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Case Ho. 15,830. 

UNITED STATES v. MORSE. 

[3 Story, 87.] i 

Circuit Court, D. Maine. May Term, 1844. 

Collector of Customs— Emoluments— Addition- 
al Compensation as Inspector. 

1. Under the act of 1822, c. 107 [3 Stat. 
693], the offices of deputy collector and of in- 
spector may he held by the same person at the 
same time. 

2. The 15th section of the same act, limit- 
ing the emolument of the deputy collector to 
$1,000, applies only to the emolument received 
by him as deputy collector, and does not prevent 
him from receiving additional compensation 
for independent offices in the customs held by 
him at the same time. 

3. A deputy collector is not bound by that 
act to perform the duties of inspector. 

4. Where the words of a statute, prescribing 
compensation to a public officer, are loose and 
obscure, and admit of two interpretations, they 
should be construed in favor of the officer. 

[Cited in U. S. v. Collier, Case No. 14,833; 
McKinstry v. U. S., 40 Fed. 818.] 

[Cited in U. S v. Averill, 4 Utah, 416, 7 Pac. 
530; Harrington v. Smith, 28 Wis. 70.] 

[5. Cited in Piatt v. Beach, Case No. 11,- 
215, to the point that inspectors of the cus- 
toms, are, in law, officers appointed by the 
head of the treasury department.] 

Debt 

This case was submitted by Mr. Parks, U. 
S. Dist Atty. (the successor of Mr. Holmes, 
U. S. Dist Atty., who died pending the pro- 
ceedings), and by Mr. Hobbs, for defendant, 
upon the following statement of facts: 

The defendant [Samuel A.] Morse, was ap- 
pointed collector of the customs for the dis- 
trict of Passamaquoddy on the day of 

June, 1836, and entered upon the duties of 
his office, July 2, 1830. John A. Balkam was" 
appointed an inspector of the said customs, 

i [Reported by William W. Story, Esq.] 
27FED.CAS. — 1 



April 1, 1831, and served in that office, and re- 
ceived the per diem allowance as inspector, 
from that time until April 9, 1839. The said 
Balkam was appointed a deputy collector for 
the said district Nov. 1, 1833, and performed 
the duties of that office, and received the com- 
mission therefor established by law out of 
the emoluments of the office of the collector, 
while acting and receiving his per diem allow- 
ance as inspector of the customs. The said 
Balkam was reappointed as deputy collector 
by the defendant Morse, on July 2, 1S36, 
and from that time to January 1, 1839, per- 
formed the duties of the said office, and was 
paid therefor by the defendant out of the 
emoluments of the office of collector, the sum 
of $2,407, and, at the same time, from the 
customs, his per diem allowance as inspector, 
and the same so paid said Balkam as deputy 
collector and inspector were charged in the 
defendant's quarterly accounts, as they had 
been in those of the defendant's predecessor 
in office, and were settled and allowed, from 
time to time, at the treasury department. It 
is further agreed, that, previous to the com- 
mencement of these suits, accounts of monies, 
thus paid by the defendant, were submitted 
to the consideration of the treasury depart- 
ment, and rejected by them, after they had 
been allowed and settled as aforesaid, and it 
is further agreed, that any official transcript 
or other official documents from the treasurer 
may be referred to by either party. 
The points submitted were as follows: 
For the government it was contended, that 
the defendant Morse, wrongfully paid monies 
of the United States to one John A. Balkam, 
as deputy collector, he being also an inspector 
of the customs, and that he could not hold 
the two offices of deputy collector and In- 
spector, and receive the pay and emoluments 
at the same time, under the act of congress 
(chapter 107, § 14) passed in 1822 [3 Stat 
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693]. And further, that if the said Balkam 
could, by the said act, hold the offices of in- 
spector and deputy collector at one and the 
same time, yet that, by the loth section of the 
same act, the said Balkam, acting as afore- 
said, could not receive "more than one thou- 
sand dollars in any one year for any services 
he may have performed for the United States 
in any office and capacity." 

For the defendant it was contended, that 
such is not the true construction of the said 
act, and that the said offices are not incon- 
sistently held by one person; and also, that, 
by section 10 of the said act of 1822, the said 
payment to Balkam is provided for* as an in- 
cidental expense of the office of collector. 
And the defendant referred to the ISth sec- 
tion of the said act, as aiding in ascertaining 
the legislative intention. 

STORY, Circuit Justice. The sole questions 
arising in this case are: First. Whether the 
deputy collector could be appointed as in- 
spector, and hold both offices at the same 
time, and receive the emoluments thereof, un- 
der the act of 7th of May, 1822 (chapter 107, 
§ 14). Secondly. Whether the limitation con- 
tained in the loth section of the same act of 
the compensation of the deputy collector to 
$1,000, applies to the case where he also holds 
the separate office of inspector; and performs 
all the duties of both offices. 

As to the first question, it appears to me to 
be too clear for argument. There is nothing 
in the nature or duties of the offices of dep- 
uty collector and inspector of the customs, 
which make *hem incompatible with each oth- 
er. The 14th section of the act of 1822 (chap- 
ter 107) declares "that in the ports of Bos- 
ton, New York, Philadelphia, Baltimore, 
Charleston, Savannah, and New Orleans, no 
person shall be an inspector, who at the same 
time holds any other office in the collection 
of the customs, in either of the said ports." 
Now the very enumeration here includes only 
certain specified ports, and, of course, ex- 
cludes all other ports, upon the known maxim, 
"Expressio unius est exclusio alterius." The 
policy of the section doubtless was, that, in 
the enumerated ports, the duties of deputy 
collector would or might occupy all the time 
of that officer, and that it would be a public 
inconvenience, and perhaps lead to the gross 
abuse of creating sinecures, to allow him to 
hold another office at the same time, the du- 
ties whereof he could not adequately perform, 
or might injuriously to the public service neg- 
lect. 

As to the second question, the fifteenth sec- 
tion of the act of 1822 (chapter 107) provides, 
"that the secretary of the treasury may from 
time to time limit and fix the number and 
compensation of the clerks to be employed by 
any collector, naval officer, or surveyor, and 
may limit and fix the compensation of any 
deputy, of such collector, naval officer or sur- 
veyor; provided, that no such deputy in any 
of the districts of Boston and Charlestown, 



New York, Philadelphia, Baltimore, Charles- 
ton, Savannah, or New Orleans, shall receive 
more than one thousand five hundred dollars, 
nor any such other deputy more than one 
thousand dollars, for any services he may 
perform for the United States in any office or 
capacity." It is upon the last clause only, 
that the whole controversy hinges. It is cer- 
tainly obscurely drawn; and the question is, 
what is the proper interpretation to be given 
to the words, "in any office or capacity." 
After weighing the subject with a good deal 
of care, I have come to the conclusion, that 
the true intent and meaning of the clause is 
to limit the emoluments of the deputy col- 
lector in that office to the sum specified, and 
to make no allowance to him on account of 
any incidental services he may perform, or 
emoluments he may receive beyond that sum; 
and that it was not intended to say, that if he 
actually performed the duties or services of 
any other independent office, such as inspect- 
or, in any of the nonenumerated ports, he 
was not entitled to receive the emoluments 
thereof. In short, I read the language, as if it 
were, "in any such office or capacity." The 
18th section of the same act contains a pro- 
vision, having a similar policy and operation, 
as to the incidental services and compensa- 
tion, which might be claimed, virtute officio, 
by a collector, naval officer, or surveyor. 

The office of inspector is an entirely distinct 
and independent office from that of deputy col- 
lector, having different duties, and requiring 
different service^. Indeed, deputy collectors 
were not expressly authorized by law to be 
employed in the customs until the act of 3d of 
March, 1817, c. 282, § 7 [0 Bior. & D. Laws, 
243; 3 Stat. 397], made perpetual by the act 
of 6th of May, 1822, c. 56, § 4 [7 Bior. & D. 
Laws, 55; 3 Stat 681]. "In any office or ca- 
pacity," may well be interpreted to mean "in 
any one office or capacity." If it were neces- 
sary to look back upon the pending terms of 
the loth section of the act of 1822 (chapter 
107), to seek for another as the true use of 
the language, it would be by no means a 
forced construction to suppose, that as the 
compensation of clerks of the collectors, as 
well as deputies, was to be fixed, that the ob- 
ject was to prevent a deputy collector from 
receiving at the same time compensation as 
clerk, the duties of the latter belonging as an 
appropriate incident in many cases, if not in 
all, to that of deputy. In this view, also, the 
interpretation of the section would steer wide 
of the objection raised by the United States, 
for the duties of inspector are not incident to 
the duties of deputy collector, as those of a 
clerk are and may be. 

It appears to me, also, that, it ought not to 
be presumed, that the government, when it 
fixes the compensation of a deputy collector, 
means that he shall be compellable to per- 
form the duties of inspector gratuitously; nor 
can it be presumed, that the government, 
when it fixes the compensation of a deputy 
collector, looks to any other thing than a re- 
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numeration of the duties, which he is to he 
called upon to perform as such. I know o* 
no authority given by law to the secretary of 
the treasury 10 compel, or to require, any 
•officer appointed to one office to perform the 
duties of another independent office, either 
as a condition of his appointment, or other- 
wise. The law, as I conceive, adjusts, or in- 
tends to adjust, the measure of the compen- 
sation of every officer to the duties to he per- 
formed in that office, and not in another inde- 
pendent office. It does not seem to me, there- 
fore, that the court, except upon the most 
clear and positive language of a statute, ought 
to adopt any such conclusion; and where the 
words are loose or obscure, and admit of two 
interpretations, it seems to me, that the con- 
struction ought to be favorable to the claims 
of the officer, who performs the duties of two 
independent offices. It has always appeared 
to me, looking historically to the legislation 
upon the subject of compensation of officers of 
the customs, that the great object of the leg- 
islature was, not to cut down the reasonable 
emoluments of officers holding different offi- 
ces, but to prohibit their union, when incom- 
patible with public policy, or to prevent and 
suppress the growing evil of extra compensa- 
tion claimed for services purely incidental to 
a. single office. 

Upon the whole, my opinion is, that the 
judgment ought to be rendered, upon the state 
of facts, for the defendant, for his full com- 
pensation as inspector, independent of his 
claim as deputy collector. 



Case Wo. 15,821. 

UNITED STATES v. MORTIMER. 

[1 Hayw. & H. 215.] i 

Circuit Court, District of Columbia. Jan. 4, 
1845. 

Receiving Stolen Goods— Goods Brought fkom 
Axotheu Statu. 
The receiving of stolen goods in this Dis- 
trict, knowing that the goods were stolen in 
Another state or jurisdiction, is an offence with- 
in the jurisdiction of the District of Columbia. 

The defendant [Albert Mortimer] was in- 
dicted by the grand jury of Alexandria coun- 
ty, for receiving stolen goods. The goods 
were stolen in Maryland, and brought into 
Alexandria and received by the defendant, 
who knew them to be stolen. The indict- 
ment is in substance: That Albert Mortimer 
with force and arms, at the county aforesaid 
* * * of the goods and chattels * * * 
before then feloniously stolen, taken and car- 
ried away feloniously did receive and have 
(he the said Albert Mortimer then and there 
well knowing the said goods and chattels to 
have been feloniously stolen, taken and car- 
Tied away) against, &c. The defendant plead 
not guilty in manner and form, &c. A juror 
was withdrawn and the case was adjourned 

i [Reported by John A. Hayward, Esq., and 
George C. Hazleton, Esq.] 



from the criminal court of Alexandria county 
to this court on a question of law. 

Philip R. Fendall, for the United States. 
Wm. L. Brent, for defendant. 

The United States through their attorney 
offered evidence tending to prove that the 
goods charged in the indictment to have 
been stolen were stolen in the state of Mary- 
land, that after being so stolen they -were 
brought into the county of Alexandria in 
the District of Columbia by the person who 
stole them, and that they were after be- 
ing so brought into said county received by 
the prisoner in said county with knowl- 
edge on his part that they were stolen, where- 
upon, the prisoner through his counsel pray- 
ed the court to instruct the jury that the 
prisoner is entitled to an acquittal. The ques- 
tion arising on said prayer was whether the 
receiving in the county of Alexandria of 
stolen goods, with knowledge on the part of 
the receiver, that said goods had been stolen 
in the state of Maryland and which, goods 
were brought as aforesaid by the thief into 
said county of Alexandria, be an offence with- 
in the jurisdiction of the criminal court of 
the District of Columbia. 

The following authorities were relied on by 
the attorney for the United States in support 
of the indictment: People v. Burke, 11 Wend. 
129. 2 This was a case under a New York 
statute, but the remarks of Savage, C. J., 
were as to the general principle underlying 
the case. Cullins' Case, 1 Mass. 115; Ellis' 
Case, 3 Conn. 185; Andrews' Case, 2 Mass. 
14; 3 Ix>rd's Case, cited Id. 16; Rex v. Peas, 
1 Root, 69; Somerville's Case, 21 Me. 14, 
cited in Law Magazine, for April, 1844, pp. 
206, 207; U. S. v. Mason [Case No. 15,738], 
May Term, 1823; U. S. v. Tolson Pd. 16,530]; 
U. S. v. Haukey [Id. 15,328]. 

The counsel for the defendant offered the 
following: Tolson's Cise, Dee. term, 1803. 
This was a case in which the prisoner stole 
a watch in Maryland and brought it to "Wash- 
ington. The prisoner was convicted of larce- 
ny. Haukey's Case, cited by the attorney for 
the United States. The prisoner was con- 
victed. A horse was stolen in Maryland and 
brought to Washington. In the case of U. S. 
v. Bladen [Case No. 14,605], July term, 1809, 
indicted for manslaughter, the blow was given 



2 The court in this case says: The statute 
recognizes the common law, by which the pos- 
session of stolen property in contemplation of 
law remains in the owner, and the thief, there- 
fore, is guilty of theft in every place into which 
he carries the stolen goods. This principle ap- 
plied to the case of property stolen in one state 
and carried into another state. 

3 In this case the unanimous opinion of the 
court affirming the Case of Cullins was, that 
the offence charged is the receiving the goods, 
knowing them to have been stolen. If the prin- 
cipal could be tried and convicted in this county 
the accessory may be tried and convicted also. 
The same reason applies to the case of stealing 
goods in one state and bringing them into an- 
other. 
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in Alexandria and death occurred in Mary- 
land. Judgment was arrested. 

Upon consideration of the authorities cited, 
THE COURT held that the receiving in the 
county of Alexandria, of stolen goods, with 
knowledge on the part of the receiver that the 
said goods had been stolen in the state of 
Maryland, and brought by the thief in said 
county of Alexandria is an offence within 
the jurisdiction of the criminal court of the 
District of Columbia, and it is ordered to be 
certified accordingly. 



Case Wo. 15,822. 

UNITED STATES v. MORTON. 

[1 Lowell, 179.] i 

District Court, D. Massachusetts. Oct., 1867. 

Shipping — Passenger Regulations — Liability 
of Mate Acting as Master. 

Under St. March 3, 1855, § 1 (10 Stat. 715), 
si mate who is appointed master at a foreign 
port, and leaves the port with intent to bring 
certain passengers to the United States, and 
does bring them, in excess of the number per- 
mitted by that statute, is liable to the fine im- 
posed on masters, though the agreement with 
the passengers had been made by the former 
master, if the defendant had knowledge of the 
facts, and opportunity to annul the illegal con- 
tract before leaving the foreign port. 

[Cited in U. S. v. Nicholson, 12 Fed. 524.] 

Indictment under section 1 of the act of 
March 3, 1S55 (10 Stat. 715). The case was, 
that the defendant [David H. Morton] was 
duly appointed master of an American ves- 
sel, in a port of the West Indies, on the 
death of the former master, and brought 
thence to the port of Boston certain pas- 
sengers in excess of one to every two tons 
of the vessel. The evidence tended to show 
that the former master had made some oral 
agreement with the passengers, and that 
they were perhaps on board before the de- 
fendant's appointment. The judge ruled, 
that the defendant was not bound by the il- 
legal agreement of the former master; but 
if he knew the number of passengers on 
board and had time and opportunity to cor- 
rect the mistake or fault of his predecessor, 
and failed to do so, and left the port with in- 
tent to bring the passengers to the United 
States, and carried out that intent, he was 
liable. 

J. F. Pickering, for defendant, moved for a 
new trial, on the ground that the defendant 
did not take the passengers on board, with- 
in the meaning of the law. 

H. D. Hyde, Asst. Dist. Atty., for the Unit- 
ed States. 

i [Reported by Hon. John Lowell, LL. D., Dis- 
trict Judge, and here reprinted by permission.] 



LOWELL, District Judge. I am satisfied 
with the rule laid down at the trial. A con- 
struction of the statute which should hold 
the master responsible only for contracts 
made by him personally would annul it. In 
many cases, perhaps in most, the contract is 
made with the consignee or agent of the 
ship, and the passenger's may come on board 
without the master's previous knowledge or 
assent. The statute requires him to see that 
its provisions are respected; and it must be 
held, that his permitting such passengers to 
remain on board is a taking on board. The 
mere physical fact of coming to the ship is 
not the material thing. They might come in 
one capacity as stevedores, &c., and remain 
in another. The phrase is used to explain 
the intent, as being something within the 
master's control, and to distinguish those 
cases where he has been deceived or misled 
without fault of his own. 

The defendant being new to the office, and 
perhaps ill-informed of the law, no imprison- 
ment is asked for; but the fine, which is a 
fixed sum, must be imposed. Motion denied. 



Case Wo. 15,823. 

UNITED STATES v. MOSELY. 

[15 Int. Rev. Rec. 8.] 

District Court, S. D. New York. 1871. 

InteknalRevexue — Ejecting Depott Inspector. 

The defendant was indicted for obstruct- 
ing and hindering a deputy collector in the 
exercise of the duties of his office. Mosely 
is a dealer in leaf tobacco and cigars, and 
the deputy called at his store to inquire re- 
specting certain boxes of cigars taken in 
that day, May 16, 1871, some of which he 
was informed by the drayman were not 
stamped. After some conversation, in which 
the deputy stated his errand, not the least 
unfriendliness having been evinced on ei- 
ther side, Mosely, without warning, ejeeted 
the deputy forcibly into the street, the of- 
ficer falling heavily in the gutter and suf- 
fering a fracture of the hip, which endan- 
gered his life, he being seventy-two years 
of age, and somewhat lame. The defence 
argued that the deputy having fulfilled his 
errand and stated that he was satisfied, had 
no more to do or say in the premises; Mosely 
had a right to eject him. THE COURT de- 
clared that officers must have free and peace- 
able egress as well as ingress to the places 
where they are authorized to make examina- 
tions, and that Mosely had no right to eject 
him in the manner he did. 

The jury very promptly rendered a verdict 
against the defendant A stay cf sentence 
was granted, to allow argument en the law 
points raised. 
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Case No. 15,834. 

UNITED STATES v. MOSES. 

[1 Craneh, 0. 0. 170.] i 

Circuit Court, District .of Columbia. June 
Term, 1804. - 

TVlTKESS— IXCIUMINATING TESTIMOST. 

A witness is not bound to answer a ques- 
tion, the answer to which may tend to crimi- 
nate himself. 

E. J. Lee, for the United States, produced 
Billy, a witness. The confession of Moses 
had been given in evidence, that he bought 
the goods of Billy, (the goods having been 
proved to have been stolen.) The question 
■was asked of Billy, whether he sold them 
to Moses. Objection by Mr. Jones, that it 
tended to criminate the witness. 

THE COURT sustained the objection. 



Case Wo. 15,825. 

UNITED STATES v. MOSES. 

[4 Wash. C. C. 726.] 2 

Circuit Court, E. D. Pennsylvania. Oct. Term, 
1827. 

counterfeiting — intent — "witness — pfilvileged 
Communications. 

1. In a criminal prosecution, the officer who 
apprehended the prisoner being examined as a 
witness for the United States, is not bound to 
disclose the name of the person from whom he 
received the confidential information which led 
to the prisoner's detection. 

[Cited in Re Quarles, 158 U. S. 536, 15 Sup. 
Ct. 961.] 

[Cited in State v. Soper, 16 Me. 295; Wor- 
thington v. Scribner, 109 Mass. 491; People 
v. Laird, 102 Mich. 135, 60 N. TV. 457.] 

2. The same witness being asked, if A B 
had told him if he would come to a particular 
house, (being that where the forgery, the offence 
charged, was carrying on.) on a certain day, 
he would have the prisoner there? The court 
required him to answer the question. 

3. In a prosecution for forging the notes of 
the bank of the United States, it is neces- 
sary to prove that it was committed with in- 
tent to defraud some corporation or person, 
and that the notes stated in the indictment and 
given in evidence as forged, and those alleged 
to be forged, are the same. 

[Cited in U. S. v. Shellmire, Case No. 16.- 
271.] 

The prisoner [Reuben Moses] was tried up- 
on five indictments, three of which were for 
counterfeiting the notes of the bank of tlie 
United States, of different denominations, 
and the other two for having in his posses- 
sion bank notes of different denominations, 
engraved and printed after the similitude of 
notes issued by the said bank, with intent 
to use them in forging the notes of the said 
bank. 

i [Reported by Hon. William Craneh, Chief 
J udge.] 

2 [Originally published from the MSS. of 
Hon. Bushrod Washington, Associate Justice 
of the Supreme Court of the United States, un- 
der the supervision of Richard Peters, Jr., 
Esq.] 



Upon the trial of these indictments, the 
following points of evidence were ruled by 
the court: That the officer who apprehend- 
ed the prisoner is not bound to disclose the 
name of the person from whom he received 
the information, which led to the detection 
and apprehension of the prisoner. Such a 
disclosure can be of no importance to the 
defence in this case, and may be highly 
prejudicial to the public in the administra- 
tion of justice, by deterring persons from 
making similar disclosures of crimes which 
they know to have been committed. 1 Star- 
kie, Ev. 106; Burr's Case [Cases Nos. 14692- 
14694a] in the circuit court of Virginia; 2 
Starkie, Ev. 400. The witness was then ask- 
ed, whether Bernard Johnson, the person, in 
whose house the defendant was apprehend- 
ed whilst sitting on a table on which the 
counterfeit bank notes mentioned in those 
indictments were lying, had told him, that 
if he would come to his house on a certain 
day, being the day on which the prisoner 
was apprehended, he would have the pris- 
oner Craig, there. This was objected to by 
the district attorney, but the objection was 
overruled. The evidence may be all impor- 
tant to the defence, by showing or laying 
a ground for presuming that he was inno- 
cently at the place where the officer found 
him, in consequence of an insidious invita- 
tion given to him by Johnson. This is a 
veiy different question from the former. 

Mr. Ingersoll, U. S. DisL Atty. 
Randall & Philips, for defendant 

WASHINGTON, Circuit Justice (charging 
jury). The crimes charged against the pris- 
oner in the indictments, on which the jury 
have to decide, are: (1) The counterfeiting 
of certain bank notes of various denomina- 
tions, purporting to be notes of the bank of 
the United States. (2) Having in his pos- 
session certain blank notes, engraved and 
printed after the similitude of the notes is- 
sued by that corporation, -with intent to use 
them in counterfeiting notes issued by that 
corporation. 

That the prisoner did counterfeit the notes 
under the first head, with intent to defraud 
the bank of the United States, or some oth- 
er corporation or person, and that the notes 
set forth in the indictment and given in ev- 
idence, and those alleged to be counterfeit, 
are the same; ought to be proved to the 
satisfaction of the jury, to warrant them in 
convicting the defendant. As to the identi- 
ty of the notes, the evidence is as follows: 
The officer who found the counterfeit notes 
as well as the blank ones on a table at 
which the defendant was sitting, swears 
that he bundled them up in different par- 
cels, and delivered them to the mayor; who, 
upon his examination, has stated that he de- 
livered the same notes to the district attor- 
ney; who, with his assistant in drawing 
f these indictments, retained the possession of 
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them until they were delivered by the dis- 
trict attorney to the foreman of the grand 
jury, who has returned them with the bills 
to the clerk of the court To prove that the 
notes alleged to be counterfeit are so, one 
of the tellers of the bank has been exam- 
ined, and testifies that the signatures of the 
president and cashier, as well as the filling 
up of the blanks, are all false and counter- 
feit. No evidence has been offered to con- 
tradict, or to discredit this witness. 

The only remaining inquiry is, were the 
notes charged to be counterfeited, counter- 
feited by the prisoner with intent to defraud 
the bank of the United States or any person? 
It is not necessary to the conviction of the 
accused that these facts should be estab- 
lished by positive proof. Circumstantial ev- 
idence is sufficient, if it be such as to sat- 
isfy the minds of the jury of the existence 
of the facts which it is intended to prove. 
These circumstances as stated by the wit- 
nesses in the present case, are the follow- 
ing: McCIean, one of the high constables of 
the city, having received information that on 
a certain day he would find the prisoner 
and Craig at the house of B. Johnson, and 
employed in the business of counterfeiting; 
approached the house on that day, having 
with him two other constables, and finding 
the outer door unfastened, they entered and 
rushed up stairs; where, in a room in the 
third story, they found Johnson standing at 
a table, and the defendant seated at it, both 
of them with their coats off. On the table 
was a large number of counterfeit notes of 
the bank of the United States, and of blank 
notes in the similitude of the notes of that 
bank. The prisoner appeared to be greatly 
alarmed, and being asked by McCIean what 
he was about, muttered something which 
the witness did not understand. On the ta- 
ble were three phials of ink and a couple 
of pens then wet with ink. On the first 
alarm the defendant suddenly rose from his 
seat and seized with one of his hands a bun- 
dle of notes which were on the table. He 
gave no explanation whatever when spoken 
to by McCIean, tending to account for the 
situation in which he was found, or in any 
other way to exculpate himself. Among the 
articles found on the table were papers filled ' 
with the names of Nicholas Biddle and 
Thomas Wilson, the president and cashier 
of the bank; and on one of these papers 
was found the name of the prisoner three 
times written. Johnson, the prisoner, and 
Craig, who had been arrested on the stairs, 
were then taken to the mayor's office, when, 
upon an examination of the notes, four or 
five of them, amounting to $140, were found 
to be genuine, and were claimed by the pris- 
oner as his property. A few days after- 
wards, some parts of a press were found in 
a cellar closet, at the house of the prisoner, 
which exactly fitted a press about the same 
time discovered in a privy of a house occu- 
pied by his brother. These are the- material 



circumstances which have been given in ev- 
idence, and it is for this jury to say wheth- 
er they are sufficient to establish the guilt 
of the prisoner, as charged in any or all of 
the indictments. 

The jury found the prisoner guilty on all the 
indictments. 
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Insolvency— Government Priority— Execution 
Creditor — Parties. 

1. Under the 5th section of the act of the 3d 
of March, 1797 [1 Stat. 515], an assignment, 
to entitle the United States to their priority, 
must be an assignment of all the debtor's prop- 
erty; but it need not be for the benefit of all 
his creditors. 

2. An assignment made by a debtor of the 
United States, when his property was about 
being levied upon, under judgments obtained 
against him by one of his creditors, in trust, 
first for the debt of such creditor, and then for 
the debt of the United States, was held to be 
a voluntary assignment, and fraudulent and 
void against the United States, notwithstanding 
the creditor gave up his intention of levying, 
in consideration of such assignment, and that 
the property might be sold under it to the best 
advantage, for the benefit of the sureties to 
the United States. 

3. And on a bill filed by the United States, 
to obtain their priority in such a case, against 
the creditor and sureties, who were joint as- 
signees of the debtor's estate, the court refused 
to suspend its decree in favour of the United 
States, against the assigned property, until 
they should have proceeded to execution on 
their judgment against the sureties, or to make 
any decree in favour of the creditor against the 
sureties, notwithstanding the assignment had 
been received by the creditor for their benefit, 
and at their request, and they, by becoming 
parties to it, had covenanted for the execution 
of its trusts. 

4. Whether such relief would have been af- 
forded the creditor if the sureties had been 
properly before the court for that purpose? 
Qusere. 

This was a bill in equity, filed on behalf 
of the United States, under their priority 
acts, praying that certain property assigned 
by their debtor against whom they had ob- 
tained judgment, to two of the other de- 
fendants, might be subjected to the execu- 
tion of the complainants, or that the as- 
signees might pay over to them the proceeds 
of such property. 

The bill stated, that on the 1st of January 
and 10th of April, 1815, and the 12th of Jan- 
uary, 1816, Noel Blanche, to secure duties on 
distilled spirits, executed to the United 
States, his three several bonds for the penal 
sums of 15,000 dollars, 450a dohars and six- 
ty cents, and 4104 dollars and seventy two 
cents, with William Coulter and the defend- 
ant Jeremiah Vanderbilt, as his sureties, on 
which bonds judgments were recovered in 

i [Reported by Elijah Paine, Jr., Esq.] 
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1819, at the May term of the district court 
of the Southern district of New- York, on 
which execution had been issued, and 
Blanche and Vanderbilt been taken. That 
these judgments were still unsatisfied. That 
Coulter died before the recovery of said judg- 
ments, leaving the defendants, Casparus 
Prior and Josiah Hornblower, his executors. 
The bill further stated, that Blanche, being 
insolvent, within the meaning of the act of 
congress entitled "An act to provide more 
effectually for the settlement of accounts 
between the United States and IShe receivers 
of public monies," passed March 3d, 1797, 
and the act entitled "An act to regulte the 
collection of duties on imports and tonnage," 
passed the 2d of March, 1799 [1 Stat 627], 
made an assignment of all his property to 
the defendants, Vanderbilt, Coulter, and 
John Mott, but that the United States are, 
notwithstanding, entitled to a priority of 
payment under the said acts. That the de- 
fendants, John Mott and his copartner Rich- 
ard S. Williams, and the defendants, Van- 
derbilt and Coulter, or some of them, had 
received sufficient property, under the said 
assignment, to satisfy the judgments of the 
United States, but refused so to apply it. 
That they had, on the contrary, applied it 
to the payment of debts due from Blanche 
to the said Mott and Williams. The bill al- 
so stated, that they had sold a part of the 
property to the defendants, Uriah B. Scrib- 
ner and John Hitchcock, and prayed that 
they might be enjoined from paying, &c. 
It was also stated, that Blanche and Vander- 
bilt had presented their petitions to the pres- 
ident and secretary of state, and that their 
bodies had been discharged from execution. 
All the facts stated in the bill were either 
admitted or proved. 

Mott and Williams in their answers stated, 
that Blanche being indebted to them in the 
sum of 5,424 dollars, on the 3d of April, 1816, 
confessed judgments for that amount in 
New-York and New-Jersey, which judg- 
ments were still unsatisfied. They also stat- 
ed that the assignment from Blanche, men- 
tioned in the bill, was made in order to pre- 
vent their taking out execution upon the said 
judgments, against the property of Blanche, 
and thus forcing a sale of it at a great sac- 
rifice; and that had they not expected to 
be made perfectly seeure by the assignment, 
they should have proceeded, as they were 
prepared to do, to levy upon his property. 
They stated that this was the understand- 
ing of all the parties to the assignment, and 
the motive for making it. That it was ex- 
pected at the time of its execution, that the 
property assigned would more than pay their 
debt, which was preferred, and would pay 
a portion of the debt due the United States, 
which was next provided for; but that it 
was understood and agreed, that whatever 
might remain due to the United States, 
should be paid by Coulter and Vanderbilt, 
the sureties. And they insisted, that as this 



was the understanding of the sureties when 
they became parties to the assignment, the 
United States ought, in the first place, to ex- 
haust their remedies against them, before 
they resorted to the assigned funds in the 
hands of Mott and Williams, who had been 
induced to relinquish their executions at the 
request and for the benefit of the sureties. 
They further stated, that Coulter's estate in 
the hands of his executors, the defendants, 
Prior and Hornblower, was more than suf- 
ficient to pay the United States; and that 
the United States had obtained judgment 
against them, but that execution had been 
stayed at the request of the executors, and 
without their consent. That the bill of the 
United States in this suit had been filed at 
the request and for the benefit of the sure- 
ties. Annexed to their answer was an ac- 
count of the proceeds of the property re- 
ceived by them under the assignment, with 
their disbursements, by which it appeared 
that they had not received enough to pay 
their own debt. 

The assignment made by Blanche, after 
stating his indebtedness to Mott and Wil- 
liams, and that Vanderbilt and Coulter had 
become his sureties to the United States, 
and that he was unable to satisfy these en- 
gagements, proceeded, in consideration of 
the premises, to assign to Mott, Coulter, and 
Vanderbilt, who also executed it, certain 
real estate and all the personal estate of the 
assignor in trust, first, to pay the debt of 
Mott and Williams; secondly, the debt due 
to the United States, so that the sureties 
should be completely indemnified and saved 
harmless; and lastly, the residue to be ap- 
plied to pay certain other debts. There was 
a covenant, on the part of the assignees, 
faithfully to perform and execute these 
trusts, according to their true intent and 
meaning. 

It appeared by the testimony of the de- 
fendant, Vanderbilt, who was examined as 
a witness, that at the time the assignment 
was executed, it was understood by the par- 
ties to it, that Mott and Williams were about 
levying on Blanche's property, and that the 
assignment was agreed upon as a substitute 
for that course, in order that Mott and Wil- 
liams might be first paid, and as much be 
made out of the property as possible for the 
benefit of the sureties. Mott and Williams 
were satisfied with their judgments, and 
considered themselves perfectly seeure, and 
the assignment was proposed by Vanderbilt 
himself, to prevent a sacrifice of the prop- 
erty, and agreed to by Mott and Williams, 
entirely for the benefit of the sureties. It 
was believed at the time that there would 
be enough to pay the debt of the United 
States as well as the debt of Mott and Wil- 
liams. 

The record of the judgments of the Unit- 
ed States against Coulter's executors were 
produced in evidence, by which it appeared 
that the judgments were obtained by de- 
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fault. Two hundred and thirty dollars of 
the assigned property had been received by 
Coulter, and Scribner and Hitchcock were 
indebted for a part which they had pur- 
chased of the assignees. The residue was 
received by Mott and Williams. 

A cross bill had been filed in the cause by 
Mott and Williams, for the purpose of bring- 
ing Coulter's executors directly before the 
court, but it was never brought to a hearing, 
in consequence of the suit's being compro- 
mised on the coming in of the master's re- 
port at the next term. 

R. Tillotson, U. S. Dist. Arty. 

J. O. Hoffman and H. Wheaton, for de- 
fendants, Mott and Williams, insisted— 

(1) That the assignment here was not a 
voluntary assignment within the meaning of 
the aet of 1797. It was made by Blanche 
under such circumstances as showed that it 
was not an act of consent on his part, but 
of absolute necessity. 

(2) That the nature of the transaction re- 
butted every presumption of fraud. The on- 
ly motive of the parties was a desire to 
benefit the United States and the sureties 
on the bond, instead of defrauding them. It 
was also an assignment for a new and valu- 
able consideration. 

(3) The priority of the United States does 
not attach until the insolvency of the debtor 
is testified by some overt act [U. S. v. 
Fisher] 2 Cranch [6 U. S.] 3S1. In this case 
the first act which would be so considered, 
was the execution of the assignment, and 
the equity of Mott and Williams was older 
than the assignment 

(4) Coulter, by becoming a party to the as- 
signment, was estopped from denying its 
validity. Yet this suit is manifestly by the 
procurement of his executors, to reverse the 
order of the trusts in their favour. 

(5) The court are bound to look at the rela- 
tive equities of the defendants. The United 
States can resort to the property of Coulter 
as well as the assigned property. But Mott 
and Williams, although as against Coulter 
they are entitled to hold the assigned prop- 
erty, yet if deprived of this, they are with- 
out any remedy against his estate. It is pre- 
cisely analogous to the case of two funds, 
where a court of equity will compel a party 
who can resort to either, to proceed so as not 
to injure another party who can resort to 
one only. 1 Vern. 4-45; 10 Mod. 488; Amb. 
014; 8 Ves. 388, 391; 9 Ves. 209. And this 
rule applies as well to the crown as to in- 
dividuals. 8 Ves. 3SS. That the estate of 
Coulter was amply sufficient to pay the debt 
due to the United States, is admitted by 
their suffering judgment to pass against 
them by default. If they had not sufficient 
assets, they should have pleaded the fact 

For these reasons it was insisted, that the 
court ought not to make a decree against 
Mott and Williams, until the United States 
should have taken out execution and levied 
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on the estate of Coulter; or that they should 
make a decree in favour of the United 
States, directly against the executors of 
Coulter; or that, in the event of a decree's 
being made against Mott and Williams, one 
should also be made in their favour against 
the estate of Coulter. 

D. B. Ogden, G. Griffen, and B. Haight, 
for defendants, Prior and Hornblower, re- 
plied— 

That the doctrine of election between two 
funds did not apply: it might, had both 
funds belonged to Blanche. If it did apply, 
however, as against a surety the court would 
not turn the United States round. It does 
not appear that there is any other fund than 
the assigned property. Non constat that 
Coulter's executors have any of their tes- 
tator's property. At any rate, there is no 
evidence that the fund is adequate. Besides, 
Coulter's executors are not before the court 
so that a decree of the kind asked for, can 
be made against them. They are brought 
here to answer only for the property assign- 
ed by Blanche. It is admitted, that Mott 
and Williams have no remedy at law against 
Coulter's estate, and a court of equity will 
not charge a surety any further than he is 
chargeable at law. If Coulter were answer- 
able here for the effect of his covenant in the 
assignment, that covenant is only to exe- 
cute the trusts and not to indemnify Mott 
and Williams. Besides, it is evident Coulter 
became a party to the assignment, under a 
mistake as to the facts. He, as well as the 
rest, supposed that the property would be 
sufficient to pay all Blanche's debts— or tht 
other parties deluded him into the assign- 
ment by such a representation. If the doc- 
trine of election between two funds were not 
inapplicable here, a case cannot be produced 
where the property of the principal debtor 
has been left, and that of a surety resorted 
to. But the assignment is illegal and void; 
and if for one purpose, it is for all, and no 
body can claim under it. It is a fraud upon 
the United States. It also creates a prefer- 
ence, which equity discountenances. Equal- 
ity among creditors is equity. Prec. Ch. 538. 
Equity will not decree the performance of 
an unjust agreement. 2 Brown, Pari. Cas. 
296. Nor will it indirectly lend its aid to an 
agreement of which it will not decree a spe- 
cific performance. If Coulter was bound by 
the assignment to indemnify Mott and Wil- 
liams, they can sue his executors for what- 
ever they may be obliged to pay the United 
States. 

LIVINGSTON, Circuit ■ Justice. Whether 
the United States are entitled to the priority, 
which it is the object of their bill to estab- 
lish, and which is the first question arising 
out of the pleadings, is one of no difficulty, 
considering the decisions which have already 
been made on the fifth section of the act, to 
provide more effectually, for the settlement of 
accounts between the United States and re- 
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■ceivers of public money, passed the 3d March, 
179T. The words of this section, as far as 
they hear on the present ease, are, that 
"where any revenue officer, or other person, 
hereafter becoming indebted to the United 
States, by bond or otherwise, shall become 
insolvent/the debt due the United States shall 
be first satisfied; and the priority hereby es- 
tablished shall be deemed to extend, as well 
to eases in which a debtor, not having suf- 
ficient property to pay all his debts, shall 
make a voluntary assignment thereof, as to 
cases in which an act of legal bankruptcy 
shall be committed." The debt of Blanche 
to the United States being admitted, as also 
the execution by him of the deed, bearing date 
the 20th of May, 1316, it remains only to 
examine the character of this instrument, and 
the situation of the grantor at the time of its 
execution. If he had not then sufficient prop- 
erty to pay all his debts, and if it were a 
voluntary assignment of his property— which 
has been decided to mean all the debtor's 
property— the right of preference in the Unit- 
ed States must necessarily follow. It was 
argued by all parties as if it were necessary, 
that the assignment should appear to be for 
the benefit of all the creditors of the insolvent. 
This would be necessary if these bonds were 
for the payment of duties, in which ease the 
assignment must not only be voluntary, but 
for the benefit of creditors, which words are 
not found in the act which governs the present 
case— But if the counsel are right and the 
court be mistaken in this respect, and the 
assignment, to give rise to the priority here 
claimed, ought to be for the benefit of cred- 
itors or of all the creditors, there well be no 
difficulty in fixing on it this characteristic 
also. That the assignment, although for a 
valuable consideration, was voluntary within 
the meaning of the act of congress, that is, 
made freely and without any legal compulsion, 
is not denied. There is some controversy 
whether it included all the property of the 
debtor, without which, under the decision in 
the case of the United States against Hoe and 
others, a priority would not attach, unless in- 
deed it should appear, that for the purpose of 
evading the provisions of the law, a trifling 
part of the estate had been omitted. If the 
court had nothing for its guide but the assign- 
ment itself, it would not be a very forced con- 
struction of the instrument, taken altogether 
to regard it as a conveyance of all the debtor's 
property. It is professedly so of all his per- 
sonal estate, without any exception, and it 
also comprises, as appears by the recitals, all 
his real estate in New-Jersey and New- York. 
This taken in connexion with the object of the 
assignment, would leave but little room to 
suppose that there might be lands elsewhere 
than in the states of New-York and New-Jer- 
sey, which were not included in this deed. 

But whatever doubt might otherwise rest 
on this part of the case, it is dispelled by 
the following testimony produced by the Unit- 
ed States, who have very properly taken on 
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themselves the burthen of proving the fact; 
the deed not being as explicit as it might have 
been. Besides other witnesses who were well 
acquainted with the situation of Blanche, and 
who establish the fact, in a manner which 
ought to be satisfactory, the debtor himself 
has been examined as a witness,— and settles 
beyond controversy, that the deed did cover 
the whole of his property. 

It is objected that Blanche is interested: 
but whatever feeling he may have, it must 
in point of interest be unimportant to him 
whether the United States succeed in this 
suit, and if they do, whether they are paid 
out of the estate assigned to Mott, Vanderbilt 
and Coulter, or out of the private property of 
the latter. If the United States fail in this 
action, he continues their debtor— if they be 
paid out of the assigned property, his debt to 
Mott and Williams will be revived pro tanto; 
and if the plaintiffs are paid out of the assets 
in the hands of Coulter's executors, he will be- 
come a debtor to the amount of such pay- 
ment to his estate. It is equally clear, if that 
be necessary to be proved, from the testimony 
of Blanche, and the terms of the assignment, 
that when he made it, he had not sufficient 
property to pay all his debts. 

All the allegations of the complainants be- 
ing thus admitted or proved, which were nec- 
essary to bring their case within the meaning 
of the act of the 3d of March, 1797— nothing 
would remain but for the court to make a de- 
cree pursuant to the prayer of their bill. But 
it is supposed by the counsel of the admin- 
istrator of John Mott, and of his surviving 
partner Williams, that, instead of making them 
account immediately for the trust property of 
Blanche, a decree should be made in favour of 
the United States, in the first instance against 
the estate of Coulter, and leave the executors 
of his will to their remedy for reimbursement, 
if they have any, against Mott and Williams; 
or that if a decree be made against Mott 
and Williams in favour of the complainants, 
one should at the same time pass in their 
favour and for their indemnity against the 
estate of Coulter. It has been argued that the 
United States should have their remedy in the 
first place against the estate of Coulter, be- 
cause he is a party to the deed of assignment, 
and thereby consented to postpone the debt for 
which he was surety, to that of Mott and Wil- 
liams. It is also said in favour of such a de- 
cree, that there being two funds, out of which 
the United States can be paid, and but one 
from which Mott and Williams can have sat- 
isfaction, they have a right to compel the 
complainants to resort in the first instance to, 
and exhaust the one on which they can have 
no claim. 

A defendant who asks of a court of chan- 
cery not to touch the only fund to which he 
can resort, while there is another one out of 
which the complainant can obtain satisfac- 
tion, ought to show not only that he has a 
clear and indisputable title, which will be 
respected in equity, to the fund which he de- 
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sires may lie held sacred for his use, but that 
there are in reality two funds, of which an 
election can be made; and that by such elec- 
tion no injustice will be done to any of the 
other parties before the court. Thus where 
one person has two mortgages on different 
estates, and another has a mortgage only on 
one of them, nothing is more reasonable than 
to force him who holds the two mortgages 
to proceed first against that estate on which 
the other has no security— and to leave the 
other untouched in case the first estate be 
sufficient to satisfy him. There were not 
only two funds, but they were both before 
the court, and the title of neither party was 
liable to any doubt, nor could the mortgagor 
have any objection to such a decree. It 
would, therefore, have been most manifestly 
unjust to have acted otherwise. 

The first answer then, to this course of pro- 
ceeding on the present occasion is, that the 
two funds here spoken of, that is, the prop- 
erty mentioned in the deed of assignment or 
its proceeds, and the estate of Coulter, ad- 
mitting it sufficient to pay the debt, are not 
both before the court, so as to justify any 
decree against the latter. Although it may 
be collected from the proceedings that Coul- 
ter was a co-debtor with Blanche to the 
United States, and that he may have prop- 
erty enough to pay the debt, nothing would 
be more unjust or improper than to make a 
decree against his estate, under the present 
bill, which, notwithstanding its general 
prayer, most manifestly confines any relief 
that may be afforded, to such as the United 
States may be entitled to out of the estate of 
Blanche, in consequence of the execution of 
the assignment by him before-mentioned. 
Coulter's representatives, therefore, have not 
been called upon, nor have they had an op- 
portunity of contesting the right of the com- 
plainants to a decree against his estate. 
Nor have they been put on their guard by 
any intimation or allegation in the bill to 
dispute the grounds on which two of their 
co-defendants have placed the propriety of 
such a decree. If the United States had 
sought by their bill a decree against the es- 
tate of Coulter, on any other ground than as 
one of the trustees in the deed of assignment, 
a demurrer might have been interposed, their 
remedy on the judgment confessed by the 
executors, being clearly a remedy at law, un- 
less for the purpose of discovery, they had 
thought proper to bring the exeeutors into a 
court of chancery. It is not enough to put 
the executors of his will on their defence, 
that the suggestion has been made in a sep- 
arate answer of one or more of the defend- 
ants. 

Thus far the court has proceeded on the 
supposition, that there are two funds be- 
fore it, out of which satisfaction may be had. 
But non constat that Coulter has left any es- 
tate at all;— nor, if he has, that any of it re- 
mains in the hands of the executors of his 
will; nor, that they are able, if they have 



inadvertently admitted assets by their plea 
in New Jersey, to pay so large a sum, or any 
part of it. It is believed that a court of 
chancery has in no case prevented a party, 
who had a clear and undoubted right, from 
proceeding against a particular fund to 
which another might also claim a title, al- 
though a subordinate one, without presenting 
to it another equally certain, if not as pro- 
ductive. In the present case, therefore, it 
would be unjust to delay the United States 
by a decree which might prove illusory, 
against an estate which might not produce a 
cent; when they ask for and have a right 
to receive payment out of a fund to which as 
far as it extends, the law has given them a 
title. 

But if the reasoning of the court thus far 
be incorrect, there are other obstacles in the 
way of such a decree as is sought for by 
Mott and Williams. If Coulter has agreed, 
by being a co-trustee with Mott and Vander- 
bilt in the deed of assignment, that this 
property should first be applied to the pay- 
ment of the debt of Mott and Williams; if 
this distribution be deranged by operation 
of law, and the decree of a court— it does 
not follow that he would be bound to find 
other property to satisfy Mott and Williams, 
or to indemnify them for what they might 
thus lose. Still less evident is it that the 
United States, or this court, are under an 
obligation to pursue any course, which should 
have for its object the securing to Mott and 
Williams indirectly the very benefit under 
this assignment which the law has taken 
from them— and the more especially as the 
instrument on its very face, avows the in- 
tention of creating a preference in their fa- 
vour to the prejudice of the government, and 
against the policy and provision of all the 
laws which have been passed on this sub- 
ject. Would not such a course of decision, 
encourage rather than discountenance sim- 
ilar attempts? But there is another objec- 
tion to such a decree, which if not conclusive 
of itself, is entirely satisfactory to my mind. 
It is admitted by all, that the debt due by 
Coulter is only as the surety of Blanche. 
Would not then a decree, operating in the 
first instance on the estate of the surety, if 
any such there were, and abstaining from 
the fund of the principal debtor, until the 
former were exhausted, be pregnant with 
injustice, and at variance with the whole 
course of chancery proceeding? 

It is no answer to this difficulty to say, that 
the surety by his own act has justified this 
mode of proceeding. Such assent, may have 
been given on a belief that the property as- 
signed would pay both debts, not meaning, 
however, to guaranty the payment of Mott 
and Williams, if the United States should 
think fit, notwithstanding this arrangement, 
to assert their priority. At any rate, before 
such conclusion be drawn, if it ever can be, 
the executors of Coulter's will should have 
an opportunity of controverting in a suit 
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with Mott and "Williams, matters which they 
have not been called upon in this suit to take 
any notice of; and which, for any thing that 
yet appears, may defeat their right to any 
relief against him. But as it is intended to 
leave these parties to litigate either here or 
elsewhere, as they may he advised, it is not 
intended to express an opinion on any claim 
that Mott and Williams may set up against 
the estate of Coulter, to make good their 
loss by this suit, or on any defence which 
his executors may interpose to such claim. 
I only mean to say, that in the present suit, 
they are entitled to no relief against the es- 
tate of Coulter; and this being my view of 
the subject, I shall make the following de- 
cree. 

This cause came on to be heard on the bill, 
answers, replication, and depositions, and 
was argued by the district attorney for the 
United States, by Hoffman and Wheaton for 
the defendants Mott and Williams, and by 
David B. Ogden, Griffen, and Haight for the 
defendants Casparus Prior and Josiah Horn- 
blower, executors of the last will and testa- 
ment of William Coulter, deceased. Where- 
upon this court doth order, adjudge, and de-« 
cree, that the monies brought into court by 
the defendants, Uriah R. Scribner and John 
Hitchcock, be paid to the complainants, in 
part satisfaction of their demand against the 
defendant, Noel Blanche. And it is further 
ordered, adjudged, and decreed, that it be 
referred to William Ironside to ascertain and 
report what sum will remain due to the com- 
plainants, on the several bonds mentioned 
In their bill, as being executed by the de- 
fendant, Noel Blanche, by the said William 
Coulter, and by Jeremiah Vanderbilt, after 
crediting thereon, the sum which has been 
brought into court as aforesaid, and which 
is, by this decretal order, directed to be paid 
to the complainants. And it is further or- 
dered, adjudged, and decreed, that the said 
William Ironside do also ascertain and re- 
port what property was conveyed by the 
deed of assignment in the pleadings men- 
tioned, bearing date the 20th day of May, in 
the year of our Lord 1816, that is to say:— 
All the particulars, whether real or personal, 
of which the same consisted, and what part 
or parts thereof have been sold by the trus- 
tees therein named, or by either of them, and 
to whom, and for what prices, and what 
sums of money have been received by the 
said trustees, or by either of them, under and 
in virtue of the said deed of assignment, and 
how the same have been applied, and what 
part of the estate, real or personal, granted 
by the said deed, remains unsold, or in the 
hands of the said trustees, or either of them, 
and what is the value thereof. And also 
that the said William Ironside report, wheth- 
er there were any and what encumbrances, 
and of what kind and nature, and to what 
extent, on any part of the real estate men- 
tioned in the said deed of assignment; and 
whether any and what part of such estate 
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has been sold in virtue thereof. And it is 
further ordered, that in taking the said ac r 
count, the said William Ironside may exam- 
ine on oath, the district attorney for the 
Southern district of New-York, or any of 
either of the defendants, as well as any oth- 
er person or persons. And any further di- 
rection or decree is reserved until the com- 
ing in of the said report. 
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UNITED STATES v. MOULTON. 
* [5 Mason, 537.] i 
Circuit Court, D. Massachusetts. Oct. Term, 

1830. 
Criminal Law — Largest on High Seas— "Per- 
sonal Goods" — Monet. 
Money and bank notes and coin axe "per- 
sonal goods," within the meaning of the six- 
teenth section of the crimes act of 1790, c. 3b 
[1 Story's Laws, 83; 1 Stat. 112, c. 9], respect- 
ing stealing and purloining on the high seas. 
[Cited in U. S. v. Canoe, Case No. 14,718.] 
[Cited in Com. v. Rand, 7 Mete. (Mass.) 476; 
State v. Williams, 19 Ala. 15.] 

Indictment [against Henry Moulton], found- 
ed on the crimes act of 1790, c. 36, § 16 [1 
Story's Laws, 83; 1 Stat 112, c. 9]. It con- 
tained several counts The first alleged, that 
the defendant, ou the high seas, &c, one 
piece of foreign gold coin, called a sovereign, 
of the value of $4.60; one other piece of foreign 
gold coin, called one eighth of a doubloon, 
of the value of $2.00; one piece of foreign 
silver coin, called a seven pence half penny, 
of the value of 12Va cents; twelve pieces of 
foreign silver coin, called Spanish dollars, 
each of the value of $1.00; one piece of sil- 
ver coin of the United States, called a half 
dollar, of the value of 50 cents; twenty-four 
pieces of foreign silvei coin, called quarters 
of a dollar, each the value of 25 cents; one 
other piece of foreign silver coin called a 
nine-pence, of the value of 12% cents; one 
piece of silver coin of the United States, call- 
ed a quarter of a dollar, and of the value of 
25 cents; one bank bill of the New-Haven 
Bank, of the denomination of five dollars, 
and of the value of $5.00; one other bank bill 
of the State Bank of Boston, of the denom- 
ination of three dollars, and of the value of 
$3.00; one other bank bill of the bank of the 
United States, of the denomination of five 
dollars, and of the value of $5.00, of the per- 
sonal goods of one John L. Bowman, did 
then and there feloniously take and carry 
away, with intent to steal and purloin, against 
the peace &c, and the form of the statute 
&c. The second count alleged the larceny to 
be of one piece of gold, of the value of &c; 
one piece of silver, of the value &c; enumer- 
ating the same coin as in the first count. There 
were two othet counts, one of which was for 
a larceny of the foreign coin, and the other of 
the coin of the United States, in the first 
count mentioned. 
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The defendant pleaded guilty; and having 
no counsel, Dunlap, Dist Atty., stated to the 
court, that there was a question of law open 
upon the record, how far the coin and bank 
bills, or either of them, were "personal goods," 
within the purview of the statute. 

Dunlap argued as follows: 

The indictment contains four counts. In 
the first, the defendant is charged with steal- 
ing sundry pieces of coin, and three bank 
bills; in the second, with stealing sundry 
pieces of gold and silver not alleging them to 
be coin or money, of a certain alleged value; 
in the third, with stealing certain pieces of 
foreign gold and silvei coin; and in the fourth, 
with stealing certain coin of the United States. 
In the second, third, and fourth counts, the 
property described is admitted to be the same 
as the coin described in the first count. The 
question is, whether these bank bills and this 
coin, or either of them, are "personal goods" 
within the true meaning of the statute of 
1790, c. 36, § 16 [1 Story's Laws, 83; 1 Stat 
112, c. 9], which prohibits and punishes the 
offence of taking and carrying away on the 
high seas, and in certain specified places un- 
der the sole and exclusive jurisdiction of the 
United States, with intent to steal or purloin, 
the "personal goods of another." It is admit- 
ted, that there are various authorities in the 
English books; decisions made in favorem 
vitse, on account of the anxieties of judges ad- 
ministering the bloody code of Great Britain, 
to find loops to hang doubts on, and which 
tend to show that bank notes and money are 
not goods and chattels in penal statutes. Some 
of the authorities are to be found referred to 
and examined in the ease of the U. S. v. Davis 
[Case No. 14,930], where it was holden, that 
a larceny of a promissory note, a chose in 
action, was not within this act of congress, 
because not the "personal goods of another." 
To the authorities of Jac. Law Diet "Goods," 
"Chattels," Co. Litt 118; Com. Dig. "Biens"; 

2 East, P. C. 5S7-94S; 2 Russ., Crimes, 1093, 
—may be added Fost Crown Law, 79, where 
it is said, that money is not within the act of 
10 & 11 Wm, ni., against privately stealing 
goods in ware-houses, &c.; 2 Strange, 1133; 

3 Chit. Cr. Law, 946; Dyer, 5; Leigh's & 
Grimes' Cases (decided in 1764) 1 Leach, 52, 
where it was holden, that dollars of Portugal 
money, and guineas, being money, were not 
"goods, wares, and merchandise," within the 
statute of 24 Geo. II. c. 45; Guy's Case (de- 
cided in 1782) 1 Leach, 241, where it was 
holden, that money is not within the mean- 
ing of the words "goods and chattels," within 
the statutes of 3 W. & M. e. 9, § 4, and 5 Anne, 
c. 31 § 5; and Davidson's Case, contained in 
a note to Guy's Case to the same effect, decid- 
ed in 1766; Sadi's Case (decided in 17S7) 1 
Leach, 468, where it was holden, that bank 
notes are not "goods and chattels" within the 
before mentioned statutes of "William & Mary 
and Anne; 6 Johns. 103, where it was holden 
that a larceny could not, at common law, be 
committed of a letter; and Perry v. Coates, 
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9 Mass. 537, where it was holden, that bank 
notes were not "goods, effects, or credits," 
within the statute of Massachusetts, respecting 
foreign attachments. These were the leading 
authorities and cases in favour of the defend- 
ant and in support of the doubt, whether 
money and bank notes were "personal goods" 
within a penal statute. 

It would be contended on the part of the 
United States with great confidence, that 
money and bank notes are "personal goods." 
Some aid might be derived from recurring to 
the various definitions of larceny, and it 
would be found, that the most ancient and 
modern definitions were the most broad and 
sensible. In Braet 3, c. 32, it is said, "quod 
furtum est secundum leges contractatio rei 
alienae fraudulenta, cum animo furando," the 
word is "rei," the most extensive in its sig- 
nification; and the only word in the defini- 
tion which shows, that it must be even per- 
sonal property is the barbarous word "con- 
tracetatio," a word, it is believed, unknown in 
the Latin language, implying that the thing 
stolen -must be something which can be re- 
moved or taken and carried away. In the 
( third Institute, 107, it is true, the definition 
is more strict, and the offence of larceny is 
described to be the "felonious and fraudulent 
taking and carrying away, by any man or wo- 
man, of the mere personal goods of another." 
In 2 East, P. C. c. 16, § 2, the same expression, 
"mere personal goods," is preserved in the def- 
inition of larceny. But in a recent ease, Ham- 
mon's Case, 2 Leach, 1089, a definition of lar- 
ceny is given by Grose, J., more conformable 
to the ancient definition in Bracton,— "the felo- 
nious taking of the property of another." Un- 
der the word "rei" in Bracton, and the word 
"property" in the modern definition, it would 
seem, that money and bank notes were in- 
cluded. Money and bank notes are "personal 
goods." Things personal, according to 2 Bl. 
Comm. e. 24, are things moveable, or which 
may be carried about with and attendant up- 
on a man'? person. Certainly, money and 
bank notes are of this description of property, 
and indeed money is expressly mentioned in 
this description, by Blackstone. A chose in 
action is said to be a thing not in occupation 
or enjoyment, but merely "a. bare right," to 
be recovered by an action; hence its name. 
But neither money, nor bank notes good and 
current, which are the representatives of spe- 
cie, are choses in action. In form a bank 
note is a chose in action, and when dis- 
honoured, it becomes the evidence of a right 
of aetion, a document for a debt; and the 
case in 9 Mass. 537, was of dishonoured bank 
notes. 

The suspicion of the necessity of a law-suit 
to enforce the payment of a bank note would 
destroy its currency, which is its essence, and 
gives it its character of money. "While there- 
fore it circulates, it is as money, and Lord 
Mansfield lays it down decidedly, in the case 
of Miller v. Kaee, 1 Burrows, 457, 459, that 
bank notes are "not securities, nor docu- 



[27 Fed. Cas. page 13] 



ments for debts," but "money" and "cash." 
Money does not fall within the reason of the 
rule, why ehosts in action are not considered 
goods and chattels, so as to be the subject of 
larceny. The reason of that rule is said to 
be, because choses in action have no intrinsic 
value, and so far has this notion been carried, 
that the intrinsic value of the parchments 
on which they have been written, and even 
of the box containing them, has been disre- 
garded. 2 Strange, 1188; 3 Inst. 109; 2 Buss. 
1112; 2 East, P. 0. 591; Hawkins, bk. 1, c. 
25, § 33. But there is an intrinsic value in 
the metal, of which the money is made, with- 
out reference to the "form and pressure," 
which makes it coin. Ancient medals are not 
now money, yet they were once so (Priestley's 
Lectures on History, Lect. 6); and in an in- 
dictment, would now be described as goods 
and chattels. Another reason is assigned in 
Hawkins, in the passage already cited for the 
rule, that choses in action are not, at common 
law, the subject of larceny, as goods and chat- 
tels, because, being of no intrinsic value, and 
"of no manner of use to any but the owner, 
they are not supposed to be so much in dan- 
ger of being stolen, and therefore need not to 
be provided for in so strict a manner." Sure- 
ly, gold and silver coin, and current bank 
notes, are not within the reason of this rule, 
and cessante ratione cessat ipsa lex. 

Upon a close examination of the cases in 
which such a strict interpretation has been 
given to the word "goods," in favorem vita*, 
by the English courts in construing penal 
statutes, it will be found, that it has been 
on account of the accompanying words, 
"wares and merchandise," which are not in 
the act of congress; hence it has been ruled, 
according to the maxim, "Noscitur ex sociis," 
that "goods" were to be understood as "ejus- 
dem generis" with "wares and merchandise." 
Fost. Crown Law, 79. But there has been 
a later case than any of those cited which 
make in favour of the defendant, and in ef- 
fect overruling them, Dean's Case, decided 
in 1795, and reported in 2 Leach, 693, where 
it was ruled, that a bank note was within the 
words "goods, wares, and merchandise," in 
the statute of 12 Anne, c. 7. In this court 
also, specie has been held to be "goods, wares, 
and merchandise," under the penal provisions 
of the revenue law of March 2, 1799 [1 Stat. 
627], and liable to forfeiture when unladen 
without a regular entry, and a custom-house 
permit. In Holbrook's Case, 13 Johns. 90, 
and Richard's Case, 1 Mass. 337, it was held, 
that bank notes, in an indictment for lar- 
ceny, might be described as goods and chat- 
tels. In the chancery court in England, at 
first view, apparently different opinions have 
been entertained upon the question, whether 
money or bonds "ought to be considered as 
goods. In 1 P. Wms. 267, it was decided, 
that a devise of all one's goods passes a bond; 
and in 3 P. Wms. 112, it was decided, that 
under a devise to one of "household goods 
and other gcods, plate, and stock, within doors 
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and without," with the residue of the per- 
sonal estate to another, the ready money and 
bonds did not pass. But the latter case does 
not contradict the former, for the decision 
was upon the ground of the intention of the 
testator, indicated by the residuary bequest, 
which would have been inoperative and inef- 
fectual if the bonds and cash had passed by 
the general words of the first bequest. 

In relation to the strict construction of 
penal statutes, often defeating the intention 
of the legislature, the favouring of- astute 
quibbling exceptions has been lamented by 
the greatest judges as a blemish to the ad- 
ministration of justice, and less strict no- 
tions on this subject now prevail than an- 
ciently. Formerly, it was held under the 
statute of Edw. VI. c. 2, against stealing 
horses, that he, who stole but one horse, could 
not be convicted on that statute, 1 Bl. Comm. 
89. But in Hassel's Case, 1 Leach, 1, it was 
held, that a person who stole but one bank 
note, was within the statutes 2 Geo. II. c. 25, 
§ 3, and 13 Anne, c. 7, against stealing "bank 
notes." In the United States, where the 
laws are not written in blood, and where the 
people are governed by a mild and merci- 
ful system established by themselves, there 
has been less disposition in the courts than in 
England, to favour fanciful constructions of 
penal statutes enabling offenders to elude jus- 
tice. In Fisher's Case, 17 Mass. 46, an un- 
broken series of adjudged cases giving a con- 
struction to the British statute of 7 Geo. II. 
c. 22, against the forgery of orders for the 
delivery of goods, of which the Massachu- 
setts statute of 1804 (chapter 120, § 1), upon 
which the defendant was indicted, is almost 
a transcript, was entirely disregarded, and the 
court say, that the English cases cited, for 
the defendant, though deeidedly in point as 
to the construction of the English statute, ad- 
mitted to be similar in its language to the 
Massachusetts statute, were "in favour of 
life," and sanctioned "a stricter construc- 
tion" than they thought it necessary to give 
to the statute of Massachusetts, by which 
"the life of the offender is not put in jeop- 
ardy." To the same effect are the cases of 
People v. Johnson, 12 Johns. 292, and State 
v. Holly, 2 Bay, 262. In the celebrated work 
of that distinguished American jurist, Ed- 
ward Livingston, the penal code prepared for 
the state of Louisiana, the rule of the English 
courts of favourable and unfavourable con- 
struction of statutes according to the civil or 
criminal character of the cause, is abolished, 
and "all penal laws are to be construed ac- 
cording to the plain import of- the words taken 
in their usual sense." Pen. Code La. bk. 1, 
e. 1. In the supreme court of the United 
States, as well as in this court, it has been 
declared, that though penal laws are to be 
construed strictly, they are not to be con- 
strued so as to defeat the obvious intention of 
the legislature. [U. S. v. Wiltberger] Ty 
Wheat. [18 U. SJ 76-94; The Industry [Case 
No. 7,028]. 
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It is therefore contended, that the defend- 
ant's case is within the statute upon -which 
he is indicted, and that the money, as money, 
and bank bills, are "personal goods," and 
that at all events, the defendant may be in- 
dicted and convicted for stealing the gold and 
silver money, described in the second count 
not as coin, but simply as pieces of gold and 
silver metal, on account of the intrinsic value, 
for in this count the property is described 
with all the accuracy the law requires, by 
number, species, and value. 3 Maule & S. 
539, 547, 548. 

In conclusion, it may be remarked, that in 
the latter part of the section, upon which the 
defendant is indicted, the word "property," 
which is broad enough to include money and 
bank notes, is used as of the same force and 
meaning, as the expression, "personal goods," 
in the first part of that section. 

STORY, Circuit Justice. The 16th section 
of the crimes act of 1790, e. 36 [1 Story's 
Laws, 83; 1 Stat 112], provides, "that if any 
person &c, upon the high seas, shall take 
and carry away, with an intent to steal or 
purloin, the personal goods of another, the 
person &e. shall, on conviction, be fined not 
exceeding the fourfold value of the property 
so stolen," &e. The question is, whether 
foreign coin, and domestic coin, and bank 
bills, or any of them, are "personal goods" 
within the intent of the statute. In the strict- 
est sense of tha common law, "personal 
goods" are moveables belonging to, and the 
property of, some person, which have an in- 
trinsic value. And even in this, the strictest 
sense, there cannot be any legal doubt, that 
the foreign and domestic coins, enumerated 
in the indictment, are "personal goods," for 
they have an intrinsic value. In a more large 
and liberal sense, the term "goods" may em- 
brace moveables not having any intrinsic 
value, such as ehoses in action and monied 
securities, notes, bonds, and other debts, and 
evidences of debts. Thus, a bequest by a 
party of all his goods and chattels, without 
any other restrictive or explanatory words, 
would carry ehoses in action, bonds, &c, as 
well as money and other valuable moveables. 
And this upon the plain import of the words, 
as expressive of the intention of the testator. 
Anon. 1 P. Wms. 267. But in construing 
penal statutes, courts of law have often, in 
favour of the citizen, interpreted the word 
"goods" in its strictest sense; and, indeed, in 
capital felonies, have sometimes, in favour of 
life, adopted a far more limited meaning, 
savouring too often of unseemly nicety, if not 
of extravagant refinement. 

The words of the present enactment ap- 
proach very near to the definition of larceny 
at the common law. The usual definition of 
that offence is, the felonious and fraudulent 
taking and carrying away by any person of 
the mere personal goods of another (4 Bl. 
Comm. 229; 3 Inst. 107; 2 East, P. O. 553; 2 
Russ. Crimes, 1032); and according to Brac- 



ton (liber 3, c. 32), "furtum est secundum 
leges contractatio rei aliense fraudulenta, cum 
animo furandi, invito illo domino cujus res 
ilia fuerit," answering very nearly to the de- 
scription given by a late learned judge, that it 
is the felonious taking of the property of an- 
other, without his consent and against his 
will, with intent to convert it to the use of the 
taker. Hammon's Case, 2 Leach, 1089; 2 
Russ. Crimes, 1032, 1033; 2 East, P. C. 553; 
Curwood's Hawk. bk. 1, c 19, and note, Id. 
In the above definition, "personal goods" 
has alwaysbeen construed to mean such move- 
ables only, as have an intrinsic value; and 
therefore as not comprehending mere ehoses 
in action. The common law did not deem 
the latter the subject of larceny, because they 
were not of any intrinsic value, and did not 
import any property in possession of the per- 
son, from whom they are taken. 4 Bl. Comm. 
234; 2 Russ. Crimes, 1112; 2 East, P. C. 
597; Anon., Dyer 5; Rex v. Morris, 2 Leach, 
525; 3 Inst. 107, 109; Co. Litt, HSb; Calye's 
Case, 8 Coke, 33a. It was upon this ground 
that this court thought itself constrained to 
hold, in the ease of U. S. v. Davis [Case No. 
14,930J, that mere ehoses in action (such as a 
private promissory note for money,) were not 
personal goods within the purview of the act 
of 1790. It was presumed, that as the legis- 
lature made use of language importing, al- 
most in the very words of the common law, 
a definition of larceny, such "personal goods" 
only, as might be deemed property in posses- 
sion at the common law, were within the con- 
templation of the act. But to carry the ex- 
ception farther, and exclude money and coin 
of foreign or domestic coinage, which are in 
the strictest sense "personal goods," having 
an intrinsic value, would, in our judgment, be 
to indulge a latitude of construction not prop- 
erly belonging to judicial tribunals. The 
natural sense of the terms of the act ought 
to be adopted, unless the context affords clear 
proof of some more restrictive application of 
them. Very little light can be gathered from 
the decisions of the English courts, upon the 
construction of their own statutes, to assist 
us in this part of the inquiry. In the first 
place, as has been already intimated, courts 
of law, in cases of capital felonies, have been 
very astute, perhaps unjustifiably so, to es- 
cape from the literal meaning of the words, 
and to create conjectural exceptions. Such 
a proceeding, if it may be properly allowed 
in cases affecting life, is wholly inapplicable 
to eases of mere misdemeanors, and to other 
cases not capital. There is much masculine 
sense in the distinction taken on this subject 
by the court, in the case of the Com. v. Fish- 
er, 17 Mass. 46. In the next place, there is 
not a single dec'sion in the English books to 
our knowledge, which, in point of authority, 
ought to govern in the construction of the 
present act; for, in no English statute are the 
objects or the language substantially the same 
with ours. There are other accompanying 
words, or other clauses in the context, explan- 
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atory of the legislative intent, which might 
well authorize, if they did not absolutely re- 
quire, the court to adopt the narrower con- 
struction, in favorem vitoe. It will he suffi- 
cient to cite a few of the more prominent 
cases in order to establish this position. In 
Rex v. Leigh, 1 Leach, 52, it was held by 
the court, that stealing money was not a cap- 
ital larcenj within the statute of 24 Geo. II. 
c. 45. The words of that statute are, "all 
and every person &c, who shall feloniously 
steal any goods, wares, or merchandises, of 
the value of 40 shillings, in any ship, barge, 
&c. upon any navigable river, or in any port, 
&c or upon any wharf or quay, adjacent to 
such river or port" The court thought, that 
the construction ought to be confined to such 
goods and merchandises as are usually lodged 
in ships, or on wharfs and quays. Reliance 
was also placed upon the accompanying 
words, "wares and merchandises," (noseitur 
a sociis,) and upon the clause as to wharfs 
and quays; and very properly, for it was diffi- 
cult to presume, that the legislature had a 
different intent, as to goods in ships, and on 
wharfs; and money is not usually lodged on 
wharfs. Fost. Crown Law, 79; 2 East, P. C. 
647. 

In tho act of 1790, there are no such ac- 
companying words; "personal goods" stand 
alone in the text, without any qualifying 
clause. In Rex v. Guy, 1 Leach, 241, which 
was an indictment for receiving two guineas, 
which were stolen, it was held, that under 
the statutes of 3 Woodb. & M. c. 9, § 4, and 
5 Anne, c. 31, § 5, there cannot be an ac- 
cessory after the fact for receiving money. 
The statute of W. & M., c. 9, provides, that 
"if any person &c. shall buy or receive any 
goods or chattels, that shall be feloniously 
taken or stolen from any other person, know- 
ing the same to be stolen, he &c. shall be 
taken and deemed an accessory &c. to such 
felony, after the fact" The statute of 5 Anne, 
c. 31, provides, that "if any person &c. shall 
receive or buy any goods or chattels, that shall 
be feloniously taken or stolen &c," in the 
same general terms, as that of W. & M. 2 
East, P. O. 743, 744. The judges, in the con- 
struction of these statutes, seem uniformly to 
have held, that the words "goods and chat- 
tels" mean such goods and chattels, whereof 
larceny could be committed at the common 
law, upon the plain ground, that the legisla- 
ture did not intend to create any accessorial 
offence, except in cases where there was a 
principal offence already committed. It is cer- 
tain, that guineas are "goods and chattels," in 
the common law sense of the terms, and as 
such, subjects of larceny; and it is somewhat 
difficult, therefore, to account for the decision 
in Rex v. Guy, upon the principle above stat- 
ed. Mr. East supposes the decision to have 
proceeded upon the ground, that the statutes 
extended only to the receipt of such kind of 
goods and chattels, the property in which, 
being generally, and in its own nature, ca- 
pable of being ascertained by outward marks 
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and circumstances, made it more difficult for 
the thief to dispose of them without the aid 
of a receiver, by whom he was encouraged 
and protected, whereas money has no such 
distinguishing marks. 2 East, P. C. 748; 2 
Russ. Crimes, 1307, 130S. This ground seems 
wholly unsatisfactory; for if larceny might 
be of money at the common law, which cannot 
be doubted (Hawk. P. C, bk. 1, c. 32, § 35; 
2 Bl. Comm. 387), there seems no just rea- 
son, why the accessorial offence should not, if 
the words of the acts did not convey any re- 
striction, be held co-extensive with the prin- 
cipal offence. The ground, however, such as 
it is, is inapplicable to the principal offence, 
and is limited to receivers. In Rex v. Morris, 
2 Leach, 525, it was decided, that the receiver 
of bank notes, knowing them to be stolen, was 
not punishable as an accessory under the stat- 
ute of 3 W. & M. c. 9, and 5 Anne, c. 31, not- 
withstanding the express declaration in the 
statute of 2 Geo. II. c. 25 (2 East, P. C. 598), 
that if any person shall steal any bank notes, 
&c. "he shall be deemed guilty of felony, of 
the same nature and in the same degree, &c. 
as if the offender had stolen or taken any oth- 
er goods of like value, with the money due, 
&c." upon the ground, that the latter statute 
did not reach receivers of bank notes as ac- 
cessories under the former statutes, but ap- 
plied only to the principal offender in the 
larceny. But th?s case has been since shaken 
by the decision in Rex v. Dean, 2 Leach, 693. 
See 2 East, P. C. 646, 749; 2 Russ. Crimes, 
883, and note; Id. 1307, 1308. These are the 
most material cases, and they fall far short of 
establishing the proposition, that "personal 
goods" in the act of 1790, do not include coin, 
or money. In our judgment, it would be an 
unjustifiable departure from the language of 
the legislature to hold, that coin and money 
are not included within the prohibition. They 
are equally within the terms and the reason 
of the enactment. 

In respect to the bank bills included in 
the indictment, there is much more diffi- 
culty. I agree to the doctrine of Lord 
Mansfield, in Miller v. Raco, 1 Burrows, 457, 
that bank notes are usually treated in the 
common business of life as money and cash, 
and not as goods and chattels, or securities 
for money. But that case turned upon very 
different considerations from those, which 
govern in the construction of penal statutes. 
There the only point was, whether bank 
notes, being used as currency, the owner 
could, in case they were stolen, recover them 
against a subsequent bona fide holder. The 
court adjudged, that he could not, upon, 
sound principles of public policy. Now, there 
is strong reason to believe, that bank notes 
were not, before the statute of 2 Geo. II. c. 
25, held to be "goods or chattels," within 
the meaning of the statutes of W. & M., and 
Anne, above referred to. This is not deci- 
sive; but it affords a presumption, that in 
the opinion of parliament, it was necessary 
to punish the larceny of bank notes by a spe- 
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eific description, eo nomine. Technically 
speaking, bank bills are merely promissory 
notes for the payment of money; and they 
may be declared on as such. Young v. Ad- 
ams, 6 Mass. 182; Perry v. Coates, 9 Mass. 
537. They are not in all cases treated as 
money, though in most Instances, for the 
purposes of civil justice, they are so. In 
Com. v. Carey, 2 Pick. 47, the court declared, 
that a bank note might, in an indictment 
for theft, be described as a promissory note 
of the bank; and in this respect it was not 
distinguished from other private ehoses in 
action. In Spangler v. Com., 3 Bin. 533, the 
court seem to have treated bank notes as no 
. otherwise the subjects of larceny than as 
statutable enactments had made them so. 
And Yeates, J., on that occasion said, that 
bank and promissory notes are mere ehoses 
in action. But in Com. v. Boyer, 1 Bin. 201, 
upon an indictment for larceny of bank 
notes, the court thought, that a description 
of them as the "goods and chattels" of the 
true owner was sufficient The same doc- 
trine is implied in Com. v. Richards, 1 Mass. 
337. In People v. Holbrook, 13 Johns. 90, 
the point was directly decided; and it was 
held, that in such a case, "goods and chat- 
tels" implied property or ownership. But 
in each of these cases there was a state 
statute, which made the larceny of bank 
notes a substantive offence; and in two of 
them, the state statute was to the same ef- 
fect as that of 2 Geo. II. e. 25; and it is not 
impossible, that these considerations had an 
influence upon the decision. 

The doctrine in New York has gone far- 
ther; and bank notes have been held liable 
to be taken in execution upon a fieri facias, 
as money. Handy v. Dobbin, 12 Johns. 220. 
This decision would be entitled to very 
great weight, if it stood wholly uncontra- 
dicted. But in Massachusetts, an opposite 
doctrine has been maintained. Perry v. 
Coates, 9 Mass. 537. Still, there is this 
material difference between bank notes and 
other promissory notes, that the former in 
the common transactions of life are treated 
as money, and circulate as currency, and 
therefore have, in themselves, an intrinsic 
value in the common estimation of man- 
kind. They are at least as much within the 
policy of the act of 1790 (chapter 30), and as 
important to be guarded against larceny as 
any personal property whatsoever. Under 
such circumstances, the court has been anx- 
ious to ascertain, whether bank bills have 
been in any cases of a penal nature treated 
differently from any other ehoses in action; 
and especially, whether in cases of statuta- 
ble larcenies, they have been distinguished 
from other negotiable notes. In Rex v. 
Dean, 2 Leach, 693, the indictment was for 
stealing a bank note of the value of $20, the 
property of J. M., in his dwelling house. 
The statute of 12 Anne, c. 7, § 1, makes steal- 
ing "any money, goods, chattels, wares or 
merchandises of the value of 40 shillings," a 
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capital offence. It was objected, that bank 
notes were not "money, goods, chattels, 
wares or merchandises," within the purview 
of the statute. But the judges were unani- 
mously of opinion, that they were; for that 
the statute was intended to protect eveiy 
species of property. But the statute of 2 
Geo. II. c. 25 (2 East, P. C. 597, 598), al- 
ready referred to, doubtless had great influ- 
ence in the decision, since it put the stealing 
of bank notes upon the same footing as to 
nature, degree, and punishment, as the steal- 
ing of any other goods; though this ground 
does not expressly appear in the opinion of 
the judges. In Rex v. Clarke, 2 Leach (4th 
Ed.) 1036, the indictment was for larceny of 
certain bankers' notes; and for certain pieces 
of paper, of the value, &c. each stamped, 
and re-issuable, as bankers' notes, payable 
to the bearer. It appeared in evidence, that 
the notes had been taken up by the bank- 
ers' agents, and were stolen from a parcel 
in their transit to the bankers for the pur- 
pose of being re-issued. The objection was, 
that the notes, having been paid, were of 
no value, and consequently, not the subject 
of larceny. The prisoner was convicted; and 
the judges held, that he was rightly con- 
victed. 2 East, P. C. 646, 749; 2 Russ. 
Crimes, 984, 1307, 1308; Rex v. Hammon, 2 
Leach, C. C. (4th Ed.) 10S9. Mr. Justice 
Grose, in delivering their opinion, said: "The 
question submitted in this case to the con- 
sideration of the judges was, whether the 
paper and stamps are, under the circumstan- 
ces of the case, the subjects of larceny at 
the common law; or in other terms, wheth- 
er they are the property of, and of any 
value to, J. J. and A. L., (the bankers,) who 
were unquestionably the owners. These gen- 
tlemen have paid for the paper, the print- 
ing, and the stamps of these papers, which 
once existed both in character and value as 
promissory notes. Their character and value 
as promissory notes were certainly extinct at 
the time they were stolen. But even in this 
state, they bore about them a capability of 
being legally restored to their former char- 
acter and pristine value. It was a capabil- 
ity, in which these owners had a special in- 
terest and property. The act of re-issuing 
them would have immediately manifested 
their value, as papers, &c. In what sense 
or meaning, therefore, can it be said, that 
these stamped papers were not the valuable 
property of their owners? They were in- 
deed only of value to those owners; but it 
is enough, that they were of value to them. 
Their value to the rest of the world is im- 
material. The judges are, therefore, of opin- 
ion, that to the extent of the price of the pa- 
per, the printing, and the stamps, they were 
valuable property belonging to the prosecut- 
ors." See, also, Id., 2 Russ. Crimes (2d Eng. 
Ed. 182S) 147, and note. It cannot escape 
observation, how strongly every word of this 
opinion applies to the case of bank notes, 
which are outstanding; and it is to be con- 
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sidered, that the question on the counts, to 
which alone the opinion applies, was, as to 
the larceny at the common law. If bank- 
ers' notes payable to bearer were of the val- 
ue of the stamps, and paper, and printing, 
because re-issuable, and therefore to be 
deemed valuable property, the subject of lar- 
ceny, a fortiori, bank notes, for which the 
holder must be presumed to have given 
value, and which have in his hands a pres- 
ent value as currency, must be deemed 
such. There is, indeed, such a persuasive 
good sense in the opinion, that one feels 
very great difficulty in escaping from its 
conclusive effect in cases of the larceny of 
other mere choses in action. Rex v. Ran- 
som, 2 Leach, 1090, is not so strong in its 
application. But Res v. Vyse, 1 Moody, 
Grown Cas. 218, not only affirmed the doc- 
trine in Rex v. Clarke, but proceeded a step 
farther. It was there held, that bankers' 
notes, so paid and re-issuable, were not only 
subjects of larceny at common law, but 
might be described in the indictment, (as in 
that case they in fact were described,) as 
"goods and chattels" of the owners. 

These cases distinctly show, that in mod- 
ern times, courts of justice in penal, and 
even in capital cases, are disposed to look 
at the real nature of the things stolen, and 
though they are in form choses in action, 
yet, if possessing a real value in possession, 
to hold them subjects of larceny. The chos- 
es in action, which were held originally not 
to be the subjects of larceny at the common 
law, were those, which had no intrinsic value, 
(bank notes were not then in existence,) and 
did not import any property in possession of 
the person. Can it be truly said, that bank 
notes, payable to bearer, and passing as cur- 
rency, have no present value in possession? 
The present indictment has described them 
as of the value, which they purport on their 
face to promise to pay. They pass as mon- 
ey; they are received as money. In courts 
of justice, they are treated as money. On 
a declaration for money had and received, 
proof, that the defendant received bank 
notes for the use of the plaintiff, would be 
sufficient to maintain the action. They have 
a present value in possession, not as a mere 
promise to pay money, but as money of an 
immediate, positive, exchangeable value. It 
seems to us, therefore, that it would be an 
over refinement to hold, that they are not 
"personal goods" within the sense of the act 
of 1790. They are far better entitled to the 
appellation of "goods and chattels," than 
the paid bankers' notes in Clarke's and 
Vyse's Cases above mentioned. 

Besides, the bank notes of the bank of the 
United States, by the express provisions of 
the charter (of which, as a public act, we 
are bound judicially to take notice,) are re- 
ceivable in payments to the United States; 
and they have, therefore, a present value, 

27FED.OAS. — 2 



for such purposes, as cash. The same can- 
not be said of the other bank notes, stated 
in the indictment. But we are still entitled 
to consider them as of the present value of 
their respective denominations, as they are 
so alleged in the indictment 

If this were an indictment at common law, 
we might, as to the latter bank notes, have 
some hesitation, though the Cases of Clarke 
and Vyse would certainly go far to remove 
any technical scruples. One reason, why, at 
the common law, bonds and other choses in 
action were not deemed subjects of larceny, 
was, that they could not be used as prop- 
erty in possession by the thief, but were su- 
able only by the owner. But bank notes, 
payable to bearer, are not now liable to such 
a consideration; for they are of present 
worth and value to the holder, and pass by 
delivery. We are now construing a public 
statute; and if we can perceive, that the 
words of the statute, in common and legal 
understanding, are large enough to compre- 
hend bank notes, and that the policy of the- 
statute applies to them with at least the 
same force, that it does to "personal goods" 
in the most restrictive sense of the terms, 
we are bound to give that interpretation, 
which carries the words to the extent of the 
mischief. We may say, as the judges did in 
Dean's Case, 2 Leach, 693, "that the statute 
was intended to protect every species of 
property," which may be deemed valuable 
property in possession. In the case of Rex 
v. Robinson, Id. 869, the judges held, that 
bank notes were a valuable thing under the 
statute of 9 Geo. I. c 22, respecting threat- 
ening letters, which uses the words "money, 
venison, or other valuable thing." See, al- 
so, Rex v. Aslett, 2 Leach (4th Ed.) 958; 2 
East, P. C. 1110; 2 Russ. Crimes, 1830, &c. 
But a private promissory note* has been held 
not to be so. Rex v. Major, 2 Leach, 894; 
2 East, P. C. 118. A distinction is here man- 
ifestly taken between choses in action, which 
are mere evidences of a debt, and those, 
which have a present value as currency. It 
can scarcely be doubted, that under the 
statute of 30 Geo. II. e. 24, respecting false • 
pretenses, bank notes must have been deem- 
ed "money, goods, wares, or merchandises," 
although there is no case, now recollected, 
which turned on that point. See 2 East, P. 
C. 832. 

Upon the whole, the court are of opinion, 
that the bank notes stated in the indictment, 
equally with the coin, are personal goods 
within the act of 1790, and therefore sen- 
tence must be passed upon the prisoner ac- 
cordinglyl 
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Case ETo. 15,829. 

UNITED STATES v. MOUNTJOY. 

[4 Int. Rev. Bee. 9.] 

District Court, D. New Jersey. July 9, 1866. 

Internal Revenue — Fraudulent Returns— Use 
of Unauthorized Form. 

In the United States district court, Monday, 
July 9, the trial of George Mountjoy, of the 
firm of Mountjoy & McGinniss, of Rahway, 
for making fraudulent returns to the United 
States assessor, was resumed. [For prior pro- 
ceeding, see Case No. 15,678.] 

THE COURT called D.P. Southworth, Unit- 
ed States assessor for the Fourth district of 
Pennsylvania, who had been charged with the 
investigation of the frauds charged in this 
case. It appearing by his evidence that the 
alleged return was made on an old form, such 
as was required under the law of 1862 [12 
Stat 432], and that the form prescribed by the 
commissioner of internal revenue, under the 
act of 1S64 [13 Stat. 227], had never been used 
by the assistant assessor at Rahway, and the 
witness testifying that the return in evidence 
would not have been accepted by him, and 
was in no sense in compliance with the act of 
1864, THE COURT interrupted the further 
progress of the case. 

FIELD, District Judge, said that this was a 
difficulty that had occurred to his mind from 
the first, and now it appearing as a fact that 
no return had been made, he could not charge 
the jury that such a return had actually been 
made, and that it was for them to decide 
whether it was false and fraudulent or not. 
This difficulty arises from the fact that the 
assistant assessor, A. S. Bonney, of Rahway, 
N. J., to cover up his own deficiencies, and to 
subserve his own private ends, it appearing 
that he was deeply interested in the return, 
had arranged his monthly account, at least, 
in a way to suit himself. THE COURT felt 
it was only proper to state this to the district 
attorney, leaving it for him to make such state- 
ment as he might deem proper under the 
circumstances. 

Mr. Keasbey, United States district attorney, 
said that this was a difficulty he had been 
called upon to consider at the outset of the 
case, and he had drawn the indictments with 
reference to it. He could not control the facts 
of the ease, and if the court considered the 
objection an insuperable one, he must, of 
course, submit. He had tried to do his duty, 
and in future, as in this case, where evidence 
of fraud was presented to the grand jury, 
he should endeavor to secure a conviction. 

THE COURT then directed the jury to re- 
turn a verdict of "Not guilty," and under the 
direction of the court, the verdict was re- 
turned. 

A. Q. Keasbey, U. S. Dist. Atty. 
Charles T. Bonsall, David Sellers, and E. 
Mercee Shreve, for defence. 
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UNITED STATES v. MOXLEY. 

[2 Cranch, C. C. 64.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1812. 

Witness — Competency — Interest — Indictment 
for Usury. 

Upon an indictment for taking usury, the 
borrower is a competent witness for the prose- 
cution, if he has paid the money, and be not 
the informer. 

[Cited in U. S. v. Anderson, Case No. 14,452.] 

Indictment for taking usury from William 
Calder. 

The attorney of the United States offered 
William Calder as a witness. 

Mr. Morsell and Mr. Key, for defendant, 
objected that he was interested. First, be- 
cause he is the informer, and entitled to half 
the penalty, under the Maryland law of Sep- 
tember, 1704, c. 69, § 3; and secondly, because 
he is offered to invalidate his own contract. 
If he has paid the money he may recover it 
back; if he has not paid it he is interested to 
set aside the contract 1 McNal. Ev. 105; 
Rex v. Whiting, 1 Salk. 283, 1 Ld. Raym. 
396. 

THE COURT (FITZHUGH, Circuit Judge, 
absent) was of opinion that the witness was 
competent; having declared upon the voir dire, 
that he was not interested; and had paid the 
money, and it being admitted that he was not 
a voluntary informer. 
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UNITED STATES v. MUHLENBRINK. 

[1 Woods. 569.] 2 

Circuit Court, N. D. Georgia. Sept. Term, 
1873. 

Limitation of Actions — President's Proclama- 
tion — End of War — Federal Courts 
in Georgia. 

1. The suspension of the statute of limitations 
provided for by the act of congress, approved 
June 11, 1864 (13 Stat. 123), did not continue 
in Georgia after the proclamation of the presi- 
dent, of April 2, 1866 [14 Stat 811]. 

[Cited in Stoughton v. Hill, Case No. 13,501; 
Amy v. City of Watertown, 22 Fed. 420.] 

2. The fact that no term of the United 
States court for the Northern district of Geor- 
gia was held until September 10, 1866, and no 
clerk of that court appointed until that date, 
did not continue the suspension of the statute 
until that time. 

This cause was submitted upon the motion 
of defendant, Hans Muhlenbrink, for a new 
trial. 

Geo. S. Thomas, Asst U. S. Atty. 

L. E. Bleckley and L. J. Gartrell, for de- 
fendant. 

i [Reported by Hon. William Cranch. Chief 
Judge.] 

2 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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Before WOODS, Circuit Judge, and ERS- 
KINE, District Judge. 

WOODS, Circuit Judge. This action was 
brought on the 19th of January, 1867, on the 
official bond of William T. Wilson, as post- 
master of Atlanta, on which defendant Hubl- 
enbrink was one of the sureties. Wilson died 
before suit brought, and the other surety was 
never served with process; Muhlenbrink was 
therefore sole defendant He pleaded that the 
default of Wilson occurred on the 31st of 
December, 1859, and that the suit was not 
brought within two years after the cause of 
action accrued. The plaintiff replied that said 
default did not occur more than two years 
before the commencement of the action, after 
deducting the time during which the state of 
Georgia was in rebellion, and during which 
the ordinary course of judicial proceedings 
in the state was interrupted in consequence 
of the Rebellion, and that the Rebellion 
and interruption of judicial proceedings con- 
tinued from the 19th of January, 1861, to the 
10th day of September, 1866. To this replica- 
tion the defendant rejoined that after the 
default there was an interval of more than 
two years before the commencement of the 
action, after allowing all proper deductions 
of time for the causes mentioned in the repli- 
cation. Upon this the plaintiff took issue, the 
parties went to trial and the jury returned a 
verdict for plaintiff in the sum of ?5,198 prin- 
cipal, and $50 interest. The court charged 
the jury that in computing the time during 
which the statute of limitations had run 
against plaintiff's cause of action, the period 
between the 19th of April, 1861, and the 10th 
of September, 1866, should be excluded. De- 
fendant Muhlenbrink claims that this charge 
was erroneous, and on that sole ground moves 
for a new trial. 

The question presented for decision is this: 
How long was the running of the statute of 
limitations obstructed between the 31st day 
of December, 1859, the date of the default 
of Wilson, and the 19th day of January, 1867, 
the date of the commencement of the action 
"by reason of the matters alleged in the plain- 
tiff's replication? In the state of Georgia, the 
late war of Rebellion began on the 19th of 
April, 1861, the date of the proclamation of 
blockade in that and sis other states (12 Stat. 
1258), and ended by the proclamation declaring 
the war closed on the 2d of April, 1S66 (14 
Stat 811). The Protector, 12 Wall. [79 U. S.] 
700. If the running of the statute of limita- 
tions was suspended only during the period of 
actual war, as that period was defined in the 
case of The Protector, namely, between the 
19th of April, 1861, and the 2d of April, 1866, 
then the bar intervened before the bringing of 
this action, two years, one month and six 
■days having elapsed, exclusive of the period 
aforesaid, after the default and before the 
"bringing of the suit. 

But it is claimed in behalf of plaintiff, that 
all the time, from the beginning of the war 



on April 19, 1861, to the commencement of the 
first term, after the war, of the United States 
court for the Northern district of Georgia, 
on September 10, 1866, should be included in 
the period during which the statute was sus- 
pended. To support this claim, reliance is 
placed on the act of congress approved June 
11, 1864 (13 Stat. 123). This act declares that, 
"whenever, during the existence of the present 
Rebellion, any action, civil or criminal, shall 
accrue against any person who, by reason of 
resistance to the execution of the laws of the 
United States or the interruption of the or- 
dinary course of judicial proceeding, cannot 
be served with process for the commence- 
ment of said action or the arrest of such per- 
son; or whenever, after such action shall 
have accrued, such person cannot, by reason 
of such resistance to the execution of the laws 
of the United States, or such interruption of 
the ordinary course of judicial proceedings, be 
arrested or served with process for the com- 
mencement of the action, the time during 
which such person shall be so beyond the 
reach of legal process shall not be deemed or 
taken as any part of the. time limited by law 
for the commencement of the action." 13 
Stat 123. 

The claim is put forward that, because no 
term of the federal court was held in North- 
ern Georgia until September 10, 1866, there- 
fore there was such an interruption of the 
ordinary course of judicial proceedings as pre- 
vented the service of process. As a matter of 
fact, were the United States courts closed in 
Georgia until the 10th of September, 1866, 
as a consequence of the Rebellion? We think 
that public history, the proclamations of the 
president and the conceded facts in this case, 
show that such was not the case. On the 
17th day of June, 1865, President Johnson 
issued his proclamation appointing James 
Johnson provisional governor of Georgia, and 
directing that the district judge for the ju- 
dicial district in which Georgia is included, 
proceed to hold courts within said state, in 
accordance with the provisions of the act of 
congress, and that the attorney general in- 
struct the proper officers to Hbel and bring to 
judgment, confiscation and sale property sub- 
ject to confiscation, and enforce the adminis- 
tration of justice within said state in all mat- 
ters within the cognizance and jurisdiction of 
the federal courts. 13 Stat 764. On the 2d 
of April, 1866, the president issued his proc- 
lamation declaring that "no organized armed 
resistance to the authority of the United States 
existed in the state of Georgia, and that the 
laws could be sustained and enforced therein 
by the proper civil authorities, and that the 
people of said state were well and loyally 
disposed." 14 Stat. 812. 

The conceded facts are these: The last term 
of the United States court, for the Northern 
district of Georgia, held before the passage 
of the ordinance of secession, began in Sep- 
tember. 1860, and no other term of the court 
was held until the 10th day of September, 



U. S. v. MULLANY (Case No. 15,832) 



[27 Fed. Cas. page 20] 



1866. John Erskine was commissioned Unit- 
ed States judge, for the districts of Georgia, 
on July 10, 1S65, and soon after qualified and 
entered upon the discharge of his duties. 
A marshal was appointed during the same 
year, for the two districts into which the state 
was divided; but no clerk was appointed for 
the Northern district until the 10th day of 
September, 1806. The first term of a United 
States court actually held in Georgia after the 
Rebellion was held in the Southern district, 
at Savannah, in May, 1866, and on the 16th 
of that month the judge, sitting in chambers 
at Savannah, made an order in a cause pend- 
ing in the Northern district. The state courts 
were opened for the administration of justice 
in the fall of 1865, and thenceforward contin- 
ued in the uninterrupted discharge of their 
duties. The failure of. the judge to appoint a 
clerk is not one of the causes named in the 
act of congress, the existence of which sus- 
pended the running of the statute. It was the 
impossibility of serving process, arising from 
resistance to the execution of the laws, or the 
interruption of the ordinary course of judicial 
proceedings during the existing Rebellion, 
that suspended the running of the limitation, 
and that alone. 

Lord Coke in his First Institute (volume 
3, p. 40) says: "And therefore when the courts 
of justice be open, and the judges and minis- 
ters may, by law, protect men from wrong 
and violence, and distribute justice to all, it 
is said to be a time of peace. So when by in- 
vasion, insurrection, rebellion or such like, 
the peaceable course of justice is disturbed and 
stopped, so as the courts of justice be as it 
were, shut up, et silent leges inter arma, then 
it is said to be time of war. And the trial 
hereof is by the records and judges of the 
courts of justice, for by this it will appear 
whether justice had her equal course of pro- 
ceeding at that time or no, and this shall not 
be tried by a jury." Tested by this passage, 
it seems to us that the courts of the United 
States were open in Northern Georgia at least 
as early as April, 1866. The records of the 
court, the proclamations of the president and 
the public history, of which this court will take 
judicial notice, all concur in establishing the 
fact that, at and before that time the Rebel- 
lion was subdued, the war over, peace re- 
turned, resistance to the laws at an end, and 
the ordinary course of judicial proceedings 
reestablished. If the suit of the plaintiff could 
not then have been brought, it must have been 
for some other reason than those named in 
the act of congress. When peace and order 
are restored, and judicial officers appointed, 
the suspension of the statute of limitations 
does not continue until it shall be convenient 
for them to act. Peace opens the courts, and 
a reasonable time after the end of actual 
hostilities having passed for the courts to re- 
sume their functions, the suspension of the 
statute of limitations must cease. As this ac- 
tion was not commenced within two years aft- 
er the default, making all proper allowances 



for the suspension of the statute of limita- 
tions, we think the action was barred, and 
that a new trial ought to be granted. 
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UNITED STATES v. MULLANY. 

[1 Cranch, O. O. 517.] i 

Circuit Court, District of Columbia, Dec 
Term, 1808. 

Witnesses— Competency — Pkee-Bokn Negroes- 

Free-boru negrues, not subject to any term 
of servitude by law, are competent witnesses 
in all cases. Color alone is no objection to a 
witness. 

[Followed in U. S. v. Douglas, Case No. 14,- 
888.3 

Indictment [against Michael Mullany] for 
assault and battery. The defendant was a 
white man. 

CRANCH, Chief Judge. Several free-born 
negroes and mulattoes are offered as wit- 
nesses to support the prosecution. The coxm- 
sel for the traverser have objected, and con- 
tend that they are not competent witnesses, 
being disqualified by the act of assembly of 
Maryland, (1717, c. 13,) by which it is enact- 
ed "that no negro or mulatto slave, free ne- 
gro, or mulatto born of a white woman, dur- 
ing his time of servitude by law, or any In- 
dian slave, or free Indian, native of this or 
the neighboring provinces, be admitted and 
received as good and valid evidence in law, 
in any matter or thing whatsoever, depend- 
ing before any court of record, wherein any 
Christian white person is concerned." It is 
contended that the words "during his time of 
servitude by law," are applicable only to the 
"mulatto born of a white woman," and not 
to the "free negro." So that a free negro, 
whether under an obligation of servitude or 
not, is wholly incapacitated to become a wit- 
ness in any case wherein a Christian white 
person is concerned. On the other side it is 
contended that the free negro, at all times 
except "during his time of servitude by law," 
is a competent witness in such a case. In or- 
der to support the traverser's construction of 
the statute, much reliance is placed on the 
word "his." It is said that if the legislature 
meant to apply the expression respecting ser- 
vitude by law, to the free negro as well as 
to the mulatto, they would have said "during 
their time of servitude by law." The word 
"his," it is said, in grammatical construction, 
must apply to the last person antecedent, 
namely, the mulatto, and cannot comprehend 
both the mulatto and the free negro. This 
construction, it is also said, derives support 
from the third section of the act, in which it 

i [Reported by Hon. William Cranch, Chief 
JudgeJ 
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is provided that "where other sufficient evi- 
dence is wanting against any negro or mulat- 
to slaves, free negro, or mulatto horn of a 
white woman, during their servitude by law, 
the testimony of any negro or mulatto slave, 
free negro, mulatto born of a white woman, 
or Indian," &c, "may be received as evi- 
dence, provided it do not extend to the de- 
priving them, or any of them, of life or mem- 
ber." It is said that the legislature having 
used the pronoun in the plural number in the 
third section, and in the singular in the sec- 
ond, it is evident, they meant in the one case 
to refer only to the mulatto, and in the other 
to both mulatto and free negro. It was also 
said to be an absurdity in terms, to speak of 
the time of servitude of a free negro. That 
the expression, "during his time of servitude 
by law," was peculiarly applicable to the 
mulatto born of a white woman, because such 
mulatto, by the act of 1715, c. 44, § 27, was 
declared to be a servant until the age of 
thirty-one years; but that the expression was 
not applicable to the free negro, because there 
was no servitude by law imposed upon him. 
The argument drawn from the circumstance 
that the pronoun personal is used in the sin- 
gular number, is not considered of much 
weight, because the words "free negro" and 
"mulatto," are joined by the conjunction dis- 
junctive "or"; and in such ease the idiom of 
the English language admits the use of the 
singular pronoun as applicable to each mem- 
ber of the sentence so joined. In such a sen- 
tence, the word "his" may have the same 
force and effect, as the word "their"; and it 
is evident that in this very act, the legisla- 
ture have used the words indiscriminately to 
the same effect If the words of a statute be 
doubtful, and if recourse be had to construc- 
tion, the first inquiry is, what was the evil 
which the legislature intended to remedy? 
In the present case, we are not left to con- 
jecture upon that point; for the legislature in 
the preamble to the statute have expressly 
declared the evil for which they contemplated 
a remedy. They say, "Whereas it may be of 
very dangerous consequence to admit and al- 
low as evidences in law, in any of the courts of 
record," "any negro, or mulatto slave, or free 
negro, or mulatto born of a white woman, 
during their servitude, appointed by law, or 
any Indian," &c. The evil complained of, is 
not the admission of free negroes and.mulat- 
toes as witnesses generally, and in all circum- 
stances, but only "during their servitude, ap- 
pointed by law." Here the meaning of the 
legislature cannot be misunderstood; the 
words **their servitude" must mean the servi- 
tude of the free negro, as well as that of the 
mulatto; they cannot be confined to the case 
of the mulatto, without charging the legisla- 
ture with the grossest grammatical blunder. 
It is evident that the legislature contemplated 
some case in which a free negro could be sub- 
ject to servitude by law; and by turning to 
the act of 1715, c. 44, (the same act which 
declares the mulatto born of a white woman 



to be subject to servitude,) we find a number 
of eases in which a free negro may be subject- 
ed to servitude by law. Thus in section 4, a 
free negro harboring a servant, or slave, for- 
feits one thousand pounds of tobacco, and if 
unable to pay, he is to make satisfaction by 
servitude. By section 6, a free person, taken 
up on suspicion of being a runaway, and una- 
ble to pay the reward of two hundred pounds 
of tobacco, shall make satisfaction by ser- 
vitude. By section 7, a runaway, if not a 
slave, is to reimburse the eounty by servitude. 
By section 19, a runaway shall satisfy the re- 
ward by service, when free. By section 20, 
if such person be free and unable to pay the 
reward, he may be committed to prison until 
he give security, or make satisfaction by servi- 
tude or otherwise. By section 27, a free ne- 
gro, the begetter of a child on a white woman, 
shall become a servant for seven years. By 
section 30, a free man, the father of a bastard 
begotten of a female servant, shall satisfy 
the damage by servitude or otherwise. So by 
the act of 1715, c. 26, § 2. A free person con- 
victed of stealing, shall pay fourfold, and if 
unable to pay, shall satisfy by servitude. 
And by section 7, the fees of criminals may 
be paid by servitude. 

These are some of the cases in whieh by 
the laws prior to 1717, a free negro might be 
subjected to temporary servitude by law. 
They are enough to show that the expression, 
"during his time of servitude by law," might 
with as much propriety be applied to the free 
negro as to the mulatto, and that his ease was 
within the same reason. Why should the leg- 
islature limit the disability of the mulatto to 
his time of servitude, and not that of the free 
negro also? or why permit a free-born mulat- 
to to be a witness, and reject the free-born 
negro? We can see no reason for such a 
whimsical distinction, and the legislature can- 
not be presumed to have had an intention to 
make it, unless such intention be very clearly 
expressed. The legislature, when in the third 
section they say "free negro, or mulatto born 
of a white woman, during their servitude by 
law," evidently mean the same thing as they 
had before expressed by the same words in 
the preamble, and by the words "free negro, 
or mulatto born of a white woman, during his 
time of servitude by law," in the second sec- 
tion. It was argued that by the third sec- 
tion, the legislature meant to exclude free ne- 
groes, as witnesses even on the trial of a 
slave, in cases which might affect his life or 
member, and a fortiori, on the trial of a Chris- 
tian white person. By this section, slaves and 
free negroes and mulattoes, under all circum- 
stances, that is, as well during their time of 
servitude by law, as otherwise, are admissible 
witnesses on the trial of a slave, in a case 
not affecting life or member. But how can it 
follow from thence, that on the trial of a 
slave in a case affecting life or member, a 
free negro or mulatto, not under servitude, 
would be excluded? Before the act of 1717, 
there was no law which excluded free ne- 
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groes from being witnesses; that act only im- 
poses a disability upon them during their ser- 
vitude by law. It was the condition of ser- 
vitude that the legislature justly supposed 
ought to render them incompetent witnesses; 
for the same reason that slaves are Incom- 
petent It was probably supposed that while 
under the control of a master, they might by 
means of fear or threats of ill treatment, or 
actual ill treatment, be induced to conceal the 
truth, and that it was not safe to trust to 
their testimony. That reason could justify 
their exclusion only while their state of ser- 
vitude continued. This construction of the 
act seems to have been adopted by the legis- 
lature in 1796 (chapter 67, § 5), when they de- 
clared that no manumitted slave should be 
entitled to give evidence against any white 
person; for if all free negroes were already 
excluded by law, such a provision respecting 
those who were free by manumission, was 
unnecessary. 

For these reasons, I am clearly of opinion, 
that free-born negroes, not in a state of ser- 
vitude by law, are competent witnesses in all 
cases, or rather that color alone does not dis- 
qualify a witness in any case. At the time 
of the argument, I supposed the question had 
been decided by this court. But upon a care- 
ful examination of my own notes, and those 
of the late chief judge, I do not find any such 
case. In the case of U. S. v. .Barton [Case 
No. 14,533], (a free mulatto), in Washington, 
July term, 1803, two manumitted negroes 
were admitted as witnesses against him, on 
an indictment for stealing. In the case of 
U. S. v. Swann [Id. 16,425], (a free mulatto,) 
a summons for a slave to testify for the de- 
fendant, was refused by the court; the court 
being inclined to the opinion that the slave 
was not a competent witness. But in U. S. 
v. Shorter [Id. 16,284], (a free black), at De- 
cember term, 1806, a slave was admitted as a 
witness for the traverser. These are all the 
cases respecting the admission of people of 
color as witnesses of which I can find any 
notes. But see the case of U. S. v. Fisher 
[Id. 15,101], at July term, 1805. Fisher, a 
white man, was indicted for beating his wife. 
Lucy Butler, a free-born black woman, was 
admitted by the court as a witness against 
him. 

NOTE. The court was full when the ques- 
tion was argued, but when "this opinion was de- 
livered. Duekett Circuit Judge, was absent, 
and Fitzhugh, Circuit Judge, having some 
doubt, it was agreed to hear a motion for a 
new trial, upon the ground of admitting im- 
proper evidence. The verdict being against the 
defendant, the question was further considered 
upon the motion for a new trial in this case, 
and in that of Davis v. Swann [unreported], at 
this term, when the other judges gave their full 
assent to the above opinion. 

The following is written by Judge Fitzhugh, 
in his note-book, in page 84: After stating 
the opinion in this cause at length, as above 
"the court intimated that they would hear a 
motion for a new trial — on the argument of 
which A. B. D. attended, and the court were 
unanimously satisfied with the opinion expressed 
in this cause." 
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UNITED STATES v. MULVANEY. 

[4 Parker, Cr. Cas. 164.] 

Circuit Court, S. D. New York. Jan., 1859. 

Offences against Postal Laws— Opening Let- 
tehs, Etc.— Evidence— Confessions. 

[1. Defendant was indicted for opening a 
letter, which had been in custody of a mail 
carrier, before delivery to the person to whom 
it was directed, with design to obstruct the 
correspondence of another, etc. The evidence 
was that the letter was directed to another 
person, in care of defendant, at defendant's 
house; that it was left there by a mail carrier, 
with defendant, without any artifice on his part 
to obtain possession of it; and that it was then 
opened and destroyed by him. Held, that this 
was insufficient to warrant a conviction under 
the statute.] 

[2. A person cannot be convicted of this 
offence where the only evidence of the corpus 
delicti is the confessions of defendant that 
he opened and destroyed the letter.] 

[This was an indictment against John Mul- 
vaney for opening a letter addressed to an- 
other, which had been in custody of a mail 
carrier, etc.] 

Before HALL, District Judge. 

The defendant was brought to trial upon an 
indictment which was in the words and fig- 
ures following: 

"Southern District of New York, in the Sec- 
ond Circuit. At a stated term of the circuit 
court of the United States of America, for the 
Southern district of New York, in the Sec- 
ond circuit, begun and held at the city of 
New York, within and for the district and 
circuit aforesaid, on the last Monday of Feb- 
ruary, in the year of our Lord one thousand 
eight hundred and fifty-nine, and continued 
by adjournment to and including the third 
day of March, in the same year. 

"Southern District of New York, ss: The 
jurors of the United States of America, within 
and for the district and circuit aforesaid, on 
their oath present: That John Mulvaney, 
late of the city and county of New York, in 
the district and circuit aforesaid, laborer, 
heretofore, to wit: on the seventeenth day of 
January, in the year of our Lord, one thou- 
sand eight hundred and fifty-nine, at the city 
of New York, in the Southern district afore- 
said, and within the jurisdiction of this court, 
did open a letter which had been in custody 
of a mail carrier, before it had been deliv- 
ered to the person to whom it was directed, 
with a design to obstruct the correspondence, 
to pry into another's business and secrets, 
against the peace of the United States and 
their dignity, and against the form of the 
statute of the said United States, in such case 
made and provided. 

"Second Count. And the jurors aforesaid, 
on their oath aforesaid, do further present: 
That John Mulvaney, late of the city and 
county of New York, in the district and cir- 
cuit aforesaid, laborer, heretofore, to wit: on 
the seventeenth day of January, in the year 
eighteen hundred and fifty-nine, at New York, 
in the district and circuit aforesaid, and with- 
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in the jurisdiction of this court, did destroy 
a certain letter, which had been in custody 
of a mail carrier, before it had been delivered 
to the person to "whom it was directed, with 
a design to obstruct the correspondence, to- 
pry into another's business and secrets, 
against the peace of the United States and 
their dignity, and against the form of the 
statute of the said United States, in such 
case made and provided, 

"Theodore Sedgwick, 

U. S. District Attorney." 

The defendant pleaded not guilty. The gov- 
ernment proved, that on or about the seven- 
teenth day of January, 1859, a city mail car- 
rier left with defendant at his place of busi- 
ness (S2 Catharine street), a letter directed to 
"John Stewart, Care of John Mulvaney, 82 
Catharine Street, New York City"; that de- 
fendant at first objected to receiving it, but 
took it, and said he would see that it was 
delivered to the person to whom it was di- 
rected. Stewart testified that the letter was 
never delivered to him. Several witnesses 
testified that defendant, upon being asked 
whether he had received the letter, at first 
denied it, but afterwards admitted that he 
had received the letter, opened and read it, 
and then burnt it. 

Henry L. Clinton, for defendant, contended 
that, inasmuch as the letter was delivered 
by the mail carrier, at the place to which it 
was directed, defendant having resorted to 
no fraud or artifice to get possession of it, 
the letter had passed out of the jurisdiction 
of the United States. Mr. C. also contended 
that there must be proof of the eorpus delicti 
aside from the confessions of defendant; and 
as there was no testimony showing either the 
opening or destruction of the letter, except 
defendant's admissions, on this ground the 
jury should acquit. On this point, counsel 
cited People v. Hennessey, 15 Wend. 147. 
■ After hearing Mr. D wight, Asst U. S. Dist 
Arty., THE COURT sustained both points 
taken by the defendant's counsel, and direct- 
ed an acquittal. 

Yerdict, "Not guilty." 
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UNITED STATES v. MUNDELL. 

. [1 Hughes, 415; i 6 Call, 245.] 

Circuit Court, D. Yirginia. Dec. 9, 1795. 

Criminal Law — Prosecutor — Bail — Resisting 
Officer — Conflict of Laws — Penalties. 

1. It is not necessary that the name of the 
prosecutor in the courts of the United States 
should be written at the foot of the indictment. 

2. In indictments for misdemeanors in the 
courts of the United States, the court, and not 
the jury, should assess the fine. 

i [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 



3. "When a statute of the United States makes 
any provision upon a subject within the scope 
of the powers of the general government, the 
state laws upon the same subject cease to oper- 
ate. 

4. The existing statute of a state, applicable 
to any case at the time of the enactment of the 
act o* congress, which refers to the laws of 
the states as rules of decision, must be con- 
sidered in the same manner as if the words of 
the state law had been adopted, and specially 
re-enacted by the act of congress. 

5. But such statute of the state must be com- 
pletely applicable to the case, for if there be 
any part qualifying and modifying the rest, 
of which a party cannot have full benefit in 
the courts of the United States, this is not a 
case in which congress have given authority 
to adopt such jart, since the whole law is 
not applicable, as the authority refers to en- 
tire law, and not to parts, which themselves 
are qualified by other parts, not applicable to 
the United States. 

6. The authority given to the courts of the 
United States, to regulate the forms of pro- 
ceedings, when exercised, is as binding as if it 
had been a specific part of the court system 
established by congress. 

7. But the authority to demand bail is not of 
that description, and must depend upon some 
precise law. 

8. Upon the principles of society, every per- 
son is bound, and has virtually agreed, to pay 
such sums of money as are charged on him by 
the sentence, or assessed by the interpreta- 
tion of the law, and therefore, whatever the 
laws order any one to pay, that instantly be- 
.comes a debt, which he hath beforehand con- 
tracted to discharge. 

9. The nature of the common and statute laws 
of the state, with alterations made in them by 
the Revolution, the Articles of Confederation, 
and the constitution of the United States, con- 
sidered. 

10. A revolution does not abolish all laws 
and throw people into a state of nature, there- 
fore the Declaration of Independence did not 
totally abrogate all laws subsisting before, 
but only such as became inconsistent with the 
new form of government. 

11. The laws of the states in regard to that 
share of legislative power retained to them- 
selves, remained unaltered by the adoption of 
the constitution of the United States, and could 
only be changed by the states themselves, or 
by a treaty made within the legitimate objects 
of the treaty-making power. 

12. The rule in England that the king is not 
bound by a general law, unless he be specially 
named, is confined to cases where he might 
otherwise be deprived of some personal or legal 
right, and not to provisions of general law aris- 
ing from principles of public policy only. 

13. "Where a statute, with regard to process, 
is directory to the court or the clerk, and not 
to the sheriff, the latter is bound to obey the 
writ as he receives it, but as the indorsement 
of the true species of the action upon the writ 
is required by the act of assembly, that the 
sheriff may see whether bail is to be demand- 
ed or not, he must be judge himself, and act at 
his peril. 

14'. Bail is not requirable in an action of debt 
for the penalty oi a statute. 

15. Therefore, where there were two writs 
of capias ad respondendum against the same 
defendant, one for the penalty of a statute, 
and the other for a duty on stills, and the 
marshal demanded bail upon both, which the 
defendant refused to give, and resisted the 
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marshal, who meant to imprison him for want 
of bail, the resistance was lawful, and there- 
fore an indictment against the defendant for 
that cause was not sustainable. 

16. For although he was authorized to de- 
mand bail for the duty, he could not demand it 
upon the writ for penalty, notwithstanding 
the indorsement by the attorney for the United 
States. 

17. For an indorsement, even by the court 
itself, unless in cases where they have a dis- 
cretion, would not justify the marshal in requir- 
ing bail, where the act did not authorize it, 
because it would be altogether extrajudicial. 

The defendant was indicted tinder the act 
of congress of April, 1790, c 9, § 22 [1 Stat 
117], for resisting the deputy marshal when 
serving two writs of capias ad respondendum 
upon him, to wit, one for eleven dollars and 
eleven cents for the duty due upon a still; 
and the other for two hundred dollars, for 
penalty alleged to have been incurred under 
one of the revenue laws of the United States. 

Mr. "Wickham, for defendant, moved to 
quash the indictment, because the name of 
the prosecutor was not written at the foot 
of the indictment according to the directions 
of the act of assembly, passed in 1786, which 
he said ought to govern in this case, agree- 
ably to the provisions of the act of congress, 
adopting the state laws (Sept. 17S9, c. 20, § 
34 [1 Stat. 92]) as the statutes of the United 
States, which had made no provision for it. 

Mr. Campbell, U. S. Dist. Atty., insisted 
that the act of assembly was made for a 
purpose not applicable to this case, for that 
was intended to guard against the malice of 
individuals, who might attempt to harass 
each other without just cause, but this was 
a prosecution instituted by the attorney as 
part of his official duty, upon discovering 
that an offence had been committed against 
public justice and the authority of the Unit- 
ed States. 

The point was saved, and the jury sworn 
upon the plea of not guilty, when a question 
arose whether the jury, if they found the 
prisoner guilty, should assess the fine agree- 
able to the directions of the above-mentioned 
act of assembly, or should merely declare 
him guilty, and leave it to the court to impose 
the fine. 

IREDELL, Circuit Justice. It is extreme- 
ly clear that it was not necessary, at com- 
mon law, that the prosecutor's name should 
be written at the foot of the indictment; and 
although the act of assembly requires it to be 
done, where the prosecution is at the in- 
stance of an individual, for the sake of ren- 
dering him liable for cost if he fails, that 
does not prevent the attorney for the public 
from preferring an indictment ex officio, or 
the grand jury from finding one of their own 
accord. For, besides the authority which 
the attorney had at common law, which is 
not taken away by the state statute, the act 
of congress makes it his duty, if he sees 
cause, to prosecute, ex officio, "all delinquents 



for crimes and offences cognizable under the 
authority of the United States." Act Sept. 
1789, c 20, § 35. And it is incident to the 
nature of the grand jury, to indict when they 
receive information of a crime. The latter 
was said to be a presentment merely, and 
not an indictment; but that is not strictly 
correct, for the difference between them is 
this: if the grand jury present of their own 
knowledge it is a presentment only; but if 
on knowledge of. others, it is an indictment. 
Independent of that, however, the object of 
the act of assembly was merely to provide 
for costs. But upon that subject congress 
have acted themselves, and directed that the 
informer, if the prosecution fails, shall have 
the costs, without prescribing that his name 
shall be written at the foot of the indictment 
Act May, 1792, c 36, § 5 [1 Stat 277]. And 
as the state statutes can be referred to only 
where the laws of the United States had not 
taken up the subject, nor made any provi- 
sion concerning it, we think that the indict- 
ment ought not to be quashed. And upon 
similar principles we are equally clear as to 
the other point; for the act of assembly is a 
general provision, applying to all cases, and 
leaves the fine indefinite, except that it is to 
be according to the degrees of the fault and 
the estate of the defendant; but the act of 
congress provides for the very case itself, 
and declares the defendant on conviction, 
"be imprisoned not exceeding twelve months, 
and fined not exceeding three hundred dol- 
lars." Act Cong. May, 1790, c. 9, § 22. So 
that congress have not only taken up the 
subject but have prescribed the limits to the 
punishment not to be found in the act of as- 
sembly, which, consequently does not apply 
to the case. The common law practice, 
therefore, must be adhered to; that is to say, 
the jury are to find whether the prisoner be 
guilty, and if unfortunately that should prove 
to be the case, the court must assess the fine. 
We should gladly have left the unpleasant 
service to the jury, but we are not at liberty 
to do so; for we are not to supply supposed 
omissions of congress upon the grounds that 
they have not gone far enough, or to confer 
authority where they have not thought prop- 
er to confide it We must administer the 
law as we find it, and, under that point of * 
view, we should not be justified in relin- 
quishing a jurisdiction vested in the court, 
and which it will be our painful duty to ex- 
ercise. 

Mr. Wickham insisted on the trial, that 
there was no resistance, for the deputy mar- 
shal had actually served the writ without 
obstruction; and the resistance was against 
being committed for refusing to give bail, 
which the deputy marshal was not author- 
ized to demand, on the writ for the penalty, 
but would have been guilty of false impris- 
onment if he had committed the defendant 
upon it, because he refused to give the bail. 
In support of which he said that both by 
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the common law and state statutes, the de- 
fendant was not liable to be held to bail in 
an action for a penalty given by a statute. 
Act Assem. 1788, c. 67, § 27. And as laws 
of the United States had made no provision 
upon the subject, the state laws must pre- 
vail. 

Mr. Campbell, contra. By the state prac- 
tice the capias is the first process, and com- 
mands the sheriff; to take the body, and have 
it forthcoming, which he must do at his peril, 
unless in cases of special exception by some 
statute, and there is none such here. Conse- 
quently, as the act of congress directs that 
writs in the courts of the United States shall 
be like those of the states in similar cases 
(Act Cong. Sept. 1789, c. 21, § 2 [1 Stat. 93]), 
the defendant might have been lawfully held 
to bail. But some regard ought to be had 
to the situation of the officer, for the rule in- 
sisted on by the defendant's counsel would 
involve him in inextricable difficulties. 

Mr. Wickham. At common law the de- 
fendant was not liable to be held to bail in 
actions of this kind. The original process 
in actions of debt was a praecipe quod red- 
dat; which, if the defendant failed to obey, 
the capias went in consequence of the dis- 
obedience; but that proving tedious, the ca- 
pias, at length, went in the first instance, 
upon a feigned disobedience of the original. 
That presumption, however, was not made 
to the prejudice of the defendant, for bail 
was dispensed with upon the capias. 3 Bl. 
Comm. 287. The writs were marked as fol- 
lows: Upon that for penalty the indorse- 
ment is: "For a penalty under the act of 
■congress of the United States. Appearance 
bail required. Alexander Campbell, Attor- 
ney for United States." And upon that for 
the duty on the still the indorsement is in 
these words: "For duties on still unpaid. 
Appearance bail required. Alexander Camp- 
bell, Attorney for the United States." The 
jury found the defendant guilty; but the 
verdict was to be subject to the opinion of 
the court whether the deputy marshal was 
authorized to demand bail. 

Mr. Campbell. When the sheriff arrests 
the defendant he must either take bail or 
commit the prisoner, or an action lies for 
the escape. 1 Bae. Abr. 205. At common 
law nothing but imprisonment would suffice 
(2 Rolle, Abr. 112); and notwithstanding St. 
23 Hen. VI. c. 9, authorized the sheriff to 
take bail, yet the plaintiff was not bound to 
accept the bond, but might require the body 
to be produced upon the return day of the 
writ (1 Vent. 55, 85; 1 Bac. Abr. 205; 1 Salk. 
99; St 4 Ann. c. 16, § 20), although the court 
would, upon motion, permit the defendant 
to give common bail (Boh. Inst. Leg. 48; 1 
Bac. Abr. 209; 1 Salk. 100; T. Raym. 74; 
1 Ld. Baym. 767). The inflexibility of the 
rule will appear by a short review of the 
statutes of bail. By that of 23 Hen. VI. e. 
9, the sheriff was authorized to take reason- 
able sureties, but if they were not given he 



was bound to commit. By that of 13 Car. 
H. c. 2, § 2, the cause of action was to be 
inserted in the process, but still bail was to 
be demanded; and by that of 12 Geo. I. c. 
29, the sum is to be indorsed upon the writ; 
but if bail be not given, the sheriff must im- 
prison. 3 Bl. Comm. 287, 2S8, 290. So that 
notwithstanding the capias in practice has 
long ago become the first process (3 Bl. 
Comm. 282), the rule of the common law con- 
tinues in force, and therefore the defendant 
must in every case give bail or go to prison. 
Mr. "Wickham. There is no difference be- 
tween us where the capias was either the 
first or second process at common law, for in 
both the body could always be required, and 
the authorities cited by the attorney prove 
nothing more. But where the capias was not 
originally the first" or second process, but be- 
came first by fiction of law, there a different 
practice obtained, unless the debt was veri- 
fied, and the defendant was personally bound 
to pay it. Now a capias in debt could not 
issue, in the first instance, at common law; 
for, before the statute 25 Edw. IH., the orig- 
inal process in that action was a praecipe 
quod reddat, and if that was disobeyed, a 
capias, grounded on the statute, followed 
(Fitzh. Nat Brev. 263; 3 Bl. Comm. 280, 287; 
3 Coke, 11; o Coke, 89), upon which the body 
might be required, as the contempt of the 
summons showed that a voluntary appear- 
ance was not to be expected. But when the 
praecipe fell into disuse, and the capias be- 
came the first process under color of an 
imaginary summons and contempt, the law, 
according to the rule in Liford's Case, 11 Coke, 
51, that, "in fictione juris semper cequitas 
existit," would not subject the defendant to 
inconvenience, upon the pretence of disobedi- 
ence to a wri* which had never issued; and 
therefore, unless there was a breach of the 
peace, or the debt was due from the defend- 
ant himself, and verified either by a specialty, 
some sentence of the law or an affidavit, the 
defendant was not liable to be committed or 
bound to find sureties for his appearance (3 
Bl. Comm. 287); which is the reason why 
executors, heirs-at-law, and femes covert can- 
not be held to bail. It is not true, therefore, 
that the sheriff must in all cases obey the 
writ to its literal expression; for, although the 
cepi corpus is the proper return, he may add 
that John Doe and Richard Roe are the bail 
for appearance, and if he had done so in the 
case in 1 Vent. 85, or had pleaded that the 
writ was a capias in the first instance, and 
that John Doe and Richard Roe were appear- 
ance bail, and got leave to amend his return 
accordingly, he would have been justified. 
Consequently, as there was neither a breach 
of the peace, a specialty, or an affidavit in the 
present case, the defendant was not bound to 
give bail or go to prison. But whatever may 
be the rule in England, the question is com- 
pletely settled here by the act of assembly of 
17S8, c. 67, which says that "in all actions to 
recover the penalty for breach of any penal 
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law not particularly directing special bail to 
be given," the sheriff shall "be restrained 
from committing the defendant to prison or 
detaining him in his custody for want of ap- 
pearance bail, but shall return the writ ex- 
ecuted; and if the defendant shall fail to ap- 
pear thereto, there 'shall be the like proceed- 
ings against him only as is directed against 
defendants and their appearance bail, where 
such is taken." This is decisive, as the act 
was made before the act of congress adopting 
the state laws, passed, and therefore is em- 
braced by it as effectually as if the very words 
were inserted in the congressional statute. 

Mr. Campbell, in reply. The act of assem- 
bly had nothing to do with the case; for penal 
laws of a country are local to that country, 
and therefore those of Virginia, being local 
to Virginia, cannot bind the United States. 
Nor was it intended by congress that they 
should; for uniformity of proceeding in all 
such cases was, and snould be, the objeet 
The man of Massachusetts should not, in this 
respect, be in one condition, and him of Vir- 
ginia in another. Cur. adv. vult. 

IREDELL, Circuit Justice, after stating the 
case, proceeded as follows: 

The question is, whether, upon two capiases 
found by the special verdict, bail was re- 
quirable by the marshal. I say upon two, 
because, if requirable upon the one, and not 
upon the other, the marshal ought to have 
made a distinction, and not demanded bail 
generally. It was for this reason the question 
was reserved as to both, and not as to either 
singly. The only one upon which the doubt 
arises is as to the capias in debt , for two 
hundred dollars, indorsed as follows, "for a 
penalty incurred under an act of the United 
States. Appearance bail required." Signed 
by the attorney for the United States for the 
district of Virginia. 

The single question then is, "whether in an 
action of debt, at the instance of the United 
States in this court, for a penalty under an 
act of congress, the marshal has a right to 
require bail of the party." As the indorse- 
ment does not specify under what particular 
act of congress the penalty was recoverable, 
some doubt might have arisen in case there 
had been a distinction in any of the acts of 
congress, the demand of bail being warrant- 
ed upon actions foi some land of penalties, 
but not upon actions for others. But, as I 
believe there is no such distinction, nor any 
penalty of a nature similar to any of the ex- 
ceptions in the state law, this circumstance 
may be laid out of tho case. If bail is re- 
quirable, it must be in virtue of some law of 
the United States; the whole of this subject, 
as is admitted, and is clear, depending, so 
far as the United States are concerned, on the 
authority of their own legislature. The con- 
gress have made some express provisions in 
regard to bail in criminal cases. They have 
made none that I can discover in civil cases. 

It is scarcely necessary to stop here to ob- 



serve that the proceeding in question was not 
a proceeding in a criminal case, within the 
meaning of the provisions of congress, but 
was, in truth, a civil suit; though for an act 
of disobedience for which a criminal prosecu- 
tion might possibly have been commenced, if" 
the act of congress does not expressly, or im- 
pliedly, exclude it, a point not material to- 
consider, because the civil suit has, in this 
instance, been in fact adopted. A criminal 
proceeding, unquestionably, can only be by 
indictment or information. The proceeding 
in question was neither. There being, there- 
fore, no express provision of any act of con- 
gress on this subject, it is our duty to see if 
there be an implied one. The provisions by 
congress material to be considered for this 
purpose are the following: In the act, enti- 
tled "An act to establish the judicial courts 
of the United States" (passed the first session 
of the first congress), there is a provision to 
this effect: "See. 34. That the laws of the- 
several states, except where the constitution, 
treaties, or statutes of the United States shall 
otherwise require or provide, shall be regard- 
ed as rules of decision, in trials at common- 
law in the courts of the United States, in 
cases where they apply." The act of the 
first session, of the second congress, entitled 
"An act for regulating processes in courts of 
the United States," etc., provides: "See. 2. 
That the forms of writs, executions, and oth- 
er process, except their style, and the form 
and mode of proceeding in suits in those of 
common law, shall be the same as are now 
used in the said courts respectively, in pur- 
suance of the act, entitled *An act to regu- 
late processes in the courts of the United 
States,' in those of equity, and in those of ad- 
miralty and maritime jurisdiction, according 
to the principles, rules, and usages which be- 
long to courts of equity, and to courts of ad- 
miralty respectively, as contradistinguished 
from courts of common law; except so far as 
may have been provided for by the act to es- 
tablish the judicial courts of the United States, 
subject, however, to such alterations as the 
supreme court of the United States shall 
think proper, from time to time, by rule, to 
prescribe to any circuit court, or district court,, 
concerning the sarae." 

In the first act mentioned (section 17), there 
is a power given to all the courts of the Unit- 
ed States, "to make and establish .all neces- 
sary rules for the orderly conducting busi- 
ness in said courts, provided such rules are 
not repugnant to the laws of the United 
States." In an act also of the second session 
of the second congress (chapter 66), entitled 
"An act in addition to the act entitled 'An 
act to establish the judicial courts of the 
United States,' " there is the following pro- 
vision: "That it shall be lawful for the sev- 
eral courts, from time to time, as occasion 
may require, to make rules and orders for 
their respective courts directing the returning 
of writs and processes, the filing of declara- 
tions, and other pleadings, the taking of rules,. 
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the entering and making up judgments by de- 
fault, and other matters in the vacation, and 
otherwise, in a manner not repugnant to the 
laws of the United States, to regulate the 
practice of the said courts respectively, as 
shall be fit and necessary for the advance- 
ment of justice, and especially to that end to 
prevent delays in proceedings." 

Two different constructions have been eon- 
tended for by counsel on both sides. One 
that, in this case, the law of Virginia alone is 
to be the rule by which we are to decide 
whether bail was demandable or not The 
other, that some general law must be the rule, 
it not being supposable that in a ease of this 
kind congress meant to refer to any local 
laws of the particular states, which might 
be inapplicable in all their circumstances to 
the cases of the United States, which, it was 
contended, was the case expressly in this in- 
stance, the act containing exceptions in no 
wise applicable to the condition of the United 
States. It has, therefore, been insisted upon 
that in this instance we must be governed by 
the general laws of England, which were the 
original groundwork of our own, detached 
from the local laws of Virginia in particular. 

Upon the suggestion of these two construc- 
tions, the following preliminary observations 
occur: 

1. That in the formation of laws for a new 
government, so peculiarly circumstanced as 
that of the United States, wherein each state 
had a separate government of its own for in- 
ternal purposes, with a system of laws orig- 
inally in substance the same, but varying in 
a number of particulars, as the different hab- 
its and views of thinking of so many uncon- 
nected communities would naturally occasion, 
it would have been very unwise, if at all prac- 
ticable, to have suddenly changed their meth- 
ods of proceeding in all such cases upon which 
congress had authority to legislate, in pursuit 
of a new, untried system of their own, the 
consequences and extent of which could not 
easily be foreseen. 

2. That an attempt to establish such a sys- 
tem would, necessarily, have consumed more 
time than the exigency required; and any 
regulation they could have adopted would, in 
all humaD probability, in the end, have been 
found extremely defective, from an imprac- 
ticability which every professional man must 
be convinced would have existed in making 
special provisions of their own, adapted to 
every possible contingency within the sphere 
of their legislative power. 

3. That under these circumstances, congress, 
as a wise and discreet legislature, had no 
better resource than in respect to all cases 
requiring legislative provisions, where they 
could not devise a satisfactory special pro- 
vision of their own, to refer generally to the 
laws of the different states, which before the 
institution of this government had possessed 
the whole legislative authority (with very few, 
if any, exceptions), as well in eases of general 
and local concern; and, therefore, might be 



presumed to have laws adapted to all the 
subjects recently appropriated to their own 
cognizance. 

4. That in case of any such reference, we 
must consider of what nature the existing 
laws in each state were at the time of the ref- 
erence, and whether they are applicable. In 
which case they must be considered in the 
same light as if the words of the act itself 
had been adopted and specially re-enacted by 
the legislative authority of the United States 
itself. 

5. That this law must be completely appli- 
cable; because, if there be any part of the 
law qualifying and modifying the rest, of 
which a party cannot have the full benefit, 
this is not a case in which congress have giv- 
en any authority to adopt such part, since 
the whole law is not applicable, of which 
alone congress speaks, and to which alone 
they can be supposed to refer; otherwise part 
of the law might be impracticable, which in 
itself would be oppressive: but, with the qual- 
ifications (inapplicable, and, therefore, reject- 
ed), might be wholesome and beneficial. It 
would, therefore, be altogether in the nature 
of a new law, and, of course, its adoption al- 
together unwarranted by any authority per- 
mitting only the application of an existing 
one. 

6. That, as an exception from the general 
principle of a reference to the state laws in 
cases not specially provided for by their own, 
they have given a certain authority to their 
courts in regard to the form and method of 
proceeding, which authority, when exercised 
pursuant to the power given, is also equally 
binding, as if the regulation, accordingly made 
by the courts, had been a specific part of the 
court system established by the legislative 
authority itself. 

These general principles being premised, 
let us inquire (1) whether this be a case 
within the general reference of congress to 
the laws of the states, or within the power 
given to the courts, or which is to be guided 
by some other law. (2) Whether, under the 
authority which is to guide us on the present 
occasion, bail was, or was- not, demandable 
in the instance' before us. 

In considering the first point, if the court 
possessed any authority, so far as that has 
been exercised, it is certainly in favor of a 
reference to the state law. But, as to this 
subject, I really think, with the counsel for 
the United States, that the admission or non- 
admission of bail is a subject of legislation 
so important, and in which the liberties of 
the citizens are so concerned, that a power 
merely of directing the practice of the courts 
cannot justly be extended to a case of this 
kind, but it must depend upon some pre- 
cise law. The same distinction would serve 
in respect to the process act, if that applied, 
which I conceive it does not; because "suits 
at common law" certainly mean suits in a 
court of a common law jurisdiction, as con- 
trasted with courts of an admiralty and 
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maritime or equity jurisdiction, which every 
one knows are termed civil law courts, and 
proceed upon principles different from those 
which usually govern the courts of common 
law, though within their proper sphere rec- 
ognized and protected by them. We are, 
therefore, to consider if this be a case which 
comes within the meaning of a reference to 
the state law, or is to be guided by some 
other law. 

The words of the section comprehending a 
reference to the state law are as follows: 
"That the laws of the several states, ex- 
cept where the constitution, treaties, or stat- 
utes of the United States shall otherwise 
require or provide, shall be regarded as rules 
of decision in all trials at common law in 
the courts of the United States in cases 
where they apply." [1 Stat. 92.] 

First, it is proper to consider the import of 
these words, "in all trials at common law." 
Is this a trial at common law? A distinction 
is sometimes taken between a suit at com- 
mon law and a suit upon a statute, where 
the latter is grounded upon different prin- 
ciples from the former, in which ease per- 
haps it may properly be said that the one is 
a trial at common law, the other upon the 
statute. But it is evident that that cannot 
be the meaning in the instance before us, be- 
cause all "provisions under the constitution, 
laws, and treaties of the United States are 
excepted." That plainly shows that, in the 
sense of the legislature, unless that excep- 
tion had been made, cases arising upon the 
constitution, laws, or treaties of the United 
States might have been decided, according 
to the laws of the states, within the general 
reference to those laws, "as rules of decision 
in trials at common law." It must, there- 
fore, have some other meaning. What can 
that meaning be, "but trials in a court of 
-common law jurisdiction, when exercising 
that authority," as contrasted with the 
-courts of admiralty, and maritime, or equi- 
ty jurisdiction, which are directed to pro- 
ceed according to the principles, rules, and 
usages which peculiarly belong to them? 
This brings the. expression exactly to the 
same sense as the words "common law" are 
used in the process act. Thus, in this case, 
though it be an action on the statute, it is 
an action of debt, which is a common law 
action, and will be tried in a common law 
manner, and no otherwise deviates from 
the common law than that "the ground of 
the debt is not immemorial," as the general 
principles of common law are. 

Neither would a debt contracted by bond 
by an individual to-day. Yet nobody would 
hesitate to call an action of debt, grounded 
on that bond, a common law action. Indeed, 
an action of debt, being an action on eon- 
tract, could only be upon express or implied 
■contract. Accordingly, Blackstone treats an 
action of debt of this description upon that 
very principle. "From these express con- 
tracts the transition is easy to those that are 
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only implied by law, which are such as rea- 
son and justice dictate, and which, there- 
fore, the law presumes that every man has 
contracted to perform, and, upon this pre- 
sumption, makes him answerable to such 
persons as suffer by his non-performance. 
Of this nature, and first, such as are neces- 
sarily implied by the fundamental consti- 
tution of government, to which every man 
is a contracting party, and thus it is that 
every person is bound, and hath virtually 
agreed, to pay such sums of money as are 
charged on him by the sentence, or as- 
sessed by the interpretation of the law. For 
it is a part of the original contract, entered 
into by all mankind who partake of the bene- 
fits of society, to submit in all points to the 
municipal constitutions and local ordinances 
of that state of which each individual is a 
member. Whatever, therefore, the laws or- 
der any one to pay, that instantly becomes 
a debt which he hath beforehand contracted 
to discharge. On the same principle it is (of 
an implied original contract to submit to 
the rules of the community whereof we are 
members) that a forfeiture imposed by the 
by-laws and private ordinances of a corpora- 
tion upon any that belongs to the body, or 
an amercement set in court lett, or court 
baron, upon any of the suitors of the court 
(for otherwise it will not be binding), im- 
mediately create a debt in the eye of the 
law, and such forfeiture or amercement, if 
unpaid, work an injury to the party or par- 
ties entitled to receive it, for which the 
remedy is by action of debt. The same rea- 
son may with equal justice be applied to all 
penal statutes, that is, such acts of parlia- 
ment whereby a forfeiture is inflicted for 
transgressing the provisions therein enact- 
ed. The party offending is here bound by 
the fundamental contract of society to obey 
the directions of the legislature, and pay 
the forfeiture incurred to such persons as 
the law requires." 3 BI. Gomm. 159, 160,161. 
The truth is, it is sometimes necessary to 
distinguish between actions of debt at com- 
mon law and actions of debt upon a statute, 
for particular reasons not applicable to the 
mode of trial. For instance, it is necessary 
to show it to be "an action on the statute," 
because otherwise no cause of action will 
appear, a penalty in the ease not existing at 
common law, and therefore creating no such 
contract But when the cause of action is 
shown, the principles of common law per- 
vade the whole of the trial. There may be 
other differences arising from particular pro- 
visions in a statute, but this is the leading 
one. But to open this exposition more fully, 
and lead directly to the considerations upon 
which the construction in question ought to 
be founded, I will consider the nature of the 
common and statute law of this common- 
wealth as they existed before the Revolu- 
tion, and then inquire what alterations were 
made in either by the Revolution itself, the 
Articles of Confederation, or the present 
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constitution of the United States. The de- 
tail, if not immediately necessary, has a 
close affinity with the present subject, and 
will not he uninteresting, if the principles 
can be traced with any degree of certainty. 

It has constantly, I believe, been con- 
sidered to be law in this state, as in others, 
that the common and statute law of Eng- 
land, as they existed in England at the time 
of the first settlement of the country, and 
so far as they were applicable to its situa- 
tion, were in force, except in those cases 
where there was a special law of the Vir- 
ginia legislature itself. I need not, at pres- 
ent, take any notice of any qualification to 
this principle, arising from any parliament- 
ary right supposed to have existed before the 
Revolution, in any case where the then 
American provinces were specially named 
in any act of parliament; no such exercise 
of power having been attempted, I conceive, 
upon a subject of this kind. 

The laws of Virginia, therefore (so far as 
our present subject is concerned), consisted 
before the Revolution, (1) of the common 
law; (2) of the statute law. The first com- 
prehended all such parts of the common law 
as were such in England, unaltered by any 
statute law, at the time of the first settle- 
ment of this country, and applicable to its 
situation, and which had not been altered 
by any act of its own legislature afterwards. 
The second comprehended two subjects: (1) 
The statute law of England as it existed at 
the time of the first settlement of this coun- 
try, and so far as it was applicable. (2) The 
statute law of Virginia (as distinguished 
from the former), consisting of laws special- 
ly passed by the legislature of Virginia. All 
this body of law was of equal authority, 
and to be viewed in the same light, as if the 
whole had originally existed in "Virginia it- 
self, and no part of it had been adopted from 
another country, the adoption of it making 
it completely its own. 

Instead of names, therefore, which may 
serve to confound us, we may more properly 
distinguish this body of laws as the com- 
mon and statute law of Virginia generally, 
than speak of any part of it (unless mere- 
ly to show its origin) as the common and 
statute law of England; by which means we 
may view the latter as it really is, repeal- 
able in the very same manner as any special 
act of the Virginia assembly, and by no 
means standing on any independent footing, 
which appears to have .been the light in 
which it has been sometimes considered. 
In tne most arbitrary countries, even where 
the people have no share in the government, 
the sacred right of the people to choose their 
government is so far respected that the 
whole origin of power is alleged to be 
grounded, where they attempt to reason at 
all, only upon an implied consent of the 
people at large. Consequently, every gov- 
ernment, whatever be its form, exercises its 
trusts for the benefit of the people; and it is 
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to be considered as having their authority 
for every act it performs in pursuance of its 
constitutional power. In this sense every 
legitimate act of government is in effect an 
act of the people themselves; it emanating 
from their authority either expressly or im- 
pliedly given. If the people could act in 
person, no one can doubt that whatever they 
.once enacted as a rule, either of government 
or law, must remain such until altered by 
themselves. Their inability to act personally 
necessarily occasions a delegation of their 
power to others, but when delegated it is of 
the very same nature as if exercised by 
themselves in person. Therefore, every act 
of authority by their representatives must 
remain in being until altered by themselves, 
or by some future act exercised -by persons 
possessing an equal share of power. 
Whence it follows that when the people of 
this state, by their representatives, declared 
their former government dissolved, and es- 
tablished a new constitution; so far as what 
they in this respect did was inconsistent 
with what had been done by their authority 
before; a new law was introduced and the- 
old one changed; but every other part of it 
remained entire. 

By the word "law" in this sense I do not 
mean law as distinguished from the con- 
stitution, under which a particular law ha&- 
been enacted or adopted, and which is its 
most usual meaning, but I mean "the whole 
law of the state," including the constitution 
and all laws enacted, or being, under it; the 
only difference ■ being that a constitution, 
while in existence, is the fundamental law 
of the state, not alterable by its ordinary 
legislature; but all other species of laws- 
are. I know that some are of opinion that 
a resolution ex vi termini abolishes all laws,, 
and throws the people into a state of na" -re, 
but this I can never conceive to be the case 
(if it be in any country) in one where all the 
laws of every kind are derived mediately or 
immediately from the authority of the peo- 
ple themselves, who never have admitted, 
and I trust never will admit, that they hold 
any rights as mere appendages of particular 
persons in power, which can alone, as I con- 
ceive, afford any foundation for the opinion 
I am considering. If government be a mere 
trust for their benefit; if all its officers are 
their officers, and their authority of conse- 
quence but as originally sanctioned by them; 
and if they think proper to choose a new 
mode, in which new laws are to be made- 
and all laws properly enforced, what reason 
can there be for saying that merely doing 
this (which is simply the case of voluntary 
revolution) without doing or saying any- 
thing more, is in fact doing more than this? 
that is to say, not merely providing a new 
government for themselves, but actually 
abolishing all laws of every kind whatso- 
ever which subsisted under the old one. 

A constitution is one thing, particular and 
repealable laws subsisting under the con- 
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stitution are another. Consequently, the for- 
mer may be changed, and not the latter; 
and, as the authority of the people is abso- 
lutely necessary to change the one, so it is 
also (in some mode, whatever they may he) 
to change the other. The result of my obser- 
vation (if I am not mistaken in my princi- 
ples) is, that the Revolution of 1776 did not 
totally abrogate all laws subsisting before, 
but only such as became inconsistent with 
the new form of government assumed and 
the new constitution established. The com- 
mon and statute laws of Virginia, then, stood 
as follows: (1) Such parts of the common 
law as were unaltered by any English stat- 
ute at the first settlement of the country, 
applicable to the situation of the people, and 
not altered by any subsequent act of the leg- 
islature of Virginia afterwards, and were 
not inconsistent with the new constitution 
adopted. (2) Such parts of the statute law 
of England, as were in force at the first set- 
tlement of the country, applicable to the 
situation of the people, and not unaltered by 
any subsequent act of the Virginia legisla- 
ture, together with the addition of all other 
acts, then in force, which were originally 
passed by the Virginia * legislature itself; 
so far as the whole was applicable to the 
new situation of the people, under the change 
of the government and the adoption of the 
constitution. 

If these principles are right, it equally, or 
more strongly, follows that under the two 
great subsequent changes, arising from the 
Articles of Confederation, and the present 
constitution of the United States, no sub- 
sisting law was altered, but where it was 
plainly inconsistent with the powers, in the 
particular cases, transferred to the govern- 
ment of the United States. In order to il- 
lustrate this point, let us consider, in par- 
ticular, the nature of the change operated 
by the present constitution of the United 
States. By that constitution, all legislative 
subjects were divided into two branches; 
one surrendered to the government of the 
United States, one retained to the state. In 
some instances the authority of both was a 
concurrent power (as in the instance of tax- 
ation, with a few exceptions); in other in- 
stances the power of the general government 
I consider as exclusive, as in the authority 
given "to establish uniform laws on the 
subject of bankruptcies, throughout the Unit- 
ed States." The laws of the states, in re- 
gard to that share of legislative power re- 
tained to themselves, after the adoption of 
the constitution, remained unaltered, and 
were only alterable by the legislatures of 
the states themselves. Of this kind, for in- 
stance, is the law of Virginia relative to a 
descent of lands. The legislature of the 
United States have no power to alter the 
rules of descent of lands, nor can the'y be 
affected in any manner by the government 
of the United States, unless by treaty, in 
some singular instances where it may be 



fairly presumed certain regulations concern- 
ing them come within the legitimate objects 
of a treaty. Abstracted from this exception, 
if any person, having a right to sue for the 
recovery of lands in court, bring such a suit, 
he can only entitle himself to recover under 
the laws of Virginia as they existed at the 
time when the suit was brought. 

In regard to the share of legislative power 
exclusively surrendered to the United States 
{which is the only part of it which concerns 
our present subject), the effect of this I take 
to have been (unless there was a manifest 
inconsistency in their continuing in being) 
that the subsisting laws as to such subjects 
did not ipso facto cease; but that they would 
remain as they then stood, until congress ex- 
ercised its legislative authority. Of this kind, 
perhaps, is the power as to bankrupt laws, 
which I before noticed. The moment that 
power is exercised all state bankrupt laws 
cease; but until it is exercised it is at least 
questionable whether they do not remain in 
being; though I presume no separate legisla- 
ture of the United States had a right to pass 
a new law upon the subject. The law con- 
cerning bail is perhaps of this nature. It is 
in no manner inconsistent, that I can perceive, 
with the change of government; and therefore 
I should have been strongly inclined to think 
that congress made no express reference to 
the laws of the different states as rules of 
decision, that until they made a law concern- 
ing such subject the state law in relation to 
it would have been in force. But I have no 
doubt that under the express reference, by 
the act of congress, to the laws of the sev- 
eral states, as rules for our decision, forti- 
fied by the considerations I have stated, the 
law, of Virginia, whatever it may be, con- 
cerning the requisition of bail in actions of 
debt by the public upon penal statutes, is 
that by which we are bound to decide on the 
present occasion. 

The question then is, what is the law of 
Virginia upon that subject? The act of as- 
sembly produced, being the latest law on the 
subject of bail by which we can be governed, 
must be the guide in this instance, if this 
particular case is comprehended within its 
provisions. 

If it be not, then we must consider what is 
the law of Virginia regulating cases of this 
description; whether it be a part of the com- 
mon law, unaltered by any statutes, or a stat- 
ute law relative to this subject, originally 
passed in England, but by adoption forming a 
part of the statute law of the commonwealth, 
or some particular act on the subject, passed 
in Virginia itself, if any. 

The first inquiry is, whether a case like the 
present is within the act of assembly contend- 
ed for at the bar, as the only rule of deci- 
sion. Two objections are to be considered: 
One insisted upon by counsel for the Unit- 
ed States, that the Virginia act containing ex- 
ceptions not applicable to the situation of the 
United States, the whole law is not applica- 
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ble; and, therefore, is not within the mean- 
ing of the act of congress. The other is an 
objection suggested by the court, whether 
this # act extends to suits by the common- 
wealth, or only to suits at the instance of pri- 
vate persons. 

As to the first,I do not think it a sufficient 
objection, because it in no respect changes the 
principle of the application. If there be no 
case existing, or which can exist, under the 
government of the United States of the na- 
'ture of those constituting exceptions as to 
the law in question, the exceptions stand, 
as to them, as if no such exceptions existed. 
If there be a possibility of any case, under the 
government of the United States, of the na- 
ture of the excepted cases, the law as to 
the exceptions will then prevail as to such 
cases under the government of the United 
States as it does in the general, in cases not 
within the exception; and, therefore, in every 
instance, either the general law as to bail, or 
the special law as to the exceptions, will have 
the effect intended by either. As to the ob- ' 
jection taken by the court, and which came 
from myself, I am convinced on reflection it 
is of no weight. It is a general rule in Eng- 
land, from whence our principles of law are 
generally derived, that the king, who is the 
sole representative of the public there in all 
suits at law, is not bound by any act of parlia- 
ment, immediately affecting his rights, un- 
less particularly named. This, in some in- 
stances, may be grounded on mere preroga- 
tive, without any good reason, so far as it 
respects the public. But in many instances 
that privilege exists for the benefit of the pub- 
lic, and to prevent their sustaining an injury. 

This may be exemplified as to the old doc- 
trine 'Nullum tempus occurrit regi." So that 
a general statute of limitations affecting lands 
was held not to extend to the king; because 
the law presumed, from the variety of his 
public functions, that he could not have such 
opportunities of knowing of encroachments 
upon his landed property, formerly of great 
extent, as an individual could of encroach- 
ments upon his; and, of course, could not 
naturally be expected to be as vigilant in 
bringing suits to redress himself. This was 
a case wherein the public evidently had an 
interest as well as the king personally. A 
few years afterwards a limitation was put 
upon this prerogative, which had been abused. 
To a certain degree I presume that this privi- 
lege belongs to this commonwealth, as the 
public officers, in the immense territory com- 
prised within this commonwealth, cannot be 
expected to have early or exact information 
of encroachments upon public rights. Other 
instances might be shown in which the pos- 
session of such a privilege by the public may 
be deemed proper. But, upon examining au- 
thorities, I find that though the rule I stated 
as in England be a general one, it admits of 
many exceptions; and, indeed, the privilege 
seems to be confined to cases where the 
king might otherwise be deprived of some 



personal or legal right, and not to provisions 
of general law arising from principles of pol- 
icy alone. 

Upon the present occasion congress, by cre- 
ating the penalty and notsuperadding any new 
provision, by leaving it to be recovered at the 
option of the officer (which it expressly does 
by general words having that operation in an- 
other place) by action of debt, leaves it to 
the usual fate of actions of debt for penalties 
whatever may be the consequences that at- 
tend them. The words of the law being gen- 
eral, and there being no reason for excepting 
the case of the public on account of any 
peculiar privilege to which this subject has 
no relation, I conceive the act of assembly 
in question is that by which, under the gen- 
eral reference by congress, we are to be gov- 
erned on the present occasion. This opinion 
is further strengthened by what was men- 
tioned at the bar, that in common actions of 
debt by the commonwealth this act has been 
uniformly considered as the guide in the state 
courts. If the commonwealth is bound by 
the general words of the act in that case, no 
reason can be given, that I can suggest, why 
the commonwealth is not equally bound by 
the provisions of the act in every other case 
coming within its provisions. Even under the 
English law as now in practice (however in- 
troduced), though special bail is required in 
actions of debt for money upon a common 
contract, yet in actions of debt upon penal 
statutes it is not; and the reason assigned 
shows that whatever construction is given in 
favor of a defendant in the former case ap- 
plies a fortiori to the latter. In 1 Bac. Abr. 
210, it is said: "On a penal statute the de- 
fendant is not held to bail, because the pen- 
alty on a statute is in the nature of a fine or 
amercement, set on the party for an offence 
committed; and, therefore, no person ought 
to suffer any inconvenience by reason of such 
law till he is convicted of the offence." For 
which he cites Yel. 53; Brownl. & G. 293.' 

The act of assembly being thus established 
to be a rule of decision in the present case, 
for the reasons I have given, the next in- 
quiry is, what is its operation? Upon this 
there can be no doubt A capias is to be 
taken out, served on the party, and returned 
executed, but no bail to be required. I admit 
that if this act was only directory to the 
court, or to the clerk, but not to the sheriff, 
he would be bound to obey the writ he re- 
ceived, accompanied with the directions given, 
if any, and could not be said to act illegally 
in requiring bail, when under no injunction 
to the contrary. But the indorsement re- 
quired by the act is an indorsement of the 
true species of action, in order that the sheriff 
may himself see whether bail was or was 
not requirable by the act. An indorsement 
as to the requisition of bail or not, even by 
the -court itself, unless in cases where they 
may have a discretion, would not justify him 
in requiring bail where the act did not au- 
thorize it, because it would be altogether ex- 
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trajudieial. The indorsement in this instance, 
therefore (as was properly observed at the 
bar,) is only an indorsement of a highly re- 
spectable official character, -whose opinions 
justly deserve very great deference, but are 
not conclusive. The greatest lawyers, even 
the greatest judges, are liable sometimes to 
mistakes in opinion. Lord Mansfield has, at 
least on twenty occasions, changed an opin- 
ion positively given. Lord Hardwicke has in 
some instances. . So have many other illus- 
trious characters. The greatest abilities are 
indeed generally accompanied with the great- 
est candor, and a desire, uninfluenced by any 
former conviction or prepossession, to do 
right under any circumstances whatever. 
The present instance was a case attended 
with many novel and difficult circumstances. 
They have served to embarrass the consider- 
ation of the court itself, anxious in a new case 
to proceed upon principles well examined 
and reflected upon. 

The consequences of our decision cannot al- 
together be overlooked, because the nature of 
these subjects, upon which penalties may be 
enacted by the legislature of the United 
States, may reasonably require a different 
law from what prevails in eases under the 
law itself. The latter may indeed operate 
upon foreigners, but in most cases it will oper- 
ate, on citizens and residents of the country, 
and whose escape from prosecution may, 
therefore, be less apprehended. The penal- 
ties of the United States must from their 
nature as frequently, if not more so, operate 
upon foreigners as well as citizens, upon men 
who having no residence in the country, and 
having committed an offence, may avoid the 
penalty annexed to it by speedily quitting 
the country. These are consequences which 
may probably make a new law necessary. 
They are such as might well make the attor- 
ney for the United States cautious how he 
advised against requiring bail, unless he had 
fhe sanction of the court for such immunity. 
But they are consequences which cannot alter 
the construction of the law, where the law 
is clear, as I think it is upon all the consid- 
erations I have stated, though not perhaps 
obvious, upon a slight reflection. It may be 
lamented, in this case, that a man guilty of 
a most daring violation of the peace of the 
country, and an inhuman assault upon an in- 
nocent and meritorious officer, should escape 
punishment proportioned to his offence. But 
no passion must mingle in the administra- 
tion of justice. The law alone ought ever 
to be, and I trust ever will be, the guide of 
our decision. 

Upon the present occasion, we cannot give 
judgment against the defendant without say- 
ing that the marshal had a right to require 
special bail from him upon both of the pre- 
cepts which were issued. But we are of 
opinion, for the reasons I have given, that he 
had no right to require special bail upon one 
of them. The consequence of which is, that 
there must be judgment for the defendant. 
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Circuit Court, D. Massachusetts. Oct. Term, 
1830. 

Insolvency— Government Priority— Assignment 
— Equity — Reform of Instruments. 

1. To entitle the United States to a priority 
of payment, under the 65th section of the col- 
lection act of 1799, c. 128 [1 Story's Laws, 
630 (1 Stat 676, c. 22)], out of the funds in. 
the hands of assignees, there must be a gen- 
eral assignment by the debtor of all his prop- 
erty. A partial assignment of a portion, how- 
ever large, without fraud, is not sufficient. 

2. In what cases a court of equity will reform, 
a written instrument, upon the ground of mis- 
take. The mistake must be made out by the 
clearest and most unequivocal evidence. 

[Cited in Babcock v. Smith, 22 Pick. 69; 
Shepard v. Shepard, 36 Mich. 179; South- 
ard v. Curley, 134 N. Y. 152, 31 N. E. 
331.] 

3. Semble, that the court would not reform 
it to the prejudice of bona fide purchasers with- 
out notice. 

This was a bill in equity, brought by the 
United States against the defendants [Wash- 
ington Munroe and Elijah Loring] as as- 
signees of Samuel Langton, to enforce their 
right of priority of payment of debts out of 
the effects of Langton, assigned to the de- 
fendants for the payment of his creditors. 
The cause was brought to a hearing upon the 
bill, answers and evidence. 

Mr. Dunlap, Dist. Atty. 

The celebrated rule of reasoning, laid down 
by Lord Bacon in his Beading upon the Stat- 
ute of Uses, may well be adopted in this case. 
He says, "The nature of an use is best dis- 
cerned by considering what it is not, and then 
what it is; for it is the nature of all human 
science and knowledge to proceed most safe- 
ly, by negatives and exclusives, to what is 
affirmative and inclusive." So here it would 
be better ascertained what cases were includ- 
ed within the statutes giving a priority to the 
United States, by first considering what cases 
were excluded from these statutes. The cases 
decided against the priority of the United 
States, are, where mortgages and pledges of 
certain specified, property, partial conveyances 
in the course of business, as contradistinguish- 
ed from general assignments, have been up- 
held against the United States. In the case 
of U. S. v. Hoe, 3 Cranch [7 U. S.] 91, a mort- 
gage of part of the debtor's property was up- 
held, and the court there say, that "there 
must be such a general divestment of prop- 
erty as would be equivalent to insolvency in 
its technical sense," to entitle the United 
States to a priority. In Bartlett v. Prince, 5 
Cranch [9 U. S.] 431, the court consider the 
words "insolvency" and "bankruptcy" as 
"synonymous," and in Conard v. Atlantic Ins. 
Co., 1 Pet [26 U. S.] 439, the court say, "In- 
solvency, in the sense of the statute, relates 

i [Reported by William P. Mason, Esq.] 



[27 Fed. Cas. page 33] 

to such a general divestment of property, as 
would, in fact, be equivalent to insolvency, in 
its technical sense." In XJ. S. v. Clark [Case 
No. 14,807], the court say, that the omission 
in an assignment of a part "to evade the stat- 
ute," is not the only illustration, and that the 
assignment must be "the assignment of all, as 
contradistinguished from a partial assign- 
ment" In 1 Cooke, Bankr. Law, 102, the dis- 
tinction is taken between partial assign- 
ments which are in the course of fair trade, 
and those which are considered general and 
technically total, though there may be omis- 
sions of some small portions of a debtor's 
property. In the latter case, the exceptions 
or reservations do not prevent the assign- 
ment from being considered general. From 
these authorities it is inferred and contend- 
ed, that where, instead of a legal insolven- 
cy, a party makes a voluntary bankruptcy, 
and delivers over and assigns the bulk of 
his property to assignees, to secure the pay- 
ment of his debts, the assignment is a gen- 
eral, as contradistinguished from a partial 
one, although there may have been some res- 
ervations by the debtor, either with a fraud- 
ulent design against the United States, or 
creditors, or from accident. In most cases 
of assignments, there is a reservation of 
"household furniture, or a small allowance to 
the insolvent debtor; and if such reserva- 
tions, as one of a library of books, or a lit- 
tle family plate, and things of that sort, cau 
prevent such assignments from being con- 
sidered general, the priority of the United 
States in those states where there are no 
bankrupt laws, is in fact destroyed. 

Mr. Fletcher, for defendants, 6 contra. 

STORY, Circuit Justice. The present bill 
seeks payment of certain judgment debts 
due to the United States upon custom-house 
bonds, out of the effects of Samuel Langton, 
assigned to the defendants, Munroe and Lor- 
ing. The collection act of 1799, c. 128, § 
65 [1 Story's Laws, 630 (1 Stat 676, c. 22)], 
gives a priority of payment to the United 
States in certain eases of insolvency, and 
among others, in cases "in which a debtor, 
not having sufficient property to pay all his 
or her debts, shall have made a voluntary as- 
signment thereof for the benefit of his or hei 
creditors " The bill asserts two grounds, up- 
on which the United States may maintain 
their claim: (1) That there was in this ease, 
a general assignment by Langton of all his 
property; (2) that it was the intention of all 
the parties to the assignment, that the clause 
in the assignment, providing for a priority of 
payment upon custom-house bonds due to the 
United States, should apply to all the bonds 
of Langton then owing to the custom-house, 
and not, as the terms of the assignment pur- 
port, to those bonds only, upon which Munroe 
was surety. 

In cases, where the United States seek to 
enforce such a priority upon the ground of a 
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general assignment, it is necessary, that the 
bill should expressly aver, that the assign- 
ment does cover and convey all the property 
of the debtor. If the assignment be general 
in its words, so as to include all his property, 
the allegation may be in general terms re- 
ferring to the assignment. But where, as in 
the present case, the assignment purports 
upon its face to convey specific property only, 
and not to be universal in its operation, it is 
necessary, that there should be a direct aver- 
ment in the bill, that the assignment did in 
fact, though not in form, include all the debt- 
or's property, so as to operate virtually as a 
general assignment. If any portion be omit- 
ted fraudulently to evade the statute, or unin- 
tentionally and by mistake, when the object 
was a general assignment, in each of these 
eases the bill should include an averment to 
meet the case, and obviate the difficulty. So 
in relation to the case of an asserted mistake 
in the language of the instrument, differing 
from the intention of the parties, if the bill 
seeks to correct that mistake, and reform the 
instrument, and obtain the consequent relief, 
it is not sufficient to allege generally, that the 
intention was different; but there must be an 
express averment, that the instrument, as ex- 
isting, differs from the intention of the par- 
ties, stating the particulars; and the bill must 
conclude with a prayer for the correction of 
the mistake, and a decree according to the 
reformed instrument. It might be questioned, 
whether upon a critical examination the aver- 
ments are so perfectly explicit in this bill, as 
to preclude all doubt However, I throw out 
these observations rather for consideration in 
other cases, as the parties have taken no ob- 
jection, and the cause has been argued upon 
the merits. 

There is another question as to parties, 
whether all the proper parties are now before 
the court Langton is no party to the bill, 
though he has, in writing, expressed a willing- 
ness to be made one, and to submit to any de- 
cree made by the court. But he is certainly 
the primary debtor, and might, if he pleased, 
contest the debts due to the United States, or 
prove a satisfact ; on of them. He is certainly, 
therefore, a proper party for the protection of 
his own interests, as well as those of the as- 
signees. 

But the answer of Munroe discloses another 
important fact; and that is, that since the 
assignment was made, he has himself become 
insolvent and has assigned to certain persons 
all his property, including all that passed for 
his benefit under the assignment of Langton; 
and his (Munroe's) assignees are not parties to 
the bill. Now, in point of fact, it appears, 
that Munroe was the principal creditor of 
Langton; that he was also indorser and sure- 
ty for a large amount; and the assignment 
of Langton provides for the entire payment of 
all debts due to, and liabilities of Munroe, be- 
fore the satisfaction of any other debts. The 
answers also establish that the proceeds of 
the property under the assignment fall far 
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short of indemnifying Munroe for these debts 
and liabilities. The other assignee, Loring, is 
but nominally interested. If, therefore, the 
object of the present bill be (as it in fact is) 
to reach the effects of Langton in the hands 
of the assignees of Munroe, they ought to be 
made parties to the bill. If the object were 
only to charge Munroe and Loring personally 
(the latter does not appear to have any part 
of the property in his hands), and to get a 
decree against them for the amount, it might 
be otherwise. But as to Munroe, a personal 
decree would be useless, for he is already in- 
solvent. 

The questions, however, which the parties 
before the court are most anxious to dispose 
of, if decided in favour of the defendants, 
will render the further consideration of the 
question of parties unnecessary. How far, 
then, are the grounds of the bill maintained, 
in point of fact and evidence? In the first 
place, was this the case of a general assign- 
1 ment? The doctrine of tne supreme court 
of the United States, is, that no assignment 
is within the statute unless it is general, 
and includes all the debtor's property. It 
must be such an assignment, as amounts to 
a total devestment of all his interest and es- 
tate. If it be a partial assignment only, it 
is wholly immaterial, how much or how little 
it includes; whether nine-tenths or ninety- 
nine hundredths; so always that the omis- 
sion be not by fraud or mistake. Now, the 
answer of the defendant Munroe utterly 
denies, that in point of fact the assignment 
did include all the debtor's property, or was 
intended to include all. The assignment 
does not, in form, purport to convey all; but 
only specific and enumerated portions of 
property. The whole evidence, including that 
of Langton himself (who is a witness for the 
government), admits, that a small portion 
was not included. The amount is not great, 
being about $1000, and constituting not more 
than one twentieth of the debtor's property. 
The omission of this property is proved by 
all the testimony to have been by design, 
and not by accident. It was reserved to 
pay particular creditors, and not fraudulent- 
ly to evade the statute. How, then, can the 
court give effect to this as a general assign- 
ment, when it conveyed a part only of the 
debtor's property? When the reservation 
was in good faith, and not by mistake ? 

In the next place, as to the asserted mis- 
take in the draft of the assignment. The 
language of the instrument is perfectly un- 
equivocal. In terms, it gives priority of pay- 
ment to custom-house bonds, on which Mun- 
roe is surety, estimating them at $8,400. It 
is true, that the bonds on which Munroe is 
surety, fall short of that amount; and the 
bill avers, that all the bonds owing Langton, 
fall short of it. The sum, therefore, was 
adopted as a conjectural amount, and no 
light arises from that circumstance. The an- 
swer of Munroe explicitly denies, that any i 
other bonds than those, on which he was a | 



surety, were intended by the clause, the prin- 
cipal object of the instrument being to give 
him a universal priority or preference in pay- 
ment of his debts and liabilities. How is 
this answer met? By general testimony 
from one witness, that he understood all 
bonds were to be included; and by the testi- 
mony of Langton, to the same effect But 
Langton, if a competent witness, is not now 
without some bias; for it is now manifestly 
his interest to escape from being arrested in 
execution upon the outstanding judgments 
of the United States; and if taken in execu- 
tion, he cannot be released except by some 
act of the government, or its authorized offi- 
cers. In cases of asserted mistake in writ- 
ten instruments, it is not denied, that a court 
of equity has authority to reform the instru- 
ment. But such a court is very slow in ex- 
erting such an authority; and it requires the 
strongest and clearest evidence to establish 
the mistake. It is not sufficient, that there 
may be some reason to presume a mistake. 
The evidence must be clear, unequivocal and 
decisive; not evidence which hangs equal, or 
nearly in equilibrio. Now, in the present 
case, the scrivener who drew the instrument, 
has not been examined; and if examined, he 
could have stated his instructions. And if_ 
the draft conformed to the actual instruc-' 
tions given by both parties, and especially 
by the debtor, any antecedent loose conver- 
sations would not be entitled to much weight. 
They would be deemed merged in the more 
deliberate results of the written instrument. 
Besides, here the question is not merely a 
question of the correction of a mistake be- 
tween the original parties. Munroe's as- 
signees and creditors are essentially inter- 
ested. They may have released their debts 
upon the faith of the validity of the assign- 
ment of Langton, in the original shape. Un- 
less they had some notice of the mistake, it 
would be very difficult, even if they were 
parties before the court, to reform the assign- 
ment to their prejudice. As the case is pre- 
sented before the court, my judgment is, that 
the bill ought to be dismissed. But there 
was reasonable cause for filing the bill, and 
T shall so certify. Decree accordingly. 



Case No. 15,836. 

UNITED STATES v. MURDOCH et al. 

[2 Cranch, C. C. 486.] i 

Circuit Court, District of Columbia. May 
Term, 1824. 

Customs Duties — Lien on Goods after Bond 
Taken — Consignee. 

1. The United States have no specific lien 
on imported goods, for the duties, after having 
taken bond and security therefor, and delivered 
the goods to the consignee. 

2. The consignee is to be considered, under 
the sixty-second section of tie collection act 
of 1799 [1 Stat. 673], as the owner. The con- 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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signor never was debtor to the United States 
for the duties. 



Bill in equity by the United States, against 
Murdoch, Youille, Wardrope, & Co. of Ma- 
deira, and James H. Hooe, administrator of 
William Hodgson, deceased. It. charges that 
M Y., W., & Co. shipped certain casks of 
wine to Hodgson in his lifetime, either on 
consignment, or as a sale to him. That Hodg- 
son gave bond and security for the duties, up- 
on which judgment was recovered by the 
United States against Hodgson in his life- 
time, and remained in full force until his 
death. That the defendant J. H. Hooe took 
letters of administration on his estate (no ex- 
ecution having been levied upon his property 
to secure the debt), and obtained possession 
of his personal estate, and effects, among 
which is the very wine upon which the duties 
accrued; and that whether the wine belongs 
to M., Y., W., & Co. or to W. Hodgson's es- 
tate, the United States consider it liable for 
the duties, and that it may be subjected to the 
payment of the judgment against Hodgson, 
&c. The defendants, M., Y., W„ & Co. an- 
swered, that William Hodgson was only their 
agent, and had no interest but in his commis- 
sions upon the sales of the defendants' wines. 
That in the year 1818, they shipped to him a 
cargo of wine by the brig Hebe, part under 
special orders procured by Mr. Hodgson, and 
part "for sale generally for account of these 
defendants. That Mr. Hodgson secured the 
duties to the satisfaction of the United States, 
on that part of the cargo which was shipped 
upon their account, and which was thereupon 
delivered to him; and that the duties upon 
the residue of the cargo were secured by the 
persons upon whose orders it was shipped, and 
it was delivered to them. That Mr. Hodgson 
had charged these defendants with $518, be- 
-ing the amount of the duties which he had 
secured upon that part of the cargo con- 
signed to him by these defendants for sale. 
That after allowing him credit therefor, he 
died indebted to these defendants in the sum 
of $1,679.45, which yet remains unpaid. They 
deny that the United States have any lien 
upon the wine for the duties after they have 
been secured, and the wine delivered. The an- 
swer of Mr. Hooe admits that sundry casks 
of wine came to his possession as adminis- 
trator of Mr. Hodgson, upon which the duties 
had been secured by him in his lifetime but 
not paid; but that when the duties were se- 
cured to the satisfaction of the collector, the 
wine was delivered to the consignees. 

Mr. Taylor, for defendants, contended that 
the lien of the United States upon the wine 
ceased with their possession, and cited the 
opinion of Mr. Justice Story in the case of 
U. S. v. Lyman [Case No. 15,647]. He also 
contended, that for all the purposes of paying 
or securing the duties, the importer or con- 
signee was, under the sixty-second section 



(Case No. 15,836) U. S. v. MURDOCH 

of the collection law of 1799 (1 Stat. 673) 
to be considered as the sole owner of the 
goods imported, and alone responsible for 
the duties. The words of that clause of 
the section are as follows: "And to prevent 
frauds arising from collusive transfers, it is 
hereby declared, that all goods, wares, or mer- 
chandise imported into the United States shall, 
for the purposes of this act, be deemed and 
held to be the property of the persons to whom 
the said goods, wares, or merchandise may be 
consigned, any sale, transfer, or assignment, 
prior to the entry and payment or securing the 
payment of the duties on the said goods, 
wares, and merchandise, and the payment of 
all bonds then due and unsatisfied by the said 
consignee, to the contrary notwithstanding." 
Mr Swann, contra, contended that the owner 
of the wine was debtor to the United States 
for the duties, and that this proceeding was 
in the nature of a chancery attachment of 
their effects in the hands of their agent, or 
his personal representative, the defendant, 
Mr. Hooe, as garnishee; Mr. Hodgson was 
the factor and agent of the defendants, Mur- 
doch, Youille, Wardrope, & Co.; and their ef- 
fects in his hands were liable to attachment 
for their debt Although the consignee, for 
the purpose of giving bond and security for 
the duties, may be considered as the debtor 
of the United States, yet he is not the only 
debtor. He was only their agent, and al- 
though he may be bound himself, yet he 
bound his principal also, who must see tbat 
his agent discharges his bond. 

Upon a reference, by consent, to a master 
commissioner, a balance of 81,679.45 was 
found due from Hodgson, at the time of his 
death, to the defendants, Murdoch, and oth- 
ers, and the cause having been set for hear- 
ing upon the bill, answers, and report of the 
master commissioner, 

THE COURT (THRUSTON, Circuit Judge, 
absent) was of opinion, that by taking the 
bond and security for the duties, and the 
delivery of the. wine to the consignees, as 
mentioned in the bill and answers, the Unit- 
ed States have relinquished their specific lien 
on the wine; and that, under the sixty-sec- 
ond seetion of the collection law of 1799, 
the consignee is to be considered, for the 
purposes of that act, as the owner of the 
wine; and that the consignors are not, and 
never were, debtors of the United States for 
the duties thereon; and if they were to be 
considered as the original debtors of the 
United States for those duties, yet, that 
that debt was extinguished by the taking of 
the bond and security, and prosecuting the 
same to judgment, and delivery of the wine; 
there being no evidence of any fraud in the 
case. It is therefore decreed and ordered, 
that the complainants' bill be dismissed. 



The complainants prayed an appeal, but never 
prosecuted it. 



U. S. v. MURPHY (Case No. 15,838) 
Case No. 15,837. 

UNITED STATES t. MURPHY et al. 

[1 Cal. Law J. 217.] 

District Court, N. D. California. Jan. 10, 
1863. 

Mexican Land Grants— Final Decree— Rehear- 
ing— "Pending Case"— Practice. 

Where a decree has been rendered, and a 
motion for a rehearing made thereon, until that 
motion for rehearing is finally disposed of, 
1$$ £%*&% l^ 1 "Pending;" and the act of 
lSbU L12 btat 3o], whose provisions apply to all 
pending cases," takes effect as to such case, 
though the decree was rendered previous to 
the passage of the law. 

[This was a claim by Daniel Murphy and 
others for San Francisco de Las Llagas, six 
square leagues in Santa Clara county, grant- 
ed February 3, 1834, by Jose Figueroa to 
Carlos Castro. Claim filed February 9, 1852. 
Confirmed by the commission August 22, 
1854, and by the district court October 22, 
1855 {case unreported), containing 22,979.66 
acres.] 



HOFFMAN, District Judge. The official 
survey in this case was originally ordered 
into court for examination prior to the pas- 
sage of the act of I860. The cause was 
heard and a decree made, setting the survey 
aside and adopting a previous survey, made 
by A. W. Thompson, United States deputy 
surveyor. A motion was subsequently made 
for a rehearing, but it remained unargued 
and undisposed of up to the date of the pas- 
sage of the act of 1860. As by that law, all 
pending cases were subjected to its provi- 
sions, it was considered by the court that 
the operation of the decree, as a final judg- 
ment, was in effect suspended by the motion 
for a rehearing, and that the case was 
"pending," within the meaning and intent of 
the law. Proceedings, as required by the 
act of 1860, were accordingly had. Adver- 
tisements were published, and time afford- 
ed to the claimants and to the parties inter- 
vening to produce testimony. 

No evidence whatever, in addition to that 
before the court at the time of making the 
decree adopting the Thompson survey, has 
been produced on the part of those who ob- 
ject to that survey. The claimants, howev- 
er, have offered testimony corroboratory of 
that on which the decree was made. The 
final decree of confirmation entered in this 
court declares the land confirmed to be" the 
tract embraced within the limits of a judi- 
cial possession given to the grantee, and ap- 
proved and confirmed, after some contest, 
by the Mexican authorities. No limitation 
of quantity is mentioned in the decree, and 
in the engrossed copy in the decree book, a 
clause stating the quantity to be two leagues 
—a little more or less— has been erased by 
order of the circuit judge, by whom the de- 
cree was rendered. 

The only question, therefore, is as to the 
limits of the judicial possession. The meas- 
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urements, as specified in the record of pos- 
session, are evidently erroneous, and afford 
no means of ascertaining the limits of the 
tract; but the monuments set up at the cor- 
ners and the delineation of the tract where- 
of possession was given, which was marked 
on the original disefio by the judicial offi- 
cers, enable us to ascertain, with reason- 
able certainty, the limits of the tract meas- 
ured off to the claimant. The record states 
that, at the end of each line, a flag was 
placed and a boundary-mark established. 
These marks are now pointed out and iden- 
tified by the two surviving witnesses who 
assisted at the proceeding. They consist of 
ancient marks on trees. No testimony in 
opposition to their statements is offered, nor 
is any attempt made to show by examining 
the annulations of the wood that the marks 
were not made at the time the judicial pos- 
session was given. The lines thus estab- 
lished correspond with tolerable exactness 
to the rude delineation made on the disefio 
by the judicial officer. They have been fol- 
lowed in the survey by Mr. Thompson, and 
I see no reason to doubt that they are those 
established by the officer giving possession 
They are, therefore, the boundaries of the 
land to which by the final decree the title of 
the claimant was confirmed. It appears 
however, that a part of the land is included 
m the Solis rancho, which has been sur- 
veyed and patented. This portion the claim- 
ants in this case have agreed to relinquish, 
and have consented that the Thompson sur- 
vey be modified so as to follow the line of 
the Solis rancho, so far as the two ranchos 
are eo-terminous. A decree to that effect will 
be entered. 



Case No. 15,838. 

UNITED STATES v. MURPHY. 

[4 Cranch, C. C. 681.] i 

Circuit Court, District of Columbia. March 
Term, 1836. 

Husband and Wife— "Wife's Personalty— Lab- 
cent — Indictment. 
The goods of the wife, are the goods of the 
husband, and must be so averred to be, in an 
indictment for larceny, although the wife kept 
a milliner's shop in Washington and the hus- 
band a tinman's shop in Alexandria, but the 
wife s shop was not for her separate use. 

Indictment [against Patrick Murphy] for 
stealing the goods of Ann Hill. It appeared 
in evidence that Ann Hill was a feme covert; 
that her husband kept a tinman's shop in 
Alexandria, and his wife a milliner's shop in 
Washington, but not for her separate use. 
They lived together, that is, he came to Wash- 
ington three or four times a week. 

THE COURT (MORSELL, Circuit Judge, 
absent, and THRUSTON, Circuit Judge, 
doubting) told the jury that in law the goods' 
stolen were the goods of the husband, and 

i [Reported by Hon. William Cranch, Chief 
.Judge.] 
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ought to have been so stated in the indictment. 
Verdict not guilty. The prisoner was re- 
manded. 



Case No. 15,839. 

UNITED STATES v. MURPHY. 

[Hoff. Land Cas. 77,] i 

District Court, N. D. California. Dec. Term, 
1855. 

Mexican Land Grant. 
No objection urged to the confirmation of this 
claim. 

Claim for three leagues of land in Santa 
Clara county, confirmed by the board, and 
appealed by the United States. 

[This was a claim by Bernard Murphy for 
Las Uvas, granted June 14, 1842, by Juan B. 
Alvarado -to Lorenzo Pineda; claim filed Jan- 
uary 22, 1852; confirmed by the board Sep- 
tember 19, 1854,— containing 11,079.93 acres.] 

S. W. Inge, U. S. Atty. 

Thornton & Williams, for appellee. 

HOFFMAN, District Judge. This case has 
been submitted without argument on the part 
of the appellants; nor has any reason for re- 
versing the decree of the board been suggest- 
ed to us. On looking over the record, it ap- 
pears that the genuineness of the original 
grant was fully established, and indeed does 
not seem to be controverted now. The evi- 
dence discloses a substantial compliance with 
the conditions of the grant, and the boundaries 
of the land are distinctly indicated by natural 
objects. The land thus bounded has been 
found, on a survey, to contain less than the 
quantity called for in the grant. We are una- 
ble to discover any reason for refusing to con- 
firm the decree of the commissioners. A de- 
cree to that effect must therefore be entered. 



Case No. 15,840. 

UNITED STATES v. MURPHY. 

[Hoff. Land Cas. 81.] i 

District Court, N. D. California. Dec. Term, 
1855. 

Mexican Land Grant— Residence. 

The validity of this claim fully established. 

Claim for one league of land in Santa 
Clara county, confirmed by the board, and 
appealed by the United States. 

[This was a claim by Bernard Murphy for 
the rancho La Polka, granted January 19, 
1833, by JosS Figueroa to Ysabel Ortega; 
claim filed February 17, 1852; confirmed by 
the commission August 15, 1854, — containing 
4,166.78 acres.] 

i [Reported by Nunia Hubert, Esq., and here 
reprinted by permission.] 



(Case No.. 16,841) U. S. v. MCJRPEY 

S. W. Inge, U. S. Atty. 

Thornton & Williams, for appellee. 

HOFFMAN, District Judge. It is unnec- 
essary in this case to recapitulate the facts, 
which are fully stated in the opinion of the 
board of commissioners. The genuineness 
of the grant, and the residence of the grantee 
and his children on the land for more than 
twenty years, are fully established. The 
only difficulty in the case is obviated by the 
form of decree entered by the board, and 
which it is now prayed may be affirmed by 
this court. No objections having been rais- 
ed on the part of the appellants, and none 
having been discovered by us, a decree as 
prayed for must be entered. 



Case Wo. 15,841. 

UNITED STATES v. MURPHY. 

[Hoff. Land Cas. 154.] i 

District Court, N. D. California. June Term, 
1856.2 

Mexican Land Grant— Sutter General Title. 

The validity of claims under the Sutter gen- 
eral title affirmed in Hensley's Case [unreport- 
ed]. 

Claim for four leagues of land in Sacramen- 
to county, confirmed by the board, and ap- 
pealed by the United States. 

[This was a claim by James Murphy for 
the rancho Casadores, granted December 22, 
1844, by Manuel Micheltorena to Ernest Ru- 
fus. Claim filed August 14, 1852. Confirmed 
by the commission July 17, 1855.] 

William Blanding, U. S. Atty. 
Thornton & Williams, for appellee. 

BY THE COURT. The claim of the appel- 
lee in this case is founded on the general title 
issued by Micheltorena in 1844, the validity 
of which has piready been affirmed by this 
court in the case of U. S. v. Hensley [unre- 
ported]. The testimony of Gen. Sutter shows 
the original grantee, Ernest Rufus, to have 
been one of those in whose favor the general 
title issued. It also appears that the condi- 
tions of occupation and cultivation were fully 
complied with, and the diseno which accom- 
panies the petition indicates the tract grant- 
ed with clearness and precision. The claim 
was confirmed by the board, and the case has 
been submitted without argument or objection 
on the part of the United States. The deci- 
sion of the board must therefore be affirmed, 
and a decree of confirmation entered. 

[The case taken by the United States, on an 
appeal, to the supreme court, where the decree 
of this court was reversed, and the cause re- 
manded, directing this court to dismiss the peti- 
tion. 23 How. (64 U. S.) 476.] 

i [Reported by Nnma Hubert, Esq., and here 
reprinted by permission.] 
2 [Reversed in 23 How. (64 U. S.) 476.] 
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Case No. 15,842. 

UNITED STATES v. MURRAY, 

[1 Cranch, 0. O. 141.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1803. 

Larceny — Bank Notes. 

Quaere, whether stealing a bank-note is lar- 
ceny within the act of congress of the 30th 
of April, 1790, § 16 [1 Stat. 116]. 

[Cited in U. S. v. Canoe, Case No. 14,718.] 

Indictment [against Francis Murray] under 
the statute, for stealing a watch, the property 
of Ben Brady, and a ten dollar bank-bill of 
the bank of , and twenty dollars in silver. 

E. J. Lee, for defendant, objected to evi- 
dence being given as to the bank-note, it not 
being larceny to steal a promissory note, or 
bond, «&c, and cited Morris' Case, 1 Leach, 
468; 8 Coke, 33a, b; 4 Bl. Comm. 234. 

Mr. Mason cited no authorities but argued 
generally. 

THE COURT were of opinion that the evi- 
dence might go to the jury; they were in- 
clined to be of opinion that bank-notes were 
within the meaning of the words, "personal 
goods," in the act of congress (1 Stat. 116); 
that the case in Leach, 468, was upon the con- 
struction of the act of parliament, and not 
binding as to the construction of the act of 
congress. That if the jury should find the 
prisoner guilty of stealing the bill only, the 
question might come on again on a motion 
in arrest of judgment If they should find 
him generally guilty, they would consider the 
question in fixing the fine. 

The jury found the prisoner "guilty of steal- 
ing the watch only." 

E. J. Lee, for the prisoner, moved in arrest 
of judgment, that the jury had not found him 
guilty or acquitted him of the other things 
charged in the same count, to wit, the bank- 
note and the silver dollars, so that if he should 
be indicted again he would not be able to 
plead the conviction or acquittal. 

But THE COURT overruled the motion and 
gave the judgment—39 stripes and 10 dollars 
fine, &e. 



Case No. 15,843. 

UNITED STATES v. MURRAY. 

[5 McLean, 207.] 2 

Circuit Court, D. Ohio. April Term, 1851. 

Public Lands — Cgtting Timber — Reparation. 

1. Where full reparation was made for a 
trespass on the public lands, by purchasing the 
land in part, and by paying the purchaser of 
the other part, for the trees cut on it, a nominal 
fine only was imposed. 

2. The trespasser seemed to have no inten- 
tion of defrauding the public. 

[This was an indictment against Jacob 
Murray.] 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reported by Hon. John McLean, Circuit 
Justice.] 



The United States District Attorney, for 
the United States. 

OPINION OF THE COURT. This is an 
indictment for cutting oak and other timber 
on the land of the United States. The de- 
fendant confessed that he was in the em- 
ployment of an individual, and cut, say, two 
thousand trees for ties for railroad. That 
the man who employed him intended to en- 
ter the land, and did enter two quarters of it, 
but the other quarter was entered by an- 
other individual. That he paid the individ- 
ual who entered the quarter section for the 
trees cut on it And the other entry cov- 
ered the land on which the other trespass 
was committed. The trespass was not an 
aggravated one, and, in fact did injury to no 
one, that was not satisfactorily settled. The 
land was sold at the price fixed by law, hav- 
ing been previously offered, but not sold at 
public sale. Upon the whole, the court will 
impose a nominal fine, as there was no in- 
tention, it would seem, to defraud the public. 
The defendant was fined five dollars and 
costs. 



Case Wo. 15,844. 

UNITED STATES v. MYERS et aL 

[2 Brock. 516.] 1 

Circuit Court, D. Virginia. May Term, 1836. 

Equitt — Concurrent Jdris diction — Trusts — 
Parties. 

1. It is a general principle of equity, that 
wherever a party has a perfect remedy at law, 
he cannot come into a court of equity to enforce 
his rights: some defect in the legal remedy be- 
ing the very foundation of the equitable juris- 
diction. But where, superadded to this legal 
remedy, a trust is expressly created, either by 
the deed of the parties, or by the operation of 
law, or both, a court of equity has a concurrent 
jurisdiction with the court of law; and the 
party may proceed, at his option, either to en- 
force his legal security, or, may come into eq- 
uity to enforce the trust 

[Cited in Pierpont v. Fowle, Case No. 11,- 
152.] 

[Cited in Hempstead v. Watkins, 6 Ark. 317.] 

2. Although, a court of equity, will not inter- 
fere to adjust equities between a debtor de- 
fendant, and his debtor, upon a bare possi- 
bility that a resort may ultimately be had to 
the latter, yet, where the foundation of the 
suit is a trust, and the trust subject is dis- 
tributed among several, the cestui que trust, 
has a right to call for an aeeount of the trust 
subject, in whatever hands it may be found. 

3. Where the jurisdiction of the federal 
courts has once attached, no subsequent change 
in the relation, or condition of the parties, in 
the progress of the cause, will oust that juris- 
diction. The strongest considerations of utility 
and convenience require, that the jurisdiction 
being once vested, the action of the court should 
not be limited, but, that it should proceed to 
make a final disposition of the subject. 

[Cited in Pierpont v. Fowle, Case No. 11,152; 

Davis v. Tileston, 6 How. (47 U. S.) 120.] 
[Cited in Kittredge v. Emerson, 15 N. H. 

261.] , 

1 [Reported by John W. Brockenbrough, 
Esq.] 
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4. "Where the jurisdiction depends upon the 
party, it is the party on the record. 

5. The United States being plaintiffs and 
their debtors being entitled, by the award of 
commissioners imder the treaty with France, 
to a sum of money more than adequate to the 
payment of their debt, held, that, although the 
United States may elect to retain the amount 
of their debt, it is altogether discretionary with 
them whether they wili do so or not; and the 
right to retain, constitutes no impediment to 
the prosecution of their suit in a court of eq- 
uity. 

Moses Myers and John Myers, trading under 
the firms of Moses Myers & Son, and John 
Myers & Co., being largely indebted to the 
United States, for duty bonds, with Richard 
Drummond as their surety, by two several 
deeds, dated respectively in October, 1819, 
and March, 1820, conveyed all their property, 
whether real or personal, in possession and in 
action, to William B. Lamb and Richard 
Drummond, surety as aforesaid, in trust, to 
receive the debts due to them, and to sell 
and dispose of all their estate and effects, 
and after paying the reasonable charges of 
the trust, to apply the proceeds to the pay- 
ment of their debts in classes, giving the 
preference to the debts due to the United 
States. Before the execution of these deeds, 
the Messrs. Myers had employed Myer Myers, 
then in Europe, as their agent, to collect a 
debt due to them in Norway, and particularly 
specified in a schedule attached to the deeds. 
A judgment at law was obtained by the 
United States against the obligors in the bond, 
which was in part satisfied. A portion of 
the debt not having been paid, the United 
States brought xheir suit in equity in this 
court, at the instance, as it would seem, of 
Drummond, the surety in the bonds, for the 
purpose of recovering it out of the trust fund, 
making Moses and John Myers, Lamb, and 
Drummond, the trustees, and Myer Myers, 
defendants. A motion was made at this term, 
to dismiss the bill, as against Myer Myers, 
upon the ground, that as against him, this 
court had no jurisdiction of the case. 

Before BARBOUR, Circuit Justice, and 
DANIEL, District Judge. 

DANIEL, District Judge. The objections 
to the jurisdiction of the court, urged by the 
counsel for this motion, are substantially 
these: 1. That this suit, although in form, a 
suit in the name aDd on behalf of the United 
States, is, in reality, a controversy between 
citizens of Virginia, and, therefore, proper 
for a state court only. 2. That, admitting 
this suit to have been properly instituted as 
against Moses Myers & Son, and that the 
United States had a direct and substantive 
claim against them, still that there never 
was just ground for joining Myer Myers as 
a party defendant, and this suit ought, there- 
fore, as to him. to be dismissed. 3. That 
admitting the regularity of this suit, original- 
ly, as to all these defendants; yet the claim 
of the United States having been satisfied, 
the court should arrest its proceedings at this 
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point, and not go on to adjudge the contro- 
versy as between the defendants. 

1. In support of the first of these objec- 
tions, it is pressed upon the court, that there 
never was any interest or necessity operating 
upon the United States to compel them to the 
course they have adopted. That by means 
of their judgment' against Moses Myers & 
Son, and their surety, they had a perfect 
remedy at law, which they were bound to 
carry out to its utmost extent; and that the 
sufficiency of that security (nowhere called in 
question) relieved them from all necessity for 
resorting to other sources. For these posi- 
tions, the ease of Linney v. Dare, 2 Leigh, 
5S8, is relied on. The principle, that wherev- 
er there exists a right or remedy exclusively 
legal, and perfect in its character and opera- 
tion, a court of equity cannot take cognizance, 
is fully recognised: and, it is likewise con- 
ceded, that a court of equity will never inter- 
fere merely to settle equities between a debt- 
or, and his debtor, upon a bare possibility 
that resort may ultimately be had to the lat- 
ter. This last principle, and nothing else, 
I conceive to have been settled in Linney v. 
Dare, for in that ease, there was no trust, 
nor other foundation for equitable interposi- 
tion. The surviving partner and his surety 
were both living, and recourse to them, at 
law, was perfectly unobstructed. How is it 
with the case under examination? Here is 
a trust expressly created by deed. The 
United States, both by the terms of the con- 
veyance and by operation of the statute, are 
made the cestui que trust They have the 
right, I conceive, to enforce their legal secu- 
rity, or to proceed under the trust, ad libi- 
tum; and in the latter event, they have the 
consequent right, to call for an account of 
the trust subject in the hands of whomso- 
ever it may be. In the latter event, too, 
the residence of the parties is wholly imma- 
terial, for it is in virtue, not of the residence, 
but of the character of the plaintiffs, that 
the jurisdiction attaches. No importance is 
here* yielded to the objection, that the Unit- 
ed States are said to have sued upon notice 
and demand from the defendant Drummond; 
they had the right, upon the above view of 
the case, to sue independently of such re- 
quirement, though perhaps they were bound 
to use their right so as not to visit injury 
upon others. I can perceive then, neither 
from the pleadings, the evidence, nor the ar- 
gument, that this first objection can be sus- 
tained. 

2. With respect to the second objection, it 
would seem, that if the plaintiffs are right- 
fully in court, as cestui que trust, they have 
the right by regular consequence, to call for 
and pursue the subject, wherever it may be. 
T should ihink, that putting aside the proof 
or the confession of agency, for the trustees 
or their grantors, in the management of the 
subject and simply upon the facts of pos- 
session, and indebtedness, or either of them, 
on the part of Myer Myers (once admitting 
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the right to the trust subject), it would be 
competent, on principles of justice, and ad- 
visable, on the score alike of prudence or 
celerity, to proceed against him, conjointly 
with the original debtors, and their trustees. 
But I do not think that, upon the pleadings 
in this cause, Myer Myers stands, prima 
facie, in a contingent attitude of creditor or 
debtor, wholly separated from the manage- 
ment of this fund. It seems, on the con- 
trary, that he has had material agency in the 
management of the specific subject. What- 
ever, then, may be his ultimate responsibili- 
ty, upon a full adjustment between the par- 
ties, I must regai-d him as an agent, taking 
xxpon himself the management of this sub- 
ject, with full notice of its connexion with 
the rights of the cestui que trust, and em- 
phatically, therefore, liable to account when- 
ever a settlement should be called for. This 
opinion is in conformity with the decisions 
of Newland v. Champion, 1 Ves. Sr. 105; Ut- 
terson v. Hair, 2 Ves. Jr. 95; Alsager v. Row- 
ley, 6 Ves. 748; and Burroughs v. Elton, 11 
Ves. 29. 

3. The third and last point, at first view, 
seems encompassed with rather more of 
diflieulty than surrounds the two former; 
yet, this difficulty will, it is thought, upon 
nearer inspection, be found to be rather in 
appearance than reality. It may here, too, 
be remarked, that the question now present- 
ed, is, at this time somewhat premature; the 
facts assumed for its basis, not being form- 
ally before the court There is no proof, di- 
rect and certain, that the United States have 
received, or will receive, satisfaction of their 
claim against Moses Myers & Son, from any 
source other than the trust subject 

The objection now considered, concedes the 
jurisdiction of the court at the time when this 
suit was instituted; but insists upon the as- 
sumption of a subsequent satisfaction, as hav- 
ing destroyed that jurisdiction admitted to 
have been once perfect The authority of the 
court to adjudge the rights of the parties once 
admitted, it may naturally be asked, how that 
authority can have been impaired by a recog- 
nition of the rights of, or by a satisfaction 
made to, either party? Such recognition or 
satisfaction, does not change one legal feature 
or principle of the case, nor the positions in 
which the parties stand to each other, or to 
the court, but is, on the contrary, rather an 
admission, or confirmation of all these. In the 
case at bar, there is not the slightest change, 
either of parties, contracts, or duties; all these 
remain as at the institution of the suit; what 
possible ground, then, can there be, for chan- 
ging the rules which were applicable to them 
at that period? I can perceive none whatever, 
in any supposed necessity for restricting the 
courts of the United States within their proper 
orbit, for that they cannot transcend, while 
they honestly limit their action to cases in 
which the United States are fairly and neces- 
sarily parties; and to such, they are impe- 
riously bound to extend their action, whoever 
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may be directly, or incidentally, embraced 
with it. If there be no paramount constitu- 
tional necessity for a change of forum, none 
surely can doubt the advantages as to econo- 
my, either of time or expense, of a system 
which terminates in a single proceeding, mat- 
ters that otherwise would be drawn out in 
multiplied and costly litigation. A course like 
this, is, moreover, sanctioned by the inveterate 
practice of courts of equity, which, when once 
properly invested with jurisdiction, will never 
parcel out the subject of controversy to dif- 
ferent tribunals. Should a practice like that 
proposed by the present motion, prevail in this 
court, the mischiefs incident to its establish- 
ment, are easily anticipated. Few instances 
will ever occur, where the priority of the 
United States will be asserted, which will not 
involve an examination of various and con- 
flicting interests, because such cases will al- 
most uniformly be those of absolute insolven- 
cy, or of different creditors claiming under 
specific liens upon the same subject, or by sub- 
stitution in the place of those who may have 
been preferred. Again:— Where the Unit- 
ed States may have no concern, suppose there 
should be several incumbrances upon the same 
subject, the last of whom should be a citizen 
of another state? In either of these cases, 
it would, probably, be indispensable to exam- 
ine into the foundation, and to settle the rank, 
of the respective claims; to ascertain, by ac- 
counts to be stated, their precise extent, and 
to convert the subject pledged into funds ap- 
plicable to some or all of the demands upon it 
The representatives of all the different inter- 
ests are convented, their rights adjusted, the 
subject converted into money and actually 
brought into court. What shall be done? Shall 
the court, dispensing justice to some of the 
parties only, turn from its door the residue, 
whom it had not only power to call, but whom 
it was compelled to call before it; and with 
their expulsion, cast from it as a waif, the re- 
mainder of the fund, to be struggled for in a 
different forum? The evils of such a proceed- 
ing, would, indeed, be grievous; and its ab- 
surdity most glaring, from a contrast with 
the admission, that over persons and subject 
the court once had complete jurisdiction; but 
that such jurisdiction has been taken away, 
the character of both parties and subject re- 
maining wholly unchanged! But the question 
here discussed, appears to me not one of the 
first impression, or to be dependent solely up- 
on reasonings from principle. It seems to have 
been considered by the supreme court, and by 
that tribunal, in effect, if not in terms, decid- 
ed. Thus, in the ease of Conolly v. Taylor, 2 
Pet [27 U. S.] 556, it is ruled, that "where 
there is no change of parties to a suit during 
its progress, a jurisdiction depending upon 
the condition of the parties, is governed by 
that condition, as it was at the commencement 
of the suit" So, too, the ease of Dunn v. 
Clarke, 8 Pet [33 U. S.] 2, cited and relied on 
by the counsel for this motion, appears to me 
to coincide with the authority just quoted, and 
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to operate strongly, if not conclusively, against 
the present application. In the latter case 
from Peters, a judgment in ejectment had 
been obtained in the state of Ohio, toy a citi- 
zen of Virginia against citizens of Ohio, and 
an injunction to this judgment at law granted: 
the plaintiff at law, the defendant in equity, 
then dying, the suit was revived in the name 
of his representative, a citizen of Ohio. Upon 
this case, the question of jurisdiction was 
raised, the parties being then all citizens of 
Ohio. The court say, that although the de- 
fendant in equity, is a citizen of Ohio, yet, 
he was the representative of the plaintiff at 
law, who was a citizen of Virginia, and "this 
fact" (that is, his citizenship in Ohio) "will not 
deprive the court of an equitable control over 
the judgment." And again— "Of the action 
at law the circuit court had jurisdiction, and 
no change in the residence or condition of 
the parties can take away a jurisdiction which 
has once attached." Finally, regarding this 
motion as neither enforced by any overruling 
authority by which the judgment of this court 
must be controlled, nor as consistent with jus- 
tice to all the parties, I am constrained to re- 
fuse it. 

BARBOUR, Circuit Justice, after stating 
the case, said: 

Various points have been made in support 
of this motion, which I will briefly examine 
in the order in which they were presented. 

1. It is contended, that this is substantially 
a contest between Drummond, the surety in 
the custom-house bonds, one of the trustees, 
and also one of the defendants, and Myer 
Myers, his co-defendant, and that the United 
States are only nominal parties: and, that, 
consequently, the court has not jurisdiction, 
because they are both citizens of Virginia. If 
this were so, then the consequence contended 
for would follow. But are the United States 
only nominal parties? It is not denied, that 
a debt is due to them, that it was originally 
due from Moses Myers & Son, and that it is 
charged upon the fund conveyed by them in 
trust, and that, independently of that charge, 
created by the parties, the law, in case of an 
assignment of the debtors' whole estate, as in 
this case, gives them a priority of payment; 
and this is a bill brought to enforce that 
charge, and that priority in behalf of a real 
creditor, competent to sue in this court. 1 
Story's Laws, p. 463, c. 74, § 5; Act March 3, 
1797 [1 Stat 515, c. 20]. I understand the 
term, "nominal party," to import one to whom 
nothing is due, but who is suing in his name 
for the benefit of another. Now, here, there 
is something due to the United States, and 
this bill is brought to enforce the recovery, 
and the decree must be in favour of the Unit- 
ed States. The counsel for the defendants re- 
lied upon the case of Brown v. Strode, 5 
Cranch [9 U. S.l 303. That was a suit brought 
by the justices of a county court, to whom, 
as obligees, the defendant, an executor, ex- 
ecuted an official bond, for the faithful dis- 



charge of the duties of his office. The nom- 
inal plaintiffs and defendants were all citizens 
of Virginia, and yet the supreme court held 
that this court had jurisdiction; but why? 
Because it appeared upon the record, that they 
sued, not for themselves, but for an alien cred- 
itor, having claim against the estate; they 
were, in truth, but nominal parties: to them- 
selves, nothing was due: for themselves, they 
claimed nothing; but the suit was brought in 
their names, as by law it was obliged to be, 
for the benefit and at the relation of another, 
who was an alien creditor; the fact of his 
being an alien creditor, appearing, as it was 
necessary it should appear, upon the record, 
this case is in direct contrast with the one 
at bar, in the important particulars, that here, 
the United States are suing, not for another, 
but for themselves; not at the instance of a 
relator appearing upon the record, and who, 
under a decree in their name, would receive 
the amount; but prosecuting their own claim, 
at the request, indeed, as appears from Drum- 
mond's answer, of one of the defendants, in 
the spirit of a liberal justice, to make the 
burden fall where it ought to rest If this 
would make the person at whose instance 
this course is pursued, the substantial party, 
as well might it be said, that if a principal 
and surety were to execute a joint and sev- 
eral bond, and the creditor were, at the in- " 
stance of the surety, to prosecute his action 
against the principal only, that the surety 
was the substantial party plaintiff. We con- 
sider the principle settled, nay, it is said, in 
4 [Pet] Cond. R. 128, note [Morgan v. Mor- 
gan, 2 Wheat (15 U. S.) 290], that it may 
be laid down as a rule without exception, 
that in all cases where the jurisdiction de- 
pends on the party, it is the party on the rec- 
ord. Now, the party plaintiff here, is the 
United States, who are undoubtedly compe- 
tent to sue here as plaintiffs; and all the de- 
fendants, as far as the jurisdiction depends 
on citizenship, are citizens of Virginia, and, 
considered in that respect only, are clearly 
suable here as defendants. 

2. It is argued, that the court cannot take 
jurisdiction of this case, because the United 
States having obtained judgment, for their 
claim against Drummond, the surety, who 
is solvent, they have complete remedy at 
law. Let us examine the application of this 
principle to this case. It is, indeed, enact- 
ed by the sixteenth section of the judiciary 
act, that suits in equity shall not be sus- 
tained in either of the courts of the United 
States, where plain, adequate, and complete 
remedy may be had at law. 1 Story's Laws, 
59 [1 Stat 82]. It has been decided, again 
and again, that this is nothing but an af- 
firmance of the well known principle of eq- 
uity; and it is said in Boyce v. Grundy, 3 
Pet [28 U, S.] 210, that to prevent resort to 
equity, the remedy at law must be as prac- 
tical and efficient to the ends of justice, and 
its prompt administration, as the remedy 
in equity. The principle, which we are now 
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considering, applies to those cases in which, 
ordinarily, the only remedy is at law; hut 
the party comes into equity on the ground, 
that by reason of some impediment in the 
way, or some unfair legal advantage ac- 
quired by his adversary, justice cannot be 
done him at law. The court inquires, wheth- 
er such impediment, or legal advantage ex- 
ists; and, accordingly, as it does, or does 
not, grants, or withholds relief. But it does 
not apply to those cases, in which the courts 
of equity and law, have a concurrent juris- 
diction. In those cases, although the con- 
current jurisdiction of the court of equity 
most probably originated, from the consid- 
eration, that there was not, or might not be, 
an adequate remedy at law, yet where that 
concurrent jurisdiction has been established, 
if a party elect to come into a court of equi- 
ty, it is no objection to its jurisdiction in the 
given case, that the party might have rem- 
edy at law, even, although, in that particu- 
lar case, the remedy might be adequate. 
Thus, if one man appoint another his bail- 
iff, or receiver, I suppose there is no doubt 
that if money be received, and not accounted 
for, the party may bring a suit in equity for 
an account, or an action of account or as- 
sumpsit at law; and the equity jurisdiction 
will not be ousted, because these concurrent 
remedies lie at law. Again:— A party may 
now have remedy at law upon a lost bond; 
but that does not oust the ancient equity ju- 
risdiction. But what is more in point, is, the 
case put oy Mr. Johnson, which is admitted 
in all the books, that if a party have a mort- 
gage and a bond for the same debt, he may 
even pursue both simultaneously, until he gets 
satisfaction. That is, in effect, the case here, 
for here, there is a specific lien, which places 
this ease upon the same footing with the 
mortgage. If it were true, that where the 
United States had remedy at law, they could 
not be entertained in equity, then they never 
could come into equity, in cases of custom- 
house bonds, where the sureties are solvent, 
for they always have remedy on them at law; 
and yet, not to mention other cases, in XT. S. 
v. Howland, 4 Wheat. [17 U. S.] 10S, and 
Hunter v. U. S., 5 Pet [30 U. S.] 173, they 
were plaintiffs, as here, seeking to charge a 
trust fund, in cases of custom-house bonds, 
and in the first of these cases, as here, a judg- 
ment, as appeared by the bill, had been ob- 
tained against the surety; and it does not ap- 
pear in the ease, that he was unable to pay. 

3. It is contended, that the court cannot 
take jurisdiction against Myer Myers, who, 
it is said, stands in the relation of debtor to 
the plaintiffs' debtors, and, as such, cannot 
by them be called to account; and the case 
has been likened to one of a debtor to a dece- 
dent's estate,* against whom, it is said, and 
we think correctly, the creditor of the dece- 
dent can have no remedy, except under spe- 
cial circumstances, such for example, as col- 
lusion with the executor, &c. We do not 
consider the cases alike. We look upon Myer 



Myers as standing in the relation, not of a 
mere debtor, and the plaintiffs as mere com- 
mon creditors at large; but if Myer Myers 
has received and not accounted for any por- 
tion of the trust subject, then we consider 
him as the actual holder of part of a fund, as 
to which the plaintiffs are entitled to priority 
of payment, by operation of law, and to a 
specific lien, by the deed of the parties. Con- 
sidered in this aspect, we think it can be 
shown on principle, that he is liable to ac- 
count to the plaintiffs. But we forbear to pur- 
sue the reasoning on the subject, because we 
think the question is closed by authority. In 
U. S. v. Howland, before cited, Shoemaker 
and Travers were indebted to the United 
States on duty bonds; the principals became 
insolvent, and assigned all their estate, par- 
ticularly the cargo on board a particular ship, 
to pay their debts, and that to the United 
States first The United States obtained a 
judgment against the sureties, which was un- 
satisfied. The sureties filed their bill to sub- 
ject the proceeds of that cargo to their claim, 
and made Howland and Allen, the owners of 
the ship, and who had received the proceeds 
of the cargo, defendants. It was objected, as 
here, that they were improperly made defend- 
ants, but the supreme court held otherwise. 
That we consider as a case directly in point, 
to prove that Myer Myers was properly made 
defendant We give no opinion upon the 
state of his indebtedness; at present, the in- 
quiry is, whether we can rightfully take ju- 
risdiction, at the instance of these plaintiffs, 
as against him? Whether he holds anything 
liable to their claim, and if so, how fnuch, will 
be the subject of future inquiry? 

4. It is insisted, that under the treaty with 
France, sums of money have been awarded to 
Moses and John Myers, more than the claim 
of the United States, which they can retain 
in satisfaction of their debt, and, therefore, 
they ought not to prosecute their claim here. 
The United States may, if they elect so to 
do, apply so much of the money thus award- 
ed, as will satisfy their elaim. This they 
actually did in the case of the Spanish indem- 
nity, by an act of congress, providing, that 
no part of the sums awarded to any of their 
debtors, should be paid to them without re- 
taining the amount of their debts, respective- 
ly, to the United States. Whensoever, in re- 
lation to this ease, they shall elect to pursue 
this course, it will be then proper to consider 
what bearing that will have upon the subject 
That, however, is not the present posture of 
this case; and, we think, that the power to 
retain, until exercised, constitutes no impedi- 
ment to the prosecution of this suit. 

5. The fifth and last point, is this: Wheth- 
er it is competent for this court to decree, as 
between co-defendants, in a case where plain- 
tiffs and defendants are rightfully convened 
before the court, though on account of the cit- 
izenship of these defendants, one of them 
could not have maintained an original suit in 
this court against the other? Upon this point, 
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I acknowledge, I have felt a serious difficulty. 
On the one hand, such a course seems, in 
some sense, to be obnoxious to the objection 
that the court was thus taking jurisdiction be- 
tween parties indirectly, which they could not 
take directly. On the other, the inconven- 
iences of a contrary course are so great, that 
the argument, ab inconvenienti, presses with 
great weight. Thus, take the case of a citi- 
zen of Virginia, dying intestate, leaving all 
his distributees, but one, also citizens of Vir- 
ginia, and also administration taken out by a 
citizen of Virginia. The foreign distributee 
brings his bill in this court against the admin- 
istrator and co-distributees. This suit is 
rightly instituted, both in respect to plaintiff 
and defendants. Must a decree be made, as- 
signing the plaintiff only his share, making 
no disposition of the remainder? Let us put 
another ease. A citizen of Virginia, mort- 
gages real estate in Virginia, to two or three 
citizens successively, - and then makes a fur- 
ther mortgage to a citizen of another state; 
thelast mortgagee brings his bill in this court, 
against the mortgagor, and all the prior mort- 
gagees, praying a sale of the subject, and ask- 
ing that what may remain, after satisfying 
the previous liens, shall be applied in dis- 
charge of his debt. The subject is sold: 
what shall be done with the proceeds? 

We incline to think, that the true principle 
is this:, that all inquiries as to the character 
of parties in this court, are, in their nature, 
preliminary; and, that when the court is once 
satisfied that all the plaintiffs are such, as 
may properly come into this court, and all the 
defendants are such, as may properly be 
brought into this court, it is then competent 
to make any decree which a state court might 
make; in a word, that, although this court is 
limited, as to the persons for whom, and 
against whom, it may take jurisdiction, yet, 
when the suit is rightly constituted, as be- 
tween plaintiffs and defendants, it is not limit- 
ed in its action on thewholeease. Andourim- 
pression is that the cases may be explained on 
this principle. Thus, without going into them 
in detail, take the strongest one,— Dunn v. 
Clarke, 8 Pet [33 U. S.] 1. There all the 
complainants, and all the defendants were 
citizens of Ohio; but, as it was an injunction 
to the circuit court of Ohio, the court sus- 
tained jurisdiction as against one defendant 
who was the representative of the plaintiff at 
law; but declined jurisdiction as to all the 
other defendants, who had not been parties to 
the suit at law. Even taking jurisdiction 
against the one, seems to be, in some degree, 
a departure from the strict rule, as all the 
parties were citizens of the same state; but 
it being neeessary so to do, to stay the execu- 
tion of their own judgment, they did so, 
whilst, as to the other defendants, this prin- 
ciple not applying, they disclaimed jurisdic- 
tion. No case has been found deciding this 
very point, but there being no case the other 
way, considering the great inconvenience, 
nay, mischief, which might result from a con- 
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trary course: that it seems rather to be a 
question of jurisdiction between the parties, 
than a question of power over them, after ju- 
risdiction vests: that here all the parties are 
rightly constituted: that in any state court, 
a decree might be made under the circum- 
stances stated between co-defendants: that 
the supreme court has said, in [Gassies v. 
Ballon] 6 Pet [31 U. S.] 761, that the eases 
on the question even of jurisdiction as to the 
parties, have gone as far as it would be proper 
to go, we incline to think that a decree be- 
tween co-defendants, though both citizens of 
Virginia, may be made in this court The re- 
sult of these views is, that the motion is over- 
ruled. 
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UNITED STATES v. MYERS. 

[1 Cranch, C. O. 310.] i 

Circuit Court, District of Columbia. June 
Term, 1806. 
Assault. 
It is an' assault to double the fist and run 
it at another, saying, "If you say so again I 
will knock you down." 
[Cited in State v. Painter, 67 Mo. 87.] 

Presentment, for an assault on Jane Mc- 
Grath. The evidence was that the defendant 
[Samuel Myers] doubled his fist and ran it 
towards the witness, saying, "If you say so 
again, I will knock you down." 

Mr. Key, for defendant, contended that it 
was not an assault The words explain the 
act, and show the intention not to be to com- 
mit a battery. It was like the case of the 
man putting his hand on his sword, and say- 
ing, "If it were not term time or assizes, I 
would kill you," &c; and he moved the court 
to instruct the jury that it was no assault. 

Mr. Jones, for the United States. 

THE COURT, (nem. con.) refused to give 
the instruction. 

Verdict, "Guilty." Fined five dollars. 
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UNITED STATES v. MYERS et al. 

T3 Hughes, 239; 5 Reporter, 364; 24 Int. Rev. 
Reel 44; 25 Pittsb. Leg. J. 143.] 2 

Circuit Court, E. D. Virginia. Feb. 7, 1878. 

Inteiotal Revenue — Distillery— Assessment — 
Testimony— New Tiual. 
1. In a suit by the government on a dis- 
tiller's bond for the amount of an assessment 
made by the commissioner of internal revenue 
under section 3182, Rev. St U. S., it is com- 
petent for the defendant to produce evidence 
to show the incorrectness of the assessment, 
and to contradict it although he has not first 
appealed to the commissioner of internal reve- 
nue against the assessment 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission. 
25 Pittsb. Leg. J. 143, and 5 Reporter, 364, 
contain only partial reports.] 
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2. Where the government, in such a trial, 
fails to show by positive evidence that frauds 
(which might as probably or more probably 
have been committed at the reetifying-house) 
were committed at the distillery, and the de- 
fendant, by all the testimony that could well 
be brought to establish a negative, shows that 
the frauds were not committed at the distillery, 
and that they were probably committed at the 
rectifying-house, and the jury refuses to find 
a verdict for the government merely on the 
presumption that the frauds were committed 
there, the court will refuse to grant a new 
trial asked for on the ground that the verdict 
for the defendant was against the law and evi- 
dence. 

Action of debt Plea of conditions per- 
formed. 

This was an action of debt against the late 
firm of M. [Myer] & E. [EzeMel] Myers, as 
distillers of spirits, in the second district of 
Virginia, and their sureties [William Loftin 
Williams, Solomon Benjamin, and William 
W. Myers]. It was brought for the recov- 
ery of §47,800 claimed for taxes due and un- 
paid, as shown by an assessment of the com- 
missioner of internal revenue. It was tried 
on the 22d January, 1878, and' a verdict 
found for the defendants, whereupon the 
United States attorney moved for a new 
trial. The action was brought to recover an 
amount shown by an "Assessment List, Spe- 
cial No. 2," to be due for taxes on 68,400 gal- 
lons of distilled spirits at 70 cents per gallon, 
accruing from May 1st, 1874, to February 
10th, 1875, amounting to $47,800. This list 
is a large folio sheet and contains at the 
bottom of it a certificate in these words: "I 
hereby certify that, as authorized and re- 
quired by law, I have made inquiries, deter- 
minations, and assessments of the taxes 
specified in the foregoing list, and find to be 
due the amount specified in columns 8 and 9, 
of said list, from the persons against whose 
names said amounts are respectively placed. 
D. D. Pratt, Commissioner. Internal Rev- 
enue Office, Washington, November 18,1875." 
The taxes thus assessed are claimed to have 
been due over and above the taxes which 
were regularly paid by the distillers while 
they were engaged in business, from May, 
1874, to March, 1875. At the trial the gov- 
ernment presented this "assessment list" in 
evidence, and proved its authenticity. It 
then insisted that this document was a final 
"determination" by a competent authority 
of the amount of taxes still due and unpaid 
by these distillers, for which they and their 
sureties were bound; and claimed that it 
was not necessary on its part to bring for- 
ward other evidence to show that the 
amount of taxes thus assessed and deter-* 
mined was in fact due; and, moreover, that 
it was not competent for the defendants, by 
any evidence on their part, to contradict 
this "determination" of the commissioner of 
internal revenue. But the court ruled that 
in the present trial, and especially as against 
the defendants, Benjamin and Williams, 
solvent sureties in the bond of these distil- 
lers, this "assessment list" was not condu- 
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sive proof of the amount of taxes really due; 
and that it was competent for the defend- 
ants to show, by other evidence, either that 
the amount assessed was not due, or that no 
amount was due, or that some other amount, 
and what, was really due. After this ruling, 
the trial proceeded on evidence produced by 
the parties on each side. The government 
showed that there had been found in New 
York and elsewhere 219,720 gallons of recti- 
fied spirits which had come from the recti- 
fying-house of M. & R Myers; whereas 
they had reported and paid taxes on only 
193,119 gallons— an excess of 26,100 gallons, 
or 607 barrels, thus appearing against them; 
this excess calling for §18,270 of taxes more 
than they had paid, they having paid but 
$135,183; whereas there had accrued on 
219,720 gallons' the gross sum of $153,800. 
In short the government showed that 607 
barrels had gone from the rectifying-house 
more than had been reported, and tax paid; 
on which $18,270 more of taxes were due 
than had been paid. But the government 
produced no evidence to show that an ex- 
cess as large as 6S,400 gallons (equivalent to 
1590 barrels) had been actually distilled, ex- 
cept this "Assessment List, Special No. 2;" 
or to show that as much as $47,800 was still 
due of taxes in excess of the taxes that had 
been paid. The defendants produced no evi- 
dence in denial of the fact that 607 barrels 
more of distilled spirits had been sent from 
the reetifying-house than had been reported 
at and removed from the distillery. They 
proved that the reetifying-house was about 
half a mile from the distillery. They pro- 
duced the two government storekeepers (one 
of them the day keeper, the other the night) 
who were on duty during the period from 
May, 1874, to March, 1875, who testified that 
they saw no illicit spirits removed from 
the distillery; that they would have known 
of the removal, if it had occurred to any ex- 
tent; and that they did not believe that 
there had been any removal. Defendants 
proved that these witnesses were men of 
good character. They proved by all the men 
(save one) who had been employed in the 
distillery that they had seen no irregular re- 
moval, that they must have seen it if it had 
gone on to any extent, and that they did not 
believe that there had been any irregular 
removal. The whereabouts of the single em-° 
ploye not examined was unknown to the de- 
fendants. These employes were averred and 
appeared to be respectable laboring men. 
Defendants produced evidence tending to 
show that whatever frauds were practiced 
were practiced at the reetifying-house; that 
there was nothing in the regulations of the 
government to render it impracticable for 
barrels of rectified spirits to be sent from 
the rectifying-house containing less, by 5 to 
8 gallons each, than called for by the gau- 
gers' marks and stamps; an average short- 
filling of four gallons a barrel on 193,119 
gallons (4500 barrels) being 18,000 gallons 
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(418 barrels), which would account for the 
larger part of the deficiency of 607 barrels 
charged against them. They adduced evi- 
dence tending to show how, in other feasible- 
ways, an additional excess could result be- 
tween the quantity of spirits dumped from 
the distillery at the reetifying-house, and the 
quantity sold from the reetifying-house; and 
how this could be done consistently with the 
government's receiving every dollar of the 
taxes due it on the spirits really distilled; 
the only fraud practiced being upon the pur- 
chasers of the spirits in receiving in the 
barrels less spirits than the gaugers' marks 
indicated. They presented evidence to show 
that all that was necessary to enable the 
rectifiers to put this fraud upon the public, 
was that they should be able to influence the 
government's gaugers in the discharge of 
their duties; and they presented evidence 
tending to show that the gaugers who had 
ofiiciated at their reetifying-house had been 
as facile as could have been desired, in re- 
spect to these matters; and that some of 
them had been convicted of misdemeanors 
in connection with this same business. In 
short, the evidence of the defendants tended 
to prove that no frauds had been commit- 
ted at the distillery; that in fact the gov- 
ernment had received the taxes due to it 
on all the spirits which were actually dis- 
tilled; that whatever irregularities had been 
committed had been committed at the reeti- 
fying-house; and that, even from these ir- 
regularities, the government had sustained 
no loss of taxes really due to it The jury, 
on the evidence thus briefly described, took 
the case into consideration, and found a 
verdict for the defendants. Whereupon the 
United States attorney moved that the ver- 
dict be set aside as contrary to the law and 
the evidence. He moved for a new trial on 
this ground, and also because of the misrul- 
ing of the court in admitting evidence at the 
trial in contradiction of the certificate of the 
commissioner of internal revenue, given in 
"Assessment List, Special No. 2," to the 
effect that he had "inquired, determined, and 
assessed" that ?47,800 was due. 

L. L. Lewis, U. S. Atty. 
John S. Wise and John Lyon, for defend- 
ants. 

HUGHES, District Judge. The first ques- 
tion arising upon the motion for a new trial 
is, whether the court erred in ruling that the 
"determination" of the commissioner of in- 
ternal revenue was not conclusive upon the 
jury in the trial of this cause. 

I. The various acts of congress relating to 
the internal revenue give ample powers to 
the revenue officers of the government for 
the collection of all taxes assessed by law; 
and the provision which has now taken the 
form of section 3224 of the Revised Statutes 
of the United States, prohibits the courts 
from interfering between collecting officers 
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and taxpayers. The courts are glad to obey 
this injunction of the law, and are reluctant 
to interfere with the collection of any taxes 
assessed by revenue officers. It is necessary 
to the effective conduct of the government 
that these taxes be paid as they are as- 
sessed; and the courts, whenever they are 
at liberty to refrain, will refuse to interfere 
with the collection. It is the duty of citi- 
zens to pay the taxes as they are assessed, 
even though wrong and excessive taxes are 
levied. Having paid an unjust tax, the law 
gives the taxpayer a right of action against 
the collecting officer, to recover back in a 
court of justice the amount wrongly paid; 
but it provided, before 1872, that he should 
first have appealed to the commissioner of 
internal revenue against the assessment of 
the local assessor, and that his appeal should 
have been overruled by that officer. After 
such appeal and rejection, the law, as it 
stood before 1872, gave the taxpayer the 
right to sue the officer who had received the 
tax for a return of it The law of Decem- 
ber 24th, 1872, c. 13 (17 Stat. 401), abolished 
the local assessors of internal revenue, and 
consolidated their duties with those of the 
local collectors. But it provided that as- 
sessments should be made in the first in- 
stance by the commissioner of internal reve- 
nue, and by so doing, as it seems to me, it 
virtually abolished the provision, that before 
a suit could be brought by a taxpayer 
against the collecting officer, he should have 
first appealed against the assessment to the 
commissioner at Washington. For, an ap- 
peal to an officer who had already made a 
final determination against him, would seem 
to be a mockery. Even, therefore, if this 
were a suit by Ml & E. Myers against the 
local collector, it would, in my judgment, be • 
competent for them to have shown errors in 
the "Assessment List, Special No. 2," not- 
withstanding they might not have appealed 
from the assessment to the commissioner, 
and been overruled in their appeal. But this, 
is not a suit of that sort It is a suit by 
the government against M. & E. Myers and 
their sureties; and section 3226 of the Re- 
vised Statutes does not apply, even if an 
appeal to the commissioner of internal reve- 
nue as a court of final resort did now lie 
from a "determination" of this same com- 
missioner as an officer of the revenue. Nor 
is this present suit one that has been 
brought in aid of the current collection of 
the revenue. It was not brought for more 
than a year after the business of M. & E. 
Myers ceased. It has not been pressed to 
trial until nearly three years after that busi- 
ness closed; and the effect of any ruling of 
the court in the case cannot be to impede or 
obstruct the prompt collection of the reve- 
nue. 

I have carefully examined the voluminous; 
laws of congress relating to the internal 
revenue, and if there is any provision in 
them which prohibits a court of the United: 
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States, in a suit brought by the government 
against a taxpayer, from hearing legal evi- 
dence on issues of fact without restriction, 
and from rendering judgment in the course 
according to the law and the evidence, I 
have failed to discover it. Certainly no 
such law has been cited, and I do not believe 
it to exist Moreover, I have looked care- 
fully into all the decisions of the federal 
courts bearing upon this subject, and I find 
nothing in them to prohibit me from going 
behind "Assessment List, Special No. 2" in 
this ease, except the cases which were cited 
at the trial by the United States attorney, 
of U. S. v. Hodson [Case No. 15,376], and 
U. S. v. Black [Id. 14,600]. I was much 
staggered by the able and learned opinion 
delivered respectively by Judges Hopkins 
and Shipman. who presided in the trial of 
these cases; which were actions by the Unit- 
ed States against distillers and their sure- 
ties, precisely as in the present case; and in 
which it was held, that, in such actions, the 
assessment and determination of the assess- 
or was conclusive, against the taxpayer, even 
though there was no express statute to that 
effect 

It seemed to me, in view of well-settled 
elementary principles of jurisprudence and 
civil government, that it would not have been 
competent for congress to confer judicial func- 
tions, in matters of property, upon any offi- 
cer of the executive department of the gov- 
ernment; that judicial functions belong ex- 
clusively to the judicial courts of the coun- 
try, and cannot be divested from the judi- 
ciary and transferred to the executive, and 
that any law to that effect would not only 
violate that cardinal theory of republican gov- 
ernment which keeps distinct, separate, and 
independent, the executive, legislative, and 
judiciary departments of government; but 
would violate the fundamental law of the 
land (Const U. S. Amend. 5), which provides 
that no person shall be deprived of his prop- 
erty without due process of law. In the nu- 
merous cases which have been decided by 
the United States supreme court, in which that 
court has passed or could have passed direct- 
ly or incidentally on this question, although 
it has studied to promote the prompt admin- 
istration of the revenue laws, and to avoid 
placing obstructions in the path of revenue 
officers; yet it has laid down no such prin- 
ciple and made no such ruling, as that a 
court when a suit has come properly before 
it, shall not decide it according to law and 
the evidence of the case. See Insurance Co. 
v. Ritchie, 5 Wall. [72 U. S.] 541; Philadel- 
phia v. Collector, Id. 731; Nicholas v. U. S., 
7 Wall. [74 U. S.] 122, 129; Baltimore v. Bal- 
timore Railroad, 10 Wall. [77 U. SJ 552; U. 
S. v. Wright, 11 Wall. [78 U. S.] 648; Assessor 
v. Osbornes, 9 Wall. [76 U. S.] 567; Pea- 
body v. Starke, 16 Wall. [83 U. S.] 240; Col- 
lector v. Hubbard, 17 Wall. [84 U. S.] 182; 
Dandelet v. Smith, 18 Wall. [85 U. S.] 642; 
Pohlman v. Collector, 20 Wall. [87 U. S.] 



189; and Bailey v. Railroad Co., 22 Wall. 
[89 U. S.J 604. In the present case the rul- 
ing in U. S. v. Hodson [supra] and U. S. v. 
Black [supra] would have perpetrated a mon- 
strous injustice; for here, the government 
in its proofs did not pretend that there was 
an excess liable to taxation of more than 
607 barrels of spirits, over and above the 
quantity on which the taxes were paid; or 
that more than an additional $18,270 of 
taxes remained due; whereas the commis- 
sioner of internal revenue, by a purely per- 
functory act, no opportunity having been af- 
forded to the defendants for counter proof 
or appeal, had "determined" that the excess 
was 1590 barrels, calling for an additional 
tax of 847,800. Certainly the sureties of M. 
& E. Myers ought not, on the palpably er- 
roneous determination of an executive officer 
in Washington, to be held accountable for 
nearly 1000 barrels of spirits, and made to 
pay nearly $30,000 of money which the gov- 
ernment itself has offered no proof to show 
that they are accountable for. No case 
could be presented of a greater injustice re- 
sulting from a vicious ruling than the one 
now under consideration; and, even if I 
could find no warrant in the authorities for 
doing so, I should feel constrained to over- 
rule the cases of Hodson and of Black, on 
principle. But since those cases were de- 
cided the supreme court of the United States 
has ruled in a manner which I conceive to 
have been more consistent with the require- 
ments of the ancient tenets of English juris- 
prudence. The case of Clinkenbeard v. V. 
S., 21 Wall. [88 U. S.] 65, was, like the pres- 
ent one, an action of debt on a distiller's 
bond where there was a plea of conditions 
performed. This very question of the con- 
clusiveness of an assessment had been raised 
at the trial below; and the judge who had 
presided in the circuit court had ruled that 
the assessment, not having been appealed 
from, was res judicata, and conclusive; and 
that the defendant was precluded from 
showing to the contrary. The case arose 
before the law of December, 1872. It arose 
while assessments were made by local as- 
sessors; while liberal provisions of law al- 
lowing taxpayers an appeal and a hearing 
before these local assessors previously to the 
collection of taxes, were in force; and while 
taxpayers were allowed, besides an appeal to 
the local assessor, a right of final appeal to 
the commissioner of internal revenue. Well 
might the law, after making these careful 
provisions (all now swept away) for the pro- 
tection of taxpayers against unjust assess- 
ments, go on then to command that they 
should pay the taxes when thus settled, and 
forbid them to sue for their return until final 
appeal had been taken to the commissioner. 
The ease of Clinkenbeard v. U. S. [supra] 
was a suit by the government on a distiller's 
bond given in 1868; and, as has already been 
stated, it had been contended by the govern- 
ment that, no appeal having been taken to 
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the commissioner by the distiller, from the 
assessment sued for, the defendant was pre- 
cluded from showing that the assessment 
was erroneous. But the supreme court, aft- 
er drawing the obvious distinction between 
a suit by a taxpayer which could not be 
brought until after appeal, and a suit by the 
government, said: "No statute is cited to 
show that the defendant cannot when sued 
(by the government), set up the defence that 
the tax was illegally assessed, although he 
may not have appealed to the commissioner. 
* * * The decisions of an assessor, like 
those of all other administrative commission- 
ers, are of a quasi judicial character, and 
cannot be questioned collaterally, when 
made within the scope of their jurisdiction. 
But, if they assess persons, property, or op- 
erations not taxable, such assessment is ille- 
gal, and cannot form the basis of an action 
at law for the collection of the tax, however 
efficacious it may be for the protection of 
ministerial officers charged with the duty of 
actual collection by virtue of a regular war- 
rant or authority therefor. When the gov- 
ernment elects to resort to the aid of the 
courts, it must abide by the legality of the 
tax. When it follows the statute, its officers 
have the protection of the statute, and par- 
ties must comply with the requirements 
thereof before they can prosecute as plain- 
tiffs." This decision settles the law of the 
present case, and the objection of the dis- 
trict attorney to the action of the court in 
admitting evidence to contradict "Assess- 
ment List, Special No. 2" is not well taken, 
and furnishes no ground for setting aside 
the verdict. 

II. As to the facts, there is less reason for 
setting aside the verdict. The affairs of 
this distillery have been before me so often, 
that I have learned to be pretty familiar 
with the facts of the case. There were two 
trials before me of the libel for the for- 
feiture of the distillery, and I believe I have 
tried one or two of the indictments against 
the government officers officiating at the dis- 
tillery and rectifying-houses of M. & E. My- 
ers. We also went through the trial of this 
case the other day. I can therefore speak 
.with some confidence of its facts. There is 
no doubt but that the government has proved 
that M. & E. Myers sent to their customers 
in several places 607 barrels of spirits over 
and above the quantity on which they paid 
the proper taxes; that is to say, the govern- 
ment proves that they paid taxes on about 
193,119 gallons of spirits, and they sold to 
their customers about 219,220 gallons. There 
is, therefore, but one single matter open to 
doubt. Did they commit these irregularities 
as rectifiers or as distillers? As "rectifiers, 
did this excess of 26,100 gallons (607 barrels) 
represent additional proof spirits sold, upon 
which taxes were justly due, or did they rep- 
resent merely the short-fillings of barrels 
refilled from the rectifying-house, and other 
frauds practiced by M. & E. Myers on their 



customers? The government has failed to 
produce any evidence proving affirmatively 
that any irregularities occurred at the distil- 
lery. It has failed to show any positive 
facts occurring on the distillery premises, 
which could raise a suspicion of the practice 
of irregularities there. And the defendants 
have proved as abundantly as there can be 
proof of a negative that no irregularities 
were committed there. The only question 
of evidence, therefore, is, whether the single 
fact of the existence of 607 barrels in nom- 
inal excess of the quantity on which taxes 
were paid, is a sufficiently strong presump- 
tion to warrant the conclusion that the fraud 
was practiced at the distillery. \Two or 
three juries, who have had this issue of fact 
before them, have refused to find a verdict 
on this presumption; and I think they were 
right in doing so. Circumstantial evidence 
is in some cases even stronger than direct 
testimony; but experience has shown that 
it is never reliable, unless subjected to cer- 
tain tests. One of these tests is, that the 
fact which it goes to establish shall be incon- 
sistent with every reasonable theory which 
can be conceived in contradiction of it Is 
that the case here? I think not No one 
who has heard the evidence upon which the 
jury found for the defendants, can fail to 
have recognized, not only the possibility, but 
the probability, that the irregularities indi- 
cated by the re-use of 607 barrels, which had 
been removed regularly from the distillery, 
was effected by the connivance of the gau- 
gers, and by manipulations at the rectifying- 
house. My own mind came to that conclu- 
sion, after the second or third trial of these 
Myers Cases in this court; and I have con- 
curred with the juries in their reluctance to 
find verdicts against the distillery, and 
against these people as distillers, on the 
mere presumption that the fraud was com- 
mitted at the distillery. In this conviction 
I believe that the verdict of the jury was in 
accordance with the evidence, and I must 
decline to award a new trial. I am well 
persuaded that no jury will ever find a dif- 
ferent verdict 
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UNITED STATES v. MYERS. 

[14 Int. Rev. Rec. 14.] 

District Court. D. Maryland. December Term, 
1870. 

Internal Revenge — Opposing and Resisting a 
Revenue Officer. 

At law. 

In the case of United States v. John Myers, 
George Snyder, and John Voight, indicted for 
conspiring and combining to and actually re- 
sisting a United States revenue officer, GDLES, 
District Judge, delivered his decision upon 
the prayers offered on behalf of the defence. 
The prayers were as follows: 

First That the defendants cannot be con- 
victed unless the jury are satisfied by proof 
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that they resisted by force or with any such 
show of force as to intimidate the officer, 
Herold, knowing at the time that he had a 
distraint warrant, and that he was then en- 
deavoring to execute it. 

Second. The defendants cannot be convicted 
under the first count unless the jury are sat- 
isfied by proof that they concerted and com- 
bined together to resist by force the execu- 
tion of a distraint warrant, previously to the 
attempt by Herold to seize the horse in ques- 
tion. 

Third. That the distraint warrant offered in 
evidence is not legal process within the mean- 
ing of the twenty-second section of the act of 
1790 [1 Stat. 117] , and therefore the defend- 
ants cannot be convicted under the indictment 
in this case. 

Fourth. That if William Myers was dead be- 
fore the issue of the distraint warrant, the 
same was not legal, and the defendants can- 
not be convicted. 

Fifth. That Herold was not justified in seiz- 
ing the horse of John Myers under a distraint 
against William Myers, and the said John 
cannot be convicted for resisting the seizure 
of the said horse. 

Sixth. That the warrant of distress was not 
authorized by the revenue laws, because there 
was no publication in a newspaper; therefore 
the defendants cannot be convieted. 

GILES, District Judge, in delivering his 
opinion said: This is an indictment under the 
twenty-second section of the act of 1780, and 
the late act of the 2d of March, 1867 [14 Stat 
471]. It is an indictment for a conspiracy to 
resist a revenue officer. The question which 
meets us on the threshold is, does the evidence 
in the ease bring it within the act of congress 
upon which it is founded? and that depends 
upon the true construction of the act of 1790. 
The United States district attorney contends 
that the process of distraint is such a legal 
process as is referred to in that act, but to 
this proposition I cannot assent The con- 
trary is clearly shown by both legislative and 
judicial authority. If the view of the district 
attorney was correct there would not have 
been any necessity for the passage of the 
subsequent acts upon this subject. 

Judge GILES then referred to and read these 
acts, viz. the act of 1793 (1 Stat 173), and the 
act of 1799 (Id. 678). 

These acts, said the judge, would have been 
nugatory if the construction put by the United 
States district attorney upon the act of 1790 
were correct Similar provisions are also to 
be found in 3 Stat 185, and in 4 Stat 63. The 
internal revenue law itself, passed recently, 
also provides for the punishment of offences 
of this kind in its 38th and 67th sections. 
Now all these acts show that the act of 1790 
does not include the ease at bar; but in addi- 
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tion to these, there have also been direct deci- 
sions upon this point The judge then refer- 
red to a decision of Judge Curtis (U. S. v. 
Stowell [Case No. 16,409]), and also to U. S. 
v. Wilson [Id. 16,731]. 

These authorities are to the effect that the 
act of 1790 was never intended to protect any- 
thing but process issued by the courts, mag- 
istrates, or commissioners of the United States 
in pursuance of its laws. Such being my opin- 
ion, I must grant the third prayer of the de- 
fendants, and that puts an end to the case. 

Mr. Stirling then requested the court to de- 
cide the other points raised by the defend- 
ants' prayers, but the judge declined to do so, 
saying that he had not considered them, and 
intimating that it was his opinion that if the 
officer was about to take the property of John 
Myers (and whether it was the property of 
John Myers was a fact that he would have to 
leave to the jury) for the taxes due by William 
Myers, then he was not protected by his war- 
rant, and the defendants could not be prose- 
cuted for resisting him. 

The judge then instructed the jury to render 
a verdict of "not guilty," which they did, and 
it was entered by the clerk. 

The case of U. S. y. Keene [unreported], 
who had been jointly indicted with the persons 
above named, but who had severed his ease 
from theirs, was then called, a jury sworn, 
and a verdict of "not guilty" also entered, in 
accordance with the instructions of the court 
to that effect. 

The evidence upon the part of the United 
States in the above case was that the deputy 
collector, Mr. Herold, in pursuance of instruc- 
tions from the collector of internal revenue, 
Mr. Samuel M. Evans, undertook to execute 
a warrant of distress by seizing a horse, at 
the Belair Market, for the amount of $7 taxes 
due by a certain William Myers for a license 
as a produce broker, and that he was resisted 
while so doing by Myers, Yoight Snyder, and 
a number of others, who threatened him, push- 
ed and crowded upon him and assaulted him, 
so that he was compelled to call to his assist- 
ance a constable and policeman; that those re- 
sisting him while doing so declared that the tax 
on market people was illegal, and that their 
counsel, Mr. Keene, had advised them to re- 
sist, and that when the above-named parties 
were brought before United States Commis- 
sioner Rogers, Mr. R. G. Keene said that he 
had so advised them. 

The testimony on the part of the defence 
was that William Myers, against whom the 
distraint warrant was issued, had died some 
time before; that the horse seized belonged to 
John Myers; and that the objection made and 
resistance offered was because the officer 
wanted to take John Myers's horse for the tax 
due by William Myers. 
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Case Wo. 15,848. 

UNITED STATES v. MYERS. 

[16 N. B. R. 387.] * 

District Court, E. D. Virginia. Nov. 27, 1877. 

Bankruptcy — Obtaining Goons under Fai.se 
Pretenses — Indictment. 

1. An indictment under section 5132, Rev. 
St. U. S., will lie before an order of adjudica- 
tion in bankruptcy. 

2. An indictment for obtaining goods under 
false pretenses, founded upon the ninth clause 
of section 5132, need not charge an intent to 
defraud creditors generally. 

3. Such an indictment need not contain the 
negative averment that the accused was in fact 
not carrying on business and dealing in the reg- 
ular course of trade when he obtained credit for 
goods on false pretenses. 

This was an indictment [against Jacob E.. 
Myers] for violating the 9th clause of sec- 
tion 5132 of the Revised Statutes of the 
United States. The case is heard on a mo- 
tion to quash the indictment. The grounds 
of the motion are set forth in the judge's de- 
cision. 

The indictment charges that proceedings in 
bankruptcy were commenced on the 15th No- 
vember, 1877, against the accused, upon the 
petition of Edward Mahon and J. Francis 
Mahon, creditors of the accused, pursuant to 
the statute in such case made and provided; 
and that accused did, within three months 
next preceding the commencement of said 
proceedings in bankruptcy, to wit, on divers 
days and times from the thirty-first day of 
August to the day and year last mentioned, 
under the false color and pretense of carry- 
ing on business and dealing in the ordinary 
course of trade, obtain on credit from the 
said Mahons a large quantity of goods and 
chattels, to wit, twenty-five cases of shoes of 
the value in all of eighteen hundred dollars, 
with intent then and there to defraud the 
said Edward Mahon and J. Francis Mahon, 
and other persons to the grand jurors un- 
known, against the form of the statute in 
such case made and provided. 

L. L. Lewis, U. S. Atty., and B. W. Hox- 
sey, his assistant, for prosecution. 

A. G. Holladay and D. J. Godwin, for ac- 
cused, on motion to quash the indictment. 

HUGHES, District Judge. Counsel for the 
accused base their motion on three grounds: 

(1) They say that there has been no adjudi- 
cation upon the petition in involuntary bank- 
ruptcy filed by Mahon & Co. against the ac- 
cused, and hold that the court ha"s no juris- 
diction to try the indictment; citing among 
other authorities U. S. v. Prescott [Case No. 
16,084]. 

(2) They say, further, that the intent char- 
ged by the indictment ought to have been 
an intent to defraud creditors generally, and 
not merely the creditors signing the petition 
in involuntary bankruptcy, holding that the 

i [Reprinted by permission.] 
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addendum, "and other persons to the grand 
jurors unknown," used by the pleader, has 
no value; and they cite among other cases 
U. S. v. Clark [Case No. 14,806], and U. S. v. 
[Penn Id. 16,025]. 

(3) They say, in the third place, that the 
affirmative charge in the indictment of ob- 
taining the goods on credit, "under the false 
color and pretense of carrying on business and 
dealing in the ordinary course of trade," is 
not sufficient, and that there should have al- 
so been the negative averment, that the ac- 
cused was not, in fact, carrying on business 
and dealing in the ordinary course of trade. , 
They cite in support of this objection to the 
indictment the decision of Mr. District Judge 
Miller in U. S. v. Prescott [supra], 

I. As to the first point, it is not well taken. 
It is true that under the law as it was be- 
fore the adoption of the Revised Statutes of 
the United States, on the 22d June, 1874 [IS 
Stat. 178], there could be no indictment un- 
der section 44 [14 Stat. 539], until after there 
had been an adjudication in bankruptcy. Un- 
til then the language of that section was: 
"From and after the passage of this act, if 
any debtor or bankrupt shall, after the com- 
mencement of proceedings in bankruptcy," do 
certain acts, or "within three months before 
the commencement of proceedings of bank- 
ruptcy," obtain goods on false pretenses, "he 
s hal l be guilty of a misdemeanor, and upon 
conviction" be punished, etc. And section 2S 
of the act as it then was provided that "the 
filing of a petition for adjudication in bank- 
ruptcy, either by a debtor in his own behalf, 
or by any creditor against a debtor, upon 
which an order may be issued by the court, 
etc., etc., shall be deemed and taken to be 
the commencement of proceedings in bank- 
ruptcy under this act." The language of the 
law as it stands in the Revised Statutes of 
1874 is different Section 5132 provides that 
"Every person respecting whom proceedings 
in bankruptcy are commenced, either upon 
his own petition or upon that of a creditor, 

. . . who, within three months before the 
commencement of proceedings in bankrupt- 
cy," obtains goods on false pretenses, etc., 
etc., "shall be punishable by imprisonment," 
etc.; and section 4991 provides that "the fil- 
ing of the petition for an adjudication in 
bankruptcy, either by a debtor in his own 
behalf, or hy any creditor against a debtor, 
shall be deemed to be the commencement of 
proceedings in bankruptcy." While it was 
a question; therefore, in 1870, when the case 
of U. S. v. Prescott [supra], was decided, 
whether an indictment for obtaining goods 
on false pretenses would lie before adjudica- 
tion, there is no such doubt now. The mere 
fact of "filing the petition" in involuntary 
bankruptcy fixes the date and fact of the 
"commencement of proceedings in bankrupt- 
cy," and renders the right and power of 
prosecution wholly independent of the adju- 
dication. 

H. Nor is the second point of the accused's 
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counsel well taken. The indictment in the 
case of U. S. v. Clark [supra] was for fraud- 
ulently disposing of goods which had been 
obtained on false pretenses with intent to 
defraud creditors, and was founded upon the 
tenth clause of section 5132. In such a case 
it is necessary to charge an intent to defraud 
creditors generally. But for the bankruptcy 
law, the laws of most of the states allow a 
debtor to dispose of his property for the ben- 
efit of some creditors to the prejudice of 
others. But the bankruptcy law makes such 
disposal a fraud upon others, and makes it 
a criminal offense. It was therefore neces- 
sary to make the intention to defraud credit- 
ors generally a necessary ingredient of the 
offense defined in the tenth clause of section 
5132. But the case of obtaining goods on 
false pretenses is quite a different one. If 
the goods are obtained from one person only, 
the intent to def raud that person alone makes 
a complete offense, and therefore it is only 
necessary to charge the intent as having ex- 
isted with respect to that person. 

III. I have more difficulty in regard to the 
third point taken by counsel for the accused. 
If they had stated their proposition less 
broadly, I might possibly have sustained 
them. But stated in the breadth which they 
give it, I do not feel authorized in sustain- 
ing it If I may, by way of argument and 
illustration, refer to the case as set forth 
against the accused by the petition in bank- 
ruptcy, it is, that being a regular dealer in 
dry goods and shoes of long standing, and 
until lately of high credit and standing, he 
did, while carrying on business in the regu- 
lar course of trade, yet obtain a very large 
quantity of goods on pretense of meaning to 
use them in his regular business, with in- 
tent to dispose of those particular goods out 
of the regular course of trade, at a sacrifice 
for ready cash, with intent to defraud the 
jobbers who trusted him for the price of 
the goods. Now, my opinion is that this of- 
fense, committed by a regular dealer, is in- 
dictable under the ninth clause of section 
5132. But the proposition of the counsel of 
the accused is, that a regular dealer cannot 
commit the offense denounced by that clause. 
They claim that the indictment should have 
contained the negative averment, that the ac- 
cused was not, in fact, carrying on business 
and dealing in the regular course of trade at 
all. I think that such an averment is not es- 
sential. It was not made in this case because 
it could not have been made with truth. The 
accused was a regular dealer; and his false 
pretenses were only held out in regard to 
the purposes for which he was purchasing 
on credit the particular goods which he is 
charged as having diverted, and having in- 
tended to divert from the regular course of 
his trade- I would prefer to have seen a 
negative averment as to these particular 
goods in the indictment; but as the absence 
of it is not complained of by counsel for the 
accused, the trial must go on, and that mat- 



ter must take care of itself at a future stage 
of the proceeding. On this and on all the 
points of objection to the indictment made 
by counsel the motion to quash is overruled. 
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Case No. 15,849. 

UNITED STATES v. MYLER. 

[7 Leg. Int 162.] 

District Court, D. Maryland. 1850. 

Frauds on Government— Land Warrants. 

In the case of U. S. v. Myler, in which the 
accused was indicted for defrauding the 
United States of a land warrant, the counsel 
for the prisoner raised the point of law that 
the act of congress of 1823, c. 38, under 
which the indictment against the prisoner 
was framed, was intended only for the pun- 
ishment of those charged with defrauding 
the government of sums of money, and that 
therefore the accused could not be convicted 
under it. 

THE COURT sustained the objection, and 
instructed the jury to render a verdict of ac- 
quittal. 



Case No. 15,850. 

UNITED STATES v. MYNDERSE. 

[7 Blatchf. 483.] i 

Circuit Court, N. D. New York. June, 1870. 

Internal Revenue— Frauds in Distillation op 

Spirits — Forfeitures — Penalties — 

How Recoverable. 

1. Under section 54 of the internal revenue 
act of July 1, 1862 (12 Stat 452), which de- 
clares, that the owner of any still or other ves- 
sel used in distillation shall, for certain viola- 
tions of law, forfeit all the liquors and the ves- 
sels used in distillation, together with the 
sum of five hundred dollars, to be recovered, 
with costs of suit, "which said liquors, * * 
with the vessels, * * may be seized by any 
collector * * and held by him until a de- 
cision shall be had thereon, * * provided, 
that such seizure be made within thirty days 
after the cause for the same may have oc- 
curred, and that proceedings to enforce said 
forfeiture shall have been commenced * * 
within twenty days after the seizure thereof, 
and the proceedings to enforce said forfeiture 
shall be in the nature of a proceeding in rem," 
an action in personam, to recover the forfeiture 
of $500 therein provided for, will lie, although 
the seizure of property provided for by that sec- 
tion has not taken place. 

2. Such action is, under that section, to be 
a separate suit from the proceeding in rem 
against the property seized, for its forfeiture. 

[Error to the district court of the United 
States for the Northern district of New 
York.] 

[This was an action brought in the district 
court by the United States against Edward 

i-[Reported- by Hon. Samuel Blatchf ord, Dis- 
trict Judge, and here reprinted by permission.] 
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Mynderse, to recover penalties. The cause 
is now heard on a writ of error.] 

William Dorsheimer, U. S. Dist. Atty. 
Theron R. Strong and William F. Cogs- 
well for defendant in error. 

WOODRUFF, Circuit Judge. This case 
presents a question touching the construc- 
tion of section 54 of the internal revenue act 
of July 1, 1862 (12 Stat. 452). By that sec- 
tion, it is enacted: "That the owner, agent, 
or superintendent of any vessel or vessels 
used in making fermented liquors, or of any 
still, boiler or other vessel used in the dis- 
tillation of spirits, on which duty is payable, 
who shall neglect or refuse to make true and 
exact entry and report of the same, or to do 
or cause to be done any of the things by this 
act required to be done, as aforesaid, shall 
forfeit, for every such neglect or refusal, all 
the liquors and spirits made by or for him, 
and all the vessels used in making the same, 
and the stills, boilers, and other vessels 
used in distillation, together with the sum of 
five hundred dollars, to be recovered, with 
costs of suit; which said liquors or spirits, 
with the vessels containing the same, with 
all the vessels used in making the same, 
may be seized by any collector of internal 
duties, and held by him, until a decision shall 
be had thereon according to law: provided, 
that such seizure be made within thirty days 
after the cause for the same may have oc- 
curred, and that proceedings to enforce said 
forfeiture shall have been commenced by 
such collector, within twenty days after the 
seizure thereof And the proceedings to en- 
force said forfeiture of said property, shall 
be in the nature of a proceeding in rem, in 
the circuit or district court of the United 
States for the district where such seizure is 
made, or in any other court of competent 
jurisdiction." 

This action was brought to recover several 
sums of five hundred dollars, liability for 
the payment of which is alleged to have 
been incurred by the defendant, by sundry 
violations of the 45th section of the same 
act, at sundry times in the declaration stated. 
On the trial, proof of such violations was 
given, on die part of the plaintiffs; but it 
was conceded that no seizure of the prop- 
erty of the defendant had been made, and 
that no proceedings to enforce the forfeiture 
were commenced within fifty days after the 
cause for the same occurred. Thereupon, 
the question arose— Can the action to re- 
cover the several sums of five hundred dol- 
lars be maintained; or, are a seizure of the 
liquors, spirits, stills, boilers, and other ves- 
sels, within thirty days after the cause for 
the same occurred, and the commencement 
of proceedings to enforce the forfeitwe, nec- 
essary and precedent conditions to the right 
to recover from the owner personally the 
five hundred dollars? The seizure of the 
property, and the commencement of proceed- 



ings to enforce the forfeiture, within the 
times respectively mentioned, were held, on 
the trial, to be indispensable conditions pre- 
cedent to a recovery of the five hundred dol- 
lars from the owner; and the jury were, 
therefore, on that sole" ground, instructed to 
find a verdiet for the defendant. [Case un- 
reported.] The plaintiffs, by their writ of 
error, seek to review such rulings, and allege 
that it was an erroneous construction of the 
act. 

In support of the ruling below, it is in- 
sisted, that the 54th section, upon which the 
action is based, contemplates one entire for- 
feiture, and only one proceeding for its en- 
forcement, including therein the condemna- 
tion of the property seized, and a judgment 
against the owner personally for the five 
hundred dollars, or several sums of five 
hundred dollars, if he be liable for more 
than one; and that the proviso forbids any 
seizure or forfeiture, unless such seizure be 
made within <-he number of days mentioned 
after the cause of seizure occurred. 

The statute is expressed in terms which 
are, in many respects, liable to criticism, and 
the structure of the section is somewhat con- 
fused. Its meaning is, nevertheless, suffi- 
ciently clear and intelligible; and, I think, it 
does not at all import that there shall be 
but one proceeding founded upon a violation 
of the law. The purpose was, to secure 
obedience to the statute, by subjecting its 
violators to a loss of the property produced 
and the instruments employed in the produc- 
tion, and to impose upon them personally a 
penalty. The penalty is to be recovered, 
with costs of suit This language is to be 
understood in the usual sense in which it is 
employed, namely, in a suit to be brought 
therefor, in which the person liable may be 
charged by a judgment against him, with 
costs. The statute uses the ordinary form 
of the ideo consideratum est, which em- 
bodies and declares the judgment of the 
court in an action for the recovery of money. 
On the other hand, the section says, ex- 
pressly, that the proceedings to enforce the 
forfeiture of the property shall be in the na- 
ture of a proceeding in rem. In such pro- 
ceeding, there is no personal judgment, and 
the property is defendant. Indeed, if, in 
such proceeding, the owner of the res does 
not see fit to appear and claim, he will not 
be before the court at all, to be charged by 
any judgment The giving of a recovery, 
with costs of suit, indicates, per se, a dis- 
crimination intentionally made between the 
action for the penalty and the proceeding in 
rem; for, in the latter, all that is secured to 
the plaintiffs is the res itself, for condemna- 
tion and appropriation to their use; and, 
where the owner does not see fit to appear 
and claim, the whole subject of condemna- 
tion goes to the plaintiffs, and no more, 
whether the costs are greater or less. The 
costs of suit, spoken of, are not costs of the 
proceeding in rem. but costs of a suit for 
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the five hundred dollars. No mode is point- 
ed out by which the owner can be required 
to appear in the proceeding in rem; and the 
construction in this respect would deprive 
the plaintiffs of any power, by any practice 
of the courts of law, to obtain such judg- 
ment against the owner personally, if he 
preferred not to intervene by claiming the 
property. There can be no just reason to 
suppose that congress intended to prescribe 
the practice of courts of admiralty, for the 
enforcement of this statute. 

The proceeding in rem must, by the terms 
of the section, be taken in the district where 
such seizure is made. The owner of the 
property seized may reside in another dis- 
trict. Is it to be held, that, by this section, 
congress intended a constructive repeal; pro 
hac vice, of the eleventh section of the ju- 
diciary act of September 24, 1789 (1 Stat. 
79), which declares, that no civil suit shall be 
brought against any defendant, being an in- 
habitant of the United States, out of the dis- 
trict in which he resides or may be found? If 
so, then, by what process, citation or notice can 
the court acquire jurisdiction of his person? 
Can the district court send its capias ad re- 
spondendum to another district? Upon its 
mandate, can the marshal of the other district 
act, in serving a citation, or other process or 
notice? Can the defendant be made a party 
by advertisement? Clearly, it is competent 
for congress to devise and provide for these , 
and all like questions, and construct a pro- 
ceeding which may accomplish the condemna- 
tion of the property, and give jurisdiction to 
order a recovery of the money penalty, with 
costs of the entire proceeding; but, in my 
judgment, they have not done so, or attempt- 
ed to do so. The learned attorney for the 
United States nas forcibly and, I think, justly 
and truly, suggested the reason why, under 
other rules and principles governing the sub- 
ject, congress cannot be deemed to have in- 
tended, by the section under consideration, to 
work such a result as would flow from hold- 
ing the proceeding to be necessarily single, 
and for both the condemnation of the property 
and the collection of the money from the 
owner, namely, that it "confounds modes of 
procedure which have always been held to be 
distinct— seeks in one action remedies wholly 
dissimilar— invents a new form of action, in 
whieh an individual and his property shall be 
pursued at the same time— an action, a part 
of which might, by the death of the owner, 
abate, and another part survive, and in which 
there must be two judgments, one to be en- 
forced by writ of execution, the other by an 
order of sale. To one side of such a hybrid, 
mongrel proceeding any person having a claim 
to the property might become a party. To 
another side or part of the proceeding, he who 
had incurred the penalty would be the party, 
as sole defendant." I repeat, that, conceding 
the power of congress to do all this, they have 
not, in this 54th section, done so. Although 
not so expressed in distinct terms, the inten- 



tion sufficiently appears, to authorize a suit 
for the recovery of the five hundred dollars, 
with costs, and a proceeding in the nature of 
a proceeding in rem, to enforce the forfeiture 
of the property, by its condemnation to the 
use of the plaintiffs. So far, therefore, as the 
support of the ruling below depends upon the 
idea that there can be but one suit or pro- 
ceeding, I think it fails. 

But the views above stated are not neces- 
sarily conclusive upon the principal question 
under examination. It is insisted that, wheth- 
er the condemnation of the property and the 
recovery of the pecuniary penalty from the 
owner are to be effected by one or by two 
suits or proceedings, the condition annexed to 
both is, that a seizure must be made within 
thirty days, and proceedings to enforce the 
forfeiture be commenced within twenty days 
thereafter; and that the entire penalty and 
forfeiture, or whatever consequence the stat- 
ute denounces for the violation of the law, is 
dependent on the performance of that condi- 
tion. 

Although the disposition of the first point 
above stated is not necessarily conclusive up- 
on the present one, it is, nevertheless, of great 
significance, and at once lets in with great 
force the inquiry— what reason can exist for 
making the collection of the penalty from the 
owner dependent upon the seizure of the prop- 
erty also? 1 have had occasion to observe, in 
sxibstance, in another case, recently argued 
(U. S. v. 36 Barrels [Case No. 16,468]), that 
this statute is not to be construed with rigid 
strictness, so as to favor any possible con- 
struction by which a defendant may be saved 
from the consequences of its violation, but 
that, on the contrary, it is to be interpreted 
with just and fair liberality, so as to promote 
the object of the statute and secure obedience 
to its requirements. The argument in behalf 
of the defendant in error places great stress 
upon the contrary rule of interpretation, 
namely, that a penal statute should be con- 
strued strictly, and, if there may be two 
constructions, that which is most in favor of 
the citizen should prevail. But, in the lan- 
guage of the court in the ease of Cliquot's 
Champagne, 3 Wall. [70 U. S.] 114, 145, sub- 
stantially borrowed from the opinion of the 
court in Taylor v. U. S„ 3 How. [44 U. S.] 
197: "Revenue laws are not penal laws, in 
the sense that requires them to be construed 
with grea* strictness in favor of the defend- 
ant. They are rather to be regarded as reme- 
dial in their character, and intended to pre- 
vent fraud, suppress public wrong and pro- 
mote the public good. They should be so 
construed as to carry out the intention of the 
legislature in passing them and most effect- 
ually accomplish these objects." Construed 
in this spirit, I think the proviso should be 
held to relate to the forfeiture of the property, 
or rather to the seizure of the property. In- 
deed, it is no violence to the words or to the 
structure of the section to say, that it quali- 
fies the paragraph immediately preceding, and 
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tliat only, to wit, "which said liquors, &c, 
may be seized, &c, provided that such seizure 
be made within thirty days, &c." There is 
reason for some limitation of the right to 
seize the liquors or spirits. They may pass 
lawfully into the hands of innocent third par- 
ties; and so, also, the stills and boilers and 
other vessels may be sold. It was, therefore, 
fitting that the right of seizure for past of- 
fenees by the owner should have a limit in 
respect of time, which could have no applica- 
tion to the personal liability of the offender. 
If such seizure were declared a condition of 
such liability, on the rule of strict construc- 
tion which Is invoked, another question would 
at once arise— how extensive must the seizure 
be? The literal meaning of "such seizure," 
in the proviso, is a seizure of "all the liquors 
and spirits made," and the stills, boilers and 
other vessels used in distillation. These are 
what the collector is authorized to seize. 
Now, if the liability of the owner for the five 
hundred dollars depends on the making of 
the seizure, who shall say that the condition 
is satisfied by anything less than a seizure as 
extensive as the terms authorize? Author- 
ity being given to seize all the spirits made, 
and it being a condition that "such" seizure 
shall be made, can the court say that a 
seizure of a part of the spirits, &c, satisfies 
the condition? Not if the statute is to be con- 
strued with such literal strictness as would 
apply the proviso to the liability of the owner. 
On the other hand, a just construction in re- 
spect to the proceeding for a forfeiture of 
the property is, that what is seized may be 
condemned, and, obviously, no more than is 
seized can be. Any other construction would 
defeat the statute; for, obviously, portions of 
the property might be disposed of or eloigned, 
so that they could not be seized. 

This brings into view another consideration 
in support'of the views of the plaintiffs' coun- 
sel. The seizure of property has no relation 
to the owner's liability or the suit that is 
brought to collect the five hundred dollars 
from him. On the other hand, the seizure of 
property and the proceeding in rem to enforce 
the forfeiture are distinctly related, the latter 
being, in its very nature, dependent upon the 
former. 

If the intention of the legislature, in enact- 
ing this section, may be inferred from subse- 
quent legislation, or, if we may be aided by 
the latter in ascertaining such intention, then 
the provision introduced into the 6Sth section 
of the act of June 30, 18G4 (13 Stat. 248) by 
the amendment of March 3, 1865 (Id. 462), 
furnishes, as was, I think, well insisted by 
the counsel tor the plaintiffs, a significant, if 
not conclusive, guide to their meaning. By 
such 68th section, as amended, it is provided, 
that the offending party shall be punished by 
imprisonment; and the declaration of that 
punishment is introduced after, and in imme- 
diate connection with, the declared liability 
for the five hundred dollars and costs of suit, 
as follows: "together with the sum of five 



hundred dollars, to be recovered, with costs 
of suit, and shall be deemed guilty of a misde- 
meanor, and be subject to imprisonment for a 
term not exceeding one year." The construc- 
tion contended for by the defendant would, 
therefore, involve the serious absurdity, that, 
unless a seizure of the property of the owner 
was made within thirty days, he could not be 
prosecuted at all for his offence against the 
law, nor punished for his misdemeanor. 

Upon the most careful reflection, I am con- 
strained to conclude that the ruling upon the 
trial was erroneous. The judgment must be 
reversed and a new trial ordered. 
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UNITED STATES v. MYNDERSE et al. 

[12 Int. Rev. Rec. 94.] 

Circuit Court, N. D. New York. June Term, 
1370.1 

Internal Revenue — Bonds — Non-Compliance 
"with Statutory Requirements — Validity 

— Distiller's Bond. 
[1. A bond in favor of the United States, 
which is extorted by a public officer under color 
of his office, but which contains conditions dif- 
ferent from those prescribed by statute, is 
void.] 

[2. Where a bond running to the United 
States and procured by a public officer is sued 
upon, and it is not alleged in the pleadings that 
it was illegally exacted or obtained by such 
officer under color of his office, the same will 
be presumed to have been given voluntarily.] 

[3. Where a bond voluntarily given for the 
benefit of the United States contains obligations 
in excess of the requirements of the statute 
under which it is obtained, it may be valid 
to the extent of the obligations which are di- 
rected to be taken by the statute, and void as 
to the excess, provided that the excessive con- 
ditions are separable from the others. If they 
are not separable, the whole bond is void.] 

[Cited in U. S. v. Humason, Case No. 15,421.] 

[4. A distiller's bond given under the 39th sec- 
tion of the internal revenue law of July 1, 1862, 
and which contained obligations and conditions 
not required by that section, lield void in 
toto, though voluntarily given, it appearing that 
the obligations in excess of the statutory re- 
quirement were not separable from those which 
were in accordance with the statutory provi- 
sions.] 

HALL, District Judge. This case was 
argued before me alone in March, 1S69, and 
in the ensuing vacation I prepared the an- 
nexed opinion sustaining the demurrer. Be- 
fore the term at which judgment could be 
entered in accordance with that opinion I 
determined to order a re-argument of the 
case. The order for a re-argument was made 
at the October term, and the case was ac- 
cordingly re-argued at the last March term. 
Being still of the opinion that the main 
question presented has been settled by re- 
peated adjudications, and that until such 
adjudications shall be overruled by higher 
authority they should be followed in this 



i [Reversed in 154 U. S. 580, 14 Sup. Ct 

JL^JLo*J 



U. tf. v. MYNDERSE (Case No. 15,850a) 



[27 Fed. Cas. page 54] 



court, the annexed opinion is adopted as 
my opinion upon the re-argument. 

This was an action of debt, upon a bond 
executed by the defendants and one Jane 
Goodwin. The declaration was in the fol- 
lowing words: 

"The United States of America, plaintiffs 
in this suit, by William Dorsheimer, their 
attorney, complain of Jane Goodwin, Ed- 
ward Mynderse, and Charles D. Mynderse, 
defendants herein, being in custody, etc., of 
a plea that they render to the said plaintiffs 
the sum of $18,000 which to them they owe, 
and from them they unjustly detain. For 
that the said defendants heretofore, to wit, 
on or about the 23d day of February, A. D. 
1863, by their certain writing obligatory, 
sealed with their seals, and now shown to 
this court, acknowledged themselves to be 
held and firmly bound unto these plaintiffs, 
under the name of the United States of 
America, in the sum of $18,000, to be paid 
by the said defendants to these plaintiffs. 
Which said writing obligatory was and is 
subject to certain conditions thereunder 
written, whereby, after reciting that the 
said defendant Jane Goodwin had made 
application to the collector of internal rev- 
enue for the Twenty-Fifth collection district 
of the state of New York, for a license as 
distiller at the distillery situated in the town 
of Torrey, in the county of Yates, and state 
of New York, it was conditioned that if the 
said defendant Jane Goodwin should truly 
and faithfully conform to all the provisions 
of an act entitled 'An act to provide internal 
revenue to support the government and pay 
interest on the public debt,' approved July 
1, 1SG2 [12 Stat. 432], and of such other actor 
acts as were then or might thereafter be in 
that behalf enacted, then the said obligation 
to be void and of no effect, otherwise it 
should abide and remain in full force and 
virtue. And the said plaintiffs further al- 
lege that although the said defendant Jane 
Goodwin continued to be and was distiller 
of spirits and spirituous liquors and the own- 
er and possessor of a distillery situated in 
said town of Torrey, with certain stills, boil- 
ers, and other vessels used for the purpose 
of distilling spirits and spirituous liquors, 
from and including the 1st day of March, 
A. D. 1SG3, to and including the 5th day of 
May, 1864, yet the said defendant Jane 
Goodwin did not during that time or any 
part thereof truly and faithfully conform to 
all the provisions of the said act of con- 
gress, entitled 'An act to provide internal 
revenue to support the government and to 
pay interest on the public debt,' approved 
July 1, 1862, and of such other act or acts 
as were thereafter in that behalf enacted. 
And for a further breach of the said obli- 
gation the said plaintiffs allege that the said 
defendant Jane Goodwin, at the town of 
Torrey aforesaid, in the said Twenty-Fifth 
collection district of New York, from and 
including ■ the month of March, A. D. 1S63, 



to and including the 5th day of May, A. D. 
1S64, was and continued during all that time 
to be a distiller of spirits and spirituous 
liquors as aforesaid, and was the owner of 
certain stills, boilers, and other vessels used 
and intended to beused for thepurposeof dis- 
tilling spirituous liquors, and had such stills, 
boilers, and other vessels under her superin- 
tendence on her own account, and used and 
intended to use such stills, boilers, and other 
vessels for the purpose of distilling spiritu- 
ous liquors as the owner thereof, and neg- 
lected and refused, from day to day, to 
make true and exact entry, or cause to be 
entered in a book kept by her for that pur- 
pose, of the number of gallons of spirituous 
liquors distilled by her, and also of the num- 
ber of gallons thereof sold or removed for 
consumption or for sale, and the proof there- 
of, and neglected and refused to keep such 
book always open in the day-time, Sundays 
excepted, for the inspection of said collector, 
and neglected and refused to allow such 
collector to take any minutes, memorandums 
or transcripts thereof, and neglected and re- 
fused to render to the said collector on the 
1st, 10th, and 20th days of each and every 
month in each year, or within five days 
thereafter, or at any time, a general ac- 
count in writing taken from her books of 
the number of gallons of spirituous liquors 
distilled and sold, or removed for consump- 
tion or sale, and of the proof thereof, for the 
period or fractional part of a month pre- 
ceding said day, or for such portion thereof 
as may have elapsed from the date of said 
entry and report to the said day which 
next ensued, and neglected and refused to 
keep a book or books in form duly prescrib- 
ed by the commissioner of internal revenue, 
and which form had theretofore been duly 
prescribed by him, wherein was entered 
from day to day the quantities of grain, or 
other vegetable productions, or other sub- 
stances, put into the mash tub for the pur- 
pose of producing spirits, and neglected and 
refused to keep such book or books open at 
all reasonable hours for inspection by the as- 
sessor and collector of the said district, and 
neglected to verify or cause to be verified 
the said entries, reports, books, and general 
accounts, by oath or affirmation, taken be- 
fore the said collector or some other officer 
authorized by the laws of the state to ad- 
minister the same according to the forms re- 
quired by law, and neglected and refused to 
pay to the said collector the duties on spir- 
ituous liquors so distilled and sold, or re- 
moved for consumption or sale, and in said 
accounts mentioned at the time of render- 
ing an account thereof, or when such account 
should have been rendered; and neglected 
and refused to do any and every of the 
things by law required to be done by her 
as duly required by the 45th section and 
against the 45th section of the act of con- 
gress, approved July 1, 1862 [12 Stat. 432], 
entitled 'An act to provide internal revenue 
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to support the government, and to pay in- 
terest on the public debt,' and the several 
amendments thereof. 

"And these plaintiffs, for a further breach 
of the condition of the said -writing obliga- 
tory, allege that the said defendant Jane 
Goodwin was and continued to be a distiller 
of spirits and spirituous liquors at the said 
town of Torrey, in said Twenty-Fifth col- 
lection district of New York, from the first 
day of March, A. D. 1S63, to and including 
the fifth day of May, A. D. 1864, and dur- 
ing that time at Torrey aforesaid made, 
manufactured, and distilled and sold, and 
removed for consumption and sale, a large 
amount of spirits and spirituous liquors, 
liable to duty and tax under the act of con- 
gress before mentioned and the various acts 
amendatory thereof to wit, 487,756 56-100 
gallons of spirits and spirituous liquors, up- 
on which there was due and owing to the 
said plaintiffs for duties and . taxes under 
and pursuant to the said several acts of 
congress, the sum of §122,744 82-100, from 
the said Jane Goodwin, and which said du- 
ties and taxes the said defendant Jane Good- 
win of right and law and under the pro- 
visions of the said act of congress herein- 
before mentioned, should have and was re- 
quired to pay on the spirits and spirituous 
liquors made and distilled and sold, and re- 
moved for consumption and sale, by her on 
the 1st, 10th and 20th days of each month 
during said time, or within five days there- 
after, to the collector of said district, upon 
the amount of spirits and spirituous liquors 
so made, distilled, and sold, and removed 
for consumption and sale by her during such 
periods or parts of such month respectively. 
Yet the said defendant Jane Goodwin did 
not make and render true account and re- 
ports thereof, or pay the duties and taxes 
due thereon to the collector for the said 
Twenty-Fifth collection district on the 1st, 
10th and 20th days of each month or within 
five days thereafter during said time, nor 
did she pay or cause to be paid to the col- 
lector for said district the duties and taxes 
upon the said spirits and spirituous liquors 
made and distilled and sold and removed 
for consumption and sale as aforesaid dur- 
ing said period from March 1, 1863, to May 
3, 1864, as of right and law according to the 
condition of the said bond she should have 
done; but on the contrary thereof the said 
defendant Jane Goodwin, of the said spirits 
and spirituous liquors so as aforesaid made, 
distilled, sold, and removed for consump- 
tion at Torrey aforesaid, during the period 
between March 1, 1863, and May 5, 1864, 
aforesaid, has at various times during that 
time returned to and paid the tax and duties 
due and owing as aforesaid to the collector 
for the said Twenty r Fifth district only upon 
435,099 85-100 gallons thereof and no more, 
to wit, the sum of §107,708.76, and no more, 
and has hitherto fraudulently neglected and 
refused to return and pay the taxes upon 



54,656 51-100 gallons of spirits and spiritu- 
ous liquors so as aforesaid by her during 
said time between March 1, 1863, and May 
5, 1864, at Torrey aforesaid, made and dis- 
tilled and removed for consumption and 
sale, upon which there was due and owing 
from her to these plaintiffs for such duties 
and taxes under the acts of congress afore- 
said the sum of $15,066.05, contrary to the 
condition of the said written obligations here- 
inbefore firstly set forth. Whereby an action 
hath accrued to these plaintiffs to demand, 
and have of and from the said defendants, 
the said sum of S18.000, the sum above de- 
manded. Yet the said defendants, although 
often requested so to do, have not paid to the 
said plaintiffs the said sum of $18,000, or any 
part thereof, but to pay the same or any 
part thereof have hitherto wholly neglected 
and refused, and still do neglect and refuse, 
to the damage of the said plaintiffs of $1S,- 
000, and therefore they bring suit," etc. 

After an imparlance, it was suggested upon 
the record, and admitted by the plaintiffs, 
that the defendant Jane Goodwin had died 
since the last continuance; and thereupon it 
was ordered that no further proceedings 
should be had against the said Jane Good- 
win. The other defendants filed a general de- 
murrer to the declaration. The plaintiffs join- 
ed in demurrer and the questions thus pre- 
sented were brought before the court at the 
last term. 

Mr. Cogswell, for defendants, made the fol- 
lowing points: 

1. The bond in question, being purely a stat- 
utory bond, given by virtue of a statute spe- 
cially providing for the condition thereof, and 
not conforming in any respect to such statu- 
tory condition, is void. 

2. The declaration is bad for not alleging 
the delivery of the bond; or, if it can be re- 
garded as alleging the same argumentatively, 
for not alleging the circumstances under 
which it was executed. 

3. The declaration- is bad because it alleges 
several breaches in one count. 

4. The second and third objections may be 
urged, although not specially assigned as 
cause of demurrer. 

In support of these points, the counsel for 
the defendants cited the following author- 
ities: U. S. v. Morgan [Case No. 15,809]; 
Dixon v. U. S. [Id. 3,934]; U. S. v. Gordon 

[Id. 15,232]; U. S. v. [Id, 14,413]; Chit. 

PL 295; and he insisted in his written brief, 
that this is not the case of a bond taken by 
the proper authorities for the proper dis- 
charge of official duties, where the condition 
of the bond is not specially directed, or where 
the bond departs in some particulars from 
the condition prescribed, and that the cases 
cited by him, as above stated, were not af- 
fected by the cases of U. S. v. Tingey, 5 Pet. 
[30 U. S.] 114; TJ. S. v. Bradley, 10 Pet. [35 U. 
S.] 343; and U. S. v. Linn, 15 Pet. [40 U. S.] 
290. 
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William Dorsheimer, U. S. Atty., made the 
following points: 

1. The bond is sufficient It is conditioned 
that the principal shall faithfully conform to 
all the provisions of the law referring to It, 
and such a condition is sufficient So, sur- 
plusage will not vitiate a bond. 

2. The ease of U. S. v. Bradley, 10 Pet 
[33 U. S.] 343, lays down a rule broad enough 
to cover this case. 

In addition to the ease of U. S. v. Bradley, 
the attorney of the United States, under his 
first point, cited the case of U. S. v. Maurice 
[Case No. 15,747], and upon the argument he 
relied in part upon the three cases referred to 
by the defendants' counsel as above stated. 

HALL, District Judge. The second, third, 
and fourth points made by the defendants' 
counsel cannot be maintained. The assign- 
ment of several breaches in the same count 
may perhaps be a valid objection when made 
by a special demurrer, but the defect Is one 
of form merely, and the objection can be made 
available only when it is specially assigned as 
cause of demurrer. Indeed, these three points 
were abandoned at the hearing, the defend- 
ants' counsel expressly waiving all merely 
formal objections to the declaration. 

The first point presents a very serious ques- 
tion, and in the present state of the plead- 
ings one quite difficult of determination. It 
will be observed that in the recital contained 
in the condition of the bond declared on it 
is set forth that Jane Goodwin, the principal 
in the bond, had made application to the col- 
lector of internal revenue for the Twenty- 
Fifth collection district of the state of New 
York for a license as a distiller; but it is 
not stated that such bond was required as a 
condition precedent to the granting of such 
license; nor is there in the condition of the 
bond, or in any part of the declaration, any 
statement that such bond was given in oraer 
to procure such license; or that such license 
was ever issued to the applicant. Indeed, the 
circumstances under which the bond was ex- 
ecuted and delivered do not appear upon the 
record, in the form of a special plea or other- 
wise; and from this state of the pleadings 
arises one of the most embarrassing questions 
in the case. The law in force at the time this 
bond is alleged to have been made required 
the execution of a bond before the issuing of 
a license to a distiller. It also expressly pre- 
scribed in explicit and unequivocal language 
the precise conditions of such bond; and thus 
clearly defined and limited the extent of the 
liability to be imposed upon the distiller and 
his sureties. The provisions of this law are 
contained in the 39th section of the internal 
revenue act of July 1, 1862, which is as fol- 
lows: 4t Sec. 39. And be it further enacted, 
that it shall be the duty of the collectors with- 
in their respective districts to grant licenses 
for distilling, which license shall contain the 
date thereof, the sum paid, and the time when 



the same will expire, and shall be granted 
to any person, being a resident of the United 
States, who shall desire the same, by ap- 
plication in writing to such collector upon pay- 
ment of the sum or duty payable by this act 
upon each license requested. And at the time 
of applying for said license, and before the 
same is issued, the person so applying shall 
give bond to the United States In such sum 
as shall be required by the collector, and with 
one or more sureties, to be approved by said 
collector, conditioned that in case any addi- 
tional still or stills, or other implements to be 
used as aforesaid, shall be erected by him, his 
agent or superintendent, he will, before using 
or causing or permitting the same to be used, 
report in writing to the said collector the ca- 
pacity thereof, and information from time to 
time of any change in the form, capacity, own- 
ership, agency, or superintendence which all 
or either of the said stills or other implements 
may undergo, and that he will from day to 
day enter or cause to be entered in a book 
kept for that purpose the number of gallons 
of spirits that may be distilled by said still or 
stills or other implements, and also of the 
quantities of grain or other vegetable produc- 
tions or other substances put into the 'mash 
tub, or otherwise used by him, his agent, or 
superintendent, for the purpose of producing 
spirits, which said book shall be opened at 
all times during the day (Sundays excepted) 
to the inspection of the said collector, who 
may make any memorandums or transcripts 
therefrom; and that he will render to the 
said collector on the 1st, 10th, and 20th days 
of each and every month, or within five days 
thereafter, during the continuance of said 
license, an exact account in writing taken 
from his books of the number of gallons of 
spirits distilled and sold, or removed for con- 
sumption or sale by him, his agent, or super- 
intendent, and the proof thereof, and also of 
the quantities of grain or other vegetable 
productions or other substances put into the 
mash tub, or otherwise used by him, his 
agent, or superintendent, for the purpose of 
producing spirits, for the period or fractional 
part of a month then next preceding the date 
of said report, which said report shall be ver- 
ified by this act; and that he will not sell or 
permit to be sold or remove for consumption 
or sale any spirits distilled by him under and 
by virtue of his said license until the same 
shall have been inspected, gauged, and prov- 
ed, and the quantity thereof duly entered upon 
his books as aforesaid; and that he will at 
the time of rendering said account, pay to the, 
said collector the duties which by this act are 
imposed on the spirits so distilled; and the 
said bond may be renewed or changed from 
time to time, in regard to the amount and 
sureties thereof, according to the discretion of 
the collector." Upon the argument it was as- 
sumed that the bond declared upon was given 
in order to obtain the license provided for in 
this section, and it was conceded to be in the 
form prescribed for the bond of a distiller by 
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the commissioner of internal revenue. It was 
insisted by the defendants that the bond was 
void, because its condition was entirely differ- 
ent from that prescribed by law, and imposed 
upon the obligors a liability not only different 
from but much more burdensome than that 
.authorized to be imposed by the act of con- 
gress under which it was taken. On the part 
of the United States it was urged that the 
"bond, even though void in respect to that por- 
tion of the condition which required the de- 
fendant Jane Goodwin to conform to the pro- 
visions of acts of congress other than those 
relating to a distiller contained in the act of 
July 1, 1S62, under which it was taken, was 
nevertheless good to the extent of the obliga- 
tion authorized to be required under the pro- 
visions of such act. It was also insisted upon 
the authority of the case of U. S. v. Maurice 
[supra] that the reference to the provisions of 
the law contained in the condition of the de- 
fendants' bond was, in legal effect, the same 
.as though such provisions had been contained 
within the condition itself; that surplusage 
did not vitiate; that so much of the condi- 
tion as was not authorized by the statute 
;should be rejected as surplusage; and that the 
bond should be enforced to the extent of the 
liability authorized to be imposed upon a dis- 
tiller and his sureties, at the date of the ex- 
ecution of the bond. 

Although the principles and effect of the 
-cases cited by the defendants' counsel were 
somewhat discussed at the hearing, the ques- 
tion whether, under the pleadings in this case, 
the bond declared on should be considered as 
one voluntarily given or as a statutory bond, 
exacted by the collector colore officii, as the 
•condition of issuing a license to Jane Good- 
win, as a distiller, was not argued; althougii 
it is believed to be an important question upon 
the present demurrer. This will, sufficiently 
.appear upon a careful consideration of the 
•cases which will be presently referred to. If 
the bond in this case is to be considered as 
,a bond exacted from the distiller and her 
•sureties as a condition precedent to the issuing 
of the ordinary distiller's license, it must nec- 
essarily be declared void. The officer by whom 
and the occasion on which a distiller's bond, 
with sureties, might be required, and the pre- 
•cise conditions which it should contain, are 
all prescribed by statutes, and the rule of law 
.applicable to such statutory bonds is well set- 
tled. In the case of Hawes v. Marchant [Case 
No. 0,240], this rule was stated by Mr. Jus- 
tice Curtis with the clearness and accuracy 
which characterize all the opinions of that dis- 
tinguished jurist. In that case he said: "It 
is to be governed by the laws applicable to 
.such obligations, among which is the rule that 
if a public officer, authorized to take a bond, 
has illegally exerted his official authority, and 
thereby compelled the obligee to enter into 
;an obligation not required by law, it is not 
binding. This rule is settled by the highest 
authority. In U. S. v. Tingey, 5 Pet. [30 U. 
.SJ 115, the defendant, who was a surety 



of a purser in the navy in a joint and several 
bond, pleaded that the condition of the bond 
differed substantially from the requirement 
of the act of congress, and that the same was 
extorted from the purser and his sureties as 
the condition of his retaining his office. The 
court held the plea good. In conformity with 
this are a great number of decisions, some of 
which are U. S. v. Gordon, 7 Cranch [11 U. 

S.] 287; U. S. v. [Case No. 14,413]; 

U. S. v. Gordon [Id. 15,232]; U. S. v. Morgan, 
[Id. 15,809]; Beacom v. Holmes, 13 Serg. & 
R. 190; Purple v. Purple, 5 Pick. 26. And the 
cases in which it has been held that if the con- 
dition of a statutory bond contains stipulations 
which are not required by the statute, but sep- 
arable from those which are required, the lat- 
ter may be enforced and the former rejected, 
silently, at least, acknowledge the same rule, 
by requiring that one should be separable 
from the other, and by denying all efficacy 
to those provisions which have been inserted 
without warrant of law. Among the latter 
class of cases are U. S. v. Bradley, 10 Pet. 
[35 U. SJ 343; U. S. v. Linn, 15 Pet [40 
U. SJ. 315; Hall v. Gushing, 9 Pick. 395; 
Van Deusen v. Hay ward, 17 Wend. 67; Ring 
v. Gibbs, 26 Wend. 502; Shunk v. Miller, 5 
Barr [5 Pa. St.] 250. The rule which avoids 
such bonds rests upon the want of authority 
in "the public officer to take them, and upon 
the policy of guarding the citizen against op- 
pression by the illegal exercise of official pow- 
er. It is well stated by Sewall, J., in Churchill 
v. Perkins, 5 Mass. 541, that where the plain- 
tiff demands the fruit of an obligation obtain- 
ed colore officii, it must be shown that the 
demand is justified by some authority of the 
office, otherwise it is against sound policy, 
and is void by the principles of the common 
law. By 'colore officii/ however, must be un- 
derstood some illegal exertion of authority, 
whereby an obligation is extorted which the 
statute does not require to be given. If all 
parties voluntarily consent to enter into the 
bond, and the departure from the precise 
requisitions of the statute is made by mis- 
take, or accident, and without any design to 
compel the obligees to enter into an under- 
taking not required by law, the bond is not 
invalid simply because it contains something 
which the statute does not authorize. U. S. 
r. Bradley, 10 Pet. [35 U. S.] 364; U. S. v. 
Linn, 15 Pet. [40 TJ. SJ 290. Whether it can 
be enforced, or not depends upon the possi- 
bility of separating the part of the condition 
authorized and required from the residue of 
the condition, where the condition is not whol- 
ly in conformity with the law; and that is 
the only objection to the bond." Under what 
circumstances of compulsion or constraint 
a bond or other obligation shall be consider- 
ed as extorted or exacted without legal right 
or authority, and therefore void, or as vol- 
untarily given, and therefore valid, is some- 
times a question of much difficulty, and in 
respect to which, as in respect to the ques- 
tion of what shall be regarded a voluntary 
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payment, there has not been an entire una- 
nimity of opinion. Apparently conflicting 
decisions upon these questions have been 
made in different states. The decisions of 
the courts of the Un'ted States have not, 
perhaps, been entirely uniform, but it is be- 
lieved that it may be properly assumed upon 
the authority of those decisions that a bond 
not given by the obligor of his own free 
will, but illegally exacted by a public officer, 
as a statutory bond and as a condition pre- 
cedent to the exercise of any legal right, is 
void. A careful review of the authorities 
bearing upon this question, or upon other 
questions arising in this case, will not be 
attempted, but several cases which it is sup- 
posed may hav? an important bearing upon 
some of those questions will be referred to, 
and a brief statement of some of the points 
decided will be made. It will perhaps be 
useful to consider most of these cases in 
chronological order: 

In 180S, in XL S. v. Hipkin [Case No. 15,- 
371] in the district court of the United 
States, at Norfolk, Va., it was insisted that 
a bond given for the enrolment of a vessel 
was void because its condition was not au- 
thorized by, but was contrary to, the ex- 
press provisions of the law which required 
a bond on such enrolment, and also because 
it was hostile to the genius and spirit of 
the laws upon the subject of navigation and 
commerce. The question arose upon a gen- 
eral demurrer to the declaration. This de- 
claration set out the bond, and the condition 
annexed; but it did not (so far as appears 
from the report of the case) set out the cir- 
cumstances under which the bond was giv- 
en, or any requirement by the collector that 
the bond should be given in the form adopt- 
ed. After the argument on the part of the 
defendant had been concluded, Mr. Hay, 
the attorney of the United States, expressly 
admitted "that a condition in a bond taken 
by a public officer which was not authorized 
by the law which required the bond was 
void, and that no action could be maintained 
for the breach of such a condition." He al- 
so admitted that "if the laws referred to by 
the defendant's counsel were the only laws 
upon the subject, the argument which had 
been urged was unanswerable." He then 
asked time not only to examine the acts of 
congress upon the subject, but to consult 
with the officers of the customs in order to 
ascertain whether there was not some au- 
thority for taking a bond with the condition 
set out in the declaration. This being grant- 
ed, the case was continued for several days. 
In the end Mr. Hay stated that he had 
not only made every examination into the 
subject he could, but had also applied to the 
officers of the customs for their aid in the 
research; that it had been in vain, for no 
other laws could be found applicable to the 
case; that the position for which the de- 
fendant's counsel contended he could not 
deny, and he should therefore dismiss the 



cause. The report states that this was done, 
and that at the same time several other 
causes instituted on similar bonds were al- 
so dismissed. It is true that there was no 
decision by the eoui't in this case, but the 
distinguished character and the great legal 
learning and ability of Mr. Hay give to 
his deliberate opinions, thus expressed and 
thus acted upon, the force of a legal ad- 
judication. It will, however, be observed 
that the question whether under the plead- 
ings the bond ought to be considered as 
voluntarily given, or as having been illegally 
exacted, was not discussed; and that the 
case was apparently disposed of upon the 
conceded invalidity of the bond, upon the 
facts, as understood by the district attorney, 
irrespective of the form of the pleadings 
and without any discussion of the question 
whether if the bond had been voluntarily 
given it might have been enforced. 

In 1811, in U. S v. Morgan [supra], in 
an action upon an embargo bond, Mr. Jus- 
tice Washington decided that a statutory 
bond which bound the obligors to do more 
than the law required, was not the bond 
which the officer was authorized to take, 
and was void. The question arose upon de- 
murrer to the defendant's plea, but the facts 
alleged by it are not set forth, and the only 
reference to the question of the validity of 
a voluntary bond, or to the allegations of 
the plea bearing upon that question, is to be 
found in that part of Mr. Justice Washing- 
ton's opinion in which he says: "The court 
will not say that if such a bond be volun- 
tarily given, it would on that account be 
valid. But there is no ground for saying 
that the bond in question was voluntarily 
given, since the reverse is stated by the 
defendant, and admitted by the United 
States." 

In the same year, in Dixon v. U. S. [supra], 
Mr. Chief Justice Marshall sustained a de- 
murrer to a declaration upon an embargo 
bond, the condition of which imposed upon 
the obligors a liability beyond that required 
by statute. This was caused by inserting 
in the condition of the bond a clause not au- 
thorized by law, and by the omission (in the 
required condition for re-landing the goods 
in respect to which it was made in some 
port of the United States) of the words "dan- 
gers of the seas excepted," as provided in 
the statute. The particular circumstances 
under which the bond was executed do not 
appear to have been set forth in the declara- 
tion demurred to, and the question whether 
the bond was voluntarily given or illegally 
exacted does not appear to have been dis- 
cussed. In delivering his opinion in respect 
to the validity of the bond in question, the- 
chief justice said: "A clause is inserted in 
the condition not warranted by law, and an 
exception is made by the law which is not 
inserted in the condition. The bond, there- 
fore, does not pursue the statute. The ques- 
tion is, whether the variance be such as to- 
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avoid the bond as a statutory obligation? 
That the member of the condition not re- 
quired by the statute cannot be permitted to 
prejudice the obligors is admitted by the 
attorney of the United States. But he con- 
tends that it cannot affect so much of the 
condition as pursues the statute. The plain- 
tiffs in error insist that it vitiates the whole 
bond, because it makes the instrument a dif- 
ferent one from that which the collector was 
authorized to demand. The cases adduced 
by neither party appear to me to decide the 
question, nor have I been able to find one 
that does. If a statute renders a bond void, 
which is taken for a particular object, and 
one be taken with a condition in part for 
this illegal object, and in part for other ob- 
jects not illegal, it is clear law that the 
illegal part vitiates the whole instrument. 
It is also believed that if a bond be given at 
common law, when both the obligor and 
obligee are free agents, acting for them- 
selves on an equal footing, and a part of the 
condition be void, but there is no statute 
annulling the bond on account of that con- 
dition, the instrument is valid as to so much 
as is lawful. But the case of a bond taken 
under a statute by an officer specially em- 
powered to take it, and containing additional 
conditions not warranted by that statute, 
differs essentially from either of these cases. 
The general policy of the law must require 
that the statute should be pursued, and the 
nature of the case requires that the power 
should be executed conformable to the act 
creating it If the form of the bond and 
condition were prescribed, there could be no 
doubt of the necessity of pursuing that form 
strictly and literally, but the form of the 
condition is not prescribed, and it must be 
sufficient that the bond conform substan- 
tially to the statute. But may the statute 
be exceeded? It would certainly be mis- 
chievous to allow officers to insert in the bonds 
they are empowered to require, conditions 
not warranted by law. Although courts and 
lawyers may know that such conditions have 
no effect, obligors may not know it, and this 
abuse of official power may very materially 
affect the interest of individuals, who may 
regulate their conduct on the opinion that 
they are bound to the full extent of the in- 
strument they have executed. That in this 
particular case, the condition inserted may 
not be in hostility to the general views of the 
legislature, cannot materially vary the ques- 
tion, for it is not warranted by the statute; 
and if the officer be at liberty, under the 
color of office, to introduce such conditions 
as his own judgment may approve, then' his 
judgment and not the statute becomes the 
director of his conduct Yet it is going far 
to say, that, for the insertion of even a ma- 
terial condition not warranted by law, not 
only the unauthorized condition but the bond, 
in other respects lawful, becomes absolutely 
void. The question, if considered in a gen- 
eral point of view, is certainly not without 



its difficulties. But there is a particular 
aspect belonging to the case itself which 
ought not to be entirely overlooked. It is 
said, that if this bond be void under the 
statute it is good at common law. That is, 
that if the statute had directed no bond, still 
judgment might be obtained on this obliga- 
tion, as on a voluntary contract by which 
the obligors bind themselves not to do an 
act which the policy of the law prohibits. 
If this argument be correct, then these obli- 
gors are liable at common law, under this 
bond, for the breach of that part of the con- 
dition which is now under consideration. The 
third section of the first supplemental act— 
2 Story's I^aws, 1072 [2 Stat. 451]— subjects 
the vessel and cargo to forfeiture in the 
very ease which this condition contemplates; 
and on the failure to seize them renders the 
owner or owners, agent, freighter, or factor, 
liable for the double value. This forfeiture 
is not secured by bond. If, then, for the 
fact of going to a foreign port, the obligors 
are liable at common law, under this bond, 
and are also liable under the statute, this 
circumstance seems to strengthen very much 
the reasons for requiring, that bonds taken 
under color of office should contain no con- 
dition not warranted by law. This con- 
dition is exceptionable in other respects; it 
omits the words 'dangers of the seas except- 
ed.' Original act of December 22, 1807, § 2. 
The attorney for the United States admits 
that if these words bt material, the omis- 
sion is fatal. I should have been astonished 
had he not admitted it. * * * There is 
still another part of this bond, which, in 
my judgment, deserves consideration. The 
vessel is averred in the declaration to have 
been a registered vessel, and the court must 
understand this to be the fact. If a licens- 
ed vessel, that part of the condition which 
stipulates that the vessel shall not proceed 
to any foreign port or place conforms to the 
statute. It is consequently a material part 
of the condition which binds the obligors, 
unless they could be permitted to contradict 
their bond, and could be certain to find 
evidence to support their plea. These are 
difficulties to which the collector has no 
right under the statute to expose them. The 
obligors could escape the effect of this argu- 
ment only by maintaining that the bond is 
void as a bond given by a coasting vessel 
because it does not appear to have been exe- 
cuted by the owner as well as the master. 
But the owner and master may be the same 
person. One court has already decided that 
this objection would not be valid, and I am 
not confident that other courts might not 
affirm the decision. If so, the condition 
which is introduced without the authority 
of law is a material one. But if these points 
could be decided against the defendant, it 
is, in my opinion, not for an officer taking a 
bond under a statute to exclude a con- 
dition prescribed by law, because, in his 
opinion, its insertion is useless. It is a point 
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on which the judgment of the officer is not 
to be exercised; and whether right or wrong, 
the effect will be the same. He is a minis- 
terial officer, whose business it is to pursue 
the statute, and if he fails to do so the stat- 
ute will not sanction his act. Although the 
operation of the bond should be the same, 
whether the condition prescribed by law 
be inserted or not, the law considers that 
condition as material, or it would not have 
been prescribed. The record, then, as it ap- 
pears in this court, exhibits a bond not de- 
mandable under the statute from a register- 
ed vessel, which this is admitted to be, and 
a suit on such bond cannot be sustained 
under the statute. If, as is my present 
opinion, the whole penalty be recoverable 
in a suit on a statutory bond, yet it is not 
recoverable on a bond rendered valid only by 
the common law. and deriving aid from the 
statute. This is a contract said to be good 
at common law, and if it be, then being a 
contract made in Virginia, the United States 
could only recover according to the laws of 
Virginia the damage actually sustained. In 
the judicial act it is declared that in such 
cases the court shall give judgment only for 
so much as is equitable, which must, on the 
application of either party, be referred to a 
jury. But I am .strongly inclined to the 
opinion that bonds taken to the government 
by one of its officers to prevent the commis- 
sion of an act rendered culpable by statute, 
if not valid under the statute, cannot be 
supported at common law so as to recover 
damages. I can perceive no criterion by 
which damages may be ascertained. I am 
by no means clear in this opinion, but as 
the award of a writ of inquiry, with direc- 
tions to consider the penalty as no guide to 
the jury in estimating damages, would be 
obviously a proceeding never contemplated 
by the law in these cases, I shall not award 
one, but shall sustain the demurrer." 

In the case of U. S. v. Gordon [Case No. 
15,232], decided by the chief justice during 
the same year, it was held on demurrer to 
the defendant's plea that an embargo bond 
exacted and taken in a penalty greater than 
that prescribed by the statute was void; 
the plea having alleged that the bond was 
taken for more than thrice the value of the 
vessel and cargo instead of twice their value 
as required by statute; and that the obligors 
were constrained to execute the bond by the 
collector to clear the vessel until the bond 

was executed. In the case of U. S. v. 

[supra], decided by the same learned judge, 
at the same term, it was held that the em- 
bargo bond declared on was void because 
the words "dangers of the seas excepted" 
were omitted in the condition, as they had 
been in the ease of Dixon v. TJ. S., supra. 
It was nevertheless intimated that a statu- 
tory bond, which superadds a condition that 
the statute does not authorize, is not vitiat- 
ed by the surplus matter, but that the court 
would reject the surplusage as a mere nul- 



lity, and construe the bond as if such surplus 
matter was not contained in it It is sup- 
posed, however, that this must be under- 
stood as referring to bonds voluntarily giv- 
en. 

In Armstrong v. U. S. [Case No. 549], de- 
cided the same year by Mr. Justice Wash- 
ington, it was held that a bond given by a 
collector of internal revenue, and his sureties 
under an act of congress ought to conform, 
in substance at least, to the requisitions of 
the statute, and that if it went beyond it 
was void, so far as it exceeded such requisi- 
tions. The question arose upon a bill in 
chancery to restrain the enforcement of a 
claim under that portion of the condition 
which was not required by the statute. 
Neither in this case, nor in that of Gordon, 
does it appear that the question of the va- 
lidity of such bond, when voluntarily given, 
was discussed by the counsel or passed upon 
by the court. 

In the case of U. S. v. Sawyer [Case No. 
16,227], decided by If r. Justice Story in 1812, 
the pleadings were informally and incorrect- 
ly drawn, and the case it only important as 
tending to maintain the position that in or- 
der to avoid a bond for being illegally taken 
colore officii, all the facts which show such 
illegality should be specially set up by the 
plea of the defendants, unless indeed they 
fully appear on the face of the declaration. 

In the case of U. S. v. Maurice [supra], 
decided by Chief Justice Marshall in 1823, 
the action was brought on a bond, the con- 
dition of which recited that Maurice had 
been appointed an agent for fortifications, 
and then provided that he should "truly 
and faithfully execute and discharge all the 
duties appertaining to the said office of 
agent." It was held that Maurice had never 
been legally appointed to such office; that, 
therefore, the bond was not valid as a statu- 
tory official bond; that it might neverthe- 
less be considered as an obligation to per- 
form the duties appertaining to the office of 
agent of fortifications; that those duties were 
prescribed by the army regulations; and 
"an undertaking to perform the duties pre- 
scribed in a distinct contract or in a law, 
or in any known paper prescribing those 
duties, is equivalent to an enumeration of 
those duties in the body of the contract it- 
self." There was no allegation that the 
bond was not voluntarily given, and it was 
held good as a common-law instrument vol- 
untarily executed by the obligors. The chief 
justice in his opinion declared that the ca- 
pacity of the United States to contract was 
co-extensive with the duties and powers of 
government; that every contract which sub- 
served to the performance of a duty might 
be rightfully made; that a contract executed 
by an individual and received by the govern- 
ment was prima facie evidence that it was 
entered into between proper parties; and 
the authority of an agent or officer of the 
government employed in making the con- 
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tract, is acknowledged by the individual 
when he makes the contract, and by the 
United States when the government asserts 
any rights under it 

In the case of U. S. v. Howell [Case No. 
15,405], decided in 1826, Mr. Justice Washing- 
ton expressed the opinion "that when a stat- 
ute requires an official bond to be taken, and 
prescribes substantially the terms of it, it 
must conform to the requisitions of the stat- 
ute, and if it goes beyond them it is void so 
far at least as it exceeds those requisitions;" 
but he added, "I have no doubt that the of- 
ficers of the government may legally take 
bonds or other securities for debts due to the 
United States, although no act of congress 
authorizes their being taken in the particu- 
lar case." 

In U. S. v. Brown [Case No. 14,663], decid- 
ed by Judge Hopkinson, 1831, the question 
"whether if the condition of a statutory bond 
contains more than is required by the stat- 
ute the bond is wholly void," was very elab- 
orately and ably discussed. The suit was 
brought upon a bond executed by a collector 
of direct taxes and his sureties. The statute 
directed that the collector should give a bond 
with sureties "for the true and faithful dis- 
charge of the duties of his office according to 
law, and particularly for the due collections 
and payments of all moneys assessed, etc.," 
and the condition of his bond as given was 
that "the said Nicholas Kern" (the collector) 
"has truly discharged, and shall continue 
truly and faithfully to discharge the duties 
of his said office." The objection to the bond 
was that it had a retrospective operation 
while the bond directed by the statute had 
not; and Judge Hopkinson stated that the 
question to be decided was not whether they 
could give to the bond a retrospective effect, 
as that was not pretended on the part of the 
plaintiffs, but whether by this departure 
from the statute the obligation was entirely 
void. It was not alleged by the defendant's 
plea that a bond containing that portion of 
the condition which was intended to give it a 
retrospective operation was required of the 
collector, by any other officer or any depart- 
ment of the United States. In deciding the 
question presented, Judge Hopkinson exam- 
ined and at considerable length discussed 
the purport and effect of several prior deci- 
sions. The case under consideration was 
compared with the case of U. S. v. Morgan, 
supra, and, after declaring that there was an 
important difference between them, Judge 
Hopkinson said: "The condition of that bond 
was not, as ours is, in its nature or terms 
divisible. There was not in it a part which 
was bad, and a part which was good, and so 
set forth that they might be separated from 
each other; that the one might be retained 
and the other rejected; that the obligation 
might stand good for the one and not for the 
other; that the United States might say on 
the record, we ask for a judgment only on so 
much of this condition and its forfeiture as 



is according to law. It is impossible to 
make the bond in Morgan's Case conform to 
the law by taking away any part of it. You 
must make altogether a new and a different 
condition; you must add an important quali- 
fication or exception given by the act of 
congress and not given by the bond, and 
must essentially change, indeed expunge, an- 
other part of the condition which was not 
warranted by the law. In short, you must 
make a new contract between the parties. 
It was a very plain case, and this may ac- 
count for the little attention that was given 
to the argument." In referring to the case 
of U. S. v. Hipkin, supra, Judge Hopkinson 
said: "No opinion was given by the court,, 
nor was any necessary. The objection to 
the bond was that the condition was con- 
trary 'to the express provisions of the law. 
It was not a case of a condition with several 
stipulations divisible from each other, some 
according to law and others not so. The 
district attorney admitted that no recovery 
could be had for a breach of a condition that 
was not authorized by the law which requir- 
ed the bond." The bond in Brown's Case 
was held by Judge Hopkinson to be binding 
to the extent of the condition directed by the 
statute, the learned judge stating in conclu- 
sion that the good part of the condition 
might be easily separated from the bad; 
that nothing was required to be added to the 
contract, and nothing to be taken from it, 
but what is favorable to the obligor, by 
diminishing the extent of his liability. 

The cases thus far considered have been 
cases decided by judges of the district or 
circuit courts of the United States; but three- 
cases decided by the court of last resort will 
now be referred to. 

The first of these (U. S. v. Tingey, 5 Pet. 
[30 U. S.] 115) was decided in 1831. The suit 
was upon the bond of a purser of the navy and 
his sureties. The statute required that the 
official- bond of apurser should be "condition- 
ed faithfully to perform all the duties of pur- 
ser of the navy of the United States;" while 
the bond actually given, instead of limiting 
the liability of the obligors to the duties or 
disbursements of the purser as such, made 
them liable for All moneys received by him, 
and for all public property committed to his 
care whether officially or otherwise. In this 
difference between the actual condition of 
the bond and that required by the statute, 
the case was not very unlike that now under 
consideration; but the pleadings in the two 
cases are widely different. In that case the 
defendant by special plea alleged that the 
navy department caused the bond to be pre- 
pared and transmitted to the purser, and re- 
quired and demanded that the same should 
be executed by him, with sufficient sureties,, 
before he should be permitted to remain in 
the office of purser or to receive the pay and. 
emoluments attached to his office; and "that 
the same was under color and pretence of 
the said act of congress, and under color of 
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office, required and extorted" from the purser 
and his sureties. On demurrer to this plea 
judgment was given against the United 
States. Referring to these allegations of the 
plea, Sir. Justice Story, who delivered the 
opinion of the court, said: "There is no pre- 
tence then to say that it was a bond volun- 
tarily given, or that though different from the 
form prescribed by the statute, it was received 
and executed without objection. It was de- 
manded of the party, upon the peril of losing 
his office; it was extorted under color of 
office, against the requisitions of the statute. 
It was plainly then an illegal bond, for no 
officer of the government has a right, by 
color of his office, to require of any subordi- 
nate officer, as a condition of holding office, 
that he should execute a bond with a condi- 
tion different from that prescribed by law. 
That would be not to execute, but to super- 
sede the requisitions of law. It would be 
very different when such a bond was, by mis- 
take or otherwise, voluntarily substituted by 
the parties for the statute bond without any 
coei-cion or extortion by color of office." 
The capacity of the United States to enter 
into a contract or take a bond, in cases not 
previously provided for by law, whenever it 
was proper to do so in the exercise of the 
constitutional powers confided to the govern- 
ment, was expressly affirmed, and it was de- 
clared that the government, through the in- 
strumentality of the proper department to 
which its powers are confided, might enter 
into contracts appropriate to the just exer- 
cise of such powers, and not prohibited by 
law. 

In the case of U. S. v. Bradley, 10 Pet. [35 
U. S.] 343, decided in 1836, the suit was upon 
a bond taken from a paymaster in the army 
and his sureties, and it was contended that the 
bond was void because the condition did not 
cover all the responsibilities required by the 
statute to be covered by the paymaster's of- 
ficial bond, and also because it imposed other 
responsibilities not required by the statute. 
The defendant's plea did not allege that the 
bond was extorted or required; but it was 
insisted that a bond void when requh*ed con- 
trary to a statute {referring to Tingey's Case) 
was equally void when taken -contrary to such 
statute. And the defendant's counsel also 
strongly resisted the claim on the part of the 
United States that the bond was good because 
voluntarily given, and that it was at least 
good so far as it conformed to the statute, even 
if void for the residue. Mr. Justice Story, 
in delivering the opinion of the court, again 
declared that a voluntary bond taken by the 
United States for a lawful purpose, but not 
prescribed by law, was valid. And he also 
declared that upon the face of the pleadings 
the bond must be taken to be a bond volun- 
tarily given, there being no averment that it 
was obtained by extortion or oppression, un- 
der color of office, as there was in Tingey's 
Case. He further said: "It has been urged, 
however, in the present ease, that the act of 



1816, c. 69 [3 Stat. 297], does, by necessary 
implication, prohibit the taking of any bonds 
from paymasters, other than those in the form 
prescribed by the sixth section of the act, and 
therefore that bonds taken in any other form 
are utterly void. We do not think so. The 
act merely prescribes the form and purport of 
the bond to be taken of paymasters by the 
war department. It is in this respect directory 
to that department; and doubtless it would 
be illegal for that department to insist upon 
a bond containing other provisions and con- 
ditions differing from those prescribed or re- 
quired by law. But the act has nowhere de- 
clared that all other bonds not taken in the 
prescribed form shall be utterly void; nor 
does such an implication arise from any of 
the terms contained in the act, or from any 
principles of public policy which it is designed 
to promote. A bond may, by mutual mistake 
or accident, and wholly without design, be 
taken in a form not prescribed by the act. 
It would be a very mischievous interpretation 
of the act to suppose that under such circum- 
stances it was the intendment of the act that 
the bond should be utterly void. Nothing, we 
think, but very strong and express language, 
should induce a court of justice to adopt such 
an interpretation. Where the act speaks out, 
it would be our duty to follow it; where it 
is silent, it is a sufficient compliance with the 
policy of the apt to declare the bond void as 
to any conditions which are imposed upon a 
party beyond what the law requires. This is 
not only the dictate of the common law, but of 
common sense. We think then that the pres- 
ent bond, so far as it is in conformity to the 
act of 1816, e. 69, is good; and for any excess 
beyond that act, if there be any (on which 
we do not decide), it is void pro tanto. The 
breach assigned is clearly of a part of the 
condition (viz., to account for the public mon- 
eys) which is in conformity to the act; and 
therefore action is well maintainable therefor." 

In U. S. v. Linn, 15 Pet. [40 U. SJ 290, de- 
cided in 1841, it was held that an obligation, 
not under seal, voluntarily given by a receiver 
of public moneys and his sureties as security 
for the faithful performance of his duties as 
such receiver, was valid, although the act of 
congress directed that he should give a bond 
with approved security. The court again de- 
cided that a voluntary contract or security, 
taken by the United States for a lawful pur- 
pose and upon a good consideration, although 
not prescribed by any law, is not void. And 
the validity of such voluntary contracts was 
again affirmed in Tyler v. Hand, 7 How. [48 
U. S.] 573, decided in 1849. 

Prior to the decision of the two cases last 
referred to, in 1839, the case of Tabor v. U. 
S. [Case No. 13,722], was decided in the circuit 
court by Mr. Justice Story, upon a statement 
of facts agreed by the parties, and an agree- 
ment that if the defendants were not required 
by law to execute the bond in question in 
order to enable the ship therein mentioned to 
proceed on her voyage, judgment should be 
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entered for the defendants. This was then 
the only question, and it was held that they 
were not. Mr. Justice Story, in disposing of 
the ease, said: "I am of the opinion that no 
action can he maintained on the present bond, 
as it seeks to enforce a supposed statute duty, 
and is in the nature of a penalty, and has 
been exacted by the officers of the government 
under a mistake, as well of their duty as of 
law." The bond had been taken by the col- 
lector as a bond required by statute, in a 
case not within its provisions; but the state- 
ment of facts agreed upon does not contain an 
admission that it was extorted or exacted, 
although it may justify the inference that it 
was required by the collector. 

The cases above referred to, and others not 
cited, are' sufficient to sustain the conclusion 
before stated, that the bond declared on in 
this suit if illegally exacted from the prin- 
cipal therein, as a condition precedent to the 
issuing of a distiller's license, is *wholly void, 
but there being nothing in the pleadings to 
show that the bond was illegally exacted, or 
that it was not prepared, executed, and deliver- 
ed without any previous requirement of the 
collector, it must, under the authority of the 
ease of IX S. v. Bradley, supra, be held to have 
been voluntarily given. The cases above cited 
also show that a bond voluntarily given to the 
United States to secure the performance of 
any lawful act or the discharge of any legal 
duty is valid, if the United States, in its 
political and corporate capacity, has a legal 
pecuniary interest in the performance of the 
condition of the bond, although such bond 
is not required by any act of congress; and 
that a bond executed by a public officer or 
private, individual, and his sureties, of their 
own free will, without any exaction or re- 
quirement on the part of the officer or agent 
taking the same on behalf of the government, 
and purporting to impose obligations not re- 
quired by any statute, as well as obligations 
so required, is not wholly void, simply be- 
cause it was erroneously supposed to be re- 
quired, and was given, taken, and accepted 
as a bond required by an act of congress. It 
is true that the language of some of the earlier 
cases would seem to lead to a different con- 
clusion, but in the more recent cases it is 
"held that where the different obligations can 
"be separated, the one from the other, the ob- 
ligations in excess of the statute requirement 
may be rejected as surplusage, and the bond 
enforced to the extent of the obligations re- 
quired by the statute. If the obligation in 
excess of the requirements of the statute thus 
voluntarily assumed would be held to be bind- 
ing if not connected with the obligation di- 
rected to be taken by the statute, it might, 
in the absence of the cases deciding the ques- 
tion, be considered extremely doubtful wheth- 
er an obligation, which, if standing alone, 
would be lawful and valid, should be held un- 
lawful and void, merely because it was con- 
tained in the same instrument with another 
entirely lawful and valid obligation which 



happened to be required or provided for by 
statute. But at this time and in this court, 
the question must be considered as one of au- 
thority; and it is believed that the cases 
which hold such bonds to be good to the ex- 
tent of the obligations required by statute, 
and void as to the excess, are so numerous 
and so authoritative that they must be follow- 
ed in this court, until overruled by the court 
of last resort. And when, as in this case, the 
precise form and extent of the statutory ob- 
ligation to be imposed is distinctly and ex- 
actly prescribed by statute, it must be con- 
ceded that there is much reason for saying that 
a bond which imposes other and very different 
obligations is against the policy of the stat- 
ute and the intentions of the legislature; and 
that all obligations in excess of such statutory 
requirements, found in any such statutory 
bond, are therefore void. Assuming, then, that 
a bond voluntarily given as a statutory bond, 
but purporting to impose obligations in addi- 
tion to those required by statute, may be 
good in part and void in part, as above stated, 
it becomes necessary to determine whether the 
bond declared on in this case is to be consid- 
ered as a bond of that character, and wheth- 
er, under the declaration the United States 
are entitled to recover. The recital in the 
condition of the bond, and the statements 
made in assigning breaches of its condition, 
are deemed sufficient (independent of the ad- 
missions made upon the argument) to justify 
the assumption that this bond was executed 
and taken as and for the bond of a distiller 
under the act of 1S62. Indeed there is noth- 
ing in the declaration to show that the United 
States had any other reason for taking the 
bond or have now any interest in enforcing 
its obligations, except as against the principal, 
obligor as a distiller. 

In this view of the case it is necessary to 
consider whether, under the cases cited, the 
United States can have judgment upon the 
ground that the bond declared on may be en- 
forced in respect to a portion of its condi- 
tion, although other portions of such condition, 
which are in excess of the condition author- 
ized by statute, are illegal and void. And this 
depends upon the question whether the por- 
tions of such condition which are in excess of 
the statutory requirement are so separable 
from the other portions of the condition of the 
bond that they may be rejected as surplusage, 
and the residue of the condition then be of 
such tenor and effect as to allow a recovery 
upon the breaches assigned. It will be seen 
by the extract which has been made from the 
opinion of Mr. Justice Curtis, in the ease of 
Hawes v. Marchant, that it was said by that 
learned judge that the cases in which it has 
been held that if the condition of a statutory 
bond contains stipulations which are not re- 
quired by the statute, but separable from those 
which are required, the latter may be en- 
forced and the former rejected, require that 
the one should be separable from the other; 
and that in the case of a voluntary bond the 
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question "whether it can he enforced or not, 
depends upon the possibility of separating the 
parts of the condition authorized and required 
from the residue of the condition, when the 
condition is not wholly in conformity with the 
law, and this is the only objection to the 
bond." And this statement is fully sustained 
by other cases. Where there is no doubt in 
regard to the interpretation or construction of 
the language of the obligation, this separa- 
tion is to be made, not by arbitrarily restrict- 
ing the effect of the language of such obliga- 
tions, but by rejecting as surplusage what- 
ever is unauthorized; thus reading and con- 
struing the writing as though such surplusage 
was stricken out. As was said in substance 
by Judge Hopkins in U. S. v. Brown, supra, 
there must be a part which is good and a part 
which is bad, so set forth that they may be 
separated from each other and one retained 
and the other rejected. Courts cannot make 
a new and different condition or contract, but 
may reject as surplusage any separate or sep- 
arable words or sentences which have been 
improperly introduced. Thus in the present 
case there is no difficulty in rejecting as sur- 
plusage the words, "and of such other act or 
acts as are now or may hereafter be in that 
behalf enacted," but the difficulty is in going 
further. It is impossible to make the bond 
conform to the statutory requirement by strik- 
ing out any part of the remaining condition 
which requires that "Jane Goodwin shall tru- 
ly and faithfully conform to all the provisions 
of the act of 1S62." In order to give such ef- 
fect to the condition much more would be re- 
quired. The provisions of that act relating 
to income returns, and to manufacturer's re- 
turns, to the payment of income and other 
taxes and duties, and to the affixing of stamps, 
are all in terms and effect covered by this con- 
dition, as much as the provisions of the 39th 
section under which a distiller's bond is re- 
quired, and in order to make the bond eon- 
form to the statute an entirely new condition 
must be made. In short, the good and bad 
parts of this condition are not separable, and 
the bond cannot be made to conform to the 
statute in the only mode in which common law 
courts are authorized to reform such contracts. 
The bond must therefore be held to be wholly 
void. See Hawes v. Marchant, decided by 
Judge Gurtis, and U. S. v. Brown, decided by 
Judge Hopkinson, hereinbefore referred to, 
and the cases there cited, and Lee v. Coles- 
hill, Cro. Eliz. 529, and Chater v. Beckett, 7 
Term R. 201. 

But even if the bond in this case could be 
held to be good and valid to the extent of the 
obligations imposed by a bond properly ex- 
ecuted and properly taken under the 39th sec- 
tion of the act of 1862, and with the condition 
therein specified, there would still remain an- 
other question of great importance which was 
not discussed on the argument, but in respect 
to which little doubt can be entertained. It 
is supposed that the only ground upon which 
the United States would be entitled to recover 



more than nominal damages, under the breach- 
es assigned in the declaration, is the non- 
payment of the duties legally due upon the 
spirits distilled by the principal in the bond;, 
and the 39th section of the act of 1SG2, in 
prescribing the condition of the distiller's 
bond, intended to secure such payment, pro- 
vides only for the payment of "the duties by 
this" (that) "act imposed" on the spirits so 
distilled. Now the act of 1862 imposed a duty 
of twenty cents a gallon only, and it was not 
until the passage of the act of March 3, 1864, 
that this duty was increased; by tbat act the 
duty on such spirits subsequently distilled and 
sold, or distilled and removed for consumption 
previous to the 1st day of July then next 
was increased to sixty cents the gallon. The- 
declaration alleges that Jane Goodwin con- 
tinued to be a distiller to and including the 5th 
day of May, 1864, that is, for two months 
after the duty was increased to sixty cents 
by the act of 1864; and that she distilled up 
to and including said 5th day of May, 1864, 
489,756 76-100 gallons of spirits, upon which 
there was due for duties and taxes under the 
several acts of congress the sum of $122,- 
744.82; and it then admits the payment of 
$106,708.76, or nearly $10,000 more than a tax 
of 20 cents per gallon upon such distilled spir- 
its would have amounted to; and there is 
nothing to show that any of the unpaid taxes 
were imposed in the act of 1SG2. It would 
seem then that under this state of the plead- 
ings nothing beyond nominal damages could 
be recovered upon this bond, even if it should 
be held to be valid to the extent of the obliga- 
tion required to be assumed by the distiller 
and her sureties in the bond required to be ex- 
ecuted under the 39th section of the, act of 
1862. But this question relates rather to the 
amount of damages than to the bare right to 
recover at least nominal damages; and, there- 
fore, it has been necessary to examine other 
and more embarrassing questions. The de- 
fendants are entitled to judgment upon the 
demurrer, but the plaintiffs will be allowed 
to amend their declaration. 

[There was a difference of opinion between 
Judge Hall and Judge Woodruff, in consequence 
of which the case was certified to the supreme 
court. The opinion of Judge Hall above was 
reversed. 154 U. S. 580, 14 Sup. Ct. 1213. For 
opinion of Judge Woodruff, see Case No. 15,- 
851.] 

Case 3JJ*o. 15,851. 

UNITED STATES v. MYNDERSE et al. 

[11 Blatchf. l;i 12 Int. Rev. Rec. 104.] 

Circuit Court, N. D. New York. June, 1870.2 

Internal Revenue — Distiller's Bond — Non- 
Compliance with Statutory Require- 
ments — Validity — Surplusage. 

1. The 39th section of the internal revenue 
act of July 1, 1862 (12 Stat. 446), describes 

i [Reported by Hon. Samuel Blatehford, Dis- 
trict Judge, and here reprinted by permission.] 

2 [Affirmed in 154 U. S. 580, 14 Sup. Ct. 
1213.] 



[27 Fed. Cas. .page 65] 



the bond to be given to the United States by 
distillers, on application for a license to distil, 
and specifies the several conditions of such 
bond in detail. The declaration herein averred, 
that G. made application to the collector of in- 
ternal revenue for a license as a distiller, and 
that the defendants thereupon became bound, 
bv writing obligatory, sealed, &c, to the Unit- 
ed States, in the sum of $18,000, conditioned 
that the said G. should truly and faithfully 
conform to all of the provisions of the said act, 
and of such other act or acts as were then, or 
might thereafter he, in that behalf enacted: 
Held, that the bond was a valid bond, and the 
defendants were liable thereon. 

2. Where a statute makes it the duty of a 
public officer to require of another an official 
bond, or a bond on granting a license, or the 
like, such bond is not necessarily invalid be- 
cause it contains conditions which the statute 
does not prescribe, or exceeds the requirements 
of the statute. 

3. When such bond is voluntarily given, and 
is not exacted or extorted colore officii it is 
binding. 

4. When conditions in excess of the statute 
requirement are inserted therein, such condi- 
tions may be rejected as surplusage, and the 
bond be sustained as to the others. 

[This was a suit by the United States 
against Edward Mynderse and Charles D. 
Mynderse.] 

William Dorsheimer, U. S. Disk Atty. 
William F. Cogswell, for defendants. 

Before WOODRUFF, Circuit Judge, and 
HALL, District Judge. 

WOODRUFF, Circuit Judge. It is conced- 
ed, on the argument of the defendants' de- 
murrer to the declaration herein, that the only 
question to be considered is, whether the bond 
declared upon is a valid instrument. It re- 
cites, that Jane Goodwin had made applica- 
tion to the collector of internal revenue for 
the 25th collection district of the state of New 
York, for a license as distiller, at the distil- 
lery situated at the town of Torrey, in, &c, 
and is conditioned, that, "if the said Jane 
Goodwin shall truly and faithfully conform to 
all the provisions of an act entitled 'An act 
to provide internal revenue to support the 
government, and to pay interest on the pub- 
lic debt,' approved July 1st, 1862, and of 
such other act or acts as were then, or might 
thereafter be, in this behalf, enacted, then 
the said obligation to be void, and of no 
further effect, otherwise," &c. By the 39th 
section of the act of July 1, 1862 (12 Stat 
446), referred to in the bond, it is made the 
duty of collectors, within their respective dis- 
tricts, to grant licenses for distilling to any 
person, being a resident of the United States, 
who shall desire the same, by application, 
&c, upon payment of the sum or duty pre- 
scribed; and it is provided, that, "at the 
time of applying for said license, and before 
the same is issued, the person so applying 
shall give bond to the United States, in such 
sum as shall be required by the collector, and 
with one or more sureties, to be approved by 
said collector, conditioned," (1) "that, in case 
any additional still or stills, or other imple- 
27FED.CAS — 5 
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ments to be used as aforesaid, shall be erect- 
ed by him, his agent or superintendent, he 
will, before using, &c, report in writing to 
the said collector the capacity thereof, and in- 
formation from time to time of any change in 
the form, capacity, &c, which either of the 
said stills, &c, may undergo;" (2) "that he 
will, from day to day, enter, or cause to be 
entered, in a book to be kept for that purpose, 
the number of gallons of spirits that may be 
distilled by said still or stills, &c., and, also, 
of the quantities of grain, or other vegetable 
productions, or other substances, put into the 
mash tub, or otherwise used by him * * * 
for the purpose of producing spirits, which 
said book shall be open at all times during the 
day (Sundays excepted) to the inspection of 
the said collector, who may make memoran- 
dums or transcripts therefrom;" (3) "and that 
he will render to the said collector, on the 
first, tenth, and twentieth days of each and 
every month, or within five days thereafter, 
during the continuance of said license, an 
exact account, in writing, taken from his 
books, of the number of gallons of spirits 
distilled and sold, or removed for consump- 
tion or sale, * * * and the proof thereof, 
and, also, of the quantities of grain, &c, 
* * *. put into the mash tub, or otherwise 
used by him, * * * for the purpose of pro- 
ducing spirits, for the period or fractional 
part of a month then next preceding the date 
of said report, which said report shall be veri- 
fied by affidavit in the manner prescribed by 
this act;" (4) "and that he will not sell, or 
permit to be sold, or removed for consump- 
tion or> sale, any spirits distilled by him un- 
der and by virtue of his said license, until 
the same shall have been inspected, gauged, 
and proved, and the quantity thereof duly 
entered upon his books as aforesaid;" (5) "and 
that he will, at the time of rendering said 
account, pay to the Said collector the duties 
which by this act are imposed upon the spirits 
so distilled." 

It is, of course, conceded, that the bond de- 
scribed in the declaration is not in the words 
of this 39th section. It is conditioned for 
conformity by the distiller to "all the provi- 
sions" of the act, and of such other acts as 
were then. (i. e., at the time of the execution 
of the bond,) or might thereafter be, in that 
behalf, (i. e., in regard to the duty of dis- 
tillers,) enacted. Now, if the condition of 
this bond, in its broad generality, did, in fact, 
require, as a condition, nothing which is not 
included in the details enumerated in the sec- 
tion describing the bond, the only question 
would be— is the bond void, because it does 
not follow the words of the section, but, in 
lieu thereof, employs general language, having 
no greater meaning; or, in another form, if 
the bond prescribed by the 39th section, liter- 
ally followed, would be conditioned for the 
performance of specific acts and duties, which, 
in truth, embrace all the duties imposed hy 
' the act, does the failure to enumerate all 
those duties in detail invalidate the bond? I 
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think not Ir> such case, the words, "eon- 
form to all the provisions" of the act, are, in 
meaning and in legal effect, the same as, 
"do and perform the several things in detail, 
enumerated in the act" Grouping the vari- 
ous duties in one phrase, and describing them 
as "conformity to all the provisions," is ex- 
actly equivalent to an enumeration of each 
in detail. Such a bond is no more onerous 
to the principal obligor, or to the sureties, and 
binds them to nothing which the statute did 
not require that they should, by the bond, be 
bound to do and perform. 

But, laying out of view, for the present, 
that part of the condition of the bond in suit 
which requires conformity to the provisions 
of acts which may thereafter be enacted, I am 
not ready to agree that a bond voluntarily 
given upon an application for a license as a 
distiller, conditioned for the performance of 
all the duties imposed on distillers by the 
act under which the license is granted, is in- 
valid, even if the applicant might have claim- 
ed such license upon tender of a bond less 
comprehensive in its scope. The cases relied 
upon by the defendants do not affirm such a 
proposition, but rather the contrary. It is to 
be carefully observed, that it does not appear 
that the collector, in the case before us, re- 
quired, exacted, or extorted the bond in the 
particular form in which it was given; but, 
only, that Jane Goodwin was a distiller of 
spirits, and owner of a distillery in the said 
town of Torrey, &c., and the defendants, by 
their certain writing obligatory, sealed, &c, 
recited an application to the collector for a 
license as distiller, and acknowledged 1 them- 
selves bound to the United States in the sum 
of $18,000, conditioned, nevertheless, that the 
said Jane Goodwin should truly and faith- 
fully conform to all of the provisions of the 
act under which such license was permitted. 
It is an undertaking, upon the granting and 
acceptance of a license to distil, that she will 
obey the statute which regulates her conduct 
as a distiller. 

In the first place, as we must assume that 
such a bond was voluntarily tendered, the 
rule, and the cases which hold that a bond 
exacted by a public officer, colore officii, is 
void, if it embrace conditions which he is not 
authorized to require, have no application 
to the case. U. S. v. Tingey, 5 Pet. [30 U. 
S.] 115; Hawes v. Marchant [Case No. 6,240]; 
TJ. S. v. Gordon [Id. 15,232]. 

On the other hand, in the case of TJ. S. v. 
Tingey [supra], in which the rule last men- 
tioned is stated and applied, the opinion of the 
court distinctly and unequivocally declares, 
that "it would be very different where such 
a bond was, by mistake or otherwise, volun- 
tarily substituted by the parties for the stat- 
ute bond, without any coercion or extortion by 
color of office." In that case, the statute re- 
quired that a purser should give bond "con- 
ditioned faithfully to perform all the duties 
of purser in the navy of the United States." 
The bond actually given was construed to 



require him to account for all moneys re- 
ceived by him, and for all public property 
committed to his care, whether officially as 
purser, or otherwise, and was deemed clearly 
not in the terms of the act, and Mr. Justice 
Story, in giving the opinion of the court, says: 
"Upon this posture of the case, a question 
has been made, and elaborately argued at 
the bar, how far a bond voluntarily given to 
the United States, and not prescribed by law, 
is a valid instrument, * * * in other 
words, whether the United States have, in 
their political capacity, a right to enter into 
a contract, or to take a bond, in eases not 
previously provided for by some law. Upon 
full consideration of this subject, we are of 
opinion, that the United States have such a 
capacity to enter into contracts." Upon fur- 
ther discussion, and full affirmance of this 
doctrine, the opinion of the court places the 
decision of the case upon the sole ground, 
that the bond was (as the demurrer was 
held to admit) required and extorted by the 
secretary of the navy, under color of office. 
Upon the principles declared in the opinion, 
it cannot be doubted, that, had the bond then 
in question been found a voluntary bond, ex- 
ecuted without duress or requirement, it 
would have been binding according to its 
terms, and would have bound the sureties for 
any publie property committed to the care of 
their principal. 

The case of Speake v. U. S., 9 Cranch [13 
U. S.] 28, necessarily involves the same prin- 
ciple. There, the statute required the exe- 
cution of a bond in double the value of a 
vessel cleared from a port of the United 
States. The defence was, that the bond in 
suit was taken in a greater sum. But, in the 
absence of allegations that it was unduly ob- 
tained by the collector, colore officii, by fraud, 
oppression, or circumvention, the sureties were 
estopped to allege that the value of the ves- 
sel and eargo was less than one-half the pen- 
alty. This, of course, affirms that the bond 
was valid according to its terms, and must 
operate according to its common-law import; 
whereas, if any excess in amount, though 
voluntarily inserted, would render it void, it 
could have no operation between the imme- 
diate parties, even by estoppel. 

In the state of New York, the statute (2 
Rev. Laws, p. 139, § 5) required the treasurer 
of a county to give a bond conditioned "that 
he shall well and faithfully execute the office 
of treasurer of such county, and pay all mon- 
eys which shall come to his hands as treasur- 
er, according to law, and render a just and, 
true account thereof to the said supervisors, 
or to the comptroller of the state." In Super- 
visors v. Van Campen, 3 Wend. 48, a bond 
executed by e eounty treasurer was held a 
valid bond, although, instead of being condi- 
tioned according to this specification in the 
statute, it was simply that the said M. V. C. 
"shall well, truly, and faithfully execute and 
perform the duties of treasurer of S3id coun- 
ty, according to law." 
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In U. S. v. Bradley, 10 Pet [35 U. S.] 343, 
a bond voluntarily given by a paymaster, 
though not in conformity with the statute 
prescribing the bonds of such officers, was 
held valid, notwithstanding it purported to 
bind the sureties to a broader extent than 
the act prescribed. It is true, that, in that 
case, the breaches alleged were of the very 
condition which the statute required to be 
inserted in the bond, namely, that he ac- 
count, &c; and it was not necessary for the 
court to decide whether the sureties would 
be liable for a breach of duty mentioned in 
the condition of the bond, but not specified 
in the statute prescribing the condition; and 
the court, therefore, while they reaffirmed 
the doctrines of the opinion in U. S. v. Tin- 
gey, decided all that was material, when 
they held .the bond valid" as to the condi- 
tions prescribed by the statute, and effec- 
tual to charge the sureties for the breaches 
against which the prescribed bond was in- 
tended to protect the government 

It is to be observed, that the case now be- 
fore us charges only breaches of the very 
condition mentioned in the statute (section 
39), describing the bond to be given by a 
distiller; and we are, nevertheless, asked 
to hold, that, because the bond is condi- 
tioned for the performance of all the duties 
required of a distiller under the act, it is 
not good as to those duties which the stat- 
ute requires shall be secured by bond. 

The case of TJ. S. v. Linn, 15 Pet [40 TJ. S.] 
290, reaffirms, in a still stronger case, the 
validity of an instrument executed to the 
United States, not conforming to the statute 
requirements, and upon the principle of the 
case above stated. 

I am quite aware, that it has been insisted, 
that, when a statutory bond contains condi- 
tions required by the act under which it is 
taken, and other conditions which are not so 
required, it is void as to the latter. See 
Armstrong v. U. S. [Case No. 549]; TJ. S. v. 
Howell [Id. 35,405]. And this proposition 
finds some color in the opinion of Chief Jus- 
tice Marshall in Dixon v. U. S. [Id. 3,934]. 
But, it will be seen, that, in that case, his 
language relates to conditions introduced by 
the officer taking the bond, under color of 
office, which conditions are not warranted 
by law, and that the point in judgment was, 
whether the bond was wholly void. And in 
TJ. S. v. [Id. 14,413] he held, in con- 
formity with the remarks in the former case, 
that, in dealing with a statutory obligation, 
matter inserted in the obligation, which the 
statute did not require might be rejected 
as surplusage, and the bond stand valid for 
the residue. Observations of a similar pur- 
port appear in the opinion of Mr. Justice 
Story in TJ. S. v. Bradley, 10 Pet [35 TJ. S.] 
343, above referred to 

This distinction may well exist where the 
bond has no legal existence except by force 
of the statute which has prescribed the tak- 
ing of the bond; and. if it is applicable to 
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all cases in which congress have assumed 
to direct the taking of a bond, it should not 
be applied to a bond in substantial con- 
formity with the statute, and containing no 
condition that is not within the clear duty 
imposed by the act itself. But, conceding 
that the bond now in suit is to be tested by 
the views last adverted to, what conditions 
are inserted in it which the statute requir- 
ing the bond does not contemplate? The 
condition is, that the "distiller shall truly 
and faithfully conform to all the provisions 
of the act of July 1, 1862 (being the act 
which authorizes the license to distill), and 
of such other act or acts as were then, or 
might thereafter be, in that (or this) behalf, 
enacted. Now, the 39th section of the stat- 
ute does not provide for a bond to comply 
with future enactments. So far, then, as it 
relates to duties created by future statutes, 
let the words, "or might thereafter be," be 
struck out as surplusage, according to the 
opinion of Chief Justice Marshall. What, 
then, is embraced in the condition, which the 
statute did not prescribe? The duties of a 
distiller, in keeping books, and making en- 
tries therein, of the spirits distilled, and of 
the materials used, to be open to inspection, 
and in making returns to the collector, on 
the 1st, 10th, and 20th of each month, of 
sales made or spirits removed, and in pay- 
ing the duties thereon, are prescribed in sec- 
tion 45 of the act, and almost in the words 
of the 39th section, which prescribes the 
bond to be given: and it is the violation of 
the requirements of this 45th section which 
constitutes the breach of the bond in suit. 
The bond clearly embraces the alleged de- 
faults. The statute clearly requires that the 
bond shall be conditioned against such de- 
faults. Had the bond been conditioned in 
the very words of the statute, it would have 
been broken by the alleged defaults on which 
the. action is founded. There is no pretence 
that the defendants are now sought to be 
drawn into a new liability or subjected to one 
which the statute did not contemplate. Had 
the words of the statute been followed, the 
defendants would have been in the same 
condition in which they now are. It is the 
defendants who are seeking, on grounds 
highly technical, to avoid a just liability. 
Why, then, is not the bond effectual? It is 
said, that other violations of the act may be 
committed, which would be a breach of this 
general condition of the bond, and that the 
court cannot sustain the bond, because the 
language of the bond includes both indis- 
criminately. If the fact be as assumed, I 
could not assent to the inference. 

The propositions stated are, that the condi- 
tions which are inserted in the bond, but 
which are not mentioned in the statute, are 
inoperative; that the general words of the 
bond include both; that the court cannot 
reform the language of the bond, and, to 
strike out any of the words, would be to de- 
stroy the whole condition; and that the 
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court cannot, by construction, limit the ope- 
ration of the bond to what it might lawfully 
require, and must, therefore, of necessity, 
hold the bond altogether void. This argu- 
ment may be illustrated by an example. If 
the bond was, by the statute, required to 
enjoin obedience to the 45th section, and 
it was so drawn as to require obedience 
to the 45th and 56th, the court could treat 
all reference to the 56th as surplusage, 
and hold it good as to the requirements 
of the 45th, but, if in terms drawn so 
as to require obedience to all the provi- 
sions of the act, the court cannot regard 
any portion of it as surplusage, or limit 
its operation to the 45th. even though it 
should appear that only those two sections 
create or impose an* duty. This does not 
seem to me reasonable, or as resting upon 
any sensible ground. In my judgment, the 
present ease is fairly illustrated by the 
above example. I do not find in the act any 
duty imposed upon a distiller, in the behalf 
mentioned in the bond in this case, (except 
what is contained in the* 56th section of the 
act,) which th* 1 bond prescribed in the 39th 
section, (and which, in every view, it was 
lawful to take,) does not embrace. 

It was suggested, in the argument, that the 
bond, as now framed, would make failure to 
pay the license tax, to make manufacturer's 
returns, or to comply with the stamp act, 
breaches of the condition. Not so. They have 
no relation to the duties of distillers, as such. 
The distiller has not to make manufacturer's 
returns, other than what are mentioned in the 
39th, 45th, and 56th sections. The single 
duty which I find imposed upon distillers, the 
performance of which is not required to be 
made by the 39th section a condition of the 
bond, is, that he will make monthly returns 
to the inspector. All else is properly em- 
braced in the bond, as prescribed. The ob- 
jection to the bond comes, then, to this— it is 
conditioned for conformity to all the require- 
ments o\. the act. The section directing the 
giving of the bond does not require that the 
distiller shall give a hond conditioned to make 
the monthly returns to the inspector, and, in 
that respect, the bond in question exceeds the 
requirement. It seems to me more in accord- 
ance with good sense, with the maxim which 
prefers that "res magis valeat quam pereat," 
witn the spirit and intent of the decisions 
above referred to, and with what is just to 
both parties, to say, that this bond is in sub- 
stantial, though not literal, compliance with 
the statute; that it was voluntarily given, to 
secure what it was not only lawful, but the 
duty of the distiller, to do; that it was mani- 
festly taken in good faith, for the single pur- 
pose of securing those things which it was in- 
tended such bond should secure, and has in it 
no taint of illegality whatever; and, finally, 
if its terms are so comprehensive as to em- 
brace a duty to render an account, which 
duty, if separately specified, would have been 
rejected therefrom as an excess or surplus- | 



age, that it is our duty to regard the require- 
ment embodied in the general words used as 
not, in point of law, including it, and to hold 
that the breach which is alleged, and which 
is clearly one which constitutes a breach of 
the bond described in the statute, is covered 
by the condition. 

These views lead me to the conclusion that 
the plaintiffs should have judgment on the de- 
murrer. 

HALL, District Judge, did not concur in the 
foregoing opinion, but came to the conclusion 
that the defendants were entitled to judg- 
ment on thp demurrer. See his opinion [Case 
No. 15,850a]. The case was then certified to 
the supreme court, upon a difference of opin- 
ion. In that court, the bond was held valid, 
in affirmance of* the conclusion of Judge 
WOODRUFF, and, on the return of the man- 
date, judgment for the plaintiffs, on the de- 
murrer, was ordered. [154 II. S. 5S0, 14 
Sup. Ct. 1213.] 
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Case Wo. 15,852. 

UNITED STATES v. NAGLE et al. 

[17 Blatchf. 258; i 8 Reporter, 772.] 

Circuit Court, S. D. New York. Nov. 3, 1879. 

Criminal Law — Infokmation — Signature op 
District Attorney. 

1. The fact that an indictment against a per- 
son has been quashed because of insufficient 
averments is no ground for quashing an infor- 
mation subsequently filed by the district attor- 
ney against the same person for the same of- 
fence. 

2. It is no objection to an information filed 
in open court by the sworn assistant of the 
district attorney, that the signature of the dis- 
trict attorney to the information was written by 
such assistant by virtue of a general authori- 
ty conferred upon him by the district attorney. 

[This was an information against David 
J. Nagle and others. Heard on motion to 
quash.] 

Sutherland Tenney, Asst U. S. Dist Atty. 
Augustus F. Bays, for defendant. 

BENEDICT, District Judge. The fact that 
these same defendants were indicted by the 
grand jury for the same offence described in 
this information, which indictment was 
quashed because of insufficient averments, af- 
fords no ground whatever upon which to ask 
that this information be quashed. The dis- 
trict attorney had the right to proceed by 
information notwithstanding the fact that, 
on a former occasion, he had elected to pro- 
ceed by indictment and had submitted the 
case* to the consideration of a grand jury. 

It is no objection to an information filed in 

i [Reported by Hoc. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 
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open court by the sworn assistant of the dis- r 
trict attorney, that the signature of the dis- 
trict attorney attached to the information 
was written by such assistant, by virtue of 
a general authority conferred upon him by 
the district attorney. 

The motion to quash the information is de- 
nted. 



Case 3S"o. 15,853. 

UNITED STATES v. NAILOR. 

[4 Cranch, O. C. 372.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1833. 

Criminal Evidence— Keeping House of Iix 
Fame. 

Upon an indictment for keeping a house of 
ill fame, evidence of the ill fame of the de- 
fendant herself, cannot be given. 

Indictment [against Priscy Nailor] for keep- 
ing a house of ill fame, &c. 

THE COURT, (THRUSTON, Circuit Judge, 
absent,) on the authority of the case of U. S. 
v. Jourdine [Case No. 15,499], refused to per- 
mit the United States to give evidence of the 
ill fame of the defendant herself. 

Verdict, "Not guilty." 
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UNITED STATES v. The NANCY. 

SAME v. The CAROLINE. 

[3 Wash. C. C. 281.] 2 

Circuit Court, D. Pennsylvania. April Term, 
1814. 

Nc-n Intercourse — Prohibited Artiot.es — Con- 
tinuity op Votage— Intent in Lading. 

1. The prohibited articles, the importation or 
the putting on board of which, with intent to 
import the same, is made a cause of forfeiture 
by the 5th section of the act of March 1, 1809 
[2 Stat. 529], are, as well those which are pro- 
hibited on account of the place at which they 
were laden, as those which are the growth, 
produce, or manufacture, of the offending na- 
tion. 

2. Although the merchandise, which is the 
subject of this information, was landed, and 
the duties paid thereon, at Amelia Island, in 
Florida, and thence trans-shipped to Philadel- 
phia—yet, as the goods were originally put on 
board the vessel, with intention to import them 
into the United States, no question can arise 
as to the continuity of the voyage; the offence 
under the law consisting, not in the importa- 
tion, but in the intention with which the mer- 
chandise was put on board. 

3. The non-importation law of March 2, 1811 
[2 Stat 651], which revived the act of March 
1, 1809, the provisions of which extended to the 
possessions, as well as the colonies and depend- 
encies, of Great Britain, did not extend to the 
possessions, but only to the colonies and de- 
pendencies of that power. 

1 [Reported by Hon. William Cranch, Chief 
.1 udge.] 

2 [Originally published from the MSS. of 
Hon. Bushrod Washington, Associate Justice 
of the Supreme Court of the United States, un- 
der the supervision of Richard Peters, Jr., 
Esq.] 



4. Malta was not a dependency of Great Brit- 
ain. 

[Appeal from the district court of the Unit- 
ed States for the district of Pennsylvania.] 

WASHINGTON, Circuit Justice. These are 
informations, filed on behalf of the United 
States, against the brig Nancy and her cargo, 
and also against the cargo of the Caroline, 
for breaches of the non-importation laws of 
the United States. The Nancy is claimed by 
an American citizen; and the goods in the 
two vessels are claimed by Willing & Francis, 
for themselves, and on account of certain per- 
sons residing at Malta. The facts, in these 
cases, are— that the goods imported into the 
port of Philadelphia in these vessels, were 
shipped at the island of Malta, in the ship 
Union, by the jurats of the university of the 
four cities of Malta, some time in the month 
of February, 1811, consigned to Willing & 
Francis at Philadelphia, to be sold by them, 
and the proceeds to be invested in a return 
cargo of flour. It appears, by the letters from 
the shippers of this cargo to their consignees, 
that in case the non-importation law as to 
Great Britain should be renewed, the Union, 
with the cargo on board, was to be ordered to 
Amelia Island, where her cargo was to be 
taken out and replaced by a cargo of flour, 
which the consignees were to send forward to 
that place. On the 6th of May, 1811, Willing 
& Francis received information of this con- 
signment, and immediately sent orders to the 
master of the Union, who had then arrived 
on the coast of the United States, to proceed 
to Amelia Island; to which place, they in- 
formed him, they would despatch two vessels 
with flour, to load the Union, and also to re- 
ceive her cargo to bring to Philadelphia. 
The flour was accordingly sent to Amelia Is- 
land in these two vessels, the Nancy and the 
Caroline, in which the cargo of the Union 
was imported .into Philadelphia, some time in 
August, 1811. A pro forma decree having 
been made by the district court, dismissing 
the information [case unreported], appeals 
were entered to this court. 

The questions arising in these causes, are 
— (1) Was the cargo of the Union, in whole or 
in part, the growth, produce, or manufacture, 
of the island of Malta? (2) Was the impor- 
tation into the United States to be considered 
as having been made from that island, or 
from Amelia Island? (3) Was the island of 
Malta a dependence of Great Britain? 

1. As to the first question, there can be no 
doubt, upon the evidence, that the articles 
composing this cargo are not produced in the 
island of Malta for exportation; and that this 
particular cargo was imported into that is- 
land from Italy and other places, not belong- 
ing in any respect to the British government. 

2. In order to arrive at a clear understand- 
ing of the subject, to be considered under the 
second head of argument; it will be proper 
to take a brief view of the different acts of 
congress, which interdicted commercial inter- 



U. S. v. NANCY (Case No. 15,854) 



[27 Fed. Cas. page 70] 



course between the United States and Great - 
Britain. 

The act of March 1, 1809, prohibits, after 
the 20th of May following, the importation 
into the United States, of any goods, &c, 
wherever grown or manufactured, from any 
port or place situated in Great Britain, or 
France, or in any of the colonies, or depend- 
encies; or in the actual possession of either 
of those nations. It also prohibits the im- 
portation of any goods, being the growth, 
produce, or manufacture of those countries, or 
of their colonies, dependencies, or places, in 
their actual possession, from any port what- 
ever. The 5th section of this law declares, 
that all such prohibited articles, imported into 
the United States, contrary to the true intent 
and meaning of the act, or which should be 
put on board of any vessel, with intention of 
importing the same into the United States, to- 
gether with all other articles on board of the 
same vessel, belonging to the owner of the 
prohibited articles; should be forfeited. The 
sixth section provides, that if the said pro- 
hibited articles should be put on board, with 
intent to import the same into the United 
States, with the knowledge of the owner, or 
master of such vessel, the vessel also should 
be forfeited. The operation of this law as 
against Great Britain, was suspended for a 
short time, by the president's proclamation, 
issued on the 19th of April, 1809 (5 Am. Reg.), 
in consequence of the arrangement with Mr. 
Erskine; and was to take effect on the 10th 
of June following— and was again revived by 
proclamation, dated the 9th of August, 1809. 
But it at length expired, by its own limita- 
tion, in May, 1810, no law having been pass- 
ed, during that session, further to continue 
it By the act of May 1, 1S10 [2 Stat 605], 
it was however declared, that in ease either 
Great Britain or Prance should, before the 
3d of March, 1811, so revoke or modify her 
edicts, as that they should cease to violate 
the neutral commerce of the United States— 
which fact, the president was to declare, by 
proclamation; and if the other nation should 
not, within three months thereafter, do the 
same thing, in relation to her edicts, that the 
3d, 4th, 5th, 6th, 7th, 8th, 9th, 10th, and 18th 
sections of the act of March 1, 1809, should, 
from the expiration of the said three months 
from the date of the said proclamation, be 
revived against the dominions, colonies, and 
dependencies, and the articles the growth, 
produce, or manufacture of the dominions, 
colonies, and dependencies of the nation so 
refusing, or neglecting to revoke, or modify 
her edicts; and that the restrictions imposed 
by this act, (which relate only to the prohibi- 
tion of our waters to the armed vessels of 
those two nations,) should, from the date of 
the proclamation, cease, in relation to the na- 
tion so revoking her decrees. On the 2d of 
November, 1810, the president issued his 
proclamation, declaring that France had com- 
plied with the conditions of the law of the 1st 
of May, 1S10; in consequence of which, the 



above sections of the act of March 1, 1809, 
were brought into operation against Great 
Britain, her colonies and dependencies, to 
take effect from the 2d of February, 1811, un- 
less, before that time, Great Britain should 
repeal her offensive edicts. Then came the 
act of March 2, 1811, which enacted, that un- 
til the president should, by his proclamation, 
declare, that Great Britain had revoked, or so 
modified her edicts, as that they had ceased 
to violate the neutral commerce of the Unit- 
ed States, the provisions of the above sec- 
tions of March 1, 1809, should have full force, 
and be immediately carried into effect against 
Great Britain, her colonies and dependencies. 
From this view of the above laws, the two 
following positions appear to the court to 
be perfectly clear; 1st, that the prohibited 
articles, the importation of which, or the put- 
ting on board of which, with intention to 
import the same into the United States, is 
made, by the fifth section of the act of the 
1st of March, 1809, a cause of forfeiture, are, 
as well those which are prohibited on ac- 
count of the place at which they were put 
on board, as those which are the growth, 
produce, or manufacture of the offending na- 
tion. The object of the law was to interdict 
all commerce with the ports, as well as in 
the products of Great Britain and France, 
so far as related to importations into the 
United States; and a violation, or intention 
to violate this policy of our government, 
was, in reason, as well as by the plain con- 
struction of the law, made punishable in ei- 
ther case. If then the island of Malta should 
be determined to be a prohibited place, and 
the intention of the owners of this cargo, at 
that place, was to import the same into the 
United States; or, without such intention be- 
ing proved, the importation was made, ei- 
ther directly or indirectly; the forfeiture" was 
complete, as soon as the cargo came within 
the jurisdiction of the United States, not- 
withstanding the landing, and paying of 
duties, at Amelia Island, and the trans-ship- 
ment at that place, for the port of Philadel- 
phia. In the latter case, that is, of an origi- 
nal importation, from Malta to Amelia 
Island; there can be no doubt, but that if 
the cargo had been bona fide sold at Amelia 
Island, the purchaser might have imported 
it into the United States, without incurring 
a forfeiture; because the continuity of the 
voyage, from the forbidden place, would have 
been substantially broken, and not in form 
merely. Contrivances to evade a law, may 
sometimes be so deeply laid, as to elude de- 
tection, notwithstanding the strictest exam- 
ination of all the circumstances that can be 
brought to light But whenever it is made 
clearly to appear, that the law, in its obvi- 
ous spirit and intention, has been violated 
by covert means, a court of justice would 
forget its duty, by affording its sanction to 
such contrivances. But, when it appears, 
that the cargo was originally put on board, 
with intent to import the same into the Unit- 
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ed States, no question, it is conceived, can 
arise, as to the continuity of the voyage; for 
here the offence consists, not in the impor- 
tation, but in the intention with which the 
cargo was put on hoard. Now, as to the 
facts in this case, there can be no doubt. 
The letters from the owners at Malta, to 
their consignees, and from those consignees 
to the master of the Union, and to their 
agent at Amelia Island, as also to the per- 
son whom they sent in the Nancy— all prove 
clearly, that the cargo was put on board at 
Malta, with an intention to import the same 
Into the United States; directly, if the laws 
would permit; and if not, then indirectly, by 
trans-shipping it at Amelia Island. 

The second position which arises out of 
the view before taken, of the different acts 
of congress on this subject, is, that the non- 
importation law of March 1, 1809, which in- 
terdicted commerce with the possessions, as 
well as with the colonies and dependencies 
of Great Britain, was revived only against 
that nation, her colonies, and dependencies; 
and this conducts us to the third and most 
difficult question in the cause. Is Malta to 
be considered as a dependence of Great Brit- 
ain? In deciding this question, the court 
has not had an opportunity to derive much 
information from books. The precise mean- 
ing of the word "dependency," as it is used 
by congress, in the law under consideration, 
cannot be ascertained with any degree of 
certainty. It may, however, be safely con- 
cluded, that it imports some civil and polit- 
ical relation, which one country bears to an- 
other, as its superior, different from that of 
a mere possession. The introduction of the 
words "actual possession," into the act of 
March 1, 1809, and the omission of them in 
that of May 1, 1810, afford strong evidence, 
that congress did not consider a dependency, 
as synonymous with a possession; but, on 
the contrary, the difference was so material, 
as to induce congress to sanction a trade 
with the former, which had been previously 
interdicted with both. As soon as this dis- 
tinction is established, the mind of a legal 
man is irresistibly led to annex to the one, 
the idea of possession, accompanied by title, 
in opposition to a mere naked possession, ob- 
tained either by force, and against right, or 
rightfully acquired, and wrongfully with- 
held from the legal sovereign; and this, the 
court is strongly inclined to think, is the true 
definition of a dependency;— that is, a terri- 
tory distinct from the country in which the 
supreme sovereign power resides, but be- 
longing rightfully to it, and subject to the 
laws and regulations which the sovereign 
may think proper to prescribe. It is not a 
colony, because it is not settled by the citi- 
zens of the sovereign, or mother state; but 
it is lawfully acquired or held, and the peo- 
ple are as much subjects of the state which 
has thus obtained it, as if they had been 
born in the principal state, and had emigrat- 
ed to the dependent territory. The usual 
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ways by which such acquisitions are made, 
are by purchase, or by conquest in war. The 
first, being made with the consent of the sov- 
ereign, is permanent and indefeasible; but 
the latter is subject to uncertainty, and lia- 
ble to restoration to the sovereign, from 
whom it was taken, unless confirmed by a 
treaty of peace, or unless it be voluntarily re- 
linquished by such sovereign. When so con- 
firmed, or relinquished, and not before, it 
seems to be, in the true sense of the word, a 
dependency; that is, it is durably incorpo- 
rated into the dominions of the conqueror, 
and becomes a part of his territory, as to 
government and national right Conquests 
in war, are, by the best authorities amongst 
elementary writers on' national law, and ac- 
cording to the modern practice of nations, 
considered only as temporary possessions, 
held by force, and subject to be defeated by 
re-capture, or by the peace. Barbeyrac, in 
a note on part of the 8th chapter of Gro- 
tius, expresses the general idea on this sub- 
ject "But the object of a just war, does 
not require of itself, that one should acquire 
over the vanquished, an absolute and perpet- 
ual sovereignty. It is only a favourable op- 
portunity of gaining dominion; and it re- 
quires always, beyond this, a consent either 
express, or tacit, of the conquered; otherwise 
a state of war always continues. The sov- 
ereignty of the conqueror, is nothing more 
than a title by force, and endures no longer 
than the conquered people are in a state of 
incapacity to throw off the yoke," "It is 
true," he adds, "that neutral powers are not 
to call in question this conquest, or say that 
It is unlawful, or the war unjust" But this 
does not alter the nature of the case, or give 
to the possession perpetual right and dura- 
tion. It remains a conquest, liable to all the 
vicissitudes of war, and not a dependency— 
durably, legally, and indisputably attached. 
The dominion is only temporary, and it can- 
not be considered as a national territory and 
domain, being held on condition, and not in 
perpetual right Vattel is full upon this sub- 
ject. "Immovable lands, towns, provinces," 
&c. he says, "pass under the power of the 
enemy, who makes himself master of them; 
but it is only by the treaty of peace, or the 
entire submission and extinction of the state 
to which these towns and provinces belong, 
that the acquisition is completed, and the 
property becomes stable and perfect" Vatt 
Law Nat bk. 3, c. 13, § 197. So, also, section 
198.- See, also, Puff. Law Nat. bk. S, c. 6, 
§20. 

It is not within the province of this court, 
to settle disputed rights between nations. 
But it is under the necessity of expounding 
laws, and of discovering, for our guidance, 
the meaning of the terms in which they are 
expressed. The court has not had an op- 
portunity to enter into a minute investigation 
of the actual or political state of the island of 
Malta. But, on a general view of the books 
which detail its history, from the time it was 
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invaded by the French, until the period when 
this shipment was made, it does not seem to 
have been at any time permanently or right- 
fully incorporated with the domains of Great 
Britain. It continues a possession, gained 
by conquest from France, and not from the 
people or ancient government of the island; 
and consequently, the law of nations impos- 
ed an obligation upon the conquerer to re- 
store the island to the people, and not to 
bring it under subjection to a new master. 
Vatt. Law Nat. bk. 3, c. 13, § 203. The 
island appears to be under a military gov- 
ernment, notwithstanding the commander is 
styled "civil governor," or "commissioner;" 
and the officers of police, and a judge of the 
admiralty, are appointed by the military and 
civil governor. See Eton's Materials for a 
History of Malta, p. 89. The ancient laws 
of the island, executed by native magistrates, 
are yet in force— as is often the case in con- 
quered countries, held in temporary subjec- 
tion. No doubt, these magistrates are sub- 
ject to the power and control of the occupant 
by conquest, for the time being. But the na- 
tives have never ceased to claim an inde- 
pendent right to the government and soil; 
although, from *a detestation of their former 
oppressors and perfidious betrayers, the 
knights of St. John, they have frequently re- 
quested, and have as often been denied, the 
privileges and laws enjoyed by British sub- 
jects. See Pasley, pp. 306,390,391, 31, Memo- 
rial of the Maltese Deputies. Nothing shows 
more strongly that they are not considered by 
Great Britain herself as part of her subjects, 
or the island as part of her territories. By 
the treaty of Amiens, (after the offer of the 
Maltese to place themselves under the Brit- 
ish government,) the British administration 
agreed to re-deliver the island to the knights, 
contrary to every stipulation, actual or im- 
plied, with the inhabitants. Quart Rev. 
1S13, pp. 4, 5. This was a breach of confi- 
dence, palliated by her own writers only on 
the principle of expediency, and the advan- 
tages to be derived to England, either posi- 
tively, or as a prevention to its falling into 
the hands of the French, to whom the knights 
were alleged to be devoted. Still, however, 
Great Britain bound herself, by this treaty, 
to abandon any claim she might have ac- 
quired to the island, and to restore it to its 
ancient government. After this, her title by 
conquest, imperfect and defeasible as it was, 
changed entirely its character. Before this 
agreement to restore the island, she had but 
a mere possession; but that possession was 
rightful— the continuance of it, after the 
treaty, was wrongful. 

Under all these circumstances, the court is 
of opinion, that the island of Malta has been, 
and now is, held by Great Britain, by force, 
without right, in direct contravention of a 
solemn treaty. It is not the period, long or 
short, of such forcible possession, but the 
stability and right of the occupant, which, in 
the opinion of the court, will satisfy the true 
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meaning of the term "dependency." It is 
only a foreign possession, without certain 
permanence or settled right The decree of 
the district court affirmed. 
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UNITED STATES v. NARVAEZ. 

[1 Cai. Law J. 341.] 

District Court N. D. California. July 25, 1862. 

Mexican Land Grants — Location of Quantity 

— Extension beyond Boundaries op Grant 

—Objections to Survey— Estoppel. 

[A grantee reserved to himself a given quan- 
tity of the lands granted, and sold the excess. 
x J? e Purchasers of the excess themselves laid 
off the quantity reserved, and in so doing ex- 
tended the line beyond the limits of the grant 
to include a strip of which the grantee had 
long maintained possession. Held, that the 
ancient possession and cultivation of this strip, 
the general recognition of the boundary by the 
grantee's neighbors, and impliedly by the for- 
mer government in granting the adjoining 
ranch according to such boundary, the act of 
the purchasers of the excess in making the lo- 
cation, together with the fact that the United 
btates did not complain thereof, was sufficient 
to warrant the court in confirming a survey 
which adopted the boundary in question.] 

[Tuis was a claim by Jose" Augustin Nar- 
vaez for San Juan Bantista, two square 
leagues, in Monterey county, granted March 
30, 1844, by Manuel Micheltorena to J. A. 
Narvaez. Claim filed February 27, 1852; re- 
jected by the commission November 15, 1853; 
confirmed by the district court July 15, 1855. 
Case unreported. It is now heard upon ob- 
jections to the survey. Vanderslice & Clark- 
son and Branham & Lewis, intervenors.] 

HOFFMAN, District Judge. By the final 
decree in this ease there were confirmed to 
the claimant two square leagues of land to 
be located within the boundaries described 
in the grant The petition of Narvaez to 
the board, after setting forth the grant, etc., 
represents that within its exterior bounda- 
ries are contained about three leagues and 
one-tenth. That he has caused two leagues 
to be accurately surveyed, and that the same 
are indicated by red lines on the map of the 
survey of the whole rancho, which he sub- 
mits to the board. He therefore prays that 
his title may be decreed to be valid for all 
the land embraced within the exterior bound- 
aries. But if the board should be of opin- 
ion that he is only entitled to two leagues, 
then that the said two leagues may be eon- 
firmed to him, and surveyed so as to embrace 
the land inclosed with red lines on the map. 
In the same case a supplemental petition 
was filed by Vanderslice & Clarkson. This 
petition, after setting forth the grant, and 
the ancient occupation and settlement of 
Narvaez, alleges that on the 11th April, 1850, 
Narvaez conveyed to the petitioners the 
whole of the said rancho, excepting two 
leagues, which he reserved to himself, and 
which were to be measured off by the peti- 



£27 Fed. Cas. page 73] 



(Case No. 15,855) U. S. v. NARVAEZ 



tioners; that this was done accordingly. 
The petitioners further represent that the 
.-original grant, the deed of Narvaez to them- 
selves, and maps of the land claimed by 
them, with a duly authenticated plat of 
•survey, are already on file in the case. They 
•therefore pray that their title may be decreed 
to be valid to the whole of the land, except- 
ing the two leagues set apart and measured 
•off to Augustin Narvaez. 

The deed from Narvaez to Vanderslice & 
•Clarkson confirms the statements of their 
petition, and it expressly mentions that the 
land intended to be conveyed is the sobrante 
or excess above two leagues, which may be 
lound within the exterior boundaries of the 
rancho. 

It is evident that the claim of Narvaez- was 
restricted to the two leagues which had 
been, in accordance with his agreement with 
"Vanderslice & Clarkson, measured off to him, 
and which, on the map referred to, in both 
petitions, was indicated by red lines; while 
the claim of Vanderslice & Clarkson was for 
the sobrante, which on the same map is in- 
closed in green lines. By the final decree of 
this court the claim was confirmed to the ex- 
tent of two leagues only. The application 
for a confirmation of the sobrante was there- 
fore in effect rejected.* There has accord- 
ingly been surveyed to Narvaez the two 
leagues reserved by himself, and in accord- 
ance with the plat of survey presented by 
him and by Vanderslice & Clarkson to the 
board. To this survey the United States 
make no objection. Objections, however, 
.are filed by certain intervenors claiming under 
Vanderslice & Clarkson, and under another 
conveyance from Narvaez, which will here- 
after be noticed. 

It is urged that the two leagues are locat- 
ed to the north and west beyond the exterior 
limits of the diseno; that the boundary line 
■on the northwest, thereon delineated, is not 
the Los Gatos creek, but an imaginary line 
to the southeast of it, and that the line of 
the survey should be drawn, as indicated by 
the diseiio, so as to cross the Alisal at a 
point to the south of its present location. 
By thus cutting off a considerable tract to 
the northwest, the quantity of two leagues 
•can only be obtained by a corresponding ex- 
tension to the southeast, and thus a portion 
■of the sobrante conveyed to Vanderslice & 
■Clarkson will be included, which they, or 
their representatives, claim to uold by virtue 
•of Narvaez deed. The inequitableness of 
this pretension is apparent. It is plain that 
Narvaez intended to sell, and Vanderslice & 
Clarkson supposed they were buying, only 
the excess over and above two leagues, 
which might be found within the exterior 
limits. The petition of Narvaez indicates, 
"by the alternative form in which his prayer 
lor confirmation is expressed, that he "had 
little expectation that his title would be 
deemed valid for more than two leagues, 
and we may presume that the consideration 



paid for the assignment of his possible title 
to the sobrante was much less than, the value 
of the land, if his title to it had been clear. 
If, in measuring off the two leagues and sep- 
arating the sobrante, a mistake has been 
committed, it was the mistake of Vander- 
slice & Clarkson, by whom the measurement 
was made. Their claim to the tract, inclos- 
ed in green lines, proceeded on the hypoth- 
esis, and indeed the express ai 1 gation, that 
there had already been measured off within 
the exterior limits to Narvaez the two 
leagues reserved by him; and his claim to 
the tract within the red lines was, in like 
manner, founded on the idea that that tract 
was wholly within the exterior boundaries, 
and would constitute the two leagues which 
he reserved. When, therefore, the claim of 
Vanderslice & Clarkson for the sobrante 
was rejected, they lost all to which they 
could assert any title. And the speculation 
on which they bought the sobrante failed, it 
being decided that there was no sobrante 
which could have been conveyed to them. 

The attempt now made by them, or their 
representatives, to change the location made 
by themselves of the two leagues reserved 
by Narvaez, and by making it include a part 
of what they acquired as a sobrante, claim- 
ed as a sobrante, and measured off; under 
their deed, because it was a sobrante, seems 
to me palpably unjust. If successful, the 
effect would be to deprive Narvaez of a por- 
tion of the two leagues which it was well 
understood by all parties he was to retain, 
and, profiting by their own mistake in meas- 
uring the land, to permit them to acquire 
under a deed for the sobrante, or excess be- 
yond two leagues, a portion of the two 
leagues which their grantor expressly re- 
served to himself. It seems to me that by 
their own measurement, plat, and survey, 
filed with the board, by the terms of their 
deed and their petition, they and their rep- 
resentatives are estopped "to contend that 
the two leagues measured off to Narvaez 
were not correctly located, or that the land, 
or any part of it, deeded to them beyond 
the red lines, was a part of the two leagues 
reserved by Narvaez, or other than the so- 
brante or excess over and above those two 
leagues. 

But the intervenors also claim the right to 
object to this survey by virtue of a convey- 
ance from Narvaez to Isaac Branham and 
Jackson Lewis, of a certain portion of the 
rancho not included in the survey. In this 
conveyance the part of the description ma- 
terial to notice is as follows: "Thence south- 
easterly along said line to the southeast cor- 
ner of the land of said Bassham; thence 
southwesterly ah.ng said Bassham* s line, and 
in continuation thereof, until the same strikes 
or arrives at the original boundary line of 
the said Rancho San Juan Bantista or Nar- 
vaez Baneho; thence along and with the line 
of said original boundary of said Narvaez 
Rancho, in a southeasterly direction, to the 



U. S. v. NARVAEZ (Case No. 15,855) 



[27 Fed. Cos.. page 74], 



Arroyo de los Capitancillos; thence down and 
along with said Arroyo," etc. 

It is contended on the part of the claimants 
that the "original boundary line of the Nar- 
vaez Rancho, "referred to in this description, 
is the boundary of the rancho proper, as the 
same was established by the survey of Van- 
derslice & Clarkson; and that, therefore, the 
deed embraces no part of the sobrante, and 
all the land conveyed to Branham and Lewis 
is within the official survey. Hence they 
have no right or interest to object. On the 
other hand, it is urged that the reference to 
the original boundary line of the rancho is 
too explicit to be mistaken. That the land 
of Bassham extended to the boundary which 
divided the two leagues of Narvaez from the 
sobrante, and inasmuch as the deed describes 
the northerly line of the premises conveyed 
by it as running "along Bassham's line, and 
in continuation thereof, in the game direc- 
tion," it must have been intended to run be- 
yond the dividing line between the two 
leagues and the sobrante at which Bassham's 
line stopped. To this it is replied that the 
westerly line is described as "running with 
said original boundary line in a southeaster- 
ly direction to the Arroyo de los Capitancil- 
los;" and that the exterior boundary line can- 
not be meant, for that line runs in a direction 
nearly due south, and terminates at the Sierra 
Azul, and not at the Arroyo de los Capitan- 
cillos. It is also urged that, even if a portion 
of the sobrante conveyed to Clarkson & Van- 
derslice be included within the boundaries 
mentioned in the deed, that instrument, by 
an express exception, excludes from its opera- 
tion "all lands or portions of the same in- 
cluded in the description, which may have 
heretofore been legally and properly sold by 
the said parties of the first part, and in ac- 
cordance with law." 

It is certainly not easy, if the line referred 
to in this description be the boundary of the 
two leagues measured to Narvaez, to account 
for that part of the description which calls 
for a boundary along said Bassham's line, 
and in continuation thereof, until it strikes 
or arrives at the original boundary line of the 
Narvaez. On the other hand, if the exterior 
boundary be meant, that boundary corre- 
sponds, "neither in its course or points of ter- 
mination, with the description of it in the 
deed; for it is described as running in a 
southeasterly direction, and terminating at 
the Capitancillos creek, whereas the exterior 
boundary of the rancho, or the line of Her- 
nandez, runs in a nearly southerly direction, 
and terminates at the sierra. 

Mr. Bassham, by whom, as agent for Nar- 
vaez, the negotiations were made and the 
sale effected, swears that it was well known 
to all parties that the land beyond the bound- 
ary of the two leagues had already been sold 
to Vandersliee & Clarkson, and that the reser- 
vation in the deed was understood to apply to 
that land, if any of it were embraced within 
the general description. The tract officially 



surveyed to the claimant is precisely that 
measured off for him by Vandersliee & Clark- 
son, and for which his claim was presented 
to the board. The grant describes the dis- 
puted boundary "as the place or rancho of 
Hernandez, and the Pueblo of , San JosS, with- 
out passing the Alizal which pertains to the- 
latter." The line of Hernandez is not dis- 
puted. It forms the western boundary of the- 
rancho. The only designation of the northern 
boundary, which is the boundary in contro- 
versy, is the call tor the "Pueblo without 
passing the Alizal." But the Pueblo and 
Alizal can only serve as a limit on the east- 
erly end of the northern boundary. For the- 
location of the remainder of that line we 
must have recourse to the diseno. On this- 
diseno we find a dotted line, which, on its 
upper or western portion, was evidently in- 
tended to indicate the boundary of Hernan- 
dez; but the lower or northwestern and 
northern portions seem equally clear to have- 
been drawn to mark the limits of the rancho- 
in those directions. This line is at a consid- 
erable distance to the south of the Gatos 
creek, and if this indication be scrupulously 
observed, that creek cannot be reached. It 
has, notwithstanding, been taken as a bound- 
ary in the official survey; and the line, when 
produced across the Monte, includes a larger 
portion of the Alizal, and strikes the Guada- 
lupe creek at a greater distance from the San 
Juan Bantista hills, than would seem to be- 
warranted either by the delineation on the 
diseno, or the calls of the grant. This strip 
of land lying qlong the "Gatos" appears to 
have been from an early period occupied, and 
a portion of it cultivated, by the grantee. At 
a place within it. called the "Abra," he es- 
tablished one ol his sons; and the "Gatos" 
seems to have been generally recognized as- 
his boundary by his neighbors. At the time 
he obtained his title, the grant to Hernandez- 
had already been made. This latter rancho 
lay at the base of the sierra, and extended on 
both sides of the Gatos, a considerable dis- 
tance down that stream. The diagonal dotted 
line, on the westerly corner of the diseno, 
was intended to mark the boundary of Her- 
nandez. But Hernandez' land does not ex- 
tend along the creek the whole distance from 
the sierra to its mouth, and there would seem 
to have been no motive for assigning to Nar- 
vaez an imaginary and arbitrary line for a 
boundary, instead of allowing [him] to come- 
to the creek below the line of Hernandez, 
and where he would interfere with no one. 
The only boundary on this side, mentioned in 
the grant, is the pueblo of San Jos6; and it 
appears that out of the lands of that pueblo a 
grant of a place called "Los Coches" was sub- 
sequently made, the diseno of which shows 
that it lay below the rancho of Hernandez, 
and on the lower portion of the Gatos. But 
that' creek forms its southern boundary, and 
is inserted "Arroyo de la Hojonera," a cir- 
cumstance which may justify the inferenee- 
that the government, when granting Los- 
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Coches up to the Gatos, and no further, sup- 
posed that the rancho of Narvaez, on the op- 
posite side of the creek, also extended to it. 
Such seems to have been the understanding, 
not only of Narvaez himself but of the ve- 
cinos and colindantes; and, as before remark- 
ed, the principal part of his cultivation was 
on lands between the dotted line and the 
creek. 

As early as 1850, the survey of Day was 
made, which was intended to segregate the 
two leagues reserved by Narvaez from the 
sobrante conveyed by him to Vanderslice & 
Clarkson. The location appears to have been 
acquiesced in by all parties. No objection 
to it is made by the United States, or by any 
colindante. The only exception to it is taken 
by parties who acquired their interests with 
full notice and understanding that any lands 
outside of this location were conveyed as part 
of the sobrante, and that no title passed un- 
less it should be held that the grant to Nar- 
vaez was not restricted to the quantity of 
two leagues, but embraced all the land within 
the exterior boundaries. 

For the reasons already given, it has ap- 
peared to me that the representatives of the 
grantees of the sobrante cannot now be heard 
to object to the location made by themselves, 
and on the faith of the correctness of which, 
the supposed sobrante was conveyed to them. 
The right of the representatives of Branham 
to object is more open to debate. But it has 
seenied to me that the deed to him, as limited 
by the reservation contained in it, cannot 
be construed to embrace any lands not in- 
cluded within the two leagues which had 
been measured off to Narvaez; and, even 
if any such lands were included, that it was 
understood that they were to be taken out of 
what was recognized on all hands as the 
sobrante. 

I am aware that to confirm a location which 
extends beyond the exterior limits of the 
diseno or grant is an apparent departure from 
the principle by which the court is required to 
be governed. But in this class of eases no 
rule can be inflexibly observed, nor any prin- 
ciple be of universal application. The whole 
of the two leagues measured off to Narvaez 
has been sold, and the contest is, in effect, 
between those who have bought the land 
claimed to be without the external bound- 
aries and those who have bought lands sup- 
posed to be part of the sobrante. The ancient 
possession and cultivation of Narvaez— the 
general recognition of his boundaries by his 
neighbors— and impliedly by the former gov- 
ernment in their grant of the adjoining rancho 
of Los Coches— and the express and emphatic 
recognition- and adoption of the same bound- 
aries by the purchasers of the sobrante when 
laying off the two leagues reserved by Nar- 
vaez, with the fact that if these boundaries 
be now changed the practical effect will be 
to deprive the representatives of Narveaz of 
a part of the two leagues intended to be re- 
served, and to give to the intervenors, as a 



part of the rancho proper, lands that they 
bought as a sobrante,— these considerations, 
and the fact that the United States acquiesces 
in the location, and that no colindante ob- 
jects, have led me to the conclusion that I 
ought not to disturb a location so long rec- 
ognized, and which there can be no doubt 
would have been adopted and confirmed by 
the former government, or by the officer giv- 
ing judicial possession, if called on to per- 
form that duty. I think, therefore, that the 
survey should be approved. 

Since the foregoing opinion was delivered, 
it has been suggested to the court that the 
official survey does not exactly conform to 
the division of the rancho made in pursuance 
of the deed to Vanderslice & Clarkson. Leave 
was therefore given to the counsel for the 
claimant, by whom the slight discrepancy had 
been overlooked, to file objections to the offi- 
cial survey nunc pro tunc; and, in accord- 
ance with the views expressed in the opinion, 
the survey must be modified so as in all re- 
spects to conform to the lines agreed upon as 
has been stated. 

February 3d, 1863.— It having been found 
that the modification of the survey above in- 
dicated will embrace lands now occupied by 
certain parties claiming under the United 
States, and the intervenors Easeley et als., 
through their counsel, J". J. Williams, Esq., 
having signified to the court their willingness 
to waive any modification of the official [sur- 
vey], and to accept the same as a correct and 
proper survey of said rancho, and the United 
States having opposed no objection to an ap- 
proval of the same, it is now, on motion of 
Mr. Williams, ordered that he have leave 
to withdraw the exceptions of Mr. Easeley 
to said survey heretofore allowed to be filed 
nunc pro tunc— and that a decree be entered 
approving said official survey as returned in- 
to this court. 
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UNITED STATES v. NASH et al. 

[4 Cliff. 107.] i 

Circuit Court, D. Massachusetts. May Term, 

1869. 

Customs Duties — Tender— Waiver — Weights — 
Principal Markets— Teas. 

1. Under § 18, 13 Stat. 216, teas imported 
from London were subject to a duty of 25 cents 
per pound, and also 20 per cent ad valorem. 

2. Certain importers of teas stated to a dep- 
uty collector of customs that they would make 
a tender of a certain amount of duties due on 
the same, and he told them they need not do 
so, as he would acknowledge the tender. HeltL, 
no tender, especially as none was pleaded. 

3. A deputy collector of customs has no au- 
thority to make such a waiver. 

4. When teas are bought in England for ex- 
port, what is delivered as one hundred pounds 

i [Reported by William Henry Clifford, Esq., 
uud here reprinted by permission.] 
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actually weighs more, and importers into this 
country reckon their profits with reference to 
the difference between the weight there and 
here. Held, that the customs officers here were 
not hound by the invoice weight. 

5. Ad valorem duties, where they are requir- 
ed to be assessed on a given weight, must be 
so assessed on the actual weight when landed, 
as ascertained by the proper officer of the cus- 
toms. 

6. Appraisers determine the actual market 
value, or wholesale price, of the merchandise 
m the principal markets of the country from 
which the same were imported; but they have 
no authority to determine the weight or quan- 
tity of the importation. 

7. Appraisers iaust determine what are the 
principal markets of the country from which 
the goods were imported, in order to determine 
what was the actual market value or whole- 
sale price there at the period of exportation; 
but their powers do not authorize them to ex- 
tend their inquiries beyond what is necessary 
to enable them to appraise the value of the 
merchandise as required by law. 

8. Although included in the invoice, goods 
lost on the voyage are not subject to duty. 

[Cited in Balfour v. Sullivan, 17 Fed. 232. 
Distinguished in U. S. v. Bache, 8 0. G. A. 
258, 59 Fed. 764.] 

9. Where the United States weigher ascer- 
tained the exact weight of the teas, the collect- 
or was bound to adopt that quantity, and the 
value ascertained by the appraiser as the legal 
basis for the assessment of the duties. 

The ease was submitted on the following 
facts agreed: This was an action of assump- 
sit to recover the sum of §1,048.25 in coin, 
with interest from Dec. 4, 1865, the time 
when payment of said sum was demanded of 
the defendants [Nathaniel 0. Nash, Spaulding 
& Co.] by the United States. The defendants 
imported into New York, per ship "Cella," 
from London, Sept. 20, 1865, a lot of teas, 
of different grades and prices, purchased by 
them and invoiced to them in London as 
2,558 packages, 100,179 pounds, at a total 
cost of £8,030. 13s. lOd. The same were en- 
tered for consumption by the defendants at 
the port of New York, Sept. 20, 1865. The 
proper samples and the invoice were sent to 
the appraisers, who appraised the same and 
reported invoice value correct by writing on 
the back of the invoice the word "correct" 
and signing the same. The teas were then 
duly weighed by the United States weigher in 
New York, and he reported the weight to be 
103,808 pounds avoirdupois. The estimated 
duty of 25 cents per pound on 100,179 pounds 
(.$25,044.75) and 10% ad valorem on £8,030. 
13s. lOd. ($38,869-HL0=$3,$86.90), being the 
number of pounds, and the value named in 
the invoice, amounting to $28,931.65, was paid 
by the defendants, and the teas were deliv- 
ered to them, the United States not thereby 
waiving any claim for duties. 

On the receipt of the reports of the ap- 
praisers and weigher, the collector of the port 
of New York assessed the duty and liqui- 
dated the entry, Dec. 4, 1865, as follows: 25 
cents per lb. on 103,808 lbs., $25,952.00; less 
already paid (25 cents on 100,179 lbs.), $25,- 
044.75,— due, $907.25. Multiplying the value 
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per pound as stated in the invoice by the 
number of pounds reported by the weigher as 
the weight of the several packages, the col- 
lector estimated the value of the teas to be 
$40,279, on which he assessed a duty of 10%, 
$4,027.90; less amount already paid, $3,886.- 
90,— §141.00. And he claimed that there was 
due to the United States" $1,048.25 in coin. 

The defendants offered to pay the said sum 
of $907.25 in coin, and saw Mr. Hanscom, 
then the deputy-collector in New York, and 
said to him they had that amount of gold, 
which they admitted was due the United 
States, and would make the tender of it; to 
which he replied that they need not do that, 
as the government would acknowledge the 
tender, and that suit should be brought, mere- 
ly to settle the matter in dispute. This sum 
the collector refused to receive. No money 
was paid into court 

The defendants duly protested, and appeal- 
ed to the secretary of the treasury, whereupon 
the secretary affirmed the decision of the col- 
lector. This suit is brought to recover said 
$1,048.25. 

The 2,558 packages imported and weighed 
at the custom-house were the same packages 
which the defendants purchased in London 
for the said sum of £8,030. 13s. 10d., and 
which they expected to receive, which the 
seller intended to deliver to them, and which 
were in fact delivered to them, as and for the 
weight and price in said invoice mentioned. 
The purchase was made at the actual' mar- 
ket rate in London, and the invoice contained 
all charges and commissions that ought to be 
included, and there was no change in the mar- 
ket rate at London up to the time of ship- 
ment. The standard pound avoirdupois fixed 
by law in England and the United States is 
the same. The weighing at the custom-house 
gives the exact weight in pounds avoirdupois. 
Although the standard pound is the same in 
England as in America, by the general cus- 
tom and usages of the exporting and import- 
ing trade, well known to merchants in the 
United States and in England, better weight 
is given in England than in America, so that 
what is bought for and delivered in England 
as one hundred pounds of tea weighs more 
than one hundred pounds exact weight, and 
it is in consequence of this customary and 
usual mode of weighing in England, that the 
weight of the tea in New York was found to 
be greater than the invoice weight, which is 
its weight in England. Purchases and sales 
are always made, and prices quoted and stat- 
ed in England, with reference to the manner 
of weighing in England, and importers in the 
United States reckon their profits with refer- 
ence to the difference between the English 
weight and the American weight. The court 
was to draw any inference which a jury 
would be authorized to draw, might hear and 
determine any facts it deemed material not 
herein agreed without the intervention of a . 
jury, and might render such a judgment as 
the law requires. The teas were all goods, 
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wares, and merchandise of the growth and 
produce of countries east of the Cape of Good 
Hope, and were imported from a place west 
of the Cape of Good Hope. 

W. A. Field, Asst. XT. S. Atty. 
J. J. Storrow, for defendants. 

CLIFFORD, Circuit Justice. Merchandise 
of the growth or produce of countries east of 
the Cape of Good Hope, except raw cotton, 
was subject to a duty of 20 per cent ad 
valorem, in addition to the duties imposed on 
any such articles when imported directly 
from the place or places of their growth or 
production. 13 Stat. 216, § 18. Id. 493, § 6. 
When imported directly from the country of 
their growth or production, teas were subject 
to a duty of 25 cents per pound. 13 Stat. 203, 
§ 1. Imported as these teas were from Lon- 
don, they were subject to the duty of 25 
cents per pound, and also to the duty of 20 
per cent, ad valorem, because not imported 
directly from the country of their growth or 
production. The amount of duties is esti- 
mated on the number of pounds, and the 
value of the merchandise, as given in the in- 
voice, was $28,931.65; and the defendants 
paid that amount, and the teas were deliv- 
ered to them, the United States not thereby 
waiving any claims for any balance that 
might be due. Payment of the estimated 
amount of the duties does not affect the 
rights of the parties in this suit, nor does 
the delivery of the importation, as the pay- 
ment and delivery were made with the un- 
derstanding that neither party waived any of 
their legal rights. On receipt of the report of 
the appraisers and the weigher, the collector 
assessed the duties in conformity to those re- 
ports. Adjusted in that manner, the balance 
due, as specific duties, was $907.25, and the 
balance due for the ad valorem duties was 
$141.00, making in all the precise sum claim- 
ed by the plaintiffs in their writ and declara- 
tion. 

The defendants admitted that the amount 
claimed, as the balance for the specific du- 
ties, was due to the plaintiffs, and offered to 
pay it; but the collector refused to receive 
payment of that sum unless the other sum 
claimed was paid at the same time. They 
stated to the deputy-collector that they had 
that amount of gold, and that they would 
make a tende- of it, to which he replied, that 
they need not do that, as the government 
would acknowledge the tender. No other 
tender was made, and no money has been 
paid into court. Argument to show that the 
conversation between the defendants and the 
deputy-collector was not equivalent to a ten- 
der is unnecessary, as the statement of what 
occurred is sufficient to disprove any such 
theory. Authority to make such a waiver is 
not vested in the deputy-collector, and if it 
was, the conversation was too indefinite to 
amount to any such agreement. Apart, there- 
fore, from the question as to the sufficiency of 
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the sum which the defendants offered to pay, 
it is quite clear that the conversation between 
them and the deputy-collector, cannot avail 
them as a tender,' especially as no tender was 
pleaded, and no money was paid into court. 
Tender of the whole amount claimed is not 
pretended, and if it was, the proposition could 
not be adopted, as it would find no support 
in the evidence. Unable to make any satis- 
factory adjustment with the plaintiffs, the de- 
fendants protested against the action of the 
collector, and appealed to the secretary of the 
treasury, and the department affirmed the de- 
cision of the collector. They protested against 
the doings of the collector, upon the ground 
that the weight of the teas, as reported by 
the weigher, was excessive, and they now 
contend that the plaintiffs, under the circum- 
stances of the case, were bound by the weight 
as expressed in the invoice. 

Fraud is not imputed to the defendants in 
respect to the invoice. On the contrary, the- 
parties agree that by the general custom and 
usage of the exporting and importing trade, 
well known to merchants engaged in the- 
trade, better weight is given in England than 
in the United States, so what is bought for 
and delivered in England as one hundred 
pounds of tea, actually weighs more than 
one hundred pounds, and that it was in con- 
sequence of that custom and usual mode of 
weighing there, that the weight of the tea 
here was found to be greater than the in- 
voice weight Purchases and sales are al- 
ways made, and prices are quoted and stated 
in England with reference to the manner of 
weighing in that country, and importers here, 
as the agreed statement shows, reckon their 
profits with reference to the difference be- 
tween the weight there and in this country. 
But the standard pound avoirdupois is the 
same in both countries, and much of the dif- 
ference in the result, as shown in this case, 
arose from the fact that the weigher Jiere- 
weighed a large number of the packages at 
one draft, instead of weighing each package 
separately, as the practice is in England. 
Some allowance is necessarily made for draft, 
in order to secure good weight; and the 
greater the number of the drafts, the greater 
must be the aggregate of the allowance, to 
secure that object. But ad valorem duties, 
where they are required to be assessed on a 
given weight, must be assessed upon the- 
aetual weight when landed, as ascertained by 
the proper officer of the customs. Appraisers 
determine the actual market value or whole- 
sale price of the merchandise, in the principal 
markets of the country from which the same 
was imported; but they have no authority to 
determine the weight or quantity of the im- 
portation. They must determine what are the 
principal markets of the country from which 
the goods were imported, in order to deter- 
mine what was the actual market value or 
wholesale price there at the period of expor- 
tation; but their powers do not authorize 
them to extend their inquiries beyond what is 
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necessary to anable them to appraise the 
value of the merchandise as required by law. 
Stairs v. Peasiee, 18 How. [59 U. S.] 521; 
Marriott v. Brune, 9 How. [50 U. S.] 619; U. 
S. v. Southmayd, Id. 637; Lawrence v. Cas- 
well, 13 How. [54 U. S.] 4S8; Belcher v. Linn, 
24 How. [65 U. S.] 508. Goods lost on the 
voyage are not subject to duty, although in- 
cluded in the invoice; and goods imported are 
subject, though not included in the invoice. 

Guided by these rules, it is clear that the 
court must give judgment for the plaintiffs, 
as the parties agree that the United States 
weigher ascertained the exact weight of the 
teas. Such being the case, the collector was 
bound to adopt that quantity, and the value 
ascertained by the appraisers, as the legal 
basis for the assessment of the duties. 

Judgment for the plaintiffs, with interest 
and costs. 



[27 Fed. Oas. page 78] 



UNITED STATES v. NASH. See Case No. 
16,175. 

UNITED STATES (NASON v.). See Case 
No. 10,024. 



Case No. 15,857. 

UNITED STATES v. NATHAN. 

- [4 Cranch, C. C. 470.] i 

Circuit Court, District of Columbia. Oct. 
Term, 1834. 

Slave — Punishment fob Largest. 

A slave, convicted of larceny in Alexandria 
county, is to be sentenced to be burnt in the 
hand and whipped. 

Indictment [against Negro Nathan, a slave] 
for stealing a pair of shoes, of the value of 
one dollar. The prisoner pleaded guilty, and 
he was sentenced by the court to be burnt in 
the hand in open court, and to be whipped 
with ten stripes. See U. S. v. Clark (No- 
vember term, 1825) [Case No. 14,802], 



Case No. 15,858. 

UNITED STATES v. NAYLOR. 

[19 Law Rep. 449.] 

District Court, D. New York. Nov. 19, 1856. 

Slave Trade — Statutes. 

History and construction of the statutes in 
relation to the slave trade. Act March 22, 
1794 [1 Stat. 347], is still in force. 

At law. 

BETTS, District Judge. The defendant 
was arrested upon capias for a fine and pen- 
alty imposed by the act of congress of March 
22, 1794 (1 Stat. 349-352), and is held to bail 
upon the arrest under an order of a judge 
of the court. He now applies to the court 
to discharge the arrest and action on the 
ground that the act of 1794 is no longer in 

i [Reported by Hon. William Cranch, Chief 
J ndge.] 



force. The statute has not been expressly 
repealed by congress, but the argument in- 
sists that the subsequent legislation on the 
matter amounts to a repeal by implication. 
A collation of the statutory provisions on 
the subject will bring the point distinctly to 
view, and tend to solve the question more 
satisfactorily than a diffuse dissertation up- 
on the general theme touching the operation 
of posterior enactments in working a repeal 
of antecedent ones. The provisions of the act 
of 1794 relate (1) to the consequences to the 
ship, directing if the master, factor or owner 
shall build, equip, load, or otherwise prepare 
any ship or vessel within the United States, 
or shall cause her to sail from any port of 
the United States for the purpose of procur- 
ing from any foreign country inhabitants 
thereof, to be transported to any foreign 
country, to be sold as slaves, &c., the pen- 
alty of forfeiture of the vessel. (2) The pun- 
ishment of every person "so building, fitting 
out, equipping, loading, or otherwise prepar- 
ing or sending away any ship or vessel, 
knowing or intending that the same shall 
be employed in such trade or business," pen- 
alty $200 fine. Vessels suspected of being 
intended for the slave trade, required to give 
bonds on clearing out for the coast of Africa 
not to receive natives of the coast on board 
within nine months. A forfeiture imposed 
of $200 each for all persons taken on board 
for the purpose of selling them as slaves. 
The title of the act is "An act to prohibit 
carrying on of the slave trade from the Unit- 
ed States to any foreign place or country." 
The succeeding act of March 2, 1807 [2 Stat. 
426], is entitled "An act to prohibit the im- 
portation of slaves into any port or place 
within the jurisdiction of the United States," 
&c. The act in ten consecutive sections 
enacts provisions for enforcing that purpose. 
The second and third sections adopt the lan- 
guage of the first and second sections of the 
act of 1794, with the difference that the pro- 
hibition in one applies to transporting per- 
sons from one foreign place to another, to be 
held and sold as slaves, and in the other the 
particular classes of persons are designated, 
and the prohibition is for causing them to be 
transported to any place within the United 
States, to be sold and held as slaves. The 
penalty upon the ship is the same in each 
statute, but, on the persons, the fine in the 
act of 1807 is $20,000. 

This statement of the provisions of the two 
statutes demonstrates that they no way con- 
flict with each other. They look to wholly 
different objects, and are leveled against dis- 
tinct offences,— the first acting against the 
slave trade abroad and applying to the 
transportation of inhabitants of one foreign 
country to be sold to slavery in another for- 
eign country, without discrimination of color; 
and the other being limited to negroes, mu- 
lattoes, or persons of color, and the dispatch 
of vessels from the United States to any 
foreign port or place for the purpose of pro- 



t27 Fed. Gas. page 79] 



(Case No. 15,860) (J. S. v: NEID 



■curing sucli persons to lie transported from 
■such foreign country to the United States, to 
be held to service or labor. The interpreta- 
tion of the latter act, as operating a repeal 
of the former, contended for by the defend- 
ant, cannot, accordingly, be maintained. 
The act of April 20, 1818 [3 Stat 450], is en- 
titled "An act to prohibit the introduction 
{importation) of slaves into any port or place 
within the jurisdiction of the United States, 
&c, and to repeal certain parts of the same," 
and by the tenth section the first six sections 
of the act of 1807 are repealed. Within 
those repealed sections are included the pro- 
visions above adverted to, and it is manifest 
that, inasmuch as they did not when in force 
affect the enactments in the act of 1794 upon 
a correlative subject, their absolute repeal 
can have no legal bearing upon those enact- 
ments. Congress framed the two statutes 
diverso intuitu, the one in relation to the for- 
eign slave trade, and the other to the domes- 
tic The act of 1818, as its title denotes, has 
exclusive reference to the importation of 
slaves into the United States. It goes be- 
yond the repealed act of 1807, in embracing 
foreign vessels in the interdiction, but it in- 
troduces no description of offences which are 
prohibited by the act of 1794. Its enact- 
ments may be so directly in pari materia 
with those included in the repealed sections 
of the act of 1807, as to amount to an im- 
plied repeal of those provisions, if no express 
repeal had been declared, but as before 
shown, the existence or removal of the act 
of 1807 no way touches the act of 1794, in 
the particulars in question. 

It is to be observed that there is a further 
radical distinction between the enactments 
on this subject in both the preceding acts. 
The offence therein created and described, 
upon which the pecuniary punishment was 
to be inflicted, was the fitting out or sending 
away a vessel, "knowing or intending that 
she should be employed" in such trade or 
business. But in the act of 1818 the offence 
consists in fitting out or sending away the 
vessel, or procuring it to be done, "with in- 
tent to employ such ship or vessel in such 
trade or business." The distinction between 
these transactions is palpable. The guilt of 
the one is equipping or sending away a ves- 
sel for the purpose of enabling third persons 
to employ her in the forbidden traffic; and 
of the other, the immediate and personal par- 
ticipation in the crime by the party accused, 
—fitting out or sending away the vessel with 
intent to employ her in the illicit trade. The 
supreme court regards this distinction as 
cardinal, and holds that the two phrases are 
not convertible in a true interpretation of the 
act of congress. U. S. v. Gooding, 12 Wheat 
125 U. S-.] 460. I am, therefore, of opinion 
that the act of congress of March 22, 1794 
(section 2), upon which this action is found- 
ed, remains in full force. 

The motions on the part of the defendant 
are accordingly denied. 



Case 3STo. 15,859. 

UNITED STATES v. NEALE. 

[2 Cranch, C. C. 241.] i 

Circuit Court, District of Columbia. April 
Term, 1821. 

Witness — Competency — Fkee Negro. 

A free colored man who has resided in this 
district eight years, and publicly acted as a 
freeman, and so generally reputed to be, is a 
competent witness for the United States against 
a free colored person. 

Indictment for assault and battery. 

THE COURT permitted Edward Pleasants, 
a black man, to be sworn as a witness for the 
United States, after proof that he had pub- 
licly lived and acted as a freeman for eight 
years, and was generally reputed to be free. 



Case 351*0. 15,860. 

UNITED STATES v. NEID. 

[28 Leg. Int 36; 2 8 Phila. 169; 13 Int. Rev. 
Rec. 28.] 

, District Court, W. D. Pennsylvania. 1870. 

Internal Revenue Act — Manufacture and Sale 
of Cigaks. 
[Where cigars are made in the back part of 
a room, and sold in the front part thereof, the 
back part is to be regarded as a manufactory, 
and no cigars can be removed therefrom to the 
front part without first branding and stamp- 
ing them.] 

McCANDLESS, District Judge. Julius 
Neid was indicted in the United States dis- 
trict court at Erie for violations of sections 
78, 82, 86, and 89 of the act of July 20, 186S 
[15 Stat 125]. The indictment contains five 
counts: (1) Manufacturing cigars without 
posting the collector's certificate of the num- 
ber of cigar makers for whom bond had been 
given. (2) Not keeping correct books. (3) Re- 
moving cigars from the "place of manufac- 
ture" to the "place of sale" without the 
stamps, marks, brands, etc., required by law. 
(4) Selling manufactured tobacco not stamp- 
ed. (5) Not placing manufacturer's notice on 
cigar boxes. H. C. Rogers, the collector of 
the Nineteenth district, accompanied by J. H. 
Manley, revenue detective assigned to the 
Western district of Pennsylvania, visited the 
manufactory of Julius Neid, in the city of 
Erie, on the 29th of December. The retail 
department and manufactory were in the 
same room. Along one side of the room, to- 
ward the rear end, were the tables or benches 
where the cigars were made. On the other 
side was a counter and show-case, with 
shelves. On these shelves they found thirty- 
five boxes of cigars unstamped, and only one 
of them had the manufacturer's notice. They 
found a caddy of tobacco open, with part of 
the tobacco gone, and no stamp upon it 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reprinted from 28 Leg. Int 36, by per- 
mission.] 
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Also two glass jars upon the shelf with plug 
tobacco in them. There was no collector's 
certificate posted on the wall. The stamp 
account showed that he had purchased 
stamps for 230,700 cigars— while his books 
showed the sale of 251,800, leaving a discrep- 
ancy of some 18,000 cigars, for which no 
stamps had been bought. The last entry of 
cigars made, was on Sunday, December 18, 
1870. Various lots of tobacco were pur- 
chased by him, and not entered in his book. 

The defence, which was conducted by E. 
Camphausen, Esq., turned chiefly on the 
third count. It was alleged that the whole 
room was the manufactory— that the cigars 
found on the shelves were placed there to 
dry— that none were sold, or removed from 
the room without stamps, etc. 

District Attorney Swoope contended that a 
fair and proper construction of the act of 
congress required that the place of manu- 
facture should be kept separate and apart 
from "the place of sale;" that if both 
branches of the business were carried on in 
the same room, there must be a dividing 
line, and that boxes of cigars could not be 
placed on shelves where other articles were 
exposed for sale, until they were stamped, 
marked, and branded according to law. 

MeCANDLESS, District Judge, charged the 
jury substantially as follows: 

The defendant is indicted for five distinct 
offences under the act of congress regulating 
the manufacture and sale of tobacco and 
cigars. It may seem to you trifling and un- 
important that all these minute details should 
be specified in an act of congress, or that the 
government should take cognizance of these 
apparently mere technical violations of law. 
But in no other way could the revenue, the 
great bulk of which is properly derived from 
liquors and tobacco, be collected. In this 
case you observe that some 18,000 cigars have 
been made on which no tax had been paid. 
When you consider the number of similar es- 
tablishments all over the land, you can form 
a proximate idea of the immense aggregate 
out of which the government would be de- 
frauded. Hence the necessity for these mi- 
nute specifications in the act of congress, and 
in the regulations made by the treasury de- 
partment, which are in effect a part of 
the law itself. They are designed to secure 
the collection of the revenue, and would sim- 
ply prove abortive if they were suffered to 
be disregarded and disobeyed. The facts, 
gentlemen, are for you, and you must say 
whether the defendant is guilty of these sev- 
eral charges, and before you can pronounce 
iiim guilty you must be satisfied beyond a 
reasonable doubt. The defense seems to 
have been directed more especially to the 
third count in the indictment, which charges 
the defendant with the removal of cigars 
from the place of manufacture without the 
stamps, marks, and brands, required by law. 



In McDonald's Case, tried at Pittsburgh, 
there was a board partition between the 
plaee where the cigars were made and where- 
they were sold. The evidence in that case 
further showed that a work bench was placed 
in the front room, where one of the hands, 
when not engaged In retailing, manufactured 
cigars. We held there that the back room,, 
notwithstanding the bench in the front room, 
was the manufactory. [Case unreported.! 
In the case now under consideration, there 
was no partition— the cigars were made in the 
back part of the room, and sold in the front. 
We instruct you that the back part is the 
manufactory, and no cigars can be removed 
from that part of the building to the place 
where they are offered for sale, although it 
may be in the same room, without first brand- 
ing and stamping them. Any other construc- 
tion of the law and the regulations of the 
department, would deprive the government 
of a large portion of its legitimate revenue. 

The jury, after a brief absence, returned a 
verdict of guilty on all the counts. 



Case 3STo. 15,861. 

UNITED STATES v. NELSON. 

[1 Abb. (U. S.) 135.] i 

District Court, W. D. Michigan. Oct. Term r 
1867. 

Counterfeiting — Selling Sporious Notes. 

1. Under a statute which punishes one who 
shall "utter" or "pass" spurious notes, know- 
ing them to he such, with intent to defraud, 
and which does not in terms require that they 
be uttered as true or genuine (Act June 30, 
1864; 13 Stat. 221, § 10), a defendant may be 
convicted of uttering or passing, upon proof 
that he sold and delivered the notes as spurious 
notes to another person with intent that they 
should be passed upon the public as genuine. 

[Cited in State v. Painter, 67 Mo. 87. Dis- 
tinguished in State v. Watson, 65 Mo. 120.] 

2. The words "uttering" and "passing," used 
of notes, do not necessarily import that they are 
transferred as genuine; the terms include any 
delivery of a note to another for value, with 
intent that it shall be put into circulation as 
money. 

3. The fact that other provisions of statute 
exist which expressly provide a punishment for 
selling spurious notes, does not prevent con- 
victing a defendant under an indictment for 
passing, uttering, and publishing such notes, 
upon proof that he sold them as spurious, with 
intent that the purchaser should cause them to 
be put in circulation as genuine. 

Motion for a new trial upon an indictment. 

John T. Holmes and L. Patterson, for the 
motion. 

A. D. Griswold, Dist Atty., and E. S. Eg- 
gleston, for the Government. 

WITHEY, District Judge. The respond- 
ent, Theodore Nelson, was indicted in May 
last, and tried at the present October term 
on a charge of passing, uttering, and publish- 

i [Reported by Benjamin Vaughan Abbott, 
Esq., and here reprinted by permission.] 
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ing a counterfeit United States fractional 
note with intent to defraud the United 
States. The trial consumed ten days, and 
resulted in a verdict of guilty. 

At the coming in of the verdict, a motion 
was made for a new trial, on the ground of 
evidence improperly admitted. The proof 
was, that a person employed by the govern- 
ment officials, as a detective for the purpose, 
applied to Nelson for counterfeit money, to 
he, by the detective, put in circulation. 

Negotiations were had between them, and 
resulted in Nelson selling to Mitchell, the de- 
tective, four hundred and ten dollars of spu- 
rious United States notes, for which he re- 
ceived in good money and a promissory note, 
one hundred and thirty-three dollars. 

"When the testimony was offered objection 
was made, that on a charge for passing, 
proof of selling was not admissible. The ob- 
jection was overruled, and the testimony ad- 
mitted. It is this ruling that forms the ba- 
sis of the motion for a new trial. 

It is urged by learned counsel in behalf of 
the respondent, that it is no offense, under 
the act of June 30, 1864, to utter, pass, and 
publish counterfeit notes as and for spurious; 
that the offense eharged is committed only 
when the notes are passed, uttered, or pub- 
lished as true; that the words "pass," "ut- 
ter," "publish," import "as true;" that to 
pass is to put into circulation, as Worcester 
defines "pass," and therefore to dispose of 
false notes as and for spurious is not passing, 
— i. e., is not putting them into circulation. 

It is said that congress has by another stat- 
ute, viz: the act of February 5, 1867 [14 
Stat 3S3], created the offense of selling, un- 
der which Nelson might and should have 
been indicted; hence selling spurious notes 
is a distinct offense for which there can be 
no conviction under a charge of having pass- 
ed, uttered, and published; that the charge 
should have been for selling. 

It is true, that it has been held that utter- 
ing is a declaration that the note is good, 
and that to offer it as genuine is an utter- 
ing—that to constitute an uttering there 
must be an intent to pass the note as good. 
U. S. v. Mitchell [Case No. 15,787], and cases 
there cited. 

But what is the statute under which the 
indictment is found, and what its mean- 
ing? The act of June 30, 1864, defines the 
offense to be, "to 'utter, pass, publish, or sell 
counterfeit United States notes, knowing 
them to be such, with intent to deceive or 
defraud." There is an omission of the words 
"as true or genuine," or any equivalent words. 

"Whatever reason may have existed in the 
mind of the pleader who drafted the indict- 
ment for omitting to charge the respondent 
with having sold the notes, is not important 
to know. The single question which I find 
it necessary to determine is, whether, under 
the statute last referred to, any delivery of 
a spurious note to another for value, for the 
object or purpose of being passed or put in- 
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to circulation as and for money, is a passing 
within the meaning of the act of congress. 

Mr. Justice Baldwin, in the case referred 
to, says: "The note is uttered when it is de- 
livered for the purpose of being passed. 
When put off it is passed." In the case of" 
State v. "Wilkins, 17 Vt. 151, the indictment 
charged the defendant with having "uttered,. 
. passed, and given in payment one certaini 
false, forged, and counterfeited bank note, 
with intent to defraud;" and the supreme 
court say: "It is objected to this indictment 
that it is not alleged that the bill was passed 
as a true bill." The court also remark, the 
statute 15 Geo. II. provided "that if a per- 
son should utter or tender in payment any 
false or counterfeit money, knowing the same- 
to be false or counterfeit, he should on con- 
viction be subject to certain penalties." Un- 
der this statute, in the case of Rex v. Franks, 
2 Leach, 644, the indictment charged the re- 
spondent simply with uttering a piece of 
false and counterfeit money, and it was held, 
that the offense was complete, even though, 
it was uttered as base coin. In that case 
the indictment did not state the uttering to- 
have been in payment as and for a piece of" 
good money, and if it had, the evidence in- 
the case would have rebutted the charge. 
The court further on say, neither in the stat- 
ute of 181S, nor in the Revised Statutes of 
Yermont, is it made a part of. the description! 
of the offense that the counterfeit bill should 
have been uttered, passed, or given in pay- 
ment as and for a true bill; and the court 
held the indictment good. 

Again, in the case of Hopkins v. Com., 3 
Mete. (Mass.) 460, when "the statutory of- 
fense was having in possession any counter- 
feit bank bills, with intent to pass, knowing 
the same to be counterfeit, and the indict- 
ment eharged in the language of the statute, 
the supreme court of Massachusetts say the 
omission of the words "as true," strengthens 
the conclusion that the legislature intended 
to prohibit the passing of counterfeit bills as 
money, or to be used or passed as money, 
by any person at any rate of discount, or 
otherwise, whether as between him and the 
immediate receiver they were passed as true 
or not. 

And further on in the case, the court say: 
"The word 'pass,' as used in the statute, and 
generally as applied to bank notes, is tech- 
nical, and means to deliver them as money, 
or as a known and conventional substitute 
for money." And therefore to sustain such 
indictment,— i. e., an indictment for passing, 
—"it must be proved that the party who is 
charged, passed the counterfeit biil to an- 
other for some valuable consideration, or oth- 
erwise as for money, or as to be used for 
money, with the guilty purpose of defraud- 
ing the community." 

I find no case in conflict with those I have 
referred to; hence the conclusion at which I 
arrived when the question arose on the trial 
is not shaken but confirmed. 



U. S. v. NELSON (Case No. 15,862) 



[27 Fed. Cas. page 82] 



The congress of the United States has de- 
fined it an offense to utter, pass, publish, or 
sell a counterfeit United States note, with ' - 
tent to deceive or defraud, omitting the 
words "as true," or any equivalent words. 
The manner of passing, or the terms upon 
which the notes are put off or disposed of, 
are not material, so long as the delivery or 
putting off of the false notes be as and for 
money, in lieu of money, or to he used as. and 
for money, with intent to deceive or defraud. 

And whether the receiver knew the notes 
were false or not; whether he took them at 
what their face purported, or for one-half, 
or one-third, or any other value, if the pur- 
pose was to put them into circulation as 
money, it is not only passing, but as the tend- 
ency would be to defraud the government, it 
must be held to be passing with intent to 
defraud the United States. A sale and de- 
livery for circulation of forged notes is a 
felonious passing within the act of congress. 
Pass, utter, publish, and sell, are in some 
-respects convertible terms, and, in a given 
-case, "pass" may include utter, publish, and 
•sell. So far as the act of February 5, 1867, 
is repugnant to, or inconsistent with, the act 
•of June 30, 1864, it should be held to repeal 
the latter; but I am not inclined to take the 
view that there is any repugnancy. I think 
a given case may be presented under either 
statute, and this case is one of them. In 
the one case, under the act of June 30, 1864, 
the indictment must charge the passing to 
Jiave been with intent to deceive or defraud; 
to prosecute for the same act of passing un- 
der the statute of February 5, 1867, the in- 
dictment must charge the passing to have 
been with intent that the false note will be 
passed as true. 

In conclusion, I would remark, that I have, 
by letter, referred the questions arising un- 
der this motion to my learned brother, Jus- 
tice Swayne, who writes me he has exam- 
ined the authorities, and is satisfied that I 
decided aright. Sustained by the high au- 
thority of this learned justice of the supreme 
court of the United States, I am doubly as- 
sured that the judgment which I pronounce 
is no denial of legal rights to the respondent. 

The motion for a new trial is denied. 



Case Wo. 15,862. 

UNITED STATES v. NELSON et al. . 

[2 Brock. 64.] i 

Circuit Court, D. Virginia. Nov. Term, 1822. 

Bonds — Execution in Blamk — Authority to 
Fill Blanks — Validity — Sureties. 

1. A. and B. consented to become sureties in 
an official bond. A printed paper in the usual 
form prepared for official bonds was signed 
by them. At the time that A. and B. signed 
it, all those parts which are usually written, 
including the penalty, the names of the obligors, 
&c, were blank; and C, the principal, had not 

i [Reported by John W. Broekenbrough, 
Esq.] 



yet signed it. A. and B. signed it with a per- 
feet knowledge of the purpose for which it was 
designed, but the blanks were afterwards filled 
up in theii absence, and without any express 
authority from the sureties, and the bond so ex- 
ecuted was accepted by the proper authorities 
of the United States, as the official bond of 
C., with A. and B. as his sureties. Held, that 
such bond is not obligatory on A. and B. 
[Distinguished in City of Chicago v. Gage, 95 
111. 611. Cited in City Council of Charles- 
ton v. Ryan, 22 S. C. 339; Danker v. At- 
wood, 119 Mass. 148. Cited in brief in 
Keyser v. Hitz, 2 Mackey, 518. Cited in 
Lockwood v. Bassett, 49 Mich. 549, 14 N. 
TV. 492; People v. Organ, 27 111. 29; Pres- 
ton v Hull, 23 Grat. 610; Trice v. Cockran, 
8 Grat. 448; Rhea v. Gibson, 10 Grat. 220. 
Disapproved in Van Etta v. Evenson, 28 
Wis. 37; White v. Duggan, 140 Mass. 20, 
2 N. E. 110.] 

[2. Cited in White v. Vermont & M. R. Co., 
21 How. {62 U. S.) 578, which holds that bonds 
issued in blank are negotiable and payable to 
the holder as bearer, and that the holder may 
fill up the blank with his own name, or make 
them payable to himself or bearer, or to order.] 

Debt for $7,000 against Thomas Nelson and 
Samuel Myers, surviving obligors of John 
Archer, Thomas Nelson, and Samuel Myers. 
■This action was founded on an instrument 
purporting to be an official bond executed by 
the above parties in the penalty of $7,000, the 
condition whereof was, that the said Archer 
should faithfully discharge the duties of pay- 
master of the twentieth regiment of infantry, 
of the army of tfte United States, The dec- 
laration assigned various breaches of the con- 
dition of the bond, and the defendants plead- 
ed severally a special non est factum. The 
jury found a special verdict presenting the 
following state of facts, viz.: 

That John Archer, the deceased co-obligor 
of the defendants, was, previous to the date 
of the paper writing in the declaration men- 
tioned, appointed paymaster, &c, and, as 
such, was by the law of the United States 
bound to give such bond and security as the 
bond in this case purported to be: that the 
said paper writing, purporting, &c, was 
signed,- sealed, and delivered, by the defend- 
ants as their act and deed, and when it was 
so signed, sealed, and delivered, none of the 
manuscript parts (the formal parts of the 
bond being printed) were written. (The bond, 
with the manuscript parts aforesaid in italics, 
is in the words and figures following, viz.:) 

"Know all men by these presents, that we, 
John Archer, lieutenant in and pat/master of 
the twentieth regiment of infantry in the 
army of the XT. S. of North America, Thomas 
Nelson and Samuel Myers, are holden and 
stand firmly bound and obliged unto the Unit- 
ed States of North America, &e. in the penal 
sum of seven thousand dollars current money, 
&c. well and truly to be paid, &c.,f8r which 
payment faithfully to be made and done we 
the said John Archer, Thomas Nelson, and 
Samuel Myers, do bind ourselves, &c. Signed 
with our hands, and sealed with our seals, 
this first day of September, in the year one 
thousand eight hundred and twelve. The 
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condition, however, of the above obligation 
is such, that -whereas the above bounden 
John Archer, is appointed paymaster of the 
twentieth regiment of infantry of the army 
of the United States aforesaid: Now, if the 
said John Archer shall well and truly execute, 
and faithfully discharge his duties, &c. then 
this obligation to be void, else, &c. Done 
at ffichmond,in. the state of Virginia, the day 
and year above written. John Archer, (r.. s.) 
Thomas Nelson, {l. s.) Samuel Miles, (l. s.) 

"Signed, sealed, and delivered in the pres- 
ence of William Powers as to the two' last, 
William Y. Archer as to ditto, William Wood- 
ford as to the first. 

"I, John Archer, do solemnly swear that I 
will diligently and faithfully execute and per- 
form the duties of paymaster of the twenti- 
eth regiment of infantry, of the army of the 
United States of North America, according to 
the best skill and abilities of which I am 
possessed— so help me God. Sworn and 
subscribed to at Fredericksburg, in the state 
of Virginia, this fourth day of September, 
eighteen hundred and twelve, before me, J. 
Newly, J". P." 

That the manuscript parts had been written 
in the absence of the defendants, and that 
the said paper had not, since the same was 
written, been sealed, or acknowledged, as 
the deed of the defendants by either of them, 
and at that time, the name of John Archer, 
the principal obligor was not subscribed to 
said paper. That the defendants, when they 
so signed, sealed, and delivered, as aforesaid, 
the said paper in blank, in the respects afore- 
said, well knew that the paper aforesaid was 
to serve as the bond of the said deceased 
•obligor, and of the defendants, as his sureties, 
for the duties of his said office, and by their 
signing, sealing, and delivering, aforesaid, 
the defendants intended to bind themselves 
as sureties in the official bond of said de- 
ceased obligor. That the said manuscript 
parts of said paper, afterwards, as aforesaid, 
Insei-ted, were so inserted without any other 
authority from, or consent of, the defend- 
ants, than that which is given by, or implied 
from, their said act of signing, sealing, and 
delivering the said paper in blank, aforesaid, 
with full knowledge of the object and pur- 
pose aforesaid, intended to be attained there- 
by, and their consent, at the time of such 
signing, sealing, and delivering the said pa- 
per, it should serve that purpose: That the 
said paper so, as aforesaid, signed, sealed, 
and delivered, was accepted by the proper au- 
thorities of the United States, as the official 
bond of said deceased obligor, and of the de- 
fendants as his sureties. 

Upon this state of facts the jury submit- 
ted to the court the question, whether the 
paper in question be, or be not, the deed of 
the defendants? If it was their deed, then 
they found for the plaintiffs the debt in the 
declaration mentioned to be discharged by 
the payment of $1932 74, the amount of 



Archer's defalcation; otherwise, for the de- 
fendants. 

MARSHALL, Circuit Justice. John Ar- 
cher was appointed paymaster of the twen- 
tieth regiment of infantry, in the army of 
the United States. The defendants, Nelson 
and Myers, agreed to become his securities, 
and to execute such bond as was required 
by law. A printed paper, in the usual form 
prepared for official bonds to be given by 
paymasters, was presented to anr> executed 
by them. At the time of its execution and 
delivery, all those parts which are usually 
written, including the penalty, the names of 
the obligors, and the date, were blank. 
John Archer, the principal, had not executed 
it. This blank bond was afterwards filled 
up in the absence of the said Nelson and 
Myers, without their knowledge, and with- 
out any authority from them, other than is 
implied from their having executed the said 
paper with intention to bind themselves as 
the sureties of the said Archer, and with 
full knowledge of the object of the said 
bond. The jury further find, "that the pa- 
per so as aforesaid signed, sealed, and de- 
livered, was accepted by the proper authori- 
ties of the United States as the official bond 
of the said Archer, and of the defendants 
as his sureties " 

The defendants pleaded a special non est 
factum, and the jury has found the facts, 
and referred to the court the question, 
whether this be the deed of the defendants? 
At the common law, all instruments under 
seal were considered as deeds. Every con- 
tract not under seal was considered as a 
parol contract To the consummation of 
every deed, the solemnity of a delivery is 
indispensable. Opinion of Marshall, C. J., 
in Bank of U. S. v. Danbridge, 12 Wheat. 
[25 U.'S.] 90. Until delivery, the writing 
^does not become the deed of the party who 
had sealed it It is also necessary to the 
validity of a deed that it be in writing. 
Shep. Touch, p. 76. These two circumstan- 
ces must concur, or there is no deed binding 
on the party whose seal is affixed to the 
paper. The rule requiring that the deed 
should be written, implies, necessarily, that 
it binds no further than the writing binds. 
Perk. Com. § 118, says: "If a common per- 
son seal an obligation, or any other deed, 
without any writing in it, and deliver the 
same unto a stranger, man or woman, it is 
nothing worth, notwithstanding the stranger 
make it to be written that he who sealed 
and delivered the same unto him is bound 
unto him in £20." There are many other 
authorities to the same effect. It would be 
useless to quote them, because the principle 
is not denied. In the ease now under con- 
sideration, there being no sum of money 
mentioned in the bond, the defendants were 
no more bound by the instrument they had 
executed, at the time of its execution, than 
if the paper had bt-en all blank. The Unit- 
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ed States could not have availed themselves 
of the bond in its then condition. The 
whole question then, is, whether the defend- 
ants have authorized any other persons to 
fill up this bond, in such manner as to cre- 
ate an obligation which did not exist when 
it was delivered. 

It is found by the jury that the defend- 
ants executed this bond with the knowledge 
that it was to be received as an official 
bond, and with an intention to bind them- 
selves as the sureties of John Archer, as 
paymaster, by this sealing and delivery of 
. it, but that no special authority was given 
to any person to fill it up, nor any authority 
whatever, other than is implied from their 
sealing and delivering the paper. Does this 
act authorize any person whatever to insert 
the penalty and other written parts in the 
bond— and does it make the writing, in its 
present form, their deed? If this question 
depended on those moral rules of action 
which, in the ordinary course of things, are 
applied by courts to human transactions, 
there would not be much difficulty in saying 
that this paper ought to have the effect 
which the parties, at the time of its execu- 
tion, intended it should have. But there 
are certain technical rules growing out of 
the state of things, when many of our legal 
principles originated, which are firmly in- 
grafted on the law, and still remain a part 
of it, though the circumstances in which 
they had their birth are totally changed. 
Perhaps every distinction between a sealed 
and an unsealed instrument is of this de- 
scription. But the distinction, and the rules 
which are founded on it, have taken such 
fast hold of the law, that they can be sepa- 
rated only by the power of the legislature. 
Till that authority shall interpose, the courts 
must respect the rules as they are found in 
adjudged cases Those cases must be re- 
ferred to in order to determine whether this 
be the deed of the defendants. In the case 
stated in Perkins, the inference to be fairly 
drawn from the sealing and delivery of a pa- 
per, on which nothing was written, is, that 
the person to whom it was delivei'ed was 
authorized to write over the signature and 
seal, if not any obligation he pleased, an 
obligation for some certain thing previously 
agreed on by the parties, and that the per- 
son making the instrument confided in him 
to whom this implied authority was given, 
for its faithful execution. It means this, 
or it means nothing. Yet the obligation 
written over this signature was declared to 
be of no validity It follows, that the seal- 
ing and delivery of a paper does not imply 
an unlimited power to write even what had 
been previously agreed on by the parties. 
Shepherd, in his Touchstone (page 54), re- 
ferring to this section of Perkins, says: 
"The agreement must be all written before 
the sealing and delivery of it; for if a man 
seal and deliver an empty piece of paper or 
parchment, albeit he do withal give com- 



mandment that an obligation or other mat- 
ter shall be written in it, and this be done 
accordingly, yet this is no good deed." This 
declaration, if it be law, is conclusive, with 
respect to a paper which is sealed and de- 
livered as the act and deed of the party, 
but which, at the time of the sealing and 
delivery, has nothing written in it. I pro- 
ceed to those cases in which an obligation 
is written on the paper, which is incomplete 
at the time, and is afterwards made com- 
plete., or in any manner varied. 

The case of Markham v. Gonaston, which 
is reported in Cro. Eliz. G26, Moore, 547, 
was argued at great length, and considered 
by the court. That case depended on the 
question, whether an obligation executed with 
blanks for the Christian name and place 
of residence of a person named in it, be- 
came void by filling up those blanks. The 
point was -argued in three different suits. 
The first suit was brought against Fox, on 
an obligation made by Sir Francis Wil- 
loughby and said Fox, and upon the plea 
of non est factum being pleaded, the plain- 
tiff became nonsuited. The party injured 
then brought an action on the case against 
the person who made the alteration, who 
pleaded that he had written the obligation 
by the command of Sir Francis "Willoughby, 
with those blanks in it: that it was in this 
state executed by Fox: that the blanks were 
then filled up by order of Sir Francis Wil- 
lougwy, with the assent of Fox: after 
which Sir Francis executed the obligation. 
This plea was held ill on demurrer, and the 
court said, that the alteration was material, 
and that it avoided the bond. Moore in his 
report of this case, says (note) that the plain- 
tiff afterwards brought a new action on the 
obligation against Fox, who pleaded the 
special matter, and concluded that it was 
not his deed. The plaintiff replied, that it 
was filled up with the assent of both of the 
obligors; and upon demurrer it was ad- 
judged for the plaintiff in B. R. The note 
in Moore does not give us the words of the 
replication, but the term "assent" certainly 
implies an assent expressed, and the special 
plea of the person who made the alteration, 
as appears from Coke, was, that the altera- 
tion was made by order of one of the ob- 
ligors with the assent of the other. Har- 
grave and Butler, in their notes on Co. Litt 
quote this ease in the following terms: "Ob- 
ligation, with a condition to save harmless, 
against Tracy, with a blank. A stranger, 
after the delivery, fills up the blank with a 
Christian name, with the assent of the obli- 
gor, yet adjudged to avoid the deed because 
material. But if the addition is not ma- 
terial, as the addition of a county, and it 
be by a stranger, it doth not avoid the deed, 
though if by the party himself, it doth avoid 
it." In the case of Zouch v. Clay, reported 
in 1 Vent. 1S5, 2 Lev. 35, the defendant 
pleaded, that at the time of his executing 
the bond, there was a blank in it, which 
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was afterwards filled up, with the name of 
another obligor, and so it is not his deed. 
The plea was held ill. Ventris says, the 
court considered the insertion of the name 
of a new obligor, as not affecting the person 
who had previously executed the obligation, 
it remaining the same as to him. Levinz, 
in his report of the case, says, that the 
name was inserted with the consent of all 
the obligors, and, therefore, the obligation 
was still binding. In these cases, the obli- 
gation was complete, although the blanks 
had never been filled up. The alteration did 
not create or enlarge the obligation, or vary 
it to the injury of the obligor. They do 
not, therefore, contradict the law, as laid 
down in Perkins and Shepherd's Touch- 
stone. In the case put by them, the obliga- 
tion, if it exists, is created by the writing 
inserted after delivery. In the subsequent 
cases which have been noticed, the obliga- 
tion was complete when it was delivered. 
The alteration was in the words, not in the 
obligation of the instrument, and that alter- 
ation was made with the assent of parties. 
I understand this to be an assent to the 
specific alteration; and to be an assent, not 
implied, but expressly given. 

A ease has been cited from 5 Mass. 53S 
(Smith v. Crooker), decided by a judge, 
whose opinions deserve to be greatly respect- 
ed, and 'whose decisions must always have 
great influence with any court in which they 
are quoted. The case is this: An official 
bond was prepared for C, with a blank for 
the name of the surety. Cushing, after- 
wards agreed to become surety, and execut- 
ed the bond. The blank was filled up with 
his name in his absence; and then C. also 
executed it. Cushing pleaded non est fac- 
tum to this bond, but it was determined to 
be his deed. No person will controvert this 
decision. The alteration was immaterial, 
and not being made by the obligor himself, 
could not, on any sound principle of law, af- 
fect the instrument. But a principle is laid 
down in the opinion, which goes much far- 
ther than the decision. Judge Parsons lays 
down the general rule, that any material al- 
teration will avoid the bond, but states as an 
exception to this rule, an alteration made by 
consent of parties. He adds that, "the par- 
ty executing the bond, knowing that there 
are blanks in it, to be filled up by inserting 
particular names or things, must be consid- 
ered as assenting that the blanks may be 
thus filled, after he has executed the bond." 
Any distinction between an express and an 
implied assent, in a case where the implica- 
tion is so strong, as it must be where a blank 
is to be filled of course "with a particular 
name or thing," is here denied. In such a 
case, there is undoubtedly, good sense in the 
■opinion which rejects this distinct-ion; but I 
am not sure that it is sustained by law. He 
who adds to the obligation of another, must 
do so by the authority of that other; and. I 
know of no case, in which, as respects a 



deed, such authority is implied in a court of 
law, certainly of none, when not even the 
person is designated, by whom the authority 
is to be executed. But the proposition laid 
down by the very able judge who gave this 
opinion, does not necessarily extend to the 
ease at bar. He lays down his principle, in 
a case "where a blank is to be filled by 
inserting particular names or things;" that 
is, where the blank is to be filled up only 
in one manner. But this principle does not 
apply to a blank to be filled up with a sum 
of .money, which sum is not precisely fixed. 
It is also observable that in reviewing the 
cases on which he founds his opinion, the 
judge takes no notice of Perkins or Shep- 
herd; and the case before him, as well as 
that which he supposes in giving his opinion, 
was not produced by a paper which was 
blank, or of no obligation whatever, when it 
was delivered. A blank of such vital im- 
portance, that the paper, while it remained, 
was a nullity, does not seem to have been 
in his view. For this reason, too, whatever 
authority may be ascribed to the opinion of 
Judge Parsons, and no person acknowledges 
his authority more willingly than myself, its 
application to the case at bar may well be 
doubted. 

In Russel v. Langstaffe, Doug. 496 (2 
Doug., Frere's Ed., 514) it is determined by 
the court, that "the indorsement on a blank 
note, is a letter of credit for an indefinite 
pum." The same principle is asserted by 
this court, in Violet v. Patton, 5 Cranch [9 
U. S.] 151, 2 Pet. Cond. R. 214. If these de- 
cisions apply to sealed instruments, they de- 
cide the cause now before the court; for the 
presumption is at least as strong, that the de- 
fendants intended, when they executed this 
bond, to allow the blank to be filled with 
such sum as the government would require 
in the official bond of a regimental paymas- 
ter, as that the person who signs a blank 
paper, intends to give indefinite credit to the 
person who receives it. They, would, too, 
completely overturn the principles laid down 
in the old books. But there are certain dif- 
erences in law between sealed and unsealed 
instruments, which make it difficult to apply 
the principles of one species of contract to 
the other; all unsealed instruments being 
considered as verbal contracts, they require 
neither writing nor delivery; they were not 
governed by those technical rules which are 
founded in the necessity of writing and de- 
livery. General and liberal principles, there- 
fore, which are laid down in such cases, 
cannot safely be applied to sealed instru- 
ments, unless the courts have expressed the 
intention so to apply them. 

But the case on which most reliance is pla- 
ced, is that of Speake v. U. S., 9 Cranch [13 
U. S.] 2S.2 Speake, Beverly, and Eliason, 



2 3 Pet. Cond. R. 244. See, also, Steele's 
Lessee v. Spencer, 1 Pet. [26 U. S.] 552. In an 
action of ejectment, a deed was produced exe- 
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had executed an embargo bond, and after- 
wards the name and seal of Eliason were re- 
moved, and those of Ober substituted in their 
place. To an action brought on this bond, 
the defendant, Beverly, pleaded that this al- 
teration was made "without his consent, li- 
cense, or authority." The plaintiff replied 
that the alteration was made "with the as- 
sent, and by the concurrent license, direc- 
tion, and authority of all the defendants, and 
of the said Ebenezer Eliason." The defend- 
ant demurred to this plea, and the court over- 
ruled his demurrer. On appeal to the 'su- 
preme court, the judgment was affirmed. 

The pleadings present the case of an ex- 
press authority to make the alteration, and 
the only questions were, whether this ex- 
press authority could avail the obligee, and 
whether it could be given by parol. "What- 
ever previous difficulty might have existed 
on this point, there is none now. The case 
of Speake v. U. S. [supra], has settled them; 
but that ease goes no farther; it does not de- 
cide that an obligation may be created orig- 
inally, by virtue of an authority which is not 
expressly given, but is implied from the seal- 
ing and delivery of a paper, which, in its ex- 
isting state, can avail nothing. This point 
does not appear to have been ever decided in 
the ease of a sealed instrument. The case 
of Speake v. U. S., in determining that parol 
evidence of such assent may be received, un- 
doubtedly goes far towards deciding it; and 
it is probable that the same court, may com- 
pletely abolish the distinction, in this par- 
ticular, between sealed and unsealed instru- 
ments. In this place I do not feel author- 
ized to disregard it. In the English courts, 
from which the rules applicable to this sub- 
ject are derived, the distinction is still main- 
tained in a case which bears some analogy to 
this. The right of one partner to bind an- 
other, so far as respects the business of the 
trade, and the partnership property, is un- 
questioned; yet, if a partner affix a seal to 
the instrument, by which he promises in the 
name of the company to pay money, the 
English judges, with what propriety I shall 

cuted by Spencer, in which Steele was grantee, 
but it was apparent that the deed had been al- 
tered in this, viz., that the name of the grantee 
wherever it occurred, was written on an era- 
sure, and with ink of a different colour; as al- 
so the words "Ross," and "Ohio," in describ- 
ing the residence of the grantee, and these al- 
terations were not accounted for in any man- 
ner by the testimony in the cause. The court 
below instructed the jury, that if the deed was 
altered in a material part, after it was sealed, 
attested, and acknowledged, such alterations 
made the deed absolutely void. But the su- 
preme court said this was error, although It 
might be true that a material erasure or al- 
teration in a deed, after its execution, might 
avoid the deed, yet, the instruction ought not to 
have been given in the terms used by the court. 
Whether erasures and alterations had been 
n.ade in the deed or not, was a question of fact 
proper to be referred to the jury; but whether 
they were material or not, was a question of 
law which ought to have been decided by the 
court. 



not now say, have determined that the com- 
pany is not bound by its 

I say with much doubt, and with a strong 
belief that this judgment will be reversed, 
that the law on this verdict is, in my opin- 
ion, with the defendants. 

Notwithstanding the strong distrust express- 
ed by the chief justice, of the correctness of 
the above decision, no appeal was taken from 
it. [See White v. Vermont & M. R. Co., 21 
How. (62 U. S.) 578.] 



Case No. 15,863. 

UNITED STATES v. NELSON. 

[4 Craneh, C. C. 570.] i 

Circuit Court, District of Columbia. Oct. 
Term, 1835. 

Slave— Punishment fob Larcisny. 

A slave, convicted of larceny, is to be pun- 
ished by whipping, although not charged as a 
slave in the indictment. 

The prisoner [negro Nelson] was convicted 
of stealing a hair cap, of the value of one 
dollar and twenty-five cents. It appears, in 
evidence, that he was a slave, although not 
charged as such in the indictment. 

THE COURT (nem. con.) sentenced the 
prisoner to be whipped with twenty stripes. 



Case Wo. 15,864. 

UNITED STATES v. NELSON. 

[5 Sawy. CS; 2 1 San. Fran. Law J. 398.] 

District Court, D. Oregon. Jan. 25, 1878. 

Public Lands— Cutting Timber— Land Occupied 
as Mining Ground. 

1. The enactment of the pre-emption, home- 
stead and mining laws by congress has modi- 
fied the operation of the act of March 2, 1831 
(section 2461, Rev. St. [4 Stat. 472]), prohibit- 
ing absolutely the cutting or removal of timber 
on the public lands, so that persons occupying 
portions of such lands under such laws may, 
before becoming the owners thereof, cut and 
use the timber thereon so far as the same may 
be necessary to accomplish the purpose for 
which the land is occupied. 

[Cited in U. S. v. Williams, 18 Fed. 477; U. 
S. v. Murphy, 32 Fed. 378; U. S. v. Stone, 
49 Fed. 850.] 

2. A person occupying a portion of the public 
land as mining ground under the mining law 
of the United States is not bound to pur- 

s But see a relaxation of this principle in An- 
derson v. Tompkins [Case No. 365], and the au- 
thorities there cited. See, also, 2 Selw. N. P. 
tit. "Partners," e. 2, and the notes. In Vir- 
ginia, a scroll affixed by the obligor by way of 
seal, is of the same validity as if it were an 
actual seal of wax. 1 Rev. Code, p. 510; and 
where the formal parts of lie bond were print- 
ed, and the blanks filled up before the obligor 
signed it, the scroll being printed; this was 
held to be a good sealing within the statute. 
Buckner v. Mackay, 2 Leigh, 488. 

1 [Reported by Hon. William Craneh, Chief 
J udge.] 

2 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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chase the same, but until he does so, he has a 
mere license to work the ground for the pre- 
cious metals therein, and has no right to cut or 
use any timber growing or found thereon, ex- 
cept as the same may be necessary to enable 
him to mine the same conveniently. 

3. The defendant occupied seventy acres of 
public land as mining ground and cut timber 
from four acres thereof in advance of his min- 
ing operations, and disposed of the same for 
his own benefit, assigning as a reason there- 
for, that by cutting the timber in advance of 
the mining operations ,the stumps would rot and 
therefore be more easily removed: Held, that 
this cutting was not necessary to the mining 
operation and therefore unlawful. 

[Cited in Ladda v. Hawley, 57 Cal. 55.] 

* 

Information for cutting timber on the pub- 
lic land in violation of section 2461 of the 
Revised Statutes. 

Rufus Mallory, for plaintiff. 
L. 0. Stearns, for defendant. 

DEADY, District Judge. On November 
24, 1877, an information was filed in this 
court by the district attorney against Levi 
"W. Nelson, charging him with cutting and 
removing from the lands of the United 
States, to wit, a certain described portion of 
township 9 south, range 39 east, in the dis- 
trict of Oregon, five hundred pine trees, of 
the value of one hundred and twenty-five 
dollars, for his own private advantage and 
profit, contrary to section 2461 of the Revised 
Statutes. The defendant pleaded "not 
guilty;" and the case was submitted to the 
court for judgment upon an agreed case, 
that was stipulated and agreed should be 
deemed and taken as a special verdict 

The special verdict substantially finds: 
(1) That between January 1, 1875, and No- 
vember 1, 1S77, the defendant cut and re- 
moved timber, as alleged, but that there 
were only one hundred and fifty of the trees, 
of the value of twenty-five cents each; (2) 
that In 1870 the defendant took up and 
claimed the premises, containing about sev- 
enty acres, for the purpose of placer mining, 
and in August, 1S72, caused the same to be 
duly surveyed and platted as a placer mining 
claim; (3) that in 1873 - the defendant made 
due proof of the performance of the condi- 
tions necessary to entitle him to a patent 
from the United States for. the premises, 
except the payment of the price fixed by law 
therefor, which has never been paid, and 
that said premises are not within any or- 
ganized mining district; (4) that said premi- 
ses are "placer mining ground;" and it is 
necessary, to successfully mine the same, 
to remove the trees standing thereon, and 
"that it is better for the purpose of such 
mining that the timber be removed so far 
in advance of the work as to give oppor- 
tunity for stumps to rot and so be more 
easily disposed of;" (3) that between 1S70 
and 1877, the defendant, for the purpose of 
•working the premises as a mining claim, 
constructed buildings, flumes arid ditches 
thereon to the value of two thousand five 
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hundred dollars; and has -worked safc* 
ground continuously during the mining sea- 
son of each year by employing from fifteen 
to twenty miners during such period; (6) 
that it is the business of the defendant to 
work such mining ground during the mining 
season, and he expects to continue the sams 
permanently; (7) that about one third of are 
acre of said ground is worked over each year, 
and that said one hundred and fifty trees 
were taken from about four acres of the 
same. 

Neither the information nor the special 
verdict states according to what meridian the 
township containing the locus, is nine south 
and thirty-nine east. But as there is but 
one meridian in this judicial district, the 
Wallaraet, it must be construed as referring 
to that. This locates the premises in Baker 
county, Oregon. Section 2461, supra, upon 
which this information is founded, is section 
1 of the act of March 2, 1831. It prohibits 
absolutely the cutting or removal of any 
timber from the public lands for any pur- 
pose "other than the use of the navy of the 
United States," under a penalty of not less 
than three times the value of the timber, 
and imprisonment not exceeding twelve 
months. The pre-emption, homestead and 
mining laws of subsequent date which con- 
fer the right of occupation of limited quan- 
tities of the public lands upon settlers ana 
miners for agricultural and mining purposes, 
and with a view of enabling them to obtain 
patents therefor, are laws upon the same 
subject— in pari materia— with the timber act 
of 1831, and must be construed with it. It is 
not to be supposed that congress authorized 
the occupation of the public lands by the 
laws aforesaid for the purposes of agricul- 
ture and mining, without intending to so 
modify the operation of the timber act as- 
to permit the occupants thereunder to cut 
and" use the timber upon their respective 
claims so far as .the same is necessary for 
the purpose for which they are occupied. 
By the enactment of these laws, the timber 
act is so far repealed. Such has been the 
ruling of this court in giving instruction to 
juries in several unreported cases. 

In Re U. S. v. McEntee [Case No. 15,673], 
the defendant was sued in the district court 
for Minnesota, to recover the value of tim- 
ber cut by him on the public lands. The de- 
fendant justified the cutting upon the ground 
that he occupied the premises under the 
homestead act of 1862 [12 Stat. 392]. The 
court (Nelson, J*), instructed the jury that 
"everything necessary for the cultivation of 
the land and manifesting an intention to 
make permanent occupancy and bona fide 
settlement, is legitimate and proper to be 
done. The land can be cleared and timber 
sold, if cut down for the purpose of cultiva- 
tion; but if sale and traffic is the only rea- 
son for severing the timber, and it is not 
done with a view of improving the land, the 
intentions of the lawgiver are subverted.'* 
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The jury found a verdict for the United 
States. 

Section 2319, Rev. St. (section 1, Act Slay 
10, 1S72 [17 Stat. 91]), declares that "all valu- 
able mineral deposits in lands belonging to the 
United States, both surveyed and unsurvey- 
ed, are hereby declared to be free and open 
to exploration and purchase, and the lands 
in which they are found to occupation and 
purchase by citizens of the United States," 
under certain regulations as to quantity and 
work thereon during the period between se- 
lection and purchase. Among the conditions 
upon the keeping of which this right of occu- 
pation rests, is the performance of a certain 
amount of labor upon the premises annually. 
If the claim is a vein or lode, the occupant 
may purchase the same upon proof of the 
performance of the conditions precedent by 
paying therefor at the rate of five dollars per 
acre, or if, as in this case, it be a "placer," 
at the rate of two dollars and fifty cents per 
acre. Title 22, c. 6, Rev. St. It is manifest 
from the reading of the whole of this chapter 
of the Revised Statutes that in contemplation 
of the law this right or privilege of explora- 
tion and occupation is only given as prelimi- 
nary to a purchase by the occupant, and that 
if it shall be ascertained that the location 
contains "valuable mineral deposits," he will 
proceed without unnecessary delay to obtain 
a patent from the United States therefor, by 
making proof of the location and labo? there- 
on and the payment of the purchase price 
therefor. But, as was held in Chapman v. 
Toy Long [Case No. 2,610], there is no specific 
provision of the law, compelling the occupant 
to purchase, and he may continue to hold the 
claim by occupation and labor, so long as he 
desires, and then abandon it The defendant 
in this ease occupies the premises under this 
law, and claims the right to cut and remove 
the timber therefrom as incidental to and in 
aid of his right to mine thereon. But he is 
not the owner of the land. until he pays for 
it, and obtains the United States patent. It 
is a part of the public domain. In the mean- 
time the defendant is occupying it under a 
mere license from the government, which 
may be revoked at any time by the repeal of 
the act giving it. The defendant, however, 
is not to be considered in default for not hav- 
ing paid for the land. His license under the 
statute to occupy and to work it as mining 
ground is sufficient for that purpose until 
withdrawn by congress, without purchasing 
it. But in considering the question whether 
this land is occupied by the defendant solely 
as mineral land or in whole or in part for its 
timber; and whether the trees in question 
have been cut and removed only as a neces- 
sary and convenient means of working the 
groimd as a placer mine, and not otherwise, 
the fact that he has occupied it under the act 
of 1872, for nearly six years, as land contain- 
ing "valuable mineral deposits," without 
availing himself of his right to purchase it at 
the mere nominal price of two dollars and 



fifty cents per acre cannot be overlooked. If 
the land or the greater portion of it is of lit- 
tle or no value as mining ground but valuable 
for its timber, the defendant might occupy it 
for a few years until he had stripped the tract 
of its timber, and worked out the few acres 
that really contained valuable deposits, and 
then abandon it to the government. In the 
region where this land is situated timber is 
very scarce and valuable. The temptation to 
locate one hundred and sixty acres of tim- 
ber land as mining ground, and by putting a 
few dollars' worth of labor upon it annually, 
be thereby enabled to dispose of the timber 
upon it at from fifty to one hundred dollars 
an acre, is very great, and if the defendant's 
construction of the law is to obtain there is 
nothing to prevent its being done. No proof 
is required as to the amount of mineral de- 
posit in the land; and the only security 
against the law being used as a cover to strip 
the public lands of their valuable timber is to 
limit the right of the locator of a mining claim 
to the use of such timber thereon as is neces- 
sary to the actual working of such claim. 

Apply these suggestions to this case. The 
defendant has located seventy acres of land 
under the mining law, and occupied it as a 
mining claim for several years. During this 
time he has worked over two or three acres 
of the ground, and cut timber off of four 
other acres, and disposed of it for his private 
benefit— probably sold it for firewood. It is 
admitted that the defendant has a right to 
cut down or destroy the trees so fast as the 
earth in which they stand is dug or washed 
away in the process of mining; and it may 
also be admitted that such timber may be 
used or disposed of by the locator in any 
way that is most profitable to himself rather 
than to let it remain on the ground to decay. 
But whether the cutting of the timber is 
merely incidental to a bona fide mining oper- 
ation, or the mining operation is a mere pre- 
text for appropriating and disposing of the 
timber is a question of fact to be determined 
in each ease by its own circumstances. But 
when a party goes beyond this, and removes 
and disposes of acres of timber in advance 
of his mining operations for no better rea- 
son than that "it is better" for the purpose 
of mining +o remove the timber "so far in ad- 
vance of the work as to give opportunity for 
the stumps to rot" before the bank on which 
they stand is sluiced or dug down, in my judg- 
ment, he is speculating in United States tim- 
ber rather than mining for the precious 
metals. If the law were construed so as to 
permit four acres of timber to be removed 
to give the stumps time to rot before mining 
operations 1 were commenced, that from ten, 
fifty, or one hundred acres might be removed 
for the same reason. The removal of tim- 
ber from a mining claim to be justifiable 
should proceed pari passu with the operation 
of mining. Whoever wants to go further or 
faster than this, and for any reason appropri- 
ate the timber to his own use in advance of 
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Ills mining operations, ean only do so safely 
by paying the purchase-price of the land, and 
becoming the owner thereof. 

There must be Judgment for the plaintiff 
■on the verdict In arriving at this conclusion 
it is not necessary to impute to the defend- 
ant a conscious purpose to practice any of 
the devices which it has been shown his con- 
struction of the law would permit. They have 
only been suggested to show that the conse- 
quences of such a construction would be a 
material perversion and abuse of the law, 
.and therefore it ought not to prevail. The de- 
fendant may have been honestly mistaken as 
to his rights, or he may have become so accus- 
tomed to the violation of the law with the 
apparent consent of the government, that he 
regarded it as of no effect 

Since the settlement of this coast the law 
has been enforced by fits and starts, most oft- 
■enly against the "small-fry." The executive 
department, in case of the large operations at 
least, has usually nullified the action of the 
courts by arbitrary pardons, or ignored the 
law by compromising in advance with the 
trespassers in consideration of a trifling com- 
pensation, called "stumpage." In 1864, a 
party who had openly taken hundreds of thou- 
sands of dollars worth of a rare and most 
valuable cedar timber from the public lands 
near Port Orford, and manufactured and sold 
the same in the San Francisco market, was 
found guilty in this court of violating the stat- 
ute and fined the comparatively small sum of 
■eighteen thousand seven hundred dollars— the 
smallest fine the law allowed. Shortly after, 
the executive department without consulting 
the district attorney, or having any informa- 
tion concerning the merits of the case except 
■the ex parte and interested statements of the 
defendant, granted him a full and uncondi- 
tional pardon. 

Under these circumstances I do not deem it 
expedient to punish the defendant further 
than the law requires. The government by its 
indifference and neglect to enforce the law 
has encouraged its violation. 

The defendant will be sentenced to pay a 
fine equal to triple the value of the timber 
■cut and removed— seventy-five dollars. 



UNITED STATES (NELSON v.). See Case 
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Case No. 15,865. 

UNITED STATES v. The NEPTUNE. 

[3 Am. Law Reg. 48.] 

District Court, D. Maryland. 1854.1 

Shipping— Regulations — Penalties — Eow 
Recoverable. 

This was a libel in rem filed against the ves- 
sel, and in personam against the captain and 
owners, to enforce the penalties of the act of 

i [Affirmed by circuit court; case unreport- 
ed.] 



1848, passed In reference to passenger ves- 
sels. 

GILES, District Judge, decided that the 
said penalties could only be recovered by an 
action of debt on the common law side of the 
court, and not by libel; and that the penalties 
were personal, and there was no lien on the 
vessel, and no remedy in rem, to enforce 
them. 

Decree affirmed on both points, on appeal, by 
the circuit court. Taney, Circuit Justice. [Case 
unreported.] 

Case No. 15,866. 

UNITED STATES v. NETCHER. 

[1 Story, 307.] i 

Circuit Court, D. Massachusetts. Oct. Term, 
1840. 

Offenses on High Seas — Leaving Mariner in 
Foreign Port. 

1. The crimes act of 1825, c. 276, § 10 [3 
Story's Laws, 2001; 4 Stat 117, c. 65], enumer- 
ates three distinct offences, viz.: (1) malicious- 
ly and without justifiable cause, forcing an of- 
ficer or mariner on shore, in a foreign port; or, 
(2) maliciously or without justifiable cause, 
leaving any officer or mariner behind in a for- 
eign port; or (3) maliciously and without jus- 
tifiable cause, refusing to bring home again all 
the officers and mariners of the ship in a con- 
dition to return^ and willing to return. It is 
not necessary, to complete the first or second 
of the enumerated offences, that the officer or 
mariner should be in a condition to return, and 
willing to return. These latter words apply 
only to the third and last of the enumerated 
offences. 

2. Where a mariner applied for a discharge, 
which was refused by the master, and he there- 
upon used abusive language to the master, for 
which he was imprisoned by the master, so 
that he was unable to return, and the ship 
sailed without him; it was held, that the leav- 
ing him behind was an offence within the in- 
tent of the crimes act of 1825, c. 276. § 10 [3 
Story's Laws, 2001; 4 Stat. 117, c. 65]. 

[Cited in Jay v. Almy, Case No. 7,236; 
Wilkes v. Dinsman, 7 How. (48 U. S.) 
128.] 

Indictment against the defendant [George 
E. Netcher], master of the ship Cornelia, of 
New Bedford, for maliciously and without 
justifiable cause, leaving one Thomas Turn- 
er, a seaman of the said ship, on shore in a 
foreign port, called Coupang, in the Dutch 
Island Tima, in the Chinese seas, contrary to 
the 10th section of the crimes act of 1825, 
c. 276 [3 Story's Laws, 2001; 4 Stat 117, 
c. 65]. Plea, not guilty. 

The facts being established, the case ulti- 
mately turned upon the question of the true 
construction of the statute. 

Mr. Mills, Dist Atty., for the United States. 
B. R. Curtis, for defendant. 

STORY, Circuit Justice. The tenth section 
of the crimes act of 1825, c. 276 [3 Story's 
Laws, 2001; 4 Stat 117, c. 65], provides, "that 
if any master or commander of any ship or 
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vessel belonging in whole or in part to any 
citizen or citizens of the United States, shall, 
during his being abroad, maliciously and 
■without justifiable cause, force any officer or 
mariner of such ship or vessel on shore, or 
leave him behind in any foreign port or 
place, or refuse to bring home again all such 
officers and mariners of such ship or vessel, 
whom he carried out with him, as are in a 
condition to return, and are willing to return, 
when he shall be ready to proceed in his 
homeward voyage, every master or command- 
er so offending shall, on conviction thereof, 
be punished by fine, &c." In my judgment, 
this section enumerates three distinct and in- 
dependent offences: (1) The maliciously and 
without justifiable cause, forcing any officer 
or mariner on shore in any foreign port; (2) 
the maliciously and without justifiable cause, 
leaving such officer or mariner behind in any 
foreign port; and (3) the maliciously and 
without justifiable cause, refusing to bring 
home again all the officers and mariners of 
the ship in a condition to return and willing to 
return on the homeward voyage. It is not 
necessary, therefore, as the argument at the 
bar supposes, that the officer or mariner 
should have been forced on shore, as well as 
left behind, or refused to be brought home, 
in order to constitute an offence within the 
true intent of the statute. It is sufficient if 
the officer or mariner is either forced on 
shore, or left behind, or refused to be brought 
tome. In the present case, there is no pre- 
tence to say, that the mariner was forced 
on shore. But it is perfectly clear, that he 
was maliciously (that is, wilfully and de- 
signedly) and without justifiable cause, left 
behind in a foreign port. It is also said, that 
the mariner was not willing to return home 
in the ship, and therefore the case is not 
within the provisions of the statute. But 
this (as has been already intimated) is not 
necessary to a completion of the offence of 
maliciously, and without justifiable cause, 
leaving him behind in a foreign port The 
grammatical order and connexion of the lan- 
guage requires the words, "as are in a con- 
dition to return and willing to return," to be 
read as a part of the last clause of the sec- 
tion, and not as a part of the prior clauses 
of forcing ashore, or leaving behind. It 
would sound strange to say, that if the mas- 
ter shall force any officer or mariner on shore, 
he would not be within the penalty of the 
statute, unless such officer or mariner were 
in a condition to return and willing to re- 
turn in the ship. And yet the words must 
be applied equally in all the cases stated in 
the section, unless they are limited to the 
last clause, viz. the refusal to bring home the 
officer or mariner. In this connexion, they 
have their just and natural import and effect. 
In the present case, indeed, the defendant 
had no option at all allowed him. He went 
on shore voluntarily, it is true, in the ship's 
service; but the master thereupon put him 
in gaol, and there had him kept in confine- 



ment until the ship sailed from the port. It 
is true, that the mariner had previously ap- 
plied to the master to be discharged, and 
was willing to be discharged from the ship. 
But the master refused to discharge him; 
and inflicted upon him the imprisonment, as 
a punishment for some real or supposed 
abusive language, used by the mariner, in 
consequence of his refusal to give him a dis- 
charge. In short, the master maliciously and 
without justifiable cause, sent the mariner to 
prison, and left him behind, without even 
giving him an opportunity to express willing- 
ness or unwillingness to return. It is one 
thing to have a free discharge in a foreign 
port, and quite another thing to be left in 
prison there, under the pretence of promoting 
the wishes of the party. 

Upon this intimation of the opinion of the 
court, the defendant, with the consent of the 
district attorney, withdrew his plea of not 
guilty, and pleaded nolo contendere, and 
thereupon received the sentence of the court. 



Case ~No. 15,866a. 

UNITED STATES v. NEW et al. 

[N. Y. Times, Nov. 2, 1859.] 

Circuit Court, D. Connecticut. Nov. 1, 1S59, 

Robbing the Mails— Puincipal axd Accessories 
— Indictment. 
[An accessory after the fact cannot he tried 
as a principal, under the statute, for the crime 
of robbing the mails, unless the indictment 
shows either that the principal has been con- 
victed, or has fled from justice, or cannot be 
found to be put upon his trial.] 

Jacob New and Adolph New were put on 
trial under an indictment against them as ac- 
cessories after the fact to a robbery of the 
post-office by one Lewis Stern, who took out 
of the office a letter addressed to "L. Stein," 
containing various valuable coupons, and 
which afterwards came into the possession of 
the defendants. 

Judge "Whiting appeared for the defend- 
ants, and after a jury had been impanelled, 
moved to quash the indictment, on the ground 
that the section of the statute which allows 
parties accessory to be tried as principal of- 
fenders only allows it in case "the principal 
offender has fled from justice or cannot be 
found to be put on his trial," and that there 
was no allegation in the indictment that Stern 
had either been convicted as the principal, or 
had fled from justice, or cannot be found to 
be put or. his trial. 

INGERSOLL, District Judge, after argu- 
ment, sustained the objection to the indict- 
ment; but" on his suggestion a juror was 
withdrawn, in-order that the question might 
be brought before him subsequently on more 
formal argument, and that the trial might 
proceed, in case he should change his views 
on the point involved. 
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Case No. 15,867. 

UNITED STATES v. NEW BEDFORD 
BRIDGE. 

[1 Woodb. & M. 401; i 10 Law Rep. 127.] 

Circuit Court, D. Massachusetts. April 15, 
1847. 

Navigable Waters — Building Bridge— Obstruc- 
tion to Navigation— Constitutional Quant 
' of Power— Contempts. 

1. In an indictment against a corporation for 
obstructing the navigation of a river, but wnicii 
had been authorized by a state law, the con- 
struction as to its acts must be liberal in its 
favor. Nothing can be deemed an offence by 
such a corporation in the courts of the United 
States, except what has been made so by the 
constitution, or a treaty, or an act of congress. 
These courts being of limited jurisdiction under 
a government of limited powers, a case must be 
clearly within its jurisdiction, or it will be dis- 
missed, whenever and however the objection is 
made. 

[Cited in Heriot v. Davis, Case No. 6,404.] 

2. A grant of power to congress, probably, 
does not prevent the states from continuing to 
act on subjects within the grant till congress 
legislates fully concerning it, and so as to 
conflict with the doings of the state, unless 
there is an express prohibition on the states to 
act further in the matter, or it is implied strong- 
ly from the nature of the case. Where the 
states do not grant to congress powers over 
their internal commerce or police, those powers 
can continue to be exercised to any extent by 
them till they conflict with the proper exercise 
by congress, of other powers, which are granted 
to it, such as those over foreign commerce and 
the revenue, and then the acts of the state, so 
far as repugnant and conflicting with the due 
exercise of the other powers by congress, must 
yield. 

[Cited in Perry Manuf'g Co. v. Bowen, Case 
No. 11,015; Passenger Cases, 7 How. (48 
U. S.) 524, 537, 540, 55.3, 559, 561.] 

[Cited in City of Chicago v. McGinn, 51 
III. 273.] 

3. A grant of powers to congress, in the con- 
stitution, over certain subjects, does not invest 
any particular courts with that authority till 
congress confer it by a law, except in some 
specified powers given in the constitution to 
the supreme court. 

[Cited in Passenger Cases, 7 How. (48 U. S.) 
563.] 

[Cited in People v. Wilson, 64 111. 225; State 
v. Mathews, 37 N. H. 453. Cited in brief 
in Ex parte Davis, 41 Me. 45. Cited in Ex 
parte Dalton, 44 Ohio St 150, 5 . N. E. 
136.] 

4. The authority to punish for contempt is 
granted as a necessary incident in establishing 
a tribunal as a court. The common law can- 
not be resorted to for aid in giving jurisdiction 
in the courts of the United States, but only in 
deciding certain questions after jurisdiction is 
otherwise obtained. 

5. The grant of power to congress to regu- 
late foreign commerce, and the declaration that 
the judicial power shall extend to all cases .of 
admiralty and maritime jurisdiction, do not en- 
able a court to punish any act as a crime, 
unless some part of the constitution, or a treaty, 
or some law of congress, makes it a crime, 
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and George Micot, Esq.] 



and confers authority on that court to punish 
it. 

[Cited in Hathaway v. Roach, Case No. 6,~ 
213.] 

[Cited in Com. v. New Bedford Bridge, 68 
Gray, 347; Sweeney v. Chicago, M. & St. 
P. Ry. Co., 60 Wis. 68, 18 N. W. 756.] 

6. The act of 1789 (chapter 20), as to the 
powers of the circuit court, neither makes such 
act a crime, nor confers on this court authority 
to punish the erection of a bridge over tide wa- 
ter, or the obstruction of navigation in naviga- 
ble waters. Semble, it might have done the 
hist, if it had been declared to be a crime. 
Nor to the treaties with foreign powers, allow- 
ing ingress and egress to our ports for trade, 
do either; nor the acts of congress creating the 
port, where the obstruction is, a port of entry; 
or making a collection of duties there; or giv- 
ing coasting licenses; or punishing breaches of 
the revenue laws. The old states had, before 
the constitution, sovereign power over tide wa- 
ters, as well as others navigable, and could ob- 
struct them by bridges or otherwise, whenever 
they deemed it demanded by the public inter- 
ests. They still retain the powers before pos- 
sessed, except where granted to congress and 
legislated on, unless prohibited. But individuals- , 
could not obstruct them, without being liable at 
common law in most of the states to a prosecu- 
tion for a nuisance. If individuals owned the 
soil beneath or adjoining such rivers, it was 
subject to the easement of navigation by the 
public, the jus publicum being not inconsistent 
with the jus privatum in the soil. 

[Cited in U. S. v. Staly, Case No. 16,374; 
Passenger Cases, 7 How. (48 U. S.) 557, 
564; Selliman v. Hudson River Bridge Co., 
Case No. 12,852; The St. Joseph, Id. 12,- 
230; Gilman v. Philadelphia, 3 Wall. (70 
U. S.) 725.J 

7. The states composed from the Northwest- 
ern Territory cannot obstruct their navigable 
rivers, they being by the ordinance declared to 
be forever public highways. 

[Cited in Huse v. Glover, 15 Fed. 296.] 

8. When the old states obstructed their own 
navigable rivers by laws, the persons acting 
under those laws are not punishable in the 
state courts for such acts, unless the acts are 
contrary to some clause in the constitution, 
or a treaty, or an act of congress. Then they 
are, and also in the courts of the United States, 
if some act of congress make it a crime, and 
gives power to this court to punish it. 

9. When an individual suffers special damage 
by such an obstruction, he may have civil re- 
dress by a suit, though the obstruction be au- 
thorized by a state, if it is contrary to, or con- 
flicts with some clause in the act of congress, 

. such as a coasting license. The admiralty law 
as to crimes at no period has yet been adopted 
en masse by the constitution, or any act of con- 
gress; and the adoption of it as to civil cases, 
without defining at what period, and in what 
place, and with what restrictions, has proved 
embarrassing to the courts. By the admiralty 
law as to crimes, such an offence as the one 
charged in this indictment could not be punished 
in the courts of admiralty in England, since 15- 
Rich. II.; nor is it known that it could be in 
the vice admiralty courts in the British colonies. 
It is doubtful whether any misdemeanors, as- 
this is, were punishable in the admiralty courts 
at all since 28 Hen. VIII., but merely felonies. 
Certainly no offences, committed like the acts 
in this case, within the body of a county, 
and not on the high seas, and not in great ships 
in great rivers below the bridges, would be 
punished in an admiralty court 

■ [Cited in New Jersesy Steam Nav. Co. v. 
Merchants' Bank, 6 How. (47 U. S.) 422.} 
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10. The only mode of punishing acts, as 
crimes, which obstruct the navigation of rivers 
and ports within the limits of a state, and are 
not now crimes under the laws of a state, or the 
United States, is by further legislation by con- 
gress, under its authority to regulate foreign 
commerce, and that between the states, declar- 
ing what obstructions shall be penal, if not 
removed or modified, and in what court the of- 
fence shall be tried. 



This was an indictment, found by the 
grand jury at the last term, and to which 
the respondents pleaded not guilty. The in- 
dictment alleged, that there was a river in 
the state of Massachusetts, called the "Acush- 
net," which was navigable, and in which the 
sea ebbed and flowed with its tides, run- 
ning by and forming the port of New Bed- 
ford, a port of entry on the one side, and 
the port of Fairhaven, a town lying on the 
opposite and eastern side thereof. That the 
citizens of this district and of the United 
States were accustomed to pass and repass 
■on the waters of said river and ports, and 
that the respondents being a bridge corpo- 
ration, under the direction of William Roach, 
Jr., and others, have, by force and arms, 
raised an embankment in the channel of 
said river on its bed, and erected a bridge 
across the river eight hundred yards in 
length and one hundred feet in width, and, 
from A. D. 1820, till the finding of the in- 
dictment, have kept up the bridge, so that 
navigators and citizens cannot pass to and 
from the sea into New Bedford and Fairha- 
ven as they before did and of right ought to 
•do, thus injuring the coasting and foreign 
trade of other nations in alliance with this 
country, as well as our own citizens. There 
were two other counts substantially like the 
first, except containing averments, that sand, 
rocks and wood were placed in the channel 
■of said river, at points within the admiralty 
jurisdiction of the courts of the United 
States; and that the import and export trade 
were injured by these obstructions, the chan- 
nel made more shallow, and the danger of 
navigation increased; and that the direct- 
ors of the bridge ought to remove these ob- 
structions, but neglected it, to the injury of 
out citizens and the public, and against the 
laws and statutes in such case provided. 
When the trial of this indictment came on, 
and after the case had been opened to the 
jury on the part of the United States, the 
following motion was submitted for the re- 
spondents: "And now the said defendants 
come and move the court here that the said 
Indictment be quashed, for that congress has 
not declared the act charged in the indict- 
ment to be an offence against the United 
States, and so this court hath not jurisdic- 
tion to try the same, or render judgment 
therefor." 

Ch. L. Woodbury and R. Rantoul, Dist. 
Atty., for the United States. 

B. R. Curtis, R. Choate, and J. H. W. Page, 
for respondents. j 



WOODBURY, Circuit Justice. This motion 
has been argued on both sides with a full- 
ness and ability suited to the importance of 
some of the questions involved in it. 1 have 
taken time to examine those questions, and 
shall now proceed to dispose of them with 
as much brevity as is consistent with their 
difficulty and number, and the wide inter- 
ests connected with them. They include na- 
tional and constitutional considerations of 
great moment, and a decision on them in r 
volves results which affect practically most 
of the states in the Union. Most of them 
have authorized bridges to be built over nav- 
igable waters, and several of them have done 
it within the ebb and flow of the tides of 
the sea, and at, if not below the limits of 
some ports of entry as well as of delivery, 
and to the obstruction in some degree and 
generally to the delay of all navigation above 
them. Their power to do this in the prog- 
ress of internal improvements and of turn- 
pikes, canals and rail-roads, with a view to 
advance internal commerce and travel, is to 
be considered, on the one hand, as well as 
the authority of the general government on 
the other hand, to check, prevent or sup- 
press such works, whether bridges, or aque- 
ducts, or viaducts, whenever injurious to that 
foreign commerce of the country which is 
placed under its regulation, and whenever im- 
peding the navigation between the states as 
well as foreign navigation, and whenever con- 
flicting with the full use of the ports of entry 
or delivery within the United States by other 
nations in friendly alliance with us. 

In considering the jurisdiction of this court 
to punish the respondents for doing what is 
alleged against them in this indictment, and 
which is the sole question presented by the 
motion now under consideration, it may be 
proper to notice in the outset, that the acts 
done by the defendants are justified under au- 
thority from the state of Massachusetts as 
early as 1795, and have thus been allowed not 
merely for the private gain of the stockhold- 
ers, but for facility to public travel, and the 
internal trade and intercourse of that portion 
of the state and Union. The acts of the re- 
spondents, then, are not wanton acts of 
wrong, nor conduct undertaken merely for 
the purpose of private emolument. They are 
virtually the acts of the state. The respond- 
ents, in substance, justify under the state; 
and the merits of the ease are the same as 
if the parties were the United States against 
the state of Massachusetts herself. Conse- 
quently the respondents are not to be punish- 
ed by this or any other proceeding, unless 
their acts were authorized originally by the 
state without constitutional power; or unless 
their acts now come in collision with some 
subsequent and lawful legislation by con- 
gress; or unless, in the lapse of time, what 
was done at first, without affecting injurious- 
ly public navigation, has caused accumula- 
tions of sand and a shoalness in the channel, 
so as to obstruct passing and repassing with 
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vessels; or, unless, by the increased size of 
vessels and steam-boats the draw of the 
bridge has become too narrow for them to go 
through, or the large additions to their num- 
ber prevent them from being accommodated 
within more restricted limits, and in passing 
through a single draw. Such being the 
grounds on which alone the respondents could 
be convicted, the general inquiry is, if this 
court possesses authority to sustain an indict- 
ment against them for the acts done. 

The motion in excepting to the jurisdiction 
of this court to try a case like the present, 
specifies, as the ground of it, the omission 
or refusal by congress to have such acts as 
are charged in the indictment declared to be 
an offence against the United States. And if 
for that or any other reason, it should appear 
to this court a question of real doubt whether 
it possesses any jurisdiction in such a case 
over the subject-matter, it will be its duty 
not to proceed further in the trial (Maison- 
naire v. Keating [Case No. S.97S]); because, 
being a court of limited jurisdiction, it can- 
not transcend those limits, though the parties 
make no objection, but is bound, itself, to 
pause ([Capron v. Van Noorden] 2 Cranch [6 
U. S.] 126 1 [State of Rhode Island v. State of 
Massachusetts] 12 Pet [37 U. SJ 719; Kemp 
v. Kennedy [Case No. 7,686]); and in any 
stage of the case (Kitchen v. Strawbridge [Id. 
7,854]; Davison v. Champlin, 7 Conn. 244; 
Perkins v. Perkins, 7 Conn. 559); whereas in 
England, their higher courts have general ju- 
risdiction, and proceed till it is excepted to; 
and the presumptions are not as here, that a 
case is without their jurisdiction, till the af- 
firmative is clearly shown ([Turner v. Bank 
of North America] 4 Dall. [4 U. SJ 11, Ells- 
worth, C. J.; [Kemp v. Kennedy] 5 Cranch 
[9 U. S.] 185). 

In the courts of the United States, juris- 
diction must be derived from the constitution 
itself, or treaties, or acts of congress, and the 
question here relates first to jurisdiction by 
the United States over the subject-matter, as 
a crime, in the place of this transaction; and 
next, whether that jurisdiction is vested in 
this court, if it exists over the subject 
Though the motion speaks only of no act of 
congress giving us jurisdiction, yet the argu- 
ment in its favor proceeds on the ground, that 
in order to give to this court jurisdiction, there 
must be some clause in the constitution, or a 
treaty, or an act of congress, making pro- 
ceedings like those by the respondents an of- 
fence, and conferring on this court the trial 
and punishment of it, and that there is no 
clause of that kind in either. While, on the 
other hand, on the part of the government, 
doubting whether any such special legislation 
is necessary, it is contended, that the consti- 
tution and treaties, as well as several acts of 
congress, make such conduct as that of the 
respondents illegal, and devolve the punish- 
ment of it upon this court. The conduct of 
the defendants being permitted by the state, 
as described in this indictment, can hardly 



be deemed a crime on its face. All sovereign- 
ties, bordering on the seashore, have a right 
to exercise jurisdiction over the waters ad- 
joining. Vatt Law Nat. bk. 1, c. 231; Be- 
vans's Case, 3 "Wheat [16 U. S.] 337; Pol- 
lard's Lessee v. Hagan, 3 How. [44 U. SJ 
212; Just Inst bk. 2, tit. 1, § 294. This 
usually does not extend outside of capes and 
ports, and beyond low water on the open 
coasts, except as hereafter explained, for rev- 
enue, fishing, &c, and as to foreigners, some- 
times a cannon shot from shore. Vatt. Law 
Nat bk. 1, c. 23, §§ 281-295. It has been set- 
tled, however, in Massachusetts, that power 
over those waters or obstructions in them by 
bridges, can be authorized by the state, but 
cannot be authorized by commissioners of 
roads, or any power short of the state itself, 
through legislation. Vatt. Law Nat. 43, bk. 
1, c. 9; 12 Pick. 467; 4 Pick. 460; 2 Mass. 
492; Inhabitants of Arundel v. McCulloch, 10 
Mass." 70; 2 Pick. 344; 5 Pick. 199; Com. v. 
Inhabitants of Charlestown, 1 Pick. ISO; Ang. 
Tide Waters, 45, 46, 12S; 15 Wend. 113; 
Mayor, etc., of Georgetown v. Alexandria 
Canal Co., 12 Pet [37 U. SJ 91; State v. 
Town of Hampton, 2 N. H. 22. Where a 
stream, as here, is within the limits of a state 
in its whole course, I see no reason, as a gen- 
eral principle, why that state might not ob- 
struct its navigation, or suspend it. In Rex 
v. Montague, 4 Barn. & C. 59S, it was held, 
that a right to navigate in a river or creek 
might be taken away by act of parliament, 
or by the commissioners of sewers, or by nat- 
ural causes, e. g. filling up or the recess of 
the sea. Vooght v. Winch, 2 Barn. & Aid. 
670. If a road exists there now, courts may 
presume that the right to navigate was ex- 
tinguished before, if no proof is given where 
or how it was done. Before the federal con- 
stitution existed, it is, therefore, not to be 
doubted, that each state, as sovereign, could 
govern, within its own limits, roads, ferries, 
bridges, regulations of quarantine and health, 
ports of entry, navigation and commerce, in- 
ternal and external. When forming that con- 
stitution, they conferred the power to regu- 
late commerce with foreign nations and be- 
tween states, and to collect revenue from im- 
ports, on the general government, retaining- 
still the powers over the other matters as be- 
fore, and not to be restricted in them unless 
their exercise should in some case conflict 
with the due exercise of the paramount pow- 
ers granted to congress. [U. S. v. Bevans] 3- 
Wheat [16 U. S.] 387; 14 Pet [39 U. S.] 617 
App The states, then, can of course con- 
tinue forever to regulate and punish what 
they have not delegated to the general gov- 
ernment [Chisholm v. Georgia] 2 Dall. [2 
U. S.] 432-435; [Ex parte Bollman] 4 Cranch 
[S U. S.] 75; [Ex parte Watkins] 3 Pet. [28- 
U. S.] 201; [Kendall v. U. S.] 12 Pet. [37 
U. S.] 524; Pollard's Lessee v. Hagan, 3- 
How. [44 U. S.] 212. Besides this, they can 
continue, probably, to do the same as to what 
they have delegated, but not exclusively, (and- 
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where they are not expressly forbidden to 
net,) until congress legislate in respect to it, 
in such a manner as to supersede their action. 
But of this last proposition more hereafter. 

Under these views of the relations between 
the states and the general government, since 
the constitution was formed, it has been held, 
that navigable rivers themselves for some 
purposes and the soil under them, as well as 
the tide-waters within the capes and coun- 
ties, still belong to the states where they are 
situated. [U. S. v. Bevans] 3 "Wheat [16 
TJ. SJ 383; [Martin v. Waddell] 16 Pet. [41 
U. S.] 410; [Pollard v. Hagan] 3 How. [44 
U. S.] 212. So all other rights over her 
waters, not ceded for navigation merely re- 
main in a state; e. g. as to fisheries; and 
hence she can continue to regulate them in 
subordination to the other. Ang. Tide Wat- 
ers, 105; [U. S. v. Bevans] 3 Wheat. [16 TJ. 
S.] 383. Regulations of rights of property in 
lands and fishing on the coasts of a state, 
are not regulations of commerce, and do not 
conflict with the constitution or any act of 
congress. Corfield v. Coryell [Case No. 3,- 
230]. 

States may regulate ferries, roads, inspec- 
tions, &c, without violating the grant over 
commerce to congress, (though in some de- 
gree and indirectly affecting commerce,) if 
it does not come in clear and direct conflict 
with some legislation by congress. Corfield 
v. Coryell [supra]; [Wilson v. Blackbird 
Creek Marsh Co.] 2 Pet. [27 U. S.] 245. But 
the jus privatum in the state must be so ex- 
ercised as not to impair or obstruct the higher 
jus publicum in the United States and the 
people at large. Corfield v. Coryell [supra]; 
[Pollard v. Hagan] 3 How. [44 U. SJ 230; 
1 Story, Const. 432; Peirce v. New Hamp- 
shire, 5 How. [46 U. SJ 504; 15 Wend. 113. 
And it was laid down generally, in U. S. v. 
Bevans, 3 Wheat. [16 U. S.] 337, 389, that 
admiralty and maritime jurisdiction, ceded to 
the general government, did not pass the 
waters where that jurisdiction exists, or any 
territory, and hence, no general jurisdiction 
over them, but only over that specific mat- 
ter of admiralty jurisdiction, the rest re- 
maining in the state contiguous. A bay or 
haven, however, must be out of the jurisdic- 
tion of a state, to make an offence punisha- 
ble there under many of the acts of congress, 
as congress has not if it can, extended pow- 
ers over waters in a state always concur- 
rent with the state, and made offences there 
punishable. If congress can punish them un- 
der any ceded power, it has not yet. I think 
it may punish obstructions or nuisances, if 
necessary to regulate foreign commerce, pre- 
serve buoys and break-waters, or collect reve- 
nue, but perhaps only what is necessary to 
enforce that grant and others as to main- 
taining a navy, &c. [Pollard v. Hagan] 3 
How. [44 U. S.] 230. 

A state retains the powers before named, 
because not granted away, and the exercise 
of them by congress is invalid, because not 



granted to it, on the same ground that its 
exercise of others is valid only because they 
are granted to it. Hence, on the subject of 
roads, a state thus sovereign and unlimited 
in its own constitution, could, as to its own 
citizens and powers, pass a law to stop up 
any of its public roads or navigable rivers, 
or to erect bridges and viaducts over them 
without draws or with insufficient draws. 
[Pollard v. Hagan] 3 How. [44 U. S.] 212, 
229; [Martin v. Waddell] 16 Pet. [41 U. S.] 
410. It would rest in its discretion, to make 
the interests of those concerned immediately 
in the coasting and foreign trade, to yield to 
those engaged in interior commerce. So on 
the subject of floating logs on those rivers, it 
is a local species of business if it be eon- 
merce, and may be regulated by a state, and 
clearly so, till congress act on it differently. 
Scott v. Willson, 3 N. H. 321. It has been 
customary, therefore, for all the seaboard 
states to authorize bridges across navigable 
streams, under certain limitations, connected 
with common highways, turnpikes and rail- 
roads. In Massachusetts alone there have 
been since Charles river bridge, in 1785, four- 
teen or fifteen special licenses and acts of 
incorporation of that kind. See 1 Sp. Laws, 
p. 93, and onward; Sp. Laws, vols. 2-7. This, 
without objection till now, is strong evidence 
of the right. Briscoe v. Bank of Kentucky, 
11 Pet. [36 U. SJ 257, 31S. The legislature 
has always been in the habit of thus pro- 
moting its domestic or internal commerce 
and convenience in traveling, when of an 
opinion that its people would gain more by 
the bridge than the navigation under it with- 
out the bridge. 1 Pick. 180. But not for- 
getting navigation, they seldom if ever al- 
low such an obstruction without a draw of 
sufficient width to accommodate navigation 
and ship-building, and vessels wishing to 
pass through. Incorporations of bridges in 
such places have frequently been recognized 
by state judiciaries, as suitable exercises of 
power by states. 17 Conn. 64; 8 Cow. 146; 
1 Pick. 180; 7 N. H. 35. In the states with- 
in what was governed by the ordinance for 
the Northwestern Territory, perhaps, this 
could not be done, as that ordinance declares 
that all navigable rivers within it shall con- 
tinue to be "common highways." 3 Ohio, 
496; Spooner v. MeConnell [Case No. 13,245] ; 
[Pollard v. Hagan] 3 How. [44 U. SJ 224. 
But I speak of states without any such re- 
striction, or any in their own constitutions, 
or in the assent to their admission given into 
the Union by congress. Pollard v. Hagan, 3 
How. [44 U. SJ 212. Or where no treaty by 
the general government, like that of 17S3 and 
1794, stipulated for the free navigation of a 
river like that one of the Mississippi. "The 
navigation of the river Mississippi from its 
source to the ocean shall forever remain free 
and open to the subjects of Great Britain and 
the citizens of the United States." Article 8 
of treaty of Sept. 3, 1783 (8 Stat. 83). "The 
river Mississippi shall, however, according 
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to the treaty of peace, be entirely open to 
both parties." Article 3 of treaty of 1794 (8 
Stat. 117). 

•It is yet unsettled, whether if a river navi- 
gable above one state, then runs into another 
before it joins the ocean, the lower state 
may not obstruct it or exact tolls. This 
point was not started, nor decided, though it 
would arise in [Mayor, etc., of Georgetown 
v. Alexandria Canal Co.] 12 Pet [37 U. S.] 
97, nor need it be settled here, as all this 
stream is in one state. The free navigation 
of the Mississippi or of the Florida rivers, 
howevei*, was never yielded to us, while 
Spain, a foreign state, owned the territory 
at their outlets. Nor is that of the St. Law- 
rence or of the St Johns owned by the Brit- 
ish, yielded except by treaty and for a quid 
pro quo. The arguments in favor of their 
freedom in such cases, though plausible, have 
never yet been admitted as rendering the 
question a settled one in national law in 
their favor. 1 Am. St. Papers, "Foreign Re- 
lations," 252, 253, 2G0; 3 Am. St. Papers, 341; 
Jour, of Old Oong. 1787; 1 Lyman, Dip. of 
U. S. 239, 267; 2 For. Rel. 101. Even the 
Sound duties in the Baltic for passing through 
an arm of the sea, are acquiesced in by most 
nations, though it is rather to defray the ex- 
pense of keeping it lighted, as light-money is 
paid on other coasts, and to remove and re- 
place buoys yearly, as the ice forms and dis- 
appears, and keep * the passage free from 
piracies, than any departure from the general 
principle that the sea is free to all, however 
rivers may be, as the sea is the great high- 
way of nations rather than of one nation; 
and the outlet usually is not enclosed by the 
territory of any one government. The case 
of the Black Sea may be an exception, at the 
Straits, as there that is preserved a close sea 
by Turkey, and its passage obstructed and 
regulated as if a navigable river, entirely 
within her territory, though resisted, and at 
times, successfully, by other nations. See on 
these, Vatt Law Nat. bk. 1, c. 23, §§ 281-295. 
But that not being this case, nor this being 
an obstruction by an individual, without a 
claim of authority from the state, I feel com- 
pelled to admit that the state itself may set 
up her state rights to legislate concerning the 
waters where this bridge exists clearly within 
her limits, and partially obstruct them, if she 
thinks it beneficial, till her acts conflict with 
some law of congress connected with, foreign 
commerce, or that between the states. Kel- 
, logg v. Union Co., 12 Conn. 7. 
' But while conceding such rights to states 
over their navigable waters, I think that cor- 
responding duties are imposed on them to 
treat wanton or careless obstructions in them 
by individuals, as offences, and to punish or 
remove them as nuisanees. This is the doc- 
trine of both the common and the civil law. 
Spooner v. McConnell [supra]; Mayor, etc., 
of Georgetown v. Alexandria Canal Co., 12 
Pet. [37 U. S.] 91; Bac. Abr. "Nuisance," B.; 
2 Ld. Raym. 1163; 10 Mass. 70; Coop. Just. 



68, and note, 455; Ang. Tide Waters, 15, 16; 
Vatt Law Nat. bk. 1, c. 22; 20 Johns. 98; 17 
Johns. 195; 3 Caines, 319; 2 Conn. 481. The 
passing upon such rivers belongs to the pub- 
lic or people at large, as public highways, 
and can be obstructed only by acts of par- 
liament in England, or the states here; or, 
perhaps, in some cases by congress, when 
under the execution of some of its special 
powers. Martin v. "Waddell, 16 Pet [41 U. 
S.] 367, 410; Hale, De Jure Maris, 11; Com. 
v. Ruggles, 10 Mass. 391. Thus in England, 
while the king owns the soil between high 
and low water, the sea and navigable waters 
are open to be used in common by the people, 
whether for navigation or fishing, unless the 
former is stopped by the sovereign power be- 
fore named, or the fishing is in fresh water 
owned by an individual on both sides. 
There is a jus privatum and a jus publicum. 
Ang. Tide Waters, 16, 19, 109; 5 Com. Dig. 
102; 10 Coke, 141; 1 Salk. 357; 1 Mod. 105; 
Rex v. Smith, 2 Doug. 441; 5 Coke, 107. And 
if fishing, as one public right, should con- 
flict with navigation, another, the former, 
as of minor importance, must yield, and the 
parties take in their seines. Ang. Tide 
Waters, 32, 95; Post y. Munn, 1 South. [4 
N. J. Law] 61. In Massachusetts, the prov- 
ince or colony so changed the common law 
principle on this subject, that the soil on the 
sea-shores belonged to the contiguous owners 
rather than the king, (or the province, and 
afterwards the state,) for one hundred rods, 
when the tide ebbed out so far. 1 Pick. 180; 
6 Mass. 153, 435. And, by some usage or 
common law, it has been held, that the own- 
er may build houses or wharves on the 
flats one hundred rods, and thus obstruct 
the navigation there, but leaving it open 
beyond. Ang. Tide Waters, 154, 155; Austin 
v. Carter, 1 Mass. 231; Adams v. Frothing- 
ham, 3 Mass. 352. It is otherwise, if not 
left open beyond. Ang. Tide Waters, 157; 2 
Davies' Abr. 697. But in Respublica v. Cald- 
well, 1 Dall. [1 IT. S.] 150, it is held, that one 
cannot build a wharf encroaching on navi- 
gable water, though room enough beyond is 
left for navigation. So in England, semb. 2 
Starkie, 511,- 3 Serg. & Lowb. 453. Generally, 
however, whether the soil under the tide, 
and under navigable rivers is owned by in- 
dividuals or the states, it is, till changed 
by special legislation, subject to the public 
easement of passing over it as a water high- 
way. Ang. Tide Waters. 53, 109; Adams v. 
Frothingham, 3 Mass. 352. Such right was 
expressly reserved in the Massachusetts 
charter (pages 1, 148). And if an individual 
owns the soil on both sides of a navigable 
river or arm of the sea, he cannot erect a 
bridge across, so as to impede or injure the 
jus publicum for navigation. Com. v. In- 
habitants of Charlestown, 1 Pick. 180. If 
done by an individual, or any persons with- 
out authority from the state, such obstacles 
to navigation are and should be punishable, 
and usually are under the local government. 
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Without going into discriminations as to 
different kinds of obstruction and the dif- 
ferent modes of redress, whether the former 
he by bridges, or ballast, or sunken ships, 
or the latter by a suit for damages, or an 
injunction or indictment, information or 
abatement as of a nuisance, it is sufficient 
here to refer to the following cases. Russ. 
Crimes, 485; 1 Cowp. 86; Ang. Tide Waters, 
20, 31. 45, 101; 10 Mass. 70; Harg. Tr. 36. 
See appropriations by congress to remove 
obstructions in the Mississippi and other 
rivers, and in harbors, as in New Bedford, 
and especially sunken ships near Savannah 
and Baltimore; and 5 Coke, 101; 2 Salk. 459; 
3 Bl. Comm. 5; Nabob of The Carnatic v. 
East India Co., 1 Ves., Jr., 371; 5 Barn. & 
Aid. 268, and cases cited, post; Malynes' Lex 
Mercat. See cases before cited. 6 Barn. & 
C. 566; Leach, Crown Law, 38S; 2 Leach, 
1093; [U. S. v. Bevans] 3 Wheat. [16 U. S.] 
306, note; [Wilson v. Blackbird Creek Marsh 
Co.] 2 Pet. [27 IJ. S.] 245; East, .P. C. 773; 
Bac. Abr. "Injunction B."; Rose v. Groves, 
5 Man. & G. 613; 1 Esp. 148; Cro. Eliz. 664; 
2 Bing. N. C. 2S1; Willes, 74; 4 Maule & S. 
101; 2 Scott, 446. So in England, a grant of 
land covered by the sea, does not justify 
the grantee in putting up obstructions to the 
free navigation. 10 Price, 350, 378. See 
post, Ang. Tide Waters, 141, 150; 8 Brow. T. 
R. 18. The public rights to navigate, &c, 
go to ordinary high water (Ang. Tide Wat- 
ters, 67; 2 Johns. 337; Com. v. Inhabitants 
of Charlestown, 1 Pick. 180); while private 
rights begin at the same place (Id.). From 
all this it is manifest, that the place where 
this bridge is situated and the subject-mat- 
ter of it, and of nuisances in the river there, 
are within the scope of state authority to 
punish or permit, till congress legislate for 
some of the objects within its sphere, in such 
a way as to come in collision with the action 
of the state. 

If it be asked, then, whether the state laws 
make these acts a crime, it may be answered 
from what has been stated, that but for their 
special legislation, allowing this bridge, 
those acts doubtless would be a nuisance, 
and punishable as a crime in the state courts 
as at common law. But an obstruction of a 
public highway within the limits of the state, 
by its own permission, probably could not 
be punished as a crime there, if the act of 
incorporation by the state permitting it be 
constitutional. 15 Wend. 114; [Wilson v. 
Blackbird Creek Marsh Co.] 2 Pet. [27 U. 
S.] 245; Dover v. Portsmouth Bridge, 17 N. 
H. (Strafford county, 1846) 200. It would 
be difficult to regard that as an offence 
against state laws which has been done in 
conformity to them, under an act of incor- 
poration from them. She is, perhaps, the 
best judge on all local matters, all sections 
and interests being represented in her public 
councils; and at least if she, for public con- 
siderations, authorizes a bridge under cer- 
tain restrictions and limitations, which she 



deems safe, it would be an anomaly for her 
herself to consider its erection a crime. If 
she authorizes it injudiciously, and injures 
navigation to her ports more than she bene- 
fits interior travel and trade, she is the chief 
sufferer. 

Such being the condition of state powers, 
state rights and state laws on this subject, 
without reference to the constitution of the 
United States, the next inquiry is, how 
have these been affected by that constitu- 
tion, either by prohibitions to the states, or 
by the grants to the general government 
before referred to, and the legislation which 
has taken place under them ? After the fed- 
eral constitution was adopted, if a law 
by a state on this subject violated any pro- 
hibitory clause in it, or any act of congress, 
duly enforcing any grant of power from the 
states, it would of course be unconstitu- 
tional; but whether it would then be a 
crime, under the federal government, and 
punishable by indictment in this court, as 
legislation now stands, depends on still oth- 
er considerations, which will soon be ex- 
amined. Before deciding what part, if any, 
of the constitution, the acts done by the 
respondents violated in any degree, we must 
ascertain what authority in respect to such 
subjects the states parted with. The pow- 
ers not granted by the states remained as 
before; that is, they were reserved to the 
states or the people, as either may have 
exercised them before. Thus in Miln v. 
New York, 11 Pet [36 U. S.] 102, 139, it is 
held, that the powers reserved to the states 
are usually unaffected by the federal con- 
stitution. Again, the states may continue 
to legislate for internal commerce, for po- 
lice, for roads, femes, canals, &c, and reg- 
ulate all, and "the use of them, where such 
regulations do not interfere with the free 
navigation of the waters of the state for pur- 
poses of commercial intercourse, nor with 
the trade within the state, which the laws 
of the United States permit to be carried 
on." Corfield v. Coryell [Case No. 3,230]. 
Three kinds of commerce are confided to the 
general government,— foreign, between the 
states, and with the Indians. Hence, con- 
gress possesses the power to regulate them, 
over those navigable waters, and to punish 
offences in public vessels sailing upon those 
waters. [Pollard v. Hagan] 3 How. [44 
U. S.] 230; [U. S. v. Bevans] 3 Wheat. [16 
U. S.] 387. In this instance, it is contend- 
ed, that the doings by and under the state 
interfere with and obstruct foreign com- 
merce and that between the states. But 
this is not done eo nomine, nor was such 
the avowed design; for Massachusetts was 
regulating domestic or internal commerce, 
and hence acting on a subject not granted 
at all to congress, but among those reserved. 
Brown v. Maryland, 12 Wheat. [25 U. S.] 
419, 452 (Thompson, J.); Gibbons v. Ogden, 
9 Wheat. [22 U. SJ 1, 194 And the only 
ground of complaint in such a case is, that 
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the state has so exercised her power over 
that reserved subject as to impair the 
rights of the public and the general govern- 
ment, as to foreign commerce or that be- 
tween the states. Do the acts, authorized 
to be done by Massachusetts, violate then 
any thing delegated to the general' govern- 
ment over foreign commerce, or that be- 
tween the states? And if so, is such a vio- 
lation made a crime by the general govern- 
ment, and the trial of it devolved on this 
court? 

In order to consider a state law as void, 
because conflicting with one of the United 
States, it must not only affect the subject- 
matter, have some influence over it, but be 
directly incompatible or repugnant,— an ex- 
treme inconvenience to it. 1 Story, Const 
432. Then must interpose, but not till then, 
the supremacy of the laws of the general 
government within its proper sphere, pre- 
vailing over those of the states, when so 
using their own as to encroach on others. 
If "clashing sovereignties" come before us 
—if one claims a right to set up what the 
other claims a right to pull down, or one 
to use powers of taxation so as to abuse 
them, and violate what is confided to the 
general government— then we must decide 
which is right, and if the general govern- 
ment is, then its laws must be paramount, 
and prevail. Holding the laws of the state 
to be subordinate when in conflict, is not 
giving to the United States any odious su- 
premacy; but merely saying, that when the 
states have parted with certain powers to 
congress, they shall not so continue to ex- 
ercise what are reserved as to impair the 
grant and use of those they have, for para- 
mount public objects, confided elsewhere. 
Verba fortius accipiuntur contra proferen- 
tem. The exercise of reserved powers by 
the state, when conflicting with legitimate 
acts of congress, must yield, if so used as 
to be repugnant, as must the exercise of 
concurrent powers by the states, when be- 
coming repugnant Otherwise the general 
government could not move on, and its 
constitution and laws be paramount even 
within their proper sphere. [City of New 
York v. Miln] 11 Pet. [36 U. S.] 103, 137, 
147, 156; Gibbons v. Ogden, 9 Wheat. [22 
U. S.] 1, 193, 209; [Brown v. State of Mary- 
land] 12 Wheat. [25 U. S.] 419, 446; 6 Pet 
[31 U. SJ 515; Com. v. Kimball, 24 Pick. 
359, 365; U. S. v. Hart [Case No. 15,316]; 
Holmes v. Jennison, 14 Pet. [39 U. S.] 540, 
574. This is necessary by the constitution 
itself (article 6). "This constitution and the 
laws of the United States which shall be 
made in pursuance thereof, and all treaties 
made, or which shall be made, . under the 
authority of the United States, shall be the 
supreme law of the land; and the judges in 
every state shall be bound thereby, anything 
in the constitution or laws of any state to 



the contrary notwithstanding 



So clearly 



was it supposed when the constitution was 
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adopted, that the acts of congress under it 
would prevail over conflicting state laws, 
that the only objection was, they would ride 
over the state constitutions also. But Mr. 
Madison, in the 44th number of the Feder- 
alist, shows clearly that they must prevail 
over state constitutions, also, when conflict- 
ing; or there would be no. uniformity of 
laws in operation, over all the Union, but 
some would be nullified in one state by 
its constitution, but be in full force in oth- 
ers. 

In Corfield v. Coryell [Case No. 3,230], in 
speaking of the power to regulate commerce 
invested in the general government, the 
judge says it "cpmprehends the use of a 
passage over the navigable waters of the 
several states," and further, it "renders 
these waters the public property of the 
United States for all the purposes of navi- 
gation and commercial intercourse, subject 
only to congressional regulation." Hence, 
I cannot doubt that the power to regulate 
commerce abroad and between the states, 
conferred on congress, authorizes it to keep 
open and free all navigable streams, from 
the ocean to the highest ports of delivery 
or entry, if no higher, and protect the inter- 
course between two or more states, on all 
our tide waters. De Lovio v. Boit [Id. 3,- 
776]; [Pollard v. Hagan] 3 How. [44 U. S.] 
230; Gibbons v. Ogden, 9 Wheat [22 U. S.] 
1; New York v Miln, 11 Pet [36 U. S.] 102, 
135; Ang. Tide Waters, 50. Congress may 
remove unauthorized obstructions, or punish 
them by acts of congress, and it may punish 
injuries on land, if they tend to interfere 
with foreign commerce and navigation, or 
those between different states, though mere 
admiralty powers may not go above the 
sea. U. S. v. Coombs, 12 Pet [37 U. S.] 72. 
See in detail, Miln v. New York, 11 Pet. 
[36 U. S.] 102, 155, by Justice Story. 

In the recent case of Waring v. Clarke, 5 
How. [46 U. S.] 441, it has been settled, that 
jurisdiction in admiralty exists over torts, 
by collision of vessels, committed above the 
sea or tide water, however far it flows into 
the body of a county. But this is not the 
English law; and it is to be hoped will 
never be extended in this country to crimes, 
the subject we are now considering. The 
powers of congress, however, embrace much 
wider matters than thos'e of mere admiralty 
on account of its authority over our foreign 
relations, and the regulation of our com- 
merce, not only with foreign nations, but be- 
tween the states. And, as one evidence, 
that the framers of the constitution meant 
that the latter should cover matters on land 
often, as well as at sea, power was given 
to congress, not only "to define and punish 
felonies committed on the high seas," but 
"offences against the law of nations." These 
last happen as often on land as water; as do 
offences against the revenue, and the purity 
of our coin and the security of the mails, and 
of all public property. Mere admiralty au- 
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thority is much more restricted. By that, 
also, as well as by the authority to regulate 
commerce, no soil may pass. The right to the 
soil is one thing, the right to navigation in the 
water over it another, and is vested elsewhere, 
for some purposes, in our government, as well 
as in other governments. 

It seems, that now in England, where a 
grant is made to a town or city of lands be- 
tween high and low water mark, it is not to 
be construed as giving a right to obstruct 
free navigation, carried on by any, or all 
people under general rights of trade, such as 
are enjoyed under our federal government. 
And where obstructed, a bill may be filed in 
the exchequer by the attorney general, to 
restrain and abate the obstruction as a nui- 
sance. Attorney General v. Burridge, 10 
Price, 350; Attorney General v. Parmeter, 
Id. 378. If towns here claim jurisdiction 
over waters navigable below low water, they 
have no right to the water, nor any to the 
soil below high water. Palmer v. Hicks, 6 
Johns. 133. For purposes of foreign com- 
merce, and of that from state to state, the 
navigable rivers of the whole country seem 
to me to be within the jurisdiction of the 
general government, with all the powers over 
them for such purposes (whenever they 
choose to exercise them), which existed pre- 
viously in the states, or now exist with par- 
liament in England. So by the civil law, 
"navigable rivers," "the sea and its shores," 
are destined to common use (1 Domat, lib. 8, 
§ 1, art 1), and the common use here for con- 
veyance is with the Union. They are a spe- 
cies of highway, and, therefore, cannot be 
appropriated to private use, except tempora- 
rily, either by individuals or corporations. 
New Orleans v. U. S., 10 Pet [35 U. S.] 662, 
724, 729. Certainly not, in a permanent man- 
ner, unless authorized by the paramount gov- 
ernment, which supervises and controls them 
as highways. There is a very instructive 
ease on this subject in 10 Price, 350 (Attor- 
ney General v. Burridge), which seems to 
have escaped the research of the counsel. It 
was an information by bill, praying that the 
defendants might be restrained from ob- 
structing Portsmouth harbor, "so that the 
sea may again flow and reflow over the 
piece or parcel of ground mentioned in the 
bill." The obstruction was by buildings on 
piles over navigable portions of the harbor, 
and it was justified under a grant of the soil 
from the king. It seemed to be conceded, 
that the king may own the shore between 
high and low water, and grant any private 
interest in it. See pages 369 and 401. Such 
is the doctrine as to the states. [TL S. v. 
Bevans] 3 Wheat [16 U. S.] 383. But it 
was, also, held, that the people, or, in other 
words, the public, have a right to the navi- 
gation, and an interest in all ports. 10 Price, 
372. Hale, De Portibus Maris, pt. 2, c. 7. 
The king or his grantees have the soil, jus 
privatum, but subjects generally and alien 
friends, have a right to navigate the water, 



a jus publicum; and hence, if the buildings 
are a nuisance, they can abate them (10 
Price, 373, 378), as if on a public highway 
(2 Anstr. 603). Individuals must use their 
own so as not to injure others. 10 Price, 
37S. Sic utere tuo ut non alienum Isedas. 
What does encroach on or straiten the har- 
bor, or lessen the depth of water and navi- 
gation, is a fact, questio facti. Id. 374. But 
when done, it is an offence against the pow- 
er which supervises the general commerce 
of the country. Hale, De Portibus Maris, 35, 
84. See, also, next case, Attorney General 
v. Parmeter, 10 Price, 378, 412; Attorney 
General v. Richards, 2 Anstr. 603, 608. But 
though congress is enabled to make laws, 
keeping navigable rivers and navigation un- 
obstructed, as high up at least as the ports 
of entry and delivery, if not as high up as 
the waters are navigable, and impose pun- 
ishments for such obstructions as crimes, yet 
if it has not been so done, can we punish it 
as a crime? If we cannot, this stands in 
the threshold against sustaining the present 
indictment in a court of the United States, 
and the act of incorporation by the state, al- 
lowing the bridge to be built, stands in the 
way of punishing the obstruction by it as a 
crime in the state courts. 

Some hold, that a grant being made to 
congress to regulate foreign commerce, and 
extend its judicial power to all 'cases in ad- 
miralty, and collect a revenue from imports, 
and maintain a navy, those grants alone, 
without any action on them, by the general 
government, as to bridges and other obstruc- 
tions, divest the states of all authority to 
make laws in connection with navigable wa- 
ters, and that hence such an act of incorpo- 
ration as exists in this case is unconstitu- 
tional and void, and is to be put out of the 
case as if not existing. While others con- 
tend, that as the states have not granted 
the power to congress over their internal 
commerce, that remains exclusively in the 
states, and that under this, they may erect 
bridges connected with that internal com- 
merce, without being amenable to any super- 
vision or check by the general government; 
and certainly not, unless the legislation con- 
flicts in point of fact with some which has 
actually taken place under congress. My 
own views do not accord exactly with either 
of these general positions. I think (1) that 
the power is, by the grants above referred to, 
vested in congress over navigable waters 
connected with our foreign and coasting 
trade, and for purposes of revenue, but does 
not by those grants prevent the states from 
continuing their former legislation over them, 
and especially as to reserved objects, till it 
conflicts with some laws passed by congress 
under those grants, or some treaties made, or 
some express provisions of the constitution. 
[Holmes v. Jennison] 14 Pet [39 U. S.] 594. 
And (2) that when the states exercise the 
powers reserved, as to their internal com- 
merce and police, they may do it with im- 
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punity, while not in conflict with any thing 
before done on the part of the general gov- 
ernment. But when in conflict, the express 
grant to congress, and the action on it prop- 
erly by the paramount government, must 
overrule and control all which is done repug- 
nant to it by the state. 12 Conn. 7. 

If it was necessary to admit that the state 
here, as contended by the prosecution, was 
exercising a power to regulate that foreign 
commerce, such as is confided to the gen- 
eral government in the constitution, its con- 
duct was perhaps still valid, till it conflicted 
with some act passed by congress, or some 
duty or right under its federal relations. 
[City of New York v. Miln] 11 Pet [36 U. S.] 
103; [U. S. v. The Arnistad] 15 Pet [40 U. 
S.] 574. But it would hardly be necessary in 
this case to go into that, if all admitted that 
a state might do this act of empowering a 
bridge to be erected here, under its reserved 
rights as to internal commerce. For then of 
course it would be valid, till conflicting with 
some paramount act of congress under its 
conceded authority to regulate foreign com- 
merce and that between the states. [Wilson 
v. Blackbird Creek Marsh Co.] 2 Pet [27 TL. 
S.] 245. Yet this, as before remarked, be- 
ing contested, and it being considered by 
some vital against the constitutionality of 
the state laws, if affecting a matter of for- 
eign commerce, or that between the states, 
though not conflicting with any act yet pass- 
ed by congress, I shall make a few remarks 
on it here, and refer to others made by me 
in Peirce v. New Hampshire, 5 How. [46 U. 
S.] 554, 618. 

I think it the safer and sounder opinion, 
that a mere naked power, unexercised and 
dormant in the general government, with no 
prohibition, express or implied, to the states, 
to act on the same matter, could not make 
the state legislation upon it nugatory or un- 
constitutional, much less render acts crimes, 
which are done under state laws of that de- 
scription. Wilson v. Blackbird Creek Marsh 
Co., 2 Pet [27 U. S.] 245. Such are laws as 
to weights and measures. Besides these, as 
to disciplining the militia, and on bankruptcy, 
and regulating the army. Groves v. Slaugh- 
ter, 15 Pet. [40 U. S.] 449. The subject un- 
der consideration now, as to roads and bridg- 
es, was, however, never of that mere doubt- 
ful character, but was among the powers 
supposed to be reserved to the states, where 
it before belonged. [Gibbons v. Ogden] 9 
Wheat [22 U. S.] 203. It was always to 
continue to be exercised by them for domes- 
tic or interior commerce within each state, 
that branch of commerce not having been 
granted at all to the general government 
And, as hereafter explained, it could never 
be questioned in its exercise till it impaired 
or encroached on some power over foreign 
commerce, or that between the states, which 
had been confided to all the states united. 
If the states can and will, till special legisla- 
tion by congress, punish such acts as they 



deem injurious to the public interests, and do 
it either under their reserved or concurrent 
powers, no necessity exists for any forced con- 
struction to enable this court to act, in order 
to prevent such wrongs from going unprose- 
cuted. If done under their reserved powers, 
and able to be vindicated under them, their 
right is clear. But if done as a concurrent 
power, and relating to some local matter, con- 
nected with foreign commerce, either allow- 
ing or punishing it their right is less clear, 
but in my view, can be successfully vindicat- 
ed. 

Supposing that I have not succeeded in 
showing this act of incorporation, and the 
conduct of the defendants under it to be le- 
gal, under the reserved powers of the states, 
it seems to me legal as before intimated, un- 
der a concurrent right in the states to legis- 
late on local matters connected with foreign 
commerce, till coming in actual and serious 
collision with some measures by congress. 
My reasons for this opinion are these. The 
states were the great fountains of legisla- 
tion, the bulwarks of social and civil rights. 
Where they had acted before the constitu- 
tion, they would be likely to, continue to pro- 
vide as to local matters within their own 
limits, till congress got ready to provide for 
them, when the power was granted to con- 
gress. This would especially be the case as 
to such pressing and interesting matters as 
commerce. The constitution, when not ex- 
pressly forbidding the states to act longer on 
the matter, nor forbidding it by necessary 
implication, seems to allow it, and the con- 
tinuance of some local state cognizance over 
it is often requisite for the public peace and 
safety. Hence, it has become the more pre- 
vailing doctrine among jurists and states- 
men in these cases of powers bestowed on 
congress, and not expressly, or from the na- 
ture of the case, prohibited to the states; 
that till congress find it expedient to make 
specific laws under them, the authority of 
the states must be regarded as still continu- 
ing, in order to preserve order and the public 
tranquility, and to regulate and punish, or 
license and uphold local measures according 
to the views of each state, or the interests of 
the community within its boundaries/ Be- 
cause otherwise, there could be no punish- 
ment for some of the most flagrant outrages, 
and because the makers of the constitution 
well knew, that congress could not at once 
and forthwith provide for the full exercise 
of all its clear powers, if it wished, and 
would find it expedient not to use some, till 
time and occasion might develop the neces-. 
sity of using what had been confided to it, 
and then would provide for the emergency 
by further and specific legislation. In the 
mean time, considering the states as still le- 
gally entitled to preserve the public interests 
and peace within their limits, and punish 
violations of them, in cases where they did 
it before, would not be derogatory to the 
general government, nor strip it of any le- 
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gitimate authority; it would treat tlie contin- 
ued exercise of sucii powers by the states as 
only concurrent, or rather subordinate, till 
the general government found it expedient to 
legislate, and then of course the concurrent 
or subordinate authority of the states, yield- 
ing to the exercise of the same authority by 
the general government, which it had been 
empowered to use, and whose exercise of it, 
where once commenced, would be para- 
mount. 

The following books and cases sustain this 
course of reasoning: 4 Elliott, Deb. 367; 3 
Jeff. Sp. 425-429; Peck, Tr. 401, 434, 435; 
[Fisher v. Blight] 2 Cranch [6 U. S.] 397; 3 
Serg. & R. 179; [Stnrges v. Crowninshield] 
4 Wheat [17 U. S.] 196, 198. See others, 
post, and in Houston v. Moore, 5 Wheat [IS 
U. S.] 1, 49; Sturges v. Crowninshield, 4 
Wheat [17 U. S.] 4 196; Willson v. Blackbird 
Creek Marsh Co., 2 Pet [27 XL S.] 245; Prigg 
v. Pennsylvania, 16 Pet. [41 U. S.] 539, 627, 
655, 664; 9 Johns. 568; Miln v. New York, 11 
Pet [36 U. S.] 103, 132 (by Thompson, J.); [U. 
S. v. Bevans] 3 Wheat. [16 U. S.] 386; Calder 
v. Bull, 3 Dall. [3 TJ. S.] 386; 1 Kent, Comm. 
364. This view is not limited to that class of 
cases, where the states have not granted to 
the general government any power, though 
bordering closely on express grants, as in case 
of fisheries. They still retain the power to 
regulate these on their rivers and on their 
coasts as before, and have never parted with 
the power over them. Corfield v. Coryell 
[Case No. 3,230]; Martin v. Waddell, 16 Pet. 
[41 U. S.] 367. So as to quarantine laws, 
police regulations, ferries, and roads and 
bridges, the states retain the general power 
over them all. Miln v. New York, 11 Pet. 
[36 U. S.] 102, 141, 142, 151. » So in respect 
to pilots, they continue to legislate by the ex- 
press assent of congress; and it is not, in 
my view, a truth that the states and the peo- 
ple have not . granted power to congress, 
which may affect ferries, roads, and bridges, 
in certain cases, by granting authority to the 
general government to regulate commerce, 
foreign and between the states, but proba- 
bly that, till congress act on the subject, the 
states should continue to act for reasons be- 
fore stated, and when congress have legis- 
lated on a part only, should afterwards con- 
tinue to act so far as congress have not come 
in collision with the state laws. 

The cases of the militia, and of bankrupt 
laws, weights and measures, taxation of 
land, &c, have been before referred to, and 
are familar cases, where the states have con- 
tinued for half a century to act, when con- 
gress did not conflict with them, though they 
are powers clearly and expressly granted to 
the general government, in the same lan- 
guage and article with those as to commerce, 
but not seeming to be exclusive in their char- 
acter. And in numerous otherinstances, since 
the first years of the operations of the gov- 
ernment, the courts of the United Staces 
have, for the first time, been specially em- 



powered to try for offences in cases, where 
previously they possessed no such authority 
to do it, and where previously even the acts 
complained of were not offences by any laws 
in force under the government of the United 
States. See many cases as to crimes, in the 
act of March, 1825. It is, at the same time, 
conceded that the courts of the United 
States have felt indisposed to decide cases 
on this ground, when able to dispose of them 
on other grounds. Hence, in Miln v. New 
York, 11 Pet. [36 U. SJ 102, the judgment 
was rendered on the ground, that the state 
was exercising a reserved right, and so in 
Groves v. Slaughter, 15 Pet [40 U. S.] 509; 
and so a part of the court in Holmes v. Jen- 
nison, 14 Pet [39 U. S.] 540, 580. But 
Justice Thompson, in the former, held th:s 
doctrine, and Chief Justice Taney seemed to 
do it in the latter, though he said [Groves v. 
Slaughter, 15 Pet (40 U. S.) 509] it was not 
yet decided, nor was it necessary to decide, 
whether a state law was not good as to for- 
eign commerce, till it conflicted with some 
act by congress. 

In the recent decision in what are called 
the "License Cases," 5 How. [46 U. S.] 504, 
some members of the court went into this 
question, and held, that if the license laws 
were regulations, affecting our commerce 
abroad or between the states, they were 
defensible as local measures, not intended 
to encroach on the acts of congress, and not 
in fact impugning any of their provisions to 
produce uniformity, and regulate generally, 
the trade of navigation of the country. 
They were like colonial laws in respect to 
a parent country, or by-laws of cities, 
towns, and corporations, as compared with 
their charters, or rules of the navy and war 
departments, and of courts under general 
provisions organizing them. All are permis- 
sible, yet all subordinate, and none are void 
till repugnant and inconsistent. See the Li- 
cense Cases, 5 How. [46 U. S.] 504. Thus, 
for illustration, congress has made no pro- 
vision for keeping many of our ports and 
harbors free from sand-bars and deposits of 
mud, so as to enable vessels engaged in the 
foreign or coasting trade to enter and de- 
part under the general regulations of com- 
merce for that purpose; and some have 
deemed it unconstitutional for congress to 
expend money on such objects. But cannot 
the states remove those bars and deposits? 
States and cities have often done this. Be- 
cause congress has made the place a port 
of entry, can the states do nothing in rela- 
tion to it, under the idea that the power 
of congress is exclusive? Cannot the states 
and cities under them, also, appoint har- 
bor masters to regulate ballast, and the 
place of anchorage of the foreign vessels? 
Cannot they make or authorize wharves,, 
at which the vessels can unload? or pre- 
scribe how their fires shall be extinguished 
or guarded while in port, so as to prevent 
conflagration to the shipping and the town? 
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It is not mere quarantine or health laws, or 
inspection laws, or police laws, or pauper 
laws, or bridges and roads, or laws as to 
internal commerce within the state, all of 
which may be considered as reserved, and 
the power over them never granted, but 
much as to the improvement and regulation 
of harbors and vessels in port in other re- 
spects, the loading and unloading, and vari- 
ous minutiae, some as to pilotage, and some 
as to the crews, all connected with the ves- 
sels engaged in foreign navigation, as well 
as others, but not directing any thing in 
respect to them, which conflicts with any 
aetual existing legislation by congress. 

In [Holmes v. Jennison] 14 Pet. [39 XL S.] 
579, the chief justice and a majority of the 
court, held, that unless the power was exclu- 
sive in the general government, a state might 
continue to exercise it, if she had done it be- 
fore the constitution; and that it was not ex- 
elusive, unless expressly forbidden to the 
states, or in its character, one which should 
be exercised alone by the general govern- 
ment, and implies an exclusion of the states 
entirely; e. g. legislation over the District of 
Columbia (page 589). On such principles if, 
says Justice Barbour, "they can be construed 
as being exclusive," "then the necessary eon- 
sequence is, that the states cannot exercise 
them, whether the general government shall 
or shall not think proper to exercise them. 
If, on the contrary, they are not exclusive, 
but concurrent, then the states may right- 
fully exercise them, and no question of re- 
pugnancy can ever arise whilst the power re- 
mains dormant and unexecuted by the gen- 
eral government." As some powers are ex- 
pressly prohibited to the states, this raises 
a presumption that all are, which it was 
meant should be. And as these local powers 
in connection with foreign commerce are not 
expressly forbidden to the states, they were 
not to be so considered, and have not been 
in practice for the last half century. The ad- 
vocates of the exclusiveness of this power in 
congress, will no more allow the states to act, 
where congress has not acted, than where it 
has. They hold, that the power is gone from 
the states entirely, and that congress by its 
silence as emphatically speaks, that nothing 
shall be done, as by its legislation that some- 
thing shall be. The Chusan [Case No. 2,717]; 
■Golden v. Prince [Id. 5,509]; Prigg v. Penn- 
sylvania, 16 Pet. [41 TJ. SJ 539, 618; [Gibbons 
v. Ogden] 9 Wheat. [22 TJ. S.] 209; Groves v. 
Slaughter, 15 Pet. [40 TJ. S.] 504 (by McLean, 
J.), 511 (by Baldwin, J.); Miln v. New York, 
11 Pet [36 TJ. SJ 158 (by Story, X); [Houston 
v. Moore], 5 Wheat [18 TJ. S.] 1, 21, 22; 
IBrown v. State of Maryland] 12 Wheat. .438. 
But how does this tally with the fact that the 
general government, under the new constitu- 
tion, went into effect March 3d, 1789? Owens 
v. Speed, 8 Wheat. [21 TJ. SJ 420. Most of the 
important laws as to imposts, ports of entry, 
and the judiciary, did not pass for some 
months after. See 1 Laws by Litt. & B. 24, 



27, 72. Hence, on this theory it is obvious, 
that an entire interregnum of law has ex- 
isted, and must exist in many cases, till con- 
gress legislate expressly on matters that have 
been confided to it. 

I am not here going into the powers ex- 
pressly reserved to, and left with, the states, 
but those which are granted, though in their 
nature not granted exclusively in every re- 
spect, local or otherwise, and not exercised 
in hostility, but in allegiance and subordina- 
tion to the general government. [M'llvaine 
v. Cox] 2 Cranch [6 TJ. SJ 297; 9 Johns. 507; 
3 Serg. & E.. 179. A regulation by a state may 
aid or co-operate with an act of congress, be 
a friend and not an enemy, and though it is 
not a police one, yet if within the legislative 
scope of the action of a sovereign state, it may 
move on till impinging against something ac- 
tually prohibited to the states, or actually and 
legitimately done by congress contrary to it 
See case of Prigg v. Pennsylvania, 16 Pet [41 
TJ. SJ 539, 657, views of the minority. The 
idea, that because congress can act on the 
matter, but have not all state action, though 
favorable and assisting the object, is ipso fac- 
to void, seems to me entirely untenable. Dan- 
iel, J., page 657, and Thompson, J., page 633. 
And it is equally void in the views of some 
if the action of the state coincides and aids 
any exercise of powers by congress, as if con- . 
flicting with it Prigg v. Pennsylvania, 16 
Pet [41 TJ. SJ G51. All permitted to the gen- 
eral government, is not enjoined to be done, 
and at once, but only when necessary, useful 
or required by public exigencies, e. g. to de- 
clare war, to borrow money, to lay and col- 
lect taxes, as well as to regulate commerce. 
And when some loans are needed, or some 
taxes, or some regulations of commerce, it 
does not follow that all are, or all these pow- 
ers at once are to be acted on and exhausted; 
or that the states cannot continue to borrow 
money, or collect taxes, or pass any local laws 
concerning commercial matters, when not ex- 
pressly prohibited, and not conflicting with 
those by congress for general and uniform 
purposes. [Turner v Bank of North Amer- 
ica] 4 Dall. [4 U. SJ 11; [Bank of U. S. v. 
Deveaux] 5 Cranch [9 TJ. S.] 61. 

All the powers have never yet been legis- 
lated on, which are given to coQgress in the 
constitution. [M'Intire v. Wood] 7 Cranch [11 
TJ. SJ 504; Ex parte Cabrera [Case No. 2,27S]; 
Corfield v.Coryell [Id. 3,230]; Livingston v. Van 
Ingen [Id. 8,420]; [Turner v. Bank of North 
America] 4 Dall. [4 U.S.] 10; [U. S.v. Bevans] 
3 Wheat. [16 TJ. S J 387. The constitution has 
merely empowered congress to regulate cer- 
tain matters when its members please. But 
till they please to do it and in all which con- 
gress do not please to touch at any time, the 
states may usefully continue to regulate the 
subject within their respective limits, till con- 
gress finds it expedient and a duty to act, for 
the whole. See cases before cited. In one 
part of the constitution (article 1, § 10) the 
states are at once and absolutely prohibited 
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longer to do certain things, and then of course 
there is no concurrent power; as for instance, 
"no state shall declare war," "no state shall 
make any thing but gold and silver a tender," 
"no state shall emit bills of credit," &c. But 
in other places, and especially as to the regu- 
lation of commerce, it is not so. It is not 
"no state shall longer regulate commerce," but 
"congress shall have power" "to regulate com- 
merce, or foreign," &c, and so is the grant. 
That is, congress shall have power to regulate 
it whenever and to whatever extent it pleases, 
but in the mean time till it chooses to regu- 
late it, and in all it leaves unregulated of a 
local character, the states are not prohibited 
to do what they before had a right to do. 
Congress may in terms, also, be at times in- 
vested exclusively with a power, or its fur- 
ther exercise by a state may be inconsistent, 
incompatible, or absurd. Such is the govern- 
ment of the District of Columbia, or of the 
navy. They stand, of course, like prohibi- 
tions, and are governed accordingly. Houston 
v. Moore, 5 Wheat. [18 U. S.j 49. 

It is not a little singular, that amidst so 
high-toned and broad constructions as Hamil- 
ton generally adopted, he still acquiesced in 
this system of construction concerning the 
grants of judicial power to the general gov- 
ernment, and held them never to oust that of 
the states before existing, unless clearly con- 
tradictory. In No. 82 of the Federalist he 
says: "But as the plan of the convention 
aims only at a partial union or consolidation, 
the state governments would clearly retain all 
the rights of sovereignty, which they before 
had, and which were not, by that act, exclu- 
sively delegated to congress. This exclusive 
delegation, or rather this alienation of state 
sovereignty, would only exist in three eases; 
where the constitution in express terms grant- 
ed an exclusive authority to the Union; 
where it granted, in one instance, an author- 
ity to the Union, and in another prohibited 
the states from exercising the like authority; 
and where it granted an authority to the 
Union, to which a similar authority in the 
states would be absolutely and totally con- 
tradictory and repugnant." But can it be 
pretended, that the action by a state on mere 
local matters of a commercial character, and 
about which congress has not yet legislated, 
is contradictory or repugnant? Certainly not, 
till congress do something concerning this par- 
ticular matter, and then, as before shown, its 
laws and regulations must be considered para- 
mount. [Groves v. Slaughter] 15 Pet [40 U. 
S.] 509. The chief importance in settling the 
true construction of grants like these, to be 
such as not to prevent the state courts and 
state legislatures from continuing to act till 
congress legislates, is, that it takes away any 
apology for forced and broad constructions, 
and a resort to common and admiralty law 
analogies and aids, without acts of congress 
evidently and clearly made in order to pun- 
ish offences. For without such a dangerous 
construction and resort, they can be punish- 



ed by the states, if the states please. But if 
they eould not be either so punished or al- 
lowed, how would the argument stand? An 
act would merely go unpunished till congress 
choose to denounce it as a crime, and provide 
what court should try it. And for this reason 
can limited courts like this, under a limited 
government like that of the United States, 
assume, that because the people and the 
states have empowered congress to regulate 
commerce, and define piracies and felonies 
committed on the high seas, and given to its 
courts authority over all cases of admiralty 
and maritime jurisdiction, the offences con- 
nected with these matters are sufficiently de- 
fined in the constitution itself? Surely not 

The next question to be examined in detail, 
and with the care its deep interest to the 
state and the general government deserves,js, 
whether the conduct described in this in- 
dictment though at a place where the pow- 
ers of congress may reach for commercial 
purposes, can be regarded as a crime by this 
court unless it has been clearly so declared 
by the constitution, or a treaty, or an act of 
congress, and its trial devolved on us? Va- 
rious decisions have been made, which hold 
that some act of congress, or at least the con- 
stitution or a treaty, must expressly define a 
crime and grant jurisdiction over it to the 
circuit court, before the latter can sustain an 
indictment for any conduct supposed to 
violate the public rights or public peace. And, 
in accordance with these, .it has been further 
held, that a matter must be presented to a 
court of the United States in some authorized 
form, before it becomes a case under the 
constitution or laws. Osborn v. Bank of U. 
S., 9 Wheat. [22 U. S.] 738; [American Ins. 
Co. v. Canter] 1 Pet. [26 U. S.] 511. The de- 
cisions, above referred to, proceed upon the 
ground, that the general government itself 
is one of limited powers, and hence possesses 
no authority to punish conduct, beyond what 
is expressly granted to it or is necessary and 
proper to carry into effeet what is expressly 
granted. That it hence follows, no conduct 
can be declared a crime by congress, which 
does not come within such power. That the 
constitution, being an organic instrument and 
form of government for general purposes, 
does not usually establish courts, and limit 
their jurisdiction, and parcel out among them 
and define various offences, but leaves that 
duty to congress. The definition of treason 
in article 3, § 2, is almost the only exception. 

It is furthermore held, that if congress does 
not declare particular acts to be offences, and 
prescribe the extent of punishment and place 
of trial, though the subject-matter is with- 
in the powers granted to the general govern- 
ment, no particular court has any right to 
try a person for doing these acts, or affix any 
punishment to them, as every court under 
the general government is limited to the 
trial and punishment of such matters, and 
such only as congress has been pleased to 
confide to it [U. S. v. Bevans] 3 Wheat. [16 
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U. S.] 389; [M'CullocIi v. State of Maryland] 
4 Wheat [17 U. S.] 407; Rhode Island v. 
Massachusetts, 12 Pet [37 U. S.] 657, 721; 3 
Kent, Coram. 333, 341, 364; 1 Kent, Comro. 
363. 

It has been repeatedly held, that though cer- 
tain powers are granted to the general gov- 
ernment, it is considered that no acts done 
against them can usually he punished as 
crimes without specific legislation. Thus, it 
is said: "The legislative authority of the 
Union must first make an act a crime, aflix 
a punishment to it, and declare the court 
that shall have jurisdiction of the offence." 
See U. S. v. Hudson, 7 Granch [11 U. S.] 
34 (Johnson, J.) ; [Turner v. Bank of North 
America] 4 DalL [4 U. SJ 10, in note to 
Stanley v. Bank of North America. And 
again, that acts of congress, as well as the 
constitution, must generally unite to give 
jurisdiction to a particular court. 1 Kent, 
Oomm. 294; [Turner v. Bank of North Amer- 
ica] 4 Dall. [4 U. S.] 8; Clarke v. Bazadone, 
1 Cranch [5 U. S.] 212; Mclntire v. "Wood, 
7 Cranch [11 TJ. S.] 304. The circuit courts 
cannot act, unless the power is conferred hy 
congress. Corfield v. Coryell [Case No. 3,- 
230]; Barry v. Mercein, 5 How. [46 U. S.] 103. 
It is unlike the king in England, who has di- 
vided all his judicial power among his sev- 
eral courts. So, generally, it is not enough 
to constitute an act a crime, that it is op- 
posed to some law or the constitution, unless 
they declare it to be criminal or punishable. 
It often is but a civil injury or wrong. Evans 
v. Foster, 1 N. H. 374. Though in many 
cases, from the nature of the opposition or 
violation of a law, it may be criminal on 
common law principles, in other eases it 
would not be. Is it then an offence under 
the constitution by construction and a resort 
to any common law principle? In Ex parte 
Bollman, 4 Cranch [8 U. SJ 75, 93, the true 
guide in answering this question is given: 
"Courts, which originate in the common law, 
possess a jurisdiction, which must be regu- 
lated by the common law, until some stat- 
ute may change their established principles; 
but courts which are created by written law, 
' and whose jurisdiction is defined by written 
law, cannot transcend that jurisdiction" (Mar- 
shall, C. J., and page 102, Johnson, J.). Trea- 
son is defined in the constitution; but when 
cases are not clearly within it, courts will 
leave them to receive such punishment as 
the legislature in its wisdom may provide. 
Page 127. 

It may also be deemed an exception to the 
requirement of a specific act of congress in 
every case, and for all purposes, if the con- 
stitution or a treaty should define a crime 
with precision, as the former does treason, and 
the latter do at times the crimes where sur- 
renders shall be made, and in the latter the 
matter should also be within the authority of 
the treaty making power. (See the extradition 
treaties with France and England.) But un- 
less they went further and in the constitution 



or treaty, or elsewhere, designated the court 
or magistrate to try or examine the offence, 
that must still be done by legislation, or the 
jurisdiction in any particular court could not 
be sustained. (See case of the British Prison- 
ers (Case No. 12,734].) For all the courts- 
of the United States being, as before explain- 
ed, formed under a constitution of limited pow- 
ers, and being courts of limited jurisdiction, a 
case must come within what is confided to any 
one of them before they can try it. The grant 
in the constitution of judicial power does not 
vest it in any court But by another clause it 
is vested in the supreme court and such infe- 
rior courts as congress may from time to time 
establish. Congress, therefore, must say how 
much or what shall vest in one inferior court, 
and what in another; and how much by one 
act, and when the residue. 

In Livingston v. Van Ingen [Case No. 8,- 
420], the court holds, that when an action at 
law is given in circuit courts, it does not fol- 
low that it may enjoin on the equity side, as 
no such express grant of jurisdiction is made; 
but it has been given since by act of congress 
in 1819. There is no power even in civil mat- 
ters in this court to take cognizance of them, 
unless an act of congress has given it Liv- 
ingston v. Van Ingen [supra]. If so limited in 
civil cases, it is a fortiori in criminal cases. 
Courts when established, get only what is 
conferred on them by congress, and not what 
is in the constitution given to congress, except 
some jurisdiction which is there given to the 
supreme court, and will soon be referred to in 
detail. Much power remains dormant in con- 
gress, which it is not expedient to exercise 
at particular periods, or about which congress 
have not yet agreed how to legislate. Living- 
ston v. Van Ingen [supra]; Corfield v. Coryell 
[supra]. 

To enable this court to act, a case must not 
only fall within the judicial power of the 
United States, as conferred by the constitu- 
tion, but jurisdiction over it must have been 
conferred on the circuit court by some act of 
congress. Conk. Prae. 69, 88. Such cases 
alone are those described in the judiciary act, 
as "cognizable under the authority of the Unit- 
ed States." U. S. v. Ravara [Case No. 16,122]. 
The same doctrine prevails as to a manda- 
mus, except in the District of Columbia; Mc- 
lntire v. Wood, 7 Cranch [11 U. S.] 504; [Ken- 
dall v. U. S.] 12 Pet [37 U. S.] 524. So as to 
suits by the first United States bank, the act 
of incorporation being silent. Bank of U. S. v. 
Devereaux, 5 Cranch [9 U. S.] 61. So as to 
crimes. U. S. v. Hudson, 7 Cranch [11 U. S.] 
32; U. S. v. Bevans, 3 Wheat. [16 U. S.] 336; 
U. S. v. Wiltberger, 5 Wheat [18 U. S.] 76; U. 
S. v. Smith, Id. 153, 157; U. S. v. Grush [Case 
No. 15,268]; [U. S. v. Coombs] 12 Pet. [37 U. 
S.] 73; [Turner v. Bank of North America] 
4 Dall. [4 U. S.] 10; 3 Kent, Comm. 363. 
It continues in this way till congress calls 
into action its otherwise dormant powers, 
which, as before remarked, it evokes slowly 
but seldom fully. [McClung v. Ross] 5 
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Wheat. [18 U. S.] 115, note; Conk. Prac 70, 
71; [Carneal v. Banks] 10 Wheat. [23 U. S.] 
100. Indeed we must look entirely to the con- 
stitution, treaties, and acts of congress, to see 
what constitutes an offense in this court The 
United States has no unwritten code to give 
it jurisdiction, though the common law, as be- 
fore remarked, may be resorted to for analo- 
gies and definitions, where jurisdiction is con- 
ferred. Over civil cases in admiralty, juris- 
diction is expressly given to the district courts 
by congress by a general grant, and to cir- 
cuit courts an appeal in them, but not over 
criminal cases in admiralty, either to the dis- 
trict or circuit courts. Jurisdiction cannot 
be exercised over the last except as parcelled 
out and granted by particular acts of con- 
gress, or by some general transfer to this 
court of all cases of a criminal character in 
admiralty. Conk. Prac 82, 83; [U. S. v. Wilt- 
berger] 5 Wheat. [18 U. SJ 76; [U. S. v. Bev- 
ans] 3 Wheat. [16 U. S.] 387. The only cases 
contrary to this are U. S. v. Coolidge [Case No. 
14,857], overruled in [U. S. v. Coolidge] 1 
Wheat [14 U. S.] 415, and dicta in De Lovio 
v. Boit [Case No. 3,776], and remarks in the 
note to [M'Clung v. Ross] 5 Wheat. [18 U. 
S.] 115, and in U. S. v. M'Gill [Case No. 15,- 
676], by Justice Washington. If concurrent 
jurisdiction is given to state courts in some 
cases, then the exclusive jurisdiction in the 
circuit courts is thus far modified. Houston 
v. Moore, 5 Wheat. [18 U. S.] 29/ And a judg- 
ment in either, is probably a bar to a suit in 
the other. U. S. v. French [Case No. 15,- 
165]. Id.; 11 Johns. 519. But a mere arrest 
is not a bar. So a circuit court has no cogni- 
zance of military offences, that being by law 
conferred on courts martial. Id.; 3 Kent, 
Comm. 341. That is, probably, if happening 
on the high seas. 1 Kent, Comm. 362. Op 
Atty. Gen. 114, 120. 

I acquiesce in these principles and in this 
course of reasoning, as the safest and sound- 
est in our complicated system of government, 
and one which has the sanction not only of 
the contemporaneous construction to this ef- 
fect placed on it by some of the framers of 
the constitution, afterwards seated on the 
bench of the supreme court, but of succeed- 
ing times, and of many of the statesmen and 
jurists of the last half century. It is an ex- 
ception to a part of this reasoning for the 
previous action of congress, where the con- 
stitution itself provides for a supreme court, 
and declares some of the matters which 
shall belong to its jurisdiction, and hence 
takes from congress any power to dispense 
with such a tribunal, -or to confer the trial 
of those specified topics on any other tribu- 
nal. See article 3, §§ 1, 2. Thus, "the judi- 
cial power of the United States shall be 
vested in the supreme court, and in such in- 
ferior courts as the congress may from time 
to time ordain and establish." Section 1. 
And "in all cases affecting ambassadors, 
other public ministers and consuls, and those 
in which a state shall be a party, the su- 



preme court shall have original jurisdiction. 
This last has been amended. Amendment 
11. In all the other cases before mentioned, 
the supreme court shall have appellate juris- 
diction, both as to law and fact, with such 
exceptions and under such regulations as the 
congress shall make." Section 2. This pre-' 
vents congress from conferring original, or 
any but appellate jurisdiction on the su- 
preme court in any cases except those speci- 
fied. Marbury v. Madison, 1 Cranch [5 U. 
S.] 137, 173; 3 Croke, 75; [Ex parte Kear- 
ney] 7 Wheat [20 U. S.] 42; [U. S. v. Ham- 
ilton] 3 Dall. [3 U. S.] 17. And it is another 
exception, or perhaps more properly speaking, 
an incident to the establishment of such a 
court and other inferior courts under the 
constitution, that they, like the legislative 
bodies of the senate and house of representa- 
tives, possess authority to punish for con- 
tempts in the transaction of the business en- 
trusted to them. It is considered an author- 
ity inherent in such bodies appurtenant and 
indispensable, never necessary under any oth- 
er governments to be conferred by particular 
laws, though open as this has been to subse- 
quent legislation, modifying and regulating 
it, as was done after Judge Peck's impeach- 
ment, in respect to courts. See Anderson v. 
Dunn, 6 Wheat [19 U. S.] 204; [Ex parte 
Kearney] 7 Wheat. [20 U. S.] 45; Act March 
3, 1831; 4 Johns. 317; 9 Johns. 395; U. S. 
v. Hudson, 7 Cranch [11 U. S.] 33, 34; 6 
Johns. 357; 14 East, 1; 5 Dow. 165; [Ex 
parte Bollman] 4 Cranch [8 U. S.] 94. 

Having thus seen that this indictment can- 
not be sustained in this court, unless some 
law of the United States has declared it to 
be a crime, and given to this court jurisdic- 
tion over it, a necessity exists in 'the next 
place to examine whether any portions of 
the constitution, or treaties, or acts of con- 
gress have in fact done this; whether any of 
them have really prohibited as crimes such 
acts as those of the respondents, and em- 
powered this tribunal to punish them. It is 
more convenient often, and therefore I am 
inclined to consider these last questions to- 
gether, as they depend on like principles and 
precedents. I do not understand it to be con- 
tended that any part of the constitution, or 
treaties, or acts of congress specifically de- 
clares the placing such obstructions as those 
in navigable tide waters, like those at New 
Bedford, to be a nuisance, or any other of- 
fence against the United States, and punish- 
able by fine or otherwise in this court. But 
the reliance is chiefly on general provisions 
and principles involved in them, supposed to 
be comprehensive enough to include this case. 
The discussion on this branch of the case 
has taken a very wide range, and will re- 
ceive, as it requires, some detail in its consid- 
eration, in order to cover the whole ground. 
I am not aware of any clauses in the consti- 
tution, relied on so much for this purpose, 
as that in section 8, art. 1, which provides 
that "congress shall have power" "to regu- 
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late commerce with foreign nations, and 
.among the several states, and with the In- 
dian tribes;" and that in the second section 
•of article 3, declaring that "the judicial pow- 
er shall extend to all cases in law or equity 
.arising under this constitution, the laws of 
the United States and treaties made, or 
which shall he made under their authority," 
and "to all eases of admiralty and maritime 
.jurisdiction." 

We will therefore examine the effect of 
these clauses first It will be seen that both 
•of them relate to the powers conferred on 
congress by the people of the states, and not 
to the powers conferred by congress on any 
-of the courts of the United States. They 
merely prescribe the extent to which con- 
gress may go in legislating as to commerce, 
and instead of themselves providing for de- 
tails in the constitution, they wisely leave 
to congress to make such regulations as to 
commerce as it shall deem useful and prop- 
ter, to define what shall be crimes against it, 
.and declare how they shall be punished, and 
in what courts. U. S. v. Coombs, 12 Pet. [37 
U. S.] 72. They proceed, also, to authorize 
congress in express terms "to define and pun- 
ish piracies and felonies committed on the 
high seas, and offences against the law of 
nations" (section 8), but do not attempt it in 
"the constitution itself. It will be manifest 
from all the expressions, no less than from 
the character of the instrument as a more 
general frame of government, and not one 
filling up and providing for details of legisla- 
tion, that these clauses lay down rules as to 
the powers of congress, rather than the pow- 
ers of this court and its jurisdiction. It 
"leaves the latter powers as they should be 
"left, to the discretion of congress and the 
public necessities and welfare, as these may 
from time to time require congress, within 
the scope of the authority thus conferred on 
it, to define and parcel out for trial what- 
ever it may deem unlawful and properly pun- 
ishable by the judicial tribunals of the Unit- 
ed States. 

Judge Chase says in a note to Stanly v. 
Bank of North America, 4 Dall. [4 U. S.] 10: 
'•The notion has frequently been entertained, 
-that the federal courts derive their judicial 
power immediately from the constitution, but 
the political truth is, that the disposal of the 
judicial power, except in a few specified in- 
stances, belongs to congress. If congress has 
.given the power to this court, we possess it, 
not otherwise; and if congress has not giv- 
en the power to us or any other court, it still 
remains at tie lpgislative disposal," and con- 
eludes it is not best for congress at once to 
go as far as it may. [U. S. v. Bevans] 3 
"Wheat. [16 U. S.] 387. See cases before. 
And such would seem to be the conclusion as 
to crimes by the admiralty law, by like analo- 
gies and reasons, except for the expression 
before referred to in the constitution, saying 
that the judicial power shall extend "to all 
ceases of admiralty and maritime jurisdic- 



tion." But that is only one of the enumer- 
ated subjects like that "to regulate com- 
merce," which before belonged to the sov- 
ereign control of each state, and which by the 
constitution it was provided should be there- 
after placed under the control of the general 
government, and be acted on by its judicial 
tribunals. Chief Justice Marshall says in 
Bevan's Case, 3 Wheat. [16 U. S.] 3S7: "It 
proves the power of congress to legislate in 
this ease, not that congress has exercised 
the power." After that provision, it was 
still necessary, in order to enable one of its 
tribunals to try cases of admiralty and mari- 
time jurisdiction, whether civil or criminal, 
to confer such authority on them to try all 
such cases, or to try only that portion of 
them, which congress might then choose to 
legislate on, and define and entrust to such 
tribunals. The same necessity existed for 
the action of congress in this respect, as in 
respect to another enumerated grant to the 
judicial power over controversies "between 
citizens of different states." No court after 
being created by congress could have ven- 
tured to try such a case, under that grant 
merely in the constitution, without some le- 
gal provision, conferring that particular pow- 
er on that court. And so as to "all cases in 
law or equity arising under this constitution, 
the laws of the United States, and treaties 
made or which shall be made under their 
authority," though placed within the judicial 
power of the Union rather than of the states, 
not one of those cases, whether of a civil or 
criminal character, could be tried by any 
particular court of the United States, till an 
act of congress empowered that court in par- 
ticular to try it, with the exception before al- 
luded to of eases affecting "ambassadors, oth- 
er public ministers and consuls, and those in 
which a state shall be a party," and which 
with appeals are, by the constitution itself, 
conferred on the supreme court. The con- 
vention knew that admiralty power under 
the Confederation had been exercised by each 
state, except at times as to prizes. 1 Mad. 
Papers, 91, 105; 2 Mad. Papers, 712. They 
knew that in order to produce uniformity and 
regulate commerce, the power should thence- 
forward be exercised by the general govern- 
ment. Hence in the early drafts of the con- 
stitution to the supreme court was given ju- 
risdiction over "all cases of admiralty and 
maritime jurisdiction." 2 Mad. Papers, 743, 
744, and it was to be original there at first. 
The convention was at first opposed to hav- 
ing any courts but state tribunals and a su- 
preme court of the United States; and after 
letting the former try all cases, permitted 
appeals to the supreme court. It, therefore, 
at first gave also to that supreme court ad- 
miralty and maritime jurisdiction, as being 
a matter not suitable for the state tribunals, 
and at one time struck out entirely any power 
in congress to establish "inferior courts." 2 
Mad. Papers, 729. At last it restored infe- 
rior courts, and gave to the supreme court 
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still jurisdiction over admiralty eases and 
others now in the constitution granted to the 
judicial power. But it provided, that in 
other cases, except the trial of the president 
when impeached, jurisdiction might tie de- 
volved on inferior tribunals. 2 Mad. Papers, 
1238. Towards the close (page 1556) it as- 
sumed the present form, and the jurisdiction 
of "the judicial power" was extended to ad- 
miralty cases, rather than that of the su- 
preme court But what is decisive, that in 
doing this they did not mean to adopt the 
whole admiralty code, criminal and civil, 
and confer jurisdiction over it on any particu- 
lar court, but leave that to congress; as it 
might find it expedient, to define or adopt 
parts of it from time to time, it proceeded in 
another clause expressly to authorize con- 
gress to mate definitions of piracies and 
maritime felonies. This would have been 
unnecessary and improper, if the whole ad- 
miralty code as to crimes had already been 
adopted. The reasons for this were, that 
different punishments in different states ex- 
isted for these felonies, and as they were 
under admiralty power, and refer to foreign 
commerce, and are vague at common law, it 
was best to enable congress to make them 
more certain. 9 Mad. Papers, 1348, 1349, 
and in the Federalist (No. 42) it is also said: 
"But neither the common nor the statute law 
of that (Great Britain) or any other nation, 
ought to be a standard for the proceedings of 
this, unless previously made its own by leg- 
islative adoption." No. 42, by Madison. 

When all the powers, not expressly grant- 
ed to congress, or not necessary and proper 
to cany those granted into effect, are re- 
served cautiously to the people and the states, 
it would hardly answer to enlarge the pow- 
ers of courts by a very broad construction. 
If the immediate delegates of the people were 
to be strictly restrained, much more should 
be their delegates in the judiciary, whose 
members are not subject to re-elections and 
short terms of office. These clauses, then, 
not seeming to grant these powers to this 
court, but rather to congress, can they be 
aided so as to make out the definition of a 
crime in this case, and confer the trial of it 
on this court by a resort to any other clause 
of the constitution or to the common law, or 
the admiralty law in connection with the 
constitution? 

Looking for a constitutional definition of 
the present offence, and the power conferred 
on this court over it, and nothing being 
found done or completed in either of the 
great and leading clauses on this subject, 
that have already been considered, it was 
not likely to have been done in any other 
clauses, if not accomplished in those al- 
ready examined, so important and so ger- 
main to the subject. It belonged to topics 
of commerce and admiralty jurisdiction, and 
to the power of courts rather than other 
matters, unless we were justified in expect- 
ing the unqualified adoption of some whole 



I code of laws in a constitution. Had there 
been a provision in it like that of our ances- 
tors at Plymouth Rock, respecting the Mo- 
saic Code, directing the laws of any countiy 
or sovereign to be in force till congress 
could make better ones, and offences under 
them to be prosecuted in any courts created 
by congress, the difficulty in this case would 
have been cured, if the conduct of the re- 
spondents should amount to an offence un- 
der those laws. Or had there been a provi- 
sion of a like tenor, adopting the common, 
law, or the civil law, or the admiralty law, 
as a whole, and placing the execution of 
them in charge of this court, then our juris- 
diction would be clear, if the acts complain- 
ed of were made an offence under and by 
them. But no such clause exists, and none 
was likely to exist for reasons, some of 
which have already been alluded to, and 
others that will occur to every reflecting 
mind. Beside the circumstance, that a con- 
stitution is generally designed to regulate- 
the legislative department, as well as oth- 
ers, rather than to make the laws them- 
selves, it is obvious from the great extent 
of territory and different systems of juris- 
prudence and numerous people to be operat- 
ed upon by laws of the United States, that 
their agents could not find time in one con- 
vention to make a constitution and code of 
laws also, or consider how much of any ex- 
isting code it was best to adopt absolutely. 
That they were not delegated to meet for 
the latter purpose; that, therefore, they did. 
not attempt it; and consequently, instead of 
doing it or adopting any general code as a 
guide, they merely empowered congress with- 
in certain limits to legislate on certain top- 
ics, and, with a view to prevent an inter- 
regnum, left of course the state laws in force 
till congress should do this, except where- 
prohibiting expressly, or by strong implica- 
tion, the further action of the states on cer- 
tain subjects. Nor was the convention 
which formed that instrument ripe and 
ready to adopt absolutely even the common- 
law, much less the civil or admiralty law, 
with all their details and with many uncer- 
tainties and much vagueness, as to their ex- 
tent at different dates, and discriminating 
from which date they should be regarded, as 
taking effect. [U. S. v. Smith] 5 Wheat. [IS 
U. S.] 182, by Livingston. The different 
states had conducted differently as to each, 
of them; some introducing the common law 
as existing when their ancestors first emi- 
grated hither; some as existing at the Revo- 
lution; and some, with large exceptions from 
it at both periods, of what did not accord 
with our situation and habits and new form, 
of government. Again, some had adopted 
much of the civil law in their courts of eq- 
uity and courts of probate, and others but 
little, and that only as an appurtenant to- 
their common law tribunals and jurisdiction, 
and some from their interior position, had 
adopted nothing of the admiralty law, and 
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others little if any of it as existing peculiar- 
ly on the continent of Europe, and others 
more or less, perhaps, of -what prevailed in 
England at the time of our Revolution. 
Hence it was "wise not to wrangle and divide, 
as they must, by attempting to introduce, 
by means of the constitution, the common 
law bf England, or of any one state, or of 
all the states, so far as it might be in force 
In all. The uncertainty, as to its extent, the 
difficulty of fixing it in eases of doubt, and 
the specific or general exclusion of all parts 
of it not suitable to our condition, were mat- 
ters too formidable to be encountered in con- 
nection with their other great labors. It is 
also very inconvenient to adopt in any con- 
stitution any code as a part of the law of 
the land, without at the same time proceed- 
ing to make it alterable by legislation alone, 
as the interests and wants and experience of 
society might require. Otherwise the small- 
est change, however urgent, could not be 
effected, but with all the delay, expense, and 
formality of amending a constitution, or the 
whole organic form of government for a 
great people. Hence the common law of 
England has been considered as not put in 
force, directly or indirectly, by means of any 
clause in the constitution of the United 
States, so as to create, make, or help to 
make, any thing an offence, which has not 
been made so by the constitution itself, or 
acts of congress passed under it Dup. Jur. 
p. 9, says: "The common law of the United 
States is no longer the source of power or 
jurisdiction, but the means or instrument 
through which it is exercised." See, also, 
Wheaton v. Peters, S Pet. [33 U. S.] 591, 658; 
U. S. v. Worral, 2 Dall. [2 U. S.] 384; 1 
Tuck. Bl. Comm. 378, notes; Serg. Const 
Law, 274; Federalist; No. 42; U. S. v. Ste- 
phenson [Case No. 16,386]; U. S. v. Lancas- 
ter [Id. 15,556]; 2 Burr, Tr. 437, 482; Dorr's 
Case, 3 How. [44 U. S.] 103, 105; U. S. v. 
Coolidge, 1 Wheat [14 U. S.] 415; Dup. Jur. 
Pref. xiv.; Goodenough, Am. Jur. 276; 1 
Kent, Comm., 318, 319; 1 Story, Comm. 132, 
137, 141; [Ex parte Bollman] 4 Cranch [8 U. 
S.] 75; U. S. v. Hudson, .7 Cranch [11 U. S.] 
32; [Pawlet v. Clark] 9 Cranch [13 U. S.] 333; 
Ex parte Randolph [Case No. 11,558]; [Van 
Ness v. Packard] 2 Pet [27 U. S.] 144; 
[Southwick v. Postmaster General] Id. 446; 
[The Orleans v. Phoebus] 11 Pet [36 U. S.] 
175; [Kendall v. U. S.] 12 Pet. [37 U. S.] 
524. Contra, Jameson v. The Regulus [Case 
No. 7,19S] note; [U. S. v. M'Gill] 4 Dall. [4 
U. S.] 429 (Washington, J.). And however 
courts may properly resort to the common 
law to aid in giving construction to words 
used in that constitution and those laws (U. 
S. v. Palmer, 3 Wheat [16 U. S.] 610, e. g. 
"robbery"), the body of the common law, as 
such, does not alone give jurisdiction in any 
case, and enable the court to declare any 
acts to be offences under the United States 
and to try them, where the constitution and 
the acts of congress have been silent con- 



cerning them. [U. S. v. Hudson] 7 Cranch 
[11 U. S.] 32; [U. S. v. Coolidge] 1 Wheat. 
[14 U. S.] 415; [Gelston v. Hoyt] 3 Wheat. 
[16 U. S.] 336; [U. S. v. Wiltberger] 5 Wheat. 
LIS U. SJ 76. 

At the same time, in deciding on private 
rights in civil cases, which must often be ac- 
cording to the laws of the respective states, 
the common law will govern us so far as it 
is in force in each state. U. S. v. Stephen- 
son; U. S. v. Lancaster [supra]; [Elmendorf 
v. Taylor] 10 Wheat [23 U. S.] 158. But it 
will be as the law of that state rather than 
of the United States. So as to the admiral- 
ty law, as a code in civil or criminal mat- 
ters, it is not adopted and put in force in 
this court by any part of the constitution. 
But congress is merely authorized to confer 
jurisdiction on its courts in cases arising 
under that law, though it has not yet done 
so except to the district court in civil cases, 
as we have already shown. 

There being no definition of this particular 
offense as a crime in the constitution and no 
right to aid it in such a definition by the 
common or the admiralty law, and there be- 
ing also no grant in the constitution to this 
court to exercise jurisdiction over it, but 
only a grant to congress to legislate upon 
such matters, the next inquiry is, has this 
defect been supplied by any provision in 
any treaty made in pursuance to the consti- 
tution? A treaty being, by the sixth article 
of the constitution itself, declared to be "the 
supreme law of the land," it will govern this 
case if full and detailed upon it Sometimes 
treaties may require no appropriations to car- 
ry them into effect or any change of exist- 
ing laws, being minute enough and explicit 
enough to be enforced without any new or 
additional provision, and in such case,\ it 
may be the duty of the judicial tribunals to 
execute them without any act of congress. 
See British Prisoners [Fed. Cas. No. 12,734]. 
In other cases and generally, modified, or at 
least, declaratory, laws will be first neces- 
sary. But there is no pretence here that 
any treaty between this country, and any 
other, stipulates that obstructions like the 
bridge of the respondents and its conse- 
quences shall be deemed an offence," and be 
punished by this court on account of its in- 
jury to alien friends and their vessels in en- 
tering and departing from our ports and har- 
bors. Such obstructions, however, may be 
prejudicial to foreigners, and to their rights 
under treaties if allowing trade and naviga- 
tion here to be interrupted, whether the ob- 
structions be temporary or permanent But 
it would be difficult to try them as crimes, 
when no where declared to be so, or to try 
them by this court, unless jurisdiction over 
them is in some appropriate manner clearly 
conferred on it. Such an obstruction seems 
to violate the spirit of the treaty of Novem- 
ber 19, 1794 (article 3), with England. It 
stipulated for each party "freely to pass and 
repass by land or inland navigation, into 
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rhe respective territories and countries of 
the two parties on the continent of Ameri- 
ca," "and to navigate all the lakes, rivers; 
and watei-s thereof, and freely to carry on 
trade and commerce with each other." 8 
Stat 116. It did not admit vessels "into sea- 
ports, harbors, bays, or creeks of his majesty's 
said territories, nor into such ports of the riv- 
ers in his majesty's said territories, as are be- 
tween the mouth thereof and the highest port 
of entry from the sea," except in small vessels 
between Quebec and Montreal, nor yield the 
admission of British vessels from the sea into 
rivers of the United States beyond the high- 
est ports of entry for foreign vessels from 
the sea. But it meant to permit such free 
navigation up to the highest port of entry 
here for foreign vessels from the sea; yet 
no clause has been found in this or any oth- 
er treaty, making obstructions like these 
crimes, if placed within the limits of such 
ports or below them, and giving this court 
cognizance of them. Whether a civil action 
would not lie in such case for delay and 
damage by an alien friend, against the re- 
spondents, or by one of our own citizens, 
without any, further legislation, and under 
existing treaties and existing laws, is a dif- 
ferent question, and one to which some at- 
tention will be given before I close. 

The only other legitimate source of power 
by this court over this case, is some act of 
congress. Conk. Prae. 57. None giving it, 
eo nomine, has been referred to; none is pre- 
tended to exist. The one most relied on in 
support of it substantially, is that of 1789, 
which in section 11, gives to this court juris- 
diction "of all crimes and offences cognizable 
under the authority of the United States, ex- 
cept where this act otherwise provides, or the 
laws of the United States shall otherwise di- 
rect." 1 Stat 79. But this seems to relate 
rather to the power of the circuit court to try 
this cpse, if a crime, than to make it a crime. 
Though it is contended by- the counsel for 
the government, that it is an adoption and 
grant to this ccart of jurisdiction over all 
offences which exist under admiralty and 
maritime law, because all such are "cogniza- 
ble" under the constitution, and hence "under 
the authority of the United States," and that 
the acts now in question are crimes by ad- 
miralty law. But if the words "cognizable 
under the authority of the United States," 
were meant here to embrace all offences over 
which the judicial power was extended by 
the constitution, it would cover all other of- 
fences, under that constitution or treaties, 
without any acts of congress being necessary 
to define them and confer jurisdiction over 
them on this court. Again, "cognizable under 
the authority of the United States," used here 
as applied to a court, means of course, "tria- 
ble," or placed under its jurisdiction by the 
constitution, or treaties, or laws of the United 
States. See Kendall v. U. S., 12 Pet [37 U. 
S.] 524, 637, 64S. The word is so used by 
Blaekstone in speaking of "injuries cogniza- 



ble by the courts maritime or admiralty 
courts." 2 Bl. Comm. 10G. So Bayley, J. t 
says: I think the true construction of this 
statute is to restrain the operation of the 4th 
section to cases cognizable in the superior 
courts. Hex v. Crisp, 1 Barn. & Aid. 282, 
2S7. This aet might mean, that the circuit 
court should exercise jurisdiction ov*er all 
matters which were made crimes by the con- 
stitution or laws, when no particular court 
was otherwise designated that should try 
them. But it still leaves the question open, 
What is a crime by that constitution or those 
laws? And till the acts complained of in 
this case are declared to be crimes by the con- 
stitution or laws, this court, though having 
cognizance of all crimes which exist under 
them, cannot pronounce any acts to be crimes 
within their purview. 

A different construction, if competent under 
the words of this act of congress, does not 
seem to accord with its spirit or cotempora- 
neous construction by congress and the courts. 
It was early seen that a different course 
would leave the whole criminal code vague, 
loose, undefined and uncertain, where certain- 
ty in all countries is most desirable. That 
specific legislation under the general grant in 
the constitution, would be much safer to prop- 
erty, liberty and life. And finally, that the 
construction, limiting the expression, "cog- 
nizable under the authority of the United 
States," to what was made cognizable as a 
crime by any part of the constitution or by 
any act of congress, was more in unison with 
the strictness belonging to all criminal codes. 
Accordingly, under this view, specific legisla- 
tion at once commenced defining special offen- 
ces, which otherwise would have been unnec- 
essary. Besides this, the courts of the United 
States at once held, as before shown, that this 
kind of legislation was first proper and nec- 
essary, in order to make even ordinary of- 
fences "cognizable under the authority of 
the United States," so as to be tried by this 
court Other considerations tended to sus- 
tain the idea, that this expression as to "au- 
thority," referred to what was implicitly en- 
acted by congress,, or expressly declared in 
the constitution to be crimes, rather than all 
which might possibly be done by congress 
under the constitution. Again, had congress 
declared, that all acts criminal by admiralty 
and maritime law should be so here, (and cer- 
tainly, if going further, had said, also, that 
they should be tried by this court, as offences 
under the constitution of the United States,) 
then, probably, they might have been cogniza- 
ble by us under its "authority," in the same 
way that congress, having conferred the trial 
of all civil cases in admiralty on the district 
courts, they are all triable there. Similar 
provisions would probably have been made in 
both cases if the course meant to be pursued 
was the same in both; and if nothing was 
said as to the kind of punishment, it might 
perhaps be as the punishment was in admiral- 
ty generally, (or possibly by fine and impris- 
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eminent,) and be prosecuted by indictment 
For, whatever tlie law declares to be a crime, 
it is said must be prosecuted here by indict- 
ment, unless a remedy by information is spe- 
cially given. U. S. v. French [Case No. 16,165]; 
U. S. v. Mann [Id. 15,7181; [U. S. v. Tyler] 7 
Cranch [11 U. SJ 285. But considering the jeal- 
ousy of our ancestors as to courts of admiral- 
ty, on the ground, that except on confession, 
for which torture was once used, the proof 
must be equal to two witnesses, and that no 
trial by jury was allowed till 28 Hen. VIII., 
with other reasons hereafter alluded to, the 
framers of the constitution would not be very 
likely to mean to adopt its criminal code en 
masse. Under 28 Hen. VIII., the definition 
of crimes remained, but not the rules of evi- 
dence or trial without a jury. 5 Dane, Abr. 
342. And though some of the ancient objec- 
tions to the admiralty are obviated here by 
trial in crimes by jury, yet those in respect 
to its system of proofs in criminal cases might 
remain, and the prejudices on this subject 
prevented the exercise of much admiralty 
power over crimes before the Revolution in 
any of the thirteen provinces, and still less on 
any matter during the Revolution and after- 
wards till the adoption of the constitution, ex- 
cept as connected with subjects of prize. 
Bains v. The James & Catherine [Case No. 
756]. Perhaps I ought to except revenue 
matters, as by 7 & 8 Wm. in., admiralty 
courts were allowed to control those here, and 
punish in a king's court rather than in a 
colonial one, in order to deprive the colonists 
of trial by jury when enforcing obnoxious 
laws of trade. 6 Dane, Abr. 342. If this 
was in one sense acquiesced in after much 
resistance, as hopeless to be remedied (see 
[U. S. v. Bevans] 3 Wheat. [16 U. SJ 384, 
3S5, arguendo the history of it), it was con- 
sidered a great grievance in principle, as will 
be hereafter shown, and a topic of loud, long 
and most indignant remonstrance, till ended 
by the Revolution. See on this the opinion 
of the minority of the court in Waring v. 
Clarke, 5 How. [46 U. SJ 441. To the illus- 
trations there given, may be added the ex- 
press provision in the bill of rights in the 
constitution of New Hampshire (article 20), 
that the trial of jury shall be sacred in all 
cases, except those happening "on the high 
seas," and "seamen's wages." 

It is true at the same time, that when- form- 
ing a general government, whose chief duty 
was in respect to foreign affairs and foreign 
commerce, and its regulation not only abroad, 
but between the states, the sagacious framers 
of the constitution saw that it should be in- 
vested with all the admiralty and maritime 
powers which might be proper to be exercised 
within our own territory. Hence they con- 
ferred the exercise of them on that govern- 
ment, but still left that government in its 
legislation to bestow at once, or gradually, 
all or a part of the civil powers in admiralty 
on such courts as it deemed most appropriate, 
and all or a part of the criminal powers in 



admiralty in a like manner, under such lim- 
itations and restrictions of eveiy kind as it 
might think useful. Hence, likewise, con- 
gress, in order to carry on at once the ordinary 
business in admiralty, connected with com- 
merce and navigation, bestowed all power "in 
civil cases" on the district courts. But it 
saw and knew the difference between the 
clause in the constitution and their own legis- 
lation, and instead of copying it so as to em- 
brace "all cases in admiralty," limited the 
power given to only "civil cases" in admiral- 
ty. Now, if congress intended to reserve the 
criminal cases in admiralty, and bestow a ju- 
risdiction over them generally on the circuit 
court, it would probably have proceeded to do 
so in terms ipsissimis verbis. But, instead 
of that, it then and since merely selected out 
particular cases of admiralty offences, defined 
them, and conferred jurisdiction on this court 
over them under certain limitations and with- 
out specifying whether it exercised power over 
them as crimes in admiralty, or under its au- 
thority to regulate commerce, or under some 
other constitutional grant. Indeed, it is hardly 
to be presumed that congress intended by the 
act under consideration to confer power on 
this court to try, as a crime, any thing which 
might be made a crime, but which had not 
been made nor defined to be one, either in 
the constitution itself or any law, when such 
caution was used in defining some crimes, and 
imposing restrictions and limitations as to 
others. 

The act of March 3, 1825, which defines so 
many, and makes them, like others enumerat- 
ed in the act of 1790, specifically punishable 
in the circuit court, generally does not give 
jurisdiction to this court, unless the offence is 
defined and its punishment prescribed, if on 
the water, as committed on the "seas," or "up- 
on the high seas, or in any arm of the sea, or 
in any river, haven, creek, basin or bay with- 
in the admiralty and maritime jurisdiction of 
the United States, and out of the jurisdiction 
of any particular state." See sections 4, 6. 

Generally, too, cases of crimes come to 
this court only where a state has no juris- 
diction. [Waring v. Clarke] 5 How. [46 U. 
SJ 441. Such was the definition by Black- 
stone of the admiralty court, to try cases- 
without the jurisdiction of the common law 
courts on the seas. It is a wise policy to 
leave as much with the, states as may be, 
though congress has the power to go fur- 
ther in some cases if it pleases. [Turner v. 
Bank of North America] 4 Dall. [4 U. SJ 
11; [Bank of U. S. v. Deveaux] 5 Cranch 
[9 U. SJ 61; Bains v. The James & Catherine 
[supra]; [Rhode Island v. Massachusetts] 
12 Pet. [37 U. SJ 721; [Martin v. Hunter] 1 
Wheat, [14 U. SJ 326; [M'Culloch v. Mary- 
land] 4 Wheat. [17 U. SJ 407; [U. S. v. 
Bevans] 3 Wheat. [17 TJ. SJ 389. 

Another forcible reason why congress did 
not mean to have any criminal cases in ad- 
miralty, "cognizable" as such by this court, 
originally, was, that this was not the ad- 
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miralty and maritime court created by con- 
gress under the constitution. Jensen v. 
Vrow Christina Magdalena [Case No. 7,- 
216]. That was the district court [Glass 
v. The Betsey] 3 Dall. [3 U. S.] 6. And had 
congress intended to confer general criminal 
jurisdiction in such cases on any court, it 
would have been likely to have given it to 
that court as it did the civil cases, and al- 
lowed the trials in the former to be by jury 
there, as they must have done under the 
sixth amendment of the constitution, as well 
as under a provision in the body of it. Arti- 
cle 3, § 2. Appeals in cases criminal as well 
as in civil could have been allowed to this 
court; but without an express allowance, 
this court never has got any jurisdiction by 
general grant or implication as a court of 
admiralty, because it was not such a court 
originally, and was never converted into 
one since. The Vrow Christina Magdalena 
[supra]. 

It is another decisive objection to a con- 
struction of the act of 1789, which would, 
under the words "cognizable under the au- 
thority of the United States," embrace all 
admiralty crimes, as existing here or abroad 
at the Revolution, that this branch of our 
criminal code would thus be left very un- 
certain as to the crimes themselves thus in- 
tended to be embraced. Laws denning 
crimes should be precise and clear, so that 
all men may know easily what they are to 
avoid. U. S. v. Sharp [Case No. 16,264]. 
And it is most dangerous, by mere construc- 
tion, to convert that into an offence which 
is otherwise permitted. By the opposite 
view it would be left uncertain at what era 
and place the admiralty law, as to crimes, 
was meant to be adopted, and thus doubtful 
whether this very offence, described in this 
indictment, was intended to be embraced, 
and questionable whether the kind of pun- 
ishments in any case, where the punish- 
ments happened to vary, was to be affixed 
according to Rhodian or Roman law, the 
assizes of Jerusalem or the consular system, 
the Danish, French or English codes, or 
those of some other period and people since 
the voyage of the Argonauts. 

It is a matter of some regret that congress 
had not been a little more slow, cautious, 
and discriminating, when they conferred ju- 
risdiction in all civil cases, and had not ei- 
ther enumerated what it considered proper- 
ly as civil cases in admiralty, specifying 
subjects and places, or referred to some 
era, or code, or country as to its civil ad- 
miralty jurisdiction as a guide. Misera est 
servitus ubi lex est vaga aut incerta. For 
now in that, as we should be obliged to do 
in crimes, had power over them been given, 
one judge thinks he ought to go to the Rho- 
dian laws for the test, another to the Consu- 
late del Mare, another to the laws of Ole- 
ron, another to those of Wisby, another to 
the era before Richard II., another to the 
black book of the admiralty, another to 13 



and 15 Rich. II., another to the act of par- 
liament of 28 Hen. VIII., and others to 
periods still later. See [Waring v. Clarke] 
5 How. [46 U. S.] 441. Some trace the power 
which is to be the standard, to Saxon, some 
to Norman, some to Saracen or Carthagen- 
ian, some to Roman, and some to Turk or 
Crusader. Again, one judge gets admiralty 
jurisdiction both criminal and civil by the 
locality, of the act, as if on the ocean at 
all; another, if on it, where the tide ebbs 
and flows; another, if on it, without the 
limits of a country; another, if on great 
rivers navigable below their bridges, though 
not salt; another, by the subject-matter, if 
maritime or not; another, by the parties, if 
seamen or landsmen. See cases in the prece- 
dent last cited. This same uncertainty ex- 
ists about what are maritime contracts, as 
may be seen by the order of the supreme 
court at the same session for a re-argument 
in New Jersey Co. v. Merchants' Bank [6 
How. (47 U. S.) 344], in a libel on a domes- 
tie charter party in admiralty, where the 
court was supposed to be equally divided 
as to jurisdiction. Such vagueness and un- 
certainty, even in civil cases, have agitated 
the courts of the United States the whole 
half century of their existence, and it may 
have been foreseen, as still more objection- 
able, in respect to the crimes punishable in 
admiralty, and probably this helped to lead 
to a refusal to legislate in the same general 
way as to them. As to them they have se- 
lected out particular and urgent cases for 
punishment, within careful limits, as to the 
places where they occurred, and made them 
punishable in such cases only, leaving the 
others to the state tribunals, till some fail- 
ure of justice or emergency for new power 
to prevent guilt from escape, should justify 
and require further provisions for punish- 
ment by the courts of the general govern- 
ment 

That these are no imaginary uncertainties, 
which stand in the way of supposing such a 
code was meant to be adopted in cases where 
life and liberty were at stake, some judges 
have deliberately held, that we should go to 
the continent of Europe to ascertain what 
our admiralty law is, and not to England. 
See cases in the precedent just referred to. 
Others, that we must go to England alone. 
They differ vitally, also, as to eras of the 
admiralty, when its laws and practice are 
in force here, whether civil or criminal, and 
going only to England for the law, as most 
do. U. S. v. McGill [Case No. 15,676]. 
Some hold, that the constitution referred to 
the admiralty law as existing in England 
before the important legislation of 13 and 15 
Rich H. See in [M'Clung v. Ross] 5 Wheat 
[18 U. S.] 114, note; Conk. Prac. 145; The 
Amiable Nancy [Case No. 331]. And again 
and again it is insisted that these statutes, 
the great landmarks of admiralty law in 
England, are not in force here at all. See 
The Jerusalem [Case No. 7,294] ; De Lovio v. 
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Boit [Id. 3,776]; Hall, Prae. 17 Pref.; Stevens 
v. The Sandwich [Case No. 13,409]; Steele v. 
Thacher [Id. 13,348]; [Waring v. Clarke] 5 
How. [4G TJ. S.] 441. While others maintain 
that they involved the inestimable trial by 
jury, and the highly prized principles of the 
common law against the civil code of a foreign 
conqueror, and came here with our fathers 
as much as Magna Charta itself, and were 
in as full force in Maine and Georgia as 
in the county of Kent or Bristol in Eng- 
land. See [Waring v. Clarke] 5 How. [46 U. 
S.] 441 (opinion of minority). Others hold 
the admiralty law throughout to be as it 
was in England when our ancestors emi- 
grated here. Ramsay v. Allegre, 12 Wheat. 
[25 U. S.] 612; (Johnson, J.); 1 Kent, Comm. 
377; Conk. Prac. 155. Others limit it as in 
use in America at the time of our Revolu- 
tion, and thus collecting it rather from the 
obscurity and darkness of colonial practice 
than any other more certain sources. De 
Lovio v. Boit [Case No. 3,776]; Hart v. The 
Littlejohn [Id. 6,153], note; The Amiable 
Nancy [Case No. 331]; Peele v. Merchants' 
Ins. Co. [Id. 10,905]; Bains v. The James & 
Catherine [Id. 756]; Ramsay v. Allegre, 12 
Wheat [23 U. S.] 638 (Johnson, J.). Others 
modify the time' to the period of the adop- 
tion of the constitution, which is much the 
same in effect 1 Kent, Comm. 377; Parsons 
v. Bedford, 3 Pet [2S U. S.] 446. The sound- 
er opinions seem to me those which incline 
to these last eras. U. S. v. M'G-ill [supra], 
and cases in Waring v. Clarke, 5 How. [46 
tJ. S.] 441. And if a foreign code be thus 
adopted in the grant of power to congress 
over it, or in the act of congress as to civil 
admiralty cases in the district courts, it 
must probably be considered the code as 
then existing, and not as at some prior peri- 
od. Kendall v. TJ. S., 12 Pet [37 TJ. SJ 524. 
Thus in England, the control and curtail- 
ments which had been exercised by the com- 
mon law courts, were recognized as proper 
and obligatory, according to some, and the 
admiralty courts had at last submitted in 
England to the claims of the common law 
courts, and the contest was at a rest 1 
Law J. 425; Hall, Adm. But the supreme 
court ([Waring v. Clarke] 5 How. [46 TJ. S.] 
441) has recently, by five to three of its mem- 
bers, given a judgment in a case of collision 
of vessels on the Mississippi, two hundred 
miles above the ocean, and where it is very 
doubtful whether the influence of the tides 
is felt at all, and within the heart of a 
county in Louisiana, for reasons entirely 
different from some which have been sug- 
gested by me as the true test of what ad- 
miralty law ought to prevail here. But 
those reasons being dissented from by four 
to four of the court, I do not undertake to 
state or adopt them, though the judgment 
of the court on the point then in contro- 
versy is binding, and will be respected by 
me till changed. But that judgment is con- 
fined to maritime torts, not embracing the 



subject of crimes now under consideration. 
In short, then, if we look to English deci- 
sions as to crimes, being those referred to 
in "cases of admiralty" in the constitution, 
and in the act of 1789, the English prece- 
dents are to control us. There the ad- 
miralty court is governed by the civil law, 
the law marine and law merchant unless 
where those laws are controlled by the 
statute law of the realm or by the author- 
ity of the municipal courts, which unques- 
tionably possess a superintending power, 
and might restrain that court, should it 
overstep the just limits of its jurisdiction. 
The Neptune, 3 Hagg. Adm. 129, 136. See 
"Prohibitions," 3 BL Comm. 112; Curt. 
Merch. Seam. 344; Zane v. The President 
[Case No. 1S.201]; 6 Dane, Abr. 350, "Pro- 
hibitions." Except in prize admiralty juris- 
diction, these powers must extend or con- 
tract as "authorized usage and established 
authority" require, but not go beyond these, 
as it is a suspected jurisdiction, not being 
exercised with juries. 2 Hagg. Adm. 55. In 
fine, then, according to such views, the 
maritime laws of England, in force or exist- 
ing at our Revolution, must be the chief 
guide. Few admiralty decisions were then 
reported, and we must go to common law 
courts for cases and rules, as to them, when 
in collision. Gardner v. The New Jersey 
[Case No. 5,233]; Thompson v. The Cath- 
arina [Id. 13,949]. Next the Roman and 
civil law, where no English cases or statutes 
are to be found. Walton v. The Neptune 
[Id. 17,135]. We must include in English, 
the laws of Oleron, &c, except as by statute 
overruled and disused in case of punish- 
ments harsh and barbarous. Walton v. The 
Neptune [supra]; Com. Dig. "Admiralty," 
E. 112; Percival v. Hickey, 18 Johns. 257, 
292. 

Courts of admiralty do not proceed accord- 
ing to the law of nations, except in cases of 
prize (18 Johns. 271, arg.); or unless suits are 
brought in admiralty under the law of na- 
tions, on the instance side of the court (18 
Johns. 279, arg.; Doug. 648). There if the 
common law is resorted to for a definition or 
principles, it covers the law of nations, as 
whatever is penal by the law of nations is by 
the common law. [TJ. S. v. Smith] 5 Wheat. 
[IS TJ. S.] 176, note. 

But to show still further uncertainties in 
the admiralty law, if adopted en masse as to 
crimes, some others, in the teeth of all this, 
hold, that the decisions of the common law 
courts in England, restraining and limiting 
the admiralty jurisdiction, though well settled 
before A. D. 1776, are not to be respected and 
enforced here. The Jerusalem [Case No. 7,- 
294]; Ex parte Lewis [Id. 8,310]; Plummer 
v. Webb [Id. 11,233]. Those who hold these 
doctrines, and go to ages before 13 Rich. II., 
and to the continent of Europe for guides on 
points well settled in England by statutes and 
decisions before our Revolution, make every 
thing vague and afloat on a sea of uncertainty. 
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If we go to those early ages, to the birthplace 
of admiralty law in the Mediterranean, where 
consular courts may have preceded those call- 
ed admiralty, and where those of the "fisc" 
may have embraced some admiralty as well 
as revenue powers, and where under different 
nations, different forms of government, and in 
different advances of civilization, different 
punishments and crimes and rules of admi- 
ralty law clearly did prevail on many points, 
which are we to be governed by? If we were 
to take the admiralty law as in force here 
about crimes, and "cognizable under the au- 
thority of the United States" by this court, 
and as it existed elsewhere than in England, 
or here at the Revolution, which is insisted on 
in this ease as in many others ([Waring v. 
Clarke] 5 How. [46 U. S.] 441, and cases 
cited), all would be uncertain, not only on this, 
but still other accounts. In Holland, the care 
of mounds and dikes was confided to the ad- 
miralty; in Denmark and Sweden, of the ma- 
rine; in England, of the navy; in France, of the 
fisheries. Stevens v. The Sandwich [supra]. It 
was of little consequence, comparatively, on 
the Continent, to preserve any settled lines be- 
tween the admiralty and other courts, as all 
of them followed the civil law, and had no 
trials by jury. But when an attempt was 
made to transfer admiralty courts and pow- 
ers to England, in which the common law and 
not the civil prevailed, and the barons, as in 
Magna Charta, avowed that they were un- 
willing the laws of England should be chan- 
ged, nolumus leges Anglise mutari qua* 
hujuscunque usitata? sunt et approbate, it 
soon became important, to protect themselves 
in the enjoyment of the common law and of 
the trial by jury, to limit admiralty jurisdic- 
tion as was done by 13 and 15 Rich. II., and 
again, as further modified, in 28 Hen. VIII. 
It is just as important in this country as in 
England to discriminate between what really 
belongs to the admiralty system and courts 
as admiralty, and what not, and what has of 
late been conferred on them by statute, which 
did not belong to them on mere admiralty 
principles. Indeed it is more important here 
on account of state laws and state rights; be- 
cause in the last, as in other things not theirs, 
not belonging to courts of admiralty at our 
Revolution, the trial of jury is still a right of 
the people, and the course of the common law 
in evidence and a court composed of more 
than one jud<re, and a trial by neighbors in 
their own state tribunals and by their own 
laws, rather than at a distance and by a 
different code. 

Finally, these conflicts and uncertainties as 
to what belonged to the admiralty as such, 
even in civil eases, is one of the strongest rea- 
sons for not adopting by a forced construc- 
tion merely of the constitution, under the act 
of 17S9, the still more vague and doubtful 
code of admiralty as to crimes. 

But there are stronger objections to the idea 
that our fathers intended by the act of 1789 
to confer on this court a cognizance of all the 



admiralty crimes that existed in England or 
on the continent in the fourteenth century. A 
brief reference to the establishment and cur- 
tailment of the admiralty power in England, 
will demonstrate this. The admiralty court 
was considered by the people of England as 
an intruder from abroad, not tolerated in its 
large claims for a single half century, and 
more and more obnoxious here as well as in 
England, to the very moment of the Revolu- 
tion; and hence its powers were not likely 
to be extended or enlarged here, or hastily 
adopted and enforced as to crimes. Even the 
word "admiral" or "admiralty," however long 
existing in France, or Turkey, or the Med- 
iterranean, or in Arabia ([U. S. v. Wiltberger] 
5 Wheat. [18 U. S.] 106, note), appears in 
the English language but seldom before the 
fourteenth century, and then Edward III. first 
organized the admiralty court as a court. 
Note to [U. S. v. Wiltberger] 5 Wheat. [IS 
U. S.] 113; 2 Bl. Comm. 64, 69; Bac. Abr. 
"Court of Admiralty." All the records and 
commissions before King John, if any ex- 
isted, are said to be lost. Com. Dig. "Ad- 
miralty Court"; Selden, Mare Clausum, bk. 2, 
c. 14. But it is very probable that the whole 
regular establishment of the admiralty did not 
exist two generations before 13 and 15 of Rich. 
IT., the immediate successor of Edward III., 
limited and checked hy the parliament, as it 
deprived the barons of some privileges as to 
wrecks, and introduced new laws, as the 
civil, and new modes of trial, as not by jury, 
and new kinds of evidence, by forced confes- 
sion or two witnesses. See 28 Hen. VIII. 

The practice before Richard H. had been 
for admiralty without juries, certainly in 
contracts, and by rules of the civil law to 
extend jurisdiction so far, that more than 
half of the commercial jurisprudence of the 
realm was absorbed in it. [Ramsay v. Al- 
legre] 12 Wheat [25 U. S.] 616 (Johnson, J.). 
Its power was not perhaps so much an usur- 
pation on what was practised in other courts 
on the continent, all of whose tribunals 
were governed chiefly by the civil law and 
without juries, and hence magnifying and 
enlarging admiralty power, did not encroach 
on the rights of parties there and rules of" 
decision, and on judicatories governed by 
different laws. But in England, it was a 
deep and sudden inroad on the former laws 
of the realm and rights of the people, and 
was strenuously resisted. The Conqueror 
was regarded in the eleventh centuiy as 
prostrating English liberties (Thompson on 
Magna Charta, p. 1), and one of the new 
instruments for it, under his successors, 
was the court of admiralty. One of the 
great engines by the barons and the people, 
to protect themselves, was the first charter 
about the year 1100, under Henry I., and 
again the great charter, towards the close 
of that century, under King John, and in 
which, in article 25th, it was expressly 
guaranteed, that thereafter persons be tried 
"according to the judgment of their peers 
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in the king's courts." Thompson's Charter, 
p. 54, and also p. 55, art. 29. And after the 
continued breaches of these charters so as 
to require from thirty to forty compulsory 
renewals and confirmations of them, a fur- 
ther resort was had to acts of parliament of 
a more stringent and precise character 
against the encroachments by the admiralty 
courts. The nature as well as cause of the 
curtailment then made of its general claims 
as to criminal jurisdiction, is no where so 
well embodied as in the terse and pointed 
language of the act of parliament itself 
(13 Rich. II.): "Chapter 5. What things 
the admiral and his deputy shall meddle- 
Item.— Forasmuch as a great and common 
clamor and complaint hath been oftentimes 
made before this time and yet is, for that 
the admirals and their deputies hold their 
session within divers places of this realm 
as well within franchise as without, ac- 
croaching to them greater authority than 
belonged to their office, in prejudice of our 
lord the king and the common law of the 
realm, and in diminishing of divers fran- 
chises and in destruction and impoverishing 
of the common people, it is aceorded and 
assented, that the admirals and their dep- 
uties shall not meddle from henceforth of 
any thing done within the realm, but only 
of a thing done upon the sea, as it hath been 
used in the time of the noble prince, King 
Edward, grandfather of our lord the king 
that now is." 1 Stat. 385, Ruffbead. To 
remove any evasions by the general expres- 
sions here used of the realm or the sea, 
this was followed in two years by another 
statute (title 15, Rich. II. 1391): "In what 
places the admiral's jurisdiction doth lie." 
There had been complaints of his encroach- 
ments and injuries to king and cities, and is 
herewith "established that all manner of 
contracts, places and all other things rising 
within the bodies of the counties as well 
by land as by water, and also of wreck of 
sea, the admiral's court shall have no man- 
ner of cognizance, power nor jurisdiction," 
but shall be tried "by the laws of the land." 
"Nevertheless of the death of a man and of 
a mayhem done in great ships being and 
hovering in the main stream of great rivers 
only beneath the bridges of the same rivers 
nigh to the sea, and in none other places 
of the same rivers the a'dmiral shall have 
cognizance." This, it will be seen, first 
limited the criminal as well as civil juris- 
diction to acts not done within the body of 
a county, whether on land or water, except 
in great ships on great rivers, murder and 
mayhem, and thus excluded the present 
case. This is still the law in respect to 
crimes, in England. Co. Litt. 2G0; 2 
Browne, Adm. & Civ. Law, 487; De Lovlo 
v. Boit [Case No. 3,77G]; La Caux v. Eden, 
Doug. 594; 4 Coke, 137. If the exception 
there, "beneath," that is, "below" the bridg- 
es, used the word "pountz," in Norman 
French, which meant points or capes of the 
27FED.CAS.— 8 



land and not "pons," bridges, as some con- 
tend (Owen, 122; [Talbot v. Three Brigs] 

1 Dall. [1 U. SJ 106, note; 3 Rowe, Hist. 
E. L. 198, note), then the places below them 
were deemed a species of haven outside of 
the county, and was in keeping with the rest 
of the act. But no similar provision exists 
in our legislation about crimes, and if it en- 
larged admiralty power any in England, 
we have in this respect shown a disposition 
to limit or narrow it more than even in 13 
Rich. II. 

In the struggles of the two following cen- 
turies, further curtailments rather than en- 
largements took place in England in respect 
to crimes. Hence, after passing first 13 and 
then 15 Rich. IL, throwing the common law 
jurisdiction over most offences, instead of 
admiralty, and especially within the body 
of counties, though on navigable water, next 
came 28 Hen. VEX, bringing under the 
cognizance of common law judges in part, 
and of juries and of common law principles, 
all the crimes before left for trial in the 
admiralty courts, and committed even on the 
high seas and without the body of a county, 

2 Browne, Adm. & Civ. Law, 458; [XL S. v, 
Wiltberger] 5 Wheat. [18 U. S.] 76, 115 r 
note. See the whole statute in 4 Pick. St, 
441, and interesting matters connected with 
it. 3 Instill; 6 Dane, Abr. 350; Bains v. The 
James & Catherine [Case No. 756], It was 
under this statute that the notorious Cap- 
tain Kidd was tried at the Old "Bailey in 
1701, for offences committed in India and 
elsewhere, charged to be "in admiralty ju- 
risdiction," and by a commission, partly of 
common law judges, "to execute the office 
of lord high admiral." 14 How. State Tr, 
230, 297. It is said in some books (see 
cases before cited, and Hall's Prac. XVH. 
Pref.) that these two statutes do not ex- 
tend to the colonies in terms. This is true, 
because these colonies did not then exist. 
And in Stevens v. The Sandwich [Case No. 
13,409], Judge Winchester thinks those stat- 
utes, as construed in England, did not apply 
here. So Steele v. Thacher [Id. 13,348], 
and De Lovio v. Boit [Id. 3,776]. But in all 
these, the remarks concerning them are in 
connection with contracts and not crimes. 
Our fathers had grown up under those stat- 
utes, were attached to their principles, and 
that of 28 Hen. VIH. came here so, and 
continued so, as regards crimes. See fully 
[Waring v. Clarke] 5 How. [46 U. S.] 441. 
Why not then take admiralty law as in 
England, at our Revolution, and not as be- 
fore Rich II., as respects crimes, excepf as 
changed in England in the form of trial be- 
fore our Revolution, by 2Sth Hen. VIH.? 
All these statutes, when enacted, extended 
to all Englishmen, English rights and Eng- 
lish liberties, and they have been carried 
with them, when emigrating to every quar- 
ter of the globe as their birthright. All 
such statutes, as well as the common law, 
when not inapplicable to our condition (Hal- 
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sey v. Fairbanks [Case No. 5,964]), were in- 
sisted on as a part of our colonial and in- 
estimable privileges. See the case of War- 
ing v. Clarke, 5 How. [46 U. S.] 441, and 
cases cited tbere, and Mayo v. Wilson, 1 
N. H. 53, 58; Houghton v. Page, 2 N. H. 42; 
State v. Rollins, 8 N. H. 550; 1 Story, Const. 
140, note; [Wheaton v. Peters] 8 Pet [33 
U. S.] 6S8. They were conformed to in 
most of the eolonies, and their vice admi- 
ralty courts, as regards the limits of coun- 
ties, the common law and juries as to crimes 
committed within them, till the Revolution, 
and even to the adoption of the constitu- 
tion, so far as any traces of such trials can 
be found here. [Ramsay v. Allegre] 12 
Wheat. [25 U. S.] 638, semb.; Bains v. The 
James & Catherine [Case No. 756]. And 
crimes never appear in our colonial exis- 
tence, to have been tried here in admiralty 
courts, or on admiralty principles, and by 
the civil law in force there, without juries, 
except under two express statutes, under 
Wm. III. and Geo. I., passed to tyrannize 
over the colonies, crimes were sometimes 
attempted to be tried by commissioners in 
vice admiralty courts without a jury. In 
such a case, in 1T69, that court held it had 
the power to try in Massachusetts a seaman, 
who had killed a lieutenant for attempting 
to impress him. But under a vehement pub- 
lic indignation, he was acquitted. Hutch. 
Hist, of Mass. Bay, p. 236. The admiralty, 
likewise, ' was none the less liked by our 
fathers, because it was one of the instru- 
ments used at home, as well as here, to en- 
force impressments. Com. Dig. "Admiral- 
ty, G." Beside this, by 7 and 8 Wm. III. 
the admiralty courts were made the instru- 
ments to punish violations of the laws of 
trade and navigation in the colonies, and 
the appointment of their judges were taken 
by the crown from the lord high admiral 
(3 Hagg. Adm. 279), and penalties were 
prosecuted there, and our fathers stripped 
of jury trials in such cases, and subjected 
to vexatious form* of proof, the burthen 
being flung on the claimants in ease of 
seizures, rather than the government, and 
the informer shielded from costs. 

This was resented no where more highly 
than in Massachusetts, and instead of being 
acquiesced in gradually, was resisted till the 
Revolution itself. Thus the Massachusetts 
house of representatives, in the preliminary 
contest some years before the Revolution, 
passed the following resolve (State Papers 
Mass. p. 51, 176S-1770): "(13) Resolved, that 
the extension of the powers of the court of 
admiralty within this province, is a most 
violent infraction of the right of trials by 
juries; a right which this house, upon the 
principles of their British ancestors, hold 
most dear and sacred; it being the only se- 
curity of the lives, liberties, and properties 
of his majesty's subjects here." See Steele 
v. Thacher [Case No. 13,34S]. 

A volume of similar expressions of censure 



on the admiralty encroachments here on jury 
trials and other rights of the colonies, might 
be presented. In the old congress, in 1774, 
it was declared to be a special and great 
grievance to be tried in admiralty for acts 
"arising within the body of a county." Bains 
v. The James & Catherine [supra]. In the 
Declaration of Independence, too, one griev- 
ance was "for depriving us in many cases of 
the benefit of trial by jury." See more fully 
on this, Waring v. Clarke, 5 How. [46 U. S.] 
441 (opinion of the minority). "Beside what 
is stated there, it is not a little curious that 
our forefathers, in only three years after 
landing at Plymouth Rock, "ordained, 17th 
December, 1623, by the court then held, that 
all criminal facts, and also all matters of tres- 
pass and debts between man and man should 
be tried by the verdict of twelve honest men, 
to be impannelled by authority in the form 
of a jury on their oaths." Russell's Guide 
to Plymouth, 169, note. It is shown fully in 
[Waring v. Clarke] 5 How. [46 U. S.] 441, 
how tenaciously our fathers insisted that they 
brought with, and continued in force in the 
colonies, all laws and rights favorable to the 
subject, and as to them were stern as the 
barons of old, in Magna Charta, against chan- 
ges and encroachments. So, unless by posi- 
tive statutes at home, admiralty power con- 
tinued here unenlarged, and rather restricted 
from what it then was in England, than wid- 
ened, as many have conjectured. Probably 
the admiralty in England submitted at first 
to curtailment with more grace, as the lord 
high admiral, whose "deputy" the judge in ad- 
miralty is (2 Browne, Civ. & Adm. Law, 457), 
was still allowed to hold naval courts martial 
in fleets and ships, for trying all naval of- 
fences, and thus keeping up a police, and 
preserving the publie peace, not only in ships 
of war, but on the great highway of nations. 
Id. 487. And the odium attached to capital 
trials and punishments by courts martial 
without a jury, would have been such as 
tending to abolish them, if the parties had 
not by the terms of enlistment voluntarily 
stipulated for such trials by military peers, 
and the exigencies of war did not often ren- 
der their speedy and summary mode of pro- 
cedure almost indispensable. 

In the mutiny act of 22 Geo. H., a special 
proviso is introduced, that the powers of 
naval courts martial shall not extend to any 
matters still left to admiralty jurisdiction. 
1 McArthur, "Courts Martial," 174; [XL S. v. 
Bevans] 3 Wheat [16 XL S.] 360, note. And 
an additional reason, corroborating all this, 
is, that the admiralty court had not for two 
centuries in England as an admiralty court, 
but only through a commission, including oth- 
er judges and a trial by jury, had any juris- 
diction over felonies; and it was doubted 
whether it had an> over misdemeanors at all. 
Indeed, another strong illustration of the 
strength of public sentiment in England 
against trials in the admiralty for any of- 
fences whatever, is, that though 28 Hen. 
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VHI. is in terms relating, not to misdemean- 
ors, but only felonies, yet since its passage, 
no crimes whatever, whether misdemeanors 
or felonies, are tried in the court of admiral- 
ty by the judge of admiralty alone; but 
they are all tried by a jury, and all prose- 
cuted in the courts of common law or un- 
der a commission, or under special statutes. 
2 Browne, Civ. & Adm. Law, No. 3 App. 
519; 2 Chit. Bl.; Corfield v. Coryell [Case 
No. 3,230]. In truth, the better opinion is, 
that admiralty courts, at the time our con- 
stitution was adopted, did not punish mis- 
demeanors; and hence there must be an act 
of congress to punish such misdemeanors, 
or no jurisdiction over them exists in the cir- 
cuit courts. * Corfield v. Coryell [supra]. 

In accordance with this view, by 29 Geo. 
HZ, it was enacted, that all other offences 
than felonies, committed on the high seas, be 
tried by a commission as by 28 Hen. vm. 
Buss. & R. 1, note. And so far from there 
being any disposition evinced here to depart 
from such restraints, that the framers of the 
constitution, in giving congress a power to 
define "piracies and felonies committed on 
the nigh seas," undoubtedly meant to go as 
far as had been gone by 28 Hen. YHL, and 
cover all offences tried in the admiralty since 
then, and leave nothing to loose and general 
construction, as to what was and what was 
not an offence merely by admiralty law. 
They meant further, by the 4th and 6th 
amendments of the constitution, to secure the 
use of a grand jury in all cases of crimes 
formerly tried otherwise in admiralty, and a 
"trial by an impartial jury," and by witness- 
es face to face. 1 Tr. BL 72, 73. And the 
legislation since (Bains v. The James & Cath- 
erine [Case No. 756]), from the start to the 
present moment, has corresponded by saying, 
in almost every crime committed on water, 
that to give the courts of the United States 
jurisdiction over them, they must, as by 15 
Rich. II., be committed out of the body of a 
county, or, in other words, "out of the juris- 
diction of any state." They do not except 
even those in great ships on the great rivers 
below the bridges, if within any part of a 
state. 

It is doubtful whether many of the framers 
of the constitution thought of any criminal 
jurisdiction in extending judicial powers to 
cases in admiralty. It was "civil cases." It 
was those that belonged to commerce. It 
was a separate grant to define and punish 
piracies and felonies committed on the high 
seas, and probably thinking that power had 
not been embraced in giving authority over 
cases in admiralty. 

When congress came to legislate about 
cases in admiralty, it did, in order to prevent 
any doubt, confer on the admiralty- court ju- 
risdiction over civil eases only. And it gave 
cognizance of crimes in admiralty neither to 
that court nor any other, as over crimes in 
admiralty, but gave cognizance of several 
specified offenees to the district court, and of 



several to this court. It is most important 
to have as much as possible granted by con- 
gress under the power to regulate commerce, 
&c, rather than by admiralty merely, as in 
the last case no jury is allowed by the con- 
stitution, but in others one is, and the trial 
is also by the state laws, or those of congress, 
and not by a foreign code. The whole lean- 
ing of this court, therefore, in ease of any 
doubt, should be towards obtaining jurisdic- 
tion over commercial questions or crimes 
against navigation and trade by special leg- 
islation of congress, rather than by broad con- 
structions of any grants of mere admiralty 
power. Because there a jury can be used, 
under the power to regulate commerce. The 
only prominent attempt to revive here the 
ancient admiralty jurisdiction over crimes by 
construction, when committed on the water, 
within the jurisdiction of a state, has been in 
U. S. v. Coolidge [Case No. 14,857]. This has 
been overruled in [U. S, v. Coolidge], 1 "Wheat. 
[14 U. S.] 415. Some others have been no- 
ticed as to revenue seizures and torts, in the 
ease of the Waring v. Clarke, 5 How. [46 U. 
S.] 441. And though some have supposed 
that the word "maritime," added in the con- 
stitution after the word "admiralty," might 
be construed as extending the present mean- 
ing of the word "admiralty" (De Lovio v. 
Boit [Case No. 3,776]; 3 Story, Const 527, 
and note to [M'Clung v. Ross] 5 Wheat [18 
U. S.] 113), yet it would seem to me to raise 
an implication that it was restrictive, and 
if any thing had got into admiralty which 
was not strictly maritime, or happening on 
the seas, (mare) it was not to be embraced, 
as the cases must be as admiralty and mari- 
time jurisdiction, that is, of both, must be of 
things on the sea maritime as well as called 
admiralty. See, also [The Thomas Jefferson] 
10 Wheat [23 U. S.] 418, 429; [The Orleans 
v. Phoebus] 11 Pet. [36 U. SJ 175; Thacka- 
rey v. Farmer of Salem [Case No. 13,852]. 
At the utmost, "maritime" and "admiralty" 
courts are treated as the same, and the ex- 
pression a pleonasm in Selden on Fleta, and 
Federalist, No. 8, p. 531. See, also, "Courts 
Maritime or Admiralty Courts," 3 BL Comm. 
6S, 106. 

Again, in another view, the difference now 
is merely nominal between admiralty and 
maritime, since the admiralty court has 
ceased to be military. Stevens v. The Sand- 
wich [Case No. 13,409], note. Hence mari- 
time in the constitution may be to show that 
no military or naval power is granted in it 
but only maritime; and thus, too, it is re- 
strictive rather than enlarging. Now after 
all this, to suppose that our ancestors intend- 
ed in any statute, like that of 1790 or 17S9, 
unless their language was more clear and 
explicit to that effect, to grant a power to 
this court to try and punish every thing as 
an offence in particular places which was one 
in admiralty in England or on the Continent 
in the fourteenth century, though never since, 
or on the Continent in 17S9, is presuming 
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against what was probable from the whole 
subject-matter, and the history of ourselves 
no less than our ancestors, both legal and 
political. Showing, then, that an act like this 
was prosecuted in admiralty in England, in 
the fourteenth century, is not enough to 
make it a crime now, unless such continued 
to be the law and usage there at the time of 
the adoption of our constitution. 

The references have been very full by the 
counsel for the government to prove that the 
admiralty courts on the continent of Europe 
formerly, and in England before Richard II., 
exercised a power over such subjects. And 
it may not be disputable, that for a brief 
period, they did, if looking to the ancient com- 
missions and inquisitions, and the usages in 
France and some parts of the Mediterranean. 
But the conflicts which quickly arose in re- 
spect to the exercise of this and other crimi- 
nal jurisdiction by the admiralty court in 
England, led, as before seen, to the restrain- 
ing statutes of 13 and 15 Rich. II. The strug- 
gle was afterwards only occasionally re- 
newed, till it led to a still more restraining, 
and in some views, more important statute 
of 28 Hen. VIII., A. D. 1520, which took from 
the court of admiralty as such all important 
criminal jurisdiction, and devolved it on a 
commission, composed of judges at common 
law as well as in doctors' commons, and re- 
quired all the trials of crimes to be by a jury. 
Hence, if congress, in the act of 1789, had 
expressly conferred on this court jurisdiction 
to try all criminal cases in admiralty as it did 
on the district court to try all civil ones, and 
had declared, that what was criminal by ad- 
miralty laws should be so considered and pun- 
ished by this court, this would have made a 
stronger case. [U. S. v. Smith] 5 "Wheat. 
[18 U. S.] 153. But still, doubt would exist, 
whether the acts of the respondents amount- 
ed to an offence in admiralty. Certainly they 
would not, if the correct test as to such an 
offence be what was understood to be one in 
England or here when the constitution was 
adopted, however , little doubt might exist if 
we looked to what was a crime in admiralty 
before 13 and 15 Rich. II. in England, or 
since, on the continent of Europe. This will 
be seen in what has already been stated in 
respect to the boundary of admiralty juris- 
diction, before and after those celebrated 
curbs on its encroachments. 

But beyond this, to render it very improb- 
able that many matters, before treated as 
crimes in admiralty, continued to be so treat- 
ed, many will doubtless remember the long 
struggle between the court of admiralty and 
courts of common law in the thirteenth and 
fourteenth centuries, for jurisdiction over of- 
fences as well as civil cases, on navigable 
waters within the body of a county, and 
which led to the restraining statutes of Rich. 
II., and was one with many other quarrels, 
which terminated in the hanging of some of 
the judges on both sides. The Chief Justice 
Tresilian seems to have headed one party, 



and Arundel, the lord high admiral, the other, 

1 Henry, Hist. Eng. 258, 263; 1 Harg. St, 
Tr. 1. 

After such a warning, the admiralty court 
would not be very likely to encroach agaiit 
soon into the bodies of counties, and punish 
as crimes in admiralty there what the com- 
mon law comts and parliament itself by the 
restraining statutes of Richard considered 
as offences to be tried only in the latter tri- 
bunals, and which it was afterwards made 
penal to prosecute in admiralty. Though 
some of the old commissions to the admirals 
may have retained their old forms, as to an 
inquiry into nuisances by seines and weirs 
for fishing, and rubbish, obstructing naviga- 
tion, as quoted by Sir Lionel Jenkins and 
others. See Zouch, Adm. 92; Clerke, Prac. 
99; 7th Article of the Practice of the Court 
of Admiralty, in the Black Book; Bract, 
p. 12, § 6; Spel. Relies Adm. 2S6; Constable's- 
Case, 5 Coke, 10G; 2 Hale, P. C. 11-20; Rich. 
L; Edw. III.; Rich. IL; Hen. VIII. (Ruff- 
head's Ed. pp. G, 200, 329, 424, 448); 2 Browne, 
Civ. & Adm. Law, 4G3, 465, 474. Yet in 
many cases the inquiries were limited to- 
places below or beneath the lowest bridges- 
See before, and (Zouch, Adm. 92), usually 
"below" them, or only up to them from the- 
sea (Lex Mercatoria, p. 8S; 2 Hale, P. C. 18). 
They seldom if ever extended into the body 
of a county, unless sometimes on salt water 
when the tide was in.' 2 Browne, Civ. &■ 
Adm. Law, 30; Bac. Abr. "Court of admi- 
ralty"; Constable's Case, 5 Coke, 106. And 
the common law courts had concurrent juris- 
diction as to those crimes in rivers. 2 Hale, 
P. C. 16, 54; 1 Starkie, 16. Or unless the 
collection of gravel or rubbish actually ob- 
structed navigation or periled ships and life 
in great rivers in fresh or "sweet" waters to- 
wards the sea below the bridges (Clerke, 
Prac. p. 119); and this was all before 15 
Rich. II., or violated that statute, if the rivers- 
were in the body of the county. See Black 
Book Adm. c. 34, p. 109. See, also, the In- 
quisition of Queensboro', in Hall, Adm. 
Prac. 20, Pref. See the articles drawn up 
under James I., as to the power of the court 
of admiralty. Pref. of Hall, Adm. Prac. 24; 

2 Browne, Civ. & Adm. Law, 79; 2 Hale, 
P. C. 16, 118; Dunl. Adm. Prac. 7. It is true 
that the Inquisition of Queensboro' was in 
Edward III. 49 (A. D. 1376.) Zouch, Adm. 34; 
4 Partesue Col. 200. But this was before 15 
Rich. IL, and centuries before our Revolu- 
tion. As before remarked, Sir Lionel Jen- 
kins also attempted to revive the ancient ju- 
risdiction, and in his charges went nearly 
as far as before Rich. II. He says, inquire 
of "all such as have cast ballast, rubbish or 
filth into our navigable rivers below the 
bridges next the sea," or stones for light- 
ers to fasten to, and not laid a yard deep in 
the ground, so harbors not become "choaked 
up." Curtis, Adm. Dig. 341, Ap. 530, 532. 
Strictly speaking, he might mean to confine 
these inquiries to the sea and below bridges,- 
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.as he says, "all nuisances and abuses upon 
our salt waters and navigable rivers beneath 
those bridges which are next the sea" (page 
540), and hence not like the present case. 
But if he did not mean to confine himself to 
the high seas, or to the era before Rich. II., 
.as to offences, his views are a departure from 
express statutes and the actual jurisdiction 
•exercised in admiralty as well as common 
law. [Ramsey v. Allegre] 12 Wheat. [25 U. 
S.] 635 (Johnson, J.). If he meant to go as 
far as the words in the ancient and obsolete 
forms of commissions, as shown in the Black 
Book of Admiralty, in Olerke's Practice, he 
jneant to violate express aets of parliament, 
-unless keeping below the bridges. The old 
inquest or inquiiy run (article 14, Gierke, 
Prac. translated into Latin) into "alias causas 
•quascunque super mare, et infra quoscunque 
rivos, aquas seu rivulos maris," but takes 
care to add, "usque ad primum pontem emer- 
gentes terminare." So in a note to the 14th 
article in felonies, "felonias spoliationes," the 
power run to sweet or fresh waters, "aquis 
•duleibus" as well as "super mare;" but it 
was only in them "ubi dominus magnus ad- 
mirallus Anglijs habet aut habere consuevit 
auctoritatem sive jurisdictionem," i. e. below 
the first bridges in cases of murder and may- 
hem. The same attempt was made, by con- 
struction of old phrases and otherwise, to 
depart from the true limits of admiralty juris- 
diction, that is, "the high seas," in Massachu- 
setts, when a colony, and was resisted in a 
remonstrance by the house of representatives, 
in 1770, as first in the list of their grievances, 
and by a committee, of which John Han- 
eock and Samuel Adams were members. 
"We have seen of late innumerable encroach- 
ments on our charter; courts of admiralty, 
extended from the high seas, where, by the 
•compact in the charter, they are confined, to 
numberless important causes upon land;" 
followed by a list of other grievances. Mass. 
State Papers, p. 47. 

The modern commission or patent to the 
judge of admiralty includes several things 
as of old, but not now by law in his power. 
1 Hagg. Adm. 312. Indeed, a great part of 
the powers given by the terms of the commis- 
sion are totally inoperative. Id. See, also, The 
Little Joe, Stew. Vice. Adm. 407. Again, by, 
the resolutions of the judges (Feb. 4, 1632), 
an attempt was made to revive the ancient 
jurisdiction of the admiralty concerning ob- 
structions in rivers. This was placed, not on 
any ground except to try mayhem and mur- 
ders there in great vessels below the bridges, 
but as to the admiral, it was said, that "by 
exposition and equity thereof, he may inquire 
of and redress all annoyances and obstruc- 
tions in those rivers that are an impediment 
to navigation or passage to or from the sea," 
and not be prohibited. See Dunl. Adm. Prac. 
14; [U. S. v. Bevans] 3 Wheat [16 U. S.] 367, 
note; Hall, Adm. Prac. 24, 25, Pref. But be- 
side this being probably below only, and not 
at or above the bridges, those resolutions 



were not laws, could not abrogate the laws, 
and were disavowed afterwards as assented 
to by several of the judges. Hall, Adm. 
Prac. 26, Pref.; T. Raym. 3; [Ramsay v. Al- 
legre] 12 Wheat [25 TJ. S.] 617; Clinton 
v. The Hannah [Case No. 2,898.] They do 
not appear ever in this respect to have been 
practised on. Bac. Abr. "Court of Admiral- 
ty, A." Again, this was an exception in a 
statute of only murder and mayhem in great 
ships; and it would be most extraordinary to 
consider an exception expressed, as a good 
reason for making other exceptions not ex- 
pressed. On the contrary, the sound legal 
maxim is expressio unius est exclusio alterius. 
So of many other matters cited in old books 
as admiralty powers. They were such as are 
now obsolete since Rich. 11., and with the 
growth of cities and distribution of such 
powers among municipal officers and other 
courts. Thus, when an inquiiy in admiralty 
was ordered as to the anchorage of vessels 
and their injury to each other in port (Zouch, 
Adm. p. 97), it related to a maritime matter, 
and was before Rich. II., and hence took 
place in admiralty. So as to the demeanor 
of seamen and ferrymen, and to repress their 
uncivil manners, it related to maritime men, 
and was previous to that statute. t Zouch, 
Adm. 91; Lex Mercat. p. 77. 

The admiral, at first, merely governed and 
punished seamen by a sort of naval rather 
than commercial code. After the navy was 
separated, and merely protected the mer- 
cantile marine, he continued to settle dis- 
putes as to matters happening any where on 
the sea flood, out of the body of counties, as 
the county magistrates and juries did not 
exist there, and it seemed to be the appro- 
priate theatre of his power. 2 Browne, Civ. 
& Adm. Law, 30. Though restrained within 
the counties, he was powerful without, and 
the claim of the king to the four narrow 
seas,- and his ancient admiralty jurisdiction 
over them, were never relaxed. They were 
beyond the corpus comitatus. See Selden's 
Right and Domain of the Sea, "Ownership 
of the Sea," 384; Hale, De Portibus Maris, 
pp. 85, 86. All nations were in them for a 
time made to "veil the bonnet" 2 Browne, 
Civ. & Adm. Law, 469. 470. 

Shutting the admiralty court, then out of 
all criminal jurisdiction since 13 and 15 
Rich. H., and certainly since Hen. VHL, in 
England, as to matters happening within a 
county, how could the framers of the con- 
stitution or the authors of the act of 1789 
mean to use language broad enough to make 
the present case "cognizable" in admiralty, 
a ease happening several miles within a 
county? I will not undertake to say, that 
some of the members of the supreme court, 
in the recent case [Waring v. Clarke] 5 How. 
[48 U. S.] 441, have not gone far enough 
to make the admiralty law, as existing in 
Englaud in the most remote ages, and as on 
the continent in more modern times, the true 
rule for deciding what are or are not within 
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the jurisdiction of admiralty courts here in 
certain civil cases. The decision will speak 
for itself. But believing that a majority have 
not said so, if any of them mean so as to 
crimes, I do not feel justified in regarding as 
guides in this instance, any thing which 
was not deemed proper matter for admiral- 
ty cognizance in England at our Revolution, 
unless made so here by colonial changes or 
made so since by our constitution and acts 
of congress. See more fully on this, my 
dissenting opinion, and the cases there cited. 

Look a moment to the facts in the present 
indictment. Though the acts complained of 
were committed on salt water, within the 
ebb and flow of the tide, and where the river 
was navigable, yet the obstruction is not 
below, but above, and at the bridge, and. is 
within the body of the county. "Where is 
the instance in England of treating one of 
the bridges on the great rivers as itself a 
nuisance, either since or before Rich. II.? 
But there is no doubt that such an act 
unauthorized, if an obstruction to navigation, 
whether by throwing in rubbish or timber, 
would be a nuisance at common law, and 
punishable not only there, but in most of the 
state courts for the trial of crimes and ques- 
tions a.\ law, rather than of equity or ad- 
miralty. See cases, post As strong proof 
that the admiralty has not for many cen- 
turies punished any nuisances, all the cases 
reported of prosecutions for nuisances are 
either in common law courts or in the ex- 
chequer by a bill for an injunction. None 
are found in admiralty, though Sir Lionel 
Jenkins (1 Zouch, Adm. 88, 96) claimed the 
power in ports and navigable rivers. Com. 
Dig. "Admiralty, E." 13. But where is the 
case of its undisputed exercise in admiralty 
since Rich. II.? Where at the time of our 
Revolution? "The water, banks, &c., with- 
in ports and havens, are within the power 
of the commission of sewers." Com. Dig. 
"Navigation, D." Cal. 38. A penalty for 
throwing ballast into them is imposed by 19 
Geo. II., and is a fine collected before a mag- 
istrate and not in admiralty. Id. 

The city of London has, by patent or grant, 
charge of the Thames, as well as the soil un- 
der it, and assesses taxes to repair wharves 
and remove rubbish. Calth. Cas. pp. 122, 
123. We have, also, already shown, that 
the admiralty courts in England punished no 
misdemeanors when our Revolution took 
place; and that all their criminal jurisdiction 
was probably intended by the framers of the 
constitution to be parcelled out, and indeed 
conferred on congress, to grant to its courts 
under other heads, and not as mere admiralty 
offences. 

But to consider that an offence in admiral- 
ty, which was committed within a port, within 
the fauces terrse, the promontories of it, with- 
in the jurisdiction of a state, within the body 
of a county, within the reach of state laws 
and the state courts, not on board a public 
ship, or in a fort or lighthouse, or navy-yard 



under the exclusive jurisdiction of the Unit- 
ed States, not in any ship whatever; and yet, 
in this age or that of the framers of the con- 
stitution, to be regarded as clearly within the 
cognizance of an admiralty eourt merely as 
such, and having no aid from specific acts of 
congress otherwise reaching and punishing 
the act as injurious to commerce, or to some 
other subject like revenue or navigation, 
placed under its regulation and protection; 
that, I think, would be a pretty bold stride, 
whatever may have been the law in England 
at the time of the Crusades, or in the Medi- 
terranean, where the pliable principles of the 
civil law, rather than those sturdy and jealous 
ones of the common law, predominate. See- 
ing all this difficulty as to what powers of ad- 
miralty, at what era and in what country, 
are in force here, and the doubts even in 
some civil cases not yet removed ([Waring v. 
Clarke] 5 How. [46 U. S.] 441), it is perhaps 
fortunate, that congress adopted a different 
course as to criminal cases, and instead of 
conferring all power over them in the gross 
on this or any other court, merely granted it 
in detail, in particular cases, from time to 
time, as the public exigencies and obvious ex- 
pediency required congress to act In this 
way congress did not disturb the colonial 
prejudices against such a broad jurisdiction 
in admiralty as we and our ancestors had for 
so many centuries been opposing, and espe- 
cially in criminal matters. In this way, also, 
the prejudices in favor of trials in the com- 
mon law courts, or courts acting on their law 
side, and on common law principles, and in 
common law forms, were acquieseed in, and 
left to the tribunals in each state, without any 
action on them by congress, or the offences- 
specially defined by acts of congress, and the 
jurisdiction over them specially given to the 
eireuit court, and given to it not as a court of 
admiralty, but as a law court In this way 
they avoided collision with the states, the 
state courts, state jealousies, state jurisdic- 
tion and state rights; selecting only for of- 
fences acts committed without state jurisdic- 
tion, or on the high seas, or in places express- 
ly ceded to the United States. 

Having shown, from this cursory view of 
the history of the curtailment of admiralty 
jurisdiction in England, that the construction 
claimed by the prosecution as to what is "cog- 
nizable under the authority of the United 
States," in the act of 1789, could not, on any 
fair grounds, be intended by its makers, as it 
thus would become necessary to ride back, 
and ride over all changes in admiralty since 
the beginning of the fourteenth century, and 
having shown that a transaction like this, an 
obstruction in any waters within a county, 
has not for centuries been deemed a crime 
cognizable in admiralty in England or in this 
country, however exceptionable and punish- 
able it once was in admiralty, or may at times 
be now in the courts of common law, I might 
stop as to this. But, it is very doubtful wheth- 
er the place of this offence, even were the act 
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a crime in some places and cognizable in ad- 
miralty, was within the criminal jurisdiction 
of admiralty courts in England or here at the 
time of the Revolution. An act may he a 
crime in one place against admiralty law, 
which is not, if done in another place. This 
act was not done on the high seas, nor out of 
the hody of a county, though within tide 
water. Locality in crimes, as in torts, has 
ever been considered the chief test of admi- 
ralty jurisdiction. The very acts of congress 
which punish crimes connected with mari- 
time affairs, usually require in express terms, 
that they shall have been committed out "of 
the jurisdiction of a state;" but the bridge 
and the nuisance, if any in this case, are con- 
fessedly within the body of a county; and 
though over tide water, are not on the high 
seas, nor on a narrow arm of the sea or har- 
bor without the boundaries of a county. 

This question is in some aspects like the 
last, but in others is different, and fortifies it, 
because developing the local boundaries of all 
criminal jurisdiction in admiralty, whether 
for nuisances in public waters, or other of- 
fences to be without, the locus in quo here. 
I shall, under this head, say nothing of the 
character and locality of this particular of- 
fence as charged in the indictment, except by 
showing, that all jurisdiction of all crimes in 
admiralty, with a single exception before 
named, was in England, both in 177G and 
1789, excluded from a place like this. The 
general rule is, that the admiralty jurisdic- 
tion in crimes, after 15 Rich. II., was only 
on the sea without the body of a county. 
Com. Dig. "Admiralty, E," 5, note; [TJ. S. 
v. Bevans] 3 Wheat [16 U. S.] 371; 2 Browne, 
Adm. & Civ. Law, 465, 475; Hall, Adm. 
Prac. 19; U. S. v. Grush [Case No. 15,26$]. 
Super mare altum, Com. Dig. "Admiralty 
E." 1; [U. S. v. Wiltberger] 5 Wheat. [18 TJ. S.3 
70; [Handly v. Anthony] Id. 379; [Kendall v. 
U. S.] 12 Wheat [25 TJ. S.] 623, 627 (Johnson, 
J.); Hale, Hist Com. Law, p. 35, c. 2; 3 
Story, Comm. p. 534. That this included the 
sea thus situated, to high water mark, though 
some say only to low water mark. U. S. v. 
Kessler [Case No. 15,528]; [U. S. v. Bevans] 
3 Wheat. [16 U. S.] 336; 3 Inst 113; U. S. 
v. Smith [Case No. 16,337]; U. S. v. Hamilton 
[Id. 15,290]; Steele v. Thacher [Id. 13,348]. 
See cases above. That it embraced even 
ports, havens, and creeks, if so situated with- 
out the couDty. Montgomery v. Henry, 1 
Dall. [1 TJ. S.] 49. There they are considered 
"the high sea" or "main sea," and so also 
when without the capes. TJ. S. v. Grush 
[supra]; 3 Rob. Adm. 336; Harg. Law Tracts, 
SS. But they are usually infra corpus coraita- 
tus, within the fauces terrae, landlocked, and 
then admiralty criminal jurisdiction ceases, 
and, of course, that of the United States 
founded on it. [U. S. v. Coombs] 12 Pet. [37 
U. S.] 72; Com. Dig. "Navigation, K." and 
"Admiralty, E." 5; 4 Inst 148; The Har- 
riet [Case No. 6,099], 1 Bl. Comm. 110; [TJ. S. 



v. Wiltberger] 5 Wheat [IS TJ. S.] 99, 184; 
The Abby [Case No. 14]; 1 Hawk. P. C. c. 
37, § 36; TJ. S. v. Grush [Case No. 15,268]; 
TJ. S. v. Robinson [Id. 16,176]; [TJ. S. v. Be- 
vans] 3 Wheat [16 TJ. S.] 336. To show the 
application of this to the present facts, this Is 
the law in the river Thames. Com. Dig. 
"Admiralty, P." 2; 4 Inst 139; 1 Rolle, Abr. 
539. And in other rivers, however salt or 
strong their tides [TJ. S. v. Bevans] 3 Wheat 
[10 TJ. S.J 94. So in most roadsteads. 1 Rob. 
Adm. 233. But not so in an open roadstead 
in a foreign country. [TJ. S. v. Pirates] 5 
Wheat. [18 TJ. S.] 200; The Liverpool Packet 
[Case No. 8,406], U. S. v. Ross [Id. 16.196]; 
TJ. S. v. Davis [Id. 14,932]. So an "arm of the 
sea" may be within a county as the mouths 
of many rivers are regarded in England. TJ. 
S. v. Grush [supra]. So most creeks are 
within the county. 10 Price, 401; Hale, De 
Port Mar. 46-18. Hence a creek is said not to 
be a port or haven, or to have this privilege. 
Com. Dig. "Navigation, C"; Bac. Abr. "Courts 
of Admiralty." Certainly not, if fresh water 
or within the county. [U. S. v. Wiltberger] 
5 Wheat [18 TJ. S.] 76, note. And it is hence, 
as hereafter explained, probably, that in the 
Blackbird Creek Case, Chief Justice Marshall 
says nothing of the dam across it violating 
the rights to go to any port of delivery, or to 
sail upwards to the highest ports. See post 
The acts of congress concerning the fisheries, 
give a bounty when "employed at sea for the 
term of four months," and this has been con- 
strued to mean out of the ports and harbors 
of the seacoast The Harriet [Case No. 6,- 
099]. The space between capes of the main 
sea, or high seas, or ocean, is usually so wide, 
that one cannot see what is done across, and 
the coroner, sheriff or people not be able to 
see and know an act done. Ang. Tide Wa- 
ters, Pref. xiii., and eases. In cases of 
doubt, the county acts, more especially if it 
has been the usage for it to aet there. 2 
East, P. C. 804; 6 Dane, Abr. 341, 346; 1 
Com. Dig. "Admiralty, F." 2; Ang. Tide 
Waters, 300, 301; 4 Inst 140. Such cases 
must arise often, as the state of the air would 
make a great difference as to the distance 
things could be seen distinctly. The Arabs 
in the north of Africa consider it a mile, when 
so far as not to be able to distinguish a man 
from a woman. The punishment of crimes, 
without such limits, congress may impart to 
such courts as are thought most proper. 4 
Elliot, Deb. 290, 291; 1 Kent, Comm. 319; 
[TJ. S. v. Bevans] 3 Wheat [16 TJ. S.] 356, arg. 
So if a crime be committed on the high seas, 
but in a foreign vessel, we have no jurisdic- 
tion of it A gun fired, and killing, the act is 
done where the vessel is, on board of which 
occurs the killing. TJ. S. v. Davis [Case No. 
14,932]; 1 Leach, Club. Cas. 432. That may 
be on the high seas, if outside, and the vessel 
is afloat, though the ground is bare there at 
low tide. If in a foreign vessel, we have no 
jurisdiction. TJ. S. v. Davis [Case No. 14,932]. 
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It is, pro tanto, foreign territory. U. S. v. 
The Pirates, 5 Wheat [18 U. S.] 197; U. S. v. 
Kessler [Case No. 15,52S]. 

Piracy being an offence against the law of 
nations, as well as our own laws, may be 
punished here wherever committed, on the 
sea, if not in a vessel of some foreign power. 
U. S. v. Klintock, 5 Wheat. [18 U. S.] 132. A 
revolt, under the statute of April 30, 1790, 
need not be on the high seas, as the statute 
does not say in this crime it must be out of 
the jurisdiction of the state, or on the high 
seas, but only in some ship. U. S. v. Hamil- 
ton [Case No. 15,291]; 1 Bro. Laws, 113. But 
congress makes this a crime within the body 
of a county, not by its power over admiralty 
matters, as those matters in crimes do not 
arise within the county. It is rather by its 
power to regulate commerce, and punish of- 
fences committed in the prosecution of it and 
in vessels. This may be done on laud as 
well as water in several cases, as congress 
governs the commerce between the states, 
often wholly on land. [Brown v. State of 
Maryland] 12 Wheat. [23 U. S.] 446. The re- 
vised act of March 3, 1835, punishes a revolt, 
if "on the high seas, and in their admiralty 
jurisdiction," but does not say, out of the limit 
of a county. 4 Brc. Laws, 776. Hence its 
meaning in this respeet is to be settled, 
though in other cases the high seas have been 
held to be the unenclosed ocean. See before, 
U. S. v. Grush [Case No. 15,26S]. Confining 
a captain on board an American ship, if in 
port, is punishable. XL S. v. Stevens [Case 
No. 16,394]. Yet it is not an admiralty case, 
but one under the power to regulate com- 
merce. 

I should have much confidence in this view 
as to the locality of crimes, in order to give 
admiralty jurisdiction over them; and that 
this indictment must fail on this account 
alone, if on no others, had it not been equally 
strong as to a like locality of maritime torts 
being necessary to give admiralty jurisdic- 
tion over them; and the supreme court re- 
cently, in [Waring v. Clarke] 5 How. [46 U. 
S.] 441, held that locality in the latter to con- 
fer such jurisdiction, need not be on the ocean 
or outside of a county. They held it might 
be any where on tide water, though two hun- 
dred miles in the interior of a state, and in 
the centre of one of its counties. To be sure, 
the decision is carefully confined to the case- 
of collision between vessels, and does not in 
terms extend to other torts, or to contracts or 
crimes. But I must confess that my opinion 
is weakened in respect to this ground con- 
cerning crimes. And I abandon all analogies, 
which had before been relied on by me, on 
account of a like rale in torts generally. The 
cases in respect to them may be seen, how- 
ever, in [Waring v. Clarke] 5 How. [46 U. S.] 
441, collected in the dissenting opinion. So 
also may be seen there the reply as to any 
contrary reasoning or analogy derived from 
the locality of contracts, and of cases of sei- 



zures for breaches of the laws of revenue and 
trade on the water. 

In other matters more than crimes, connect- 
ed with admiralty jurisdiction, it may be im- 
portant at times to discriminate between the 
sea and the high sea, a river navigable and 
not navigable, whether the tide ebbs and 
flows at a particular place or not, and wheth- 
er jurisdiction does not extend for some pur- 
poses to other than our own vessels, beyond 
the seashore. But I apprehend, that in 
crimes, "the seas," or "the high seas," or 
"the ocean," mean much the same (6 Dane, 
Abr. 348), and that in other matters "the ebb 
and flow of tide," "the flood mark," or "the 
sea flood," were often much the same, though 
not always (De Lovio v. Boit [Case No. 
3,776]). So when it becomes material to de- 
cide what is navigable or not, as in the act 
for revenue seizures on streams navigable 
from the sea by boats of ten tons burthen, 
the act of congress in this way itself virtual- 
ly defines what is meant by the term naviga- 
ble for that purpose. There may be many 
places, also, where the tide ebbs and flows, 
which are not navigable (Mayor of Lynn v. 
Turner, Cowp. 86); or if navigable, are not 
public (Id.; 5 Taunt. 86). They may be not 
public, though the tide ebbs and flows, if 
made navigable by expense of the owners, 
and the use by them has been exclusive. 
Miles v. Rose, Id. 703. But I shall not go 
into this inquiry, though an interesting one, 
it not being necessary to dispose of the pres- 
ent motion. Some of the leading cases on it 
are, Hooker v. Cummings, 20 Johns. 98; Peo- 
ple v. Piatt, 17 Johns. 193; 3 Caines, 319; 2 
Conn. 481; 4 Burrows, 2162; Dav. Ir. K. B. 
55; Ang. Tide Waters, 63, 91; Rex v. Smith, 
2 Doug. 441; The Planter, 7 Pet. [32 U. S.] 
343. 

So, looking to foreigners and other purposes, 
the territorial limits of the United States ex- 
tend a marine league from shore, a cannon 
shot. Yatt. Law Nat bk. 1, c. 21; [Grant 
v. Naylor] 4 Cranch [8 TJ. S.] 234; Church v. 
Hubard, 2 Cranch [6 U. S.] 187, 234; The 
Ann [Case No. 397]; [U. S. v. Palmer] 3 
Wheat. [16 TJ. SJ 630; Acts 1798, 1820; U. 
S. v. Kessler [Case No. 15,528]; Ang. Tide 
Waters, Pref. xii. Sometimes further it is 
said (U. S. v. Kessler [supra]) to keep for- 
eigners from fighting and smuggling. The 
Apollo, 9 Wheat. [22 U. S.] 370; [U. S. v. 
Pirates] 5 Wheat. [18 U. S.] 201; Append. 
123. But the details on this are not material 
to the present inquiries, and will not be pur- 
sued. The leading views on them may be 
seen in Soult v. L'Africaine [Case No. 13,- 
179]; Jennings v. Carson's Ex'rs [Id. 7,281], 
note; 1 Azuni, Mar. Law, 195; 8 Geo. I. c. 
12; 3 Hagg. Adm. 289. 

A provision, making acts like those of the 
respondents a crime, and entrusting the trial 
of them to this court, not being found in the 
act of congress of 1789, in express words, 
nor the power being embraced in or under it, 
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by any clear reference to any admiralty code 
of any age or people, as meant to be adopted 
by it, nor being likely to be meant as includ- 
ed, from its vagueness, and the exclusion of 
an offence like this within a county, from the 
English admiralty code since Rich.. II., and 
admiralty jurisdiction over offences generally 
not reaching a place like this in England, ei- 
ther in 1776 or 1789, it may next be asked, 
if this matter was acted on in admiralty in 
this country, while we were colonies, and has 
thus, by any implication connected with the 
act of 17S9 and the constitution, become a 
crime? It seems to be contended, and per- 
haps ought to be conceded, that if the ad- 
miralty code in England had been departed 
from liere, by any voluntary law, or general 
and uniform usage .in this or other matters 
freely adopted, so as to be likely to be well 
known and recognized, at the time the consti- 
tution was adopted, such modification might 
be supposed to be adopted by implication. 
But such an usage on any point in any one of 
the thirteen colonies, not recognized or acted 
on in the residue of the thirteen, could not be 
regarded as thus operating in the minds of 
the framers of the constitution. This mat- 
ter, however, has in all its ramifications been 
examined by me, so far as any means exist 
in relation to our colonial history, colonial re- 
ports, and colonial statutes, in the case of 
[Waring v. Clarke] 5 How. [46 U. S.] 441. 
And it will be only necessary to refer to these 
here, and to say, that in my opinion, notwith- 
standing the broadness of commissions, cop- 
ied from old and obsolete forms, the doings 
under them prove clearly a very close con- 
formity by the vice admiralty -courts in the 
British colonies to the admiralty jurisdiction 
and principles at home, except where in one 
or two instances altered by express acts of 
parliament to harass and oppress them. 
And if the feelings prevalent here before the 
Revolution in respect to admiralty powers 
are evidence of what was meant in the consti- 
tution by "cases in admiralty," or in subse- 
quent acts of congress, no doubt can exist, 
that a restriction rather than enlargement 
beyond the English practice, even as then 
existing, was desired, and the trial by jury 
meant to be more widely secured. 

There is not a more striking illustration, 
that Massachusetts refused to tolerate or ap- 
prove any of the enlargements and encroach- 
ments of admiralty jurisdiction, which in 
some respects were forced on them while 
colonies, by statutes at home, than the indig- 
nant remonstrances she so often put forth on 
the subject, emanating from some of her 
most intelligent patriots. See one specimen 
before given. This view would not prevent 
congress, under its power to regulate com- 
merce, and allowing a trial by jury if desired, 
expressly to invest the district court or this 
court with jurisdiction over both torts and 
crimes within the body of a county on tide 
waters, as it has already invested it with ju- 
risdiction in cases of seizures for breaches of 



the laws of trade and revenue. But this was 
never possessed in England by the court of 
admiralty. It belonged there, to the ex- 
chequer, and was made an appurtenant here 
to the admiralty, both before and since the 
Revolution, because no court of exchequer ex- 
isted here, and not because it ever was or 
ever can be in its nature an admiralty power, 
when the seizure is not only above the ocean 
and above tide water, but as far into the in- 
terior as a boat, of ten tons burthen can be 
floated.. See [Waring v. Clarke] 5 How. [46 
U. S.] 441. In a like manner, congress, un- 
der that power to regulate commerce, has 
conferred on the district court jurisdiction 
over maritime matters on the tideless lakes 
in our interior, but not as belonging to it by 
means of its admiralty jurisdiction, else this 
specific grant would have been unnecessary, 
the court before having cognizance of all civ- 
il cases in admiralty, and else the allowance 
given of a trial by jury would not have been 
in symmetry. And how much better it is 
that new powers should thus be conferred 
and doubtful ones invested in it with cer- 
tainty, than to force them within it by con- 
struction only of grants not specifically em- 
bracing them, will be strikingly manifest, 
when if thus expressly conferred, the ines- 
timable trial by jury exists, and the princi- 
ples of evidence applied may generally be 
those of the common law; while in the other 
grant no trial by jury is allowed, certainly 
none in civil cases, and they are tried by 
a different code of law and evidence from 
what we and our fathers have been much ac- 
customed. Many things look now as if be- 
longing to the admiralty jurisdiction, which 
do not in modern times belong to it here or 
In England. Sueh are lighthouses. But they 
were granted to the Trinity House, and pla- 
ced in their charge as early as Hen. VIII. 
Bac. Abr. "Court of A'dmiralty." So buoys- 
and beacons, once in charge of the admiralty 
(1 Sid. 158), have not been of late, except 
by a patent or grant from parliament And 
who ever dreamed here, that the expenditure 
of the vast sums which have been appropri- 
ated in this country for the improvements of 
rivers and harbors, and the removal of snags, 
and sawyers, and sand-bars, belonging to the 
care of the district courts as courts of admi- 
ralty in all ciyil cases? On the contrary, here 
and in England these have ever been matters 
of special legislation and general supervision, 
entirely under other legislative powers. Mc- 
Culloch's Diet. "Buoys and Beacons." Though 
lighthouses and beacons have at times, under 
a special patent, been erected by the admi- 
ralty, the duties collected on them and the 
charge of them belonged to the Trinity House, 
long before the Revolution. See 8 Eliz.; 4 
Inst. 149; Com. Dig. "Navigation, H. Beacon 
and T." 3. 

The powers exercised here by the general 
government over commerce, and matters and 
waters connected with it, are not all of ad- 
miralty origin and character, but much wider. 
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So when congress erects lighthouses, and 
builds breakwaters and a navy, and goes far 
beyond the admiralty in England at the Revo- 
lution, in removing snags and sand-bars, and 
making moles and piers, and marine hos- 
pitals. Bac. Abr. "Court of Admiralty, B." 
Many of the offences connected with these 
are new and not of admiralty origin, and are 
within capes and headlands, and some within 
the body of counties, and on the land. In 
truth, with the power to regulate commerce, 
and carry on our foreign relations, and build 
forts, and navy-yards, and lighthouses, main- 
tain a navy, &c, a code of criminal law has 
grown up connected with these powers and 
for their protection, which belongs to the 
whole matter, and not to admiralty alone. 
See post. 

What they then were in England, and 
since have been till 1776 or 1789, are the 
guides as to what must now be understood 
as the extent of the criminal jurisdiction 
meant to be allowed to congress to confer 
on the courts of the United States, as mere 
admiralty powers, or as being, per se, ad- 
miralty powers. The learning and labor of 
the counsel for the government, as to ear- 
lier periods, have been interesting, and shed 
much light on -the antiquity of different 
kinds of admiralty power. But the prac- 
tices in such remote ages, and under govern- 
ments so different from that of England, 
cannot control the present case, under the 
laws as existing when the constitution was 
adopted, with the modifications and addi- 
tions since made by acts of congress. And 
as the growth of the country is developed, 
and national exigencies arise, the further ex- 
ercise of its just powers will often be called 
for, entirely independent of any grants of 
admiralty jurisdiction, and leaving more 
and more doubtful what parts, if any, as to 
crimes, were ever meant to rest merely on 
those grants. Stanly v. Bank of North 
America, 4 Dall. [4 U. S.] 10, note. It is by 
no means certain, if the grant of admiralty 
jurisdiction had been omitted entirely in 
the constitution, that the other grants to 
regulate commerce, maintain a navy, declare 
war, and collect a revenue from imposts, 
and establish courts, &c, would not have 
enabled it to confer on those courts all the 
criminal jurisdiction, if not the civil, which 
they now possess, connected with maritime 
affairs. The admiralty code of criminal 
law was also one in some respects too bloody 
for us and this age, as for example, death 
to remove a buoy. Curt. Adm. Dig. 544; 
Jenkins' Works. 

As the ground has been taken I shall 
next proceed to inquire briefly, if the acts 
complained of in this indictment are made 
punishable by the force of any other act of 
congress than that of 1789, either directly 
or by construction. In examining any oth- 
er acts, we are met not only by the presump- 
tion, that congress would not mean to do 
indirectly or circuitously what ample rea- | 



sons showed they would be inclined to do 
directly, and which they did not do directly, 
but by the impropriety of holding that to be 
an offence, and prosecuting it as such, 
which is so only by construction, or infer- 
ence, or implication. The act chiefly relied 
on, as being violated indirectly by this ob- 
struction, and rendering it illegal, is that 
making New Bedford a port of entiy. See 
it in 1 Stat. 629. It is made to "include all 
the waters and shores within the towns of 
New Bedford, Dartmouth," &c. This bridge 
is within the limits of that port, as a "port" 
would usually be defined, i. e. the waters- 
within the gate, or door, or outlet towards 
the sea. This port is allowed by congress 
to be a place for shipping produce to foreign 
countries or other domestic ports, and for 
introducing merchandise from abroad for 
home consumption. It is an encroachment 
on it to place bridges across it without 
draws sufficiently wide for all vessels to- 
pass and repass, or to throw stone and 
gravel into its bed so as to make parts of 
the channel too shoal for navigation. It is- 
a very important port, possessing over one 
hundred thousand tons of shipping, equal 
in that respect to any in England or Ameri- 
ca except four in each of them, and superior 
to any whatever in Prance. Its freedom 
from improper obstructions ought, therefore,, 
to be carefully watched over and preserved. 
And it is contended, that any encroachment 
on it, or violation of the rights existing, 
when it was made a port of entry, ought to 
be considered a crime or misdemeanor. But 
supposing that it should be, can it be con- 
sidered as made a crime or offence by this- 
act of congress? This act merely allows- 
exports and imports there, but does not 
punish any obstruction in its waters. In 
England, many important and exclusive 
privileges have been conferred on certain 
ports, as the Cinque ports, and the ports of 
London and Hull. But here, no preference 
can, by the constitution, be given to one 
port over another (article 1, § 9); and what- 
ever power properly belongs to congress in 
regulating commerce and establishing ports 
of- entry and delivery, to protect them by 
penalties from encroachments and obstruc- 
tions by wharves, buildings and bridges, it 
is in this case sufficient to say that con- 
gress has not yet exercised that power. 
But if wharves or bridges are so made as 
to obstruct a port or any navigable waters, 
they are undoubtedly illegal under the laws 
of Massachusetts, unless authorized by the 
city, or state, or general government, which 
may possess authority over this matter. 
Whether illegal, so as to constitute a crime, 
or only a civil wrong, must depend on the 
laws of the government possessing .-Jurisdic- 
tion over the place and subject. If made a 
crime by that government, they may be 
criminally prosecuted as the laws shall 
specify, in those courts having jurisdiction 
over the place and subject. The state of 
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Massachusetts possesses the jurisdiction 
over this place for many purposes, though 
navigable water, as before shown; and can 
and would punish an obstruction as a nuis- 
ance in a highway, if she had not herself 
authorized it. Such bridges and wharves, 
when built out of the territory over which 
congress exercises exclusive legislation, such 
as the District of Columbia, are erected by 
state authority, and regulated entirely by 
state laws, or are constructed at individual 
pleasure and responsibility. They are, as 
here, within the limits of the state, and 
one of its counties; and though in regulat- 
ing commerce congress* might probably make 
laws, which would render penal any ob- 
structions to foreign navigation, whether 
placed there with or without state permis- 
sion, yet till congress do this, can such an 
obstruction be said, to violate this act of con- 
gress, merely creating the port of New Bed- 
ford into a port of entry? Much more, can 
it be a crime under that act? The officers 
of such a port are usually state officers; its 
warden, its health officers, its harbor mas- 
ters. The general government usually pla- 
ces no person there except for purposes of 
revenue, such as the collector, and his sub- 
ordinates. If there be light-houses or forts 
near, then there are other officers, in con- 
nection with them, rather than the port as 
a port 

In ancient times, when some harbors or 
ports were secured by chains, and the chain 
master' or master of the key, opened it for 
vessels to pass, and collected revenue or 
tolls, he may have had authority to look in- 
to and proseeute such matters; and in 
France, he was required to report offences 
of this kind to the admiralty. French Laws, 
bk. 4, tit 2. See Laws, 254-257, 340. 
Though in some instances he was appointed 
probably by the city authorities, rather than 
by the central government or the admiralty. 
Such is the case here, usually, as before re- 
marked, as to wardens of ports, harbor 
masters, &c. Tho&e who commanded the 
forts at the entraace, as well as the navy 
for defending the port were public officers 
of the government, but they never had, and 
cannot here have, any concern with the do- 
mestic or civil police and erection of bridges 
and wharves within the harbor. It is dif- 
ficult then to hold, that by the express 
words of the act creating the port of New 
Bedford to be a port of entry, or by im- 
plication from analogies and usages else- 
where, that the punishment of obstructions, 
like this bridge, belongs to the general gov- 
ernment or any of its officers. On the con- 
trary, it belongs usually to the local au- 
thorities, and though congress may be au- 
thorized under the constitution to regulate 
and punish them, yet till done by specific 
laws for that purpose, its courts cannot re- 
gard such acts as an offence against the 
United States, however they may be in 
some cases crimes and private injuries un- 
der the state or local laws. 



The free ingress and egress of our people 
to all ports of entry in the Union; the ob- 
structing navigation in one of them, and es- 
pecially one so important as New Bedford, 
is not to be countenanced when done by in- 
dividuals without authority, and could ef- 
fectually be punished as nuisance in the 
state courts. Nor can it be shut up in part, 
or entirely, as the port of Boston was by the 
Boston port bill before the Revolution, with- 
out working inequality and partiality, wheth- 
er it be done by a license or order from the 
state, or the United States, and by force 
of a law, or by rocks, wood, or chains across 
its mouth, by individual and private specu- 
lation. And if a wrong or injustice has 
been perpetrated, under color of law, and 
cannot be prosecuted in the state courts- 
while that law remains in full force, and 
cannot be redressed as a crime in the Unit- 
ed States' courts, till some further legisla- 
tion occurs defining or declaring it to be a" 
crime, and empowering them to try it, yet 
it is a misfortune, which might soon be 
obviated by congress, and one which now 
might perhaps, as will soon be examined 
further, be relieved against in a civil rem- 
edy by damages to the person aggrieved spe- 
cially by it so as at an early day to correct 
the evil, provided this conduct delays, or in- 
terrupts, or injuras the navigation of the 
country. See post 

But it is next contended, that if no juris- 
diction over the matter is obtained by the 
act making this port a port of entry, it is 
conferred by force of the acts appointing 
custom-house officers there and collecting 
revenue. See section 2, Act March 2, 1799, 
c. 22 (1 Stat 627). The like reasoning ap- 
plies to this position as to that concerning 
the port as a port of entry, except that the 
officers to collect the revenue are officers 
of the general government, and the reve- 
nue also belongs to that government All 
which they are authorized to do, may, there- 
fore, be connected with the federal power 
and federal supervision, and any obstruc- 
tion to their rightful acts may be an offence 
punishable in the federal courts. Such is 
the course of some of the laws on this sub- 
ject, and such have been the decisions where 
such specific laws have existed, but not 
without Here, however, no clause in any 
of them is pointed out which make obstruc- 
tions like these a violation of any revenue 
law. It is true, that the tendency of such 
obstructions may be to lessen the amount of 
business and revenue at New Bedford, but 
it will increase them probably at other ports, 
to which business may be thus diverted, 
and hence not injure the revenue of the 
country as a whole. 

So, it is argued that the "Force Bill," as 
it has "been called, conferred larger powers 
on custom-house officers to remove custom- 
houses when the collection of revenue at 
them was obstructed, and gave to this court 
wider jurisdiction to punish them. But it 
was only where the obstructions were not tc 
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the navigation by stoue, or gravel, or tim- 
ber, but by the interference of the state 
authorities, or of unauthorized individuals, 
to prevent the entry of foreign merchan- 
dize, and the payment of duties thereon. 
That law was passed March 2, 1833 (4 Stat. 
999). It was passed entirely diverso intuitu 
as all know, who were actors in those 
scenes, and never contemplated the pun- 
ishment of obstructions like these. It was 
against "unlawful obstructions, combina- 
tions or assemblages of pei-sons" (section 1). 
The additional jurisdiction there given to 
the circuit court, was to try in civil cases 
persons guilty of such assemblages, and in- 
juries by them (section 2), and to try of- 
fences against the revenue laws, where ju- 
risdiction has not been already conferred. 
This was all. The act authorizing coasting 
licenses, and for regulating the same, is 
also supposed to be violated by this obstruc- 
tion. See the act of February 18, 1793 (1 
Stat. 395), and March 2, 1819 (3 Stat. 493). 
It is certain that this act was meant to em- 
power such vessels to go and trade in all 
the navigable waters of the United States, 
and on its coasts, and that any prevention 
of this would violate the spirit of those acts. 
[Gibbons v. Ogden] 9 Wheat. [22 U. S.] 1. 
It speaks of the going on "seacoasts" and 
"navigable rivers '' Hence in the case of 
Gibbons v. Ogden 9 Wheat [22 U. S.] 1. it 
was held, that a law of New York, exclud- 
ing steam-boats with such licenses from nav- 
igating the Hudson river, or giving an ex- 
elusive right to certain boats to do it, was 
■deemed unconstitutional and void. And for 
aught I see, an obstruction placed in nav- 
igable waters by an individual, without con- 
stitutional authority, would violate such li- 
cense, and be a ground for civil i*edress in 
damages. It disturbs navigation, and nav- 
igation is one branch of commerce, and a 
law of congress covering it, is thus violated. 
See [Gibbons v. Ogden] 9 Wheat [22 U. S.] 
1. It is, perhaps, this idea in connection 
with the right which belongs to vessels to 
go to ports of entry and delivery, unim- 
peded and undelayed, that the counsel in 
People v. Rensselaer & S. R. Co., 15 Wend. 
113, 121, conceded that a bridge, though 
with a draw, if below a port of entry, was 
unconstitutional. If so at all, it must be 
Tjecause it restricts and curtails, in some de- 
gree, the full privileges of licensed and reg- 
istered vessels to egress and ingress, as to 
all parts of such ports in the pursuit of their 
lawful business. It also violates the rights 
before alluded to, by some of our treaties, 
given to foreigners tc visit such ports, and 
these considerations may confer a power on 
the general government to remove obstruc- 
tions below such ports that do not exist 
above. See the Maysville road veto. I do 
not understand the court in 15 Wendell, to 
bold that any bridge at or above a port of 
entry like New Bedford, with a draw in 
it, is unconstitutional, if only somewhat in- 
commoding navigation, but only when it 



stops or cuts off some of it entirely (page 
132). New York v. Miln, 11 Pet. [3G U. S.] 
102. But the same difficulty exists here as 
in the other acts of congress, in regarding 
the obstruction as a crime against the Unit- 
ed States, without some clause in the con- 
stitution or in an act of congress declaring 
it to be one. 

The acts complained of in the indictment, 
being then authorized by the state, and 
hence not a crime under its laws, the states 
having power to authorize them till con- 
flicting with some provision in the constitu- 
tion, or a treaty, or an act of congress, and 
there being no such conflict with any, that 
makes these acts a crime, or confers power 
on this court to punish it, the conclusion 
follows, that we have no jurisdiction to sus- 
tain the indictment. I am strengthened in 
this conclusion, till congress legislate further, 
by the consideration, that even now any in- 
dividual, suffering by this obstruction in 
his rights to free navigation, is not probably 
without redress The power then in the 
state of Massachusetts to incorporate the 
New Bedford bridge with a draw to allow 
vessels to pass, existed in 1795; and this ex- 
ercise of it violates no prohibition in the 
federal constitution, no treaty, and no act 
of congress enforcing the granted powers 
under it to the general government, unless 
it be that giving coasting licenses. It vio- 
lates that, perhaps, only as to vessels which 
from their size cannot pass through the 
draw, or as high up the harbor, from depos- 
its, as they used to; and the owners of 
such, when actually obstructed and delay- 
ed by means of this bridge, might probably 
have redress in damages, or by way of in- 
junction against it in chancery. Spooner v. 
McConnell [Case No 13,245]; People v. 
Rensselaer & S. R. Co. 15 Wend. 113, 135. 
But even they could not prosecute the bridge 
as for a crime, in the federal courts, when 
no clause in the federal constitution or the 
acts of congress declare such an obstruc- 
tion to be a crime. No prosecution for a 
crime can now be sustained any where, 
even in the state court, for reasons already 
given, unless the act of incorporation to the 
defendants should be held void by those 
courts, as trenching on the powers of the 
general government, or on the rights of 
coasters under acts of congress. How that 
might be, they must decide for themselves, 
when appealed to. Civil redress, however, 
in the cases before described, seems obtain- 
able in the courts both of the states and 
United States, notwithstanding the decision 
in [Foster v. Neilson] 2 Pet [27 U. S.] 253, 
as there, it does not appear that any port 
of entry existed above, and here it does; 
and that the stoppage of some navigation to 
some parts of it is as entire as the state 
prohibition in Gibbons v. Ogden, 9 Wheat. 
[22 U. S.] 1,221. We may say with Chief 
Justice Holt, when we agree that one hath a 
right, "if so, then they must have some 
remedy to come at it" (Rex v. Hornby, 5 
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Mod. 57; ITerm R. 512; 2 Ld. Raym. 953); 
ubi jus ibi remedium. And the "judicial 
powers should be coextensive with the leg- 
islation, so far at least as they are to be 
enforced by judicial proceedings." Kendall 
v. U. S., 12 Pet. [37 U. S.] 527. But the 
question of a right is first to be settled, and 
then where the remedy is to be sought At 
law; or in equity; before courts martial; 
or in admiralty; or before the legislature; 
and in state courts and legislatures, or in 
the United States? Though there is then 
no part of the constitution, or treaties, or 
acts of congress appearing on their face to 
make such an obstruction a crime, there is 
no necessity to give a forced construction to 
bring the case within those acts in order to 
punish it, there being full redress without 
doing this, to such individuals as specially 
suffer by it 

We have already shown, that in the ab- 
sence of legislation by congress, making acts 
crimes, which may be within some of the 
constitutional grants of power to congress, 
such as tlie regulation of commerce and 
eases in admiralty, the states possess con- 
current or subordinate authority over such 
matters, till the paramount action by con- 
gress takes place, if it choose to make the 
acts crimes, but if not, then to give civil re- 
dress, if the acts be contrary to its own laws 
or those of the United States. The establish- 
ment of courts of the United States did not 
in many cases divest the state courts of any 
jurisdiction before exercised. It would sel- 
dom do it, unless on matters vested exclusive- 
ly in the general government as crimes 
against it, or in its jurisdiction, and forbid- 
den to the states. See Federalist, No. 82. 
And it is every day's practice for a citizen, 
though able to sue in the federal courts, to 
prosecute his rights in the state courts. For 
some acts on navigable waters, redress may 
be had in either. Corfield v. Coryell, supra. 
Congress, in the act of February, 1838, grant- 
ing admiralty jurisdiction over the lakes, 
specially reserved all concurrent rights in 
state courts and at common law. See before. 
In Alabama, their supreme court has enter- 
tained a libel against a steam-boat for wages. 
9 Port. 112, 181. Yet the better opinion 
seems to be, that when an exclusive power 
like that in admiralty is conferred on the 
courts of the United States, no concurrent 
remedy, except a common law one, exists in 
the state courts. 3 Stoiy, Const. 534, 553, 
note. See, also, 1 Kent, Comm. 351, 377, 
note; Rawle, Const. 202; American Ins. Co. 
v. Canter, 1 Pet. [26 U. S.] 512, 546; [Mar- 
tin v. Hunter] 1 Wheat [14 U. S.] 337; Gel- 
ston v. Hoyt, 3 Wheat. [16 U. S.] 246, 312, 
313; The Chusan [Case No. 2,717]. 

I have added several cases connected with 
this question, without stopping to enter into 
the consideration of their bearing in detail. 
If the act of incorporation in this case should 
be held void, as contrary to some act of con- 
gress, it is obvious, that then both the old 



civil and criminal remedies might exist in 
the state courts, for such an obstruction of 
navigable waters, but only a civil remedy in- 
this court, from the want of some law mak- 
ing the obstruction a crime against the Unit- 
ed States, and punishable in this court 

The objection against treating as a crime- 
what has not been made so by any clause in 
the constitution or an act of congress, does- 
not apply to a civil suit For by the 34th sec- 
tion of the judiciary act, private rights and 
civil remedies are to be governed by the laws- 
of the states, if none exist of the United 
States, even when tried in the federal courts,, 
in cases where the latter have jurisdiction- 
over the question and the parties. See be- 
fore. And though that could not be deemed- 
a private wrong or civil injury, any more- 
than a crime, which a state law authorized,, 
in conformity to its constitution and that 
of the United States, yet it might be con- 
sidered criminal under the state laws, as to- 
highways and nuisances, if considering the- 
act of incorporation under which it was done,, 
as unconstitutional, it being then in conflict- 
with some power or law of congress, and- 
might be open to a civil action in the federal 
courts, as being illegal both under such state 
laws as are valid, and also by the laws of 
the United States. 

In the course of the argument it has been 
asked, if a state can with impunity levy and- 
collect duties on tonnage and imposts, or" 
forbid entries of vessels into a port? The 
reply is now obvious, that it cannot; and any 
such act by a state, conflicting with any 
rights under existing acts of congress, would 
be actionable, and civil redress be had in this • 
court, and civil if not criminal in the state 
courts. Such virtually was the case of Gib- 
bons v. Ogden. States may continue to use 
old and concurrent powers on these matters - 
till congress legislate on them, when the 
states must yield. McCulloch v. State of" 
Maryland, 4 Wheat [17 U. S.] 316; [U. S. v. 
Gratiot] 14 Pet. 139 U. S.] 535; Commissioners- 
of Erie v. Dobbins, 16 Pet [41 U. S.] 435. 
There is little doubt, that laws enough now" 
exist to protect in this court, by appropriate 
civil suits, all the rights and interests of the- 
United States in any lands within them, or 
any personal property, or any easements on- 
land or water, or any franchises. So they 
can try the rights of others in these, where - 
the parties reside, so as to give us jurisdic- 
tion in that respect Full civil jurisdiction to 
that extent is conferred by the 34th section of" 
the judiciary act, before quoted. On the 
civil remedies and rights of this character,, 
in such cases, in behalf of the United States, 
this court has recently given its views at" 
length in U. S. v. Ames [Case No. 14,441]. 
But no law or section confers on this court all 
jurisdiction in such cases to punish acts con- 
sidered as crimes by the admiralty, or mari- 
time laws, or by common law; nor is there 
any such section or aet, that makes an ob- 
struction' in navigable waters, a nuisance or" 
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oilier crime, and gives jurisdiction oyer it 
to this court. 

The 34th section of the judiciary act has 
been thought by some to be broad enough 
to give relief here. It is: "That the laws of 
the several states, except where the consti- 
tution, treaties, or statutes of the United 
States, shall otherwise require or provide, 
shall be regarded as rules of decision in 
trials at common law, in the courts of the 
United States, in cases where they apply." 
It might be inferred by some from the face 
of this, that we could &et from the state 
laws some common law jurisdiction and prin- 
ciples, if not statute law, to give us authori- 
ty to punish in this case. Dup. Jur. 43, 44. 
But there are several objections to that view. 
We must first obtain jurisdiction by the con- 
stitution or acts of congress over a crime or 
civil suit, before we can apply in the trial 
the laws, statute or common, of a state. The 
Orleans v. Phoebus, 11 Pet [36 U. SJ 175; 
The Planter, 7 Pet. [32 U. S.] 324, 337. And 
that jurisdiction we have not yet got, as yet 
ascertained over this as a crime. 

In the next place, after getting jurisdiction, 
the application of the state laws to the trial 
of the ease is only where it is a civil and not 
a criminal case. 2 Burr. Tr. p. 180, Append. 
Otherwise the court might entertain jurisdic- 
tion over most of the crimes in most of the 
states in the Union. 1 Kent, Comm. 398. 
Cases in chancery are in doubt also in this 
respect whether the state laws can be ap- 
plied in equity trials by this court, as they 
and the practice in them rest on general prin- 
ciples of the civil law and usage in England, 
applicable here, and are not "trials at com- 
mon law." See Rhode Island v. Massachu- 
setts, 12 Pet. [37 TJ. S.] 657, 697. And final- 
ly, if the state laws, after we got jurisdiction, 
were to govern in the trial, they would pre- 
vent our punishment of this act complained 
of, though open to be done usually. For here 
it has been authorized by the state in incor- 
porating the respondents, and allowing them 
to erect this bridge, and must be conformed 
to, unless the measures of the state and of 
the respondents under them are void for re- 
pugnancy to some act of congress. 

Under these doubts as to the validity of 
the various grounds urged in support of this 
indictment, I feel compelled to dismiss it. 
In all questionable cases in courts like this, 
of limited jurisdiction, instead of leaving so 
much to construction by courts, and leaving 
so many uncertainties and conflicts, both in 
civil and criminal cases in admiralty, it seems 
to me wise for congress to legislate freely, as 
difficulties may appear, regulating the future, 
and removing that vagueness as to the law, 
which is so great a curse to the community. 
As the country increases in wealth and popu- 
lation, and the interior commerce and travel 
may outgrow its foreign and preponderate in 
the state legislatures, and lead to bridges for 
turnpikes, or viaducts for rail-roads, and aque- 
ducts for canals, obstructing seriously the 



navigation of our great rivers and arms of 
the sea, and, as in this case, not requiring 
draws suitable to the dimensions and passage 
of modern steam vessels, it may become nec- 
essary for congress to exercise more of its 
powers to regulate commerce. It may be 
proper to protect the foreign trade and that 
between state and state by water, against in- 
roads upon its freedom by those, looking 
more to land travel and land freights. And 
though obstructions in navigable~waters by 
state authority or without, may injure some 
of the towns and some of the business of that 
state more than the business of other por- 
tions of the Union, or of alien friends trad- 
ing here, yet other portions and other busi- 
ness of the state may reap more than a pro- 
portional benefit, and hence, as a state meas- 
ure, it may on the whole be useful. But 
when looking at its influence on other parts 
of the Union and their citizens, who trade 
thither only by water, and treating it, as 
must be done under the government of the 
Union, as a national matter, and its influ- 
ence as on the whole nation, it. may be an 
unmitigated and uncompensated evil to many 
other states, and in respect to some alien 
friends under treaties, be a measure wholly 
unjustifiable. In such ease, on looking to 
such events, and in the rapid multiplication 
of such bridges and obstructions, it may be- 
come necessary for congress to wake up more 
of its dormant powers to regulate commerce, 
and provide relief and redress, criminal and 
civil, in all cases of this kind clearly within 
its authority, and clearly requiring punish- 
ment or redress. I should be one of the last 
to desire to see such legislation take place 
prematurely or hastily, or at first with sever- 
ity, as the subject is one possessing much del- 
icacy, and many ramifications of deep inter- 
est. But it is more and more exciting public 
attention; and an era is approaching, if not 
come, when the general powers of the central 
government for the whole on matters con- 
nected with the interests of the whole, may 
be called for to protect private rights and 
remote privileges, and overcome local com- 
binations of wealth and influence, seeking 
their own profit rather than looking to na- 
tional duties and rights in respect to others; 
and, likewise, to correct errors of state legis- 
latures in granting unlimited powers as to 
time to keep up a bridge over a navigable 
river, which by a change of business may 
have become a great public evil; or limited 
and unchangeable powers as to time, and the 
width of a draw for vessels to pass, which 
last, by an unexpected change in the size of 
vessels, has become useless, and a total ob- 
struction to that class of ships; or powers, 
supposed not injurious to the river below, or 
at the bridge for navigation, but which have 
unexpectedly been followed by accumulations 
of sand and mud, obstructing most seriously 
and permanently the whole commerce of a 
large river. 
In some cases, the legislation of congress 
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might not require the bridge itself to be re- 
moved, but only draws widened, so as not to 
damage the commerce between states or 
abroad, if the states themselves cannot and 
will not correct them by legislation or other- 
wise. In some cases it might require the 
obstructions collected in deposits of stone, 
gravel or mud, to be removed; and in others, 
the whole bridge to give way for a ferry, if 
the injury to navigation was great, and could 
in no other mode be obviated. As the states 
have exercised this power of erecting bridges 
across navigable streams over half a century, 
and in numerous cases, over navigable 
waters, where the tide ebbs and flows, in 
Maine, New Hampshire, Connecticut, New 
York, Pennsylvania, Delaware, &c., and con- 
gress have followed their example in the Dis- 
trict of Columbia, any new and restrictive 
legislation by the general government would 
be unjust, if not suited to the exigencies of 
the case, and of course, go no further than is 
necessary to discharge its duties in relation to 
the. powers confided to it for the benefit of 
the states and the people as a whole. Its 
true attitude is one not seeking collision, or 
being punctilious as to trifles, nor acting with 
harshness, where a fair exercise of ancient 
powers and usages has been indulged in, and 
where by a double government and some 
concurrent powers over like subjects, some 
difficulties are unavoidable, and are to be met 
always in a charitable, conciliatory and com- 
promising spirit. It must act only in cases 
worthy the government of the whole Union, 
and in a manner becoming the government of 
the whole Union, dignus vindice nodus. 

After such legislation, there would need be 
no grounds of jealousy or distrust as to its 
effect, as the laws will be made by our own 
delegates in the general government, under 
our own constitution, the eases tried, as in 
the states, by juries, rather than without, 
and by our own jurors, before our own 
judges, under our own ameliorated codes of 
law, and the punishments be as mild and 
suited to modern notions of civilization in the 
states. But in doing this, it would not be 
enough, as before suggested, for congress to 
vest jurisdiction in .this court in all cases of 
mere admiralty and maritime crimes, even 
if enumerating and defining them when mis- 
demeanors as well as felonies, because the 
power of congress over commerce is much 
broader as to both territory and subjects, 
than what belongs to admiralty courts as 
such. It is unrestricted as to commerce be- 
tween the states as well as abroad, and is 
increased by the powers to maintain a navy, 
and defend the country by forts, and improve 
harbors, and make breakwaters and hospi- 
tals, and collect revenue on imports. Hence, 
it can extend to numerous cases, which in 
England were under the jurisdiction of other 
eourts than the admiralty, and can well be 
entrusted to the circuit court, as is most of its 
other powers, not as admiralty ones, except 
appeals from the district tribunals. Nor will 



it be necessary in any of these cases, to make 
the jurisdiction exclusive of the state courts, 
except where the power that is executed by 
it is exclusive in its nature. In all other 
cases, the rights, and remedies, and duties 
and liabilities of our people can be taken care 
of in the state courts, except where the laws 
of the latter may conflict with those of con- 
gress on the same subject. 

This opinion was mostly prepared before the 
decision in the case of Waring v. Clarke, 5 How. 
[46 U. S.] 441, although it was not delivered 
until after. . 
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UNITED STATES v. NEWCOMER. 

[33 Leg. Int. 94; i 22 Int. Rev. Rec. 115; 11 

Phila. 519; 1 Cin. Law Bui. 69; 23 Pittsb. 

Law J. 221; 13 Alb. Law J. 221.] 

District Court, E, D. Pennsylvania. Feb. 29, 
1876. 

Civil Rights— Refcsal op Hotel Clerk to 
Receive Negro. 

The act of congress March 1, 1875 [18 Stat. 
336], is authorized by the fourteenth amend- 
ment of the constitution of the United States, 
and a clerk in charge of the reception of trav- 
elers at a hotel may be liable to conviction for 
a violation of the provisions of the act. 

The evidence for the prosecution showed 
that the defendant was in charge of the 
office at a hotel called the Bingham House; 
that Fields Cook, a Baptist minister, from 
Alexandria, Va., a man of color, appUed 
for accommodation, and was refused a room 
by defendant; that Cook left and returned 
and was allowed to sit in a side room all 
night; that some eighteen other persons 
were admitted to rooms during the night. 
It also appeared that another guest of the 
house, a witness, applied to the defendant, 
stating his willingness to receive Fields 
Cook in a room occupied by the witness and 
two others, in which there was a spare bed, 
but defendant said he did not desire to 
have anything to do with Cook. The de- 
fendant told him that he" had refused him 
the room because of his color. 

Mr. Valentine, U. S. Dist. Atty., and Mr. 
Hazlehurst, Asst. U. S. Dist. Atty. 
B. H. Brewster, for defendant 

CADWALADER, District Judge (charging 
jury). The fourteenth amendment of the 
constitution of the United States makes all 
persons born or naturalized in the United 
States, and subject to the jurisdiction there- 
of, citizens of the United States, and pro- 
vides that no state shall make or enforce 
any law which shall abridge the privileges 
or immunities of citizens of the United 
States; nor shall any state * * * deny 

i [Reprinted from 33 Leg. Int. 94, by permis- 
sion.] 
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to any person within its jurisdiction the 
equal protection of the laws. This amend- 
ment expressly gives to congress the power 
to enforce it by appropriate legislation. An 
act of congress of March 1, 1875, enacts 
that all persons within the jurisdiction of 
the United States shall he entitled to the 
full and equal enjoyment of the accommo- 
dations, advantages, facilities and privileges 
of inns, public conveyances on land or wa- 
ter, theatres and other places of public 
amusement, subject only to the conditions 
and limitations established by law, and ap- 
plicable alike to citizens of every race and 
color, and makes it a criminal offence to 
violate these enactments by denying to any 
citizen, except for reasons by law applica- 
ble to citizens of every race and color 
* * * the full enjoyment of any of the 
accommodations, advantages, facilities or 
privileges enumerated. 

As the law of Pennsylvania had stood un- 
til the 22d of March, 1867, it was not wrong- 
ful for innkeepers or carriers by land or 
water to discriminate against travelers of 
the colored race to such an extent as to ex- 
elude them from any part of the inns or 
public conveyances which was set apart* for 
the exclusive accommodation of white trav- 
el, rs. The legislature of Pennsylvania, by 
an act of March 22, 1S67, altered the law in 
this respect as to passengers on railroads. 
But the law of the.state was not changed as 
to inns by any act of the state legislature. 
Therefore, independently of the amendment 
of the constitution of the United States and 
of the act of congress now in question, 
the conduct of the defendant on the occa- 
sion in question, might, perhaps, have been 
lawful. It is not necessary to express an 
opinion upon this point, because the deci- 
sion of the case depends upon the effect of 
this act of congress. 

I am of opinion that under the fourteenth 
amendment of the constitution, the enact- 
ment of this law was within the legislative 
power of congress, and that we are bound 
to give effect to the act of congress accord- 
ing to its fair meaning. According to this 
meaning of the act, I am of opinion, that if 
this defendant, being in charge of the busi- 
ness of receiving travelers in this inn, and 
of providing necessary and proper accom- 
modations for them in it, refused such ac- 
commodations to the witness Cook, then a 
traveler, by reason of his color, the defend- 
ant is guilty in manner and form as he 
stands indicted. 3 If the case depended up- 
on the unsupported testimony of this wit- 
ness alone, there might be some reason to 
doubt whether this defendant was the per- 
son in charge of this part of the business. 
But under this head the additional testi- 
mony of Mr. Annan seems to be sufficient 



2 This point of law was reserved. 



to remove all reasonable doubt If the jury 
are convinced of the defendant's identity, 
they will consider whether any reasonable 
doubt of his conduct or motives in refusing 
the accommodations to Fields Cook can ex- 
ist. The case appears to the court to be 
proved; but this question is for the jury, 
not for the court If the jury have any rea- 
sonable doubt, they should find the defend- 
ant not guilty: otherwise, they will find him 
guilty. 

Jury found defendant guilty. 



Case No. 15,869. 

UNITED STATES v. NEWCOMER. 

[12 Pittsb. Leg. J. 140.] 

District Court, N. D. Ohio. Oct., 1864. 

Criminal Law — Removal of Pkisoxek to As- 
other District— Process— Arr est. 

Before a warrant for the removal of a prison- 
er to another district in which a warrant for 
his arrest issued on indictment found, can be 
granted, some proof must be offered showiug 
that the defendant committed the crime char- 
ged, or in lieu thereof, the information or affi- 
davit on which the warrant issued, or copies 
of the same certified by the magistrate issuing 
the warrant, or a copy of the indictment with 
a certificate of the elerk of the court, in which 
the indictment was found, of its genuineness, 
and that the same is still pending, must be pro- 
duced. 

The defendant, upon application of the 
marshal of Indiana, alleging that Newcom- 
er was indicted in that district, had been 
arrested upon a warrant issued by the dis- 
trict judge, the Honorable H. Y. WILLSON, 
and now R. F. Taine, Esq., district attorney, 
moved the judge to issue a warrant re- 
moving the defendant to Indiana for trial, 
and to sustain said motion offered in evi- 
dence a capias in the usual form, issued 
from the district court of Indiana, directing 
the marshal to arrest Henry Newcomer to 
answer an indictment found in that court 
He also offered an affidavit of one Lock- 
hart, a deputy marshal of Indiana, stating 
that said indictment was still pending. 

B. White opposed the motion. 

[Before WILLSON and McCANDLESS, 
District 'Judges.] 

Held by WILLSON, District Judge, that 
before the warrant of removal can be grant- 
ed some proof must be offered showing 
that the defendant committed the crime 
charged; or in lieu thereof, the information 
or affidavit on which the warrant issued, or 
copies of the same certified by the mag- 
istrate issuing the warrant or a copy of the 
indictment with a certificate of the clerk 
of the court in which the indictment was 
found, of its genuineness, and that the same 
is still pending must be produced. As the 
proof offered does not meet either of these 
requirements the defendant is discharged. 
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UNITED STATES v. NEWJIARK. 

[3 Sawy. 584; i 22 Int Rev. Rec. 114.] 

District Court, D. California. March 28, 1876. 

Customs Duties— Fokfeitures— Under- 
valuation — Consignee. 
"Where, in a suit brought by the United States 
to recover the value of certain goods alleged to 
have been fraudulently invoiced below their 
true cost, it appeared that the defendant was 
not the owner or shipper of the goods, but mere- 
ly a consignee thereof for the purpose of selling 
them: Ecld, that knowledge on his part of the 
fraudulent undervaluation was necessary to es- 
tablish the "actual intention to defraud the 
United States" within the meaning of the six- 
teenth section of the act of June 22, 1874 [18 
Stat. 1S9]. 

[This was an action at law by the United 
States against J. P. Newmark.] 

Walter Van Dyke and John M. Coghlan, 
for the United States. 

Latimer & Morrow, C. A. McNulty, E. B. 
Mastick, and Eastman & Neuman, for de- 
fendant. 

HOFFMAN, District Judge. This is an 
action brought by the United States to re- 
cover the value of certain hides alleged to 
have been fraudulently imported into this 
port by the defendant. The alleged fraud 
consisted in entering the goods by means 
of false and fraudulent invoices, which stat- 
ed the cost of the goods at the place of ex- 
portation to be a less sum than the actual 
cost thereof, with intent to evade a part of 
the duties thereupon and legally charge- 
able thereon. 

By the sixteenth section of the act of June 
22, 1874 (18 Stat 189), it is in substance 
provided that in all actions to enforce a 
forfeiture or to recover the value of goods 
by reason of any violation or. the provisions 
of the customs revenue laws, it shall be 
the duty of the court to submit- to the jury 
as a distinct and separate proposition, 
whether the alleged acts were done with an 
actual intention to defraud the United 
States, and to require upon such proposi- 
tion a special finding by the jury, and if the 
cause be tried by the court without a jury, 
it shall be the duty of The court to pass up- 
on and decide such proposition as a distinct 
and separate finding of fact, and unless in- 
tent to defraud shall be so found, no fine, 
penalty or forfeiture shall be imposed- 

Two separate issues are thus presented in 
this case: (1) Were the goods undervalued 
in point of fact and the invoices thereof 
false; and (2) were the entries of the goo 6 ds 
made with an actual intention on the part 
of the defendant to defraud the United 
States. 

The evidence as to the actual cost or mar- 
ket value of the goods at the places of ex- 
portation is very voluminous and conflict- 

i [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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ing. I have not thought it necessaiy to en- 
ter into an elaborate analysis of it, as the 
plaintiffs have, in my judgment, failed to 
prove the actual fraudulent intent on the 
part of the defendant which the statute re- 
quires the court to find as a distinct and 
separate proposition before a forfeiture can 
be imposed. In discussing the evidence 
bearing upon this proposition, I shall there- 
fore assume that the goods were in fact in- 
voiced at less than their cost The ques- 
tion is, did the defendant know it? The 
number of false entries upon which the 
action is brought is twenty-seven. They 
were made during a period extending from 
July 29, 1869, to February, 1872. If the de- 
fendant was the owner of the goods, or, if 
the importations were made on his account, 
the inference would be irresistible that he 
was aware of the false valuation. He could 
not have failed to know what prices he! paid 
for them. But he contends that in every 
instance he was a bare consignee, that he 
had no knowledge of the price paid by his 
consignor, and that he merely sold the goods 
and placed the net proceeds to the credit of 
the latter. 

To these facts the defendant testifies in 
the most positive manner. To meet this 
proof the government has produced the en- 
tries made at the custom house with the 
oaths and invoices that accompany them. 
From these entries it appears that in twelve 
instances out of twenty-seven the defendant 
on entering the goods took the "owner's 
oath" instead of that of a consignee. It is 
replied that this was done through the mis- 
take of the broker who prepared the papers, 
and in support of this averment the defend- 
ant appeals to his books. The entries from 
the custom house show that on the first five 
importations the defendant took the con- 
signee's and not the owner's oath. The en- 
try of the sixth importation is missing. But 
in all of these instances the journal of the 
defendant shows that the proceeds of the 
goods were credited to the consignor. The 
book containing the copy of the account of 
sales of these shipments rendered to the 
shippers is not produced. It is alleged to 
have been destroyed. The evidence on that 
point will be considered hereafter. 

On the seventh importation the defendant 
took the owner's oath. He claims that this 
was by the mistake of his broker, and in 
support of his assertion refers to the fact 
that the consular certificate presented with 
the invoice to the custom house shows that 
the consignor was the shipper and owner. 
He also exhibits the entries in his journal 
where the proceeds are duly credited to the 
consignor, and his press-copy account of 
sales, in which an account is rendered to 
the consignor of the proceeds of and charges 
upon the goods. 

The circumstances are similar in regard 
to the eighth importation. The defendant 
took the owner's oath. But the consignor 
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declares "before the consul that he is owner 
and shipper, and the journal and account- 
sales-book show that an account of sales and 
charges was duly rendered to the shipper, 
and a corresponding credit given in the 
journal. It is unnecessary to state in de- 
tail the circumstances as disclosed by the 
custom house papers and the defendant's 
books with regard to each importation in 
which he has taken the oath as owner. 
They may be summarized as follows: 

In six instances out of the twelve the pa- 
pers show that the shipper declared before 
the consul that he was the owner of the 
goods shipped. In the other cases he de- 
clared himself to be the shipper. In every 
instance but two, both the journal and the 
account-sales-book show that accounts of 
sales of the goods were duly rendered to 
the shippers, and credits duly given in the 
journal. In the two instances referred to, 
the entries in the journal cannot be found. 
But the accounts of sales are produced. In 
every other instance the oath taken by the 
defendant is that of a consignee. The jour- 
nals show a credit given to the shipper, and 
the account-sales-book an account rendered 
to him, except as before stated in the case 
of the first six importations, the account- 
sales-book relating to which has been de- 
stroyed. 

The broker employed by the defendant 
corroborates in the most positive manner 
the testimony of the defendant. He states 
that his instructions invariably were to en- 
ter the goods in the name of defendant as 
consignee, and that if the form of oath as 
owner has been filled out and submitted for 
his signature it was through mistake. He 
attributes the error to the great haste with 
which business of this nature is necessarily 
conducted. He might with probably equal 
truth have added that such errors arise 
from the laxity and carelessness which uni- 
versally prevail when any "custom-house" 
oath is to be taken or administered. The 
broker's statement as to his mistakes or 
those of his clerk is confirmed by the fact 
that in several instances where the owner's 
oath was taken by the defendant the papers 
themselves disclosed that the shipper was 
the owner. No proof has been offered on 
the part of the United States to rebut the 
evidence on this point produced by the de- 
fendant The correspondence between him- 
self and the shippers of the goods for a con- 
siderable period has not been produced. 
The district attorney suggests that it may 
have been purposely destroyed. But the 
defendant has shown by his own testimony, 
by that of his partner, and by the porter in 
his employment, that the papers in ques- 
tion were packed in a box and placed in a 
cellar where they became satiirated with 
water and rat-eaten. His partner ordered 
them burnt up as useless, which was done 
by the porter. This occurred, they assert, 
before this suit was commenced or antici- 



pated. This evidence is uncontradicted ex- 
cept by some testimony tending to show 
that it was possible that the defendant 
might have been aware that some investiga- 
tions with regard to these importations were 
on foot. 

We are, I think, justified in concluding 
that the government has failed to establish 
a guilty knowledge of the falsehood of the 
invoices, and the consequent intent to de- 
fraud, from any relation of the defendant 
to the goods as owner. But if he had that 
knowledge as agent, merely, it would be 
sufficient to establish the fraudulent intent. 
But of this there can scarcely be said to be 
any proof. The defendant had, as he testi- 
fies, no interest whatever in the shipments, 
not even by way of commissions. His re- 
muneration was derived from commissions 
on purchases mad* 1 by him at this place, of 
goods to be shipped to his correspondents. 
No commissions were charged by him on 
goods consigned to him for sale. 

The price at which the goods in question 
were valued in the invoices had been for 
a long time uniform and universal among 
all the importers. They appear to have 
valued them at one dollar and fifty cents 
each, irrespective of their quality or condi- 
tion. This valuation had been for years ac- 
cepted as just by the custom-house authori- 
ties. I see no reason for supposing that 
the defendant, receiving the goods as he did, 
would be more likely to know their real 
cost or true value than the officers of the 
government charged with the duty of ascer- 
taining those facts. If, however, the facts 
were clear and the undervaluation gross 
and undeniable, we might still suspect that 
the defendant must, in the -course of his 
business, have become aware of it. But 
even after the very full investigation which 
the subject has undergone in the trial of 
this cause, the evidence remains very con- 
flicting, and the conclusion to be reached 
open to doubt. It is, I think, plain, that 
parties at this place who sought to engage 
in the trade were unable to obtain at Mazat- 
lan, La Paz, and Cape St. Lucas, hides at 
the price at which these goods were in- 
voiced. The explanation of this fact, given 
by the defendant's witnesses, is that the 
trade in hides is at these places in the hands 
of a small number of persons who enter in- 
to contracts with the rancheros to take all 
their hides, of whatever quality, at a fixed 
price, and to make advances to them on 
the credit of the hides to be subsequently de- 
livered. They thus have, it is said, a kind 
of monopoly which not only enables them to 
secure hides at a lower rate than that which 
a foreigner would be obliged to pay, but 
also to advance the prices at the ports of 
shipment. It is also testified that when 
"culls," or damaged hides, bull hides, etc., 
are taken into account, an average price of 
one dollar and fifty cents is not an unfair 
statement of the cost, although selected lots 
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might be worth much more. A large num- 
ber of witnesses testify to these facts, 
among them three ex-consuls of the United 
States, who are acquainted with'or have 
been engaged in the trade. 

"What conclusion should be reached after 
a careful consideration of all the testimony, 
I have not determined, and it is unnecessary 
now to decide. I advert to the state of the 
proofs merely to show that the undervalua- 
tion, if any, was not so gross and indisput- 
able as to Justify the belief that it was 
notorious to all engaged in the trade, and 
consequently was known to the defendant. 
On the issue, therefore, upon which, by the 
terms of the act, I am required to pass as a 
distinct and separate proposition, I find that 
it is not proved that the acts alleged in the 
complaint were done with an actual inten- 
tion to defraud the United States. 

Judgment must, therefore, be entered for 
the defendant. 

Case No. 15,871. 

UNITED STATES ex rel. RANGER v. NEW 

ORLEANS. 

UNITED STATES ex rel. PETERKIN v. 

SAME. 

[2 Woods, 230.] i 

Circuit Court, D. Louisiana. April Term, 
1876.2 

Mandamus — Tax Lew — Statutory Limitation 
of Debt — Principal of Debt. 

1. The purpose of the writ of mandamus is 
to enforce, not to create legal duties. 

2. It will not issue to compel officers of mu- 
nicipal corporations to levy and collect a tax 
unless the legislature has, either expressly or 
by implication, made it the duty of such offi- 
cers to levy and collect such tax. 

3. The imposition of taxes is the exercise of a 
legislative, not of a judicial function. 

4. A general statute of Louisiana prohibited 
municipal corporations from incurring any debt 
or liability unless in the ordinance creating 
the same full provision was made for the pay- 
ment of principal and interest; at the same 
time a special statute prescribed the form ot tne 
ordinance by which a particular debt might be 
created, and declared that such ordinance must 
be submitted to the legal voters of the cor- 
poration, and the assent of a majority of such 
voters was made a condition of its validity. 
Held, that where such ordinance, so submitted 
to the voters for their approval, contained no 
provision for the levying of any tax to pay 
the principal of the debt, but did contain an- 
other provision, which was evidently deemed 
ample for such purpose, it was the evident in- 
tention of the legislature that the principal debt 
should not be paid by taxation, and in such case 
the writ of mandamus to compel the levy of a 
tax to pay such principal was refused. 

5. The acts of the legislature and the ordi- 
nance mentioned in the preceding headnote be- 
ing in force, and the statute having declared 
that certain stock therein named should be per- 
petually pledged for the payment of the princi- 
pal of the debt which the municipal corporation 
was, by the same statute, authorized to con- 

i [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
2 [Reversed in 9S U. S. 381.] 



tract, the predecessors of respondents made a 
sale uf said stock for the sum- of ?350,000, which 
sum had long since been spent for other pur- 
poses, and no part of which was, or ever had 
been, in the possession or under the control of 
respondents. Held, that relators were not en- 
titled to the writ of mandamus to compel the 
application of the sum of $350,000 to the pay- 
ment of the principal of their debt. 

These were applications for writs of man- 
damus, to be addressed to the mayor and 
administrators of the city of New Orleans, 
comprising the common council thereof, com- 
manding them to levy and collect a tax suffi- 
cient to pay the principal of certain bonds 
issued by the city in the year 1S54. The re- 
turn made by the respondents showed the 
following to be the facts: In the year 1854, 
the general assembly of the state of Loui- 
siana authorized the city of New Orleans to 
subscribe for stock in certain contemplated 
railroads centering in said city. To pay for 
said stock, the city was authorized to issue 
bonds equal in amount to the stock at -its 
par value (see Acts 1854, Nos. 10S-110). 
Judgments had been obtained in this court 
for the principal of the sum named in said 
bonds, and an execution had been issued 
thereon, which had been returned nulla bona. 
[See Cases Nos. 11,026 and 11,564.] The re- 
turn then alleged that there was no provi- 
sion in these statutes, or any other statute 
of this state, for the levying and collection 
of this tax, and referred to this statute, 
especially the second section, to show that 
the legislature did not intend that any tax 
should be levied to pay the principal of these 
bonds, but that it intended that the princi- 
pal should be paid out of the stock and its 
revenues. To this return the relators de- 
murred, and the question was, whether upon 
this state of facts the court would grant the 
writ 

T. J. Semmes, Robert Mott, Thos. Allen 
Clarke, Thos. L. Bayne, H. B. Kelley, and 
D. C. Labatt, for relators. 

B. P. Jonas, City Atty., John Pinney, and 
H. C. Miller, for respondents. 

BILLINGS, District Judge. I think the 
proposition cannot be questioned that this 
court is without authority to direct a levy 
of a tax unless it be in accordance with the 
provisions of some law which makes it the 
duty of the city common council to levy the 
same. In other words, that this court can- 
not create, but can only enforce a clear legal 
duty. 

Mr. Justice Bradley, in Heine v. Levee 
Commissioners [Case No. 6;325], whose deci- 
sion was affirmed by the supreme court, says: 
"The power of taxation belongs to the legis- 
lative branch of the government. The judi- 
cial department has no general power over 
the subject. If the officers who are charged 
with the duty of levying or collecting taxes 
refuse to perform their functions, the courts, 
in a clear ease of failure, and at -the instance 
of the party directly interested, can, by the 
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prerogative writ of mandamus, compel them 
to perform acts which are ministerial, as 
distinguished from those which are judicial 
or discretionary. This is all the judicial de- 
partment can do on the subject, unless the 
legislature has expressly conferred upon it 
further powers." The question is, has the 
duty or power to levy this tax been commit- 
ted by the legislature to the city administra- 
tion? 

It is urged by the counsel for the relators 
that prior statutes, namely, those of 1S35 
and 1836, gave this authority, and that the 
power to levy and collect a tax may be fairly 
deduced from the permission to contract the 
debt. The act of 1835 (section 6) provides: 
"The said mayor and city council shall have 
power to raise by tax, in such a manner as 
to them may seem proper, upon the real and 
personal estate within said city, such sum 
or sums of money as may be necessary to 
supply any deficiency for the lighting, clean- 
ing, paving and watering the streets of the 
said city; for supporting the city watch, the 
levee of the river, the prisons, workhouses 
and other public buildings, and for such other 
purposes as the police and good government 
of the said city may require. It seems to me 
'that subscriptions to works of internal im- 
provement are excluded from all the pur- 
poses here specified. The act of 1836 (page 
31, § 4) continued to the several municipali- 
ties into which the territory of the old city 
was then divided, the powers of the old cor- 
poration, and those powers were again con- 
tinued when the different municipalities with 
additions were consolidated. But there is 
here no power given to levy this tax. 

This brings me to consider the second and 
principal point urged by the relators' coun- 
sel, viz: That the legislature, by authoriz- 
ing the incurring of the debt, authorized the 
levy of the tax to pay it The decisions of 
the courts of last resort of several states were 
cited, which it is not necessary for me to 
consider, because they depend upon the stat- 
utes of these states; nor need I, upon this 
point, refer to more than one decision of the 
supreme court of the United States. The re- 
sult of what it has said upon the general 
subject may be summed up in this: It has 
held that the collection of judgments of the 
United States courts may be aided by man- 
damus whenever there is a refusal or failure 
on the part of the officers to perform any 
ministerial act clearly imposed by law; it 
has treated the repeal of laws in force at the 
time of the issuance of the bonds, and which 
carried with them substantial rights, as void; 
and, generally, has given in behalf of par- 
ties obtaining judgments in the courts of the 
United States, the same aid to which parties 
similarly situated would have been entitled 
in the courts of the state in which the cause 
of action arose; but it has never assented to 
the unqualified proposition that legislative 
permission to issue bonds carried with it the 
authority to tax. 



The principle upon which alone such a de- 
duction is maintainable is, with its appropri- 
ate restrictions, clearly stated by Mr. Jus- 
tice Miller in the case of Loan Association v. 
Topeka, 20 Wall. [S7 U. S.] 655. The ques- 
tion was as to the validity of certain inter- 
est coupons upon which an ordinary suit had 
been brought. The defense was that taxa- 
tion could only be invoked for purposes dis- 
tinctively public, and that permission to is- 
sue the coupons carried with it the right to 
a tax to pay them, and that as the purpose 
for which these coupons were issued was not 
a public one, the statute authorizing them 
and the obligations themselves, were void. 
He had said that ordinarily the debt of mu- 
nicipal corporations had to be paid by means 
of taxation. He adds (page 660): "It is 
therefore to be inferred that, when the legis- 
lature of a state authorizes a county or city 
to contract a debt by bond, it intends to au- 
thorize it to levy such taxes as are neces- 
sary to pay the debt, unless there is in the 
act itself, or in some general statute, a limi- 
tation upon the power of taxation which re- 
pels such an inference." 

I think it to be indisputable that the ab- 
sence of any permission by the legislature 
for a tax, and the substitution of some other 
means of payment which was deemed fully 
adequate, would as completely repel the in- 
ference that a resort to taxation was in- 
tended, as would a restriction upon the pow- 
er of taxation itself. 

Now, it is urged by the counsel for the 
city, that the statute by which these bonds 
were authorized shows that the legislature 
intended that the principal should be paid by 
means other than taxation. An examina- 
tion of this statute has convinced me mat 
the belief of the legislature was that the 
principal sum could, and its intent was that 
the principal sum should, be paid out of the 
stock and its revenues. The act pledges in 
perpetuity the stock for that purpose; it gives 
the right to the bondholder to convert his 
bond into stock; it provides that all divi- 
dends derived from the stock above six per 
cent, should be devoted to extinguish the 
principal; and while providing with extreme 
rigor for the payment of the interest, in case 
dividends from the stock should not be al- 
together sufficient, and, while providing that 
until the ordinance levying this yearly tax to 
pay the interest had been passed by the com- 
mon council, no valid resolution could be 
adopted, it is profoundly silent as to any tax 
to pay the principal. The implication is that 
the legislature intended the bondholders 
should, for the collection of the principal sum, 
look to the stock, at least to the exclusion of 
taxation. 

But, among the statutes of the state, with 
reference to the city of New Orleans, and 
among the general statutes of the state, are 
found acts that give the absence of any par- 
ticular means of payment in a city ordinance 
creating a debt a special significance. The 
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act of 1S52, No. 51, entitled "An act to con- 
solidate the city of New Orleans and provide 
for the government," etc. (section 37, p. 54), 
contains the following provision: "And no 
ordinance (of the city of New Orleans) cre- 
ating a debt or loan, shall be valid, unless for 
some single object, or work distinctly speci- 
fied therein, and unless such ordinance shall 
provide ways and means for the punctual 
payment of running interest during the whole 
time for which said debt or loan shall be 
contracted, and for the full and punctual 
discharge at maturity of the capital bor- 
rowed or the debt incurred." 

The act of 1853 (No. 25S, p. 234) provides 
"that the police juries of the several parishes 
of this state, and the constituted authorities 
of incorporated towns and cities in this state, 
shall not hereafter have power to contract 
any debt or pecuniary liability without fully 
providing, in the ordinance creating the debt, 
the means of paying the principal and inter- 
est of the debt so contracted." 

A subsequent section provides that "when- 
ever police juries or authorities of incorpo- 
rated towns or cities shall have provided for 
the payment of a debt by levying a tax, and 
shall fail or refuse to cause said tax to be 
collected, the court rendering judgment may 
issue its mandate," etc. 

Now, since the general statute, and the stat- 
ute with reference to the city of New Orleans, 
struck, with nullity, all obligations of cities, 
unless the ordinance creating the same, fully 
provided for the payment; and since one of 
the same statutes makes special enactments 
with reference to cases where "the provision 
for payment shall be by levying a tax," there- 
by showing that taxation was included in the 
term "means," it seems to me, that, when a 
contemporaneous legislature authorized a city 
to issue bonds and prescribed the form of 
the ordinance which the city common coun- 
cil should adopt, creating the obligation, the 
failure of such ordinance, to prescribe any 
provision for taxation, and the insertion in 
such ordinance of other means" of payment 
which appear to have been deemed abun- 
dantly adequate, of itself, repels the inference 
that taxation was intended. 

The legislature knew that the ordinance 
was void unless it contained full provision 
for payment. It meant, therefore, to set 
forth all the "means" which were to be con- 
sidered as provided, and any addition of 
means by way of inference is excluded. 

It follows, therefore, that since the legisla- 
ture of the state of Louisiana has not by any 
general or special statute expressly or by im- 
plication made it the duty of the common 
council to levy this tax, this court is without 
any authority to direct its imposition. 

It remains for me to consider the special 
circumstances in the case of Morris Ranger. 
The petition alleges, and the return admits, 
the sale of this stock by the predecessors of 
the present common council, provided they 
had the power to sell the same, and that they 



received therefor the sum of $320,000. The 
return then states that "no part of said pro- 
ceeds of said so called sale is now in the 
treasuiy of the city, or in the possession, or 
under the control of these respondents; that 
the said proceeds have long since been used 
and expended, and no portion thereof ever 
came into the possession or under the control 
of these respondents, the present authorities 
of said city. These respondents show that 
no writ of mandamus can issue to compel the 
payment of the relator's demand out of said 
proceeds, because said proceeds are not in 
existence." Courts cannot issue a writ com- 
manding the performance of an admitted im- 
possibility. 

If there are no funds arising from this sale 
in the treasury of this city, now under con- 
trol of respondents, and they were spent 
years since by respondents' predecessors, then 
it would be idle to issue a mandate to the re- 
spondents to pay the relator out of them. 
Whatever may be the remedy of the relator 
by reason of the special facts of this trans- 
action, it is clear that he is not entitled to a 
mandamus. 

Let the demurrers be overruled, and the 
writs of mandamus refused. 

[Writs of error were sued out by the relators 
in the supreme court, when the judgments of this 
court were reversed, and the causes remanded, 
with direction to issue the writs of mandamus 
as prayed. 98 U. S. 381.] 



UNITED STATES (NEWPORT & C. 
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UNITED STATES v. NEW YORK GUAR- 
ANTY & INDEMNITY CO. 

[8 Ben. 269.] i 

District Court, S. D. New York. Dec., 1875. 

Internal Revenue— Failing to Make Returns 
— Penaltt — Assessment of Tax — Pleadings. 

1. Under the provisions of sections 110 and 
120 of the internal revenue act of June 30, 
1864 (13 Stat. 277), as amended by the act of 
July 13, 1866 (14 Stat. 136), but one penalty is 
imposed for all failures to make the returns 
required to be made, prior to the commence- 
ment of a suit to recover penalties for such fail- 
ure. 

[Followed in U. S. v. Erie Ry. Co., Case No. 
15,056; U. S. v. Brooklyn City & N. R. R., 
14 Fed. 285. Cited in Re Snow, 120 U. 
S. 286, 7 Sup. Ct. 562.] 

2. To a claim to recover a tax due under the 
internal revenue law, on an allegation that a 
less tax than was due had been paid, the de- 
fence was interposed, that the amount paid was 
determined to be the true amount by the as- 
sessor of internal revenue, and to this defence 
a demurrer was interposed. Held, that the 
defence was one which would more properly 
be passed on at the trial, and that the demur- 
rer must be overruled. 

i [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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This case came before the court on a de- 
murrer by the defendant to the second, fourth 
and sixth of the causes of action stated in 
the complaint, and a demurrer by the United 
States to the second defence set up in the 
defendant's answer. In the second cause of 
action on behalf of the United States, it was 
alleged that the defendant was a bank en- 
gaged in the business of receiving deposits 
as such, and that it became the duty of the 
defendant to render to the assessor of in- 
ternal revenue for the proper district, month- 
ly, for each month from November, 1865, to 
August, 1872, a true and accurate return of 
the amount of its deposits, "with a declaration 
annexed thereto, and the oath of the presi- 
dent or cashier of the defendant, that the 
same contained a true and faithful statement 
of the amounts subject to tax; that the de- 
fendant had neglected to make such returns; 
and that thereby the defendant became 
liable, at the end of each of said months, to 
pay a penalty for each such neglect and re- 
fusal respectively, of two hundred dollars. 
The fourth cause of action was similar, for 
neglecting to make monthly returns of capital 
for each month from November, 1865, to 
December, 1872. In the sixth cause of action 
it was alleged, that it became the duty of 
every person having the care and manage- 
ment of said corporation defendant, to ren- 
der to the assessor of internal revenue for 
the proper district, on or before the 10th of 
January, 1871, and on or before the 10th of 
August, 1871 t and on or before the 10th of 
February, 1S72, a true and complete return of 
the amount of income and profit declared in 
the preceding month and of the taxes there- 
on; that no person made such return, but the 
defendant made default in respect thereto; 
aDd that the defendant forfeited to the Unit- 
ed States, for each such default, the sum 
of one thousand dollars. 

The defendant demurred to these three 
causes of action, because several causes of 
action had been improperly united in each 
of said causes of action, each of them being 
for the recovery of numerous alleged penal- 
ties, eaeh of which, if ever incurred, consti- 
tuted a separate liability and cause of action, 
and the defendant, if liable at all, being liable 
for only one penalty for all the alleged vio- 
lations of law charged in each cause of action 
respectively. 

The provisions of the statute under which 
the claims for these penalties were made, 
were sections 110 and 120 of the internal 
revenue act of June 30, 1864 (13 Stat. 277), 
as amended by the act of July 13, 1866 (14 
Stat. 136). By the first, third and fifth causes 
of action in the complaint, the United States 
sought to recover various amounts of taxes 
which were alleged to have become due un- 
der the provisions of the internal revenue 
law. The causes of action contained allega- 
tions that various amounts of taxes therein 
stated had become due; and that the defend- 
ant had paid certain smaller amounts and 



was indebted for the remainder of the taxes 
unpaid. To these causes of action the answer 
of the defendant set up two defences, the 
second of which was, that the defendant was 
always ready to pay any tax which it was 
liable to pay; that, by the due determinations 
of the assessor of internal revenue of the 
proper district, the amount of tax which the 
defendant was liable to pay was fixed and de- 
termined at the amounts alleged to have been 
actually paid by the defendant; and that 
the defendant acted in good faith upon said 
determinations and the same ought to be 
binding on the plaintiffs. To this defence 
the plaintiffs interposed a demurrer. 

R. M. Sherman, Asst U. S. Dist. Atty. 
William Allen Butler, for defendant. 

BLATOHFORD, District Judge. I am of 
opinion that the provisions of section 110, 
respecting penalties for neglect to make re- 
turn and payment of tax as to amount of 
deposits and capital, require only a single re- 
turn to be made covering deposits and capital, 
and impose only one penalty of $200 for all 
neglects or defaults prior to the commence- 
ment of the suit. The penalty is not im- 
posed for each and every refusal or neglect, 
but for any refusal or neglect. Nor is the 
case varied by the fact that the tax is re- 
quired to be paid each month upon deposits 
and pach month upon capital, and that the 
return of deposits and capital is required to 
be made monthly. 

■ So, also, under section 120 respecting pen- 
alties for neglect to make return as to divi- 
dends, only one penalty of $1,000 is imposed 
for all defaults prior to the commencement 
of the suit. The demurrer of the defendant 
to the second, fourth and sixth causes of 
action is therefore allowed. 

As to the demurrer of the plaintiffs to the 
second defence set up in the amended answer, 
I overrule the demurrer, on the ground that 
the defense is one which it is most proper 
should be passed upon at the trial. 



Case No. 15,873. 

UNITED STATES v. NEW YORK LIFE 
INS. & TRUST CO. 

[9 Ben. 413; i 24 Int. Rev. Rec. 118.] 

District Court, S. D. New York. April, 1S78. 

Inteksai, Revenue — Legacy Tax. 

Under section 124 of the act of June 30, 
1864 (13 Stat. 285), and section 125 of that act, 
as amended by section 9 of the act of July 13, 
1866 (14 Stat. 140), the United States sued a 
trustee under the will of a person who died 
in 1868, to recover a legacy tax of one per 
cent, on a sum of money which the trustee re- 
ceived and held in trust under the will for F., 
on the ground that F. had become entitled, in 
1875, to the possession and enjoyment of such 
sum. By section 3 of the act of July 14, 1870 

i [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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(16 Stat. 256), the taxes on legacies were j re- 
pealed on and after October 1, 18 <0, saving 
tastes "assessed or liable to be assessed, or ac- 
cruing" under former acts. It appearing that jj . 
hid not? on October 1, 1870,. become ^titled 
under the will, to the possession or enjoyment 
of, or to the beneficial interest in, any of ttte 
principal sum of said money, it was lieW .that 
the tax sued for had not accrued to the United 
States before October 1, 1870, and could not be 
recovered. 

R. M. Sherman, Asst'U. S. DIst Atty. 

John J. Townsend, for defendant. 



BLATCHFORD, Circuit Judge. The 124th 
section of the act of June 30, 1S64 (13 Stat. 
<>S5)', provides, that "any person or persons 
having in charge or trust, as administrators, 
executors or trustees, any legacies or distrib- 
utive shares arising from personal property, 
where the whole amount of such personal 
property, as aforesaid, shall exceed the sum 
of one thousand dollars in actual value, pass- 
ing, after the passage of this act, from any 
person possessed of such property, either by 
will or by the intestate laws of any state or 
territory, or any personal property or inter- 
est therein, transferred by deed, grant, bar- 
gain, sale or gift, made- or intended to take 
effect in possession or enjoyment after the 
death of the grantor or bargainor, to any per- 
son or persons, or to any body or bodies, poli- 
tic or corporate, in trust or otherwise, shall 
be and hereby are, made subject to a duty 
or' tax, to be paid to the United States as 
follows, that is to say: First, where the 
person or persons entitled to any beneficial in- 
terest in such property shall be the lineal is- 
sue or lineal ancestor, brother or sister, to 
the person who died possessed of such prop- 
erty, as aforesaid, at the rate of one dollar 
for eaeh and every hundred dollars of the 
clear value of such interest in such property. 
The 123th section of the same act, as amend- 
ed by section 9 of the act of July 13, 1866 
(14 Stat 140), provides, "that the tax or duty 
aforesaid shall be due and payable whenever 
the party interested in such legacy or dis- 
tributive share or property or interest afore- 
said shall become entitled to the possession 
or enjoyment thereof, or to the beneficial in- 
terest in the profits accruing therefrom, and 
the same shall be a lien and charge upon the 
property of every person who may die, as 
aforesaid, for twenty years, or until the same 
shall, within that period, be fully paid to and 
discharged by the United States; and every 
administrator, executor or trustee, having in 
charge or trust any legacy or distributive 
share, as aforesaid, shall give notice thereof 
to the assessor or assistant assessor of the 
district where the deceased grantor or bar- 
gainor last resided, within thirty days after he 
shall have taken charge of such trust; and 
every executor, administrator or trustee, be- 
fore payment and distribution to the legatees 
or any parties entitled to beneficial interest 
therein, shall pay to the collector or deputy 
collector of the district of which the deceased 
person was a resident, the amount of the 
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duty or tax assessed upon such legacy or dis- 
tributive share, and shall also make and ren- 
der to the assessor or assistant assessor of 
the said district a schedule, list or statement, 
in duplicate, of the amount of such legacy or 
distributive share, together with the amount 
of duty which has accrued or shall accrue 
thereon, verified by his oath or affirmation, 
to be administered and certified thereon by 
some magistrate or officer having lawful pow- 
er to administer such oaths, in such form and 
manner as may be prescribed by the commis- 
sioner of internal revenue, which schedule, 
list or statement shall contain the names of 
eaeh and every person entitled to any bene- 
ficial interest therein, together with the clear 
value of such interest, the duplicate of which 
schedule, list or statement shall be by him 
immediately delivered, and the tax thereon 
paid to such collector; and, upon such pay- 
ment or delivery of such schedule, list or 
statement, said collector or deputy collector 
shall grant to such person paying such duty 
or tax a receipt or receipts for the same in 
duplicate, which shall be prepared as here- 
inafter provided. Such receipt or receipts, 
duly signed and delivered by such collector or 
deputy collector, shall be sufficient evidence 
to entitle such executor, administrator or 
trustee to be credited and allowed such pay- 
ment by every tribunal which, by the laws 
of any state or territory, is or may be em- 
powered to decide upon and settle the ac- 
counts of executors and administrators. And, 
in case such executor, administrator or trus- 
tee shall refuse or neglect to pay the afore- 
said duty or tax to the collector or deputy 
collector, as aforesaid, within the time here- 
inbefore provided, or shall neglect or refuse 
to deliver to said collector or deputy collector 
the duplicate of the schedule, list or state- 
ment of such legacies, property or personal 
estate, under oath, as aforesaid, or shall neg- 
lect or refuse to deliver the schedule, list or 
statement of such legacies, property or per- 
sonal estate, under oath, as aforesaid, or shall 
deliver to said assessor, or assistant assessor 
a false schedule or statement of such lega- 
cies, property or personal estate, or give the 
names and relationship of the persons enti- 
tled to beneficial interests therein untruly, or 
shall not truly and correctly set forth and 
state therein the clear value of such bene- 
ficial interest, or where no administration up- 
on such property or personal estate shall 
have been granted or allowed under existing 
laws, the assistant assessor shall make out 
such lists and valuation as in other cases of 
neglect and refusal, and shall assess the duty 
thereon; and, in ease of wilful neglect, re- 
fusal or false statement by such executor, 
administrator or trustee, as aforesaid, he 
shall be liable to a penalty of not exceeding 
one thousand dollars, to be recovered with 
costs of suit; and the collector shall com- 
mence appropriate proceedings before any 
court' of the United States, in the name of 
the United States, against such person or per- 
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sons as may have the actual or constructive 
custody or possession of such property or 
personal estate, or any part thereof, and shall 
subject such property or personal estate, or 
any portion of the same, to be sold upon the 
judgment or decree of such court, and from 
the proceeds of such sale the amount of such 
tax or duty, together with all costs and ex- 
penses of every description to be allowed by 
such court, shall be first paid, and the bal- 
ance, if any, deposited according to the order 
of such court, to be paid, under its direction, 
to such person or persons as shall establish 
title to the same. The deed or deeds, or any 
proper conveyance of such property or per- 
sonal estate, or any portion thereof, so sold 
under such judgment or decree, executed hy 
the officer lawfully charged with carrying the 
same into effect, shall vest in the purchaser 
thereof all the title of the delinquent to the 
property or personal estate sold under and by 
virtue of such judgment or decree, and shall 
release every other portion of such property 
or personal estate from the lien or charge 
thereon created by this act." 

This suit is founded on a liability claimed 
to have been created by the foregoing stat- 
ute, and is brought by the United States 
against the New York Life Insurance & Trust 
Company. On the 1st of November, 1868, 
Frederick Bronson died, leaving three chil- 
dren (two daughters and a son, Frederick), 
having duiy made his will, by which he be- 
queathed and devised to his executors the 
residue of his estate, real and personal, on 
the following trusts: First, that they should 
divide the same, from time to time, as soon 
and to as large an amount as its condition 
might admit, into three equal shares or por- 
tions, and set apart and designate one of 
such shares or portions to each of his chil- 
dren. Second, that they should pay to the 
New York Life Insurance & Trust Company 
(the defendant) one-third of each of such 
shares or portions, to be held by such com- 
pany in trust for each child, as follows, to 
wit, to invest the same, with the proceeds or 
income thereof, from time to time, in securi- 
ties designated in the will, and to pay the 
income, or the portion thus deposited in said 
company, for his daughters respectively, if 
demanded, to such daughter semi-annually, 
and, on her death, the whole of such por- 
tion, with the accumulations thereof, if any, 
to go to her children, unless devised by her. 
as thereinafter provided; and to pay over to 
his said son, after he should attain the age of 
twenty-one years, the whole of the annual 
income of the accumulated sum of that por- 
tion held in trust for him, if demanded, in 
semi-annual payments, and, on his attaining 
the age of twenty-five, the whole principal 
sum so held in trust for him, with the ac- 
cumulations thereof, except the sum of sev- 
enty thousand dollars, which should be held 
by said company in trust, to pay over to him 
the income thereof semi-annually during his 
life, and, at his death, the whoie of the es- 
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tate held in trust for him, as well as the said 
seventy thousand dollars, to be paid accord- 
ing to his will, if he should die married or 
leaving children him surviving; but, in case 
he should die unmarried, leaving no children, 
then to his sisters or their children, the latter 
taking per stirpes and not per capita. The 
will then provides, that the executors shall in- 
vest the residue of the several portions of the 
estate in securities designated in the will, and 
apply the income of that portion then belong- 
ing to the son according to their discretion, 
not exceeding $3,000 annually, to his educa- 
tion and support, until he should arrive at 
the age of twenty-one years, and, after that 
time, the whole of such income, until he 
should reach the age of twenty-five, at which 
time they should transfer the principal sum, 
with the accumulations, if any, to him, except 
that portion thereof so devised in trust for 
him to the New York Life Insurance & Trust 
Company. After that the will contains the 
following clause: "I hereby authorize my 



son, in case of his marriage before attaining 
the age of twenty-five, to dispose of the whole 
sum herein devised to him by last will and 
testament, and, in ease he dies intestate, 
leaving lawful issue, the same shall descend 
to such issue; but, in case of his death before 
reaching the age of twenty-five years, un- 
married, and without lawful issue, then the 
whole of such sum shall go to his sisters, or 
their children, the latter taking per stirpes 
and not per capita; but, in case of his death 
during the lives of his sisters, or either of 
them, said share shall be held in trust for 
them, in the same manner as is provided for 
their shares." 

The complaint alleges, in its first count, that 
the defendant received, as a trustee, the 
shares or portions which it was so to receive 
for the son for said purposes; that the amount 
thereof exceeded the sum of $1,000; that the 
principal sum and accumulation thereon of 
the share or portion of the son, held in trust 
by the defendant at the time such son at- 
tained the age of twenty-five years, after de- 
ducting the sum of $70,000 therefrom, 
amounted to the sum of $2S1,593; that such 
son attained the age of twenty-five years on 
tbe 1st of November, 1875, and became en- 
titled to the possession and enjoyment of the 
principal sum and accumulation thereon 
aforesaid, and thereupon a duty or tax of one 
dollar for each and every hundred dollars of 
the said sum of $2$1,593, to- wit, $2,815.93, be- 
came due and payable to the United States 
from the defendant; that thereafter, and with- 
in the time prescribed by law, the commis- 
sioner of internal revenue duly assessed said 
tax against the defendant; and that said tax 
is unpaid. There is a second count, which 
claims to recover fifty per centum of such tax, 
as a penalty for not making a return of such 
tax and paying it. The complaint demands 
judgment against the defendant for the tax 
and the penalty, with interest on the tax from 
November 1, 1875. 
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The answer of the defendant, after a gen- 
eral denia], alleges, that the testator be- 
queathed all his persona} estate to his execu- 
tors in trust, who in due time gave due no- 
tice thereof to the assessor of the district 
where the deceased last resided, and, before 
payment and distribution to the defendant or 
any party entitled, paid to the collector of 
said district the amount cf the duty or tax 
assessed upon the distributive share directed 
to be paid to the defendant in trust for the 
said son, and also made and rendered to said 
assessor a schedule, in duplicate, of the 
amount of all legacies or distributive shares 
passing by the will of said testator, with the 
amount of duty which had accrued or should 
accrue thereon, duly verified and in due form 
as required by law, and delivered the dupli- 
cate thereof to the said collector; that said 
tax so paid was duly assessed upon the clear 
value of the interest of said son in the whole 
estate, then ascertained to be $292,171, ac- 
cording to the true intent and meaning of said 
will; and that such valuation was made, and 
such tax assessed upon the executors, by the 
assistant assessor and assessor of said dis- 
trict, and returned by them to the said collec- 
tor of said district in the list for the month of 
May or June, 1870. The answer prays judg- 
ment if the United States ought to be admit- 
ted, against the record of the valuation of the 
interest of said son in said personal property, 
and the record of the assessment of $2,921.71, 
assessed, as aforesaid, as the tax to be paid, 
at the rate of one per centum of the clear 
value of such interest, to maintain this ac- 
tion or to make any assessment whatever 
against the defendant. 

The case has been tried before the court 
without a jury, on an agreed statement of 
facts. At the trial the plaintiffs moved to 
strike out of the first count the allegation as 
to an assessment, and to strike out the sec- 
ond count entirely. The will, dated Decem- 
ber 19, 1864, was put in evidence, containing 
the above recited provisions. It was admit- 
ted to probate November 17, 1868. The de- 
fendant accepted the position of trustee under 
the will, and in that capacity had in charge 
and trust for the son certain sums of money 
and securities, of the value altogether, in 
money, of $164,425.34, which were received 
by it at five several dates, from November 2, 
1869, to February 1, 1873. The son attained 
the age of twenty-one years on the 23d of 
June, 1870, and attained the age of twenty- 
five years on the" 23d of June, 1874. There 
was paid to him by the defendant, as trustee 
under the will, from the 23d of June, 1870, 
to the 23d of June, 1874, inclusive, under the 
clauses of the will providing that he should 
receive the income of the principal sum from 
the time he should become twenty-one years 
of age until the time he should become twen- 
ty-five years of age, the sum of $36,370. The 
defendant, as trustee under the will, paid to 
the son, on the 11th of July, 1874, as the 
amount which, by the terms of the will, he 



was entitled to receive on attaining the age 
of twenty-five years, money and securities of 
the value altogether, in money, of $9S,084.22. 
The defendant, as trustee under the will, re- 
tained the principal sum of $70,000, which it 
has hitherto held, and still holds, in accord- 
ance with the directions in that regard in the 
will. The executors of the testator gave no- 
tice to the assessor of the proper district of 
the terms of the will, and of all the particulars 
of the estate which passed from the testator, 
and delivered to the assessor of the proper 
district a schedule or list, and to the collector 
of the district a duplicate, which was in fact 
prepared by the assessor. The list was hand- 
ed back to the executors by the assessor, and 
at the same time the assessor delivered to the 
executors a written paper, as a statement of 
the amount of tax due, based on the informa- 
tion which the executors had given to the 
assessor. In this statement the entire net per- 
sonal estate of the testator was put down at 
$1,054,780.14. One-third of that amount for 
each of the three children was put down at 
$351,593.38. The values of the life estates of 
the two daughters severally in the sum of 
$351,593 were put down at the sums of $278,- 
087 and $285,661 severally. The value of the 
life estate of the son in the sum of $351,593 
(deducting $1,000) was put down at the sum 
of $292,171. The total value of the three life 
estates was put down at the sum of $855,919 
and the tax thereon, at one per centum, was 
put down at $8,559.19. The assessment was 
put by the assessor into his monthly list for 
June, 1870. On the 23d of July, 1870, the ex- 
ecutors paid to the collector, as the amount of 
the tax so assessed, $8,559.19, and received 
his receipt for the same. All the property 
which passed to the defendant in trust under 
the will was included in the property em- 
braced in said lists, statement and receipt. 

The United States, on the foregoing facts, 
claim to recover from the defendant a tax of 
one per centum on the value, at the death of 
the testator, November 1, 1S68, of an an- 
nuity for seven years, on $164,425.34, com- 
puted by the Northampton tables, with inter- 
est on the amount of such tax from November 
1, 1868; also a tax of one per centum on $9S,- 
084.22, with interest on such tax from June 
23, 1S74; also a tax of one per centum on 
the value, on the 23d of June, 1874, of an 
annuity for the life of the son, on the sum of 
$70,000, computed by the Northampton tables, 
with interest on such tax from the 23d of 
June, 1S74. 

By the third section of the act of July 14, 
1S70 (16 Stat. 256), it is provided, that, on 
and after the 1st of October, 1870, the taxes 
on legacies and successions imposed by the 
internal revenue laws then in force are re- 
pealed. The seventeenth section of said 
act of 1870 provides, that "all acts and 
parts of acts relating to the taxes herein 
repealed, and all the provisions of said acts, 
shall continue in full force for levying and 
collecting all taxes properly assessed or 
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liable to "be assessed or accruing under the 
provisions of former acts, or drawbacks, the 
right to which has already accrued, or 
which may hereafter accrue, under said 
acts, and for maintaining and continuing 
liens, fines, penalties, and forfeitures incur- 
red under and by virtue thereof; and this 
act shall not be construed to affect any act 
done, right accrued, or penalty incurred un- 
der former acts, but every such right is 
hereby saved." 

It was entirely uncertain, under the terms 
of the will, whether the son would ever be 
entitled to the possession or enjoyment of 
any part of the principal or income of the 
one-third share put in trust for him in the 
hands of the defendant, or to any beneficial 
interest in such share, except, perhaps, in 
the income or profits accruing therefrom. 
He could net have any of the income of 
such share until he attained the age of 
twenty-one years, nor could he have any of 
the principal of such share until he attained 
the age of twenty-five years. He might 
have died before he became twenty-one. 
The testator died November 1, 1868. The 
son became twenty-one on the 23d of June, 
1ST0. If the son had died before he be- 
came twenty-one, unmarried, leaving no law- 
ful issue, the estate held in trust for him 
by the defendant would not have passed 
under any disposition of it made by him by 
will, but would have gone, under the terms 
of the will, to his sisters or their children. 
On the 1st of October, 1870, when the re- 
pealing act took effect, the son had become 
entitled, at most, to the possession or en- 
joyment of, and to the beneficial interest in, 
nothing but the income, for his life, of the 
share held in trust for him by the defendant. 
He had not, at that time, become entitled to 
the possession or enjoyment of any of the 
principal sum which he was entitled to have 
on reaching the age of twenty-five, or to 
any beneficial interest therein, as a princi- 
pal sum. If, on or after the 1st of October, 
1S70, he had died before reaching the age 
of twenty-five, without marrying, leaving no 
lawful issue, the estate held in trust for 
him by the defendant would not have pass- 
ed under any disposition of it made by him 
by will, but would have gone, under the 
terms of the will, to his sisters or their 
children. 

On the foregoing facts the question arises, 
whether any of the taxes sued for or claimed 
to be recovered herein, had "accrued" to the 
United States before the 1st of October, 
1870. None of them were due or payable, 
by the terms of the statute, until the son be- 
came entitled to the possession or enjoy- 
ment of the moneys in respect of which the 
tax is claimed, or to the beneficial interest 
in the same or in the income thereof. The 
taxes were repealed before the son became 
so entitled to anything, except, perhaps, the 
income for life of the share held by the de- 
fendant in trust foi him, and, when the 



taxes were repealed, it was uncertain, under 
the terms of the will, whether the son would 
ever be entitled to anything more. Under 
these circumstances the defendant could 
never be called upon to respond for any tax 
on the share held by it in trust for the de- 
fendant, except, perhaps, the legacy tax on 
his life estate in such share, the value of 
such life estate being the clear value of 
his beneficial interest in such share. 

The purport of the decision in May v. 
Slack [Case No. 9,336], is, that a tax "ac- 
crues" on a pecuniary legacy on the death 
of the testatoi, only where the legacy be- 
comes vested by the death of the testator, 
and would pass under the will of the lega- 
tee, or to his personal i*epresentative, or 
could be assigned by him. In the present 
case, even if the right to the income for 
life of the trust share in the hands of the 
defendant accrued to the son when the tes- 
tator died, and before the son became twen- 
ty-one, so that the legacy of such life estate 
became vested by the death of the testator 
and would thereafter pass by the will or as- 
signment of the son, yet no right to any- 
thing else, or to the principal of the trust 
share, accrued to or became vested in the 
son before October 1, 1S70. 

On the 1st of October, 1870, it was uncer- 
tain when any legacy tax or duty would 
have to be paid in respect of any of the 
estate held in trust by the defendant, ex- 
cept, perhaps, the life estate of the son 
therein, or whether the son would ever enjoy 
anything but such life estate, or to whom 
the estate, beyond such life estate, would 
pass. The son's sisters and their children 
might all of them die before the son, and 
then he might die before reaching the age 
of twenty-five, and then the property held 
in tvust by the defendant might pass to 
others. In such a case, according to the de- 
cision in Mason v. Glapp [Case No. 9,233], 
no tax would have accrued before the repeal 
took effect. In that decision, Judge Shep- 
ley, commenting on May v. Slack [supra] 
points to the fact, that, in May v. Slack, 
the tax accrued before the repeal, because 
the person who was to receive the legacy 
had before that been ascertained, and it was 
absolutely due to a specific legatee. But 
he holds that the evident intention of the 
exception in the repealing act was to pro- 
vide for levying and collecting such taxes 
as should have been assessed before Octo- 
ber 1, 1870, and such tax as before that 
time had accrued against any particular 
person, where, as against him, the right had 
accrued and become absolute. . 

In Mason v. Clapp [supra], the devise was 
of real estate, to the testator's widow for 
life, and, on her death, to the plaintiff. 
The effect of the succession tax statute in 
that case was the same as the effect of the 
will in the case now before us, that is, to 
prevent the saving clause in the repealing 
act from reaching the case. The views of 
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Judge Shepley are adopted by tlie supreme 
court in Clapp v. Mason, 94 U. S. 5S9. 
There is nothing inconsistent with those 
views in the decision of Judge Shepley in 
Mason v. Sargent [Case No. 9,253], In that 
case the legacy was to the testator's widow 
for life, and on her death, one-half of it to 
his son and the other half to his daughter. 
They were both of them living and of full 
age at the time of his death. 

In the present case a tax of one per cent- 
um on the value of the life estate of the 
son at the time the testator died, in §351,- 
593, namely, on §292,171, was paid. The 
only tax sued for in the complaint is a tax 
of one per centum on §281,593, as the prin- 
cipal sum, and accumulation thereon, of the 
share of the son which was held in trust 
by the defendant at the time the son at- 
tained the age of twenty-five years, after 
deducting the §70,000 therefrom. The com- 
plaint avers, that the son attained the age 
of twenty-five years, and became entitled to 
the possession and enjoyment of the princi- 
pal sum and the accumulation thereon, at a 
date long subsequent to the 1st of October, 
1870, and that the tax sued for became due 
and payable when the son attained the age 
of twenty-five years, and the complaint 
claims interest on such tax from the time 
when the son attained the age of twenty- 
five years. The complaint claims nothing 
in respect of any tax on the value of any 
life estate of the son. It follows, that the 
United States have no valid claim to re- 
cover from the defendant the tax sued for 
in the complaint. 

The case was tried by the parties on the 
theory that the plaintiffs would be allowed 
to claim a recovery in the case for all or 
any of the three taxes before stated to be 
claimed by them from the defendant, if en- 
titled to recover such tax or taxes on the 
facts proved, although the form of the com- 
plaint was limited to the specific tax claim- 
ed in it. I, therefore, proceed to consider 
the claims for those three taxes. 

The claim to the tax on the $98,084.22 
paid to the son by the defendant after he 
attained the age of twenty-five years, is the 
same claim that is set forth in the com- 
plaint, the §281,593 being, on the evidence, 
really only §9S,084.22. The defendant re- 
ceived §164,425.34, and paid to the son §98,- 
0S4.22. The difference, §66,341.12, repre- 
sents substantially the §70,000 directed by 
the will to be retained. The claim to a tax 
on the value of an annuity for the life of 
the son on the §70,000 must be rejected, for 
the same reason for which the claim to a 
tax on the §98.0S4.22 is rejected. > 

The remaining tax claimed is a tax of one 
per centum on the value, at the death of 
the testator, of an annuity for seven years 
on the §164,425.34 paid to the defendant, 
from time to time, in trust for the son. 
The tax is imposed by the statute on the 
share passing by the will, from the testator 
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to the distributee, and is imposed on the 
clear value of the beneficial interest of such 
distributee at tlie time the share passes by 
the will, that is, at the death of the testator. 
In the present case, the clear value of the 
beneficial interest of the son in the one- 
third of the personal estate of the testator, 
at the time of the death of the testator, 
was, under the will, at most, the value of 
the estate for life of the son in such one- 
third. Such one-third, according to the 
statement of facts agreed on at the trial, 
included all the property which passed ta 
the defendant in trust under the will. Such 
one-third was, as appears by the will, to be 
one-third of both real and personal estate. 
One-third of the personal estate, according 
to inventory, was §351,593. One-third of 
that, given in trust to the defendant for the 
son, was §117,197.67. The difference be- 
tween that sum and the §164,425.34 paid to 
the defendant as one-ninth, if not presum- 
ably to be accounted for as the proceeds of 
real estate, or as accretion of value of per- 
sonal estate after the death of the testator, 
is not explained. On the evidence, the 
United States received, in receiving the §S,- 
559.19, a tax of one per centum on the 
clear value, at the time of the death of the 
testator, of an estate for the life of the son 
in all the personal property which passed 
to the defendant, under the will, in trust for 
the son. This includes a tax on the value, 
at the same time, of an estate for seven 
years, or of an annuity for seven years, in 
or on such personal property, and includes- 
the tax now claimed. Such tax has, there- 
fore, been paid. 

It results, therefore, that there must be 
judgment for the defendant 
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District Court, S. D. New York. Oct., 1878. 
LsTEitSAL Revenue — Districts — Jurisdiction. 
Under Rev. St U. S. § 733, which is a re-en- 
actment of the 4lst section of the act of June 
30, 1864 (13 Stat. 239), as amended by the 9th 
section of the act of July 13, 1866 (14 Stat, 
111), and which provides that "taxes accruing 
under any law providing internal revenue may 
be sued for and recovered, either in the district 
where the liability for such tax occurs or in 
the district where the delinquent resides." a 
suit will not lie to recover such tax in a dis- 
trict other than that in which the tax accrues 
or that "in which the delinquent resides, al- 
though he may he found and served with pro- 
cess therein. 

Mr. Hill, Asst. U. S. Dist. Atty. 
H. O. Robinson, for defendant 

CHOATE, District Judge. This is a suit 
brought to recover a tax alleged to have acy 
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crued against the defendant, a railroad cor- 
poration, in the year 1864, under the act of 
June 30, 1864 (13 Stat 275). The defendant 
pleads to the jurisdiction that the tax, if any 
is due, accrued in the district of Connecticut, 
and that the defendant is not a New York 
corporation, but incorporated under the laws 
of Connecticut, and not a resident of this 
district. To this plea the plaintiff demurs. 

The question raised is whether a suit for this 
tax can he brought in a district, other than 
that where the defendant resides or where the 
tax accrues, or whether it can also be brought 
in the district where the defendant shall be 
personally served. It is conceded by the 
learned counsel for the defendant that under 
the judiciary act of 1789, c. 20, § 11,— Rev. 
St. § 739 [1 Stat. 73],— which prohibits the 
bringing of a civil suit against an inhabitant 
of the United States "in any other district 
than that of which he is an inhabitant, or in 
which he is found at the time of serving the 
writ," a corporation may be sued out of its 
domicile, if found in another district; and the 
defendant does not contend that this defend- 
ant was not "found" within this district with- 
in the meaning of that section. The claim 
of the defendant is that by Rev. St. § 733, 
the plaintiff is restricted to the district where 
the tax accrues and the district where the 
defendant resides for the purpose of this ac- 
tion. That section is as follows: "Taxes ac- 
cruing under any law providing internal rev- 
enue, may be sued for and recovered either 
in the district where the liability for such 
tax occurs, or in the district where the de- 
linquent resides." In the absence of any stat- 
ute regulation as to the courts where such 
a suit is to be brought, no doubt the United 
States could sue in any district where the 
defendant could be found. And it is argued 
on behalf of the plaintiff that the language 
of section 733 is permissive, merely, and not 
restrictive, the words being "may be sued 
for," etc., and that the section adds another 
district in which the suit may be brought, 
namely, that in which the tax accrues, to 
those in which under the general terms of 
section 739 it could otherwise alone be brought, 
namely, those in which the defendant resides 
or can be found. Section 733 is a re-enact- 
ment of part of the 41st section of the act 
of June 30, 1864 (13 Stat. 239), as amended 
by the 9th section of the act of July 13, 
1866 (14 Stat. 111). 

The act of 1864 (chapter 173, § 41) provided 
as follows: "That it shall be the duty of the 
collectors aforesaid or their deputies, "in their 
respective districts, and they are hereby au- 
thorized, to collect all the duties and taxes 
imposed by this act, however the same may 
be designated, and to prosecute for the re- 
covery of any sum or sums which may be for- 
feited by virtue of this act, and all fines, 
penalties and forfeitures which may be incur- 
red or imposed by virtue of this act, shall be 
sued for and recovered in the name of the 
United States in any proper form of action, or 



by any appropriate form of proceeding, qui 
tarn, or otherwise, before any circuit or dis- 
trict court of the United States, for the dis- 
trict within which said fine, penalty or forfei- 
ture may have been incurred, or before any 
other court of competent jurisdiction." It will be 
observed that under this statute no special 
provision was made as to the district in 
which suits for taxes should be brought; 
such suits were therefore liable to be brought 
and could be only brought in the district 
where the defendant resided or in the district 
where he was found, while suits for fines 
might be brought in the district where the 
fine was incurred, and also "in any other 
court of competent jurisdiction," which in- 
eluded certainly a circuit or district court 
of the United States for the district where 
the offender might be found. Section 41 of 
the act of 1864 was amended by the act of 
1S66 so as to read as follows (page 111): 
''That it shall be the duty of the collectors 
aforesaid, or their deputies, in their respec- 
tive districts, and they are hereby authorized 
to collect all the taxes imposed by law, how- 
ever the same may be designated, and to pros- 
ecute for the recovery of any sum or sums 
which may be forfeited by law; and all fines, 
penalties and forfeitures which may be incur- 
red or imposed by law shall be sued for and 
recovered in the name of the United States 
in any proper form of action or by any ap- 
propriate form of proceeding, qui tarn or oth- 
erwise, before any circuit or district court of 
the United States for the district within which 
said fine, penalty or forfeiture may have been 
incurred, or before any other court of com- 
petent jurisdiction. And taxes may be sued 
for and recovered in the name of the United 
States in any proper form of action before 
any circuit or district court of the United 
States for the district within which the lia- 
bility to such tax may have been or shall 
be incurred, or where- the party from whom 
such tax is due may reside at the time of the 
commencement of said action." A provision 
as to suits for fines, penalties and forfeitures 
differing only in some unimportant respects 
was also made by the 179th section of the 
act of 1884 (13 Stat. 305), in connection with 
a provision imposing on collectors the duty 
of collecting such fines, etc. And this also 
was verbally amended by the act of 1866 
(14 Stat 145), but not in any particular vary- 
ing its terms in respect to the courts having 
jurisdiction of suits and proceedings therefor. 
A comparison of these two statutes shows, 
I think, that the purpose of amending tue 
statute was to restrict the plaintiff in a suit 
for taxes to the two districts, that in which 
the tax accrues and that in which the de- 
fendant resides. Some change in the mode 
of collecting fines or taxes was intended by 
this amendment. In the original act the col- 
lectors are required to collect taxes, but no 
court was specified to which they are to re- 
sort. In the amending act, fines are still to 
be sued for in the circuit or district court of 
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the United States, for the district where the 
fine is incurred or in any other court of com- 
petent jurisdiction, the same as before. The 
change made is, by adding the provision as to 
taxes, that suits may he brought in the dis- 
trict where the liability for the tax is incurred 
or in the district where the defendant resides. 
Now if the purpose of this amendment had 
been merely to allow the United States to sue 
for a tax in the districtwhere the liability was 
incurred, that purpose would have been well 
expressed by simply providing that the suit 
may be brought in that district. The lan- 
guage being in form permissive only, the Unit- 
ed States would seem not, by that language, 
to be restricted from suing in any other dis- 
trict in which, by the existing law, it could 
already sue, namely, the district where the 
defendant resides or the district where he 
may be found; and if it was the purpose of 
this language, as claimed on the part of the 
United States, to confer a new right as to the 
place of suit, the words "or where the par- 
ty, etc., resides," are wholly unnecessary and 
unmeaning. They are unnecessary because 
the right to sue thus conferred already exist- 
ed; they are unmeaning because the existing 
alternative right to sue thus referred to, if it 
be supposed that it was intended to express 
by these words the existing alternative right, 
is only half expressed by the language used. 
The words are not apt nor broad enough to 
be supposed to have been used ex inajore 
cautela to guard against the possible construc- 
tion that the liberty to sue in the district 
where the tax accrues was intended to be ex- 
clusive, and the only place in which suit could 
be brought, and so that these added words 
were intended to save existing rights to sue. 
This is obviously not the intention, because 
the words used plainly express a distinct part 
and only a part of the existing right as to the 
place in which the suit may be brought, that 
right as then existing embracing, besides the 
district where defendant resides, the district 
also where he may be found. But words thus 
introduced into a statute, particularly by way 
of amendment, must be held to have been 
deliberately used and to have some force and 
meaning; and the only construction that ean 
be put on these words, as it seems to me, to 
give them any sensible meaning or applica- 
tion, is that they are restrictive, limiting the 
right to sue to the district where the defend- 
ant resides, and the district where the tax 
accrues,— that they were intended to regulate 
the whole matter of the place of such suits. 
It seems impossible to give the words any 
proper force or to account for their being in- 
troduced into the statute on any other theory. 
Further support is given to this view by the 
juxtaposition of the two provisions, one as to 
fines, the other as to taxes. In the one the 
language used in the alternative to the new 
right given, is "any other court of competent 
jurisdiction," which includes the district where 
the offender can be found. Immediately fol- 
lows the provision as to taxes. And different 



language is used for a similar alternative pro- 
vision. It must be assumed that this differ- 
ence of language was intended, and that the 
purpose had in view in using the expression- 
employed as to suits for taxes would not 
have been effected by using the same language- 
adopted as to fines. Such marked differences 
in language used for a similar purpose in the 
same act and the same section, cannot be held' 
to have been accidental. 

Moreover, it may well have been thought 
that the privilege given to the government to- 
sue for a tax in the district where the tax 
accrues, and in the district where the de- 
fendant resides, afforded ample and conven- 
ient means of collecting the tax, and that it 
was unnecessary to preserve the right to sue, 
also, in the district where the defendant may 
be found. There seems to be nothing unrea- 
sonable in this arrangement as to suits for 
taxes, while as to suits for fines, penalties 
and forfeitures it has been thought wise to 
preserve to the government all existing rights- 
to sue, while specially granting the new right 
to sue where the fine, penalty or forfeiture- 
was incurred. 

These provisions of the act of 1866 were em- 
bodied in sections 732 and 733 of the Revised; 
Statutes with a change of form, but hardly of 
substance, as to suits for fines. Section 732" 
provides that suits for fines, etc., may be- 
brought in the district where they accrue or 
in the district where the offender is found. 
And by section 733, as above cited, suits for 
taxes may be brought in the district where- 
the tax accrues, or in that where the defend- 
ant resides. Thus the revisers appear to have- 
indicated their understanding that the dis- 
tinction in the act of 1S66 was an intended 
difference in the two eases, by preserving the- 
same distinction of language in the revision. 
Certainly this re-enactment detracts nothing" 
from the reasons in favor of holding that the 
words were used in a restrictive sense in the 
act of 1866. And the presumption is against 
any change being intended by the substantial 
re-enactment of these two clauses taken from 
that section of the act of 1866, in these two 
sections of the Revised Statutes. 

Demurrer overruled and judgment for de- 
fendant. 
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Circuit Court, District of Columbia. Dec. 
Term, 1831. 

Guard tan — Action on Bond — Liability fob- 
Money Received in Another Juris- 
diction— Declaration. 

1. A guardian appointed by the orphans'" 
court of the county of Washington, D. C, is 

i [Reported by Hon. William Cranch, Chief 
J udge.] 
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liable, upon his bond given here, for money re- 
ceived by him in Maryland, for the use of his 
ward. 

2. In an action upon a guardian's bond for 
not delivering up the property of the ward 
agreeably to an order of the orphans' court, it 
is not necessary to set forth in the breach all 
the grounds and reasons of that court for mak- 
ing the order; nor all the facts which would 
justify such an order. 

This was an action of debt against the 
defendant as surety for John H. Beale, in his 
bond as guardian of Anne Lee Beale. 

The declaration recited the bond with its 
condition, and assigned two breaches: (1) In 
not paying over to David Butler, Jr., who 
had been appointed guardian in his place, the 
sum of $28S.87 due by him to his ward upon 
the settlement of his guardianship account to 
that time, the orphans' court having revoked 
his letters of guardianship and appointed the 
said Butler in his place. (2) In not delivering 
up and paying over to the said Butler $150 
received by the said Beale for rent of the 
said Anne L. Beale's share of the rent of 
land in Calvert county in Maryland, accord- 
ing to a like order of the said orphans' court. 

At the trial of the cause on the 24th of 
December, 1831, the defendant took a bill of 
exceptions, which stated that the plaintiffs, 
to support the issue on their part, offered in 
evidence to the jury an account of the said 
J. H. Beale, as guardian of the said Anne L. 
Beale, showing a balance of $288.87 due by 
him to his ward, and one of the items 
charged to him was the sum of S151.S8 for 
"his ward's proportion of the interest on 
$12,656.09 (being an undivided legacy from 
the late Dr. William Potts in the hands of 
his executor,) for one year." Whereupon the 
defendant's counsel offered evidence to show 
that the said Dr. William Potts died in Fred- 
erick county, in the state of Maryland, and 
that Richard Potts of the said county and 
state, is the executor referred to in the said 
account; and also produced the will of the 
said Dr. William Potts. And thereupon 
prayed the court to instruct the jury that 
the defendant was not liable upon this bond 
on account of any moneys received by the 
said J. H. Beale, unless the same was re- 
ceived by him as guardian of his said ward 
on account of lands of the said ward lying 
in Washington county in this district, or 
from a personal estate of a deceased intes- 
tate or testator, of which estate adminis- 
tration hath been granted in the same county. 

But THE COURT (CRANCH, Chief Judge, 
absent) refused to give the instruction, and 
the jury found a verdict for the plaintiffs, 
for the §2SS.87, with interest. 

Key & Dunlop, for defendant, then moved 
for- a new trial and in arrest of judgment; 
and contended that the said J. H. Beale, the 
guardian, was not liable here for money re- 
ceived in Maryland. That he had no right 
to receive his ward's money in Maryland, 
and Dr. Potts' executor had no authority to 
pay it to him, and is still liable to her for 



the same. That he could only discharge him- 
self by payment to a guardian appointed in 
Maryland. That the first breach assigned is 
bad. It ought to have shown that the money 
was received on account of lands or estate 
in this county. That the bond only covers 
what he had a right to receive; and that he 
had no right to receive money out of this dis- 
trict That the breach assigned ought to 
show the authority of the orphans' court to 
remove Beale from the guardianship, and to 
appoint Butler in his place. The only case in 
which the orphans' court can remove a 
guardian, is where he refuses to give new 
security when required by the court. Neither 
breach shows any such refusal, or any other 
ground for his removal. That court is of 
limited and special jurisdiction, and all the 
circumstances which will justify the removal 
ought to appear upon the face of the pro- 
ceedings. 

Mr. Hellen, in reply, was stopped by THE 
COURT, who said they would hear him if 
they should think it necessary. 

THE COURT (MORSELL, Circuit Judge, 
contra), overruled both motions. 

MORSELL, Circuit Judge, thought the 
breach bad in not averring that Beale had 
refused to give new security. 

[See Case No. 15,87(5.] 



Case No. 15,876. 

UNITED STATES v. NICHOLS. 

[4 Cranch, C. C. 290.] i 

Circuit Court, District of Columbia. March 
Term, 1833. 

Guardian — Action on Bond — Liability for 

Money Received in Another Jurisdiction 

— Revocation of Authority. 

1. A guardian appointed by the orphans' 
court for the county of Washington, D. C, is 
liable to account there for money received by 
him for his ward in Maryland. 

2. A guardian, whose authority is revoked, is 
bound by his bond to pay over the money in his 
hands to the person appointed by the orphans" 
court to receive it, although the person so ap- 
pointed had not given bond as guardian. 

Debt against a surety in a guardian's bond. 

The condition of the bond was that the 
guardian should faithfully account with the 
orphans' court as directed by law; and should 
'•also deliver up the said property to the or- 
der of the said court, or the directions of 
law," &e. The declaration averred two 
breaches of the condition of the bond: (1) 
By not paying a balance in his hands of 
$78.S7 to David Butler, according to the direc- 
tion of the orphans' court; the said David 
Butler "being" appointed guardian in the 
place of John H. Beall, whose letters of guard- 
ianship were revoked. (2) By not paying to 
the said David Butler, according to the direc- 
tions of the orphans' court, $150 which the 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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said John H. Beall had received for rents of 
the orphan's real estate in Maryland. The 
pleadings resulted in a demurrer, the princi- 
pal questions in -which were, whether the 
guardian was hound to account here, for 
money received in Maryland; and whether 
the orphans' court could lawfully order the 
money to he paid over to the new guardian 
before he had given bond for the faithful dis- 
charge of his duty. 

Key & Dunlop, for defendant, contended 
that the defendant, who is a surety, is only 
liable for such property as the guardian here 
had a right to collect; and that he had no 
right to collect the effects of the ward in 
Maryland; and that, although a guardian 
may be liable in an action for money had and 
received, yet it is only because he has receiv- 
ed it; and he Is only liable as any other per- 
son would be, who has received the money of 
the ward. That the person from whom Beall 
received the money in Maryland was not jus- 
tifiable in paying it to Beall, and is still liable 
for the same. That the surety who is about 
to sign the bond, considers the amount of 
property which the guardian would have a 
right to receive, and ought not to be made 
liable for more. They cited the act of Mary- 
land of 1798, c. 101; Id. c. 12, §§ 1, 4; Wil- 
liams v. Storrs, 6 Johns. Ch. 353; Morrell v. 
Dickey, 1 Johns. Oh. 153; and Genet v. Tall- 
madge, Id. 3. 

Mr. Hellen, contra, cited Raborg's Adm'x 
v. Hammond's Adm'r, 2 Har. & G. 49. 

THE COURT (THRUSTON, Circuit Judge, 
absent) was of opinion that the pleas were 
bad, and said (among other things): 

The first plea admits the receipt of the 
money, and the order to pay it over; but de- 
nies that it was money for which the said 
John H. Beall was liable to account as guard- 
ian. The court, however, is of opinion that, 
although the money came from the funds ex- 
isting out of the District of "Columbia, yet, 
as it was received by him under color of his 
authority as guardian, he is bound to account 
for it as guardian. For if a stranger receive 
the rents and profits of an infant's estate, he 
may charge him and call him to account as 
guardian. Bae. Abr. "Guardian," I; 1 Rolle, 
Abr. 061; Cro. Car. 221; Tallop v. Hol- 
worthy, 1 Eq. Cas. Abr. p. 7, pi. 10; New- 
burgh v. Bickerstaffe, 1 Vera. 295; Falkland 
v. Bertie, 2 Vera. 342. And his bond covers 
all that he is bound to account for as guard- 
ian. 

The second plea is, that at the time the or- 
der was made to pay the money over to 
Butler, he had not given bond as guardian, 
and, therefore, was not lawful guardian to 
receive the money. This plea assumes that 
the orphans' court had no authority to order 
the guardian to pay the money over to a 
stranger, and that such an order is absolute- 
ly void, and, therefore, it was no breach of 
the bond to disobey the order. But it does 
not appear that the orphans' court might not 
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lawfully order the money to be paid over to 
Butler, although he had not been appointed 
guardian; or had not given bond. He might 
have been appointed a receiver for safe keep- 
ing. The declaration does not aver that But- 
ler had been appointed guardian before the 
order was made, or before the money was to 
be paid; it merely describes Butler as "be- 
ing appointed guardian." But if it were nec- 
essary that Butler should give bond and se- 
curity before he could lawfully receive the 
money, the order to pay it over would not be 
illegal, as no time of payment was specified 
in the order stated in the declaration; and if 
previous security were necessary, the order 
would be considered as conditional, and to 
become absolute upon the security being giv- 
en. It does not, therefore, necessarily follow 
that the order was void because the security 
was not given until after the date of the 
order. 

The court is of opinion that all the pleas are 
insufficient. 

,[See Case No. 15,875.] 



Case No. 15,877. 

UNITED STATES v. NICHOLSON et al. 

[3 Woods, 215.] i 

Circuit Court, D. Louisiana. Nov. Term, 1878. 

Elections — Congressional Representatives — 
Ballot Boxes. 

1. The purpose of section 5515 of the Revised 
Statutes was only to punish a violation of the 
state laws regulating elections, when such vio- 
lation affected the election or the result of the 
election of a delegate or representative in con- 
gress. 

[Cited in Ex parte Perkins, 29 Fed. 906.] 

2. The election law of the state of Louisiana, 
approved April 11, 1877, does not authorize the 
use, by the commissioners of election, of two 
ballot boxes, one for the election of state and 
parish officers, and the other for the election of 
representatives in congress. 

This was an indictment [against Daniel 
Nicholson and others], under section 5515 
of the Revised Statutes of the United States, 
against three commissioners of election ap- 
pointed under the state law to conduct an 
election for member of congress, state, par- 
ish and ward officers, in one of the wards 
of Caddo parish, in the state of Louisiana. 
The charge of the court can be understood 
without any recital of the facts. 

A. H. Leonard, U. S. Atty. 
J. R. Beckwith, B. F. Jonas, C. H Luzen- 
berg, and J. C. Egan, for defense. 

WOODS, Circuit Judge (charging jury). 
The defendants in this case are charged in 
an indictment containing two counts. The 
first count alleges that at the general elec- 
tion for members of congress, held on the 
fifth of November, 1878, in the Fourth con- 
gressional district, in this state, two of the 

i [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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defendants, to wit, Daniel Nicholson and 
Samuel Fells, were the commissioners of 
said election, and the other defendant, 
Thomas B. Chase, was clerk thereof; and 
that they, the officers of such election, did 
unlawfully, feloniously and with intent to 
affect the result of such election, furnish for 
use at the said election two boxes for the 
reception of ballots, in addition to the one 
provided for by law, and required said boxes 
to be used as follows: One of the boxes as 
the exclusive receptaele for all ballots cast 
for representative in the congress of the 
United States, one box as a receptacle for 
all ballots cast for officers of the Fourth 
ward of the parish of Caddo, and the re- 
maining box as the receptacle for all ballots 
voted for officers of the parish and members 
of the state legislature. 

The first count further charges that the 
commissioners at the said election announ- 
ced and proclaimed that all ballots to be 
voted for representative in the congress of 
the United States were required to be de- 
posited in the box set apart by them for 
the reception of such ballots; and that all 
ballots voted for ward officers were required 
to be deposited in the box designated for the 
reception of such ballots; and that all bal- 
lots to be voted for the parish officers and 
members of -the state legislature were re- 
quired to be voted in the box designated 
for the reception of such ballots by the com- 
missioners. And that the commissioners 
of the election further proclaimed that any 
ballot deposited in a box other than the one 
designated by them for its reception would 
neither be listed nor counted. The first 
count of the indictment further alleges that 
the said officers of the election refused to 
count two hundred ballots cast at such elec- 
tion by duly qualified voters of the state 
and precinct for a representative in the 
congress of the United States. The second 
count charges that the defendants, being 
officers at said election, as mentioned in the 
first count, did refuse to perform their duty 
as such, and did neglect and refuse to count 
two hundred ballots east at said election by 
duly qualified voters of the parish and state, 
for J. Madison Wells for member of con- 
gress for the United States. 

As to this second count, I say to you, if 
there is any evidence at all in support of 
it, it is sufficient to prove the allegation, 
and it is your duty, therefore, to render a 
verdict of not guilty on that count. You 
will, therefore, address yourselves to the 
consideration of the question, whether or 
not the United States have succeeded in 
establishing the guilt of the accused upon 
the first count of the indictment. The pre- 
sumption of law is, and you will bear it in 
mind, that the defendants are innocent until 
it is satisfactorily established that they are 
guilty, and guilt cannot be satisfactorily 
shown unless it is proved beyond reasonable 
doubt 



What is the charge brought against these 
defendants by the first count? It is that 
they did an act unauthorized by law, with 
a view and purpose of affecting the result 
of the election for member in congress of 
the Fourth congressional district of Louis- 
iana. I instruct you that congress has no 
power to punish a state officer for a viola- 
tion of a state law, if it only affects the 
election of state, parish or ward officers, 
and that section 5515 of the Revised Statutes 
of the United States does not undertake to 
punish state officers for a violation of state 
law, so far as such violation only affects 
the election, or the result of the election, of 
state, municipal or parish officers. That 
section (5515) declares that "every officer of 
an election at which any delegate or repre- 
sentative in congress is voted for, whether 
such officer be appointed or created by or un- 
der any law or authority of the United States, 
territorial district or municipal law or author- 
ity, who neglects or refuses to perform any 
duly in regard to the said election required 
of him by any law of the United States or of 
any state or territory thereof, or who vio- 
lates any duty so imposed, or who knowing- 
ly does any act thereby unauthorized, with 
intent to affect any such election, or the re- 
sult thereof, or who fraudulently makes any 
false certificates of the result of such elec- 
tion in regard to such representative or del- 
egate, or who neglects, withholds, conceals 
or destroys any certificate of record so re- 
quired by law respecting the election of any 
such representative or delegate, or neglects 
or refuses to make and return such certif- 
icate as required by law; or who aids, coun- 
sels, procures or advises any voter, person 
or officer to do any act by this or any of 
the preceding sections of this act made 
criminal, or to omit to do any duty the omis- 
sion of which is by this or any preceding 
section of this act made criminal, shall be 
punished as prescribed by section 5511 of 
this act" It is clear that the purpose of 
this law was only to punish a violation of 
the state regulations, so far as such regula- 
tions affected the election, or result of the 
election, of a member of congress, and no 
further. 

Now, as to the charge against these de- 
fendants under the first count: The state 
law requires or authorizes the use of one, 
or at most of not more than two ballot 
boxes. It is charged that at the general 
election held on the fifth of November last, 
these defendants, "with the intent to affect 
the result of an election for representative in 
congress, held on that day, employed three 
ballot boxes, and required that all votes 
for members of congress should be deposited 
in one box, and that all votes for parish 
officers and members- of the state legislature 
should be deposited in another box, and 
that the votes for ward officers should be 
deposited in a third box." It is alleged, 
further, that defendants declared that any 
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votes for members of congress which might 
be deposited in a box designated for either 
the state or parish officex-s, or for ward offi- 
cers, would not be counted. And it is fur- 
ther alleged, under the first count, that the 
object of the defendants in this action was 
to affect the election, or the result of the 
election, for member of congress. 

The first question for your determination 
is this: were the acts which are charged 
against the defendants in this indictment 
committed by them. There is no dispute 
between the counsel for the prosecution and 
the counsel for the defense on this point 
It seems to be conceded that three boxes 
were used at the elections held in Caddo 
parish, at the precinct named, on the fifth 
of November last 

A question of law arises here, and it is 
whether or not three ballot-boxes were or 
were not authorized to be used by the law 
of this state. It seems that on the tenth day 
of April, 1877, an act was approved by the 
governor of this state, providing, among 
other things, for the election of justices of 
the peace and constables, and on the elev- 
enth of April, 1877— the next day— an act 
was approved which provided for the elec- 
tion of the various state officers, and also 
for the election of members of congress, and 
this act ended by repealing all laws on the 
subject of elections, excepting those relating 
to contested elections. 

Under the view I take of this ease, it is 
immaterial whether the act of the tenth of 
April, 1877, is in force or not Whether or 
not it was repealed by the act approved 
next day is not important My judgment is, 
that the state of Louisiana, by the act of 
April 11, 1877, did not authorize the em- 
ployment, by commissioners of election, of 
a separate ballot-box for state officers and 
parish officers, and another ballot-box for 
members of congress. Section 2 of the act 
of April 11, 1877, declares, "that the election 
of members of the general assembly shall 
be held on the first Tuesday after the first 
Monday in November." Section 3 provides 
that all other officers, the time and place 
of whose election is not otherwise provided 
for by law, shall be elected at the time and 
place provided for the election of senators 
and representatives. Section 7 declares 
that all general elections for representatives 
in congress shall be conducted in the same 
manner as elections for representatives to 
the general assembly. Now, this act, you 
will see, provides for the election, as I have 
already stated, of twenty-two members of 
the general assembly and other state offi- 
cers, and members of congress. Section, 
twenty-three of the same act declares, that 
all the names of persons voted for shall be 
written or printed on one ticket, and that 
the names of the persons and offices voted 
for shall be accurately printed or written 
on the tickets. If this law is followed, it is 
impracticable that there should be two bal- 
27FED.CAS. — 10 



lot-boxes, one for parish officers and mem- 
bers of the legislature, and the other for 
members of congress. In my judgment 
these commissioners were not in any event 
authorized, under the law of the state, to 
employ more than two ballot-boxes for ward, 
state and parish officers and members of 
congress. I think that a fair construction 
of Act No. 58 of 1877, shows that the use of 
one box for the reception of ballots for par- 
ish officers and members of the legislature, 
and another for ballots for members of 
congress, as it was conceded was done by 
the defendants, was authorized by law. 

The vital question in this case is, what 
was the intent of the commissioners in using 
the three ballot-boxes? The prosecution 
charges that it was done for the purpose of 
affecting the election of a member of con- 
gress, or the result thereof. No matter how 
much it affected the results of the election 
for ward officers, parish officers or members 
of the state legislature; we have nothing to 
do with that. And unless the purpose of 
the defendants was to affect the election of 
members in congress there can be no convic- 
tion in this case. The rule of law is that 
every man intends the natural result of his 
act Now, if the natural result of the act of 
these defendants was to affect the result of 
the election of a member of congress, you 
might infer that such was their purpose. 

A question for your consideration is, did 
the use of three ballot-boxes naturally af- 
fect the result of the election of a member 
of congress? If it did not affect it, that is 
the end of this case. If it did affect it, then 
you are to inquire further whether the pre- 
sumption arising from the nature of the act 
has been rebutted by the proof. The de- 
fense claims that no such implication would 
necessarily follow from such an act, and if 
it did, that they have succeeded in rebut- 
ting such implication. On this point the de- 
fense has introduced evidence tending to 
show that one of the defendants, or two of 
them, perhaps, took legal advice as to what 
their duties were under the Acts Nos. 57 
and 58 of 1877, of the legislature of the 
state of Louisiana, and that they were ad- 
vised that these laws did not prohibit the 
employment of two or even three ballot- 
boxes. I instruct you that if these defend- 
ants sought this advice in good faith, with 
the design and purpose of honestly arriving 
at what their duties were, and followed that 
advice in good faith, they cannot be convict- 
ed under this indictment If the evidence 
on the part of the prosecution does not satis- 
fy you that the employment of those three 
boxes, and the manner in which the defend- 
ants proclaimed that the different ballots 
should be deposited therein, were intended 
to affect the result of the election of a mem- 
ber in congress, you shall find the defend- 
ants not guilty. But if- you are satisfied, 
from the evidence, that they did these acts 
with a design and purpose to affect the 
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election of a member in congress, and not 
under an honest mistake as to their duty, if 
you are satisfied of this beyond a reasonable 
doubt, it is your duty to return a verdict 
of guilty as to those defendants who par- 
ticipated in the act, its design and purpose. 
Chase, one of the defendants, testified, as 
I recollect the evidence, that he had nothing 
to do with the procuring of the two addition- 
al boxes, and the defendant Fells testified 
that the three boxes were at the poll when 
he arrived there. If the boxes were there, 
whether they procured them or not, and if the 
defendants Chase and Fells concurred in the 
use to which they were put, it is immaterial 
who brought the boxes to the polls. 

You will take the case and determine wheth- 
er or not the guilt of the defendants has been 
made out, and if you are not satisfied beyond 
a reasonable doubt that every necessary in- 
gredient of the offense charged has been es- 
tablished, you will return a verdict of not 
guilty. But if you are convinced by the proof 
that the additional boxes were used by the 
defendants in the manner charged in the in- 
dictment, and for the purpose and with the 
intent charged, and not under an honest mis- 
take as to their duty, you will find them 
guilty. 



Case Wo. 15,878. 

UNITED STATES v. NICKERSON. 

SAME v. TAYLOR. 

[17 Law Rep. 266; 1 Spr. 232.] i 

District Court, D. Massachusetts. May, 1854. 

Pehjukt — Fishing Bounty. 

1. The seventh section of the act of congress 
of July 29. 1813. c. 35 [3 Stat. 52], the act pro- 
viding for the payment of the fishing bounty, 
does not require any oath to the agreement re- 
ferred to in that section. 

[Cited in U. S. v. Howard, 37 Fed. 667; U. S. 
v. Bedgood, 49 Fed. 56.] 

2. The act of July 29, 1813, c. 35 [3 Stat. 52], 
expressly prescribes the kind of proof of com- 
pliance with the requirements of that act, nec- 
essary to entitle the owner of a fishing vessel 
to claim the bounty, and it is not, therefore, 
competent for any officer of the United States 
to require new oaths, so as to make the false 
taking of them legally criminal. 

Indictments were found by the grand jury 
of the district court for the March term 
against Lindsey Nickerson, Jr., one of the 
owners, and Hezekiah Taylor, the late mas- 
ter, of the schooner Silver Spring, charging 
each of them with perjury in having sworn 
falsely in matters to which an oath was re- 
quired by the statute of July 29, 1813, in 
order to obtain the bounty or allowance on 
the said schooner Silver Spring, for the fish- 
ing season of 1853. 

The indictment against Nickerson, though 
it had but one count, charged him with swear- 
ing falsely in two particulars: First. As to 
the national character of the fishermen on 
board the Silver Spring. The certificate of 

i [1 Spr. 232. contains only a partial report.] 



the owner, signed and sworn to by Nicker- 
son, declared that three-fourths of the crew 
were "citizens of the United States, or per- 
sons not the subjects of any foreign prince 
or potentate." The indictment alleged them 
to be foreigners, subjects of Victoria, queen 
of Great Britain, etc. Second. With swearing 
falsely, that the paper (a common fisher- 
man's paper), produced to the collector atthe 
custom-house on claiming the bounty, was the 
original agreement between the owners, mas- 
ter and men on board the said schooner, dur- 
ing the season of 1853, when it was not so, 
and when in fact the men were shipped on 
wages and not on their lay. 

The indictment was brought under the 
seventh and ninth sections of the statute of 
July 29, 1813. The first of these provides, 
that "the owner or owners of every fishing 
vessel of twenty tons or upwards, his or 
their agent or lawful representative shall, 
previous to receiving the allowance made by 
this act, produce to the collector who is au- 
thorized to pay the same, the original agree- 
ment or agreements which may have been 
made with the fishermen employed on board 
such vessel as is herein before required, and 
also a certificate to be by him or them sub- 
scribed, therein mentioning the particular 
days on which she sailed and returned on the 
several voyages, or fares she may have made 
in the preceding season, to tbe truth of which 
he or they shall swear or affirm before the 
collector aforesaid." The ninth section pro- 
vides, that "any person who shall make any 
false declaration in any oath or affirmation 
required by this act, being duly convicted 
thereof, in any court of the United States, 
having jurisdiction of such offence, shall 
be deemed guilty of wilful and corrupt per- 
jury." 

THE COURT (SPRAGUE, District Judge), 
on the reading of the indictment expressed an 
opinion that the first charge, if sustained, 
could not authorize a conviction for perjury 
under the statute of July 29, 1813, because 
that statute contained no requirement that 
three-fourths of tie crew should be citizens 
of the United States. 

C. B. Goodrich, and T. K. Lothrop, for 
defendant, contended, that the seventh sec- 
tion did not require an oath as to the agree- 
ment; but merely an oath as to the truth of 
the certificate of the days of the vessel's 
sailing and returning. And, therefore, that 
the first charge in the indictment could not 
warrant a conviction for perjury, even sup- 
posing the defendant to have sworn falsely 
as to the agreement as alleged; the oath 
to the agreement being not required, and 
Idle. That the word "certificate" in the sev- 
enth section was the only required antecedent 
of the relative pronoun "which," and that 
the statute being penal must deceive a strict 
construction. 

Mr. Hallett, U. S. Dist Atty., argued, that 
the whole statute must be construed together, 
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and not a single section by itself; that the 
whole statute should receive that construction 
which would best support the intention of 
congress in its enactments; that the intention 
of congress to require an oath as to the 
agreement, as well as one to the certificate, 
was perfectly clear; and that the rules of 
grammar would be perfectly satisfied by re- 
ferring which to both the words "agreement" 
and "certificate." 

THE COURT (SPRAGUE, District Judge). 
The precise question, here, and it is a question 
of importance not only in this particular case, 
but as regulating the proceedings in future 
cases arising under this statute is, whether 
the seventh section of the statute requires 
the oath of the owner to the truth of the 
agreement and of the certificate described in 
that section, or to the truth of the cer- 
tificate alone. That section requires two 
things: First, that the owner should pro- 
duce the original agreement made with the 
fishermen; second, and also a certificate speci- 
fying certain particulars, to the truth of 
which he is required to make oath. The 
whole question thus turns on the force and 
■effect of the word "which." Does it refer to 
"certificate" alone, or does it embrace both 
"certificate" and "agreement"? 

The first observation which I have to make 
on this point is, that the force and effect of 
the word "which" is entirely satisfied gram- 
matically and philologically by the word 
"certificate." It may include the other; but 
the word certificate is a sufficient anteced- 
ent for it to answer all the rules of gram- 
matical construction. Is the meaning and 
intent of the section satisfied by this con- 
struction? It is suggested by the district at- 
torney, that if you strike out the words 
specifying the contents of the certifujate, 
which are, as it were, parenthetical, and 
may be omitted without injury to the sense, 
so that the clause will read, "shall produce 
the original agreement, and also a certificate 
to be subscribed by him to the truth of which 
he shall -swear," eta, the construction will 
then be clear, and the intention of the legis- 
lature to require an oath, as well to the truth 
of the agreement as to that of the certificate, 
certain and manifest. Is this so? Is the 
language of the section appropriate for this 
construction, if you strike out the intermedi- 
ate clause? I think not Persons do not 
swear to the truth of an agreement, but 
to its genuineness, or that it is the original 
agreement And here the printed oath to 
which the owner is required to swear is 
divided to suit this difference. And he 
swears that the certificate is true, and that 
the paper produced is the original agreement. 
Is this oath, that the paper produced is the 
original agreement made with the men, the 
same as an oath to the truth of the agree- 
ment? It may be so, but perhaps it is not 
For part of the case here may be that there 
was another verbal agreement originally, and 



that this written one was made subsequently. 
We all know the minute description of the 
oath required in an indictment for perjury. 
Can we say, therefore, that when the oath 
is that the agreement produced is the origi- 
nal one, that an indictment setting forth this 
oath, and charging the defendant with per- 
jury in having taken it falsely, will satisfy 
a statute requiring an oath as to the truth of 
the agreement, and providing that this oath, 
if taken falsely, shall subject the person so 
taking it to the pains and penalties of perjury. 
I only adduce this to show that in requiring 
an oath to the agreement it has been found 
necessary to alter the phiaseology of the 
statute. 

But, further, there is nothing in the sev- 
enth section of the statute of July 29, 1S13, 
which requires that the two acts therein 
made requisite for obtaining the fishing 
bounty should be done at the same instant 
They may be done at different times. The 
certificate may be made at one time and 
the agreement produced at another, a week, 
a month, or six weeks later, it is immaterial. 
The word "also" has besides to a legal ear 
a peculiar force and significance. It indi- 
cates that you are going to a distinct and 
independent matter, and if this statute was 
drawn by any one familiar with legal lan- 
guage, there was probably a purpose in its 
insertion. At all events the language is at 
least so doubtful that no court of justice 
would allow a person to be convicted of so 
grave an offence upon language so vague, 
ambiguous, and indeterminate. Congress 
may have intended to require an oath as to 
the agreement, or they may have not It is 
so uncertain that I cannot say. 

It is argued on the part of the government 
that two things are necessary to qualify a 
vessel to obtain the fishing allowance: First, 
that the vessel should have been four 
months at sea; second, that a certain speci- 
fied written agreement should have been 
made with the fishermen employed; that an 
oath of the owner is required to prove a 
compliance with the laws in the first par- 
ticular, and that there is equal reason for 
requiring it as to the agreement But the 
question is not what congress might have 
done, but what they have done. And I see 
a ground of distinction that may have in- 
duced congress to require an oath as to the 
certificate when they did not as to the 
agreement . It is provided by another sec- 
tion of the same statute that fraud in pro- 
ducing the agreement, or in any proceeding 
necessary to obtain the bounty, shall cause 
a forfeiture of the vessel. This is a heavy 
penalty, and congress may have been satis- 
fied that this was a sufficient punishment 
for fraud relating to the agreement The 
owner is to produce to the collector who is 
to pay the bounty a certificate of the days 
on which the vessel sailed and returned. 
This is the only "document required by the 
statute. The circular of the secretary of 
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the treasury obliges the owner of a vessel 
claiming the bounty, to produce the log book 
kept on board the vessel during her fishing 
voyage. But the only thing the statute re- 
quires is the certificate. The time the ves- 
sel has been in port during the season is 
necessarily excluded in the computation of 
the time she has been engaged in fishing, 
and in the absence of a log book— and the 
statute, as already stated, makes no provi- 
sion for the existence of such a book — there 
is great difficulty in proving this, and so the 
oath of the owner was required by the stat- 
ute to the certificate of the days of the ves- 
sel's sailing and returning, as proof that 
she was the proper time at sea. Courts of 
justices are not inclined to increase or ex- 
tend custom-house oaths. In the present 
case the legislature probably did not intend 
to require an oath as to the agreement. 

Upon learning this opinion of the court, 
the district attorney proposed to prove that 
the oath as to the agreement was taken in 
pursuance of instructions of the secretary 
of the treasury to the collectors, relative 
to the payment of the fishing bounty, and 
contended upon the third section of the 
statute of March 1, 1823, c. 37 [3 Stat 730], 
and the case of XL S. v. Bailey, 9 Pet [34 
U. S.] 238, that the secretary of the treas- 
ury had a right to require an oath as to 
the agreement, and that such an oath so re- 
quired would be a legal one, the false tak- 
ing of which would sustain an indictment 
for perjury. 

THE COURT (SPRAGUE, District Judge), 
without expressing an opinion on this point, 
held the evidence inadmissible, in support 
of the present indictment, which rested up- 
on different grounds, and charged the de- 
fendant with perjury, committed by falsely 
swearing in an oath required by the statute 
of July 29, 1813, and thereupon ordered the 
jury to return a verdict of not guilty. 

In the case of Taylor, the master of the 
vessel who was charged with a similar of- 
fence under the same statute, the jury, un- 
der the direction of the court, returned a 
verdict of not guilty. A motion was there- 
upon made for his discharge. 

Mr. Hallett, U. S. Dist Atty., objected on 
the ground that further proceedings would 
be instituted against him under the statute 
of March 1. 1823, c. 37, § 3 [3- Stat 770], 
which provides that "any person who shall 
swear falsely touching the expenditure of 
public money, or in support of any claims 
against the United States, shall, on convic- 
tion therefor, suffei as for wilful and cor- 
rupt perjury"; and he cited the case of U. 
S. v. Bailey [supra], to show that such an 
indictment might be maintained. 

THE COURT (SPRAGUE, District Judge). 
It is proper for the court on a motion for 
the discharge of a defendant to scs whether 



he may be liable on any new charge, and 
whether he should therefor be detained in 
custody to answer further proceedings. 
The defendant in this case is charged with 
swearing falsely that the agreement pro- 
duced by him to the collector is the original 
agreement made with the fishermen on board 
the schooner Silver Spring, during the last 
season. The indictment was brought under 
the statute of July 29, 1813, and the court 
have. already decided that no oath to the 
agreement is required by that act, and the 
jury under the direction of the court have 
returned a verdict of not guilty. A motion 
has been made for the discharge of the de- 
fendant, to which the district attorney ob- 
jects on the ground that he wishes to retain 
him in custody, that he may institute new 
proceedings against him for the same of- 
fence. He states that the oath as to the 
agreement was taken in compliance with 
the instructions of the secretary of the 
treasury, and in conformity with the usage 
for the last forty years in all cases where 
claims have been made for the fishing boun- 
ty, and he cites the decision of the su- 
preme court of the United States in U. S. v. 
Bailey, 9 Pet. [34 U. S.] 236, to show that the 
secretary of the treasury has power to re- 
quire oaths to be taken in support of claims, 
and that they are legal oaths. 

The case in 9 Pet [34 U. S., supra], though 
the decision of the supreme court, and 
therefore binding on this court, is undoubt- 
edly the very extreme of the law, and is 
not to be extended. Let us compare it with 
the present case, and see if there is any 
distinction between them. In that case an 
act of congress authorized the treasury de- 
partment to adjudicate upon and settle cer- 
tain claims on the state of Virginia, for pay 
for military service, which had been assum- 
ed by the United States. There was no pro- 
vision as to the kind of proof the secretary 
might require, and the adjudication of the 
department was, I think, final. The su- 
preme court say that congress must be sup- 
posed to have acted with reference to the 
well-known usage of the department to re- 
quire the oath of the claimant in support of 
claims payable there. And therefore that 
the secretary had authority to insist upon 
the oath in that case, and that the oath so 
taken was a legal one. But by the statute 
of July 29, 1813, congress has seen fit to 
prescribe expressly the kind of proof of com- 
pliance with the requirements of that act, 
for obtaining the fishing bounty, which shall 
be necessary to entitle the owner of a fish- 
ing vessel to claim the bounty. It has di- 
rected that the owners of vessels of more 
than twenty tons, shall produce the agree- 
ments made with their fishermen, and also 
a certificate of the days of the vessel's sail- 
ing and returning, and of the time that she 
was at sea. And it has further required 
the oath of the owner to the truth of the 
certificate. There are other requisitions for 



[27 Fed. Cas. page 149] 



(Case No. 15,879) U. S. v. NICOLL 



boats and vessels between five and twenty 
tons, and when these proofs have been 
made, the collector is to pay the bounty. 
Now when congress, the supreme legislative 
authority, has thus directed precisely what 
shall be done to entitle a party to receive 
the bounty— what papers shall be produced, 
and to which of them an oath shall be re- 
quired, it is not competent for any officer 
to require new oaths, so as to make the 
false taking of such oaths legally criminal. 
The difference between this case and that 
in 9 Pet. [34 TJ. S.] is that in that case no 
mode of proof was provided by law; in 
this, congress has seen fit to prescribe the- 
amount and manner of proof. 

I might further say that in this case the 
secretary of the treasury has no authority 
by the statute. And that the power of de- 
ciding on the claims is left entirely to the 
collector. As to the power of the secretary 
or of the collector to regulate the proof nec- 
essary in relation to matters required by 
other statutes, in which no mode of proof 
is provided, I have no occasion to express 
any opinion. The only oath which it is 
alleged that the defendant Taylor took false- 
ly is the oath as to the agreement. And as 
the production of the agreement is one of 
the requirements of the statute of July 29, 
1813, while no oath regarding it is required 
by that act, the oath alleged to have been 
taken could not have been a legal one, and 
could not therefore be the ground of an in- 
dictment for perjury. For these reasons 
the defendant must be discharged. 

[NOTE. In the circuit court the defendant 
Nickerson joined in the demurrer to his former 
acquittal, and the judges were divided in the 
opinion as to whether or not that, plea was good 
in bar to the indictment. The question was cer- 
tified to the supreme court, where it was held 
that the special plea pleaded by defendant was 
a Kood plea in bar to the indictment. 17 How. 
<58 U. S.) 204.] 



Case No. 15,879. 

UNITED STATES v. NICOLL et al. 

[1 Paine, 646.] i 

Circuit Court, D, New York. Oct Term, 1826. 

Government Property — Power to Sell — Af- 
firmance of Tortious Sale. 

1. Under the 3d section of the 4th article of 
the constitution- of the United States, no prop- 
erty belonging to the United States can be dis- 
posed of except by the authority of an act of 
congress. 

2. The war department has no authority, ex- 
press or implied, to sell the public property put 
under its management and superintendence; 
nor is any such power vested in the treasury 
department, 

[Cited in U. S. v. Ames, Case No. 14,441.] 

3. A commandant of an arsenal of the United 
States sold a quantity of lead, belonging to the 
United States and placed in the arsenal, to the 
defendants, but afterwards, by a fraudulent 
collusion with the defendants, converted the 

i [Reported by Elijah Paine, Jr., Esq.] 



sale into a loan of the lead to a third person, 
who was in a few months to return it to the ar- 
senal, the defendants guaranteeing its return. 
On a suit by the United States for the price 
of the lead, lield,— that the commandant was 
a mere agent for safe keeping, and that the 
sale by him was a tortious act, and the subse- 
quent loan void; but that as no agent or 
department of the United States had power to 
sell originally, they could have no power to 
waive the tort and affirm the sale for the Unit- 
ed States, as in cases of individuals; and that 
as the treasury department had no such au- 
thority to sell, their directing the suit to be com- 
menced wps not an affirmance of the sale. 

R. Tillotson, for plaintiffs. 
T. A. Emmet and C. Graham, for defend- 
ants. 

THOMPSON, Circuit Justice. This is an 
action of assumpsit [against Francis H. Nicoll 
and others] for goods sold and delivered. 
Upon the trial of the cause several exceptions 
were taken, on the part of the defendants, to 
the charge of the court to the jury, and a 
bill of exceptions was duly sealed. A verdict 
was found for the plaintiffs. No judgment, 
however, has been entered upon the verdict, 
and a motion is now made for a new trial, 
considering the bill of exceptions in the nature 
of a case made for that purpose. In the view 
which I have taken of the present motion, it 
will be unnecessary for me to notice very par- 
ticularly the facts which appeared upon the 
trial. It is sufficient to state, generally, that 
the property in question consisted of a quan- 
tity of lead, belonging to the United States, 
and placed in the arsenal in this city, then 
being under the command of Captain Edward 
Tyler. In August, 1815, Captain Tyler sold 
the lead to the defendants for six thousand 
two hundred and twelve dollars sixty-four 
cents, for which they gave their note payable 
sixty days after date. In October, of the 
same year, by the procurement of the defend- 
ants, this sale was converted into a loan of 
the lead, by Captain Tyler to George W. 
Murray, to be returned by the 1st of March 
then next; and which return was guaranteed 
by the defendants. For which change of the 
transaction Captaiu Tyler, by arrangement 
between him, George W. Murray, and the de- 
fendants, received for his own benefit one dol- 
lar on each hundred weight of the lead; 
amounting to about five hundred .and sixty 
dollars. 

The jury were instructed by the court, that 
as no evidence had been offered touching the 
authority of Captain Tyler to sell the lead, 
his powers in this respect must be governed 
by his legal authority, growing out of the sit- 
uation in which he was placed. That, as com- 
mander of the arsenal, he had no right to sell 
the public property. That he was a mere 
agent for safe keeping; and that in selling 
the lead, he violated his duty and transcended 
the authority with which the law had clothed 
him. But admitting him to have been an 
agent to sell, this would not imply a right to 
loan; and if the sale was valid, Captain Tyler 
could not rescind it and convert it into a loan. 
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The sale having been made, his powers "were 
at an end, and his subsequent conduct in con- 
verting it into a loan to George W. Murray- 
was without authority and void. So that nei- 
ther the defendants by the sale, nor Murray 
by the loan, acquired any legal right in the 
property, and the title still remained in the 
United States. But that the plaintiffs had a 
right to waive these tortious acts, and con- 
firm the sale, and bring an action for goods 
sold and delivered. That they were not 
bound to bring the action upon the note: It 
was not a sale for the note of a third person. 
And where goods are sold, and a note given 
by the purchaser for the consideration, the 
seller may bring his action upon the original 
sale, when the rights of third persons are not 
involved, and the note is brought into court 
and cancelled upon the trial. And the note in 
this case having been delivered up to the de- 
fendants, no objection lay to the present ac- 
tion on that ground. It was submitted to the 
jury to decide from the evidence, whether the 
defendants were chargeable with a fraudu- 
lent collusion with Captain Tyler; with in- 
structions, that if they should be of opinion 
that they were not, then the defendants were 
entitled to a verdict; but if they were, a ver- 
dict ought to be found against them; that the 
bringing of this suit for goods sold and de- 
livered, was a ratification of the sale made by 
Captain Tyler to the defendants; and that in 
cases of this kind there was no distinction be- 
tween the United States and individuals. 

These are briefly the points upon which ex- 
ceptions were taken, and which have been ar- 
gued upon the present motion for a new trial. 
But the conclusion to which I have arrived, 
renders it unnecessary for me to notice any 
of them, except the last branch of the in- 
structions to the jury. It may not, however, 
be improper for me to observe, that I have 
examined all the other points presented, and 
am confirmed in the view taken of them upon 
the trial; and which, under the finding of the 
jury, would establish the plaintiff's right of 
recovery, if there was no impediment grow- 
ing out of the form of the action. The merits 
of the case being clearly with the verdict, I 
have examined this question with a strong 
desire to surmount the difliculty, but have not 
beei able to sanction the doctrine laid down 
at the trial, without violating what I deem 
to be an important principle in the adminis- 
tration of the government, with respect to the 
disposition of public property. That Captain 
Tyler was a mere agent for safe keeping, and 
without authority to sell the lead in question, 
cannot be doubted. As between individuals, 
where an agent wrongfully, and in violation 
of his authority, sells the goods of his princi- 
pal, the principal may affirm the act of his 
agent, waive the tort, and maintain an action 
of assumpsit for goods sold and delivered. 
But the affirmance of the act, in such ease, is 
by the party who is owner of the property, 
and has the absolute right to sell; and his 
subsequent ratification of the act of his agent 



is equivalent to an original authority to sell. 
But that principle cannot be brought to bear 
on the present case. The lead being the prop- 
erty of the United States, nothing short of the 
authority of an act of congress would justify 
its sale originally. And it would require the 
like authority to ratify the unauthorized con- 
duct of the agent, and eonvert his tortious 
acts into a sale of the lead. This grows out 
of our constitution, and the organization of 
the different departments of the government. 

The constitution declares (article 4, § 3) 
"that congress shall have power to dispose of, 
and make all needful rules and regulations 
respecting the territory, and other property 
belonging to the United States." No public 
property can therefore be disposed of without 
the authority of law, either by an express act 
of congress for that purpose, or by giving the 
authority to some department of the govern- 
ment, or subordinate agent. No law has been 
shown authorizing the sale of this lead. Nor 
is any such authority to be inferred from the 
general powers vested in any of the depart- 
ments of the government This power, if 
lodged any where, would seem most appro- 
priately to belong to the war department. 
But there is no such express or implied power 
in that department, to sell the public property 
put under its management and superintend- 
ence; and there is nothing contained in any 
of the laws regulating the ordnance depart- 
ment, which in the least countenances the 
right of selling or loaning the public property. 
See Acts 14th May, 1812, and Sth Feb., 1S15 (4 
Laws U. S. 430, 792 [2 Stat. 732; 3 Stat. 203]). 
But the case furnishes no evidence whatever 
that this sale has been ratified or approved by 
the war department, or any other branch of 
the government, except what is to be inferred 
from the mere act of bringing the present suit 
for goods sold and delivered. If the principle 
I have laid down be correct (and I think it 
cannot be denied), that no one can ratify the 
act of the agent in such case, and convert his 
tortious disposition of the property into a 
legal sale, except he who had the right to sell, 
it will necessarily follow, that the simple act 
of bringing an action for goods sold and de- 
livered, will not amount to such ratification. 
Such suits are brought under the direction of 
the treasury department; but that department 
has no right to sell public property without 
the authority of an act of congress for that 
purpose 

By the act of the 3d March, 1817 (section 
10, 6 Laws U. S. 201 [3 Stat. 366]), it is made 
the duty of the first comptroller to superin- 
tend the recovery of all debts due to the Unit- 
ed States, and to direct suits, and legal pro- 
ceedings, and to take all such measures as 
may be authorized by the laws, to enforce 
prompt payment of all debts to the United 
States. By the act of 15th May, 1820 (6 Laws 
U. S. 520 [3 Stat 592]), this duty is trans- 
ferred to another officer. The president is 
authoi-ized to designate some officer of the 
treasury department, as agent of the ireas- 
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ury, whose duty it shall be to direct and su- 
perintend all orders, suits, or proceedings in 
law or equity, for the recovery of money, 
chattels, lands, tenements, or hereditaments, 
in the name, and for the use of the United 
States. By no possible construction, however, 
can this authority be converted into a power 
to sell and transfer public property. It is the 
mere right of superintending suits, and en- 
forcing the claims and demands of the United 
States, as he shall find them. Nor is it to be 
inferred, that the United States have ratified 
this sale, from the circumstance that the suit 
is brought by the district attorney, who is a 
public officer of the United States. By the 
last mentioned act (section 7), he is required 
in the prosecution of all suits, to conform to 
the directions and instructions of the agent 
of the treasury. Our government being a 
government of laws, it speaks to its agents 
through its laws; and it is to them only that 
we are to look for the authority of such 
agents. And no law having been shown au- 
thorizing the sale of the lead in question, or 
vesting in any department of the government 
any general authority to sell public property, 
no such sale can be inferred from any of the 
circumstances appearing in this ease. And 
an action of assumpsit for goods sold and de- 
livered cannot be maintained. The verdict 
must therefore be set aside. 



Case No. 15,880. 

UNITED STATES v. NIHOLS. 

[4 McLean, 23.] i 

Circuit Court, D. Michigan. June Term, 1845. 

Perjury — False Bankrupt Schedule — Oath — 
Power to Administer. 

1. An intentional omission to place a part of 
his property on a schedule, in an application 
under the bankrupt act, which he swears to, as 
containing a true account of all his effects, is 
perjury, under the act of congress. 

2. A deputy clerk, being authorized to act, 
the same as the principal, has a right to admin- 
ister oaths in bankruptcy. 

[Cited in U. S. v. Evans, 2 Fed. 152.] 

3. Such oaths are presumed to he administer- 
ed in the presence of the court, and by virtue of 
its authority. 

[Cited in U..S. v. Evans, 2 Fed. 152.] 

4. The act of 1825 [4 Stat. 115], in relation 
to perjury, being a general law, applies to all 
subsequent cases which come within it. 

Mr. Bates, U. S. Dist Arty. 
Mr. Vandyke, for defendant. 

OPINION OF THE COURT. This is an 
indictment for perjury, under the 1st and 7th 
sections of the bankrupt law [of 1841 (5 Stat. 
440, 446)]. The act of congress (Gordon's 
Dig. 737) makes false swearing perjury. The 
indictment charges that the defendant, in ap- 

i [Reported by Hon. John McLean, Circuit 
Justice.] 
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plying for the benefit of the bankrupt law, in 
the schedule attached to his petition, did not 
state all his property, as the law requires. 
That he had a right, or credit, against one 
King, of one hundred dollars, which was not 
returned. That a debt due from Benjamin 
King of two hundred dollars, was not includ- 
ed. That he had other rights and credits 
against King, which were not placed upon 
the schedule. 

The defendant's counsel filed a demurrer to 
the indictment, for "the reason that the act 
of 1S25 does not govern cases of false swear- 
ing under acts passed subsequent to that act; 
and that the petition was sworn to before a 
deputy clerk, George G. Bull, who was not 
authorized to administer the oath. The act 
of 1825 is an act defining the crime of per- 
jury generally; and it is not confined in its 
operations to acts passed anterior to that 
time, but is applicable to false swearing un- 
der the bankrupt law, as well as in other 
eases. The bankrupt law must be construed 
with the act of 1S25, as in pari materia. Un- 
der the proceedings in bankruptcy, the false 
swearing charged must be considered as hav- 
ing been done in court. The bankrupt court 
was always open. Swearing to the petition 
was a proceeding in court, within the law, 
and if false, subjects the petitioner to punish- 
ment as for perjury. An affidavit to hold to 
bail, is a proceeding in court, if the oath be 
administered in the presence of the court, or 
under its requirements. 7 Term R. 315; 2 
Chit. Or. Law, 312; Rose. Cr. Ev. 758. 

But it is contended that the deputy clerk 
had no authority to administer the oath. This 
position is laid down too broadly. Admit 
that Bull, as deputy clerk, had no authority 
to swear the defendant to the truth of his 
petition; yet it will scarcely be contended 
that he had not the power to do so in the 
presence of the court, and by its express or- 
der. 

■ There is another view of this case which is' 
equally conclusive. The bankrupt court or- 
dered on the llith of January, 1843, that "dur- 
ing the absence of the clerk, his deputy may 
receive and file petitions, administer the oath 
to petitioners, and perform all the duties re- 
quired of the clerk of this court" The word 
"deputy," here, is used as descriptive. The 
power to act is derived from the court We 
think that the power to administer the oath 
to the petitioner was undoubted; and also 
that the perjury is well assigned, if proved 
by the evidence. 

The demurrer is overruled. 

At the same term, on the traverse of the in- 
dictment, the defendant was acquitted by the 
jury. 

Case Uo. 15,880a. 

UNITED STATES v. NINE CASES. 

[Nowhere reported; opinion not now accessi- 
ble.] 
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Case Wo. 15,881. 

UNITED STATES ex rel. AMES v. NINE 

HUNDRED AND FIVE PACKAGES 

OF TOBACCO et al. 

[10 Int. Rev. Rec. 124.] 

District Court, E. D. Missouri. June 10, 1869. 

Fradds against Internal Revenue Laws — False 
Returns — Tobacco Tax. 

The 905 packages are claimed by D. M. B. 
Brown, who also claims 172 of the 272 cad- 
dies. The remaining 100 caddies are claimed 
by Gen. E. B. Brown. The value of the to- 
bacco and machinery involved in the case is 
estimated at about $15,000. W. H. Powell, 
the inspector whose name has been frequent- 
ly mentioned in the progress of the case as 
having attempted to defraud the government, 
is in Canada, where, it is stated, he fled from 
justice. The factory of M. B. Brown was 
burned after its. seizure by the United States 
marshal, but the origin of the fire has re- 
mained unknown. 

Gen. Noble and Gen. Chester, for the Unit- 
ed States. 

Mr. Harding and H. B. Lightheuser, for 
claimants. 

The evidence in the case having been all 
adduced, Mr. Lightheuser addressed the jury 
for the claimants, and argued that they had 
no connection with Powell. Mr. Dietrich had 
come upon the stand and showed that there 
was a nice little arrangement between him- 
self and Powell by which he (Dietrich) was 
to make a clear profit of one half the taxes 
on the tobacco he manufactured. Mr. Diet- 
rich was afraid he would be discovered, and 
he states he was sent by Powell to Mr. 
Brown to get some instructions as to keep- 
ing his books; but Mr. Brown told him that 
he kept no sales book and that he entered his 
sales in a day book. Dietrich's testimony 
did not establish anything against Mr. Brown. 
The latter did not tell him that he was keep- 
ing his books with a fraudulent intent. The 
evidence of this witness only went to show 
that Mr. Dietrich went to Brown and dis- 
closed to him his fraudulent intent, and Mr. 
Brown said nothing. Dietrich had testified 
that Brown's instructions were to show to 
the inspector heads of caddies which had 
been inspected, for reinspeetion. "Where the 
tobacco which had been in caddies was dam- 
aged tobacco, and was being remanufactured, 
it was very proper that the old inspection 
should be presented to the inspector that they 
might not be charged twice for one inspec- 
tion. But what was their conduct with re- 
spect to these caddy heads thus taken from 
this damaged tobacco? As had been shown 
by the head pressman, it was their universal 
habit to burn them up. He referred to the 
demeanor of Dietrich while on the stand, and 
argued from it that his testimony was not 
to be believed; for while he pretended to re- 
member conversations had over a year ago, 
he could not say a word of a conversation 



had not three weeks since. Everything 
showed that his story was a fabrication, 
plainly and palpably false on the face of it. 
That part between the witness himself and 
Powell was, he thought, true. He thought 
his anxiety about bis own suits has made him 
over-zealous in his efforts for the government 
in this ease. He contended that no jury 
should disbelieve the evidence of Dietrich so 
far as it relates to Mr. Brown. Powell and 
Brown undoubtedly had a conspiracy; if they 
had not, the latter would not have turned 
state's evidence. He hoped the government 
would let Mr. Dietrich off, as the servant was 
worthy of his hire, and he had come up 
nobly for them. It seemed to him it would 
take an immense sight of money to make a 
man come up in a court of justice, and ac- 
knowledge his guilt, as Dietrich had done; 
no man would do it voluntarily; it must be 
involuntarily. He did not know whether the 
district attorney intended to accuse them of 
having committed murder, or of having 
burned the factory. What motives could 
they possibly have for doing so? They had 
no interest in the destruction of the factory, 
but every interest in its preservation; and 
now that it has been destroyed, the govern- 
ment and its officials are anxious to bring 
about a conviction or a, forfeiture, as they 
know the claimants will have to have resti- 
tution of this property, if a verdict is ren- 
dered in their favor. He asked the jury to 
give such a verdict. 

Gen. Harding followed with an address in 
behalf of the claimants. In the course of 
his remarks he said it would have been the 
height of folly for a merchant of Mr. B. 
Brown's standing to have done what he was 
charged with, in any effort to defraud the 
government of its taxes. He would have 
been the veriest fool in St. Louis. The dis- 
trict attorney had said that two serious 
blows had been struck at the government: 
one was the burning of the factory and the 
other the murder of a man by the name of 
Christian. He (Gen. Noble) had taken pains 
enough to say that he did not charge this 
claimant, not even by insinuation, with hav- 
ing anything to do with these matters, and 
he, the speaker, conceived all through the 
case why it was that he was eternally bring- 
ing them up, and making it necessary for 
them to show that Mr. Brown was absent in 
New York, and had been in Washington city 
before, when the factory was burned; mak- 
ing it necessary to show that with all that 
property there, he had but one policy of in- 
surance upon it, and that but for $3,000, 
while there were 905 caddies of tobacco, 
worth nearly $10,000, besides the machinery 
in it. The attempt to connect Mr. B. Brown 
with Powell had utterly failed. Mr. M. Mat- 
teson, formerly governor of Illinois, went on 
Mr. Brown's bond, and it was signed at 
Gen. Brown's office as the most convenient 
for him, he having then been but a short 
time in the eity. 



£27 Fed. Cas. page 153] 



(Case No. 15,881) U. S. v. NINE 



Gen. Noble put an interrogatory— Did he 
■wish to know what "Governor" Matteson is 
now doing? Dealing in whisky in New Or- 
leans. 

Gen. Harding continued. It had been stat- 
ed that Powell had pursued an extraordi- 
nary course— inspecting tobacco and return- 
ing only i/ 5 as inspected, then dividing Vn 
with his accomplices. But there was no evi- 
dence to this effect upon which he would 
hang a dog. Supposing there were, the at- 
tempt to connect the claimant with it had 
signally failed. Mr. Harding then compared 
the returns and accounts, and stated there 
was a considerable discrepancy in the ex- 
hibit of Mr. Ames. If their books had not 
l>een destroyed their accounts would have 
"been seen to have been all correct. 

Gen. Noble addressed the jury for the gov- 
ernment. He commenced by adverting to 
the necessity which exists of the law being 
stringently enforced, to prevent fraud and 
jprotect the .honest manufacturer and dealer. 
Who is the man entitled to the protection of 
law, he asked? Is it the thief, who is evad- 
ing by every means in his power the pay- 
ment, not only of the tax on the tobacco 
which he reports, but on that which he does 
not report? Or is it the man who pays the 
tax into the treasury from the money he re- 
-ceives from the consumer, and, if necessary, 
goes and puts his paper, with his friend's 
name to it, in the bank and pays whatever 
is required by law? The internal revenue 
law is just one of those laws that if a man 
is a friend of his country he will endeavor 
to see enforced strictly, constantly, unremit- 
tingly, and bring to justice those who do not 
observe it. He will endeavor to bring such 
-a case as this before the bar, and have it 
investigated by the people, instead of it be- 
ing compromised and so have no investiga- 
tion at all. Let the law, the guardian law 
•of our country, have its due operation, and 
•every man will bear an equal burden. "We 
ought all to rejoice that a case like this has 
not been compromised, and that it has been 
brought to a trial. There are some ideas, 
rsome principles connected with this case, 
that involve not only the relationship of the 
mercantile classes, but enter our homes, say 
who shall prosper, whose family shall be pro- 
vided for, whose bills of credit shall be met, 
who shall be protected by the virtue and the 
bright confidences of justice, and who shall 
suffer. If suffering there be, it is far better 
that the man who cheats, who attempts to 
-defraud, should be deprived of his property 
by the justice which we all admire, while 
honest men who attempt to compete with him 
in the market, like Mr. Rueker, who testified 
that he has had to abandon his business after 
4± years of labor, are compelled to close their 
factories. He did not know how tobacco 
was manufactured so cheap then; because 
there was an ingredient in it; he did not 
-choose to deal in fraud. He would not make 
-a false oath; he said he was an old man, 



and had lived too long in this country to 
cheat the government. So honest manufac- 
turers have fallen off by the hundred, like the 
leaves of a tree whose roots have been poi- 
soned. While there is a resemblance of hon- 
esty in this fraud there is death to the reve- 
nue in it and any one who comes in contact 
with it. The law is that the tax on tobacco 
shall be paid before it is removed. Were it 
otherwise he might postpone it for years and 
never pay the tax at all. This is the point 
in this ease. This man was removing and 
absolutely selling far more than he ever re,- 
ported to the government. M. B. Brown had 
been a manufacturer in Cairo, 111., and, 
though it did not appear distinctly, it seems 
there had been some difficulty, and a change 
of base became necessary. You do not find 
him here any more (referring to Mr. Brown 
not being present in court). He has re- 
tired early from this contest, and left Mr. 
Lightheuser to bear the brunt of the battle. 
(Subdued laughter). The gentlemen smiled, 
and could hardly restrain their laughter as 
the government opened, but as it has pro- 
ceeded, a deep shade of melancholy has taken 
possession of their souls. Dr. Brown came 
from Cairo in September, and Powell com- 
menced to operate in October. Where was 
Dr. Brown to be found? In W. H. Palmer's, 
on Olive street, which Mr. Lightheuser had 
defined the "common loafing place for the 
most respectable citizens in St. Louis." 
(More subdued laughter.) He was to be 
found more frequently there than at his 
office. He (Gen. Noble) had expected that 
M. B. Brown or E. B. Brown would have 
come upon the stand and testified. They 
could have been witnesses and testified in 
their own case. Why did they not do it? 
Why did they not come to strengthen their 
own case? Why did not M. B. Brown take 
the stand? He was afraid to do it. Why 
did not E. B. Brown come and prove where 
he bought Reid's tobacco. He knew that he 
could not do it, and that as big a lie has been 
told as was ever perpetrated in a court of 
justice. Why did he not come forward and 
tell you when he bought it; he was in this 
court while this trial was progressing. I 
subpenaed him so that they could not say 
he was away. Matteson, who was stated to 
have been governor of Illinois, had no right 
to go on Dr. Brown's bond. If he was a 
governor, what kind of a governor was he? 
It is well known in this Western country who 
"Governor" Matteson was. He took advan- 
tage of his official position to deprive that 
state of its revenue. He was not a resident 
in this district, and had no right to have 
his name on the bond. Have we no men in 
the state of Missouri who can go on a to- 
bacco bond? 

Gen. Noble continued his remarks, and ar- 
gued that steps were taken to secure the ap- 
pointment of Powell as inspector, and a con- 
spiracy between him and Dr. Brown. He 
then gave a lengthy resume of the accounts 
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to demonstrate that Brown had manufac- 
tured a great deal more tobacco than he had 
reported. He commented on the ever en- 
larging proportion of fraud, and the interest 
the community had in the case being tried. 
Dr. Brown did not keep the books required by 
law. Mr. Harding had said that Mr. E. B. 
Brown could not afford to have mercantile 
transactions in his own name; he was pen- 
sion agent, and perhaps did not know that 
the bribe offered to an officer of the govern- 
ment would not be received; he expected 
the trial to be compromised; he was pension 
agent, and had influence. The speaker drew 
a picture of how the government can be 
cheated— a plan which, if carried out, would 
be successful; he said the plan would be to 
get a bar-keeper appointed an inspector, drink 
with him early and often, have him keep the 
records, get your friends to swear to your 
returns, have your bank in your pocket; if 
the factory is seized, let it be burned down, 
destroy the records, and collect the insurance 
money, if there is any; to have some one 
destroy the chief witness in the case, bribe 
the prosecuting witness and have your law- 
yer to betray the confidence of any witness 
that tried to come in. Well may the wit- 
nesses for the United States, like Mr. Die- 
trich, stand in awe and fear in the presence 
of the fate of Henry Christian. I do not 
say these men, this man, or either of these 
men, did it. But I say there was a happy 
collusion of circumstances in their favor 
throughout this cause. It was proved to you 
that the government had no interest in the 
destruction of the factory. He (Christian) 
may have been intemperate in his habits, and 
received a blow from some one with whom 
he may have quarreled. This case, he said, 
will purify the atmosphere; it is worth thou- 
sands of dollars to the United States, wheth- 
er you give a verdict for the United States 
or not. It lets them understand there is 
some place where men are called to justice, 
and there is a community looking on hear- 
ing the words of the witnesses, and the re- 
sult in the community is the same; those 
men are marked. He believed, he recognized 
in the jury a purity of soul, an experience in 
life, that would enable them to give a just 
verdict, and he concluded with an earnest ap- 
peal to their sense of right and justice. 

THE COURT instructed the jury, and re- 
viewed the several counts in the informations. 
The first information, against the 905, nar- 
rows itself down to the investigation wheth- 
er M. B. Brown made a true or a false return 
for the month of April. If it is true, that 
ends the matter so far as he is concerned. 
But if it is not true,— if he manufactured 
more than he reported in that return, or sold 
more than he reported,— they would find a 
verdict for the plaintiff. The second infor- 
mation referred to 272 caddies found in vari- 
ous mercantile houses about the eity.^ It is 
charged with reference to this, that all of 
that tobacco was removed from M. B. 
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Brown's factory, with intent to defraud the 
,United States of its tax. Of this, E. B. 
Brown claimed 100 caddies, on the ground 
that he is the owner of them, and had bought 
them in good faith. The enquiry divided it- 
self. First, were the 172 caddies, M. B. 
Brown's, in his possession or under his con- 
trol in the hands of these commission mer- 
chants, and if so were they there for the pur- 
pose of being sold with a view to defraud the 
government of its tax? And, so far as these 
100 caddies, claimed by E. B. Brown, were 
they his or M. B. Brown's? 

The jury retired, and came into court in 
about four hours. The foreman stated that 
one of them disagreed. A juryman said they 
wanted to know if they had to take into con- 
sideration criminal intent. Some thought 
that if a false return was made that was suf- 
ficient without reference to any criminal in- 
tent. 

Gen. Noble beseeched the court to keep the 
jury until a verdict had been given. The ver- 
dict should be given. If they passed over 
Sunday, he was confident they would never 
get a verdict in the case. Now or never is 
the decision to be made, one side or the other, 
he did not care which. 

THE COURT decided to allow the jury to 
separate, and said it would give fuller in- 
structions on Monday. THE COURT trusted 
to their personal integrity not to converse 
with any one on the matter. THE COURT 
adjourned, and the jury scattered. 

On Monday, a verdict for the United States, 
on all the articles of information, was ren- 
dered. 



Case Wo. 15,883. 

UNITED STATES v. NINE HUNDRED 
AND TEN BALES OF COTTON. 

[Nowhere reported; opinion not now accessi- 
ble.] 
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UNITED STATES v. NINE HUNDRED 
BASKETS OF CHAMPAGNE. 

[Nowhere reported; opinion not now accessi- 
ble.] 



Case Wo. 15,884. 

UNITED STATES v. NINE PACKAGES 
OF LINEN. 

[1 Paine, 129.] t 

Circuit Court, D. New York. April Term, 
1818. 

Customs Duties — Fraudulent Entries — Incor- 
rect Entries— Mistake— Excuse. 

1. Where goods are libelled under the sixty- 
seventh section of the law for the collection of 
duties [1 Stat. 677], for disagreeing with the 

i [Reported by Elijah Paine, Jr., Esq.] 
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entries, and the claimant sets up mistake as an 
excuse, the circumstance that probable cause 
of seizure has been made out, does not impose 
on the claimant the necessity of making out 
an unusually clear case of mistake. All he has 
to do is to produce ordinary proof. 
[Cited in TJ. S. v. The Governor Oushman, 
Case No. 5,646.] 

2. Circumstances must be of a controlling 
and irresistible nature to justify a disregard of 
positive testimony. 

3. It was holden a sufficient and legal excuse 
for an incorrect entry of goods, that they were 
entered from an invoice made out in great hur- 
ry and agitation, while the goods were packed 
at Caen, in the absence of the owner, in order 
to secure them by removal from an apprehend- 
ed pillage by the Prussian soldiery, who occu- 
pied the place. 

[Cited in U. S. v. The Governor Cushman, 
Case No. 5,646.] 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York.] 

This was an appeal from a sentence of the 
district court of the Southern district of New 
York:. A part of the goods libelled, had 
been condemned, and a part restored in the 
district court [case unreported], and both the 
libellants and claimant appealed from the de- 
cree. 

The cause of forfeiture alleged in the libel 
was, that the goods which had been imported 
from France, were entered at the custom- 
house at less than their real quantities. It 
was alleged that nine packages of linen, two 
packages of silk, two packages of crapes, 
two packages of gloves, one package of 
stockings, one package of linen and napkins, 
one package of flounces, two packages of 
shawls, and twelve packages of clocks, were 
on suspicion of fraud opened and examined 
in the presence of two respectable merchants, 
and found to contain greater quantities than 
the quantities at which they were entered. 
The difference in the quantities as stated, 
amounted to from one-half to one-sixth in the 
dry goods, and the twelve cases of docks 
which were entered as containing twelve 
clocks were stated to have contained nine- 
teen. 

The defence set up in the claim of William 
Vintroux Hersan, was, that the goods were 
not incorrectly entered with the intention of 
defrauding the revenue, but in consequence 
of mistake and accident. That the goods 
were packed at Caen in France, when that 
place was in possession of the Prussians 
and threatened with pillage, in great haste 
and confusion for the purpose of removal, 
and that if the entry was wrong, it was owing 
to this circumstance. That a large part of 
the merchandise imported had been found on 
examination to contain no more than the 
quantity at which it was entered. "William 
Vintroux Hersan claimed the clocks as the 
property of John Louis Vintroux of Paris, and 
the rest of the goods as his own property. 

A great number of witnesses were examined 
in the cause on both sides, some of them re- 



siding at home and others abroad, for the 
purpose of showing the circumstances under 
which the goods were purchased, packed up 
and sent to America, their situation here both 
before and at the time of the seizure, and the 
variation of the real quantities from the in- 
voice and entries. 

There were thirty-three packages of goods 
libelled. These packages were a part of sev- 
enty-two packages or boxes, with various 
marks, shipped by the claimant (who came 
with them) at Havre, in the ship Ann Wil- 
liams, about the 1st of October, 1815, and con- 
signed to Joseph Bouchaud of New York. 
On their arrival at New York, some delay in 
entering them was occasioned by a variation 
between the marks of two or three packages 
in the invoice and bill of lading. After the 
entry was made, a part of the goods were 
sent to Bouehaud's store and a part remained 
at the public stores. A part of those sent to 
Bouchaud's store were also removed to the 
house where the claimant lived, for the pur- 
pose of being unpacked and exposed for sale. 
While the claimant was engaged in unpacking 
them, the whole were seized for the causes 
alleged in the libel. Examiners were ap- 
pointed by the collector to ascertain the real 
quantities contained in the packages. The 
thirty-three packages libelled were found to 
exceed the quantities at which they were en- 
tered, as stated in the libel. The rest of the 
seventy-two packages were found correct. 
Of the packages libelled, ten contained linen, 
and twelve contained clocks. These were 
condemned in the district court The remain- 
ing eleven packages, containing crapes, silk 
goods, gloves, shawls, and stockings, were 
acquitted. 

The excuse set up by the claimant was, that 
there was no intention to defraud the rev- 
enue, but that the variances in quantity were 
the result of accident. It appeared that the 
claimant kept a dry goods and jewelry store 
at Caen in France. He left that city for 
Paris about the 25th of August, 1815, to buy 
goods. France was then in the possession of 
the allied armies, and goods were very low. 
In the course of the month, he bought and 
sent considerable quantities of goods to Caen, 
intending them for the United States. About 
the 1st of September, learning from his wife 
that the Prussians, who then occupied Caen, 
were committing great excesses, and threat- 
ening the city with pillage, he sent her word 
to pack up all the goods in his store with as 
much haste as possible and send them imme- 
diately to Havre, to be shipped for the United 
States. The claimant remained in Paris. 
John Louis Vintroux, the father of the claim- 
ant, who lived at Paris, had consigned at one 
time a box containing six clocks, and at an- 
other time a box containing twelve clocks, to 
the claimant at Caen for safety; the troops 
at that time occupying Paris, but not Caen. 
He also learning the state of things at Caen, 
wrote Madame Vintroux, directing her to 
send the eighteen clocks to Havre, to be 
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shipped for the United States. He at the 
same time sent her an invoice of the clocks, 
footing the amount of each consignment sep- 
arately. The claimant disclosed his proceed- 
ings to several persons then in Paris, and 
who afterwards came over with him to this 
counfry. 

At Caen there were twenty thousand Prus- 
sians and Cossacks, and from six to fifty 
Prussian soldiers were quartered on each citi- 
zen. Their presence is described to have 
been troublesome, alarming, and dangerous 
in the highest degree. They threatened to 
pillage the place, and it was once published 
in the Paris gazettes that it had been pil- 
laged. Affrays continually occurred between 
the troops and citizens. The inhabitants hid 
their goods in the cellars and buried their 
valuables. Many secretly built partitions in 
their cellars, behind which they packed up 
their goods and sent them away. Sis sol- 
diers were billeted on Madame Vintroux 
when she received the direction to pack up 
her husband's goods. His clerk, who was 
used to packing goods, with the assistance of 
a servant or porter, packed them up in the 
cellar in the best way they could, and made 
out the accompanying papers in great agita- 
tion, hurry, and confusion. This was done 
in the night while the Prussians were asleep. 
The clerk made out the invoices after the 
packing was all finished, from the memoran- 
dums made at the time. The servant called 
offi the ticket attached to each piece, and the 
clerk took it down. The goods were sent 
from Caen in the day time in the diligence 
and a private "wagon. Madame Vintroux and 
the clerk went with the goods to Havre, and 
shipped the greater part of them before the 
arrival of the claimant. 

The claimant's clerk in making the invoice 
of the twelve cases of clocks, which stood in 
the cellar, supposed that each case contained 
a clock, and made the invoice out according- 
ly. This invoice corresponded with the in- 
voices of the consignment of the twelve 
clocks sent to Madame Vintroux by John 
Louis Vintroux. A large box containing 
shawls, which the clerk had already packed, 
but had forgotten it, was standing among 
them, and he supposed it contained the other 
six clocks. This he put in the invoice as con- 
taining six clocks, and charged the prices 
the same as in the invoice (of the other six) 
sent from Paris. The linens were purchased 
in August by the claimant at the fair of 
Guybray, of M. Despierre of Alengon the 
manufacturer. He testified that in conse- 
quence of the precipitation with which the 
linens were put up at Alengon, owing to their 
fear that the place would be pillaged, all 
the mistakes made in the entry at New 
York were made in invoicing the goods before 
they were sent from Alengon to Caen. On 
discovering the errors, he claimed the dif- 
ference of Madame Vintroux, who desired 
him to wait until she could hear from her hus- 
band in New York, as she had not ascertained 



the contents of the packages of linen before 
they were shipped. This testimony corrobo- 
rated, and was corroborated by a letter writ- 
ten by Madame Vintroux to her husband, 
informing him of this mistake, and produced 
on the trial. 

Twenty-five merchants of Caen, and the 
chamber of commerce, of that city, as well 
as numerous other witnesses, examined in the 
cause, bore testimony to the high character 
of the claimant as a merchant. Each of the 
most material facts above stated was proved 
by several witnesses who were uncontra- 
dicted. Claimant went from Paris to Havre 
where he met his wife, and found part of his 
goods already shipped. The rest were 
shipped with difficulty and in confusion, 
owing to the great press to ship goods in the 
vessel. While at Havre, claimant suddenly 
resolved to come out with his goods. 

After his arrival in New York, where he 
was examining some of the packages at his 
room, assisted by two clerks, and in the 
presence sometimes of other persons, he first 
discovered the errors in the quantities. He 
at first complained of these, and then de- 
clared that he would go and* inform the offi- 
cers of the customs. His clerk told him to 
wait and see if there was any excess. The 
box of shawls which was invoiced as con- 
taining six clocks, was opened in the pres- 
ence of several persons, and claimant ex- 
pressed his surprise at the mistake. They 
had only opened six packages when the seiz- 
ure was made. The dry goods, including the 
linens, were found packed in some instances, 
two pieces in one bundle, and this was the 
way in which they overrun the invoice. The 
ticket on one or the other piece in the bundle 
generally corresponded with the invoice, as 
did the number of bundles in the packages. 
Two of the examiners testified that it was 
not unusual to find silks, crapes, &c, packed 
two pieces in a bundle, but they had never 
known the same thing occur in opening linens. 
They said that a bundle of the goods which 
they examined, composed of two pieces, 
might be easily mistaken by a porter for one 
piece. Two other of the examiners testified 
that the packages were so large that any one 
accustomed to the kind of goods could tell 
by looking at the outside, that they con- 
tained more than the invoice quantity of 
pieces. They also stated that the goods were 
very' well packed. 

J. Fisk, U. S. Dist. Atty., and C. Baldwin, 
for the United States. 

T. A. Emmet and C. Graham, for claim- 
ant. 

LIVINGSTON, Circuit Justice. The goods, 
mentioned in this libel, were proceeded 
against In the district court for the Southern 
district of New York, as forfeited under the 
sixty-seventh section of the collection law (3 
Bior. & D. Laws, 199 [1 Stat. 677]), because, 
as was alleged, the packages containing them 
differed in their contents from the entry 
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■which had been made of them at the cus- 
tom-house. The property was claimed by- 
William Vintroux Hersan, for himself, and 
John Louis Vintroux, of Paris; that is to say, 
all the merchandise libelled, was stated to 
belong to the former, except the twelve cases 
of clocks, which were said to belong bona 
fide to the latter. The claim, without in 
terms denying that the contents of the pack- 
ages differed from the entry of them, in- 
sists, that if such difference existed, it pro- 
ceeded from accident or mistake, and not 
from an intention to defraud the revenue— 
and alleges, that the cases were packed up 
at Caen, in France, while that place was in 
possession of the Prussian troops, and after 
it had been threatened to be pillaged by them, 
which circumstance occasioned the goods to 
be packed in great haste and confusion, and 
may have caused a, difference between the in- 
voice and the actual contents of the pack- 
ages. After a hearing in the district court, 
the clocks and linens mentioned in the libel 
were condemned, and all the other articles 
acquitted. The United States and the claim- 
ants have both appealed. 

This is a case not without its difficulties, 
and has been argued with an ability due to 
its importance and intricacy. There is no 
doubt that the allegations in the libel are 
substantially made out, and that there were 
many, and in some instances considerable 
variations between the actual contents of the 
packages, and their contents as exhibited by 
the entry at the custom-house. If the court, 
therefore, were not permitted to look beyond 
that fact, it would be difficult for any of 
the articles libelled to escape confiscation. 
But the law, under which these proceedings 
have been instituted, supposes that such dif- 
ferences will sometimes intervene by acci- 
dent or mistake; and if that can be made 
out to the satisfaction of the court, in which 
the prosecution is depending, a forfeiture 
shall not attach. 

The court will now proceed to examine how 
far the claimant has established his inno- 
cence. If he has designedly attempted to im- 
pose on the officers of the customs, he must 
submit to the consequences, penal and cal- 
amitous as they may be; but if he has suc- 
ceeded in establishing any facts, which may 
reasonably account for the differences com- 
plained of, it will be the duty of the court, 
and must always be a° pleasant one, to re- 
store to him his property. That part of the 
case which relates to the linens will be first 
disposed of. 

It has been said in argument, that prob- 
able cause having -been shown for the seiz- 
ure, a very clear case must be made out by 
the claimant, to entitle him to a restoration 
of the property; and the court has been cau- 
tioned not to place too much reliance on 
positive and direct testimony, if it shall ap- 
pear to be in conflict with the many and 
strong presumptive circumstances which ap- 
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pear in the case. Notwithstanding the fact 
is made out on which the seizure proceeded, 
and which unexplained would have been fol- 
lowed by forfeiture, all the claimant has to 
do, is to prove the mistake on which he re- 
lies, in the ordinary way, and the court is 
not authorized to call upon him to present a 
clearer case, than it would have a right to 
require in the investigation of any 'other mat- 
ter of fact It is no less melancholy than 
true, that a court is sometimes compelled, 
however reluctantly, to reject the most posi- 
tive declarations of witnesses, although de- 
livered under the high and sacred sanctions 
of ah oath, when opposed to presumptive cir- 
cumstances, which it is not easy to recon- 
cile with such. testimony. A court will not, 
however, easily suspect the truth of such 
declarations, when corroborated by many wit- 
nesses, who have a fair character, and who 
have no interest in the matter in controversy; 
. but rather than reject, will do all in its power 
* to reconcile them with such circumstances; 
and if that cannot be done, the latter must 
be numerous and of the most controlling and 
irresistible nature to justify an entire disre- 
gard of the positive testimony. 

With respect to the linens, there are no 
circumstances to induce the court to believe, 
that the mistake in this article may not have 
been accidental, and altogether unknown to 
the claimant, until after their examination 
in this country. These linens appear by the 
testimony of Mr. Despierres, jun. a mer- 
chant of Aleneon. (which has been taken un- 
der a commission since the cause came from 
the district court,) to have been purchased 
of him at a fair at Guibray for the claimant, 
for the sum of seven thousand four hundred 
and fifteen francs and ninety-two centimes, 
which is the price at which they were in- 
voiced, and on which duties were calculated 
at the custom-house. This witness, in ad- 
dition to the very important fact which he 
establishes of their being invoiced at the 
price of their actual cost, also proves that 
shortly after the sale, and as soon as they 
had recovered at Aleneon from the fear of 
being pillaged by the foreign troops, he dis- 
covered errors against himself in the sale 
of the linens, of which he immediately ap-' 
prized Madame Vintioux and claimed from 
her the difference. That lady begged his 
forbearance, in order to refer the matter to 
her husband, to whom the linens had been 
sent without examination of them. These 
mistakes proceeded, as the same witness in- 
forms us, from the precipitation under 
which they were packed, to withdraw them 
from the pillage, from which Aleneon nar- 
rowly escaped, having already experienced 
all the horrors of war. Relying on the 
probity of Mr. Vintroux, with whom he had 
had dealings before, Mr. Despierres consent- 
ed to the delay. 

That this story is no fabrication of recent 
date, to answer the purposes of the claim- 
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ant, appears by a letter written by Madame 
Vintroux at Caen to her husband, on the 
15th of October, 1815, very shortly after 
his leaving France, and which it is proved, 
by witnesses on the spot, was received by 
him not many days after his arrival in this 
country, in which letter the reclamation of 
Mr. Despierres is distinctly stated, and Mr. 
Vintroux is requested to take proper meas- 
ures to ascertain the extent of the error 
that had taken place. On this testimony, 
although it does not appear what excess 
was claimed on the linens, yet as there is 
no contradictory evidence on this point de- 
serving of any attention, the court feels it- 
self bound to order a restoration of the 
linens to the claimant. It is proved posi- 
tively, that the linens cost no more than the 
sum at which they were invoiced, and of 
course, unless the mistake committed at the 
fair of Guibray, was known to Mr. Vintroux, 
at the time of the entry of them, which is 
not proved, his conduct as far as concerns 
this article is free from every imputation. 

The allegation against the clocks will be 
next examined. It is, that the twelve pack- 
• ages of clocks, marked and numbered W. 
No. 1, on to W. No. 12 inclusive, were found 
to differ in their contents from the entry, in 
this; that these packages were entered, as 
containing twelve clocks, and that the same 
contained nineteen. Another box contain- 
ing six clocks and marked V. H. No. 1, was 
entered at the same time, so that in all 
eighteen clocks only were entered, and du- 
ties paid on them. On examination, how- 
ever, it was found, that the whole number 
of clocks entered were found in the cases 
marked W. No. 1 to 12. Hence suspicions 
were excited (V. H. No. 1 having also been 
entered as containing six clocks,) that twen- 
ty-four clocks had been imported by the 
claimant instead of eighteen. If the actual 
importation of that number had been proved 
the libellant would have made out a clear 
case, so far as relates to this article; but al- 
though attempts were made to establish that 
fact, they were quite unsuccessful; and not- 
withstanding' the pains which were taken 
with that view, there is no evidence in the 
cause, that any one of the persons, who 
were about the claimant after his arrival in 
this country, some of whom assisted in ex- 
amining his goods, ever saw any of the six 
clocks, which it is supposed were fraudu- 
lently subtracted from an entry. Nor has 
any person, who deals in this article in this 
city, been found, who can fix on the claim- 
ant, or any agent of his, the sale of more 
clocks than were entered, although two wit- 
nesses, who were dealers in clocks, were ex- 
amined with that intent. If the allegation, 
therefore, in the libel be true, that in the 
twelve cases were more clocks than they 
were entered as containing; yet if it shall 
appear that no clocks were contained in any 
other ease, which was entered as containing 



six, no fraud has been committed on the 
revenue, nor could any have been intended, 
and of course no forfeiture has been in- 
curred. The claimant, not relying on the 
absence of all positive proof, on this point, 
has endeavoured to satisfy the court, that 
all the clocks imported by him in the Ann 
"Williams were regularly entered; and that, 
although in the cases which were supposed 
to contain only a dozen, eighteen or nineteen 
were found, not a single clock was discov- 
ered in any other package. 

The court is greatly mistaken if the claim- 
ant's proof on this part of his case, will not 
be found very satisfactory. There is no 
doubt, that the eighteen clocks were an 
adventure, belonging, not to the claimant, 
but to his father at Paris, by whom they 
were sent to Madame Vintroux at Caen to 
be forwarded to the United States. The 
first we hear of them is in a letter written 
by the elder Mr. Vintroux to the wife of 
the claimant. Mr. Bellair, who put up the 
goods belonging to claimant, declares that 
he packed no clocks for him; and knows 
of none, except those in the box marked V. 
V. or TV. No. 1 to 12— and a wooden clock, 
and two which were entered on the invoice 
made by him as contained in the package 
marked V. H. No. 22. This witness also in- 
forms us how it happened, that each of the 
boxes from No. 1 to 12 were entered as con- 
taining each one clock, and another box as 
containing six. After he had paeked the 
goods of the claimant, Madame Vintroux 
gave him the bill of parcels of the clocks, 
which came from Paris By this he found 
there were eighteen clocks, and supposed 
that the cases marked from one to twelve 
contained only one clock each. The other 
six, therefore, he supposed were contained 
in a large case which was among the oth- 
ers, and although this case was one, which 
he had packed himself, yet not adverting 
to that circumstance at the time, he marked 
it V. H. No. 1; and entered it in the in- 
voice, under that mark, as containing clocks. 

This corresponds with the information 
which the claimant gave to another witness 
on his passage to this country, that he had 
only eighteen clocks which belonged to his 
father, which declaration, although it comes 
from a person now interested, is entitled to 
some attention, considering the time and 
circumstances undeu, which it was made. 
This same witness, Mr. Collet, was also 
present when a box was opened, which the 
claimant expected to contain clocks, but in 
it were only Angora shawls or gloves. This 
box, he says, was opened in the street, be- 
cause, as he supposes, the entry of the 
house, before which it stood, was too small 
to admit of its- being taken up stairs. Mr. 
Demolliens proves the same thing, although 
he is somewhat more particular in his rela- 
tion, and unless we believe him guilty of 
wilful perjury, we must be satisfied that the 
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case marked No. 1, V. H., notwithstanding 
the invoice, did not contain a single clock. 
He was directed by Mrs. Vintroux, in order 
that the watchmakers might examine the 
clocks, to bring it to his chamber, where it 
was found, on examination, to contain arti- 
cles which were invoiced as being in another 
package. Mr. Scheffelin also proves that 
two large cases were opened which contain- 
ed Angora shawls, gloves, &c. Mr. Bou- 
chaud, whom all parties appear willing to 
believe, declares that he never saw any 
clocks in the possession of the claimant, ex- 
cept those which came from the public 
store. Considering how much Mr. Bouch- 
aud had to do with this cargo, and how fre- 
quently he must have been with the claim- 
ant, after his arrival, this circumstance is 
entitled to very great consideration. It 
seems impossible that these clocks, which 
are now supposed to have been disposed of, 
should not have been seen by this gentle- 
man before they were sold. Yet neither he, 
nor any other person about the claimant, 
ever saw them. 

But without pursuing this subject farther, 
the court is satisfied, that this part of the 
libellant's case is not made out, unless no ex- 
planation can be received to establish the in- 
nocence of a transaction, which unaccounted 
for, must have drawn after it all the conse- 
quences of a confiscation. But this explana- 
tion, in the opinion of the court, has been 
given, and can only be got rid of by opposing 
to It some circumstances, which although sut- 
ficient to raise doubts, ought not to be per- 
mitted to outweigh so much of positive testi- 
mony, with which this part of the claimant's 
case abounds. If the court does not stop to 
notice these circumstances, it is not because 
they have not been attended to, but because 
it is of opinion, after full consideration, that 
all of them together will not justify a sen- 
tence of condemnation. The clocks therefore 
must also be restored. 

The case of the other articles libelled will 
now be considered. The circumstances at- 
tending them are so much alike, that they 
must all be liable to the same judgment. The 
excuse, which applies particularly to this por- 
tion of the importation, is, that it was packed 
up at Caen in the absence of the proprietor, 
and in such haste and confusion, in conse- 
quence of apprehensions entertained at that 
place of the Prussian troops, that all the mis- 
takes and inaccuracies which have been dis- 
covered are attributable to those causes, and 
did not proceed from any intentional fraud 
on the part of the owner. This defence has 
been treated with great levity by the counsel 
for the United States, and attempts were 
made to induce the court to believe that the 
testimony, which appears in support of it, has 
all been fabricated, to suit the purposes of 
the claimant But such a body of evidence, 
whatever suspicions may be entertained by 
those who have an interest in disbelieving 
every part of it, must have its influence on a 



court, so long as it is mindful of its duty, and 
does not think itself absolved from every ob- 
ligation to decide according to the proofs be- 
fore it. Both of the persons, who packed 
these goods, Mr. Bellair, a clerk of the claim- 
ant, and Joseph Boissellier, a resident of the 
city of Caen, prove that the packing took 
place at nignt in a cellar of the claimant. 
That this was done in much haste and confu- 
sion, from an apprehension of being discover- 
ed by the Prussians, some of whom were 
quartered in the house of Mr. Vintroux. The 
packages were sometimes marked the same 
night, and sometimes not until the next day, 
which may account why the contents of some 
of them were marked as being in another. 

It was doubted on the argument, whether 
this apprehension of the Prussians, was well 
founded, and much was said of the tranquillity 
of France after the return of Louis XYIIL, 
which was effected by the battle of Waterloo. 
But whatever might have been the condition 
of other parts of that kingdom, more than 
twelve witnesses have been examined, most 
of them residents of Caen, who describe the 
conduct of the military, who occupied that 
place, during the fall of the year 1815, as 
well calculated to excite the fears of the in- 
habitants about the safety of their property. 
So great and general was this apprehension, 
that many buried their valuable effects to 
place them beyond the reach of the soldiery. 
It would appear indeed, that previous to 
Madame Vintroux's receiving directions from 
her husband, who was then in Paris, to pack 
up his goods at Caen, to be sent to America, 
she had determined to have it done merely to 
send them to some place of greater safety. 
But it was not only at Caen that excesses 
were committed by the army of occupation; 
for it appears, from the examination of Mr. 
Despierres, a merchant who resides at Alen- 
gon, that the inhabitants of that place were 
also under apprehensions of a military pillage. 

There is nothing to detract from the credit 
due to such a mass of corresponding testi- 
mony, but the solitary declaration of one wit- 
ness who was but two days at Caen, and 
saw no obstructions to business, the shops be- 
ing open as usual. Now this may very well 
be, and yet none of the material facts, on 
which the claimant relies, are disproved by it. 
The town may have been very quiet the two 
days which this witness passed on his party 
of pleasure at Caen; and yet the soldiers may 
have behaved very much amiss both before 
and after; and the alarms and fears, which 
are spoken of may well have been very gen- 
eral at that place. The troops there were 
very numerous^ and had already committed 
many outrages. "When they might proceed to 
others still greater, no one could say. Nor is 
it any thing against the truth of this repre- 
sentation, that these goods were publicly re- 
moved from Caen, and in the day-time. Prop- 
erty in that situation would not be so liable 
to pillage in a place where any discipline at 
all was observed, as if it were concealed from 
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public vie ,v, but in places to which the troops 
might easily have access, and that at a time 
when their officers, or those who might feel 
disposed to check them, were asleep. 

The absence of air. Vintroux at Paris, while 
these goods were packing, and his going direct 
from that city to Havre, without his ever hav- 
ing been at Caen, since his leaving it in the lat- 
ter end of August, 1815, is as well, if not more 
certainly established, as that part of his de- 
fence which arises out of the irregularities 
and violences of the Prussian army. Nor was 
this an unimportant fact to make out, for it 
will readily be conceded that more indulgence 
is due to a merchant whose goods are packed 
in his absence, than if he had been on the 
spot to attend to the business himself. The 
letter signed by him, and annexed to the in- 
voice, although dated at Caen, is proved to 
have received his signature at Havre, having 
been previously written at Caen by Mr. Bel- 
lair, under the direction of Madame Vintroux, 
who appears herself to have been a merchant. 
The regular name in which the invoice is 
made out, has also been urged as an argu- 
ment against the haste under which it is al- 
leged, that these packages were made up. 
This is accounted for by Mr. Bellair, whose 
relation is no way improbable. The invoice 
was made by him, at his leisure, from the 
memoranda preserved at the time of packing, 
and he supposed, and so informed Mr. Vin- 
troux, that it was correct 

The sudden resolution of the claimant to 
come to this country is also treated as a mere 
pretence. It is not improbable that such in- 
tention was first conceived at Havre; but the 
court does not think it worth while to employ 
any time in ascertaining the truth of this rep- 
resentation feeling, as it does, a repugnance 
which it is not desirous of overcoming, at con- 
demning a valuable property on a doubtful 
circumstance, wh'ch has not a very important 
or direct bearing on the immediate point in 
controversy. With the same remark it might 
dismiss all consideration of the very great 
surprise which has been expressed at this 
property's being consigned to Mr. Bouchaud, 
and being entered by him, after the owner 
had determined to accompany it, and actually 
did arrive with it in this city. If it be true, 
as the court believes, that this property was 
put up in the absence of Mr. Vintroux, and 
the invoice made out by his clerk, it is not 
easy to conjecture any improper motive for 
applying to Mr. Bouchaud to make the entry. 
Mr. Vintroux could very conscientiously have 
taken the usual oath. A motive, and a fair 
one therefore, may be assigned for this part 
of his conduct This gentleman, being a 
stranger, might well employ Mr. Bouchaud, 
who was on the spot and better acquainted 
with the manner of doing business at our 
custom-house. He might also have found it 
necessary, in order to obtain security for the 
duties, to place them in the hands of Mr. 
Bouchaud, who might then as well make the 
entry also. 



It has likewise been imputed, as something 
more than an oversight, to Mr. Vintroux, that 
he omitted to apprize the collector of the mis- 
takes, as soon as they were discovered. If 
the examination had been finished before the 
seizure, and his silence had then continued, 
there might have been some ground for this 
imputation; but a seizure took place so soon 
as to render impossible any communication, 
that would have been satisfactory; for, that 
the claimant contemplated informing the col- 
lector of the errors which might be discover- 
ed, as soon as the examination was closed, 
there is some ground to believe, from part of 
the testimony in the cause. It may be, that 
the apprehension of a seizure deterred Mr. 
Vintroux from a disclosure. Such neglect 
would have been improper, and would have 
exposed him to very just suspicion. And yet, 
during the present term, a sentence of resti- 
tution has proceeded on the very ground, 
that a prosecution took place in consequence 
of such information having been given to the 
custom-house, and in good faith, by the im- 
porter himself. 

It is but just here, to remark, that the con- 
duct of Mr. Vintroux, after he was apprized 
of a determination to seize, was ingenuous 
and very different from what would be look- 
ed for, in a person who had, from the be- 
ginning, laid a plan to defraud the govern- 
ment Instead of concealing any part of the 
property, which might easily have been done, 
the whole of it being under his control, we 
find him pointing out where it was, and af- 
fording every facility in his power to the 
officers of the customs. This may not be an 
improper place to remark on the character 
of the claimant, which, in a proceeding of 
this nature, is not to be entirely disregarded. 
All the witnesses, who have had occasion to 
speak of it, represent him as a gentleman of 
probity and property, and very highly re- 
spected in his own country, and consider him 
incapable of meditating a fraud of this, or 
any other kind. It is indeed difficult to per- 
suade oneself that a man of good standing, 
and fair character in his own country, and of 
large property, should commence his career in 
a country, of which he intended to become 
a member, with a fraud, so easy of detection, 
from which indeed a miserable saving might 
have resulted, but not without great hazard, 
not only of losing a large portion of his for- 
tune, but of fixing on his reputation a stain, 
which no time could wash away: for it must 
be remembered that a fraud of this nature 
cannot be practised, without wilful perjury in 
the party himself, or, (which would be almost 
as culpable,) without his procuring or per- 
mitting another to swear to what he himself 
knew to he- a falsehood. There was no ade- 
quate motive for so deep and unequal a game, 
nor is it to be reconciled with the former 
habits and character of the claimant; which, 
as has just been mentioned, are proved to have 
been honourable and upright. 

The court considers it evincive of the good 
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faith and integrity of the claimant, that, in 
order to explain this transaction, he has taken 
so much pains, and gone to such an expense In 
examining so many witnesses in a foreign 
country, and that too in his absence, which he 
would hardly have done, but under a con- 
sciousness that they could testify to the truth 
of the circumstances, on which he relied as 
proofs of his innocence. But admitting the 
correctness of Mr. Bellair's relation and of the 
other witnesses, it was insisted that his gross 
negligence, as it was termed, either in the 
packing of the goods, or in not informing Mr. 
Vintroux of the manner in which it was done, 
must be regarded as a fraud in his principal, 
under whose instructions, the presumption is, 
that he acted as he did. The court is at a 
loss, how such an inference is to be made con- 
sistent with the testimony of this gentleman, 
who discloses no such instruction, and de- 
clares that the goods were packed as well as 
could be done, under existing circumstances, 
and that nothing was said on the subject to 
Mr. Vintroux, because, notwithstanding the 
precipitation which attended the putting up of 
the goods, he believed the invoice would be 
found correct. 

The veracity of this witness has also been 
called in question, on a supposition that he 
must be incorrect in the cause which he as- 
signs for Madame de Vintroux's not accompa- 
nying her husband to the United States. This 
is considered as an invention of his own, as 
that lady was not confined until several 
months after the Ann Williams left Havre. 
Now it so happens that Mary Botte, who re- 
sided in the family of the claimant at Caen, 
proves the same fact; and there is no doubt 
at all, that although there was no immediate 
expectation of his wife's confinement when 
the claimant left Havre, yet her situation 
must have been such as is described by Mr. 
Bellair, and as might well have deterred her 
from undertaking a voyage to this country. 
Nor is it quite correct, as was asserted on 
the hearing, that all the differences which 
were discovered between the invoice and the 
actual contents of the packages, were uni- 
formly in favour of the claimant: for some 
of the packages were correct, and others 
contained less in quantity than was represent- 
ed on the entry. Some packages, therefore, 
were not seized, and others which had been 
seized, were returned. 

Upon the whole, it is the opinion of this 
court, that whatever differences existed in 
this ease between the entries at the custom- 
house, and the real contents of the packages, 
the claimant has succeeded in exculpating 
himself from all intention of fraud; and that 
therefore the sentence of the district court 
must be affirmed so far as it acquitted any 
part of the property libelled, or adjudged that 
there was probable cause of seizure, and or- 
dered the claimant to pay the costs of that 
court; and reversed as to the residue of said 
decree. Each party must pay his own costs 
on the appeal. 
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UNITED STATES v. NINE TRUNKS. 
[22 Int. Rev. Rec. 317.] 

Circuit Court, D. New Jersey. Sept Term, 

1S77. 

Costoms Duties— Illegal Importation — Removal 
fhom Vessel. 

1. The act of July 18, 1866 [14 Stat. 178], ap- 
plies to all dutiable goods, wares and merchan- 
dise, and, under the provisions of section 44 of 
this act, their irregular importation forfeits the 
goods and subjects the importer to fine or im- 
prisonment, 

[Cited in U. S. v. Jordan, Case No. 15,498.] 

2. The construction is too liberal which treats 
the wharf as constructively a part of the ves- 
sel; and the removal of dutiable goods from 
the vessel to place them upon the wharf or 
dock, subjects them to the hazard of seizure 
and forfeiture. 

[In error to the district court of the United 
States for the district of New Jersey.] 

STRONG, Circuit Justice. After much re- 
flection I have come to the conclusion that a 
new trial should be ordered in this ease. Thcr 
information claimed a forfeiture of the mer- 
chandise under the act of congress of July- 
18, 1866, and also under the fiftieth section of" 
the act of March 2, 1799 [1 Stat. 665]. The- 
first mentioned of these acts is entitled "An 1 
act further to prevent smuggling, and for 
other purposes," and it is enacted by the 
fourth section, that "if any person shall 
fraudulently* or knowingly import or bring in- 
to the United States, or assist in so doing; 
any goods, wares or merchandise contrary to 
law, * * * such goods, wares and mer- 
chandise shall be forfeited." The fiftieth; 
section of the act of 1799, enacts that no 
goods, wares or merchandise brought in any 
ship or vessel from any foreign port, shall be 
unladen -or delivered from such vessels with- 
in the United States but in open d£y, nor at 
any time without a permit from the collector 
and naval officer, if any, for such unlading 
and delivery. 

It was claimed at the trial that the prop- 
erty seized was subject to forfeiture under 
the act of 1866, because it had been imported 
"contrary to law." The undisputed evidence- 
was that the claimant was a manufacturer 
of female clothing in New York, that in 
March, 1874, he went to London for the sole 
purpose of buying silks and other goods for 
his trade. He reached London on the 23d of 
March, and remained until April 4th. While 
there he ordered the goods subsequently seiz-. 
ed from Marshall & Snellgrove, amounting 
in value to $10,000 or upwards, and directed 
them to be sent to his lodgings, where they 
were sent in parcels wrapped in paper. He 
asked and received only a single invoice or 
bill. Having received the goods he went to 
several stores and purchased eight second 
hand trunks, w T hich had been much used, 
and some of which had upon them the ini- 
tials of former owners. These trunks he di- 
rected to be sent to his lodgings. There he 
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packed in them the goods which he had pur- 
chased from Marshall & Snellgrove, putting 
some in another trunk which contained 
some of his personal apparel. There was 
also included a new silk dress, which had 
been ordered by another party. He placed 
upon the trunks no other marks than those 
which were upon them when he bought 
them. Having thus packed the goods he 
took them in a cab to the railway station, 
went with them to Liverpool, and left the 
trunks at the station until the next day. 
He then sent the hotel porter with his bag, 
and had it with the trunks put on board the 
steamer as his personal luggage. He made 
no inquiry for a consul, and procured no 
triplicate invoice as required by the act of 
congress of March 3, 18G3 [12 Stat. 742]. He 
communicated to no one on the steamer that 
the trunks were filled with merchandise. He 
put down the number as nine in the list of the 
passengers with their luggage, and they were 
entered, as, of course, upon the ship's mani- 
fest as passengers' baggage. When the ship 
arrived at quarantine, New York, and the 
revenue officer was engaged in the cabin in 
taking baggage declarations of the passen- 
gers, the claimant told the officer he had some 
trunks containing merchandise, and the offi- 
cer being busy told him to wait. He did not 
however, wait, but went upon the deck, and 
neither then, nor at any time, made or offered 
to make any baggage declaration. When the 
ship came to the dock the trunks were un- 
laden and placed on the wharf, under a per- 
mit to land passengers' baggage. There was 
no permit to land them as merchandise. 
While they were being landed the officer ac- 
costed the claimant, and was told that he had 
some trunks containing merchandise. He was 
then asked for the invoice, and he gave to the 
officer Marshall & Snellgrove's bill, with the 
heading torn off. The officer then told him 
he was liable to arrest for importing goods 
in that way, whereupon he immediately left 
the ship and the dock, returning no more to 
the dock, nor going to the custom house, 
though he heard of the seizure of the property 
on that day, or the next. 

In view of this state of facts, exhibited by 
the evidence, the first question considered by 
the district court, and upon which instruc- 
tions where given to the jury, was whether 
the property was imported by the claimant 
"contrary to law," within the meaning of the 
act of 1866, and whether it was, therefore, 
subject to forfeiture. The learned district 
judge was of opinion, and so in effect char- 
god, that the provisions of the act of 1866 had 
no applicability to the case. That importing 
goods, subject to duties, without procuring 
triplicate invoices, and a consular certificate 
aud without their entry upon the ship's mani- 
fest as merchandise, is not such an importa- 
tion as the law permits so far as relates to 
its mode, and that it is contraiy to law does 
not seem to have been doubted. The act of 
1863 applies to all invoices of goods, wares 
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and merchandise. But the district judge held 
that the fourth section of the act of July 18, 
1866, which enacted that any goods, wares 
and merchandise imported contrary to law be 
forfeited, and that the importer should be 
fined or imprisoned, applied only "to the im- 
portation either of special articles where the 
importation is wholly prohibited, or of mer- 
chandise admitted under some conditions or 
circumstances, and subject to duty, or for- 
bidden under others," and that "it did not in- 
clude the importation of dutiable goods with- 
out the payment of duties." With this con- 
struction of the act of 1S66, I find myself un- 
able to concur. I agree that the act is to be 
construed in view of other acts relating to the 
same subject matter; and, so far as possible, 
in harmony with them. But if a new pro- 
vision is introduced into a statute, effect must 
be given to it, though it changes the prior ex- 
isting law. It is true the act of 1S63, which 
required triplicate invoices, with a consular 
certificate, did not prescribe a forfeiture for 
neglecting to obtain them. It only declared 
that' without them the goods should not be 
admitted to entry. Forfeiture was prescribed 
for making entries by means of false in- 
voices or certificates. But all this is not in- 
consistent with the power of congress to pro- 
vide other penalties for importing goods with- 
out pursuing the prescribed forms of law. 
The manifest purpose of the act of 1863 was 
to protect the revenues against smuggling 
and other frauds. Hence the requisition of 
triplicate invoices and of the consular cer- 
tificate, which could not be given without a 
minute and particular declaration, specifying 
facts very material to be known by the rev- 
enue officers. The act of 1866 professes by 
its title to be an act further to prevent smug- 
gling. It is practically a remedial act, there- 
fore, in a very just sense, though some of its 
provisions are penal. It is to be construed 
with reference to the mischiefs it was intended 
to remedy. Now, it is plain, the mischiefs 
in view were not only the introduction into 
the country of goods, the importation of 
which was prohibited, but illegal importa- 
tion of dutiable articles. That dutiable foods 
were in contemplation of congress is made 
manifest by the provisions of the third sec- 
tion, which authorizes a search for goods 
"subject to duty," or "which have been intro- 
duced into the United States in any manner 
contrary to law," and in case they are found, 
authorizes a seizure of them and a forfeiture. 
Then follows the fourth section, containing a 
more general provision, which prescribes for- 
feiture of any goods imported contrary to 
law, and imposes a penalty upon the im- 
porter. Goods imported in the manner in 
which the goods now in controversy were im- 
ported are, in my judgment, imported con- 
trary to law, as much as if they had been 
goods which could not legally be imported at 
all. And I find no warrant for restraining 
the language used by congress beneath its 
natural meaning. If it be restrained, as it 
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was in the district court, the act ceases to be 
what it professes to be, an act to prevent 
smuggling, and there exists no penalty for 
smuggling dutiable goods in the country. 

The act of August 30, 1842 [5 Stat. 548], 
which provides for the punishment of intro- 
ducing iuto the United States secretly or 
clandestinely goods, wares or merchandise 
subject to duty, and which should have been 
invoiced, without paying or accounting for 
the duty, has been omitted in the Revised 
Statutes, probably because it was supposed 
to have been supplied by the fourth section 
of the act of 1866. I cannot think it would 
be dangerous to hold that the latter act does 
not apply to illegal importations of goods 
subjected by law to duties. The only argu- 
ment against this construction of the act 
which addresses itself with force to my mind 
is that it seems harsh. It is said it may re- 
sult in the forfeiture of goods imported with- 
out any criminal intent of the importer. A 
person it is urged may not know of the act of 
1S63, or of any of the acts which prescribe 
the mode in which importations may be made, 
or he may bring in his trunk, with his per- 
sonal apparel, a single article which is sub- 
ject to duty, intending to submit it ±o the in- 
spection of the revenue officers, and to pay 
the duty charged upon it. To subject it, un- 
der such circumstances to forfeiture, it is 
urged, would be unnecessarily severe and un- 
reasonable. To this, however, it may be re- 
plied, .not merely that every person who 
comes into the country must be presumed to 
know the law, but that ample provision is 
made to protect an importer against suffering 
in consequence of innocent mistakes. The 
secretary of the treasury is authorized to re- 
mit fines, penalties, and forfeitures, if, in his 
opinion, they have been incurred without wil- 
ful negligence or any intention of fraud. 
This is a sufficient shield to every honest im- 
porter. I am aware that in U. S. v. Thomas 
[Case No. 16,473], Judge Hall, of the Northern 
district of New York, appears to have enter- 
tained an opinion different from that I have 
expressed. The circumstances of that case 
were very unlike the facts of the present. It 
was an indictment not against an importer, 
but against a person charged with having 
knowingly and unlawfully received and con- 
cealed goods subject to duty, which had been 
imported without the payment of the duties. 
The district judge held that the offence char- 
ged was not covered by the act of 1S66. For 
iiught that appears, the importation in that 
case was lawful, and all that was unlawful 
was conduct after the goods had lawfully 
come into port, or in other words, been im- 
ported. In this case the unlawfulness con- 
sisted in bringing the goods into port at all, 
without triplicate invoice and a consular cer- 
tificate. It must be admitted, however, that 
the language of the judge implies, though it 
does not positively assert, a that the fourth sec- 
tion of the act of 1866 applies only to impor- 
tations of articles entirely forbidden, or of 



articles allowed to be imported in some speci- 
fied form or condition. And following the 
reasoning of Judge Hall, the very learned 
judge of the district court of New Jersey, so 
decided in U. S. v. 95 Boxes [Id. 15,891], 
After giving careful attention to the subject, 
I am not convinced that such is the meaning 
of the statute, and I must therefore hold that 
there was error in the instruction given to the 
jury in the present ease that the provisions 
of the fourth section of the act of 1866 were 
inapplicable to it. It is the uniform practice, 
as I learn from the highest authority, to 
treat as subject to forfeiture under this act 
and the act of 1799, importations through the 
mails. 

I think also there was error in charging the 
jury, as was done in effect that the removal 
of the property from the vessel to the dock 
or wharf, in virtue of a permit to examine 
and land personal baggage, did not work its 
forfeiture under the 50th section of the act 
of 1799. There was no permit to land it as 
merchandise. The prohibition of the act is 
that "no goods, wares or merchandise brought 
in any ships or vessels from any foreign port 
shall be unladen or delivered from such vessel 
within the United States but in open day, 
nor at any time without a permit from the 
collector and naval officer if any, for such 
unlading or delivery." This is a prohibition 
to the carriers as well as to the importer. 
The carriers only can unlade or deliver. It is 
intended for greater security to the rev- 
enue. Goods, wares and merchandise are not 
so secure against illegal removal where 
placed upon the wharf as they are when re- 
maining on the vessel, and I think the con- 
struction is too liberal which treats the wharf 
as constructively a part of the vessel, and a 
removal of the goods to the wharf as no un- 
lading, though it be made for the purpose of 
a more convenient examination; it would 
hardly be contended, I think, that all the 
cargo entered on the manifest as such, might 
lawfully be removed, without permit, to the 
dock, though such removal might possibly 
facilitate examination. In such a case it 
could hardly be held that the dock was in 
any sense a part of the vessel, and that there 
had been no unlading. The acts of congress, 
as well as the regulations of the treasury de- 
partment, recognize a distinction between 
dutiable goods and personal luggage. Now, 
if the latter may be placed upon the wharf 
or dock, it is quite clear the former may not 
be without a permit, unless at the hazard of 
seizure and forfeiture. I do not attach as 
much importance as seems to have been at- 
tached to it in the district court to the ques- 
tion whether the claimant procured the un- 
lading of the property. If it was unladen 
without a permit to unlade merchandise, it 
was subject to forfeiture under the act of 
1799. This is not a proceeding against the 
importers. It is against the goods imported. 
They are treated as guilty. If the officers of 
the ship unladed them in violation of law 
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and of the rights of the importer, they, or 
the ship, may be responsible to him. But in 
this case the jury might very correctly have 
found that the claimant procured the unlad- 
ing under a permit to unlade passenger's bag- 
gage, and therefore under no sufficient permit. 
He shipped the trunks and their contents 
as baggage in Liverpool. He had them put 
among passenger's baggage in the hold. He 
gave the officers of the vessel no intimation 
that the property was not what it appeared 
to be, passenger's luggage. He did not have 
it placed upon the ship's manifest. This 
was as clear an intimation as he could give 
that it was passenger's baggage, and that 
it was proper to land it as such. True, he 
told the revenue officer, he had merchandise 
in some trunks, but when told to wait until 
the officer could attend to his case, he left 
and made no effort to make a baggage dec- 
laration. He did not point out his trunks 
to the officer, nor tell him in which, or in 
how many of the trunks he had merchandise, 
and he never told the officer of the vessel 
that any of his trunks contained dutiable ar- 
ticles. In view of this it is difficult to come 
to any other conclusion than that the unlad- 
ing of the trunks, and their transfer from the 
vessel to the dock, was at his instance and 
with his consent. Whether it was or not, 
that it was a violation of the law, I cannot 
doubt, and I think the jury should have been 
so instructed. The opinion I have thus ex- 
pressed harmonizes with the ruling of Judge 
Blatchford in U. S. v. Three Cases of Mer- 
chandise [Case No. 1G,49S], and with the de- 
cision referred to therein. It is in harmony 
also with U. S. v. Four Packages of Human 
Hair [unreported], decided by Blatchford, J., 
in the Southern district of New York, the 
judgment having been subsequently affirmed 
in the circuit court. See, also, U. S. v. The 
Sarah B. Harris [Id. 16,223], and U. S. v. 
Twenty Cases of Merchandise [Id. 16,559]. 
And I know of no practice that ought to 
force a different construction of the act; nor 
of anything in the treasury regulations. See 
Judge Blatchford's decision above cited. 

I have thus considered the two most im- 
portant questions in this record. There are 
some minor ones which it is not important 
to discuss, in view of what I have said. I 
concur with the district judge in holding 
that the act of June 22, 1874 [IS Stat. 186], 
applies to the case, and that the case is not 
taken out of that act by the exception con- 
tained in the twenty-sixth section. While 
therefore the question whether there had 
been collusion between the claimant and the 
officers of the customs, may have had some 
bearing upon the other question whether their 
acts tended to prove a fraudulent intent in the 
claimant, the absence of such a collusion, if 
it was absent, does not, it seems to me, 
negative the illegality of the importation or 
the fact of unlading without, a permit, and 
the consequent liability of the goods to for- 
feiture, provided the importer intended to 



defraud the United States. The court was 
right in submitting to the jury to find 
whether such an intent existed. If it did, 
and the goods were imported contrary to law r 
or unladen without a permit to unlade mer- 
chandise or such goods, the United States- 
were entitled to a verdict, whether there 
was collusion between the claimant and the 
custom house officers or not. The case must 
go back for another trial. Judgment re- 
versed and a venire de novo ordered. 

[On the new trial there was a judgment in 
favor of the United States. Case unreported. 
This judgment was affirmed by the circuit court. 
Case No. 15.S86.] 
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UNITED STATES v. NINE TRUNKS. 

[6 Wkly. Notes Cas. 542; 24 Int. Rev. Rec 

327; 6 Reporter, 613; 26 Pittsb. 

Leg. J. 38.] i 

Circuit Court, D. New Jersey. Sept., 1878. 

Customs Duties— Violation* of Laws— Informa- 
tion* OF FORFEITURE — EVIDENCE — 

Burden of Proof. 

[1. In a proceeding to forfeit imported goods 
on the ground of fraud, the goods themselves 
are regarded as the defendant and offender, and 
therefore it is no objection to the admission of 
proof of communications made to the revenue 
officers that they were made in the absence of 
the claimant.] 

[2. Where goods have been seized for illegal 
importation, it is competent to prove that the 
fact of an intended illegal importation was pre- 
viously known to the revenue officers, and that 
they acted thereon in making the seizure. Such 
information may properly be regarded as so 
connected with the illegal act itself as to consti- 
tute part of the res gestae. U. S. v. 661 Bales 
of Tobacco, Case No. 16,297, approved.] 

[3. In a suit to forfeit goods, after the pas- 
sage of the act of June 22, 1874, which requires- 
proof of an actual intent to defraud the gov- 
ernment, there is no error in charging the jury 
that, after an actual importation in violation of 
law has been shown, if the claimant knew that 
bis method of importation was contrary to law, 
the burden is upon him to show affirmatively 
that he did not adopt such method with intent 
to evade payment of duties.] 

[In error to the district court of the Unit- 
ed States for the district of New Jersey.] 

An information was filed by the United 
States attorney against nine trunks and one 
bag, containing principally silks alleged -to 
be subject to duty as imports, and which 
were imported into the United States on 
board the steamship Russia, and landed 
without the permit of the collector or naval 
officer of the port, and without payment of 
duty; whereby, under the fiftieth section of 
the act of congress of March 2, 1799 [1 Stat. 
665], they became forfeited to the United 
States. The information alleged that the 
goods were landed without permit, with in- 
tent to evade the payment of duties, and 
prayed the appropriate process that the- 
goods might be condemned and the proceeds- 

1 [6 Reporter, 613, contains only a partial re- 
port.] 
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appropriated according to law. Subsequent- 
ly B. G. Bean filed a petition of intervention, 
claiming the goods, and answered and plead- 
ed to the information that the goods and 
merchandise therein mentioned did not be- 
come forfeited in manner and form as al- 
leged. 

A trial was had in the court below, and a 
Terdict rendered for the claimant, under the 
ruling of the district judge that the act of 
•congress of July 18, 1866 [14 Stat. 98], did 
not apply to goods of this character, but 
•only to goods whose importation was whol- 
ly forbidden, and, that under the -act of 
1799, the landing of these goods, with pas- 
sengers' baggage under a general permit, 
was not an unlading and delivery that sub- 
jected them to forfeiture. This judgment 
was subsequently reversed on error to this 
■court, Mr. Justice Story holding that the 
goods were forfeitable, under the act of 
1866, if they were shown to have been im- 
ported contrary to law, of which fact he 
said there was no doubt, under the evi- 
dence, and that under the proofs touching 
their transfer to the wharf from the vessel 
-they were forfeitable under the act of 1799. 
Be further decided that the act of June 22, 
1874 [18 Stat. 186], passed during the trial, 
which provided that there should be no for- 
feiture of the goods unless the jury were 
.satisfied that there was an actual intent to 
defraud the government, was applicable to 
-the case; saying that the court was right in 
submitting to the jury to find whether such 
a.n intention existed, and that if it did, and 
the goods were imported contrary to law or 
-unladen without a permit, the United States 
were entitled to a verdict, whether there 
was a collusion between the claimant and 
the customs officers or not. [Case No. 15,- 
£83.] 

On the second trial of the case the follow- 
ing facts appeared: Bean, the claimant, 
purchased in Europe the goods seized, and 
packed them in eight second-hand trunks, 
which he bought there, and in one other 
-trunk of his own; that the trunks were en- 
tered on the manifest of the steamer Russia, 
t>y which he was a passenger, as his own 
personal baggage; that no certified invoice 
was obtained by him of the goods, and no 
declaration of the contents of the trunks 
was made by him. There was evidence that 
Bean was a dressmaker in New York, and 
intended to use the silks in his business. 
On the arrival of the steamer at her dock in 
the port of New York, these trunks were 
placed, according to the usual custom, with 
other passengers' luggage," on a portion of 
the dock set apart for the purpose of exam- 
ination by the revenue officers, and that no 
baggage could be removed from this part of 
the dock without due examination and per- 
mission of the proper officers. It appeared 
•that it was customary for the inspector aft- 
er the examination of any particular trunk, 
and payment of duties, if any were found 



to be due, to mark each trunk so examined 
with his initials, the number of his badge, 
and the word "Passed." After the trunks 
in question were upon the dock, one of the 
inspectors marked them in this manner, 
and the trunks were then moved up the 
dock by the workmen on the pier to the pile 
of "passed" baggage. This was done after 
Bean had left the vessel, and by the direc- 
tion of one Brackett, a special agent of the 
treasury who was on the dock watching 
these trunks. Bean not appearing, Brackett 
made seizure of the trunks, and took them 
to the custom house. At this stage of the 
testimony Brackett was asked, as to an in- 
quiry made by himself of one Gross, an em- 
ploye of the steamship company having 
charge of their dock, Bean not being pres 
ent at the time: "What did you ask Mr. 
Gross relative to these trunks of Bean, and 
what reply did Mr. Gross make?" Object- 
ed to as hearsay, and that a statement of a 
third party, not shown to be connected with 
Bean, in his absence, was incompetent and 
irrelevant. Objection overruled, evidence 
admitted, and exception. Answer:' "I ask- 
ed him if these trunks had been regularly 
passed, and he replied that they had been. 
I then ordered their seizure." Brackett, it 
appeared had gone to the steamer to look 
for Bean, in pursuance of information which 
had been given at the office of the special 
agent of the treasury. He was asked, on 
his examination, from whom he had obtain- 
ed the information that these silks were to 
be brought on in the Russia, and what the 
information was. Objected to. Objection 
overruled, and exception taken. 

The Court (Nixon, District Judge) char- 
ged the jury, inter alia, chat (the law de- 
clared the goods to be forfeited, under 
the circumstances of this importation, if 
they were satisfied that the claimant intend- 
ed, by what he did, to bring into the United 
States these goods and merchandise with- 
out the payment of the duties which the 
statute imposed; and that it was a ques- 
tion of fact for them to decide whether the 
claimant adopted this method of importa- 
tion to secure that result, or that he did it 
for the purpose of saving time and freight, 
intending that the silks should be entered 
for the payment of duties after his arrival.) 
* * * (You must commence your inquiry 
with this proposition, that the importation 
of the goods was contrary to law. That 
much has been settled in the case on the 
previous trial. Then if you are of the 
opinion, from the facts shown, that Mr. 
Bean knew that his method of bringing in 
the merchandise was unlawful, the burden 
rests upon him, to satisfy you, by affirma- 
tive proof, that he did not adopt this meth- 
od for the purpose of evading the payment 
of duties, but for some other and lawful 
purpose; as, for instance, to save freight, or 
to save time in the manner of transporta- 
tion.) But if you are of the opinion that he 
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■was not aware that such a mode of bring- 
ing in or unloading of the goods was con- 
trary to law, then the government is obliged 
to establish by positive proof to your satis- 
faction that all the steps taken by him in 
the direction of their transportation were 
taken with a fraudulent intent, to wit, for 
the purpose of getting the merchandise into 
the country without the paying of duties. 

Verdict for the United States, and judg- 
ment of condemnation and forfeiture was 
subsequently entered thereon. The claimant, 
Bean, thereupon sued out this writ of error, 
assigning for error, inter alia, the admission 
of the testimony excepted to as above, and 
the portions of the charge inclosed in paren- 
thesis. 

Stanley, Brown & Clarke, for plaintiff in 
error. 
A. D. Keasby, contra. 

McKENNAN, Circuit Judge. The court 
below permitted the United States to prove, 
by the pffieers who made the seizure, upon 
what previous information they acted and 
from whom that information was derived, 
and also by their informant, what he had 
told them, touching the proposed illegal im- 
portation of the goods. The conversations of- 
fered to be proved occurred in the absence 
of the claimant, and were objected to as 
hearsay, and it is now urged that the proof 
of them ought to have been excluded upon 
that ground. If the claimant were the sub- 
ject against which the proceeding was di- 
rected and was, therefore, necessarily a par- 
ty to it, there might be force in the objec- 
tion, as the reason of the rule which ex- 
cludes hearsay evidence might be invoked in 
his favor. But he was a voluntary inter- 
vener, the goods themselves being the de- 
fendant and offender, if there was any of- 
fence, and subject to the punitive conse- 
quences of a violation of the law committed 
by any person in reference to them. In U. 
S. v. 661 Bales of Tobacco [Case No. 16,297], 
Judge Blatchford said: "If any person does 
so and so, in regard to goods, they are for- 
feited. In all the statutes the merchandise 
is personated, the merchandise is called the 
offender; and if any person does in regard 
to that merchandise,— and, for the purposes 
of this case, I will limit it to any person 
lawfully connected with the merchandise,— 
if any person does the forbidden acts, the 
merchandise is forfeited. It is not like an 
indictment, in a criminal ease, where per- 
sonal guilt must be brought home to the in- 
dividual, and where he is not responsible 
criminally for the acts of another; but in 
this case, and in all cases of this kind, the 
merchandise is responsible for the forbidden 
act of any person connected with it." So 
also, said Mr. Justice Strong, in his opin- 
ion in this case: "This is not a proceeding 
against the importers. It is against the 
goods imported. They are treated as guilty." 



It is plain, therefore, that if the communi- 
cations to the revenue officers, proposed to 
be proved, were relevant to the inquiry in 
hand, they were not objectionable because 
they were made in the absence of the claim- 
ant. There was evidence to show that the 
goods were imported, and were removed 
from the vessel in violation of law, and it 
was necessary to determine whether a viola- 
tion of law was actually intended. Was it 
not then pertinent to show, that what was 
done in reference to the goods was in pur- 
suance of a prearranged plan; that the fact 
of an intended illegal importation was 
known to the officers before hand? And if 
the subsequent mode of dealing with them 
by the person in whose control they were 
accorded with the information given to the 
officers, as to what was proposed to be done, 
may not the essential illegal intent be im- 
pressed upon the goods? If an illegal act 
is committed, may not information commu- 
nicated to an officer, within the scope of his 
duty, of a purpose to commit it and of the 
manner of committing it, although not de- 
rived directly from the wrong doer, be con- 
sidered to characterize the intent with which 
the act was committed? Indeed, I think, 
where a seizure has been made, and the 
question is whether it was warrantable, in- 
formation of a purpose to do an act, touch- 
ing the subject of it, which is verified by 
the commission of the act, may properly be 
regarded as so connected with the act itself, 
as to constitute part of the res gestse, and is 
provable as such, in proceedings of this 
kind. Evidence of a kindred character was 
allowed in the case of U. S. v. 661 Bales of 
Tobacco, supra, the judge saying, "It was 
admissible under the decisions of the su- 
preme court, not for the purpose of proving 
the body of the offence, but for the purpose 
of characterizing the intent with which a 
given act may have been done." 

I do not understand the court below as 
having unqualifiedly instructed the jury that 
the burden of proof, as to fraudulent intent, 
was upon the claimant. The language of 
the judge was: "You must commence your 
inquiry with this proposition, that the im- 
portation of the goods was contrary to law. 
That much has been settled in the case in 
the previous trial. Then, if you are of the 
opinion, from the tacts shown, that Mr. 
Bean knew that his method of bringing in 
the mercandise was unlawful, the burden 
rests upon him to satisfy you by affirmative 
proof, that he did noc adopt this method 
for the purpose of evading the payment of 
duties, but for some other and lawful pur- 
pose, as, for instance, to save freight, or to 
save time in the matter of transportation. 
But, if you are of opinion, that he was not 
aware that such a mode of bringing in or 
unloading of the goods was contrary to law; 
then the government is obliged to establish 
by positive proor to your satisfaction, that 
all the steps taken by him, in the direction 



[27 Fed. Cas. page 167] 

of their transportation, were taken with a 
fraudulent intent, to wit, for the purpose 
of getting the merchandise into the country 
without the paying of duties." There is no 
error in this. Its obvious import is, that, if 
the claimant knew he was violating the law, 
an intent to evade the duties might fairly 
be imputed to him by the jury, and that 
hence it devolved upon him to present satis- 
factory counter proof that he was actuated 
by a lawful purpose. In other words, that 
the presumption of fraudulent intent arising 
from wilful violation of the law, shifted up- 
on the claimant the burden of proving the 
absence of such intent This does not con- 
found guilty knowledge with fraudulent in- 
tent, but correctly states, that an intent to 
evade the payment of duties and thus to de- 
fraud the government, may properly be in- 
ferred from an overt wilful violation of law, 
and that the duty of disproving this un- 
favorable inference devolved upon the claim- 
ant. 

No special notice of the other errors as- 
signed seems to me to be necessary. It is 
sufficient to say, that I do not think they 
are sustained. The judgment is affirmed. 



Case No. 15,887. 

UNITED STATES v. NINETY DEMI- 
JOHNS AQUADIENTE.i 

. [MS.] 

District Court, S. D. Florida. Nov., 1879.2 

Forfeitures— Violation of Tariff Laws— Intent 
to Dbfbaud— Admiralty Practice. 

1. A violation of the requirement in Sched- 
ule D of the act of 1870 (Rev. St. § 2504 [16 
Stat. 256]), that "wines, brandy, and other 
spirituous liquors imported in bottles shall be 
packed in packages containing not less than one 
dozen bottles," does not subject liquors not so 
packed to forfeiture, for there is no statute 
declaring such a forfeiture, and a constructive 
forfeiture is not justified except in cases of the 
most urgent necessity. 

2. To entail a forfeiture, it is not sufficient 
that there has been a violation of law by means 
of the thing sought to be forfeited, but there 
must have been such a violation as will bring 
it directly under the letter of the law declaring 
the forfeiture. 

3. The act of June 22, 1874, § 16 [18 Stat 
189], which makes the finding of an intent to 
defraud a prerequisite to forfeiture of goods, 
though in terms restricted to cases in which is- 
sue of fact is joined, may nevertheless be con- 
sidered applicable to suits in rem, in admiralty, 
even when there is no answer or appearance; 
since the admiralty practice is adapted to pro- 
tect the rights of the absent owner. 

G. Bowne Patterson, U. S. Atty. 

LOCKE, District Judge. This is the second 
libel against this property on account of ir- 
regularities in the packages in which it was 
found, it being, as is alleged, in large bot- 
tles, to wit, demijohns, and not packed in 

i [Not previously reported.] 
2 [Affirmed in 8 Fed. 485.] ., 
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packages of not less than twelve. The ques- 
tion at issue is whether the portion of Sched- 
ule D, Act 1870 (section 2504, Rev. St), which 
provides that "wines, brandy, and other spir- 
ituous liquors imported in bottles shall be 
packed in packages containing not less than 
one dozen bottles in each package," author- 
izes a forfeiture of such property if not so 
packed. It is admitted that there is no for- 
feiture declared by the language of any stat- 
ute, nor has any law or decision been eited, 
under which cr wherein it may or has been 
enforced; nor am I aware of any. Forfei- 
tures are not favored in law, and, in my opin- 
ion, there can be none without a direct viola- 
tion of a positive enactment for which they 
have been declared to be the penalty. Im- 
plications either of violation of law or char- 
acter of penalty will not justify them. In 
order to entail a forfeiture, it is not sufficient 
that there has been a violation of law by 
means of the thing sought to be forfeited, 
but there must have been such a violation as 
will bring it directly under the letter of the 
law declaring the forfeiture. I consider this 
principle so well established that nothing but 
the most urgent necessity would justify a con- 
structive forfeiture, and I do not consider 
such a construction necessary for the protec- 
tion of the revenue any more than supported 
by authority. If it has not been declared by 
legislation, it cannot be assumed to have been 
intended as a penalty. Had all importations 
in any manner irregular been declared contra- 
band* and the general penalty of forfeiture 
been declared, or no penalty been attached, so 
that the general penalty of forfeiture might 
attach for a violation of law by presumption, 
it might be regarded with more favor; but 
such is not the case, and the very presence of 
the declaration of forfeiture under other cir- 
cumstances, as, for instance, in this same sec- 
tion, where it is declared that all liquors im- 
ported in casks of a less capacity than four- 
teen gallons shall be forfeited, makes the 
absence of such declaration presumptive evi- 
dence of the absence of intent in the legisla- 
tors to affix it as a penalty. 

There is another question presented in this 
case aside from the one of the insufficiency or 
absence of any law justifying a forfeiture not 
positively declared, and that is the provisions 
of the lGth section of the act of June 22, 1874, 
which provides that in all actions, suits and 
proceedings for the forfeiture of any goods, 
wares, or merchandise the distinct proposition 
whether the acts alleged to be done were 
done with intent to defraud the United States 
shall be inquired into, and, unless the intent 
to defraud be found, there shall be no forfei- 
ture. The language of the section confines it 
to actions in which an issue or issues of fact 
are joined, but it may well be considered 
whether in admiralty issues of fact are not 
joined by the force of law and practice, even 
though there may be no answer or appear- 
ance. This question has been discussed and 
decided to a certain extent in the affirmative 
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by Justice Bradley in TJ. S. v. The Mollie 
[Case No. 15,795], and there appear to be 
good grounds for so considering them, and re- 
quiring strict proof in every cause in ad- 
miralty, even though the parties in interest 
may be in default. 

Admiralty practice is adapted to,* and in a 
vast majority of cases founded upon, actions 
in rem, against the thing, not able to answer 
for itself, while the actual owner is absent, 
either entirely uninformed as to the condition 
of his property, or unable to respond in per- 
son, often too ill informed as to its circum- 
stances to respond understanding^ at all. 
The very liberality of such practice is intend- 
ed to throw around the property of absent 
owners all the protection which the court hav- 
ing it in possession can grant, and although 
it may not be so much demanded today with 
steam and telegraphic communication as in 
the past, yet the spirit of protective equity 
which has made courts of admiralty trusted 
-abroad as well as at home requires that it 
should not be disregarded. 

In seizures made on land a judgment of con- 
demnation is made on default, but where the 
seizure is made on water "the court shall 
hear the case ex parte, and adjudge therein 
as to what law and justice may appertain;" 
treating such case as if issue were joined on 
any question of fact essential to a con- 
demnation. In one of these cases the pre- 
sumption is that the seizure is from the cus- 
tody of the actual owners; in the other, that 
the owners receive no personal notice, and 
perhaps none at all. Under the section quot- 
ed, it is made the duty of the court, where is- 
sue of fact has been joined, to consider the 
proposition of the presence of an intent to 
defraud, and it seems but reasonable that the 
same proposition may be considered in cases 
where it is the privilege and duty of the court 
to deem such issue of fact joined in practice 
as in the case of admiralty seizures. 

If this position is correct, as I consider it is, 
it precludes any forfeiture, as there is no al- 
legation of an intent to defraud, nor do the 
circumstances point to any such intent, and 
the libel must be dismissed. 

[On appeal to the circuit court the decree of 
this court was affirmed. 8 Fed. 485.] 



UNITED STATES (NINETY-FIVE BALES 
OF PAPER v.). See Case No. 10,274. 



Case 'No. 15,888. 

UNITED STATES v. NINETY-FIVE BAR- 
RELS OF DISTILLED SPIRITS. 

[8 Int. Rev. Ree. 105.] 

Circuit Court, E. D. New York. 18G8. 

Internal Revenue Act — Forfeiture bt Agree- 
ment — Rights of Informer. 

[Where liquor is forfeited by consent iu pur- 
suance of an agreement made by the commis- 
sioner of internal revenue, and upon a relin- 
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quishment by the government of a portion of 
the proceeds of sale, very convincing evidence 
is necessary to entitle one to share in such 
proceeds on the ground that he furnished suf- 
ficient facts to the government to condemn the 
property.] 

BENEDICT, District Judge. This case 
comes before me upon a motion to confirm 
the leport of a commissioner to whom it was 
referred, to ascertain and report the person, 
if any, entitled to share as informer in the 
proceeds of the forfeiture of certain distilled 
spirits condemned and sold in this action. 
The report of the commissioner is that one 
Joseph G. Ward is the person who first in- 
formed of the matter whereby the forfeiture 
was incurred; to which report objection is 
made by the district attorney, who, on the 
part of the government, insists that under the 
facts disclosed no person is entitled to share 
as informer. I have examined the evidence 
with care, and am unable to agree with the 
commissioner in his conclusion. 

It appears that the forfeiture in this case 
was by consent in pursuance of an agreement 
made by the commissioner of internal reve- 
nue; and upon a relinquishment by the gov- 
ernment of a portion of the proceeds of sale, 
so that in point of fact the government has 
realized less than the amount of tax to se- 
cure which the spirits were in bond at the 
time of the seizure. Under sueh circumstan- 
ces very convincing evidence would be neces- 
sary to justify the conclusion that facts suffi- 
cient to condemn the property had been com- 
municated to the officers of the government 
by any person. Here the evidence is far 
from convincing to my mind, and viewed in 
its most favorable aspect, does not present a 
state of facts upon which I can feel justified 
in adjudging that a forfeiture of this prop- 
erty has been incurred by reason of any mat- 
ter or thing first communicated to the proper 
officers of the government. The report, there- 
fore, must be set aside, and the fund dis- 
tributed to the proper -officers of the govern- 
ment. 



Case ISTo. 15,889. 

UNITED STATES v. NINETY-FIVE BAR- 
RELS OF DISTILLED SPIRITS. 
[12 Int. Rev. Rec. 123.] 

District Court, D. Massachusetts. Sept. Term, 
1870. 

Internal Revenue — Stamping and Branding 
Casks— Forfeiture, 

1. Wholesale dealers are bound to "cause" 
their casks to be stamped and branded in the 
cases which come under sections 25 and 47 of 
the act of July 20, 1868 (15 Stat. 136, 144). 

2. A knowing and wilful failure to comply 
with section 25 will cause a forfeiture of the 
goods by virtue of section 90, because no other 
penalty or punishment is anywhere provided for 
such failure. Otherwise with a neglect of the 
requirements of section 47, because that section 
provides a penalty for a breach thereof. 

[Cited in TJ. S. v. 4,800 Gallons of Spirits, 
Case No. 15,153; U. S. v. 1,412 Gallons 
Distilled Spirits, Id. 15,960.] 
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LOWELL, District Judge. The demurrer 
to this information raises two points: ■ (1) 
Whether, under statute of July 20, 18G8, it is 
the duty of wholesale dealers, etc., to cause 
their casks to be stamped in the cases men- 
tioned in sections 25 and 47; (2) whether 
their neglect to do so will work a forfeiture 
of these goods under section 96. See 15 
Stat. 136, 144, 164. 

The first question has been answered in the 
affirmative by two judges in U. S. v. One 
Rectifying Establishment [Case No. 15,952], 
and U. S. v. One Hundred and Thirty-Three 
Casks, etc. [Id. 15,940]; and in the negative 
by one in U. S. v. Thirty-Seven Barrels, etc. 
[Id. 16,466]. 

I consider the question a nice one, but on 
the whole incline to the former opinion. It 
is true that the government gauger is to do 
the work; but he cannot in fact do it nor be 
held responsible for its neglect unless the 
owner shall notify him when and where to 
do it. Then, considering the peculiar lan- 
guage of section 96 r which punishes the wilful 
neglect to do or cause to be done any of the 
things required by law in the carrying on or 
conducting of the business, which last phrase, 
"cause to be done," seems to refer to acts 
which the owner is not to do personally nor 
by his mere agent, and that this phrase is 
dropped presently when the section speaks 
of doing prohibited acts; and considering 
that these are civil penalties-, it seems to me 
that section 96 imposes these penalties on the 
owner who wilfully neglects or omits to see 
to it that the business is properly conducted, 
in accordance with the act. If he has noti- 
fied the officer, and the real neglect is on the 
part of the latter, the case would fail. 

As no penalty or punishment is imposed 
on wholesale dealers nor on their property 
for neglect of the things required by section 
25, it follows that if a wilful neglect is made 
out under that section, the forfeiture is in- 
curred, by the general words of section 96. 

Not so with section 47, which forfeits the 
casks or packages, and those only which are 
without the marks required by that section. 
Here is a penalty imposed, and section 96 
applies only to acts or omissions for which 
no penalty or punishment is imposed by any 
other section. It is argued that section 96 
is to be divided, and to read thus: If no 
other penalty or punishment is imposed, there 
shall be a penalty of $1,000; and the offend- 
ers, whether punishable under any other sec- 
tion or not, shall forfeit their gooods. 

There is no sufficient ground for so distort- 
ing the words of the act. The whole para- 
graph is connected, and the qualification ex- 
tends to the pecuniary penalty and to the 
forfeiture. The language is so clear and ex- 
plicit, that any paraphrase is rather likely 
to obscure it than to make it more plain. It 
means: If there be any wilful omission, and 
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no other penalty or punishment has been pro- 
vided, then we impose this payment and for- 
feiture. It was argued' that the forfeiture 
of the unmarked goods imposed by section 47 
is neither a penalty nor a punishment; but 
the statute often uses "penalty" and "forfei- 
ture" interchangeably, as where it says the 
distiller shall forfeit the sum of, etc., and in 
other places, shall pay a penalty, etc.; and 
besides, a forfeiture is a penalty, and is so 
treated by section 96 itself. 1 have carefully 
read a charge to the jury reported to have 
been given in Quantity of Distilled Spirits 
[Case No. 11,495], which if correctly given,* 
which I take leave to doubt, seems to hold 
that these penalties are imposed for all wil- 
ful acts and omissions in addition to the pen- 
alties imposed for the same acts and omis- 
sions if not wilful. Now, in the first place, 
it is very doubtful whether "knowingly" and 
"wilfully," in section 96, qualify anything 
but neglects, omissions, and refusals. I am 
inclined to think they do not, and that the 
careful qualification as to mere neglects 
that they must be knowing and wilful, and 
which much strengthens the argument on the 
first point, is purposely omitted when pro- 
hibited acts are spoken of, which are personal 
and must be presumed to be wilful. But 
however this may be, I cannot believe that 
congress intended to forfeit one thousand dol- 
lars and the stock in trade for the same acts 
and omissions for which it had already de- 
nounced a great variety of punishments, 
some much larger and including the same 
goods, and some much less, and amounting 
to only a very small fine. Indeed, if there 
were no express reservation of previous pen- 
alties, there would be a necessary contradic- 
tion in saying that the stock should be for- 
feited for an act or omission for which al- 
ready a different penalty had been estab- 
lished. It might in such a case be necessary 
to adopt the later section as overruling the 
former; but this is a rude and artificial con- 
trivance, not to be adopted except in the 
last resort, from which we are relieved by 
the clear language of section 96. In this con- 
struction I am supported by the deliberate 
judgments of two learned judges in the cases 
first above cited, to which I am happy to be 
able to refer. U. S. v. One Rectifying Es- 
tablishment [Case No. 15,952], and U. S. v. 
One Hundred and Thirty-Three Casks [Id. 
15,940]. 

The demurrer to the second count is sus- 
tained, to the first count overruled. 



[NOTE. The parties having reformed the 
pleadings, the claimant filed a second demurrer, 
and on the hearing of tlie cause, the demurrer 
was sustained on both counts. Case No. 15,- 
890.] 



1 It was correctly given. 
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Case No. 15,890. 

UNITED STATES v. NINETY-FIVE BAR- 
RELS OF DISTILLED SPIRITS. 
£14 Int. Rev. Rec. 6.] 
District Court, D. Massachusetts. April, 1873. 

Internal Revenue — Unstamped Packages. 

The forfeiture of distilled spirits by section 
57 of the act of July 20, 1868 [15 Stat. 150], 
is general, and that section imposes a penalty 
for a violation of section 25 in case the un- 
stamped packages contain more than five gal- 
lons. 

R. M. Morse, Jr., for claimant Lotan Gas- 
sett 
J. C. Ropes, Asst U. S. Atty. 

LOWELL, District Judge. Since this case 
was before me on demurrer the parties have 
by consent reformed the pleadings, and the 
claimant has filed a second demurrer, which 
raises the single question whether section 
57 of the statute of July 20, 1868 (15 Stat. 
150), does not impose a penalty or punish- 
ment for a violation of section 25. In my 
former decision [Case No. 15,859] I express- 
ed the opinion that there was no penalty im- 
posed for a violation of section 25, and three 
district judges have expressed a like opinion. 
U. S. v. One Rectifying Establishment [Id. 
15,952]; U. S. v. Thirty-Seven Barrels, etc. 
[Id. 16,466]; U. S. v. One Hundred and Thir- 
ty-Three Casks [Id. 15,940]. And this was 
agreed to be the case by both counsel at 
the former hearing. But it seems that sec- 
tion 57 contains a clause which, taken lit- 
erally, is broad enough to reach every neg- 
lect to brand or stamp or cause to be brand- 
ed or stamped any cask or package of 
more than five gallons. It is: "And all dis- 
tilled spirits found after thirty days from 
the time this act takes effect in any cask or 
package containing more than five gallons 
without having thereon each mark and stamp 
required therefor by this act shall be for- 
feited to the United States." It is argued 
by the district attorney that the meaning is 
to punisb merely the violation of this sec- 
tion, and that "act" in the latter part of the 
clause should read "section;" and such 
was the opinion of Judge Ballard in one of 
the cases above referred to. In none of the 
other decisions that I have seen has this 
section been construed or cited, and it is 
not clear that the point was fully argued in 
that case. There is great force in the argu- 
ment from proximity of place and context; 
all the remainder of that section refers to 
spirits already distilled and held for sale at 
the date of the passage of the act, and this 
forfeiture is interposed in the middle of a 
sentence of which the former part relates 
only to such spirits. 



It was very frankly admitted by the dis- 
trict attorney that a great many forfeitures 
have been adjudged here on informations 
framed under the broad construction of this 
clause in defaulted eases; and it never oc- 
curred to me, in reading or hearing these 
informations, as I always do in such cases, 
that there ought to be an allegation that the 
spirits were in existence and owned by some 
persons who intended to sell them at the 
time of the passage of the act, which would 
be necessary to bring them within the more 
restricted construction. Of course, the gov- 
ernment must abide by the same interpreta- 
tion when it will relieve the goods as when 
it will forfeit them; but I understand their 
position now to be, that any informations 
that may have been brought against un- 
stamped spirits by virtue of this clause were 
ill-advised excepting where the spirits were 
held for sale at the date of the passage of the 
act; and as this is the first time the point has 
been distinctly raised, they certainly ought 
not to be precluded from taking their pres- 
ent position. Upon the best consideration 
I can give the question, I am of opinion that 
the forfeiture is general and not to be lim- 
ited by the context. The language is unam- 
biguous that all distilled spirits found in any 
cask, etc., not having each mark and stamp 
required by the act, shall be forfeited. There 
appears no reason of justice or policy for 
confining the meaning of "act" to "section," 
but rather the contrary. It is proper and 
usual' that the goods which are not stamp- 
ed should be forfeited, and it is so provided 
in respect to cigars and tobacco by sections 
70 and 90 of this act; but there is no general 
provision forfeiting unstamped spirits un- 
less it be the clause now under considera- 
tion. To limit the meaning will not only re- 
quire us to read "act," as if it were "section," 
but to disregard "each" because there is 
but one particular stamp required by this 
section, and this would naturally be men- 
tioned as "the stamp required by this sec- 
tion," or by some such expression. I con- 
sider the more reasonable construction to 
be that congress haying by this section put 
all spirits on an equality in this respect, 
namely, that all must be stamped and brand- 
ed whether made before the statute was 
passed or afterwards, intended to say that 
all spirits which were not properly stamped 
and marked should be forfeited, whatever 
the previous history of the spirits might be, 
or whatever the special marks or stamps 
which ought to be put upon them. I must, 
therefore, sustain the demurrer on both 
counts and dismiss the information, leaving 
the United States to their remedy by writ 
of error. 
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Case No. 15,891. 

UNITED STATES v.' NINETY-FIVE 
BOXES, ETC. 

SAME v. TWO HUNDRED AND THIRTY- 
EIGHT BOXES, ETC 

[19 Int. Rev. Rec. 101J 

District Court, D. New Jersey. March 21, 

1874. 

Customs Duties — Entries as Passengers' Bag- 
gage —Forfeitures. 
Where dutiable merchandise was imported 
as passengers' baggage, but no attempt was 
made by the owners and consignees to have 
it passed as such, and the owner, without 
knowledge of the seizure by the officers of cus- 
toms, offered the goods, with correct bills of lad- 
ing and moneys, for entry at the custom house, 
held, that such goods were not forfeitable ei- 
ther under the 50th section of the act of March 
2, 1799 [1 Stat 665], the 1st section of the act 
of March 3. 1863 [12 Stat. 742], or the 4th sec- 
tion of the act of July 18, 1866 [14 Stat. 179]. 

A. Q. Keasbey, U. S. Dist Atty. 
Stanley, Brown & Clarke, for claimants. 

NIXON, District Judge. The claimants, 
the principles involved, and the facts, in the 
two cases above stated are substantially the 
same. The goods described in the informa- 
tions were seized by the collector of customs of 
New York, at Hoboken, in this district, and in- 
formations were filed claiming their forfeiture 
under section 50 of the act of March 2, 1799, 
section 1 of the act of March 3, 1^63, and sec- 
tion 4 of the act of July 18, 1866. Sacks & 
Herzberg, merchants and importers, doing 
business in New York, put in claims and 
duly filed answers to the informations. On 
the trial of the first stated case, the result 
of which, by consent of counsel, was to de- 
termine the second, no question was raised, 
in regard to the facts, and the court directed 
a verdict for the government, subject to the 
opinion of the court upon the questions of 
law; and also requested the jury to find 
specially whether or not the claimants were 
guilty of intentional fraud, and design to 
evade the payment of duties. This was done 
for the information of the secretary of the 
treasury, if the case should afterwards come 
before him on application in behalf of the 
claimants for remission of the forfeiture. A 
general verdict for the government was 
found, as directed, but the jury failed to 
agree upon the question of fraud. 

The facts in the two cases are substantial- 
ly as follows: The goods in question were 
owned by the claimants, Sacks & Herzberg, 
importers of dress trimmings in New York; 
one member of the firm, Sacks, residing in 
New York, and the other, Herzberg, in Ber- 
lin. They had been in the habit of import- 
ing goods from Hamburg, which were 
shipped from time to time by their agents in 
that city. Morris L. Sacks, father of one of 
the claimants, was in Germany in the winter 
of 1872-3, visiting his relatives, and when 
about to return to this country, in the month 
of February, received a letter from his son 



requesting him to go to the shipping agent 
of the firm in Hamburg, and ascertain 
whether there were any goods prepared for 
transportation, and, if so, to bring them with 
him. He did so, and found two cases of 
goods ready for shipment. They were rat 
on board the Frisia by their agent, and 
marked "personal luggage" of Mr. Sacks, the 
elder, who had taken passage in that steamer. 
The reason assigned for so marking the 
cases was to save, in part, the costs of trans- 
portation. Each passenger was allowed by 
the steamship company a certain number of 
cubic feet for his baggage, and, as he had lit- 
tle of his own, he would be obliged to pay 
on this merchandise only for the space oc- 
cupied by it in excess of the usual allow- 
ance for baggage. The Frisia was to sail on 
the 19th of February. On the 18th, Mr. 
Sacks, in consequence of sickness, found that 
he was unable to go on board, and endeav- 
ored to have the goods withdrawn from the 
steamer, but was unsuccessful, in conse- 
quence of their being stowed in the hold of 
the vessel. They came over among the per- 
sonal baggage of the steamer; were not en- 
tered in the' ship's manifest; were landed on 
the wharf at Hoboken, with the passengers r 
baggage under the general permit granted 
by the collector for that purpose, and no one 
claiming them, they were seized by the offi- 
cers of the customs, and sent to the seizure 
room for forfeiture. Mr. Sacks, the elder, 
sailed a week later in the Westphalia. Four 
other cases were then ready for shipment, 
and were taken by him on board, and marked 
as, and deposited with, the personal baggage. 
They were put upon the manifest of the 
ship as passengers' baggage, and not as 
merchandise, and on the arrival of the steam- 
er in Jersey City were landed upon the dock 
for examination under the permit to remove 
personal baggage, where, as in the other 
case, they were seized. None of the cases 
contained anything except merchandise, sub- 
ject to duties. 

Upon this state of facts, it is insisted by 
the district attorney in behalf of the United 
States, that the mode of importation was an 
experiment by the parties, to ascertain 
whether the payment of duties could be 
avoided by inducing the officers of customs- 
to allow the goods to pass without inspection, 
as passengers* baggage exempt from duty, 
and ultimately intending to pay the duties if 
payment should be demanded, and he claims 
that the goods are forfeited under the 50th. 
section of the act of March 2, 1799, and also 
under the 1st section of the act of March 3, 
1863, and the 4th section of the act of July 18 r 
1866. 

The facts place the case before me, so- 
clearly outside of the provisions of the sec- 
tions of the two last reeited statutes, that 
I shall not stop to particularly consider them. 
The penalty of forfeiture authorized by the 
first section of the act of 1863, refers to- 
frauds or attempted frauds in regard to the 
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entry of goods by the owner, consignee, or 
agent; and is only incurred by some overt 
act, after their importation, in respect to 
their entry at the custom house for the 
payment of duties. The alleged unlawful or 
fraudulent practices here complained of were 
in connection with the importation and not 
the entry of the goods, which are quite dis- 
tinct matters. The importation is complete 
before the time for entry begins. Waring v. 
Mayor, S Wall. [75 U. S.] 118; Act 1799, § 
.36. The goods were seized before an entry 
was attempted to be made. The 4th section 
of the act of 1866 prescribes the penalty of 
forfeiture in cases of the fraudulent impor- 
tation of goods contrary to law, and as was 
held by the late Judge Hall in U. S. v. 
Thomas [Case No. 16,473], refers not to the 
importation of dutiable goods without the 
payment of duties, but to the bringing in 
either of special articles whose importation 
is wholly prohibited or of merchandise ad- 
mitted under certain circumstances and sub- 
ject to duty, or forbidden under others, as 
for instance impoi-ting cigars in boxes con- 
taining more than five hundred and brandy 
•or other spirituous liquors in casks of a ca- 
pacity less than thirty gallons. It is for the 
wisdom of the legislature to impose these 
prohibitions and restrictions in its discretion, 
and the importing of such articles in any 
other than the prescribed mode might be 
deemed an importation contrary to law. 
But it is not as a general rule against the 
law to import or bring into the United States 
goods subject to duty without first paying or 
securing the duties, for nothing is due or pay- 
able thereon until after the importation has 
laken place, and the necessary entries have 
been made and the duties ascertained. 

We are then brought to the single ques- 
tion whether these goods are liable to for- 
feiture nnder the provision of the 50th sec- 
tion of the collection act of 1799. The pro- 
hibition of the section is that, "no goods, 
wares, or merchandise, brought in any ship 
or vessel from any foreign port or place, shall 
be unladen or delivered from such ship or 
vessel within the United States, but in open 
day; nor at any time without a permit from 
the collector and nr»val officer, if any, for 
such unlading or delivery." The goods in 
controversy were taken from the steamer and 
placed upon the dock for examination under 
permits, from the collector and naval officer 
to examine personal baggage. These permits 
were issued by virtue of the 46th section 
of the collection act, which provides "that 
whenever the collector and naval officer, if 
any, shall think proper, so to do, they may 
and are hereby authorized in lieu of the pro- 
visions and directions before mentioned" (in 
reference to the entry of personal baggage by 
the owner and in his behalf), "to direct the 
"baggage of any person arriving within the 
United States to be examined by the surveyor 
of the port or an inspector of the customs, 
and to make a return of the same, and if 



any articles shall be contained therein, which 
in their opinion ought not to be exempted 
from duty, according to the true intent and 
meaning of this act, due entry shall be made 
therefor and the duties thereon paid or 
secured to be paid; and provides, that when- 
ever any article or articles subject to duty 
shall be found in the baggage of any person 
arriving within the United States, which 
shall not at the time of making entry for such 
baggage be mentioned to the collector before 
whom such entry is made by the person mak- 
ing the same, all such articles shall be for- 
feited," etc. These provisions are intelligible 
and require the officers making the examina- 
tion to pass the personal baggage, and to 
hold all goods, not falling properly within 
the designation, for entry and payment of 
duties, and they authorize the seizure and 
forfeiture of those articles only which are 
found to be withheld from the collector when 
the entry is made. 

It was in proof, that for many years past 
no examination of passengers' baggage has 
taken place on shipboard; that it has been 
the custom, on account of the practical incon- 
veniences of making a proper examination in 
the hold of the vessel, to have everything im- 
ported as personal baggage, placed on the 
dock where it remains under the inspection 
and control of the officers until examined and 
passed by them; that the inspector of cus- 
toms directs the removal from the ship to the 
dock by virtue of the permits of the collector 
and naval officer, authorizing the examina- 
tion, and that it is made solely to facilitate 
such examination. The permits in this case, 
of which the following are copies, were pro- 
duced and admitted: The naval officer says: 
"The inspector on board the steamship Prisia 
from Hamburg, will examine the baggage of 
all the passengers, and if nothing be found 
but personal baggage, permit the same to be 
landed and send all other articles not per- 
mitted in due time to the public store." The 
collector's general order is substantially the 
same: "The inspector on board the steamer 
Prisia, E. Mier, master, from Hamburg and 

Havre, will send to the public store No. 

Hoboken stores, all packages when landed, 
and for which no permit or order shall have 
been received by him contrary to this direc- 
tion, except perishable articles, gunpowder 
and explosive substances, not permitted for 
consumption, which you will retain on board 
and send notice of to this office. The usual 
weighing, gauging and measuring to be done 
before sending goods under this order." 
These authorize the examination of the bag- 
gage by the inspector according to the proviso 
of the 4Gth section above mentioned, and di- 
rect all articles or packages not falling within 
the description of personal baggage to be sent 
to the public stores for entry and the payment 
of duties. 

It is claimed on behalf of the government 
that the removal of the goods which came as 
personal baggage, but which, in fact, were 
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not personal baggage, from the ship to the 
dock, for the special and only purpose of ex- 
amination, was such an unloading or deliv- 
ery of the articles from the vessel, as to bring 
them within the forfeiture of the 50th section. 
This would seem to be a harsh and strained 
construction of the act The goods are in the 
possession and under the sole direction of the 
officers. They are removed to a portion of 
the dock assigned for the purpose by his order 
and for his convenience, and remain as fully 
under his control there as in any part of the 
ship; and in view of the special object of the 
transfer, it does no violence to language to 
hold that no unlading or delivery has taken 
place, and that, constructively, they are still 
on board of the vessel. If such removal, in 
itself, subject the goods to seizure and forfei- 
ture under this section, then the other penal- 
ties of the section may be enforced, and the 
master of the ship and all other persons— in- 
cluding the inspectors that order and super- 
intend the transfer— who are knowingly con- 
cerned or aiding therein, forfeit and become 
liable each to pay for every offence the sum of 
four hundred dollars, and are disabled from 
holding any office of trust or profit, under the 
United States, for a term not exceeding seven 
years; and when the value of the goods 
amounts to four hundred dollars, the vessel, 
her tackle, apparel, and furniture are subject 
to like seizure and forfeiture. I do not say 
that such results, however startling and se- 
vere, should deter the court from enforcing 
the plain provisions of a statute; but they 
are properly adverted to, and entitled to 
weight, in cases like the present, involving 
construction. This interpretation of the laws 
is in harmony with the practice of the govern- 
ment and is confirmed by the rulings of its 
officers for many years past, and, so far as it 
appears, from the beginning. 

The counsel for the claimants put in evi- 
dence the printed instructions of the survey- 
or of the port to the inspectors, from which I 
make the following extracts bearing upon the 
case: "It is expressly enjoined on officers of 
the customs that they must be careful that, 
while no unnecessary delay or needless em- 
barrassment is occasioned, proper scrutiny 
must be made to detect and report for entry 
and payment of duties or security therefor, in 
pursuance of law, all articles found among 
the baggage liable to duty. They are cau- 
tioned, however, that the prime object of their 
labor is to secure the duties of the United 
States, and that they are to avoid making sei- 
zure of baggage because of the presence of 
dutiable articles, unless the intention of 
fraudulent ftnportation is evident." "In the 
absence ot the entry clerk or appraiser, du- 
tiable articles, taken from passengers' bag- 
gage, will be sent by the inspector, as soon 
as possible, to the appraiser's stores, and the 
passenger will be furnished by the inspector 
with the usual baggage certificate." . "Bag- 
gage agents and all other persons (without the 
permission of the surveyor) will be excluded 
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from the vessel and from so much of the dock- 
as is used for examining the baggage, until 
the examination of all the baggage is com- 
pleted." " "The inspector stationed at the gate- 
on the arrival of a steamer must not allow 
any trunk or package to be removed from 
the dock unless it is properly passed and- 
checked by the examining inspector. All bag- 
gage remaining on the vessel or dock not 
claimed within a reasonable time by any pas- 
senger, must be sent by the inspector to the- 
public store designated in the general order." 
The counsel also read in evidence from the- 
printed regulation of the treasury department, 
issued by the secretary, as follows: "It is ex- 
pressly enjoined on officers of the customs 
that they must be careful that, while no un- 
necessary delay or needless embarrassment is- 
occasioned, proper scrutiny must be made to 
detect and report for entry and payment of" 
duties or security therefor, in pursuance of" 
law, all articles found among the baggage lia- 
ble to duty. They are cautioned, however, 
that the prime object of their labor is to se- 
cure the duties due to the United States, and 
that they are to avoid making seizures of" 
baggage, because of the presence of dutiable 
articles, unless the intention of fraudulent im- 
portation is evident" "Should any passen- 
gers' baggage contain dutiable articles to the* 
value of five hundred dollars, it will be sent 
to the appraiser's store for regular entry and 
appraisement as provided by law." It is sub- 
mitted, in passing, that if the officer had" 
obeyed these plain instructions in the case, 
and sent the goods to the public store instead' 
of the seizure room, no fraud upon the revenue 
could possibly have been committed, and the 
present controversy would not have arisen. 
The claimants were advised by letter of the 
shipment. A bill of lading was sent, and in- 
voice in triplicate regularly made and for- 
warded, according to the act of 1S63, and they 
received their first knowledge of the seizure- 
of the goods when they went to the custom 
house with the bill of lading and invoice, for 
the purpose of entry and payment of the du- 
ties. The following letter of the secretary of 
the treasury to the collector of the port of 
New York, in reference to the seizure or 
goods belonging to one Levi, made May S, 
1873, was also exhibited, to show the con- 
struction which the highest officer of the de- 
partment has given to the law: "Washington, 
June 10, 1873. Sir: Your letter of the 23d: 
ultimo is at hand, reporting on the application; 
of M. B. Levi for release of certain new 
wearing apparel, seized for the reason as- 
reported by the seizing officer— that they were 
landed as passengers' baggage, and found to- 
be merchandise not on the ship's manifest. 
The department is unable to see any ground 
for the seizure in the reason assigned; only 
goods belonging or consigned to the master,- 
mate, officers, or crew of a vessel are liable 
to forfeiture when omitted from the manifest, 
and dutiable goods, found in baggage, are for- 
feitable only when regular entry has been^ 
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made in the manner prescribed in section 46, 
.act of March 2, 1799; and such dutiable goods 
haye not been mentioned to the collector at 
the time of making the entry. As it does not 
appear that Mr. Levi was an employee of the 
vessel, or that he made a sworn entry of bag- 
gage, it is the opinion of the department that 
the property should be considered as detain- 
ed for duty, and not as seized." This is not 
quoted, of course, as an authority or rule of 
decision for the court, but to reveal the fact 
that the mode of procedure of the subordinate 
officers in this case is not in accordance with 
the views of their superior. 

I have given to the questions involved a 
careful consideration, because a different con- 
struction of the act was most ably and ear- 
nestly pressed by the district attorney, and 
because the result at which I have arrived 
differs, as I learn, from U. S. v. Three Gases, 
etc. [Case No. 16,498], from a number of de- 
cisions of Judge Blatchford, whose judgment 
in such matters is entitled to great weight. 
For this reason, and because serious doubts 
existed respecting the interpretation of the 
law, under the peculiar circumstances of the 
case I shall give a certificate of reasonable 
cause. 

The method of importation adopted by the 
claimant is exceptional, and is not to be en- 
couraged. It is liable to suggest to the sub- 
ordinate officers of the customs, suspicions 
and intentions to defraud when no such inten- 
tions were in the mind of the parties. I find 
none in the facts of the present case, but if I 
did, it must be remembered that the law does 
not punish intentions, but attempts to evade 
its provisions. The verdict must be set aside, 
and judgment in both cases be entered for the 
claimants. 



Case Ho. 15,89S. 

UNITED STATES v. NINETY-TWO BAR- 
EELS OF RECTIFIED SPIRITS. 

[8 Blatchf. 480.] i 

Circuit Court, N. D. New York. June 20, 1871. 

Forfeiture — Possession of Property— Seizure 
— Jurisdiction. . 

1. Jurisdiction to proceed by information for 
the condemnation of property forfeited under 
the revenue laws, depends upon the possession 
of the property, actual or constructive. 

2. Property was seized, as forfeited for a vio- 
lation of the internal revenue laws. Before any 
information was filed, the property was bonded, 
under section 48 of the act of June 30, 1S64, 
as amended by section 9 of the act of July 13, 
1866 (14 Stat. Ill), and surrendered. An in- 
formation was then filed against the property, 
counting on a violation of the said 48th section, 
and also of section 26 of the act of July 13, 
1866 (14 Stat. 154). On the trial, in the district 
court, there was a verdict for the claimant on 
the count based upon the said 48th section, and 
a verdict for the United States condemning the 
property, on the count based upon the said 26th 
section: Held, that the verdict of condemna- 
tion could not be sustained, because, when the 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



information was filed, the property was not, 
actually or constructively, under seizure, as 
respected proceedings for a violation of the 
said 26th section. 

3. Nor was the difficulty remedied by the 
fact, that, after the information was filed, the 
property was reseized, and then taken posses- 
sion of by the marshal, on a monition founded 
oil the information, and then bonded by its own- 
er. 

[Error to the district court of the United 
States for the Northern district of New 
York.] 

Joseph R. Swan, for plaintiffs in error. 
William Dorsheimer, U. S. Disk Atty. 

WOODRUFF, Circuit Judge. Jurisdiction 
to proceed by information for the condem- 
nation of property forfeited under the rev- 
enue laws, depends upon the possession of 
the property, actual or constructive. There 
must be a seizure, and that seizure must 
continue, unless, as in section 48 of the act 
of June 30, 1864, as amended by section 9 
of the act of July 13, 1S60 (14 Stat. Ill), 
there is special authority given to the officer 
or person making the seizure to take a bond 
for its value, which, in such case, is treated 
as a substitute for the property itself. 

In this case, the property was seized on 
the 26th of September, 1807, but, before any 
information was filed, the collector making 
the seizure had surrendered the possession 
of the property to the owner. He received, 
on such surrender, a bond for its value, as 
authorized by the said 48th section, when a 
seizure is made for the cause mentioned in 
that section. By taking such bond and sur- 
rendering the property, the collector did not 
waive the claim to a forfeiture. On filing 
such bond, it would become the duty of the 
district attorney to proceed, and the court 
had jurisdiction of the matter; but, to make 
such jurisdiction effectual, the process of 
the court must be served by notice to the 
parties executing the bond, and, thereupon, 
the proceeding would have like effect as 
if, after the seizure, and before the surren- 
der, the proceeding had been commenced, 
and the property had been taken by the 
marshal under process In such ease, the 
bond is required as a substitute for the 
property. But the district attorney, al- 
though he filed an information on the 7th 
day of October, did not proceed as for prop- 
erty bonded under the 48th section. He 
counted upon a violation of that section as 
one ground of forfeiture, but no notice was 
given to the parties executing the bond. 
The proceedings upon that count failed on 
the merits, and the judgment ^against the 
claimant and his sureties cannot be sus- 
tained by the 48th section, not only be- 
cause that section was not complied with 
by giving the notice prescribed therein, and 
because the rules of the court were not ob- 
served, but also, and conclusively, because 
the verdict of the jury was for the claim- 
ant upon that count of the information. 
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If the judgment can be sustained at all, 
It is by the second count in the information, 
which is for a violation of the 26th section 
of the act of July 13th, 1866 (14 Stat. 154). 
When a seizure is made for a violation of 
the provisions of that section, the seizing 
officer has no authority to take a bond and 
surrender the property. No such bond can, 
therefore, be regarded as a substitute for 
the property seized. When, therefore, the 
information was filed, there was no prop- 
erty actually or constructively in possession, 
warranting a proceeding by information in 
rem. 

An effort was made to remedy this de- 
fect. The collector, being advised that his 
surrender of the property was improper, 
made, on the 22d of October, a reseizure, 
after which a monition, founded on the in- 
formation theretofore filed, was issued to 
the marshal, and, by virtue of that process, 
the marshal took possession of the property. 
Thereupon, the owner claiming the property 
applied to the court and gave bond for its 
value, and obtained possession thereof, ac- 
cording to the customary and proper prac- 
tice in proceedings to enforce a forfeiture, 
where the property is liable to perish or to 
become greatly reduced in value by keep- 
ing, &c. This did not preclude the claimant 
from insisting, as he did. by answer to the 
information filed before such re-seizure, that, 
when the information was filed, there was 
no jurisdiction to proceed for a condemna- 
tion of the property under the second count 
of the information. He was at liberty to 
defend the suit by all just and legal de- 
fences. The owner of goods seized by the 
marshal is not compelled to submit to their 
loss by perishing or their being wasted by 
keeping; nor does his appearance and giv- 
ing bond to avert that result preclude his 
alleging that the information filed did not 
warrant a taking of the property by the 
marshal. 

After the reseizure by the collector, a new 
information should have been filed, counting 
upon that seizure and alleging the grounds 
of forfeiture. Then, the court would have 
had jurisdiction* and then a verdict of the 
jury, finding the cause of forfeiture under 
the 26th section, would have warranted the 
condemnation of the property, and a judg- 
ment against the parties giving bond, (if 
such bond had, in that case, been given,) 
would have been regular and legal. But 
the present judgment stands only upon an 
information filed against property not under 
seizure, and of which there was no posses- 
sion, actual or constructive, warranting con- 
demnation under the 26th section, under 
which alone the judgment was pronounced. 
This conclusion necessarily results from the 
decisions in The Ann, 9 Cranch [13 U. S.] 
289; The Josefa Segunda, 10 Wheat. [23 U. 
S.] 312; and The Abby [Case No. 14], where 
it is held, that, to sustain a condemnation, 
there must be a good subsisting seizure at 



the time when the information is filed. 
These cases nor the present regard a forci- 
ble, tortious, or fraudulent dispossession of 
the seizing officer as invalidating or dis- 
placing a seizure; and I do not suggest that 
a proceeding may or may not be valid where 
the owner voluntarily waives actual seizure 
and voluntarily appears and answers to^n 
information, as to which see U. S. v. The 
Henry [Id. 15,352]. Here, the proceeding 
was altogether hostile. When the informa- 
tion was filed there was no subsisting sei- 
zure, and the bond given was necessarily 
given to save the property. 

I am of opinion that the judgment is er- 
roneous and should be reversed. 



Case Hlo. 15,893. 

UNITED STATES v. NISSLEY et al. 

[13 Int. Rev. Ree. 174; 1 Dill. 586.] i 

Circuit Court, D. Iowa. 1871. 

Internal Revenue — Estimated Production op 
Distillery. 
Under section 20 of the internal revenue act 
of July 20, 1868 (15 Stat. 125), a distiller is 
bound to pay taxes on 80 per cent, of the pro- 
ducing capacity of his distillery, although this 
may be on more than the amount of spirits ac- 
tually produced. 

This was an action on a distiller's bond 
dated 26th day of August, 1869, and contain- 
ing the usual conditions. The breach is al- 
leged in the following terms: "That the de- 
fendant did not comply with all the provi- 
sions of the law in relation to his duties as a 
distiller, in this, to wit: that in operating his 
distillery in the months of March and April, 
1870, he only paid the assessment on the 
amount of spirits actually produced, whereas 
he was bound by the acts of congress to pay 
on SO per cent, of the producing capacity of 
the distillery during the period aforesaid, 
making a difference of $3,164 between the 
amount of spirits actually produced by the 
defendant during the said two months, and 
the amount legally due the United States 
when estimated upon the basis of 80 per 
cent, of the producing capacity of the defend- 
ant's distillery." To recover this difference 
the action is brought, and it is alleged that 
the amount claimed has been duly ascer- 
tained and assessed by the assessor of the 
district. The defendant [Samuel H. Nissley] 
demurred to the petition, and the question ar- 
gued thereon was whether the defendant, hav- 
ing paid the tax on all the spirits actually 
produced, was bound to pay also the differ- 
ence between that sum and 80 per cent, of 
the producing capacity of his distillery? The 
opinion of the court (in which all the judges 
before whom the cause was argued concur- 
red) was orally pronounced by Mr. Justice 
MIDLER, who examined and commented on 
various sections of the act of July 20, 1868. 

Mr. Sapp, U. S. Dist. Atty., and Mr. Lowe, 
Asst. U. S. Dist. Atty. 

i [1 Dill. 586, contains only a partial report,] 
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Mr. Leffingwell, for defendant. 

PER CURIAM. It is the opinion of the 
court that -under the 20th section of the act 
of July 20, 18GS (15 Stat. 125), the defendant 
is liable to pay the amount which the gov- 
ernment seeks to recover. Under the act, 
the distiller is bound to pay taxes on all the 
spirits distilled or produced by him, and 
hence the various provisions contained in it 
requiring oaths, books, reports, etc. But in 
order the further to guard against fraud, the 
act provides for surveying, estimating and de- 
termining the true producing capacity of 
every distillery (section 10) > and it makes it 
the duty of the assessor each m>onth to de- 
termine whether the distiller has accounted 
in his returns for the preceding month for 
all the spirits produced by him (section 20), 
and it prescribes a legislative test or mode 
of determining the quantity to be accounted 
for— to wit: forty-five gallons of mash are de- 
clared to represent not less than one bushel 
of grain, and seven gallons of mash not less 
than one gallon of molasses. If the distiller 
returns less than the amount this test re- 
quires, he is to be assessed for the deficiency. 
Then follow the concluding words of the sec- 
tion, "but in no case shall the quantity of 
spirits returned by the distiller, together with 
the quantity so assessed, be for a less quan- 
tity of spirits than 80 per centum of the pro- 
ducing capacity of the distillery as estimated 
under the provisions of this act." Upon a 
survey of all the provisions of the statute, the 
intention of congress seems to be plainly this: 
The distiller must pay on all he manufac- 
tures, even if he produces up to 95 or 100 per 
cent, of the capacity of the distillery, and 
therefore we find in the act that the govern- 
ment anxiously provides so many checks 
against frauds. But to set a limit (which 
congress deemed to be reasonable) to the ex- 
tent to which the government might be de- 
frauded, the act declares that the distiller 
shall absolutely account for 80 per centum of 
the producing capacity of his distillery. He 
will have to pay more than this if he actually 
produces more and it can be shown; but in 
no event can he escape paying less than 80 
per centum of the amount which, as estimated 
by the aet, the distillery has the capacity to 
produce during the time it is in operation. 
Demurrer overruled. 



Case Wo. 15,894. 

UNITED STATES v. NOAH. 

[1 Paine, 368.] i 

Circuit Court, S. D. New York. April Term, 
1825. 

Sheriff — Escape of Debtor — Taking Boxd — 

assignment of bond — surrender by 

Surety — Process. 

1. Under toe act of congress of 6th January, 

1800 [2 Stat. 4], the sheriff of a county is 

i [Reported by Elijah Paine, Jr., Esq.] 



bound to take a bond for the limits, as provided 
by the state laws, from a prisoner confined on 
process from the courts of the United States, 
and false imprisonment would lie on his refusal. 

2. Such a bond has in all respects the same 
incidents and the like legal effect with a bond 
taken under the state laws. 

3. It is assignable, and an assignment dis- 
charges the sheriff from liability for a subse- 
quent escape. 

4. The United States are expressly named in 
the act, and bound by it, and an assignment 
of a bond to them when they are plaintiffs, is 
valid. 

5. The secretary of the treasury having ac- 
cepted such an assignment, the court presumed 
that he was authorized, and held the plaintiffs 
bound by his acceptance. 

6. The term "process," in the act, includes 
executions as well as mesne process. 

7. Alter a prisoner has been enlarged upon 
a limit bond, the sheriff can confine him again 
only on the bail's becoming insufficient. He 
cannot accept a surrender of him — certainly not 
after an assignment of the bond. 

Error to the district court of the United 
States for the Southern district of New- 
York. 

The plaintiffs brought an action of debt 
in the court below against the defendant 
[M. M. Noah] as sheriff of the city and coun- 
ty of New-York, for the escape of one Jo- 
seph Wilson, a prisoner committed to his 
custody on a capias ad satisfaciendum, at 
the suit of the plaintiffs. At the ti*ial it ap- 
peared that the plaintiffs on the 4th of May, 
1819, issued a ca. sa. on a judgment against 
Wilson, directed to the marshal of the dis- 
trict, on which he was taken, and after- 
wards delivered over under the act of con- 
gress to the sheriff of the city and county 
of New- York. The defendant on coming in- 
to office received the prisoner from his pred- 
ecessor, and on the 10th of April, 1S21, en- 
larged the prisoner upon a bond for the lim- 
its, which bond was afterwards assigned un- 
der the statute of the state to the plaintiffs, 
and the assignment accepted by the secre- 
tary of the treasury through the district 
attorney. After the assignment of the bond, 
the surety offered to surrender the prisoner, 
and demanded that the bond should be can- 
celled, both which were refused by the de- 
fendant; and subsequently, on the 28th day 
of November, 1822, the prisoner escaped. 

R. Tillotson, U. S. Dist. Atty. 
E. W. King, for defendant. 

THOMPSON, Circuit Justice. This case 
comes up on a writ or error to the district 
court of the United States for the Southern 
district of New-York, on a judgment in fa- 
vour of the defendant in error. The suit 
in the court below, was an action of debt, 
against the defendant as sheriff of the city 
and county of New- York, for the escape of 
one Joseph Wilson, a prisoner committed to 
his custody on a capias ad satisfaciendum, 
at the suit of the United States. Wilson, 
after his commitment, was not permitted to 
go at large, nor did the alleged escape take 
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place, until he had duly entered into bond 
for the jail liberties pursuant to the law 
of the state of New-York; and the only 
questions which arise here are, whether the 
sheriff was authorized to take such bond 
and set the. prisoner at liberty, and whether 
such bond, having been assigned to the plain- 
tiffs, an action can be sustained against the 
sheriff for the escape. 

Congress, by a resolution of the 23d of Sep- 
tember, 1789, recommended to the legisla- 
tures of the several states, to pass laws 
making it the duty of the keepers of their 
jails to receive and safe keep therein, all 
prisoners committed under the authority of 
the United States, until they should be dis- 
charged by due course of "the laws thereof, 
under the like penalties, as in the case of 
prisoners committed under the authority of 
such states respectively. The state of New- 
York, in 1801 (1 Laws N. Y. 208, K. and It. 
revision), passed a law making it the duty 
of the sheriffs of the several cities and coun- 
ties of the state, to receive into their re- 
spective jails, and safely keep, all prisoners 
who shall be committed to the same, by vir- 
tue of any process to be issued under the au- 
thority of the United States; and in case 
any prisoner should escape out of the cus- 
tody of any sheriff or keeper to whom such 
prisoner might be committed, such sheriff 
or keeper is made liable to the like actions 
and penalties, as he would have been, had 
such prisoner been committed by virtue of 
any process issuing under the authority of 
the state. By an act of congress passed the 
6th of January, 1800 (3 Laws [Bior. &. D.] 301 
[2 Stat. 4]) it is provided "that persons impris- 
oned on process issuing from any court of the 
United States, as well at the suit of the Unit- 
ed States, as at the suit of any person or per- 
sons in civil actions, shall be entitled to like 
privileges of the yards or limits of the re- 
spective jails, as persons confined in like 
cases on process from the courts of the re- 
spective states are entitled to, and under 
the like regulations and restrictions." 

These laws and the resolution of congress 
are in pari materia, and to be construed to- 
gether. The object of congress was to ob- 
tain permission from the respective states, 
to have the use of their jails for the safe- 
keeping of prisoners committed under pro- 
cess from the courts of the United States. 
This state granted this permission, and con- 
gress adopted the state laws as to the priv- 
ileges of the yards and limits of the jails, to be 
allowed to such prisoners. Under the act of 
congress, Wilson had a right to demand of 
the sheriff to be admitted to the privilege 
of the limits in the same manner as if he 
had been committed on proeess from a state 
court, and we must look to the state law to 
ascertain what that right was; and by that 
law (1 Rev. Laws, 429) it is expressly 
made the duty of the sheriff, to permit any 
prisoner who shall be in custody on civil pro- 
cess only, to go at large within the limits 
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of the jail liberties, provided he gives a 
bond with sufficient sureties, in double the 
amount of the sum for which he is confined; 
conditioned to remain a true and faithful 
prisoner, and not to escape or go without the 
limits of the liberties of the jail until dis- 
charged by due course of law. Such bond 
was duly made and delivered to the sheriff; 
and he no longer had «iny authority over the 
person of Wilson, to prevent his going at 
large wherever he pleased. The sheriff 
however is not exonerated from an action 
for the escape, should the prisoner go with- 
out the limits, and he must look to his bond 
for indemnity. Such bonds however are 
made assignable, and it is made the duty of 
the sheriff, upon the request of the party 
at whose suit the prisoner was confined, to 
assign the bond to such party who is au- 
thorized to bring a suit thereon as assignee 
of the sheriff. If the party does not choose 
to take an assignment of the bond, but bring 
an action against the sheriff for the escape, 
the court where the suit is prosecuted is- 
authorized to stay the proceedings, until the- 
sheriff shall have had a reasonable time to- 
prosecute the bond. The bond in the pres- 
ent case was duly assigned to the plaintiffs, 
and the assignment accepted by the district 
attorney of the United States for the South- 
ern district of New- York, he being author- 
ized so to do by the secretary of the treas- 
ury, and the escape for which the sheriff 
was prosecuted took place after such assign- 
ment and acceptance. 

It is not pretended on the part of the plain- 
tiffs that in the state courts, under like cir- 
cumstances, an action could be sustained 
by a private person, against the sheriff for 
the escape. But it is contended: 1. That 
the laws of the United States do not author- 
ize the taking of bonds for the privilege of 
jail liberties. 2. That the sheriff was bound 
to accept the prisoner Wilson, when offered 
to be surrendered, and by refusing so to do r 
made himself liable for the subsequent es- 
cape. 

Neither of these positions appears to me 
tenable. The state laws on this subject 
would not be obligatory upon the courts of 
the United States, unless such laws had 
been adopted by the United States; but I 
think they have been so adopted. It can- 
not be necessary where the laws of the 
United States adopt and sanction any state 
law or practice, to incorporate the detailed 
provisions of such law or practice; a gen- 
eral reference thereto is sufficient. The act 
of congress of the 6th of January, 1800, is 
very general in its provisions, and seems 
obviously intended to adopt the state law in 
all respects, so as to place prisoners con- 
fined under process from the courts of the 
United States, on the same footing with 
those confined on process from the state 
courts. The words of the act are very 
broad-— "shall be entitled to like privileges 
of the yards or limits." Prisoners under 
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"United States process have by the express 
provision of this act a right to demand the 
liberty of the limits. And what is the sher- 
iff to do? Would it not be false imprison- 
ment in him to refuse this liberty? The 
act does not to be sure by detailed provi- 
sions point out the duty of the sheriff in 
such case, but refers him to the state laws 
to ascertain what he is to do; and declares 
that the privilege is to be granted, "under 
the like regulations and restrictions" as to 
prisoners confined in like cases on process 
from the state courts; and that, as has 
been already shown, is to admit the prisoner 
to the privilege of the limits of the jail on 
his giving the bond and sureties as directed 
by the statute, which bond must have the 
.same legal effect, as in like cases of pris- 
oners under state process. Any other inter- 
pretation would fall short of what was ob- 
viously the intention of congress. So long 
as the state jails were to be used for the 
United States' prisoners under United 
'States process, it was highly fit and proper 
-they should be dealt with as prisoners un- 
sder state process. The state officers would 
then know and understand their duty, and 
not be likely through ignorance of the law to 
expose themselves to penalties and conse- 
quences not understood. And the law of 
this state subjects the sheriff in case of es- 
cape to the like actions and penalties, as 
he would have been subject to had such 
prisoner been committed by virtue of pro- 
cess under the authority of the state. The 
whole duty of the officer is imposed by the 
state law, and he is entitled to the protec- 
tion of that law for his indemnity. No law 
of the United States could compel him to 
receive a prisoner arrested under process 
from the courts of the United States. It 
-was by virtue of the state law that Wilson 
-was received in custody; if not, he was re- 
ceived without authority; and the plaintiffs 
must look to their own officer, the marshal, 
for the escape: but no such consequence is 
involved in the case. The law of the state 
made it the duty of the sheriff to receive 
Wilson into the jail of New- York; and the 
United States law. not only authorized, but 
made it his duty to admit the prisoner to 
the privileges of the jail limits, and under 
the like regulations and restrictions as pris- 
oners confined on process from the state 
courts are admitted. This was by taking 
bond with sureties as has been done in this 
case, and all the other provisions attached 
to such bond follow of course. It becomes 
assignable at the request of the party plain- 
tiff in the suit The act of congress of the 
6th of January, 1800, extends in terms to 
prisoners confined on process issuing from 
courts of the United States, as well at the 
suit of the United Stated as other persons in 
civil actions, and the law of this state makes 
the bond assignable to the party in the suit. 
The United States are the plaintiffs, and the 
assignment to them is no doubt valid. If 



they are competent to bring a civil suit, the 
cause of action must be vested in them, and 
they are as competent to take a bond or 
an assignment as a natural person. 

The record in the suit against Wilson is 
not before me, and the present case does 
not show what was the cause of action. It 
is fairly to be presumed that it was an ac- 
tion under the direction and control of the 
secretary of the treasury, or he would not 
have undertaken to give any authority to 
accept the assignment of the bond to the 
sheriff. The United States must necessarily 
act by some agent, and must be bound by 
the acts of their authorized agents. I must 
therefore assume that the assignment of 
the bond for the jail liberties has been ac- 
cepted by the plaintiffs. The plaintiffs were 
not bound to take an assignment of the 
bond. They might have resorted to the 
sheriff for the escape, and left him to look 
to his bond for indemnity; but having vol- 
untarily taken the assignment, they have 
waived their remedy against the sheriff; he 
is chargeable with no negligence or miscon- 
duct.' There was no escape until after the 
bond had been assigned; and it would be 
the extreme of injustice to make the sheriff 
responsible, after the plaintiffs had taken 
from him all the means in his hands to in- 
demnify himself. 

It was suggested on the part of the plain- 
tiffs in error, that the term "process" in the 
act of congress of the 6th of 'January, 1800, 
does not extend to executions, but is to be 
restricted to mesne process. For this con- 
struction however there can be no founda- 
tion. The term is broad enough to embrace 
all process upon which a party is impris- 
oned, and there is no reason w T hy it should 
not be taken in this general sense; and this 
construction is fortified by the provision in 
the second section, which is applicable only 
to cases where the imprisonment is on ex- 
ecution, and the term is then qualified and 
called process of execution. 

2. It remains only to inquire in the second 
place, whether the defendant, by refusing 
to receive Wilson in custody when offered 
to be surrendered by his surety, has made 
himself responsible for the escape, and up- 
on this question no doubt can be entertain- 
ed. The sheriff, after having taken the bond 
for the limits, lost all authority and control 
over the prisoner except in one single event, 
which was, if he should discover to his sat- 
isfaction, that the bail taken was Insuffi- 
cient; the law then authorizes him to con- 
fine the prisoner in jail, until other good 
and sufficient bail for the liberties be of- 
fered. The sheriff had therefore no au- 
thority to receive the prisoner or to detain 
him in custody, unless the bail was insuffi- 
cient. Such is the plain and obvious con- 
struction of the act, and the one that has 
been given to it by the supreme court of 
this state, in the case of Sullivan v. Alexan- 
der, 19 Johns. 233. But admitting that the 
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surety might, in exoneration of himself sur- 
render the principal in any case, it must 
be done, whilst the sheriff has possession 
and control over the bond. In the present 
ease the offer to surrender was after the 
assignment of the bond, which being made 
assignable by law the sheriff had parted 
with all his interest in, and control over it 
The whole right and interest in the bond 
had become vested in the plaintiffs, which 
the sheriff could not devest by any act of 
his. 

I am accordingly of opinion that the judg- 
ment of the court below must be affirmed. 



Case IsTo. 15,895. 

UNITED STATES v. NOBLE. 

[5 Cranch. C. 0. 371.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1837. 

COUNTERFEITING — BANK NOTE — UTTERING — POS- 
SESSION of Other Counterfeits. 

1. An indictment under the 18th section of 
the charter of the late Bank of the United 
States (April 10, 1816), for uttering as true 
a forged note of that bank, must aver that it 
was made "in imitation of, or purporting to be, 
a bill or note issued by order of the president, 
directors, and company of the said bank." 

2. But without such averment, it may be a 
good indictment under the 11th section of the 
penitentiary act for the District of Columbia, 
of the 2d of March, 1831 [14 Stat. 449]. 

3. Notwithstanding the expiration of the term 
for which the corporation was created, its cor- 
porate capacity continued to exist, under the 
21st section of the charter, for two years, for 
the final settlement and liquidation of its af- 
fairs; and during that period the bank was 
liable to be injured by the forgery of its notes, 
and such forgery committed within the two 
years, was properly averred in the indictment 
to be "to the prejudice of the right of, and 
with intent to defraud the president, directors, 
and company of the Bank of the United 
States." 

4. An indictment, under the 11th section of 
the penitentiary act for the District of Colum- 
bia, for uttering as true a forged paper writing, 
must aver that the uttering was to the preju- 
dice of the right of some person, body politic 
■or corporate, or voluntary association, and with 
intent to defraud such person, body politic, 
&c; but quaere, whether it is not a good indict- 
ment at common law? 

5. Upon an indictment for uttering forged 
bank notes, evidence may be given on the part 
of the United States, that a parcel of counter- 
feit checks and drafts on other banks, and oth- 
ers printed on bank paper, not filled up, were 
found in the defendant's possession. 

Four indictments were found by the grand 
jury gainst the defendant [Nathaniel Green 
Noble]. 

(1) The first contained four counts. The 1st 
count charged that the defendant, on the 16th 
of July, 1837, "had in his possession and cus- 
tody, one hundred and thirteen blank notes 
•engraved and printed after the similitude of 
notes issued by the corporation of the presi- 

' [Reported by Hon. William Cranch, Chief 
A ndge.] 



dent, directors, and company of the Bank of 
the United States, with intent to use said 
blanks, and to cause and suffer the same to 
be used in forging and counterfeiting notes 
issued by the said corporation, with intent to 
defraud the said corporation, against the form 
of the statute," &c. The 2d count was like 
the first, except that it charged the intent to 
be "to defraud the person or persons to whom 
the same should be uttered and passed.*' The 
3d count charged that the defendant "had in 
his custody and possession, three forged arid 
counterfeited engraved papers, purporting to 
be bank-notes of the president, directors, and 
company of the Bank of the United States, 
for the payment of $10 each, after the simili- 
tude of the notes of the said corporation of 
the president, directors, and company of the 
Bank of the United States, with intent to ut- 
ter and pass the said forged and counterfeit- 
ed engraved papers, as and for the genuine 
notes of the said president, directors, and 
company of the Bank of the United States, 
with intent to defraud the said president, di- 
rectors, and company of the Bank of the 
United States against the form of the stat- 
ute," &e. The 4th count was like the third, 
except that the notes were said to be "after 
the similitude of the notes of the said bank," 
and "with intent to defraud the person and 
persons to whom the same should be uttered 
and passed." The other three indictments, 
Nos. 154, loo, and 156, were for uttering three 
forged notes of §10 each, purporting to be 
bank-notes of the Bank of the United States. 
These indictments were all alike, except the 
description of the note in each. Each indict- 
ment contained two counts. The 1st count 
charged that the defendant, on the 16th of 
July, 1837, passed as true, a certain false, 
forged, and counterfeited paper writing, pur- 
porting to be a bank-note of the Bank of the 
United States, which note, dated March 14, 
1836, is set out verbatim, "to the prejudice of 
the right of the president, directors, and com- 
pany of the Bank of the United States, he 
then knowing the same to be false," &c. 
"against the form of the statute." The 2d 
count states that the defendant "feloniously 
did falsely pass as true, a certain other false" 
&c. "paper writing, purporting," &c. as in the 
first count, "with intent to defraud one Fon- 
taine D. Merritt, knowing," &c. against the 
form of the statute, &c. To all these indict- 
ments, the defendant filed a general demur- 
rer. 

By the 7th section of the charter of the 
bank (10 April, 1S10) the corporation was to 
continue until the 3d day of March, 1S36, 
and by the 21st section, it is provided, that, 
"notwithstanding the expiration of the term 
for which the said corporation is created, it 
shall be lawful to use the corporate name, 
style, and capacity, for the purposes of suits, 
for the final settlement and liquidation of the 
affairs and accounts of the corporation, and 
for the sale and disposition of their estate, 
real, personal and mixed; but not for any 
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other purpose, or in any other manner what- 
soever, nor for a period exceeding two years 
after the expiration of the said term of incor- 
poration." By the 18th section of the char- 
ter, "if any person shall pass, utter, or pub- 
lish, or attempt to pass, utter, or publish, 
as time, any false, forged, or counterfeited 
bill or note, purporting to be a bill or note 
issued by order of the president, directors, 
and company of the said bant," "every 
such person shall be deemed and adjudged 
guilty of felony, and being thereof convicted 
by due course of law, shall be sentenced to 
be imprisoned and kept to hard labor for not 
less than three years, nor more than ten 
years; or shall be imprisoned not exceeding 
ten years, and fined not exceeding five thou- 
sand dollars." By the 19th section, "if any 
person" "shall have in his custody or posses- 
sion, any blank note or notes, bill or bills, en- 
graved and printed after the similitude of 
any notes or bills issued by said corporation, 
with intent to use such blanks, or cause or 
suffer the same to be used in forging or 
counterfeiting any of the notes or bills issued 
by the said corporation," "every such person, 
being thereof convicted by due course of law, 
shall be sentenced to be imprisoned and kept 
to hard labor for a term not exceeding five 
years; or shall be imprisoned for a term not 
exceeding five years, and fined in a sum not 
exceeding five thousand dollars." 

Mr. R. J. Brent, for defendant, contended 
that the first count of these three indict- 
ments, was defective as a count upon the 18th 
section of the charter, because it did not aver 
that the forged note purported to be a bill or 
note issued by order of the president, direct-* 
ors, and company of the Bank of the United 
States. That the bank charter expired on the 
3d of March. 1836, and therefore the cor- 
poration, on the 14th of March, 1836, the date 
of the forged note, had no power to make 
such a note. That it was not a good count 
under the 11th section of the penitentiary 
act, because the .bank, not being in existence 
on the 16th of July, 1837, when the offence is 
charged to have been committed, could not be 
prejudiced; it had no right that could be 
prejudiced. That the 2d count was bad un- 
der the 18th section of the charter, for the 
same reasons; and was also bad under the 
penitentiary act, because it is not averred to 
be to the prejudice of any person or body 
politic, &c. 

Mr. Key, contra, contended that both the 
counts were good under the penitentiary 
act, and at common law. By the 11th section 
of the penitentiary act for the District of 
Columbia "every person duly convicted of 
having passed, uttered, or published, or at- 
tempted to pass, utter, or publish as true, 
any such falsely made, uttered, forged, or 
counterfeited paper writing, or printed paper, 
to the prejudice of the right of any other per- 
son, body politic or corporate, or voluntary 
association, knowing the same to be falsely 



made," &c. "with intent to defraud such per- 
son, body politic," &c. "shall be sentenced," 
&c. 

CRANCH, Chief Judge. It is contended 
that the first count of the indictments for 
uttering the forged notes, is not good under 
the eighteenth section of the charter of the 
bank, of the 10th of April, 1816, because it 
does not aver that the note purported to be a 
bill or note issued by order of the president, 
directors, and company of the Bank of the 
United States; and because, neither on the 
14th of March, 1836, the date of the note, nor 
on the 16th of July, 1837, when the offence 
was committed, had the Bank of the United 
States any legal existence; its charter hav- 
ing been limited to the 3d of March, 1836; 
nor had the bank, then, any right or author- 
ity to issue any such note. And that it is not 
a good count under the penitentiary act for 
the District of Columbia, because the bank, 
having no legal existence, could neither be 
prejudiced nor injured. I am of opinion 
that the first count is bad under the eight- 
eenth section of the charter, because it does 
not aver that the forged note purported to be 
a bill or note issued by order of the presi- 
dent, directors, and company of the said 
bank. But I think it a good count under the 
penitentiary act; because I consider the 
bank as still in existence for this purpose; 
that is, to protect itself during the period of 
two years from the 3d of March, 1836, given 
by the twenty-first section of the charter, 
which declares, that "notwithstanding the 
expiration of the term for which the said 
corporation is created, it shall be lawful to 
use the corporate name, style, and capacity, 
for the purpose of suits; for the final settle- 
ment and liquidation of the affairs and ac- 
counts of the corporation; and for the sale 
and disposition of their estate, real, personal, 
and mixed." It is not said by whom the 
corporate capacity may be used for those 
purposes. The use is not confined to the cor- 
poration. Their capacity to sue, and to be 
sued, continues. The United States may use 
it for the purpose of vindicating the laws of 
the United States, and for the punishment of 
offenders. The corporation may use it for 
all purposes necessary to the final settlement 
and liquidation of their affairs. In order that 
such settlement should be justly made, it is 
necessary that they should be protected from 
forgeries, by which they may unquestionably 
be injured. They have still the capacity to 
be injured; and, therefore, it was right and 
correct in this count, to aver that the passing 
of the forged note was to the prejudice of the 
right of, and with intent to defraud the pres- 
ident, directors, and company of the Bank of 
the United States. 

2. The second count is not good under the 
eighteenth section of the bank charter, and, 
I presume, was not framed in reference to 
that section. Nor is it good under the peni- 
tentiary act, because it does not aver that 
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the act was done to the prejudice of the right 
of any person or body politic. I am inclined, 
however, to think that it may be supported 
as a count at common law; but I shall be 
-willing to hear a motion in arrest of judg- 
ment if the verdict should be against the 
defendant upon that count only. 

There is another indictment (No. 146), 
against this defendant, the two first counts 
of which are framed upon the nineteenth 
section of the bank charter, for having in 
his possession blank notes engraved and 
printed after the similitude of notes issued 
by the corporation of the Bank of the Unit- 
ed States with intent to use them in forging 
and counterfeiting notes issued by that cor- 
poration; the first count says with intent to 
defraud the said corporation; the second 
count says, with intent to defraud the per- 
son or persons to whom the same should be 
uttered and passed. I do not see any valid 
objection to these two counts. The third and 
fourth are for having in his possession three 
forged and counterfeited engraved papers 
purporting to be bank notes of the president, 
directors, and company of the Bank of the 
United States for the payment of ten dollars 
each, after the similitude of the notes of 
the said corporation, with intent to utter and 
pass them as true with intent (in the third 
count) to defraud the Bank of the United 
States; and (in the fourth count) with in- 
tent to defraud the person or persons to 
whom the same should be passed, contrary 
to the form of the statute, &c. I do not know 
under what statute these third and fourth 
counts have been framed. They are not 
good at common law. 

MORSELD, Circuit Judge, concurred as to 
the indictment No. 146, and as to the second 
count of the other indictment; but not as to 
the first count; because he thought the Bank 
of the United States was not in existence for 
this purpose, and therefore could not be prej- 
udiced or injured. (THRUSTON, Circuit 
Judge, absent.) 

Demurrer overruled as to the two first 
counts in the indictment No. 146; and sus- 
tained as to the third and fourth counts. 
Sentence, one week's imprisonment and one 
dollar fine only; MORSELL, Circuit Judge, 
being very doubtful as to the first count, 
which charged the intent to be to defraud 
the Bank of the United States. As to the 
other indictments, the demurrer was over- 
ruled, and the defendant was permitted to 
plead the general issue. 

Upon the trial, TEGS COURT (nem. con.) 
permitted evidence to be given by the United 
States, that a parcel of counterfeit checks 
and drafts on other banks, and others print- 
ed on bank-paper, not filled up, were found 
In the defendant's possession. See U. S. v. 
Shuster [Case No. 16.2S7] at March term, 
1835, in this court, where the court permit- 
ted the United States to give evidence that 



certain instruments for picking locks, &c, 
were found upon the prisoner. 

Verdict, "guilty upon the four indictments"; 
and the prisoner was sentenced, in full court 
as follows: Upon the two first counts in the 
indictment No. 146, fine and imprisonment, 
as mentioned above. Upon the indictment 
No. 154, to the penitentiary for two years 
next after the expiration or other termina- 
tion of his term of imprisonment in No. 146. 
Upon the indictment No. 155, for two years 
next after the expiration, or other termina- 
tion of his term of imprisonment in No. 154; 
and upon the indictment No. 156, for three 
years next after the expiration or other ter- 
mination of his term of imprisonment in No. 
155; making seven years in all. 
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UNITED STATES v. NOBLOM et al.i 

Circuit Court, D. Louisiana. Feb. 18, 1878.. 

Conspiracy to Defraud the United States — 
Territorial Jurisdiction of Circuit Courts 
—Presumptions— Evidence of Good Charac- 
ter—Overt Acts. 

[1. A conspiracy to do an unlawful act, form- 
ed in one district, and in part executed there, 
is punishable in that district, though it was 
consummated in other parts of the United 
States.] 

[2. In a criminal case, where the syndic of a 
firm is charged with a conspiracy to defraud the 
United States in preferring a claim under the 
captured and abandoned property act, there is 
no invincible presumption that he had acquired 
all the knowledge from the books of the firm 
which a proper execution of his trust would 
have required him to gain; but the question of 
his knowledge is one for the jury to determine, 
upon a consideration of the character of the 
books, the degree of access which defendant 
had to them, the magnitude of the claim, the 
duty defendant owed both to the estate and 
the government to make a satisfactory examina- 
tion before making affidavit of his belief in the 
validity of the claim, etc.] 

[3. Evidence of good character may always 
be considered by the jury, and should lead them 
to scrutinize the evidence against the defend- 
ant, and, further, should be considered as an 
independent fact in his favor; but if, after giv- 
ing such testimony this effect, the whole evi- 
dence in the case is sufficient to warrant a con- 
viction, the jury are not authorized to with- 
hold from the other evidence its proper effect, 
or to refuse to draw from it the legitimate con- 
clusions.] 

[4. An agreement whereby a commissioner 
taking evidence in support of a claim against 
the United States is to have a contingent fee 
of §5,000 is open to very serious objections, 
but is not necessarily a guilty agreement.] 

[5. Where the existence of an unlawful con- 
spiracy is proved, an overt act by one of the 
parties thereto becomes the act of all, and they 
are all alike guilty.] 

[This was an indictment against Augustus 
P. Noblom, Henry Peychaud, R. H. Shan- 
non, and others, charging them with con- 
spiring to defraud the government.] 

i [Not previously reported.] 
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George S. Lacy, TJ. S. Dist. Atty., and John 
S. Blair, Asst. Atty. Gen., for the United 
States. 

"Wm. H. Hunt, for Henry Peychaud. 

John E. Austin, for R. H. Shannon. 

BILLINGS, District Judge (charging iury). 
The indictment charges that the defeiulants 
Henry Peychaud and Robert H. Shannon 
conspired "with each other, and with the sev- 
eral other persons named in the indictment, 
and with divers other persons to the grand 
jury unknown, to defraud the United States 
of America of the sum of $296,000, the prop- 
erty and the moneys of the said United 
States; that the firm of Bellocq, Nobloin & 
Co. had preferred a false claim against the 
government of the United States in the court 
of claims for the proceeds of 1,851 bales of 
cotton, upon which they alleged they had 
made advances, and which they had the right 
to reduce to possession, the same having 
been seized by the federal military forces as 
captured or abandoned property; that said 
cotton was situated on the plantations of va- 
rious parties, planters, in the parishes of 
Avoyelles, St. Landry, and St Martin, with- 
in the state of Louisiana; that the defendant 
Henry Peychaud subsequently became the 
syndic of the said firm of Bellocq, Nobloni & 
Co., and on the 23d day of March, 1874, filed 
an amended petition in the court of claims 
as such syndic, in which he alleged that the 
firm of Bellocq, Noblom & Co. were the own- 
ers of the said cotton; that all of said cot- 
ton was purchased and paid for, or taken for 
advances on the same, during the years 1S61 
and 1862, and prior to the 1st day of May, 
1862. This petition is sworn to in the follow- 
ing language: "Personally appeared, before 
me, Henry Peychaud, syndic aforesaid, a resi- 
dent of the city of New Orleans, La., who, 
being first duly sworn, deposeth and saith 
that he is the claimant above described in 
the above petition; that no assignment or 
transfer of said claim, nor any part thereof, 
nor any interest thereof, has been made, ex- 
cept as in said petition stated; that the 
claimants are still entitled to the amount 
therein claimed from the United States, after 
allowing all just credits and offsets; and that 
he believes the facts as stated in the said pe- 
tition are true." The indictment then pro- 
ceeds to allege that, by the presentation of 
false untruthful testimony and deposition of 
witnesses, and of false and untrue exhibits 
and prooofs presented to the judges of the 
said court of claims, a jxidgment was fraudu- 
lently obtained by the defendants for the said 
sum of $296,000 against the government of 
the United States; that said Henry Peychaud 
subsequently received the payment of the 
said money. The indictment then proceeds to 
allege various overt acts of the several per- 
sons charged with this conspiracy, who, it is 
alleged, well knew that the whole claim was 
a fraud upon the government; that said Pey- 
chaud appropriated, of said moneys, the 



sum of §50,000, to his own use; that, in fur- 
therance of the said conspiracy, the said 
Henry Peychaud did unlawfully agree and 
contract with Theodore Vallade, one of the 
defendants, to give said Vallade a valuable 
consideration, to the grand jury unknown; 
that he, the said defendant Vallade, should 
appear as a witness in said case, and give 
testimony which should be used in said court 
of claims, in order to procure the said judg- 
ment; that the testimony of the said Val- 
lade was in all material matters false and 
untrue, and was fraudulently obtained and 
used by the said defendant Henry Peychaud. 
Other overt acts are charged in the indict- 
ment to have been committed by the other 
alleged conspirators, which it is not neces- 
sary for me here to enumerate. The indict- 
ment alleges that the conspiracy on the part 
of the defendants was formed within the dis- 
trict of Louisiana, and was carried out and 
consummated in part within this district, and 
in part within various other districts of the 
United States. 

So far as relates to the time at which the 
offense is alleged to have been committed, I 
charge you, as matter of law, that a conspir- 
acy is a continuous thing; and, if you find 
that a conspiracy has been established in the 
manner and form as alleged, and that the 
conspiracy continued down to and after the 
10th day of June, A. D. 1874, the date char- 
ged in the indictment, and that the overt 
acts charged were committed subsequently , 
and during the continuance of the conspiracy, 
that in that case the offense charged has 
•been committed- As to the place of the com- 
mission of the offense the general rule, under 
the constitution of the United States, is that 
a party can be tried for an offense only with- 
in the district in which it was committed^ 
The exception is that, where an offense has 
been commenced in one district and consum- 
mated in another, the venue may be laid and 
the trial may be had in either district. If 
you find, as a fact, that the conspiracy to do 
the unlawful act alleged in the indictment 
was formed within the district of Louisiana, 
and in part executed here, and that the of- 
fense was consummated in the United States, 
but in some other district than the district of 
Louisiana, but that all that was done, was 
done in pursuance of the conspiracy here 
formed, then, so far as relates to venue, the 
offense is cognizable by the United States 
courts within this district. 

This indictment is framed under section 
5440 of the Revised Statutes of the United 
States, which provides that, "if any two or 
more persons conspire either to commit any 
offense against the United States, or to de- 
fraud the United States in any manner, or 
for any purpose, and one or more of such 
persons do any act to effect the object of the 
conspiracy, all the parties to such conspiracy 
shall be liable to a penalty of not less than 
$1,000 and not more than $10,000, and to im- 
prisonment for not more than two years."" 
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It was incumbent upon the prosecution, in 
order to establish the case against these de- 
fendants, to prove to the satisfaction of the 
jury that there was a conspiracy on the part 
of these two defendants, or one of them, 
with some one or more of the persons named 
in the indictment, to defraud the govern- 
ment of the United States, by means of the 
collection of this claim, through and by 
means -of the judgment obtained in the court 
of elaims, and, further, that some one or 
more of the overt acts charged in the indict- 
ment were committed by one or more of the 
persons alleged and proved to have been con- 
spirators. 

First, as to the existence of the conspiracy. 
I will give you the definition of the nature 
of a criminal conspiracy, and an exposition 
of the evidence which may be adduced in 
support of it, in the language of one of the 
ablest of English writers upon the subject 
of criminal law: "The evidence in support 
of an indictment for conspiracy is generally 
circumstantial, and it is not necessary to 
prove any direct concert, or even any meet- 
ing of the conspirators, as the actual fact 
of conspiracy may be collected from the col- 
lateral circumstances of the case. Although 
the common design is the root of the charge, 
yet it is not necessary to prove that the de- 
fendants came together, and actually agreed 
in terms to have the common design, and to 
pursue it by common means, and so to carry 
it into execution, because in many cases of 
the most clearly established conspiracies 
there are no means of proving any such thing. 
If, therefore, two persons pursue by their 
acts the same object, often by the same 
means, one performing one part of an act, 
and the other another part of the same act, 
so as to complete it, with a view to the at- 
tainment of the object they were pursuing, 
the jury are at liberty to draw the con- 
clusion that they have been engaged in a 
conspiracy to effect that object" The con- 
spiracy is set forth in the indictment with 
great fullness, and it is alleged that it con- 
sisted in the combination for the presenta- 
tion and collection from the United States 
through the court of claims of a false and 
fraudulent claim between divers persons and 
these defendants. In the first place it must 
be shown that there was this combination for 
that object; that is, to effect the presentation 
and collection of this claim through the de- 
fendant Peyehaud, as syndic of the estate of 
Bellocq, Noblom & Co.; (2) that this claim 
was false; (3) that its false character was 
known to the defendants. 

The next question, then, for the jury to de- 
•termine, js, excluding for a moment the ques- 
tion of lawfulness or unlawfulness, was there 
a combination, on the part of the defendants 
and others, in which each labored with the 
common purpose of collecting this claim? 
The evidence which has been put before you 
by the government tends to show that the de- 
fendant Peyehaud, as syndic, presented the 
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claim; that the evidence was taken before 
the defendant Shannon tinder circumstances 
and with an agreement upon which I shall 
hereafter speak. The evidence on this point 
is not contradicted, nor attempted to be con- 
tradicted. If, then, this combination existed 
to collect this claim, the next question for the- 
jury to consider is, was this a false and 1 
fraudulent claim? In this connection I will 
call the attention of the jury to the statute 
of the United States under which all peti- 
tioners or claimants have to act in the court 
of claims. The act of February 26, 1853, be- 
ing an act entitled "An act to prevent frauds; 
upon the treasury of the United States" (10- 
Stat. 170), in section 1, provides that "all 
transfers and assignments hereafter made of 
any claim upon the United States, or any part 
or share thereof, or interest therein, shall be 
null and void unless the same shall be made- 
and executed after the allowance of such, 
claims and the ascertainment of the amount - 
due and the issuing of the warrant for the 
payment thereof." And the act to provide 
for the collection of captured and abandoned 
property, found in 12 Stat. 820, provides that 
"any person claiming to have been the owner 
of any such captured and abandoned property 
may at any time within two years, etc., pre- 
fer his claim to the proceeds thereof in the 
court of claims and on proof to the satisfac- 
tion of the court of his ownership of the said 
property and his right to the proceeds thereof, 
after the deduction of any expenses, may re- 
ceive the proceeds." 

It will thus be seen that to have enabled 
the defendant Peyehaud to have brought the 
claim which he, as syndic of the firm of Bel- 
locq, Noblom & Co., presented to the court of 
elaims, within these statutes, the interest of 
Bellocq, Noblom & Co. in this cotton must 
have existed at the time of its seizure by the 
federal military forces, to wit, in March, 1S02, 
and that any transfer of any claim against 
the United States, arising out of the seizure 
of this cotton, after that time, or the transfer 
of any receipt or voucher therefor, would have 
been in violation of the statute. There has 
been no evidence offered that there was any 
transfer of any interest in the claim, from 
those who held the same, at a date after the 
issuance of a warrant in payment of the same 
by the treasury department, and the statute 
renders void all transfer of claims unless they 
are made after the issuance of the warrant 
for their payment. It further appears, by 
these statutes, that any person seeking to re- 
cover the proceeds of captured or abandoned 
property, which had been seized by the Unit- 
ed States and sold, and the proceeds paid into 
the treasury, must establish, in the first place, 
his ownership of said property, and his right 
to these proceeds. It was under these stat- 
utes that the claim of Bellocq, Noblom & Co.. 
was presented by the defendant Peyehaud,. 
and was carried through the court of claims. 
It is insisted by the prosecution that, with 
the exception of a few inconsiderable lots of" 



U. S. v. NOBLOM (Case No, 15,896) 

this cotton, the firm of Bellocq, Noblom & Co. 
had no right, title, or interest in or to any of 
this cotton at the time of its seizure by the 
authorities of the United States. For the 
purpose of supporting this view, it has 
brought before you the testimony of many of 
the persons enumerated in the tabular state- 
ment attached both to the original and amend- 
ed petition, from whose plantations the cot- 
ton was taken, who testified that they owned 
the same, and they have in express terms de- 
nied that the firm of Bellocq, Noblom & Co., 
or the defendant Peychaud, as their syndic, 
had, at any time, any right, title, or interest 
in or to this property or its proceeds. There 
has been no contradictory testimony intro- 
duced to show any title in Bellocq, Noblom & 
Co., or in the defendant Peychaud as their 
syndic, excepting that which comes from the 
evidence given in the court of claims and the 
books of Bellocq, Noblom & Co. If the jury 
are satisfied that the claim of Bellocq, Nob- 
lom & Co., as presented by them, and T>y the 
defendant Peychaud as their syndic, to the 
whole of this 1,851 bales of cotton and its 
proceeds, was a valid claim, then that conclu- 
sion would end this case, and your verdict 
must be, "Not guilty"; for there could be no 
conspiracy to present and collect a fraudulent 
claim where the claim alleged to have been 
presented and collected was valid. But if, on 
the other hand, the jury are satisfied that the 
claim presented originally by Bellocq, Noblom 
& Co., and subsequently by Henry Peychaud, 
the defendant, as their syndic, was false or 
fraudulent, in whole or in part,— that is to 
say, if any portion of the 1,S51 bales of cotton 
claimed by them, or him, the proceeds of 
which was recovered and received by him, 
did not belong to Bellocq, Noblom & Co.,— then 
to that extent the claim was false; and the 
jury will have to pass to the second question, 
did the defendants, at the time when they 
performed their several acts in the presenta- 
tion or collection of this claim, know of the 
false and fraudulent character of the same? 

First, as relates to the defendant Peychaud. 
I shall first present to you in a summary 
manner the leading facts which the govern- 
ment has attempted to establish in this case, 
and then shall present to you the leading 
facts which the defense has attempted to es- 
tablish. The government, in the first place, 
has offered in evidence the amended petition 
of Henry Peychaud, in which he avers, not 
only, as in the original petition of Bellocq, 
Noblom & Co., that the said firm had made 
advances upon this cotton, with the right 
to reduce the same into possession, but he 
avers that they became the owners, and that 
all of the said cotton was purchased by them 
or taken for advances on the same, and pos- 
session taken thereof, during 1861 and 1S02, 
prior to the 1st day of May. 1862. The sec- 
ond fact which the government has brought 
before you is an agreement between Pey- 
chaud, as syndic, and Bouchard and Bernard. 
In connection with this agreement, the gov- I 
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ernment has offered the testimony of Bouch- 
ard. So far as his testimony is concerned, 
I deem it my duty to say to you that an ac- 
complice or co-conspirator, who is called as 
a witness, and testifies to his own criminal 
acts, does not occupy the position of an ordi- 
nary witness, so far as relates to credibility. 
He may tell the truth in spite of his pro- 
claimed turpitude, but, as a rule, he is not 
to be believed, unless and except so far as 
his evidence is corroborated by that of other 
witnesses, or by independent circumstances. 
It is, therefore, to the other evidence adduced 
by the government from other so rces that 
your attention will be largely directed. As 
to this agreement between Peychaud, as syn- 
dic, and Bouchard and Bernard, it is not de- 
nied that the agreement was executed by the 
defendant as ^yndic. The agreement itself re- 
cites that it is for the services which Bouch- 
ard and Bernard were to render in this case, 
and Peychaud, as syndic, agrees to give them 
two-thirds of the amount which he should 
collect from the United States by means of 
the suit, they paying the fees of the various 
attorneys; that is to say, that the estate of 
Bellocq, Noblom & Co. was to receive one- 
third of the amount collected from the gov- 
ernment, and Bouchard and Bernard the re- 
maining two-thirds, they paying the various 
attorneys. It is for the jury to say what was 
the real purpose of this agreement, and what 
inference should be drawn from its execution, 
and whether a syndic, in a case where there 
were three lawyers already employed, and 
where he believed there was no fraud in a 
claim, would have engaged the services of a 
man of such reputation as the evidence shows 
Bouchard to have been, and would have left 
the conduct of such an important cause to 
him, and would have reserved to the estate 
only one-third of the amount recovered. 
.There was a second agreement offered in evi- 
dence by the government, which is a mere 
reiteration of this one for the most part, and 
which seems to have been written with the 
view of securing to the parties named as at- 
torneys a lien or privilege upon the judgment 
which should be recovered. 

The next piece of evidence which the prose- 
cution has introduced was the agreement be- 
tween Bouchard and Bernard on the one 
part and Theodore Vallade on the other part, 
wherein it is recited that Vallade is the own- 
er of 263 bales of the cotton, for the recovery 
of the proceeds of which suit had been 
brought by Bellocq, Noblom & Co., and where- 
in they agree that they will pay to him one- 
third of what may be recovered by the es- 
tate of Bellocq. Noblom & Co. on these 2G3 
bales. This agreement is executed by Bouch- 
ard and Bernard, but is witnessed by Pey- 
chaud. The government has attempted to es- 
tablish that there was an impediment as to 
these 263 bales of cotton arising from the 
claim of Vallade thereto, and that this agree- 
ment was made with him to remove that im- 
pediment; that, in pursuance of this agree- 
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merit, Vallade appeared and testified that the 
■cotton which this agreement recites belong- 
ed to him -was the property of Bellocq, Nob- 
lom & Co.; that Peychaud recovered the 
amount of the proceeds of these 263 bales; 
and that there was paid to Vallade one-third 
of this amount, being $14,84S. If you are sat- 
isfied that Peychaud, the defendant, when he 
witnessed this agreement, or at any time be- 
fore he collected the money upon the judg- 
ment which was rendered in the court of 
•claims, knew what it contained, and knew 
that this cotton belonged to Vallade; that he 
afterwards used, or allowed to be used, in 
support of the claim which he as syndic pre- 
ferred and collected, the testimony of Vallade, 
who testified in substance that the cotton be- 
longed to Bellocq, Noblom & Co.; or if he 
ascertained these facts after the testimony 
had been used, but before he had made the 
-collection,— then, and in either of these cases, 
so far at least as these 263 bales are concern- 
-ed, he knew of the false and fraudulent char- 
acter of the claim of Bellocq, Nohlom & Co. 
thereto. 

In connection with this, the government 
has urged the payment by Peychaud of S5,- 
O00 to the defendant Shannon, of which I 
shall speak more particularly in another place, 
and of his leaving in the hands of Joseph S. 
Bouchard, as the attorney of A. Bouchard 
and Bernard, §14,848, which, according to 
the receipt produced by the defendant Pey- 
chaud, signed by Joseph S. Bouchard as the 
attorney of his father, was "to meet other 
demands." You will, in this connection, re- 
call the testimony of Father Subileau. and 
you will say, from the amount left in Bouch- 
ard's hands,— that is to say, from the nu- 
merical figures of that amount, as compared 
with the net proceeds of 263 bales,— and 
from all the circumstances in evidence before 
you, whether Mr. Peychaud knew that this 
amount was to go to Vallade. "Whatever you 
find to be the fact as to this money being 
left in the hands of young Bouchard, you 
will consider, as reasonable men, in connec- 
tion with this agreement of Vallade, witness- 
ed by Mr. Peychaud, and with the other faets 
in this case. It is immaterial whether Pey- 
chaud paid the money to Vallade, or whether 
It was paid by Bouchard, provided Peychaud 
knew of Vallade's ownership of the cotton, 
of Vallade's testimony, and of its use in a 
suit against the United States wherein he 
was the plaintiff. It is for you to consider 
why the defendant Peychaud was selected to 
"be the attesting witness to this agreement; 
whether he knew of the terms of the agree- 
ment which he witnessed; whether Vallade 
■did or did not require that he- should witness 
it, in order that, since the money was to 
.go through the hands of Peychaud, he should 
have that added security that the proportion 
covenanted to be paid to him should reach its 
■destination. You will observe that this pa- 
per recites that Vallade was the owner of 
these 263 bales of cotton to which Peychaud. 



as syndic, was at the time of its execution 
urging his claim in the court of claims, and 
that the agreement goes on to provide for 
the distribution of the proceeds in case there 
is a recovery by Peychaud as the property of 
Bellocq, Noblom & Cq. 

I think these are "the chief circumstances 
which the government has attempted to es- 
tablish. On the other hand, the defense has 
adduced evidence tending to establish that 
the conduct of the cause pending in the court 
of claims was left chiefly to Bouchard. The 
books of Bellocq. Noblom & Co. have been 
introduced before you, as well as the evi- 
dence of several experts who have examined 
the same. And, lastly, by the testimony of 
many of our most excellent citizens, has been 
shown the high character of the defendant 
Peychaud, for a life of 60 years passed in 
their mids.t previous to this transaction. So 
far as the defendant's knowledge from the 
books of Bellocq, Noblom & Co. is concerned, 
in a criminal ease there is no invincible pre- 
sumption that a man had acquired the knowl- 
edge which a proper execution of his trust 
would have required him to gain. It is not 
a matter of arbitrary presumption. Yon are 
to take the books as they existed. You are to 
take the degree of access which the defend- 
ant Peychaud had to them, the magnitude of 
the claim, the duty which the defendant Pey- 
chaud owed, alike to the estate and to the 
government, to have made a satisfactory ex- 
amination of this claim before he proceeded to 
make any affidavit as to his belief of its va- 
lidity, and all the- circumstances which have 
been given in evidence, and then are to say 
whether the defendant Peychaud knew, di- 
rectly or indirectly,— that is, of himself or 
through others,— what the books said on this 
subject, and what was his belief as to the 
validity of this claim, both at the time when 
he made the affidavit, and during all the inter- 
vening time down to the period when he col- 
lected the money. If, at any period of this 
time, he believed the claim, or any portion of 
it, was fraudulent, then all his subsequent 
aets would be affected by this knowledge, and 
from that moment he would be deemed, in 
law, to have joined the conspiracy to collect 
a fraudulent claim. 

So far as relates to the proof of good char- 
acter or. the reputation enjoyed by the de- 
fendant Peychaud, the good character of an 
accused person is always a fact to be con- 
sidered by the jury. It should lead the jury 
to scrutinize the evidence adduced in support 
of the commission of the crime charged, and 
their own process of reasoning upon that sub- 
ject; and, further, should be considered as an 
independent fact in favor of the accused. 
Nevertheless, if, after this application of the 
testimony in favor of good character has been 
made, and this effect given to it, the whole 
evidence in the case is sufficient to warrant 
a conviction, the jury are not authorized to 
withhold from the other evidence its proper 
effect, or to refuse to draw from it the legiti- 
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mate conclusions. While good character is al- 
ways an element to be considered, and there 
are cases in which it would furnish evidence 
which would create a reasonable doubt of 
guilt, there are also cases in which the former 
spotless character of the accused could not 
overcome the weight of testimony in support 
of guilt. That is to say, good character is al- 
ways to be considered and weighed, but it is 
to be considered and weighed along with the 
other testimony, and must not be allowed 
to obscure from your observation the other 
testimony in the case. Again, it is urged by 
the defense that the defendant Peychaud was 
a mere syndic in his action with reference 
to this claim. That is to say, it is urged that 
he presented this claim, for the most part, as 
the representative of the estate of Belloeq, 
Noblom & Co., and those who were associated 
with him. If the evidence fails to show that 
any portion of the proceeds of this cotton was 
intended to be retained, or was retained, by 
the defendant Peychaud, beyond his commis- 
sion as syndic, this fact does not obliterate 
the other facts you will find to have been 
established; but it is to be considered by 
you, along with all these other facts. It 
diminishes the strength of the motive for the 
commission of the crime charged, but, beyond 
that, leaves the other facts in the case such 
as you find the evidence to have established 
them to be. 

Next, as to the defendant Shannon. If 
the jury find there was a combination, and 
that the claim was fraudulent, then, as to 
the defendant Shannon the same inquiry 
must be made as 1 have stated should be 
made with reference to the defendant Pey- 
chaud, as to his knowledge of the falsity 
and fraudulent character of this claim. The 
prosecution have introduced evidence tend- 
ing to show the fact that the defendant 
Shannon had an agreement by which he was 
to receive a contingent fee of §5,000 for taking 
the evidence in this case. An agreement of 
this nature, by a commissioner, with ref- 
erence to the taking of testimony is open 
to very serious objections; that it would 
expose the commissioner to severe criticism, 
and would open a wide door for temptation 
to him. But it is not, necessarily, a guilty 
agreement. The jury are to judge whether, 
in this case, the agreement was evidence of 
any knowledge of the falsity of the claim, 
or of any understanding between the defend- 
ant Shannon and those with whom he made 
it that there was to be anything unfair or 
partial in the manner of taking the testi- 
mony. Bouchard has made a statement as 
to what passed between him and the defend- 
ant Shannon. In connection with the evi- 
dence relating to the defendant Peychaud, I 
have already laid down the legal proposi- 
tions which should be considered by the jury 
in weighing the testimony of a witness such 
as is Bouchard. There is the testimony of 
the witness Wilde, and there is a letter from 
the defendant Taylor, and also a letter from 
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the defendant to J. S. Bouchard, which I 
think comprises all the evidence which has 
been urged against the defendant Shannon. 
On the other hand, you have heard the evi- 
dence of the younger Mr. Conrad, and of Mr. 
Rouse, who represented the government, and 
that of Judge Emerson, and you have had 
the manner in which the depositions were 
taken shown to you from the depositions 
themselves. 

In regard to the defendant Shannon no evi- 
dence as to general character was introduced. 
In such a case the law assumes that the char- 
acter of the accused is of ordinary fairness 
and respectability. The attorneys who have 
testified have testified that the method and 
manner of the defendant Shannon were, so far 
as they could perceive, proper and impartial, 
and it is for you to say, upon the whole evi- 
dence, whether you are satisfied that the de- 
fendant Shannon had a knowledge of the 
falsity of the claim, and fraudulently aided 
in establishing a false claim. If you find, 
from the evidence, that the defendant Shan- 
non knew that the claim was a false one, 
then he had a guilty knowledge. If you find 
that he did not know that the claim was 
false or fraudulent, and that the evidence 
taken before him was, so iar as he knew, 
truthful evidence, then he has not been af- 
fected with any guilty knowledge. If you 
find that the combination is proved, and 
that the fraudulent character of the claim 
has been established, and that either or both 
of these defendants had no knowledge of the 
false or fraudulent character of the claim, 
then they are, or the one that had not such 
a guilty knowledge is, entitled to an acquit- 
tal. If, on the other hand, you find that the 
conspiracy existed, and that both of these 
defendants, or either of them, knew of the 
false and fraudulent character of this claim 
at the time they participated and aided in 
presenting or collecting it, then the remain- 
ing question will be, were any of the overt 
aets charged in the indictment committed? 
Because the rule of evidence in connection 
with a criminal conspiracy is that, where 
an unlawful combination is established, the 
act of one of the parties is the act of all. 
If, for example, the conspiracy has been es- 
tablished, and you find that the defendant 
Peychaud took out of the treasury of the 
United States this money charged to have 
been taken out by him, or any portion of it, 
during the continuance and in furtherance 
of the conspiracy, then his act is the act of 
all those whom you find, from the evidence, 
to have been conspirators, and who are nam- 
ed in the indictment. 

So far as the degree of proof is concerned, 
it is the duty of the prosecution to establish 
the case by evidence which excludes a rea- 
sonable doubt of the guilt of the accused. 
But the doubt which the prosecution must 
remove is an actual and substantial doubt, 
and not a mere possibility or speculation. 
Says one of the most eminent of the Ameri- 
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can jurists: "It is not a mere possible doubt, 
because everything relating to human affairs 
depending upon moral evidence is open to 
some possible or imaginary doubt. It is that 
state of the case which, after an entire com- 
parison and consideration of all the evi- 
dence, leaves the minds of the jurors in that 
condition that they cannot say, with a full 
and abiding conviction, as to the moral cer- 
tainty of the truth of the charge." 

The importance of the duty which you, 
as jurors, have been called upon to dis- 
charge, when duly considered, can scarcely 
be overestimated. Without trials by jury, 
on the one hand, would disappear much of 
the security of the citizen from the unjust 
and tyrannical forms of ' investigation, and 
the consequent imposition of undeserved 
punishment. On the other hand, without 
the fearless consideration of causes by juries, 
the government could not long administer 
its criminal laws, and its power to protect all 
would thus be seriously paralyzed. Much, 
therefore, not alone of the right of innocence 
to be protected, but of the efficacy of the law 
as a protective agency, rests in the intelli- 
gence and integrity with which jurors render 
their verdicts. Your verdict should not be the 
exponent of your sympathies, either for the 
government Or for the accused, but should be 
a conscientious declaration of your judgment 
upon the evidence as it has been adduced be- 
fore you. 

[See Case No. 16,069.] 



UNITED STATES (NOE v.). 
Nos. 10,285 and 10,286. 



See Cases 



Case No. 15,897. 

"UNITED STATES v. NOLTON. 

[5 Blatchf. 427.] i 

Circuit Court, N. D. New York. July 11, 1867. 

Customs Duties — Smuggling from Canada — 
Manifest. 

1. An indictment for smuggling goods from 
Canada into the United States, charging that 
the goods were brought in without an invoice, 
and without the payment of duties, cannot be 
maintained under the 19th section of the act 
of August 30, 1842 (5 Stat. 565). 

2. Such importations are governed by the act 
of March 2, 1821 (3 Stat. 616), which requires 
only the delivery to the collector of the veri- 
fied manifest of goods imported from an ad- 
jacent foreign territory and the payment of the 
duties. 

This was a motion to quash an indictment 
[against George B. Nolton] for smuggling, 
founded on the 19th section of the act of Au- 
gust 30, 1842 (5 Stat. 565). The gravamen of 
the indictment was, smuggling from Canada 
into the collection district of Cape Vincent, 
in the Northern district of New York. The 
indictment charged, that the goods were lia- 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



ble to duties and should have been invoiced 
and the duties paid, but that they were 
brought in without an invoice and without the 
payment of duties. 

NELSON, Circuit Justice. The objection to 
the indictment is, that the 19th section of the 
act of August 30, 1842, does not apply to the 
case of goods imported from an adjacent for- 
eign territory; and that such importations are 
governed by the act of March 2, 1821 (3 Stat. 
616), which requires only that a manifest of 
the goods, duly verified, shall be delivered to 
the collector, and the duties paid, and that, 
in case of default, the goods shall be forfeit- 
ed, together with the vessel or vehicle, and 
the party be subject to a penalty of §400, 
altered and increased by the act of March 3, 
1823 (3 Stat. 781), to a penalty of four times 
the value of the goods. The law has now been 
changed by the 4th section of the act of July 
18, 1866 (14 Stat. 179). 

As the alleged offence was committed be- 
fore the act of 1866 was passed, I do not see 
how this indictment can be upheld, and must, 
therefore, grant the motion to quash it See 
U. S. v. Smith [Case No. 16,319], 



Case No. 15,898. 

UNITED STATES v. The NOB.MENT. 

[Nowhere reported; opinion not now accessi- 
ble.] 



Case Wo. 15,899. 

UNITED STATES v. NORRIS. 

[1 Cranch, C. C. 411.] i 

Gircuit Court, District of Columbia. June* 
Term, 1807. 

Criminal Law — Punishment. 

"Where a statute merely alters the punish- 
ment of a common-law offence, the statutory 
punishment may be inflicted, although the in- 
dictment does not conclude contra formam stat- 
uti. 

The defendant [Isaac Norris] was convict- 
ed of manslaughter upon an indictment for 
the murder of John Doyle, on the 17th of 
May, 1807, and a question arose whether, on 
a common-law indictment, the statutory pun- 
ishment can be inflicted. 

The judgment of THE COURT was that 
he pay a fine of twenty dollars, and be im- 
prisoned for twelve calendar months, includ- 
ing this day (June 26, 1807), and stand fur- 
ther committed until his fine and costs should 
be paid. This sentence was under the act of 
congress of 30th April, 1790 (1 Stat. 112). The 
court being unanimously of opinion that 
where the statute does not add any circum- 
stance to the common-law description of the- 
offence, but merely alters the punishment, it 
is not necessary that the indictment should 
conclude contra formam statuti, to authorize 

i [Reported by Hon. William Cranch, Chief 
Judge.] 



U S. v. NORRIS (Case No. 15,899j 



[27 Fed. Cas. page 183] 



the court to give judgment according to the 
statute. 

The following opinion of CRANCH, Chief 
Judge, was prepared but not read in court, 
.as DUCKETT, Circuit Judge, had some 
doubts as to some of the arguments therein 
used: 

This is a verdict for manslaughter, on an 
indictment at common law for murder; and 
the question is, what punishment can the 
•court inflict? (1) It is a felony by the com- 
mon law, but is within the benefit of clergy 
hy 25 Ed. III., St. 3, c. 4; and no subsequent 
statute having taken away the benefit, the 
party is entitled to it. (2) But sundry stat- 
utes have annexed certain conditions to its 
allowance to the secular clergy and to mere 
laymen. Thus by 4 Hen. VII., c. 13, a per- 
son not in orders was to be marked with a 
T on the brawn of the left thumb in open 
court And by the 18 Eliz. c. 7, § 3, he may 
be imprisoned at the discretion of the court, 
not exceeding one year; which was in lieu 
of the purgation and punishment which the 
ecclesiastical courts were supposed formerly 
to inflict. These statutes were all in force 
at the time of the first emigration to Mary- 
land; and there is no doubt that the stat- 
ute of 25 Ed. III., c. 4, extending and con- 
firming the benefit of clergy, was by experi- 
ence found applicable to the local and other 
-circumstances of the inhabitants. Nor is 
there any reason to doubt that the statutes of 
4 Hen. VII. c. 13, and 18 Eliz. c. 7, § 3, were 
likewise found applicable. Many persons 
have been admitted to the benefit of clergy 
in Maryland, and burnt in the hand, which 
can only be done by virtue of the statute of 
4 Hen. VII., and the subsequent statutes 
which explain the mode of marking to be by 
burning. I am therefore of opinion that the 
courts in Maryland may, in their discretion, 
by virtue of the statute of 18 Eliz. c. 7, § 3, 
superadd imprisonment to the burning in the 
hand, upon allowing the benefit of clergy. 
Under the act of assembly of Maryland of 
1793, c. 57, §§ 10 and 28, the courts of that 
state had, on the 27th of February, 1801, a 
power either to give judgment of burning in 
the hand, and imprisonment under the stat- 
ute of Elizabeth, or, in their discretion, to 
■sentence the offender to labor on the public 
roads; and that, in cases where the indict- 
ments did not conclude against the form of 
the statute. 

Another question arises, whether the court 
cannot lawfully render such judgment against 
the prisoner as is prescribed by the act of 
congress of April 30, 1790 (1 Stat. 113). Un- 
der this head the first question, which arises, 
is whether that act is in force within the 
District of Columbia. Its words are,— "If 
any person shall, within any fort or other 
place, or district of country, under the sole 
and exclusive jurisdiction of the United 
States, commit the crime of manslaughter, 
jand shall be thereof convicted, such person 



shall be imprisoned not exceeding three years, 
and fined not exceeding one thousand dol- 
lars." The District of Columbia is a district 
of country under the sole and exclusive ju- 
risdiction of the United States. Prima fa- 
cie, therefore, the law applies; and it has 
never been expressly repealed. It has been 
said to be impliedly repealed by the act of 
27th February, 1801 (2 Stat 103), which 
adopts in toto the laws of Maryland. But 
the adoption of the law of Maryland would 
not have that effect unless the law of Mary- 
land were either expressly or virtually repug- 
nant to the act of congress of 1790. But the 
provisions of the two laws are not repug- 
nant to each other. By the act of Maryland 
the punishment is burning in the hand and 
imprisonment or hard labor. By the act of 
congress, fine and imprisonment. I imag- 
ine both laws may stand together, and the 
court may adept either mode of punishment 
in their discretion. This court has often de- 
cided that larceny may be punished under 
this same act of congress, and such has been 
the constant practice ever since the change 
of jurisdiction. But here we are met by 
what is called a settled principle of criminal 
law, that the court cannot, upon a common- 
law indictment impose a statutory punish- 
ment. The authority relied upon is 2 Hawk. 
P. C. c. 25, § 116, who says,— "It seems that 
judgment on a statute shall in no case be 
given on an indictment which does not con- 
clude contra formam statuti." And again he 
says, in the same section, "it seems to be tak 
en as a common ground, that a judgment 
by statute, shall never be given on an indict- 
ment at common law." These dicta seem to 
be only inferences which he draws by rea- 
soning from analogy to the case of an ac- 
tion upon a statute; but lie cites no case of 
an indictment in which the principle has been 
decided. If he is to be understood as the 
counsel for the prisoner seem to understand 
him, he is contradicted by the English ev- 
ery-day practice. By 5 Anne, c. 6, a per- 
son convicted of theft or larceny may be 
committed to the house of correction, to be 
there kept at hard labor not less than six 
months nor more than two years; and by 4 
Geo. I. c. 11, and 6 Geo. I. c. 23, felonious 
stealing of goods is punishable by transpor- 
tation; and yet the indictments for those of- 
fences never conclude against the form of 
those statutes, although those punishments 
are generally inflicted; and there is no case 
in which the right of the court to inflict such 
punishments, upon such indictments, has been 
questioned. I understand Hawkins as refer- 
ring only to such statutes as add some cir- 
cumstance to the common-law definition of 
the crime. But where the statute uses only 
the common-law technical name or descrip- 
tion of the offence, and declares it shall be 
punished in a certain manner, there the in- 
dictment need not conclude against the form 
of that statute to justify the infliction of 
the statutory punishment. The offence, in 
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such case, is really not against the statute, 
but against the common law. The statute 
does not create the offence, nor add any cir- 
cumstance to its description. The term used 
by the act of congress is simply "manslaugh- 
ter," the technical common-law name of the 
crime of felonious homicide, without malice 
prepense. So under the act of Maryland, of 
1793, it was never supposed necessary that 
the indictment should conclude against the 
form of the statute in order to authorize the 
court to impose the -statutory punishment of 
hard labor. I am therefore of opinion that the 
■court may, in its discretion, sentence the pris- 
oner to be burnt in the hand and imprisoned 
under the statute 18 Eliz. c. 7, § 3, or to hard 
labor upon the roads, under the Maryland 
law, or to fine and imprisonment under the 
act of congress. 



Case No. 15,900. 

UNITED STATES v. NOTT. 

[1 McLean, 499.] i 

Circuit Court, D. Ohio. July Term, 1839. 

Criminal Law— Confessions— Offences against 
Postal Laws. 

1. Confessions to be excluded from the jury, 
must have been made by the prisoner under 
some hope of advantage, or extorted by some ap- 
prehension of danger. Some of the modern 
cases in England, have perhaps, been carried 
further thaD the reason of the rule requires, 
in refusing to admit, as evidence, the confes- 
sions of the prisoner. 

[Cited ir- U. S. v. Stone, 8 Fed. 255.] 

2. Each case must be governed by its own 
circumstances. 

[Cited in U. S. v. Stone, 8 Fed. 254.] 

3. Under the 21st section of the post office 
law of 1825 [4 Stat. 102], no one can be con- 
victed who is not employed in the post office 
department. 

4. Some evidence is necessary of the genuine- 
ness and value of bank notes, charged to have 
been stolen out of a letter. 

5. Taking the notes greatly aggravates the 
offence, and the taking must be charged and 
proved, as a substantive part of the offence. 

6. To constitute the offence it is not neces- 
sary that the letter stolen should have been 
taken out of the post office building. 

7. To convict a person of stealing a "letter, 
&c, who is employed in the department, such 
employment must be distinctly alleged and 
proved. 

[This was an indictment against Leoneal G. 
Nott, charging him with abstracting bank 
notes from a letter.] 

The District Attorney, for the United States. 
Swayne & Miner, for prisoner. 

OPINION OF THE COURT. The defend- 
ant having been indicted" at the present term 
for stealing bank notes, out of a letter receiv- 
ed in the post office at Akron, pleaded not 
guilty, and went to trial. The indictment con- 
tained twelve counts which will be more pav- 

* [Reported by Hon. John McLean, Circuit 
Justice.] 



ticularly noticed hereafter. Francis Dod, a 
witness, states John Dod wrote a letter at his- 
request to Elizabeth Dod, directed to Akron, 
in which were enclosed two ten dollar bills;" 
one on the State Bank of Indiana, and the 
other on the Cleveland Bank. He identifies- 
the notes presented at the trial. The letter- 
not being received by Elizabeth Dod, the wit- 
ness went to Akron to enquire after it, about 
the 8th May last. On enquiry at the office,, 
the letter was handed to him, which he open- 
ed and found that the money had been taken 
out. The letter had been first charged with 
12y 2 cents postage, but had subsequently been 
charged 3jy 2 cents. Witness complained to- 
Mr. Johnson, the post master, of the loss of 
the money; and while they were conversing 
on the subject, the defendant happened to- 
pass by. The defendant before this had been 
a regular assistant post master at Akron, but" 
a short time before had left the offiee. He 
still, however, at the request of the post mas- 
ter, gave occasional instruction to the as- 
sistant in the office, who had little or no 
knowledge of the business. The post master' 
spoke to the defendant and enquired whether* 
he had any knowledge of the letter, the wit- 
ness at the same time handing him the letter- 
The defendant said that the boy in the office,, 
informed him the letter had been opened by 
Elizabeth Davis, supposing it was intended 
for her, but finding it was not, she returned 
it, and the letter was resealed, that the letter 
contained two bank notes, which induced the- 
defendant to alter the charge of postage to 
thirty-seven and a half cents. The post mas- 
ter states, that the next day being in compauy 
with the defendant and several others, he 
charged the defendant with stealing the mon- 
ey. Some one present observed, how can this 
matter be settled, and the defendant observed, 
how can it be, seeing he, the post master, was- 
so determined. The post master observed 
that he had nothing against the defendant 
but this, and that he had no vengeance to 
gratify; but that the transaction should be- 
prosecuted and exposed. The defendant then 
asked the post master to walk with hiru- 
They went up to the third story of the house- 
where the defendant lodged, and the defend- 
ant stepped into another room and soon re- 
turned with one of the notes, which the let- 
ter contained, in his hand. The other he had 
passed away to a person in town. He con- 
fessed that he took the money, &c. And the 
defendant's counsel moved the court to ex- 
clude this testimony from the jury, and also- 
the whole evidence that has been heard, being- 
connected with it, on the ground that the con- 
fession was made under such circumstances, 
as to render it inadmissible. And 19 E. C. L. 
519, 533, 444; 2 Russ. 648, 645; 2 Starkie, 27, 
and 6 Hals. [11 N. J. Law] 183, were read to- 
sustain the position taken. 

Confessions, as has been often said, should 
be received with great caution, for experience 
has shown that they often mislead, and some- 
times convict an innocent person. Under a- 
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charge of a highly criminal offence, the mind 
must always be agitated, and may be in- 
fluenced by hopes or apprehensions, which it 
is difficult, if not impossible sometimes to com- 
prehend. To make a confession, therefore, 
evidence, it must be made, so far as can be 
ascertained, in the absence of any excitement 
which creates a hope to obtain favor, or to 
avoid a threatened punishment. But the court 
in such cases must judge of the motives which 
induce the confession, from the confession it- 
self, and the circumstances under which it 
was made. The modern doctrine on this sub- 
ject in England, seems to have been carried 
great lengths in favor of the prisoner. And 
in one of the cases read, the confession was 
excluded because a by-stander, unknown to 
the prisoner, and who had no right to inter- 
fere, observed in his hearing that he had bet- 
ter confess. This was going farther to ex- 
clude confessions than the reason of the rule 
would seem to require. And in some of the 
cases, all subsequent confessions are sup- 
posed to have been made under the influence 
which at first operated; and on this ground 
they have also been excluded from the jury. 

It is difficult to lay down any precise form 
of words which, if addressed to the prisoner, 
shall exclude his confessions. Every cuse 
must be governed by its own circumstances. 
In the present case, so far as the facts are 
developed, there seems to have been no prom- 
ise held out to induce a confession, nor any 
threat to extort one. On the contrary, the 
post master, by his remarks, guarded the de- 
fendant against any such motive. For, while 
he informed him that he had no vengeance 
to gratify, he declared that the case should 
be prosecuted, and the whole matter exposed. 
There is, therefore, no ground, under any of 
the cases cited, to exclude the confession. 
But if a promise had been made as an induce- 
ment to the confession, the facts connected 
with the confession could not be withdrawn 
from the jury. And in this case the facts 
connected with the confession of the defend- 
ant, unless explained, go strongly to fix the 
offence upon him. In company with the wit- 
ness, he went to his lodgings, and there he 
handed to the witness one of the notes, which 
is proved to have been enclosed in the letter. 
Now unless he shall show how he came by 
this note, the presumption that he feloniously 
abstracted it from the letter is strong. But 
the whole confession is clearly admissible to 
the jury. In a subsequent part of the case, 
a witness, being called by the defendant, 
proved, that before the confession of the de- 
fendant, stated by the post master, an assur- 
ance was given him, that the whole matter, 
might, perhaps, be compromised, if he would 
confess, and that the prosecutor would, prob- 
ably, be satisfied on the reimbursement of his 
expenses. And the court then stated to the 
counsel that the facts which the first witness 
does not contradict, change the aspect of the 
evidence, and render the confession inadmis- 
sible. And they remarked that in their charge 



to the jury they should exclude, as evidence, 
the confession. 

The evidence being closed, the defendant's 
counsel prayed the court to instruct the jury 
that they could not find the defendant guilty, 
under the first, second, and twelfth counts 
in the indictment, unless they are satisfied 
from the evidence that at the time the of- 
fence is alleged to have been committed the 
letter in question was "intended to be con- 
veyed by post." In the three counts speci- 
fied, the letter. is described as a "letter in- 
tended to be conveyed by post." By the 21st 
section of the act to regulate the post of- 
fice, &c. it is provided "that if any person 
employed in any of the departments of the 
post office establishment shall unlawfully 
detain, or open, any letter, packet, or mail 
of letters, with which he shall be intrusted, 
or which shall have come to his possession, 
and which are intended to be conveyed by 
post, on conviction shall be punished, &e." 
And if such letter contain a bank note or 
any article of value, the punishment is great- 
ly increased. This provision is only appli- 
cable to a person employed in the post of- 
fice department, a*s a carrier, a post master 
or assistant post master, into whose posses- 
sion letters intended to be conveyed by post, 
ordinarily come. It does not, therefore, ap- 
ply to any one disconnected with the post 
office, who may steal a letter from a post 
office or the mail. Under the regulations of 
the department it is made the duty of a car- 
rier to receive letters, between post offices, 
and he is required to deposit them to be 
mailed in the first post office on his route. 
Should be purloin a letter thus received, in- 
stead of depositing it in a post office, he 
would be guilty of violating the law. The 
letter was intended to be conveyed by post, 
and it came into his possession, in the line 
of his official duty. So a letter, intended to 
be conveyed by post, comes into the posses- 
sion of a post master or assistant post mas- 
ter, when deposited in a post office, to be 
forwarded by post. And the section, un- 
doubtedly, reaches the case, where a letter 
is purloined by a person employed in the 
department, either from the office to which 
it was directed or on its passage to such 
office. But the counts must charge the de- 
fendant, as employed in the post office de- 
partment, and it must be shown that he 
was thus employed before he can be found 
guilty, under this section of the statute. 
The court are also requested to charge the 
jury that they cannot convict the defendant 
under the seventh, eighth, ninth and tenth 
counts, unless they are satisfied from the 
evidence, that the notes in question are 
genuine and are of some value. The 22nd 
section of the post office act, under which 
this indictment seems principally to have 
been framed, provides, that "if any person 

shall steal the mail, or shall steal or take 
from, or out of, any mail, or from, or out of, 
any post office, any letter or packet; or if 
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any person shall take the mail, or any letter 
or packet therefrom, or from any post office, 
whether with or without the consent of the 
person having custody thereof; and shall 
open, embezzle oi destroy, any such mail, 
letter or packet, the same containing any 
article of value, &c, shall be punished, on 
convicti(Jh, as therein provided." 

In a late case in England it has been de- 
cided (Rex*v. Ellins, Russ. & R. 1S8) that the 
genuineness of an instrument enclosed in a 
letter, under a provision somewhat similar 
to the above, need not be proved. The stat- 
ute contemplates that the article enclosed 
shall be of some value; and on this ground 
the punishment inflicted is mueh more se- 
vere, than where a letter is abstracted which 
contains no article of value. This article 
would seem, therefore, to constitute an im- 
portant part of the offence, and some evi- 
dence of its value must, therefore, be given. 
It is clearly not necessary to prove the hand 
writing of the presidents and cashiers, whose 
signatures appear on the face of the notes, 
by one who has seen them write. Any one 
whose business or profession leads him to 
an acquaintance with such notes, may prove 
them to be genuine. And the jury, in the 
exercise of their judgment, may find them to 
be genuine from an inspection of them, and 
the acts of the defendant. The defendant 
passed one of the notes, as appears from the 
evidence, at its full nominal value, and if 
this and the other evidence in the case shall 
satisfy the jury that the notes or either of 
them were genuine and of some value, they 
can act accordingly. A counterfeit note be- 
ing of no value, or a. note on a bank which 
never existed, or is wholly insolvent, would 
not constitute the offence under the statute. 
In these cases the notes enclosed in the let- 
ter stolen, are seldom recovered, and the 
only evidence of their genuineness is that 
they appeared to be so, to the person who 
enclosed them; and that being on solvent 
banks, they were of value. This evidence 
has often been held sufficient, to go to the 
jury, and on which convictions have been 
had. 

The court are further requested to charge 
the jury that they cannot find the defend- 
ant guilty under the fifth, sixth, seventh, 
eighth, and ninth counts, unless they are sat- 
isfied from the evidence that the letter there- 
in mentioned was taken from and out of the 
office by the defendant. And an authority 
is cited from 19 E O. L. 533, sustaining the 
instruction asked. In this report the Brit- 
ish statute is not recited, so that it can be 
compared with the act under consideration. 
The words of the act are, if any person 
"shall steal from, or out of any post office." 
And the instruction supposes that the of- 
fence is not perpetrated under this section, 
unless the letter shall be taken out of the 
post office building. That if the letter be 
feloniously taken and rifled of its contents, 
by an individual who returns it before he 



leaves the post office room, the offence is 
not committed. This would indeed be a 
singular construction of the statute. The 
words "post office," as used in this section, 
do not mean the building in which the post 
office is kept, but the case or pigeon holes, 
where the letters are deposited. And when 
a letter is feloniously taken from the place 
where it is ordinarily and properly deposit- 
ed, the offence is consummated. And it is 
of no importance to enquire, whether the 
offender remained in the room, or went out 
of it. In the present case, if the prisoner 
opened the letter, took out the money, re- 
sealed the letter, and returned it to the 
place of deposit, before he left the room, he 
is guilty of the offence under the statute. 

And the defendant's counsel further ask 
the court to instruct the jury that they can- 
not find the prisoner guilty under the first, 
second, third, fourth and twelfth counts, 
which charge the prisoner as an assistant 
post master, unless they shall be satisfied 
from the evidence, that he was at the time 
the offence is alleged to have been committed 
actually employed under a valid contract as 
an assistant. "Where a person not employed 
in the post office department, shall be con- 
victed of stealing a letter from the mail or 
a post office, which contains bank notes, &c. 
he is punishable by imprisonment not less 
than two nor more than ten years. But if 
such person be employed in the department, 
he is punishable by imprisonment not less 
than ten years, nor more than twenty-one 
years. This difference of punishment in the 
two cases, shows how much, in the opinion 
of the legislature, the offence is aggravated, 
when committed by a person employed in 
the department. The fact, then, of his em- 
ployment must not only be stated in the in- 
dictment, but it must be distinctly proved. 
The employe within the law is not a 
casual assistant, who may occasionally be 
in the post office, and assist in distributing 
or making up the mail. But he must be a 
regular assistant employed by the post mas- 
ter, and whose duty it is to perform the vari- 
ous functions which appertain to the office. 
The prisoner, it appears, had been a regular 
assistant in the post office at Akron, but 
some time before this occurrence he had left 
the office, and engaged in other business. 
He was under no obligation to act as assist- 
ant post master, nor did he reeeive a com- 
pensation. The extent of his engagement 
was, in the absence of the post master, to 
give some instructions to the boy in the of- 
fice respecting his duties, of which being in- 
experienced, he was ignorant This, we 
think, is not an employment within the law. 
"We do not say that a regular written con- 
tract woula be necessary, but we are of the 
opinion that the person, to come within the 
law, must be a regular assistant. 

The jury will disregard the confessions of 
the prisoner, because made under circum- 
stances which ought to -exclude them from 
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consideration. But they will give full weight 
to the facts connected with the confessions. 
The notes taken out of the letter were in 
possession of the prisoner, and he has wholly 
failed to show in what way he received 
them. 

Much has been said, gentlemen of the jury, 
of the high importance of this case, and of 
the ruinous consequences of a conviction. 
The case is important, but the court and 
jury must be governed by the facts and the 
law, and are not answerable for the conse- 
quences. If these shall cover the defendant 
with infamy, and blight his future prospects, 
it is the result of his own acts. His re- 
proaches should be against himself, and not 
against the law or the administrators of the 
law. 

The jury, after a short retirement, re- 
turned a verdict of guilty. And at a subse- 
quent day of the term, the prisoner being 
brought to the bar, and having nothing to 
allege by himself or his counsel, why sen- 
tence should not be pronounced, the court 
addressed him as follows: 

You have been indicted, tried, and convict- 
ed of a highly penal offence. An ample op- 
portunity has been afforded you to meet the 
accusation; and. you have been aided in 
your defence by able, experienced, and zeal- 
ous counsel. Nothing has been left undone 
which could, with propriety be done, to 
shield you from the legal consequences of 
your own voluntary act. The court are sat- 
isfied with your conviction. The jury were 
bound by their oaths and the testimony in 
the case, to find you guilty; and no doubt 
can exist of your guilt. You are young. 
The morning of your life has not yet passed 
away; and how deeply is it to be lamented, 
that that morning is overcast, by so dark 
and heavy a cloud. There is but little in 
the future to cheer you. That future which 
promises so much to our hopes, and which is 
so well calculated to mitigate the misfor- 
tunes of life. You cannot expect to regain 
what you have lost One step, one act, has 
fixed your destiny in this life. You had a 
hard struggle to overcome the upbraidings of 
conscience, in the perpetration 'of the of- 
fence; and when it was consummated, this 
faithful monitor, by your own confession, 
left you ill at ease. Truly the way of the 
transgressor is hard. You repented, but re- 
pentance came too late. The law had been 
violated and its penalty incurred. You must 
be cut off from society; and from your 
nearest and dearest connections. You must 
put on the badges of disgrace, and be as- 
sociated with men rendered infamous by 
crime. There is but one resource to which 
you can look for consolation; but that is a 
source which never fails. It is found in the 
mercy of Him, who pardons the vilest offend- 
ers. Rest not until you shall obtain his 
pardon, and then you shall have a hope that 
strengthens and brightens, when all around 



you shall fade away and die. You are not 
hardened in vice. Your character is proved 
to have been good, and this, perhaps, is the 
first offence which has rendered you obnox- 
ious to the laws of the country. Submit to 
your punishment, as the only atonement you 
can make to a violated law; and amidst the 
discouragements with which yotf> are sur- 
rounded, thoroughly reform your life. If 
this shall be your determination, you need 
not despair. Your youth, your former good 
character, and the remorse which you have 
evinced, are taken into view by the court in 
fixing your punishment. The court sentence 
that you be confined in the penitentiary of 
this state, at hard labor, for two years from 
this time. 
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UNITED STATES v. NOURSE. 

[4 Oranch, C. C. 151.] i 

Circuit Court, District of Columbia. May 
Term, 1831.2 

Disbursing Officer — Compensation — Register 
of Treasury. 

A register of the treasury of the United 
States is entitled to a reasonable compensation 
as agent for disbursing the money appropriat- 
ed for the contingent expenses of the treasury 
department, library of congress, and other ap- 
propriations for public purposes, although, at 
the same time, he discharges the duties, and 
receives the pay, of register of the treasury, 
and such compensation is not barred by the 
statute of limitations. 

[Appeal from the district court of the Unit- 
ed States for the District of Columbia.] 

This suit was commenced on the 14th of 
July, 1829, by a treasury warrant issued un- 
der the band and seal of S. Pleasonton, 
"Agent of the Treasury," under the second 
section of the act of congress of the loth of 
May, 1820 (3 Stat 592), entitled "An act 
providing for the better organization of the 
treasury department;" directed to the mar- 
shal of the District of Columbia, and com- 
manding him to proceed immediately to levy 
and collect the sum of $11,769.13, by distress 
and sale of the goods and chattels of the said 
Joseph Nourse, giving ten days' notice of such 
sale; and should there not be found sufficient 
goods and chattels to satisfy the said sum, he 
was thereby commanded to commit the body 
of the said Joseph Nourse to prison, there to 
remain until discharged by due course of law; 
and should the said Joseph Nourse be com- 
mitted to prison as aforesaid, or should ab- 
scond, and sufficient goods and chattels should 
not be found to satisfy the said sum, the mar- 
shal was thereby commanded to levy upon 
and expose to sale, at public auction, for 
ready money, to the highest bidder, the lands, 
tenements, and hereditaments of the said 
Joseph Nourse, or so much thereof as might 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
2 [Reversed in 6 Pet. (31 U. S.) 470.] 
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be necessary, &e, upon three weeks' notice, 
and to make return of the said warrant "to 
this office," that is, the office of the agent of 
the treasury. 

By the 4th section of the act, any person 
considering himself aggrieved by such a war- 
rant, may prefer a bill of complaint to any 
district judge of the United States, who may 
grant an injunction, upon bond and security, 
and the same proceeding shall be had on such 
injunction as in other cases, except that no 
answer shall be necessary on the part of the 
United States. The fifth section provides, 
that such injunction may be granted in, or 
out of, court; and the sixth section enacts, 
that any person aggrieved by the- refusal, or 
the dissolution, of any injunction, may apply 
to a judge of the supreme court, who may 
grant the injunction or permit an appeal, up- 
on which the same proceedings may be had 
in the circuit court, as in the district court. 

This warrant having been levied by the 
marshal, on the lands, tenements, goods, and 
chattels of Mr. Nourse, he preferred his bill 
under the fourth section of the act, on the 
2oth of August, 1829, to the chief judge of the 
circuit court of the District of Columbia, who, 
by virtue of that office, is sole judge of the 
district court of the United States for the Dis- 
trict of Columbia; in which bill, after stating 
that since his recent removal from the office 
of register of the treasury, (May 31, 1829), 
his public accounts as register and agent of 
the treasury department in disbursing cer- 
tain funds, and settling certain accounts of 
contingencies, and other miscellaneous mat- 
ters, and as agent for the joint library com- 
mittees of congress, matters altogether dis- 
tinct from, and unconnected with, his duties 
as such register, have been settled at the 
treasury, and a pretended balance found 
against him of $11,250.26, for which a warrant 
had been issued against his lands, tenements, 
goods, and chattels, under the act of May, 
1820, and levied upon the same in his ab- 
sence. He avers that the said account is un- 
just and illegal; and that so far from any 
balance being due to the United States, a con- 
siderable balance should have been struck 
thereon in his favor, as appears by an ac- 
count filed by him, and which he declares to 
be just and true. That he took upon himself 
this distinct branch of duty at the special in- 
stance and request of the proper department 
of the government, having competent author- 
ity to engage him or any other agent in that 
capacity. That the performance of those du- 
ties devolved upon him great labor, responsi- 
bility, and risk, independent of, and apart 
from, his proper duties as register, and oc- 
cupied a great portion of his private hours; 
that is, of those hours when, according to the 
established order and routine of his depart- 
ment, he was altogether discharged and free 
from the proper duMes appertaining to his 
office of register, and had his time at his own 
disposal, but for his employment as special 
agent as aforesaid. And that besides the 
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great labor and consumption of time induced 
by this extra employment, he was exposed to 
considerable pecuniary losses from the ordi- 
nary errors that occasionally occur in the ac- 
counts of the best accountants, from the mul- 
tiplicity and minuteness of the various ac- 
counts and vouchers to be settled and pre- 
served. That when he undertook this branch 
of public employment, the precise nature and 
amount of compensation therefor were not as- 
certained by any particular stipulation. That 
the usage of the treasury department, and 
other departments of the government, has in- 
variably been, since the organization of the 
general government, to allow such commis- 
sions, or percentage, not only to unofficial per- 
sons so employed, but to official persons and 
clerks of the departments, when such duties 
were distinct froai the stated duties of their 
offices, although such official persons were in 
the receipt of fixed salaries for their stated, 
duties. That as early as the year 1800 he- 
made out an abstract of these services, claim- 
ing to be allowed a compensation therefor^ 
which original abstract is on file in the treas- 
ury department. That he has duly made out 
and presented his account to the proper ac- 
counting officer of the treasury, charging his- 
commission at the rate of two and a half per 
cent, on the amount of his disbursements^ 
which, if allowed, would, after a full and fair 
settlement of all his public accounts, leave- 
the United States indebted to him in a bal- 
ance of $9,SS6.24; which he has good reason 
to believe, and does believe, to be justly and; 
equitably due to him from the United States* 
as stated in his annexed account. That the 
accounting officers of the treasury have re- 
jected his said charge, and denied him any 
manner of compensation for his extra services 
as such special agent as aforesaid; not on the 
ground or pretence that his charge of com- 
mission is too high or unreasonable, if he were 
entitled to any compensation; but that he is 
not entitled to any compensation whatever for 
such extra services. He denies that he is 
within the description of persons, or officers, 
over whom the act gives jurisdiction to the 
agent of the treasury; which opinion he sup- 
ports by an extended argument in his bill; 
wherefore he prays that the parties may be 
remitted to the ordinary process of law, so as 
to have a fair trial on the merits before exe- 
cution be had of his body or estate, and an 
injunction to stay proceedings on the warrant 
altogether. 

The injunction was granted, and served up- 
on the agent of the treasury, with a citation 
to appear and answer the bill at the next dis- 
trict court at Alexandria; when and where 
Mr. Swann, the attorney of the United States 
for the District of Columbia, appeared and 
answered, that upon a settlement, by the 
proper accounting officers of the treasury, of 
the complainant's general account, compre- 
hending the different agencies under w T hich he 
acted as register of the treasury, he was 
found indebted to the United States in the 
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sum of $11,760.18, as appears by the account, 
a copy of which the complainant has exhib- 
ited with his bill, with the letter of Joseph 
Anderson, comptroller, which shows the 
grounds upon which the United States claim 
the balance of $11,709.18; and that the differ- 
ence between that and the complainant's ac- 
count consists of the commissions at two and 
a half per cent, claimed by him on his dis- 
bursements. The answer denies that the com- 
plainant is entitled by law to those, or any 
commissions, and prays that the injunction 
may be dissolved. 

On the 20th of December, 1S30, the dis- 
trict judge, having heard the parties by their 
counsel, made the following order and decree: 
"That the said Joseph Nourse has produced 
satisfactory evidence that he did, for a long 
course of years, render various services and 
disburse large sums of money for the use of 
the United States, and at their request, from 
time to time, made through the respective 
secretaries of the treasury, for the time being; 
which services and disbursements were per- 
formed and made by the said Joseph Nourse 
over and above the services required by the 
duties of his office as register of the treasury 
of the United States, for which said extra 
services and disbursements he has never been 
allowed any compensation in the settlement of 
his accounts in the treasury department; and 
it being deemed by the court expedient to 
ascertain by the report of auditors to be ap- 
pointed by the court for that purpose, the 
value of those services, and the compensation 
to which the said Joseph Nourse is equitably 
entitled therefor, and for his disbursements 
as aforesaid: It is further ordered that Rob- 
ert J. Taylor, Phineas Janney, and Colin Auld, 
be, and they are hereby appointed auditors 
to ascertain the said value and compensa- 
tion, and to report thereon to this court with- 
out delay; and that such of the papers and 
evidence in this cause as relate to that sub- 
ject, be submitted to the said auditors for 
their better information thereon." 

On the 31st of December, 3830, the auditors 
reported: "That it appears from the docu- 
ments and evidence submitted to them, that 
from the 10th of April, 1790, to the 31st of 
May, 1829, thirty-nine years, one month, and 
twenty-one days, the complainant, as agent 
for the payment of contingent expenses of the 
treasury department; for stationery and 
printing of public accounts; for payment of 
the superintendent and watchmen of the state 
and treasury departments; for miscellaneous 
disbursements, comprising fifteen different 
agencies; for advances made to sundry per- 
sons who brought from the several states the 
votes for presidents and vice-presidents of 
the United States; and"on account of the con- 
gressional library; disbursed the sum of 
$943,30S.S3; the services rendered in which 
said agencies, and in making said disburse- 
ments, were over and above the services re- 
quired of him by the duties of his office of 
register of the treasury of the United States. 



We find that for similar services, where no 
special provision had been made by law, a 
commission of two and a half per cent, has 
been, heretofore, in many cases, allowed at 
the treasury of the United States; and we 
are of opinion that a commission of two and 
a half per cent, on the said sum of $943,30S.83, 
amounting to the sum of $23,582.72, is an 
equitable compensation for the services so as 
aforesaid rendered to the United States by the 
said Joseph Nourse; and that the said serv- 
ices are equitably worth the said last-men- 
tioned sum." 

Whereupon the following decree was made 
by the district judge, on the 4th of January, 
1831. "And at a court continued and held 
for the said district on the 4th day of Jan- 
uary, 1831, the auditors, Robert J. Taylor, 
Phineas Janney, and Colin Auld, to whom," 
&c, "having made and returned their re- 
port," &c, "and no sufficient reasons having 
been presented to the court against the con- 
firmation of the said report of the said au- 
ditors, it is, therefore, this 4th day of Jan- 
uary, 1831, ordered, adjudged, and decreed, 
that the said report be, and the same is here- 
by, in all particulars confirmed and made ab- 
solute; and the said cause now also coming 
on for final decision upon said report, and the 
bill, answer, replication, exhibits, depositions, 
and other evidence admitted by the parties, 
and upon the equity reserved under and by 
the said interlocutory order, it is further or- 
dered, decreed, and adjudged, that the in- 
junction, heretofore granted in this cause, be, 
and the same is hereby perpetuated; and that 
the said defendants be, and they are hereby 
perpetually enjoined from proceeding further 
against the said complainant upon the war- 
rant of distress in the bill mentioned for or 
on account of the claim or demand for the 
recovery of which the said warrant of dis- 
tress was issued." 

The United States appealed to the circuit 
court of the District of Columbia, where a 
motion was made by Mr. R. S. Coxe, to dis- 
miss the appeal, and contended that this was 
a summary proceeding in derogation of com- 
mon right, and the jurisdiction must be lim- 
ited to the express provisions of the act which 
gives the remedy. It does not give the Unit- 
ed States any right to appeal. The district 
court had no jurisdiction in any suit against 
the United States. This proceeding is not a 
suit. No judgment can be rendered in it 
against the United States. It is not such an 
action as is intended by the judiciary act of 
1789 (1 Stat. 73), where an appeal is given. 
It is a power given only to the judge, not to 
the court; and it is given to the judge of any 
district, A district judge in Georgia may en- 
join a warrant levied in this district. There 
can be no jury to ascertain facts. It is no 
action. It is like the case of claimants in 
Missouri, &c, a special commission; and the 
power given to the chancellor in bankruptcy. 
The jurisdiction begins and ends in the stat- 
ute which gives it. There can be no appeal 
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because none is given by the statute. In 
lunacy, the authority is personal in the chan- 
cellor. The appeal is to the king in council; 
not to the house of lords. It is to the king 
as parens patriae. Sheldon v. Aland, 3 P. 
Wms. 107; Saul v. Wilson, 2 Vern. 118; 2 
Mad. 44G. In Bulloch's Case, in the district 
court of the United States in Georgia, the 
circuit court decided that no appeal lies un- 
der the act of 15th May, 1820. 

Mr. Swann and Mr. Key, contra. This is a 
suit or action. The bill prays for an injunc- 
tion, and for general relief. The judiciary 
act of 1789 (1 Stat. 73) gives an appeal, or 
writ of error, in all cases over $50. It applies 
to new jurisdictions as well as to the old. 
If the district court should dismiss the bill 
on final hearing, it would be hard if the debtor 
could not have an appeal. So it is strange 
if the legislature should give a right to ap- 
peal upon an interlocutory decree and not 
upon a final decree; and should give the com- 
plainant a right of appeal upon an interlocu- 
tory decree, and not reserve to the United 
States a right to appeal upon a final decree 
against them. The fourth section says: 
"The same proceedings shall be had as in 
other cases." An appeal is expressly given 
upon refusing or dissolving the injunction, be- 
cause a decree of refusal or dissolution is 
only an interlocutory decree; and an appeal, 
by the former law, could only be taken to a 
final decree. And the allowing of such an 
appeal from an interlocutory decree, does not 
deprive the party of his appeal upon a final 
decree. By the act of the 3d of March, 1803 
(2 Stat. 244), an appeal is given upon every 
final decree. A decree for a perpetual in- 
junction is a final decree. This is the judg- 
ment or decree for a court, and being in its 
nature final, an appeal lies of course under 
the act of 1803. 

THE COURT (CRANCH, Chief Judge, not 
sitting) was of opinion that the United States 
had a right to appeal; and on a subsequent 
day, THRUSTON, Circuit Judge, delivered 
the opinion of the court (CRANCH, Chief 
Judge, not sitting on the appeal) : 

The great question, in this cause, is: "Is 
the appellee, as agent for the disbursement 
of certain contingent funds of the treasury 
department, library of congress, and other 
appropriations for public purposes, entitled 
to compensation for those disbursements?" 
It is a single and a simple question; and can 
admit of no doubt, if the defendant be not 
barred by considerations connected with and 
growing out of his official duties as register 
of the treasury. "The first point, then, is to 
examine those official duties. See the law 
declaring those duties. Here we see his du- 
ties as register, defined, among which we 
cannot discern that of receiving and paying 
public moneys. It is plain that. he was not 
bound, as register, to receive or pay away 
public moneys, but he has, for a long course 
of years, received, paid away, and accounted 



for very large sums of public money. This 
must have been an extra duty, in nowise in- 
cident to his office of register. How came 
Mr. N. to have this duty imposed on him? 
We are told in the certificate of Oliver Wol- 
eott, in the year 1801, that Mr. Nourse had 
been "employed" as agent for defraying the 
incidental and contingent expenses of the 
treasury department. Here we have evidence 
of the way in which Mr, Nourse became 
agent. He was "employed." This is a 
strong expression, and deserves consideration. 
It carries with it the idea, and almost the es- 
sence of a contract. What other more forci- 
ble expression would have been used if a 
contract had been made with any private per- 
son? If the secretary had a right to require 
this duty of Mr. Nourse as register, would he 
have used the term "employed"? Would he 
not rather have said, Mr. Nourse has been re- 
quired, ordered, directed, or appointed? Sup- 
pose Mr. Nourse had refused the agency, 
would there have been any violation of his 
official duty? None whatever. Then one of 
two consequences follows. This burthensome 
agency, (for that it was onerous and trouble- 
some is proved by the depositions of Mr. 
Michael Nourse, Mr. Charles J. Nourse, Mr. 
Rush, Mr. Crawford, and the certificate of 
Mr. Wolcott,) was undertaken gratuitously, 
or compensation was expected. Was it un- 
dertaken gratuitously? That it was not is 
proved by the intended application to con- 
gress for compensation, as far back as 1801, 
as appears by the memorial to congress ex- 
hibited in the argument, with Mr. Woleott's 
certificate indorsed. Then it is evident Mr. 
N. expected compensation, and the then sec- 
retary of the treasury was apprised of it. 
Here was notice that Mr. N. expected com- 
pensation; and, of course, he acted neither 
gratuitously nor under the impression that he 
was, in executing this agency, discharging 
any duty belonging to his office of register, 
but an extra duty for an expected compensa- 
tion. 

But it is contended that if Mr. N. is entitled 
to compensation, it is a light founded upon 
no law, and dependent entirely upon the will 
of congress. A right not to be asserted in a 
court of law, is a solecism. A strange argu- 
ment has been used to maintain this princi- 
ple,— that because Mr. Nourse proposed to 
apply to congress for remuneration, he has ac- 
knowledged that he had no legal remedy. 
How so ? Does a man forfeit his right to com- 
pensation for services rendered because he 
has misconceived his remedy? But how did 
he misconceive his remedy? He could not 
have sued the government; and therefore had 
no means to enforce his claim in a court of 
law. But it is asked, why did he not prefer 
his accounts to the treasury department at 
the time he thought of the memorial to con- 
gress? Because, in the first place, he might 
have been, and probably was ignorant of his 
rights, or apprehended that the secretary of 
the treasury had no power to allow them; 
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or he might have been apprehensive of giving 
offence to the government, and as he was a 
removable officer, that he might have endan- 
gered his office of register; and, moreover, as 
he had always large sums of public moneys 
in his hands, there was, in fact, but little ne- 
cessity for having the legal point settled at 
that time. But, for none of these causes can 
I discern that he has waived or forfeited his 
right to compensation. Admitting, then, that 
Mr. Nourse was doubtful, at that period, of 
his claim to compensation, little doubt ex- 
ists, at this day. The practice that has uni- 
formly prevailed since, in transactions of this 
nature, has settled the point. The opinion of 
Mr. Wirt in Governor Cass' Case [2 Ops.Attys. 
Gen. 189], the allowance by Colonel Bomfoid 
for extra services of this sort rendered by 
army officers; of General Gratiot, by en- 
gineer officers, all go to show compensation 
for extra services in disbursing money by 
officers who receive regular pay as such; and 
in private transactions compensation by way 
of commissions to agents receiving and dis- 
bursing moneys, is too well settled to be dis- 
puted. Then if Mr. Nourse always expected 
compensation for this extra service, and the 
government was apprised of it in 1S01, (see 
O. Wolcott's certificate,) and he has not for- 
feited it, as I have endeavored to show, by 
either ignorance of his rights, or by not as- 
serting them sooner, because, having, as 1 
observed, already large sums in his hands, 
and had, until now, no necessity to assert 
them, I see no reason why he is not entitled 
now to this compensation; and in this I am 
supported by Mr. Crawford, late secretary of 
the treasury; and as two and a half per 
centum is the rate of allowance established 
for similar services, (see Bomford and Grat- 
iot's certificate,) and has been reported rea- 
sonable by the auditors, whose report stands 
unexcepted to, I am of opinion that the de- 
cree of the district judge should be affirmed 
by this court. 

A strange argument was used to show that 
Mr. Nourse would have had the same duties 
to perform as register, had he not acted as 
agent, as he has had, having acted as such; 
that he would still have had the accounts of 
the agency to register and enter on the books 
of his office, and so as register he would have 
had this duty to perform let who will have 
been agent; and he had all this to do, al- 
though he was himself the agent. But, in 
fact, the concerns of the agency are entirely 
distinct from and independent of his functions 
as register. What have contracts for wood, 
paying superintendents of buildings, watch- 
men, paying drafts of the library committee 
for books purchased, paying painters, gla- 
ziers, carpenters, bricklayers for work done 
on the public offices, and the multifarious and 
innumerable private claims on the contingent 
fund, and many of these payments, and in- 
deed most of them, not in office hours, draw- 



ing cheeks, &e. &e., keeping private books of 
these transactions, producing vouchers for 
every, even the smallest payment in settling 
his accounts, to do with his duties as regis- 
ter of the treasury? Nothing. They are en- 
tirely distinct. But Mr. Nourse was "em- 
ployed" to do all this; and if he was em- 
ployed, why should he not be paid? If no 
special contract was made, then he is enti- 
tled, on the principle of a quantum meruit, 
which creates an implied assumpsit, to pay, 
on the part of the government, and the quan- 
tum of two and a half per cent, is settled by 
the usage established by other officers of the 
government in similar cases; by the report 
of the auditors and by all the analogies to the 
cases of private agents. 

As to the statute of limitations; in the'first 
place, it is not pleaded; in the next place, it 
cannot avail against a party who could not 
assert his claim by law. Mr. Nourse eould 
not sue the government; therefore could not 
avoid the operation of the statute. He was 
obliged to wait to be sued. Besides, we are 
bound to decide on principles of justice and 
equity. The statute, if otherwise available 
of, seems to be overruled by this directory 
provision. But the government would be 
disgraced by pleading the statute of limita- 
tions, and if so, we ought not to allow it. 
Moreover, the policy of the statute, however 
wise and wholesome as to transactions be- 
tween private persons, is in nowise applica- 
ble to government concerns. The prevention 
of litigation, the peace and quiet of the com- 
munity, and the security of the citizens 
against stale claims, were the objects of the 
statute; none of which seem at all to bear 
on the interests or the weal of the govern- 
ment; and therefore the government ought 
not, and cannot take shelter under it. Again, 
the United States are not bound by the stat- 
ute, and it is not right that they should have 
the benefit of it; the benefit should be re- 
ciprocal. 

As to the want of a replication, it appears, 
from the record, that a general replication 
was agreed to be filed, in the judge's order of 
the 2d of January, 1831, (see page 7, of the 
record; see, also, the final decree of the 
judge,) who says, "The cause coming on for 
final decision, on said report, and the bill, an- 
swer, replication," &c, "admitted by the par- 
ties," so that there appears to have been a 
replication. 

The decree of the district court is affirmed. 

NOTE. Reversed by the supreme court of 
the United States (6 Pet. [31 U. S.] 470), on the 
ground that the United States had no right to 
appeal from the district to the circuit court; 
which, in effect, affirmed the judgment of the 
district court. 

[Subsequently the United States instituted an 
action of assumpsit upon a transcript from the 
treasury. The circuit court gave judgment for 
the defendant, and on error that judgment was 
affirmed by the supreme court, 9 Pet. (34 U. 
S.) 8.] 
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UNITED STATES v. NUNNEMACHER 
et al. 

[T Biss. 111.] i 

Circuit Court, E. D. Wisconsin. March, 1876. 

Internal Revenue — Removing Spikits — Con- 
cealment — Conspiracy — Principal 
and Agent. 

1. It is not necessary to prove that the pre- 
cise quantities were removed, in an indictment 
for removing distilled spirits, on which the tax 
had not been paid; proof of any quantity re- 
moved, less or more than is alleged, upon -which 
the tax has not been paid is sufficient. 

2. It is not indispensable to the prosecution 
that the removal of the spirits took place at the 
precise times stated; but it must be at, or 
about the time stated, and evidence of removals 
considerably anterior will be inadmissible. 

3. In a count of an indictment for removal 
and concealment, conviction may be had if re- 
moval is proved, though concealment is not 
shown. 

4. If a person in interest in the business of 
the distillery, for himself, either alone or with 
others, directed, prescribed, ordered or set on 
foot the alleged removal or removals of spirits, 
or aided or abetted therein, he may be convicted 
of such removal or removals, although he may 
not have been personally present at the time. 

5. Where a person with unlawful purpose or 
intent designs the commission of a criminal 
net, and to carry out that purpose or effect the 
unlawful object, another is employed to do the 
act, that act becomes the act of the principal, 
and he as well as the agent is criminally respon- 
sible. 

6. A conspiracy is formed when two or more 
persons agree together to do that which is un- 
lawful, and when one or more of the parties 
does any act to effect the object of such con- 
spiracy. A mere agreement or combination 
to effect an unlawful purpose, not followed 
by any act, does not constitute the offense; 
there must be both the corrupt agreement or 
combination and an act done in pursuance 
thereof to make the punishable offense under 
the statute. 

7. A general discussion of the law on the 
question of conspiracy. Many authorities cited 
and commented upon. 

8. Identity of conspiracy is not destroyed by 
the connection at a subsequent time of new 
parties therewith. 

This was a trial on an indictment [against 
Jacob Nunnemacher and others] for re- 
moral of distilled spirits from a distillery 
to a place other than a distillery warehouse, 
and for conspiracy. 

J C. McKinney and L. S. Dixon, for the 
United States. 

i [Reported by Josiah H. Bissell, Esq., and 
bere reprinted by permission.] 



Winfield Smith and James G. Jenkins, for 
defendant Nunnemacher. 

DYER, District Judge (charging jury). 
The indictment in this case contains four 
counts. The substanee of the first count is, 
that on the 18th day of December, 1874, the 
defendant on trial, Jacob Nunnemacher, and 
the other persons named in the indictment, 
removed and aided in the removal of 3500 
proof gallons of distilled spirits, on which 
the tax then due and owing to the United 
States, and required by law to be paid, had 
not been paid, from the distillery of the 
defendant, Christian Guenther, to the place 
of business of the defendant, August 
Hauske, and to a place other than the dis- 
tillery warehouse of the said Christian Guen- 
ther, and concealed and aided in the con- 
cealment of these spirits. 

The second count is like the first, except 
that the time of alleged removal and con- 
cealment of spirits is therein named as the 
21st day of December, 1874, the quantity of 
spirits then alleged to have been removed is 
stated to be 3000 proof gallons, and the 
place" to which and where they are alleged 
to have been removed and concealed is stat- 
ed to be a railroad car in the city of Mil- 
waukee. 

The third count is like those that precede 
it, except that concealment is not charged, 
and except that the time of alleged removal 
of spirits is therein named as the 23d day 
of April, 1875; a railway car in the city of 
Milwaukee is the place to which these spir- 
its are alleged to have been removed, and 
the quantity of such spirits is said to be 
3500 proof gallons 

The fourth count charges, that on the 18th 
day of December, 1874, the defendants 
named in the indictment, including the de- 
fendant, Jacob Nunnemacher, conspired to- 
gether by producing and distilling large 
quantities of distilled spirits at the distillery 
of Christian Guenther, and to transportand re- 
move the same from the distillery out of this 
collection district, without payment of the 
taxes required by law to be paid on dis- 
tilled spirits, unlawfully to defraud the Unit- 
ed States of the tax on said spirits; and as 
acts charged to have been done, to carry out 
the purpose of the conspiracy, it fs alleged 
that on different days named in the count, 
the defendants produced and distilled at the 
distillery of Christian Guenther various 
quantities of spirits which are enumerated, 
and did not pay the tax thereon required by 
law to be paid, and removed such spirits 
from said distillery to a place and to places 
other than the distillery warehouse provided 
by law. 

This is distinguished from the other counts, 
as the conspiracy count, in this indictment. 

The first three counts are based on section 
3296 of the Revised Statutes, which pro- 
vides, that "whenever any person removes 
or aids or abets in the removal of any dis- 
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tilled spirits on which the tax has not been 
paid, to a place other than the distillery 
warehouse provided by law, or conceals or 
aids in the concealment of any spirits so 
removed," he shall be liable to certain pen- 
• alties. 

The fourth count is based upon section 
5440 of the Statutes, which provides, that 
"if two or more persons conspire either to 
commit any offense against the United 
States, or to def raud the United States in any 
manner or for any purpose, and one or more 
of such parties do any act to effect the ob- 
ject of the conspiracy, all the parties to such 
conspiracy shall be liable" to certain penal- 
ties. 

Both in the testimony and the arguments 
of counsel, you have been informed, not 
only of the different processes involved in 
the distillation of spirits, but also of many 
of the requirements of law that must be re- 
garded in carrying on the business. Among 
those requirements is one to the effect that 
there shall be a distillery warehouse con- 
nected with every distillery, where all spir- 
its manufactured at the distillery shall be 
deposited and kept under the charge of a 
government officer, until the tax thereon has 
been paid and until it may be lawfully re- 
moved therefrom for sale or other disposi- 
tion; and it is, as we have seen from a stat- 
utory provision I have quoted, an offense 
for any person to remove or aid in the re- 
moval of any distilled spirits upon which 
the tax has not been paid, to a place other 
than the distillery warehouse provided by 
law. 

To establish the offenses charged in the 
first three counts in this indictment, as 
against the defendant on trial, it must be 
shown: 

As to the first count, that on the ISth day 
of December, 1S74, or at about that time, 
there were spirits at the distillery in ques- 
tion upon which the government tax had not 
been paid; that they were removed to the 
place of business of August Hauske, or aft- 
er such removal were there concealed; that 
this was a place other than a distillery ware- 
house provided for or authorized by law; 
and that the defendant removed or conceal- 
ed after removal, or aided in or abetted the 
removal or concealment of such spirits. 

As to the second count, the same state of 
facts must be shown, except that the al- 
leged removal or concealment of spirits must 
be proved to have taken place on the 21st 
day of December, 1874, or about that time; 
that the alleged removal was made to a 
place other than a distillery warehouse in 
the city of Milwaukee; and that the place 
of concealment was a railway car. 

As to the third count, again the same state 
of facts must be shown, except that the al- 
leged removal of spirits must be proved to 
have taken place on or about the 23d day 
of April, 1S75. and that the place to which 
the spirits were removed if at all, was a 



railway car in the city of Milwaukee. Con- 
cealment, as I have stated, is not alleged in 
this count. The offense here charged is sim- 
ply the act of removal. 

In each of these counts, particular quanti- 
ties of spirits are alleged to have been re- 
moved—as in the first, 3500 proof gallons, 
in the second, 3000 proof gallons, and the 
third, 3500 proof gallons. Nevertheless, it 
is not necessary to prove that these precise 
quantities were so removed. So far as quantity 
is concerned, proof of any quantity removed, 
less or more than is alleged, upon which 
the tax had not been paid, is sufficient. You 
will bear in mind, that it is essential that 
it be proved that the spirits, if any, re- 
moved or concealed as alleged in the first 
and second counts, and removed as alleged 
in the third count, were spirits upon which 
the government tax had not been paid, that 
the places of removal and concealment were 
as alleged, and that the defendant, Jacob 
Nunnemacher, was a party to or aided in or 
abetted the commission of the acts charged. 
Particular times of removal, and removal 
and concealment of spirits are alleged in 
these three counts. It is not however indis- 
pensable that the prosecution prove that 
these alleged transactions took place at the 
precise times stated. If it be shown that 
the removal of spirits alleged in any one of 
these counts or the concealment of spirits 
alleged in the 1st and 2d counts, were made 
at or about the time therein stated, this is 
sufficient The time to be proved must be 
at, or about, or near the time stated, so that 
it may be plain that the proof is not of some 
other transaction than that alleged. 

Evidence has been introduced tending to 
show removals of spirits from the distillery 
mentioned, to places other than the distillery 
warehouse, at periods considerably anterior 
and even several years prior to the times 
stated in either of these three counts in the 
indictment. Concerning this evidence, I have 
to say, that it was only permitted to be giv- 
en in support of the fourth or conspiracy 
count in the indictment, and that evidence 
is not to be considered by you as at all bear- 
ing upon the first three counts or either of 
them. Evidence of removals of spirits in 
previous years would not. support the allega- 
tions in either of those counts. To use it for 
such purpose, would be to„ accept proof of one 
offense to convict of a different offense, and 
this could not be permitted. Conviction on 
either of the first three counts must be of the 
specific offense therein charged, and the ev- 
idence to establish such offense must be of 
the transaction or transactions alleged and 
occurring at or about the time stated. 

I have said that to convict this defendant 
on eithei of these counts, it must be shown 
that he was a party to. or aided in, or abet- 
ted the commission of one or more of the acts 
charged. In this connection I may say that, 
although the first two counts allege both 
removal and concealment, if it be proved 
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that the defendant removed, or aided in or 
abetted the removal from the distillery, of 
spirits upon which the tax had not been paid 
to the place or places stated, at or about the 
time or times alleged, conviction may be had 
upon the count under which removal may be 
proved, if at all, though concealment be not 
shown. 

Now gentlemen, the three counts in question 
allege the commission of illegal acts. This 
defendant is charged with committing those 
acts. I may first state to you as a general 
proposition, that to establish this charge, 
there must be shown participation in or con- 
nection with the alleged removal or conceal- 
ment of spirits on the part of the defendant, 
with intent to accomplish or forward the 
commission of the act If he personally, with 
guilty knowledge or intent, did the act ei- 
ther for or by himself, or jointly with others, 
that of course ends the question. To insti- 
gate, encourage, incite, advise, procure or as- 
sist in the removal of spirits on which the 
tax has not been paid from the distillery to 
a place other than the distillery warehouse, 
with a design to accomplish, or promote, or 
facilitate such removal, is to aid in and abet 
the commission of the act With these gen- 
eral propositions in mind, let us come to more 
particular statements. And what I now say, 
you will keep in mind when we come to con- 
sider the count for conspiracy, for the same 
general rules or principles apply under that 
count as under those we are now consider- 
ing. 

If this defendant was a party in interest in 
the business of this distillery, or was a party 
participating in the profits of the business, 
and for himself or with others, directed, pre- 
scribed, ordered or set on foot the alleged 
removal or removals of spirits, then he may 
be convicted of such removal or removals, 
and that, too, though he may not have been 
personally present at the time. U. S. v. 
Blaisdell [Case No. 14,608]. If he was not 
such a party in interest, but personally and 
knowingly participated in the act or acts of 
alleged removal, then his relation to the 
transaction would be the same in point of 
responsibility as before. If he leased his 
distillery or furnished for hire or otherwise, 
teams and teamsters for the purpose or with 
the intent of providing the means or afford- 
ing the op'portunity to facilitate or accom- 
plish the removal of spirits upon which the tax 
had not been paid, from this distillery to a 
place other than the distillery warehouse, or 
with knowledge that such instrumentalities 
were to be so used, and with such instrumen- 
talities sof urnished and employed, the alleged 
removals or either of them were made, then it 
could be said that he was influenced by an un- 
lawful purpose, that he derived profit or ad- 
vantagefrom the prosecution of that purpose, 
and he would be in that case a guiliy partici- 
pant in the act or acts. In other words, gen- 
tlemen, in such case, where a person with 
unlawful purpose or intent designs the com- 
mission of a criminal act and to carry out 



that purpose or effect the unlawful object, an- 
other is employed to do the act that act be- 
comes the act of the principal, and he, as 
well as the agent is criminally accountable. 
This is upon the principle that "he who com- 
mands or procures a crime to be done, if it 
is done, is guilty of the crime." So too, if 
these spirits were removed as alleged, and 
the defendant knew them to be spirits upon 
which the tax had not been paid, though he 
had no interest in the distilling business or 
in the spirits alleged to have been unlaw- 
fully removed, if he intentionally aided in or 
abetted the removal within the meaning of 
those terms, as I have before stated it to 
you, then he offended within the meaning of 
the statute. 

I have said that intentional participation . 
In or connection with the alleged unlawful 
acts must be shown. From this it follows 
that proof of mere suspicion, or bare knowl- 
edge that the act is being done by others 
without -such participation in it or connec- 
tion with it, is not sufficient. If therefore 
the defendant leased this distillery and let 
his teamsters and teams, without knowledge 
that they were to be employed for the pur- 
pose of making or accomplishing unlawful re- 
movals of spirits, and without any purpose, 
intent or design of furnishing the means for 
such removals, but leased and let them so 
far as his intent was concerned, in good faith 
for the transaction of lawful business, and 
did not participate either as a party in in- 
terest or otherwise in the alleged removals, 
or intentionally aid in or abet such removals, 
I do not think that while such original let- 
ting of the distillery and teams and team- 
sters was continuing, mere subsequently ac- 
quired knowledge that the alleged unlawful 
transactions were in progress, would justify 
conviction under either of the first three 
counts in this* indictment. Knowledge of the 
commission of unlawful acts may, however, 
be taken into consideration by the jury, in 
connection with whatever facts and circum- 
stances may be proved, to aid in determin- 
ing whether or not the defendant was a par- 
ticipant in or a party to the alleged unlaw- 
ful acts, if such acts or either of them be 
shown. 

Now it is claimed on the part of the gov- 
ernment that at the times stated in the 
first three counts of the indictment this de- 
fendant was in fact a party in interest in 
the distilling business at the Kinnikinnic Dis- 
tillery, although others were having the act- 
ive management; that the connection of 
Guentlier with the business as a manager 
was a mere cover or subterfuge adopted to fa- 
cilitate the manufacture and removal of illic- 
it spirits from the distillery, for the benefit 
of Jacob and Hermann Nunnemacher; that 
this defendant, whether directly a party in. 
interest in the business or not, leased the 
distillery and furnished teamsters and teams 
for the purpose of removing such spirits from 
the distillery to places other than the distill- 
ery warehouse, and had knowledge that 
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they were to be and were so used, and that 
all the circumstances show his participation 
and intentional co-operation in the alleged 
unlawful acts charged in these counts of the 
indictment. This is the claim on the part of 
the prosecution. 

On the contrary, it is claimed on the part of 
the defense, that he was not in any manner 
interested in the business of distilling; that 
he had leased the property, and that others 
operated the distillery and conducted, con- 
trolled and had the avails of the business, 
without any participation therein by him, ex- 
cept that he received, as he claims, rents for 
the use of the property, stipulated compensa- 
tion for the employment of his teams and 
teamsters, and a portion of the slops of the 
distillery for his cattle and other stock; that 
he was engaged in carrying on his farm, deal- 
ing in cattle and hogs, and that his business 
was entirely disconnected from the manufac- 
ture of spirits, and that he had no interest 
therein. It is claimed further in his behalf, 
that there was no participation by the defend- 
ant, with guilty knowledge or intent in the 
removal or concealment of illicit high wines; 
that he knowingly rendered no aid, assistance 
or encouragement in the removal of such 
spirits, aud that his attention to teams owned 
by him and assisting in the distillery busi- 
ness, was merely to see that they were not 
overlooked and were properly used and cared 
for; and it is also claimed sthat the testimony- 
is wholly inadequate and insufficient to estab- 
lish either of these three counts as against 
this defendant. 

The judge then recapitulated the points un- 
der the first three counts in the indictment 
upon which the jury must find, and proceed- 
ed: 

Upon the fourth count in the indictment, the 
questions requiring your attention are these: 
(1) Was there such a conspiracy as is alleged, 
and if there was, were any or either of the 
overt acts charged in this count committed 
as alleged, in execution of the conspiracy, or 
to carry into effect its object? (2) If such a 
conspiracy was formed and existed, was the 
defendant connected with it as one of the 
conspirators? 

A conspiracy is formed when two or more 
persons agree together to do that which is un- 
lawful — in others words, when they combine 
to accomplish, by their united action, a crim- 
inal or unlawful purpose; and the statutory 
offense is complete, when such agreement is 
made or such combination is entered into and 
one or more of the parties does any act to 
effect the object of such conspiracy. To il- 
lustrate, if two or more persons agree togeth- 
er that by fraudulent practices they will de- 
prive or defraud the government of the tax 
required to be paid on distilled spirits, and 
one or more of these persons does any act to 
effect the object of such agreement, they are 
guilty of the offense of conspiracy. 

"It is not necessary, to constitute a con- 
spiracy that two or more persons should meet 
together, and enter into an explicit or formal I 



agreement for an unlawful scheme, or that 
they should directly by words or in writing, 
state what the unlawful scheme is to be, and 
the details of the plan or means by which 
the unlawful combination is to be made ef- 
fective. It is sufficient if two or more per- 
sons in any manner or through any contriv- 
ance, positively or tacitly come to a mutual 
understanding to accomplish a common and 
unlawful design." U. S. v. Babcoek [Case 
No. 14,487]. 

A mere agreement or combination to effect 
an unlawful purpose, not followed by any 
act done by either of the parties to carry into 
execution the conspiracy, does not constitute 
the offense. There must be both the cor- 
rupt agreement or combination, and an act 
done by one or more of the parties to effect 
the illegal objeet or design agreed upon, to 
make the punishable offense under the stat- 
ute. If the conspiracy is formed by all or 
some of the parties charged, and the act to 
effect the object of the conspiracy is done by 
only one of the parties, this constitutes a 
complete offense as to both or all of the mem- 
bers of the conspiracy, for in that ease the 
act of one becomes the act of both or all. I 
say to you further, that such connection with 
or relation to a conspiracy as the law takes 
notice of and punishes, is not dependent upon 
personal, pecuniary interest in the result of 
the unlawful adventure. Where there is an 
attempted attainment of an unlawful end by 
two or more persons, who are actuated by a 
common design of accomplishing that end, 
and who in any way and from any motive 
work together in furtherance of the unlawful 
scheme, each one of the persons becomes a 
member of the conspiracy. In determining 
whether the person charged is one of the al- 
leged conspirators, it is obviously proper and 
important for the jury to inquire whether any 
interest or motive, pecuniary or of any other 
character, existed, for participation in the un- 
lawful enterprise, and this may oftentimes 
materially aid in a determination of the ques- 
tion, as to whether the person accused was or 
was not one of the parties to the alleged con- 
spiracy. 

To establish the commission by the defend- 
ant of the offense here charged, you must be 
satisfied upon the testimony, that a conspir- 
acy was formed to defraud the United States 
of the tax upon distilled spirits, distilled and 
produced at the distillery in question; that 
the defendant, Jacob Nunnemacher, was a 
party to that conspiracy, and that to effect 
the objeet of such conspiracy, one or more of 
the defendants named in the indictment did 
one or more of the overt acts therein alleged. 
The overt acts charged in this count are the 
removals of certain quantities of distilled spir- 
its, upon which the government tax had not 
been paid, to a place and places other than 
the distillery warehouse provided by law. It 
is not essential that the precise quantity of 
spirits named in the count should be proven, 
nor is it necessary that the alleged conspiracy 
should be shown to have been formed at the 
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precise time alleged. It is sufficient if it be 
shown tliat there was a quantity or were 
quantities of spirits distilled and produced at 
the distillery named, upon which the tax was 
unpaid, that at about the time charged in the 
indictment, there was a conspiracy between 
any two or more of the persons who are al- 
leged to have eonspired together to defraud 
the government of the tax on such spirits, 
that the defendant on trial here, was con- 
nected with, or a party to such conspiracy, 
.and that the unlawful combination was fol- 
lowed by one or more of the alleged acts done 
by one or more of the defendants, for the 
purpose of accomplishing its object. There 
must be at least two parties to a conspiracy, 
and the defendant Jacob Nunnemacher, may 
be convicted under the allegations of the 
fourth count of this indictment, if it be estab- 
lished beyond reasonable doubt, that he ei- 
ther conspired with any of the defendants 
named in the count or with any person or 
persons unknown to the government and the 
jury, or with any of the defendants named, 
and any person or persons so unknown, to 
defraud the United States of the tax on the 
spirits mentioned. 

To establish a conspiracy, it is not, as I 
have already said, necessary that there should 
be "an explicit or formal agreement for an 
unlawful scheme" between the parties, nor is 
it essential that direct and positive proof be 
made of an express agreement to do the act 
forbidden by law. In such cases it is fre- 
quently impossible to produce such proof, be- 
cause conspiracies are not usually meditated 
and planned in the presence of witnesses not 
parties thereto, nor in the terms of express 
stipulations. Hence it is competent to prove 
the alleged conspiracy by circumstances. The 
understanding, combination or agreement be- 
tween the parties in the given case, to effect 
the unlawful purpose charged, mustbe proved, 
because without the corrupt agreement or un- 
derstanding there is no conspiracy. But as 
I have just said, circumstantial evidence may 
be resorted to, to show the agreement or con- 
spiracy. The acts of parties, the nature of 
those acts, with the accompanying circum- 
stances, the character of the transaction or 
series of transactions, as the evidence may 
disclose them, should be investigated and con- 
sidered, and are sometimes the only sources 
from which to derive the evidence of an 
agreement which may be express or implied 
to do the act which the law condemns. 

If you find the existence of the conspiracy 
as alleged, your inquiry upon this count will 
be narrowed to a single ultimate question of 
fact, namely: was the defendant one of the 
conspirators— a fellow conspirator with the 
officers and other persons named in the indict- 
ment. The government affirms it and must 
prove it by legal and satisfactory evidence in 
order to ask a verdict in its favor. * * * 

In this connection, I say to you further, 
that the identity of a conspiracy is not neces- 
sarily destroyed by the connection, at a sub- 



sequent period, of new or additional parties 
therewith. In other words, a conspiracy may 
be formed between certain persons, other per- 
sons may join it in its succeeding stages, and 
so its existence as one prolonged conspiracy 
may be continued. As the defendant is in- 
dicted for conspiracy with the persons named 
in the indictment, it is clear that the charge 
implies that the defendant knew there was 
such a conspiracy, and, with such knowledge, 
knowingly aided the conspirators in their un- 
lawful scheme, and the alleged guilty knowl- 
edge and participation must be proved by the 
government. 

Guilty connection with a conspiracy may be 
established by showing association by the 
person accused, with others in and for the 
purpose of the prosecution of the illegal ob- 
ject. Bach party must be actuated by an in- 
tent to promote the common design, but each 
may perform separate and distinct acts in 
forwarding that design. "If two persons pur- 
sue by their acts the same object, one per- 
forming part of an act, and the other another 
part of the same act, so as to complete it with 
a view to the attainment of the object they 
were pursuing, the jury are at liberty to draw 
the conclusion that they have been engaged 
in a conspiracy to effect that object." 3 
Archb. Cr„ Prac. 622. 

Co-operation in some form must be shown, 
though that co-operation need not be prompt- 
ed by personal pecuniary interest. There 
must be intentional participation in the trans- 
action, with a view to the furtherance of the 
common design and purpose, though that par- 
ticipation need not be active and may be 
subordinate. If parties in any manner work 
together to advance the unlawful scheme, 
having its promotion in view, and "actuated 
by the common purpose of accomplishing the 
unlawful end," they are conspirators. If a 
person, understanding the unlawful character 
of the transaction, encourages, advises, coun- 
sels, or in any manner, with a view to for- 
warding the enterprise or scheme, assists in 
its prosecution, he becomes a conspirator. 
* * * 

Mere knowledge that a conspiracy has been 
formed or is in progress, unaccompanied by 
such acts or relation to.it as show intentional 
connection with or participation in the con- 
spiracy, is not # sufficient to charge the person 
with the offense; though in such case, the 
fact of knowledge, when proved, may be con- 
sidered in connection with the conduct of the 
person and all the circumstances, in determin- 
ing whether or not he is a party to the con- 
spiracy. 

The judge then reviewed the testimony at 
length and explained the character of evi- 
dence necessary to conviction. 

Yerdict, "Guilty under the conspiracy count, 
and not guilty as to the first three counts in the 
indictment." 

[For a motion to quash the indictment under 
the first and second counts, see Case No. 15,903.] 
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Case Wo. 15,903. 

UNITED STATES v. NUNNEMACHER 
et al. 

[7 Biss. 129.] i 

Circuit Court, E. D. Wisconsin. April, 1S76. 

ISDICTMBNT— DUPLICITT— CONSPIRACr — ISTERSAL 

Revenue. 

1. Under Rev. St. U. S. § 3296, an allegation 
of the removal of spirits on which the tax had 
not been paid to a place other than the dis- 
tillery warehouse, and the concealment thereof, 
is equivalent to alleging the concealment of 
spirits which have been removed, etc., and on 
which the tax had not been paid, and an indict- 
ment drawn as above is not bad for duplicity. 

[Cited in U. S. v. Lancaster, 44 Fed. 894; 
U. S. v. Thomas, 69 Fed. 590.] 

2. In drawing xn indictment it is not neces- 
sary that the exact words of the statute be 
used, if their precise equivalent is expressed, 
and the words "in execution and pursuance 
of" are equivalent in meaning to the words "to 
effect the object of." 

3. In the statement of a conspiracy, certain- 
ty to a common intent is sufficient. 

4. The allegation that the tax on the spirits 
"had not been paid" is sufficient without an al- 
legation thai it "was still due and owing." 

5. The time when the spirits were distilled is 
not material. 

6. Many eases cited and commented upon. 

Motion to quash indictment. It is alleged 
in the first count of the indictment that the 
defendants [Jacob Nunnemacher and others], . 
on the ISth day of December, 1874, did re- 
move and did aid and abet*in the removal 
of 3500 proof gallons of distilled spirits on 
which the tax then due and owing to the 
United States, and required by law to be 
paid, had not been paid, from the distillery 
of Christian Guenther, where said distilled 
spirits had theretofore been distilled, to a 
place other than the distillery warehouse of 
the said Guenther, and did then and there 
conceal and aid in the concealment of said 
distilled spirits so removed, and on whieh 
the tax had not been paid. The second count 
is like the first, except that the time of the 
alleged removal and concealment of spirits 
is stated in that count to have been Decem- 
ber 21st, 1874, and the quantity of spirits 
removed and concealed, to have been 3000 
proof gallons. 

J. C. McKinney and L. S. Dixon, for the 
United States. « 

Winfield Smith and Jas. G. Jenkins, for 
defendant Nunnemacher. 

DYER, District Judge. The statute (Rev. 
St. § 3296) provides that "whenever any 
person removes, or aids or abets in the re- 
moval of any distilled spirits on which the 
tax has not been paid, to a place other than 
the distillery warehouse provided by law, 
or conceals or aids in the concealment of 
any spirits so removed, or removes or aids or 
abets in the removal of any distilled spirits 



i [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



from any distillery warehouse, or other ware- 
house for distilled spirits authorized by law, 
in any manner other than- is provided by law, 
or conceals or aids in the concealment of any 
spirits so removed, he shall be liable" to cer- 
tain penalties. 

The two counts mentioned are based upon 
the first general division of this section, and 
a motion is made to quash these counts on 
the ground of duplicity, it being elaimed 
that the removal and concealment of spirits 
as mentioned in the statute and according to 
the terms of the statute are distinct and 
independent offenses which cannot be prop- 
erly joined in one count. 

It will be noticed that the section of the 
statute in question contains two general di- 
visions— 1st, the removal of distilled spirits 
to a place other than the distillery ware- 
house provided by law, or the concealment 
of spirits so removed— 2d, the removal of 
distilled spirits from a distillery warehouse 
or other warehouse authorized by law, in 
any manner other than is provided by law^ 
or the concealment of spirits so removed. 
I have had some doubt whether each of these 
divisions of the section was not intended, on 
its face, to express substantially one of- 
fense. But I am not willing to rest the ques- 
tion absolutely on sueh a construction. 

It is a general rule that a count in an in- 
dictment which charges two distinct, inde- 
pendent offenses is bad, and should be 
quashed on motion. 1 Whart. Cr. Law, $ 
3S2. A capital offense and a misdemeanor 
cannot be charged in the same count. U. 
S. v. Sharp [Case No. 16,265]. An indictment 
for forgery, stating two distinct offenses, as 
the forging of a mortgage and of a receipt 
indorsed thereon, and requiring different pun- 
ishments, has been held bad. 1 Whart. Cr. 
Law, § 382. A count charging horse steal- 
ing and ordinary larceny, for which offenses 
different punishments are imposed, cannot 
be sustained. State v. Nelson, 8 N. H. 163. 
The general rule that the joinder of two or 
more distinct offenses in one count is not 
permitted, is elementary. The point of dif- 
ficulty is what are two or more offenses 
within the rule. 

There are certain exceptions to the rule in 
the case of particular offenses, as in bur- 
glary, adultery, &c, where the specific ac- 
cusation includes an offense of an inferior 
degree. 1 Whart. Cr. Law, §§ 3S3, 384. But 
these are not material here. 

Recognizing the rule on this subject as 
general and elementary, I find as the result 
of my examination of the numerous cases 
where the principle has been enforced, that 
the prevailing feature of these cases is, 
that the offenses charged in the same count, 
were either inherently repugnant, or so dis- 
tinct that they could not be construed as 
different stages in one transaction, or in- 
volved different punishments. These I think 
are the main characteristics of the class of 
cases in which the rule is asserted. Green- 
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low v. State, 4 Humph. 25, 26; Com. v. Sy- 
monds, 2 Mass. 162, 163; TJ. S. v. Sharp 
[supra]; State v. Nelson, 8 N. H. 163; Miller 
v. State, 5 How. (Miss.) 230. 

There is a class of cases, where, although 
offenses appear, by the use of the disjunc- 
tive in statutes declaring the offenses to be 
distinct and separate, it is nevertheless held 
that they are in effect but one offense and 
may be stated conjunctively, in one count. 
As where a person is charged with doing 
the thing which constitutes an offense, and 
causing it to be done, it being held that it is 
the same in law to cause a thing to be done 
as to do it Bish. Cr. Proc. § 434. For ex- 
ample, to charge a person with falsely 
making, forging and counterfeiting, and with 
causing and procuring to be falsely made, 
forged and counterfeited, is not objection- 
able, although each of the acts may be 
stated in the disjunctive in the statute, be- 
cause the whole is in law one offense. Ras- 
nick v. Com., 2 Va. Cas. 356; State v. Haus- 
eall, 2 Rice, Dig. '346; Mackey v. State, 3 
Ohio St 363; State v. Morton, 1 Williams 
[27 Vt] 310. So a charge that the defend- 
ant administered and caused to be admin- 
istered poison. Ben v. State, 22 Ala. 9. Of 
this class of cases is Com. v. Eaton, 15 
Pick. 273, where it was held that although 
a statute forbade a person to sell or offer 
for sale a lottery ticket it was proper to 
charge that the defendant offered for sale 
and sold such a ticket, for the reason that 
a sale, ex vi termini, includes an offer to 
sell, and there is actually but one offense. 
So in Com. v. Twitchell, 4 Cush. 74, where 
the statute imposed a penalty on any person 
who should set up, or promote an exhibition 
without license, it was held that setting up 
and promoting, constituted one offense and 
could be alleged as such, conjunctively in 
one count. In this class of cases, the of- 
fenses though disjunctively stated in the 
statutes creating them, constitute essentially 
one offense, and as argued by counsel for de- 
fendant, they do not reach the precise point 
we have here. 

Let us now go a step further. Mr. Bishop 
says (1 Cr. Proc. § 436) that if a statute de- 
clares "that the doing of this or that, or 
the other thing, shall subject the doer to a 
punishment which it specifies, plainly a 
man may incur the penalty by doing any one 
of the three things. And by doing the three 
things at different times and as separate 
transactions he incurs the penalty three 
times, and three times he may be punished. 
But suppose instead of this, he does the 
three things at once and as one transaction, 
the doctrine appears to be that he incurs the 
penalty but once, the same as though he 
had done only one of them. Whence we 
have the general proposition, that, subject 
perhaps to exceptions depending upon the 
peculiarities of cases and the particular 
language employed, if a statute forbids sev- 
eral things in the alternative, it thereby 



creates but one offense; and since the of- 
fense may be committed in different ways, 
distinguished in the statute from one an- 
other by the disjunctive 'or' or committed 
by combining more than one or all the 
ways in one transaction, an indictment upon 
the statute may, in a single count, charge 
the defendant with all the acts, using the 
copulative 'and' where the statute employs 
the disjunctive 'or.' " 

Following this principle it has been held 
that a person may be indicted for the bat- 
tery of two or more persons in the same 
count Rex v. Benfield, 2 Burrows, 980, 984. 
"In felonies also, the indictment may charge 
the defendant in the same count with fe- 
lonious acts with respect to several persons, 
as in robbery, with having assaulted A and 
B, and stolen from A one shilling and from 
B two shillings, if it was all one transac- 
tion." 1 Bish. Cr. Proc. § 437. 

Wharton says (1 Cr. Law, § 390) "where a 
statute * * * makes two or more dis- 
tinct acts connected with the same trans- 
action, indictable, each one of which may 
be considered as representing a stage in the 
same offense, it has in many cases been 
ruled they may be coupled in one count. " 
"Setting up a gaming table, it has been said, 
may be an entire offense; keeping a gaming 
table and inducing others to bet upon it 
may also constitute a distinct offense; for 
either, unconnected with the other, an in- 
dictment will lie. Yet when both are perpe- 
trated by the same person at the same time, 
they constitute but one offense, for which 
one count is sufficient, and for which but 
one penalty can be inflicted." Hinkle v* 
Com., 4 Dana, 518. 

In the case of State v. Murphy, 47 Mo, 
275, cited on the argument, it was held that 
"when a statute in one clause forbids sev- 
eral things, or creates several offenses in 
the alternative, which are not repugnant in 
their nature or penalty, the clause is treated 
in pleading as though it created but one of- 
fense, and they may be united conjunctive- 
ly in one count." In the case of State v. 
Fletcher, 18 Mo. 425, a distinction is taken 
on this question between misdemeanors and 
felonies. A statute declared that no per- 
son should set up or use any gambling de- 
vice for the purpose of gaming, &e. The 
count in the indictment charged that the 
defendant set up and used and permitte'd 
games of chance to be played on the gam- 
bling device. A motion to quash for du- 
plicity was sustained at the circuit but over- 
ruled by the supreme court 

Our own supreme court in the case of 
Byrne v State, 12 Wis. 525, uses this lan- 
guage. "The rule is well settled where a 
statute makes either of two or more dis- 
tinct acts, connected with the same general 
offense and subject to the same measure and 
kind of punishment indictable separately 
and as distinct crimes, when each shall have 
been committed by different persons or at 
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-different times, they may, when committed 
by the same person at the same time be 
coupled in one count, as constituting alto- 
gether but one offense. In such case the 
several acts are considered as so many steps 
-or stages in the same affair, and the offender 
may be indicted as for one combined act in 
violation of law; and proof of either of the 
.acts mentioned in the statute and set forth 
in the indictment will sustain a conviction." 
Now it is not to be denied that a person 
may violate the statute in question by sim- 
ply removing distilled spirits on which the 
tax has not been paid, to a place other than 
the distillery warehouse, and without con- 
cealing the spirits. From the peculiar lan- 
guage of the statute, it would seem that to 
make a case of concealment there must have 
been a removal. Admit that the statute pro- 
vides for two distinct acts, indictable sep- 
arately and as distinct crimes where each 
shall have been committed by different per- 
sons or at different times, the question re- 
mains whether a count is double when it 
charges the commission of both acts by the 
same person as one transaction and at the 
same time. The words of the statute are 
"removes or conceals." For both the acts 
the same measure and kind of punishment 
are imposed. Are those acts inherently re- 
pugnant to each other, especially in the light 
of the language of the statute, "conceals or 
aids in the concealment of any spirits so re- 
moved?" Are the acts of such a character, 
that they cannot under the allegations of 
the indictment be construed as different 
■stages in one transaction? I can have no 
•doubt upon the point. The counts in ques- 
tion charge, that on a certain day, the de- 
fendants removed a certain quantity of dis- 
tilled spirits, from a certain distillery to a 
place other than a distillery warehouse, and 
did then and there conceal the spirits so re- 
moved. Here are two things, which were 
done at different times, and as separate 
transactions involve two penalties, but, 
when done as one transaction, the penalty 
is but once incurred as for one offense. 
There is a combination of the acts of re- 
moving the spirits and concealing the same 
spirits so removed. It has been said that 
there may be removal without concealment, 
which is true. It has also been said that 
concealment does not involve removal. But 
the words of the statute are "conceals any 
spirits so removed," which imply a removal 
and then concealment. So that the charge 
in the indictment may be regarded, if it 
were necessary, as a charge of concealment. 
But in this view it is contended that the 
charge should be that the defendants con- 
cealed spirits which had been removed to 
a place other than the distillery warehouse, 
&c; thus first affirmatively alleging the 
concealment. But in the reasonable use and 
connection of words, it would seem that an 
allegation of removal of spirits on which 
the tax had not been paid, to a place other I 



than the distillery warehouse, and the con- 
cealment thereof is equivalent to alleging 
the concealment of spirits which had been 
removed, etc., and on which the tax had not 
been paid. My conclusion is that the first 
and second counts are not bad for duplicity. 
Another objection urged to these counts is, 
that it is not alleged that the tax on the 
spirits removed was due, and owing. The 
allegation is, that the defendants removed 
certain distilled spirits on which "the tax 
then and there due and owing to the United 
States and required by law to be paid, had 
not been paid." It is conceded that if the 
words "which was" had been inserted be- 
fore the words "then and there" the allega- 
tion would have been complete. It is al- 
leged affirmatively that the tax had not been 
paid, and I think the reasonable construc- 
tion of the sentence is that the tax was due 
and owing. In the case of U. S. v. Hesing 
[unreported] in the Northern district of Illi- 
nois, one of the overt acts charged in the 
indictment to have been' done to effect the 
object of a conspiracy, was the unlawful 
removal of certain spirits to a place other 
than a distillery warehouse, upon which 
spirits the tax imposed by law had not been 
paid, and this, it would seem from the opin- 
ion of Judge Blodgett, was the whole alle- 
gation in relation to a tax due and unpaid. 
It was held that the indictment in all its 
parts, conformed to the requirements of the 
law in regard to what an indictment should 
contain. 

I do not regard the objection well taken, 
that the time is not stated when the spirits 
mentioned in these counts were distilled. It 
is alleged that the tax on the spirits had 
not been paid; that they were removed 
from a distillery to a place other than a 
distillery warehouse. The time when the 
spirits were distilled is not material. The 
statute forbids the removal of any distilled 
spirits on which the tax has not been paid, 
to a place other than a distillery warehouse 
provided by law. It makes no allusion to 
the time or place when or where the spirits 
are distilled. 

To the fourth count which is a count for 
conspiracy it is objected, that the overt acts 
charged are not alleged to have been done 
to effect the object of the conspiracy set 
forth in the count. The allegation is that 
the defendants "in execution and pursu- 
ance of and according to said conspiracy, 
combination and agreement had as afore- 
said, did produce and distill," &c. The words 
of the statute are "and one or more of the 
parties do any act to effect the object of 
the conspiracy," &c. It is insisted that the 
pleader should have employed the precise 
words of the statute, "to effect the object 
of the conspiracy" instead of the words "in 
execution and pursuance of and according 
to said conspiracy," &c. A ruling upon this 
point such as is insisted on by counsel for 
defendant, would require unnecessary exact- 
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ness. Wliile a particularity and clearness 
are required which will inform a defendant 
of the charge he has to meet, and the court 
of the offense claimed to have been commit- 
ted, so that it may pronounce judgment if 
there be a conviction, the validity of in- 
dictments should not depend upon too great 
niceties of language. I do not understand 
that the exact words of the statute must 
be used, if their precise equivalent is ex- 
pressed. The words "in execution and pur- 
suance of" are equivalent in meaning to the 
words, "to effect the object of," as the re- 
spective definitions of the terms given by 
Webster, show. The case of U. S. v. Boy- 
den [Case No. 14,632] was cited by the at- 
torney for the United States on this point. 
It was there held, that "the overt acts need 
not be laid as having been done 'to effect 
the object' of the conspiracy, although these 
are the words of the statute; it is enough to 
say that they were done 'in pursuance* there- 
of, which are the usual words in conspira- 
cy;" and Judge Lowell in his opinion refers 
to cases in New York, and a case in New 
Jersey, where the statutes require an act 
to be* done to "effect the object" of the con- 
spiracy and says indictments follow the 
more usual language, charging the acts as 
having been done "in pursuance of" the 
agreement. 

Another, and the last objection to the 
fourth count is that the object of the al- 
leged conspiracy is not stated with suffi- 
cient certainty. It is alleged in substance 
that the defendants intending to defraud 
the United States of large sums of money 
in respect of the taxes upon distilled spirits, 
on the 18th of December, 1874, conspired to- 
gether by producing and distilling large 
quantities of distilled spirits; and to ship, 
transport and remove said distilled spirits 
from the distillery of Christian Guenther, 
and out of this collection district without 
payment of the tax and taxes required by 
law to be paid on distilled spirits to the 
United States; unlawfully to defraud the 
United States of the tax on said spirits; to 
cheat and defraud the said United States of 
divers large sums of money in respect of the 
taxes upon distilled spirits; and to commit 
divers offenses against the said United 
States and against the internal revenue laws 
thereof. Then followed the overt acts which 
relate solely to the production, distillation 
and removal without payment of the tax 
required to be paid by law, of certain quan- 
tities of distilled spirits at certain times. 
The objection is urged that the language of 
the count "to commit divers offenses against 
the said United States and against the in- 
ternal revenue laws thereof," is too general, 
neither the time, place nor particular char- 
acter of these offenses being stated. If this 
wfre the sole allegation in relation to the 
object of the conspiracy, clearly the count 
would be bad. For to simply allege the in- 
tent or object of a conspiracy to be to com- 



mit divers offenses, without specifying any- 
particular offense is repugnant to the ele- 
mentary principles of criminal pleading. 
But here it is stated as an object of the al- 
leged conspiracy, that the defendants con- 
spired to defraud the United States of the 
tax on the spirits before mentioned, and of 
large sums of money in respect of the taxes- 
upon distilled spirits. Here are specific, 
particular objects alleged. Does the fur- 
ther statement "and to commit divers of- 
fenses," etc., vitiate the count? 

"The general rule is, that the charge must 
be laid in the indictment, so as to bring the- 
case within the description of the offense as- 
given in the statute, alleging distinctively all 
the essential requisites that constitute it." 
U. S. v. Staats, 8 How. [49 U. S.] 44. "All 
matters necessary to constitute the offense- 
must be pleaded." U. S. v. Prescott [Case 
No. 16,084.] An indictment must set forth- 
the particular facts and circumstances con- 
stituting the offense charged. Allen v. State, 
5 Wis. 335; Fink v. Milwaukee, 17 Wis. 26r 
Com. v. Hunt, 4 Mete. (Mass.) 125. These 
are elementary principles. The allegations 
of the count wherein are set forth the par- 
ticular purpose or object of the alleged con- • 
spiracy, namely, to defraud the United States 
of the tax on the spirits described, and to^ 
cheat and defraud the United States of di- 
vers large sums of money in respect of the 
taxes upon distilled spirits are beyond ques- 
tion sufficient. This, with the alleged overt 
acts following the conspiracy clause, points 
out with sufficient clearness the offense char- 
ged, so that the defendants can be advised 
of the nature of the offense, and prepare for 
trial. In Stoughton v. State, 2 Ohio St. 562, 
Judge Thurman holds the true rule, "that* 
unreasonable strictness ought not to be re- 
quired, and where an indictment clearly char- 
ges a crime and fairly advises the defendant- 
what act of his is the subject of complaint, 
the principal object of pleading is attained. 
The highest degree of certainty is not re- 
quired. Certainty to a common intent is suf- 
ficient." The statement of one of the ob- 
jects of the conspiracy as being "to cheat- 
and defraud the United States of divers large 
sums of money," is sanctioned by the prece- 
dents and by the highest authority. Whart- 
Pree. Ind. 638. We have then a count con- 
taining apt allegations covering a statutory 
offense, and then an added allegation of a- 
further purpose of the alleged conspiracy, 
namely, "to commit divers offenses" without 
enumerating them. Does the whole count 
fall because of the insufficiency of the last 
mentioned averment? 

In the case of U. S. v. Clark [Case No. 14,- 
804], cited by defendant's counsel, the in- 
dictment charged one offense, perjury: and 
the entire charge failed because the indict- 
ment did not throughout allege the offense 
to have been committed in any court of the 
Jnited States, nor in any deposition taken 
pursuant to its laws. There was a failure- 
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to allege any offense whatever within the 
purview of any statute. 

In Rex v. Fowle, 4 Car. & P. 592, the in- 
dictment simply charged the defendants with 
conspiring "to cheat and defraud the just 
and lawful creditors of W. F." That was 
all. There was no further statement of the 
conspiracy nor of any overt act, and the case 
is radically dissimilar to that at bar. 

Hartmann v. Com., 5 Pa. St. 65, would be 
an authority supporting strongly the posi- 
tion of defendant's counsel, if no statutory 
offense, as the object of the conspiracy, were 
particularly set forth in the indictment. 

The case of U. S. v. Bettilini [Case No. 14,- 
587], also cited, is a strong authority to the 
point that an indictment should embrace "a 
certain description of the crime of which the 
defendant is accused, and a statement of the 
facts by which it is constituted;" and upon 
this elementary principle there can be no con- 
troversy. As I have said, if this indictment 
simply charged a conspiracy to commit divers 
offenses against the United States and the 
internal revenue laws thereof, it would be 
unquestionably bad. No evidence can be per- 
mitted to be given under that allegation in 
■this count. Why may it not be rejected as 
surplusage, when precise and specific offenses 
are previously alleged as among the purposes 
of the supposed conspiracy? 

Mr. Bishop (1 Cr. Proc. § 497) says tbat "if 
an indictment is founded on a statute, and 
it contains allegations covering all the terms 
of the statute and making a complete of- 
fense, and then if it adds something by way 
of making the offense appear more enormous, 
the latter matter may be disregarded as mere 
surplusage." Again he says (section 480), 
"suppose there is matter in the indictment de- 
fectively alleged; yet if rejecting all this, 
enough remains to meet the requirements of 
the law, the indictment is good; the surplus- 
age passes for naught." The case cited by 
counsel for the government, of Com. v. Bol- 
kom, 3 Pick. 281, upon this question, seems 
to be in point. In that case, it was held 
that in an indictment charging an innholder 
with suffering persons "to play at cards and 
other unlawful games, the words 'unlawful 
games,' might be rejected as surplusage." In 
the case of Com. v. Arnold, 4 Pick. 251, 
where an indictment charged the defendant 
with permitting persons to play "at the game 
of cards," it was held that the words "the 
game" might be rejected. Of course where 
the rejection of an allegation would vitally 
impair the structure of an indictment, or 
render it meaningless, such allegation can- 
not be disregarded as surplusage. So where 
the averment is essentially descriptive of the 
sole offense charged, as in the case of U. S. 
v. Thomas [Case No. 16,473]. 
The motion to quash will be denied. 

[For the trial on the indictment in which 
there was a verdict of guilty of conspiracy, and 
not guilty as to the first three counts in the 
indictment, see Case No. 15,902.] 



Case Wo. 15,904. 

UNITED STATES v. NUTT. 

[6 Am. Law Rec. 302; 23 Int. Rev. Rec. 3S6; 

10 Chi. Leg. News, 60; 1 Month. Jur. 

499; 2 Cin. Law Bui. 263, 269.] i 

District Court, N. D. Ohio. Oct. Term, 1877. 

Offenses against Postal Laws— Appropriating 
Another's Letteks— Intent — Defenses. 

1. On an indictment under section 3892 of 
the Revised Statutes, for taking a letter from 
a post-office with intent to obstruct correspond- 
ence, the defendant may be convicted without 
evidence of an unlawful, clandestine or fraudu- 
lent taking. 

2. In such case "correspondence" mar be 
"obstructed" within the statute by an intention- 
al non-delivery of the letter so taken from a 
post-office. 

3. A party indicted for such taking of a 
letter with intent "to pry into the business or 
secrets of another," can not be convicted, if 
he knew the contents of the letter before he re- 
ceived it. 

4. It is no defense for a party indicted for 
such taking of a letter that it related in part 
to his business, or business in which he was 
interested. 

5. In such case it is no defense that the ac- 
cused, in good faith, believed that the letter 
was of no value to the person to whom it was 
addressed, even if such he the fact. 

6. The writer of a letter, which has passed 
from the office where mailed, lias no right to 
intercept it, or authorize its delivery to a per- 
son other than the one to whom it is directed. 

[Quoted in United States v. JleCreadv, 11 
Fed. 231.] 

7. It is no defense that the letter was volun- 
tarily delivered to the defendant by the post- 
master. 

The indictment is under section 3S92 of 
the Revised Statutes, and charges that in 
said district, defendant, on April 11, 1S77, 
"did unlawfully take a certain letter, then 
and there directed to one Isaac Baughman, 
Quincy, Ohio, from the post-office at Quincy, 
in said district, the said letter not then and 
there containing any article of value, and 
before the same had been delivered to the 
person to whom it was as aforesaid directed, 
with a design then and there to obstruct the 
correspondence, and to pry into the business 
and secrets of another, contrary to the form 
of the statute," etc. 

Wm. Lawrence and Wm. B. Neff, for de- 
fendant, moved to quash the indictment be- 
cause the count contained three misdemean- 
ors; did not allege that the letter was ever 
in the mail or care of a post-master, and did 
not aver whose business or secrets defend- 
ant intended to pry into. Whart Prec. Ind. 
1099; U. S. v. Mulvaney [Case No. 15,833]; 
U. S. v. Sander [Id. 16,219]. 

J. C. Lee, U. S. Dist, Atty., entered a nolle. 

The grand jury immediately reported an- 
other indictment, substantially in the same 
form, containing three counts, one charging 



i [10 Chi. Leg. News, 60, and 2 Cin. Law 
Bui. 269, contain condensed reports.] 
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an intent to obstruct the correspondence of 
Baughman; and a second charging intent 
to pry into business of Baughman; and a 
third,' an intent tp pry into the secrets of 
Baughman. 

The case was tried to a jury. There was 
evidence tending to show that John M. Nutt, 
of Sidney, and Wm. A. Nutt, of Quincy, were 
partners as Nutt Brothers, having a ware- 
house, and dealing in grain at Quincy; that 
in June, 1876, Baughman stored 500 bushels 
of wheat at the warehouse, to be kept until 
he should elect to sell it; that in March, 
1877, Baughman requested Wm. A. Nutt to 
inform him when the price reached $1.50 per 
bushel, and said that he would then sell; 
that on the 9th of April, John M. Nutt sent 
in the mail from Sidney a letter to Baugh- 
man at Quincy, signed "Nutt Brothers," of- 
fering S1.50 per bushel, and .requesting 
Baughman to let them know; that on the 10th 
of April, Wm. A. Nutt went to Sidney, where 
John M. Nutt informed him the letter had 
been sent, told him its contents, and gave 
him a written order, signed "Nutt Brothers," 
to the post-master at Quincy, to deliver the 
letter to Wm. A. Nutt, who returned to 
Quincy, and on the 11th of April asked and 
obtained from the post-master the letter to 
take to Baughman, and left the order with 
the post-master; that on the 11th of April 
he took the letter two miles, to Baughman's 
farm, where he offered the letter to Baugh- 
man (though Baughman denies that it was 
so offered), and Nutt then offered to buy 
his wheat at 81.50; that Baughman declined 
to receive the letter, saying the writing of a 
letter would not sell his wheat; that during 
the interview it was agreed that Nutt Broth- 
ers should have the wheat at $1.52 per bush- 
el; that on the 13th of April, Baughman 
got some mail matter from the post-master 
at Quincy, who informed him that he had 
given the letter to Nutt; that Baughman, 
having learned that wheat had advanced in 
price, had some controversy with Wm. A. 
Nutt as to the sale, and the cost of storage, 
and asked Nutt about the letter, when Nutt 
replied, "Oh, I forgot;" and, taking a pack- 
age of about a dozen letters from his pocket, 
offered the letter to Baughman, who, observ- 
ing that it had been opened, declined to take 
it. Nutt proved an unblemished reputation. 

Wm. Lawrence, and for defendant on the 
trial, objected to the evidence that a letter 
was sent in the mail, because the indictment 
did not aver that it had been in the mail or 
in the care of a post-master. 

WELKER, District Judge, overruled the ob- 
jection because it was alleged in the indict- 
ment that the letter was "taken from the 
post-office," being a substantial following of 
the words of the statute. 

Wm. Lawrence, in the argument, made the 
following questions of law to the court: 

(1) If the post-master voluntarily and with- 
out any fraud of Nutt delivered the letter 
to him, this is not a "taking" within the 



statute. To "take" "from a post-office" is 
one thing— to receive from a post-master is 
very different The word "take" is copied 
from section 22 ' of the post-office act of 
March 3, 1825 [4 Stat. 108], by which it is 
made an offense to "take a letter from a 
post-office," and another offense to take with 
intent to destroy, and another to take with 
intent to obstruct correspondence or pry in- 
to business. But in all the taking must be 
clandestine or fraudulent. The law now in 
force is copied from this, and must receive 
the same construction. All doubt is to be 
resolved for defendant in construing the stat- 
ute. U. S. v. Pearee [Case No. 16.020]; 1 
Bish. Or. Law, §§ 828, 249, 133; Bish. St. 
Crimes, §§ 189-196; Webst. Diet. "Take"; 
TJ. S. v. Mulvany [Case No. 15,833]; U. S. 
v. Parsons [Id. 16,000]. 

(2) The words of the statute, "with a de- 
sign to obstruct the correspondence," do 
not apply to the non-delivery of a letter, but 
only to a case where there is a design to 
prevent an answer or other correspondence. 
The word "correspondence" is derived from 
"con" and "respondere," meaning an answer 
to a letter sent— a response. The statute is 
to be strictly construed. Bish. St. Crimes, 
§§ 189-196; 1 Bish. Cr. Law (3d Ed.) § 249. 

(3) If Nutt knew the contents of the let- 
ter before he received it, he can not be con- 
victed of prying into the secrets or business 
contained in it 

(4) If Nutt was a partner in the firm of 
Nutt Brothers, and interested in the letter, 
he can not be guilty of prying into the busi- 
ness of "another" The statute was de- 
signed to protect the privacy of correspond- 
ence against the inspection of parties having 
no interest in it This is the necessary 
meaning of the words "the business of an- 
other." 

(5) If the defendant in good faith believed 
that the letter became of no value to Baugh- 
man, and in fact was of no value, because 
Wm. A. Nutt purchased the wheat for Nutt 
Brothers at S1.52 a bushel, when the letter 
only offered $1.50, and for that reason failed 
to deliver it, this is a complete defense. 

He made and argued other propositions of 
law which were not controverted. 

Wm. B. Neff, for defendant. 

The writer of the letter had a right to con- 
trol it. If defendant received it from the 
post-master on the written order for it, this is 
a defense. U. S. v. Tanner [Case No. 16,430]. 

J. C. Lee, U. S. Dist. Atty., and Edward S. 
Meyer, Asst TJ. S. Dist. Atty. 

WELKER, District Judge (charging jury). 
The defendant, William A. Nutt, is charged in 
the indictment with three offenses against the 
post-office laws. The first count charges him 
with having at a certain time taken out of 
the post-office at Quincy, Ohio, a letter ad- 
dressed to Isaac Baughman, with the design 
to obstruct the correspondence of said Isaac 
Baughman. The second charges him with 
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having taken out of the same post-office, the 
same letter, -with the design to pry into the 
business of said Baughman. The third count 
charges him with having taken the same let- 
ter out of the post-office, with the design to 
pry into the secrets of said Baughman. In 
the consideration of this ease, you may regard 
the last two counts as being substantially one 
charge. To all of these charges the defendant 
has interposed a plea of not guilty. You are 
to start off in the investigation of these char- 
ges against the defendant with the presump- 
tion that the law, as a shield, throws around 
every man charged with a crime that he is 
innocent of the alleged charges; and to hold 
the government to strict proof of all the ma- 
terial allegations, and the charges of crime 
against the defendant. You are to hold the 
government in the proof, to the establishment 
of all the facts necessary to constitute a viola- 
tion of the statute; not by a mere preponder- 
ance of proof, but to establish each one of 
the necessary facts to your satisfaction be- 
yond a reasonable doubt; not a captious, but 
a fair and well founded doubt that may arise 
in relation to any one of the necessary facts. 
Holding the government to this proof, you 
will proceed to the investigation of this case 
in the light of the evidence you have had pre- 
sented to you. In the first place, it is neces- 
sary that the government establish the fact 
of the taking of the letter out of the post-of- 
fice at the place named. As to this fact, a 
question of law has been raised in regard to 
the nature of the taking, upon which it is 
important I should instruct you. It is not 
disputed that the defendant did get the letter 
directed to Baughman out of the post-office 
by the consent of the post-master, and with- 
out the consent or direction of said Baugh- 
man. You may regard that as a conceded 
fact. But it is claimed by the defendant, 
that if the letter was obtained from the post- 
office with the assent and consent of the post- 
master, it was not a taking under the provi- 
sions of the statute making it an offense. I 
direct you on that subject that the taking of 
a letter put of the post-office in which it was 
regularly received, by a person other than the 
person to whom it was addressed, and without 
his consent or direction, but with the consent 
of the post-master, who voluntarily delivers 
it to him to be delivered to the proper per- 
son, if taken or received by such person with 
the design, at the time, to obstruct the corres- 
pondence or pry into the business or secrets 
af the person to whom it is addressed, is a 
violation of the statute. The consent of the 
post-master in delivering the letter to the de- 
fendant does not screen him from violation 
of the statute, provided he took it with the 
design specified in the statute; or, in other 
words, it is not a defense to show that the 
post-master voluntarily delivered the letter to 
the defendant. It is not necessary to show 
that the letter was unlawfully or clandestine- 
ly taken from the office by the defendant, to 
make the taking, with the design specified, a 



violation of the statute. The principal ques- 
tion in this ease is as to the design of the 
defendant at the time he took the letter out 
of the post-office. The evidence must satisfy 
you of this design and purpose at the time the 
letter was taken out of the post-office; for if 
an offense or crime was committed it must 
have been such at the time the defendant ob- 
tained the letter, for it consists in taking it 
out with the design to obstruct correspond- 
ence, or pry into the business or secrets of 
Baughman. Look into the evidence there, for 
the purpose of ascertaining whether the gov- 
ernment has established, beyond a reasonable 
doubt that the defendant at the time he took 
the letter out of the office, did so with the 
design named in the statute. Evidence was 
presented to you showing a wheat transaction 
between Baughman and the defendant. You 
are not to try the question of fraud that may 
have been practiced on one side or the other 
in that transaction. It was allowed to go to 
you for the purpose of throwing light upon 
the design and intent of the defendant at the 
time he took the letter, and is to be regarded 
by you in no other light. It does not matter 
to you whether the defendant bought the 
wheat at a lower figure than 'e ought to have 
purchased it at, or whether he paid more than 
its value. Evidence has been introduced on 
behalf of the defendant for the purpose of 
showing that the proposition in the letter was 
for one dollar and fifty cents per bushel, and 
that the defendant, when he went to nego- 
tiate for the purchase of the wheat, had of- 
fered one dollar and fifty cents. Evidence 
has also been introduced tending to show that 
before the defendant went to the post-office 
he had been informed by his brother, the 
writer of the letter, what the proposition was, 
and what was contained in the letter. If it 
shall appear to your satisfaction that when the 
letter was taken out of the office by the de- 
fendant he knew the contents, and the propo- 
sition contained in it, it can hardly be said 
that he took it out with the design and intent 
to pry into the business or secrets, which he 
knew before he got the letter. Look at that 
branch of the case, with the evidence before 
you, and it is for you to say whether you are 
satisfied, beyond a reasonable doubt, that he 
took the letter with the design to pry iuto 
the business or secrets of Baughman. 

The main charge in the case is the allega- 
tion that the letter was taken out of the office 
with the design and intent to obstruct corre- 
spondence. What is obstructing correspond- 
ence? Is it to cut it off entirely, or is it to 
retard or delay it? If the evidence shows 
that at the time the letter was received by 
the defendant it was his intention not to de- 
liver it, or to delay the correspondence by 
keeping it in his possession for a time after 
it ought to have been delivered, that is a 
violation of the statute. It is not necessary 
to show that the letter was destroyed abso- 
lutely, but it is sufficient if the evidence 
shows obstruction or delay in the corre- 
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spondence. How is this intent and design to 
be made out? Intent in the commission of a 
crime must necessarily be established by a 
variety of facts, and gathered from circum- 
stances. Men do not usually declare, when 
they perform an act, what their intent and 
purpose is in doing it- An intent is properly 
to be made out by circumstantial proof by 
showing what took place at the time or after 
the delivery of the letter to the defendant. 
Therefore I have allowed to go in evidence 
for your consideration all of the circumstan- 
ces surrounding this whole transaction, to 
enable you to determine the intent of the tak- 
ing of the letter. These various circumstan- 
ces tending to show that are to be consid- 
ered by you to enable you to determine the 
purpose, and the weight and effect of them 
is with you to settle. It is claimed on be- 
half of the defendant that the first opportu- 
nity he had he offered the letter to Baugh- 
man, and it was refused by him, because it 
was opened. I direct you that if at any 
time Baughman had been offered the letter, 
and refused to take it because it had been 
opened, you may regard that as a delivery to 
him, and it was his duty to have taken it. 
It is claimed by the defendant that such offer 
was made on the day of the sale of the 
wheat, the 11th of April, and, on the other 
side, that it was not done until the 13th of 
April. You will determine when that offer 
was made. In relation to the question of 
design and intent I direct you that if a per- 
son take a letter out of the post-office ad- 
dressed to another, without the authority or 
direction of the person to whom it was ad- 
dressed, with the declared purpose of deliv- 
ering, and does not deliver it the first oppor- 
tunity he has, the law raises the inference by 
that fact, that when he got the letter he did 
not intend to so deliver it But that inference, 
like every other presumption of the law, may 
be overthrown by showing facts and circum- 
stances that occurred between the parties aft- 
erward, showing what was the original de- 
sign and purpose. The mere taking the letter 
out of the office is no crime unless done with 
the design described in the statute. Does 
the evidence, as a whole, satisfy you that the 
defendant designed and intended originally 
to obstruct correspondence? It does not mat- 
ter whether the defendant knew it was a vio- 
lation of the law or not. If he performed 
an act which is a violation of the law, you 
are to hold him to such knowledge. If it 
shall appear to your satisfaction, in the light 
of all the proof, that the defendant did in- 
tend when he took the letter out of the post- 
office, to deliver it, and that anything occur- 
red between Baughman and the defendant 
afterward in their subsequent transactions 
that led the defendant to conclude not to 
deliver it, that change of opinion and pur- 
pose, after such receipt of the letter, does 
not constitute a violation of the statute. But 
it is for the defendant to show a reason for 
such change, such as will satisfy you that he 
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did not intend originally to obstruct or delay 
the correspondence. 

Another question was raised by counsel for 
the defendant. The evidence shows that the 
defendant's brother, the writer of the letter, 
gave to the defendant an order to the post- 
master, directing him to hand over to the de- 
fendant the letter directed to Baughman, 
which he took with him and presented to the 
post-master at the time he received the let- 
ter, which the post-master refused to recog- 
nize as authority for its delivery. It is 
claimed that the defendant had a right, under 
that order, to get possession of the letter. 
I direct you on that subject that where a 
letter is placed in the hands of the officer 
charged with the duty of mailing, and has 
been mailed and passed the mailing office 
into the eustddy of the post-office depart- 
ment for delivery, the writer loses control of 
it, and the alleged writer has no right to 
take it out of such custody, or prevent or de- 
lay such delivery. It is no defense in this 
case that the letter related in part to the busi- 
ness of the defendant, or business in which 
he was interested with Baughman. Nor is 
it any defense that the defendant, in good 
faith, believed at the time he took it out of 
the post-office that it was of no value to 
Baughman. Evidence has been given to you 
showing the general good character of the 
defendant In all criminal prosecutions, and 
also for offenses, it is always competent for 
the defendant to give in evidence his gen- 
eral good character in relation to the char- 
acter of the charge against him— in this case, 
for honesty and integrity. If there is any 
fair doubt in your minds as to the original 
criminal intent of defendant in relation to 
this letter, and the defendant has established 
in the proof a good character in relation to 
honesty and integrity among his neighbors 
and acquaintances, such doubt ought to be 
solved in favor of the defendant and entitle 
him to an acquittal. 

I am asked by counsel for defendant to say 
to you that a defendant can not be guilty of 
a crime unless he does an unlawful act and 
with a criminal intent I have already said 
that to you substantially, and now say to 
you that it is a correct general proposition. 

I am also asked to say to you that if it ap- 
pear from the evidence that the failure to 
deliver the letter was through the forgetful- 
ness and mere neglect of the defendant, that 
he did not violate the statute. I direct you 
that if through mere carelessness and neglect 
the defendant did not deliver the letter, and 
that carelessness and neglect is explained to 
your satisfaction, in the circumstances of the 
case, that would exonerate him from the 
criminal intent, for it must appear affirma- 
tively that the design to obstruct correspond- 
ence was in the mind of the defendant at the 
time the letter was procured from the office. 
Take the case, gentlemen, look into all the 
evidence, and, in the light of all the proof 
and under the rales of law I have given you, 
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say whether the defendant is guilty or not 
guilty of the charges alleged against him in 
the indictment. 

The jury returned a verdict of not guilty. 



Case No. 15,905. 

UNITED STATES v. NUTT. 
[See Case No. 15,904.] 



Case No. 15,906. 

UNITED STATES v. NYE et al. 

[2 Curt. 225.] i 

Circuit Court, D. Massachusetts. May Term, 
1855. 

Seamen — Attempt to Revolt — Appointment of 
Master — Unseaworthiness. 

1. If seamen are induced to ship by a false 
representation as to the person who is to com- 
mand, whether they are bound by the contract, 
quaere. But the owners may change the mas- 
ter after they have shipped. 

2. A combination by the crew to prevent the 
vessel from going to sea, pursuant to the or- 
der of the master, is an attempt to commit a 
revolt. 

[Cited in U. S. v. Huff, 13 Fed. 637.] 

3. If seamen have reason to believe, and do 
believe a vessel is unseaworthy before the voy- 
age is begun, they may lawfully refuse to go to 
sea in her. But they must prove these facts. 

[Cited in The Heroe, 21 Fed. 528.] 

The four defendants [Alfred Nye and three 
others] were put on their trial for the offence 
of endeavoring to make a revolt, on an indict- 
ment found under second section of the act 
of March 3, 1835 (4 Stat. 776). The evidence 
showed that they were regularly shipped for 
a voyage from Boston to East Florida, in 
the brig Leghorn. The shipping articles 
which they signed named one Burgess as 
master; but it appeared that one Rose had 
been spoken of to one of the men, as master, 
before the articles were signed. He was ex- 
pected by the owners to go as master, but 
before the articles were drawn up, Burgess 
was substituted in his place. The defend- 
ants constituted the entire crew. At the ap- 
pointed time, the defendants were taken on 
board the brig by the shipping master; but 
when the pilot came on board, and orders 
were given to get the anchor and make sail, 
to go to sea ; they all refused to do ship's 
duty, and declared they would not go to sea 
in the brig. In answer to the order of the 
master to go forward and make sail, they 
refused; and declared they would not go to 
sea in the vessel. They said the brig was 
not seaworthy, but specified no particular de- 
fect, and did not ask for a survey. They 
were perfectly sober, and offered no violence. 
They only unitedly refused to obey the or- 
ders of the master to make sail, or get the 

i [Reported bj Hon. B. R. Curtis, Circuit 
J tistice,] 



anchor. There was evidence that the vessel 
was sea-worthy, and that after these men 
had been removed, a new crew was obtain- 
ed, and the brig went to sea. There was 
other evidence that many of the rattlings 
were broken and the standing rigging re- 
quired much repair; but it did not appear 
that it was in such a condition as to render 
it unsafe for the vessel to proceed on the 
voyage. 

J. H. Prince, for the defence, contended 
that, the first section of this act had defined 
the offence of making a revolt; that mere re- 
fusal to do duty in a harbor, no force being 
used, or threatened, did not amount to that 
offence; and that the offence of endeavoring 
to make a revolt, described in the second 
section, was not committed, because the de- 
fendants attempted to do nothing but what 
they did, that is, refuse to do duty. He fur- 
ther insisted that, if the men were shipped 
under the belief that they were to go with 
Captain Rose, and this was held out to them 
as an inducement, without which they would 
not have engaged, they were not bound to 
go to sea with another master. He also in- 
sisted that, if the men honestly believed the 
brig was not sea-worthy, they were justified 
in refusing to go to sea in the brig. 

These points were briefly spoken to by him 
and by Mr. Hallett, U. S. Dist Atty. 

CURTIS, Circuit Justice. Since the ad- 
journment of the court I have looked into 
the authorities, and considered the points 
made at the bar. As to the change of mas- 
ter, there is no evidence that the men were 
induced to ship by a false representation 
that Rose was to go as master. If they 
were, it would deserve very serious consid- 
eration, whether they were bound by the 
contract The evidence is, that Rose had 
been spoken of as master to one of the men, 
but not ascertain to go; that Burgess had 
in fact been appointed, before the articles 
were signed, and his name is in the articles. 
Even if Rose had been master when the de- 
fendants shipped, the owners had power to 
change him for another. U. S. v. Haines 
[Case No. 15,275]; U. S. v. Cassedy [Id. 14,- 
745]. This point cannot avail the defend- 
ants. 

The objection arising from the alleged de- 
fect of evidence to prove the offence decrib- 
ed by the act of congress, is attended with 
more difficulty. The crimes act of April 30, 
1790, § 12 (1 Stat. 115), made it an offence 
to "endeavor to make a revolt." It contain- 
ed no other description of the offence, and 
no definition of a revolt It was under this 
act, the cases of U. S. v. Haines [supra], U. 
S. v. Gardner [Case No. 15,188], and U. S. 
v. Barker [Id. 14,516], were decided. In the 
first of these cases, it was held that, a total 
suspension of the command of the master, by 
the illegal refusal, of the men to obey any 
and all his orders, was a revolt; and that a 
combination so to refuse, followed by an ac- 
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tual refusal in some one instance, was an 
endeavor to make a revolt. And this con- 
tinued to be the law laid down by this 
court in subsequent cases. The act of March 
3, 1835, § 1 (4 Stat. 776), has defined the of- 
fence of revolt, and among other things 
which may constitute it, is "unlawfully, wil- 
fully, and with force, or by fraud, threats, or 
other intimidations, deprive the master of his 
lawful authority and command." Now the 
argument is— that in this case, the men usea 
no force or fraud, and uttered no threats, 
and did nothing to intimidate the master. 
But this does not meet the point. They are 
not indicted for making a' revolt, but for en- 
deavoring to make one; and therefore, 
though they did not make one, but did in 
fact deprive the master of his lawful author- 
ity, and this by means of a combination 
which embraced the entire crew, and left the 
master without means to enforce his author- 
ity, the question is, if this was not an en- 
deavor to intimidate him; or if this was not 
so, whether their combination to refuse to do 
duty, if it existed, did not also include a 
combination to resist the lawful commands 
of the master, to make sail and go to sea. 
In the case of XJ. S. v. Cassedy [supra], Mr. 
Justice Story, in the trial of an indictment 
Tinder this act, instructed the jury that the 
question was, "whether there was among the 
defendants a common confederacy to refuse 
to do further duty* on board the ship, and to 
resist the lawful commands of the officers in 
regard to the sailing or preparation for the 
voyage." This would include a confederacy 
to resist by force, threats, or intimidations 
of any kind. The proper instruction in this 
case, I consider to be this: if there was a 
confederacy and combination by the defend- 
ants, to refuse to go to sea in the brig, and 
to prevent the brig from sailing, pursuant to 
the orders of the master, while they were on 
board, and this determination was made 
known to the master, there was an endeav- 
or to commit a revolt, within the meaning of 
the act of congress. Reg, v. McGregor, 1 
Car. & K. 429. 

The other question, of the right of the crew 
to refuse to go to sea in the brig, on account 
of alleged unseaworthiness, was considered 
by Mr. Justice Story, in U. S. v. Ashton [Case 
No. 14,470]; and also by Mr. Justice Wood- 
bury in U. S. v. Staly [Id. 16,374]. I think 
the correct rule is, that after the men have 
rendered themselves on board, pursuant to 
their contract, and before the voyage is be- 
gun, they may lawfully refuse to go to sea 
in the vessel, if they have reasonable cause 
to believe, and do believe, the vessel to be 
unseaworthy. But the presumption is that 
the vessel was sea- worthy; and the seamen 
must prove that they acted in good faith, 
and upon reasonable grounds of belief that 
the ship was not in a fit condition to go to 
sea, by reason of unseaworthiness. If they 
prove this, they are justified in their refusal, 
and are not guilty of any offence in this case. 



The jury found the defendants guilty. 

Before sentence, the court remarked that, 
though satisfied with the verdict, which af- 
firmed the seaworthiness of the vessel, the 
evidence showed some of the standing rig- 
ging to have been in bad order; and that it 
was not a proper practice to send a vessel to 
sea, with the rigging in such a condition, as 
to impose on the crew the labor of very con- 
siderable repairs at the outset of the voyage; 
that though the conduct of the men was un- 
justifiable, it found one palliating circum- 
stance, in the state of the rigging, and an- 
other, in the fact that they came on board 
sober, and fit for duty, and offered no actual 
violence to either of the officers. In addition 
to the imprisonment of fifteen days, already 
suffered, the sentence was, a further impris- 
onment of fifteen days. 



Case No. 15,907. 

UNITED STATES v. OBERMEYER. 
[5 Ben. 541; i 15 Int. Rev. Rec. S3.] 

District Court, E. D. New York. Feb. 27, 
1872. 

Internal Revenue — Bhewer's Book — Entries 
— Penalty. 

The forty-ninth section of the internal reve- 
nue act of July 13, 1866 (14 Stat. 164), pro- 
vided that every brewer should "enter or cause 
to be entered, in a book to be kept by him for 
that purpose," the number of barrels of fer- 
mented liquor made by him on each day. The 
fifty-first section of the same act provided that 
every brewer who "shall intentionally make a 
false entry in said book, or in said statement, 
or knowingly allow or procure the same to 
be done, shall forfeit, for every such offence, 
all the liquors made by him or for him, and all 
the vessels, utensils, and apparatus used in 
making the same, and be liable to a penalty of 
not less than $500, nor more than $1,000, to 
be recovered, with costs of suit, and shall be 
deemed guilty of a misdemeanor, and shall 
be imprisoned for a term not exceeding one 
year. And any brewer who shall neglect to 
keep the books, or refuse to furnish the ac- 
count and duplicate thereof, as provided by 
law, * * * shall, for every such neglect or 
refusal, forfeit and pay the sum of $300." 
Held, that the latter clause of the section did 
not affix the penalty of $300 to the omission 
to make proper entries in a book kept by him, 
but to the failure to keep any book at all. 

This case came up on a motion in behalf 
of the United States, for a new trial, the 
court, on the trial, having directed a verdict 
for the defendant [David Obermeyer]. 

John J. Allen, Asst. U. S. Dist Atty. 
Kaufman, Frank & Pryor, for defendants. 

BENEDICT, District Judge. In this case, 
the question reserved at the trial was, 
whether the omission by a brewer to enter 
in his brewer's book a true account of the 

i [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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barrels of fermented liquors made by him, 
as required by section 49 of the internal 
revenue act of 1866, renders him liable to 
forfeit and pay ?300, under the provision of 
the last clause of section 51 of the same 
act, notwithstanding it appears that the 
brewer had provided himself with a book 
in proper form, and had made and put in it 
what purported to be the account required 
by section 49, the items of which, however, 
were not correct. 

By section 51, any fraudulent neglect or 
refusal to make true and exact entries in 
the brewer's book is made punishable by 
forfeiture and fine and imprisonment. The 
section next provides for a false entry in 
the book, intentionally made, which is also 
punishable by forfeiture, fine, and imprison- 
ment; and then the section declares, that 
"any brewer who shall neglect to keep the 
books, or refuse to furnish the account, and 
duplicate thereof, as provided by law, 
* * * shall forfeit and pay the sum of 
$300." The government contends that the 
words in this last clause, "as provided by 
law," must be held to apply to the keeping 
of the books, as well as to the refusal to 
furnish the account, and that the provision 
must be construed to cover every case of 
failure to make correct entries in the book, 
as required by section 49. On the part of 
the defence, it is insisted that the clause in 
question was intended to provide for the 
ease of a total omission to have any book, 
containing what purports to be the account 
required by section 49 to be entered in 
the brewer's book. I am of the opinion 
that the latter is the true construction of the 
clause, and that, where, as in this ease, the 
brewer has kept a book, which contains what 
purports to be an account such as is required 
by section 49, he is not liable to an action for 
the $300, provided for in the fifty-first sec- 
tion. So construed, the section provides a 
punishment for any fraudulent omissions in 
the account, and also for any false entries 
intentionally made therein, but does not pun- 
ish an accidental omission of an item, or an 
unintentional error in the account as kept, 
and its effect will be reasonable and just. 
The words, "keep the book," are elsewhere 
used, but not always, if ever, as equivalent 
to the words, "make correct entries in the 
book," which is what the government con- 
tends for here. Thus, in the seventh sec- 
tion of the act, in respect to cotton, the pro- 
vision is, "if any person shall neglect ,to 
keep such book, or make false entries in 
such book." That the distinction indicated 
in the seventh section is intended to be 
made in section 51 is shown, I think, by the 
provisions of the section. "Were there no 
provision in regard to the entries in the 
book, a different construction might be 
maintained. 

The motion for new trial is accordingly 
denied, and judgment will be entered for the 
defendant. 



Case No. 15,908. 

UNITED STATES v. O'BRIAN. 

[3 Dill. 381; i 19 Int. Rev. Rec. 18; 1 Cent. 
Law J. 11; 21 Pittsb. Leg. J. 81.] 

Circuit Court, D. Kansas. Nov. Term, 1873. 

Criminal Law — "Fleeing from Justice" — Limi- 
tation of Prosecutions. 

A "fleeing from justice" within the meaning 
of the act of congress limiting crimin.il prose- 
cutions, is to leave one's home, residence or 
known place of abode, within the district, or to 
conceal one's self therein, with intent, in either 
case, to avoid detection or punishment for some 
public offence against the United States. 

[Cited in Malme v. Handley, 81 Ala. 117, S 
South. 189.] 

The defendant [Thomas M. O'Brian] was in- 
dicted under the act of February 5, 1867, § 1 
(14 Stat 383), for selling to Hines & Eaves, 
bankers in Leavenworth, a check drawn by 
the pay-master of the army of the United 
States, upon the assistant United States treas- 
urer of New York, with a forged indorse- 
ment of the name of the payee thereon, with 
the intent by the said act prohibited. Under 
the plea of not guilty, the main question in 
the case was whether the offense was barred 
by the statute of limitations (1 Stat 117, § 32; 
1 Brightly, Dig. 322, § 107). To take the 
case out of the statute, the government re- 
lied upon the proviso that the act shall not 
"extend to persons fleeing from justice." In 
relation to this defense, the jury was charged 
orally as given below. 

C. I. Scofield, Dist. Atty., and Thomas Ryan,, 
for the United 'States. 

Thos. P. Fenlon, and J. W. English, for de- 
fendant. 

DILLON, Circuit Judge. The offense is- 
charged to have been committed on the 31st 
day of December, 1867, and the indictment 
was not found until the 6th day of May, 1S73, 
—more than five years afterwards. The in- 
dictment alleges also that the defendant is a 
person fleeing from justice in this district, 
and that he has been thus fleeing since the 
1st day of December, 1869. 

The limitation statutes of congress require 
an indictment for an offense, such as that here 
charged, to be found within two years from 
the time the offense was committed; but the 
statute contains a proviso, that the bar or the 
limitation shall not "extend to any person or 
persons fleeing from justice." 

It becomes necessary to construe this pro- 
viso. It is in evidence that the defendant left 
the district of Kansas in August, 1869. and 
that he was afterwards publicly employed in 
the pay-master's department of the army in 
New Orleans, and that he afterwards resided 
for a time in Little Rock, in St. Louis, and in 
Colorado, where he was arrested after this in- 
dictment was found. Before August, 1869, 
he had resided for some years in Leaven- 
worth, doing business as a claim agent and 

i [Reported by Hon. John F. Dillon, Circuit 
Judge, and he-e reprinted by permission.] 



[27 Fed. Cas. page 213] 

was well known there, and evidence has been 
introduced by the defendant to show that 
after he left Leavenworth, he was seen •by- 
different citizens of that place, in the cities 
above named, and that his whereabouts was 
generally known in Leavenworth and among 
all his acquaintances. 

There is also evidence that there was a 
criminal proceeding pending against him 
when he left Kansas, in the state court at 
Leavenworth for a- violation of the laws of 
the state. There is no evidence that the de- 
fendant voluntarily returned to the district of 
Kansas, or had been therein since his depar- 
ture in 1869. 

It is necessary to determine upon the evi- 
dence, the motives of the defendant in leav- 
ing the state in the summer of 1869, — or more 
specifically to determine whether he at that 
time fled from justice. 

What is "fleeing from justice," within the 
meaning of the statute? Having reference to 
the facts in this case, my answer is, it means 
to leave one's home or residence or known 
place of abode, with intent to avoid detection 
or punishment for some public offense against 
the United States. It results from, or is im- 
plied in this definition, that if the defendant 
left his home in Leavenworth solely to avoid 
the criminal justice of the state of Kansas, 
and not to avoid the criminal justice of the 
United States, this will not deprive him of the 
two years limitation. 

The criminal codes of the general govern- 
ment and of the states are entirely distinct, 
as was held by this court in U. S. v. Haw- 
thorne [Case No. 15,332], and in my opinion 
it cannot be supposed that congress intended 
to make any provision in respect to persons 
fleeing from the justice of the states. 

It is implied also in the definition above giv- 
en, that mere departure by the defendant 
from the limits of the district of Kansas, ir- 
respective of the motives and purposes of 
such departure, is not a fleeing from justice. 
An offender may flee from justice, within the 
meaning of the statute under consideration, 
though he never left the limits of the dis- 
trict; as for example, by secretly concealing 
himself, or by not being usually and publicly 
known as being within it. If the defendant, 
after his departure from Kansas, publicly re- 
sided in various places in the United States, 
did not conceal his whereabouts, and kept up 
an open correspondence with his friends in 
Kansas, these facts may be properly taken 
into view by the jury in connection with other 
circumstances in evidence, in forming their 
opinion of his intent and purpose in leaving 
the state in August, 1869. 

The jury found for the defendant, on the 
ground that the prosecution for the* offense 
was barred. 

NOTE. The decisions upon the proviso of 
the act of April 30, 1790, as to "fleeing from 
justice," are not numerous. It was decided by 
Chief Justice Ellsworth, in Williams's Case 
[Case No. 17,708], that it need not be a fleeing 
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from prosecution already begun, — so stated by 
Mr. District Judge Edwards in U. S. v. Smith 
[Id. 16,332], which was a case in the circuit 
court for the district of Connecticut, 1809, and 
where the same view was taken. Nor need 
it be fleeing from process issued. U. S. v. 
White [Cases Nos. 16,675, 16,678, and 16,679]. 

Whether mere departure from the United 
States is a fleeing from justice, or whether if 
the defendant fled the district, but within two 
years openly returned to it, he can avail him- 
self of the statute — see the cases above cited. 
The Case of O'Brian seems to be the first one 
which has ruled the point that the fleeing must 
have been from the criminal justice of the Unit- 
ed States — and that is not sufficient if the sole 
motive of the defendant in leaving his known 
place of abode was to avoid the criminal jus- 
tice of the state. The point, however, is not 
free from difficulty. 

Although the indictment in O'Brian's Case 
alleged that the defendant had fled from jus- 
tice, this is not necessary. The defendant may 
avail himself of the statute of limitations, either 
by special plea or under the general issue. If 
he pleads specially, the government may reply 
that he fled from justice. And under the gen- 
eral issue, the prosecutor may introduce evi- 
dence to bring the defendant within the excep- 
tion of the statute. U. S. v. Cook, 17 Wall. [84 
U. S.] 168, decided at the December term, 1872, 
of the United States supreme court, where the 
subject is fully examined by Mr. Justice Clif- 
ford; same case with valuable note, 12 Am. 
Law Reg. (N. S.) 682. 



■ Case Wo. 15,909. 

UNITED STATES v. O'BRIEN et al. 

[7 Int. Rev. Rec. 61.] 

District Cour.t, D. New Jersey. 186S. 

Internal Revenue Act — Fraudulent Distili.- 
er's Bond. 
[1. On a prosecution for executing and sign- 
ing a false and fraudulent bond, it is no defense 
that defendant knew nothing of his sureties, 
but hired a man to obtain them, and that they 
swore to all that was required by law.] 

[2. Testimony, by a subscribing witness to 
the bond, that three of the signers thereof sign- 
ed in his presence, but that the bond was taken 
away for the other party to sign, and that it 
was returned with his signature, which the wit- 
ness proved, having seen him write his name 
to another bond, is sufficient proof of the exe- 
cution of the bond by such absent party.] 

This was an indictment under section 42 
of the internal revenue act of July 13, 1866 
[34 Stat. 98], against Luke O'Brien, William 
H. Hooper, and others, charging the de- 
fendants with executing and signing a false 
and fraudulent distillers' bond. 

A Q. Keasbey, U. S. Dist. Atty., and 
Henry Young, Asst U. S. Atty. 

Jonathan Dixon, Jr., and Isaac W. Scud- 
der, for defendant. 

When the case was called, the defendant's 
counsel who appeared only for the princi- 
pals, moved for a separate trial as to them, 
which was consented, to on the part of the 
government. Mr. Dixon then asked leave 
to withdraw the plea of not guilty, for the 
purpose of moving to quash the indictment, 
which was granted. 

The motion to quash was urged on the 
following grounds: (1) Because the alleged 
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fraudulent bond was not set out at length 
in words and figures. (2) Because the alle- 
gations in the indictment that the bond was 
required by the internal revenue laws and 
regulations, and was attempted to be used 
in fraud of the internal revenue laws, were 
made in general terms, without showing 
how it was required, or in what manner 
it was attempted to be used. (3) Because the 
allegations of the false and fraudulent char- 
acter of the bond were not made with suf- 
ficient certainty. (4) Because the statute 
does not declare the act to be a crime or 
misdemeanor, and therefore an indictment 
will not lie. 

After argument the judge overruled the 
motion, stating that the quashing of an in- 
dictment was entirely a matter of discretion, 
and that it would never be done where the 
defendant had pleaded, and had ample time 
to make the objection, but had delayed until 
the witnesses were summoned and the case 
ready for trial, unless in a case entirelyelear 
of doubt. The court would leave the defend- 
ants to their motion in arrest of judgment. 
The judge went on to discuss the objections 
made to the indictment, and stated that he 
was satisfied that none of them could be 
maintained, and ordered the case to pro- 
ceed. 

FIELD, District Judge (charging jury). 
This is an indictment for executing and 
signing a false and fraudulent bond, at- 
tempted to be used in fraud of the internal 
revenue laws. The case is important from 
the fact of its being the first indictment for 
this offence that has ever been tried, at 
least in this district The whole countiy is 
ringing with reports of enormous frauds 
committed against the revenue laws. They 
have reached a magnitude perfectly appall- 
ing, and unless checked, they threaten to 
sap the foundations of public credit, to rob 
the government of its means of support, 
to bring the law into contempt, and load 
with reproach our national character. A 
prolific source of these frauds, the ma- 
chinery by means of which many of them 
are effected, is the use of false and fraudu- 
lent bonds. Prevent the use of such bonds, 
and you nip these frauds in the bud. 

Let me explain this to you, for it is a mat- 
ter that may be unfamiliar to most of you. 
Before a man can engage in the business of 
distilling whiskey or oil, he must give a bond 
to the United States, with good and sufficient 
sureties, to be approved by the collector, 
with a condition that he will comply with 
the requirements of law; that he will keep 
books in the form prescribed, and make 
true entries of his business, and make faith- 
ful returns of his production, and pay all 
the taxes due thereon, so that, before whis- 
key could be withdrawn from a bonded 
warehouse for exportation, re-distillation, or 
transportation (before the recent change in 
the law), a bond must be given in like man- 



ner; and if these bonds be really good and 
sufficient, they afford protection to the gov- 
ernment against frauds by the distiller, and 
stand in the place of spirits removed from 
bonded warehouses. Thus, you perceive, 
that an easy mode of committing frauds is 
by palming off upon the collectors false and 
fraudulent bonds. It is an alarming fact, 
that many of all such bonds given in rela- 
tion to the immense trade in whiskey within 
the last year or two, have been found to be 
absolutely worthless, and the treasury has 
thus been defrauded of millions. 

But this case is also important from the 
character of the defense set up. If it is 
good in this case, it will be good in every 
indictment for a similar offence. It was ad- 
mitted that this bond was false and fraudu- 
lent. It could not be denied. The testimony 
of Mr. Vanwinkle, deputy collector, and Mr. 
Merwin, an inspector, detailed for the special 
duty of examining revenue bonds, leaves 
no doubt on this point. Mr. Vanwinkle 
proves the execution of the bond, and that 
the sureties, Wm. L. Thomas and Joseph 
Gregory, were brought to him by O'Brien, 
and represented by him to be good; that 
they testified before the collector, on what 
is known as form 33, in which Thomas swore 
he lived at 165 Schermerhorn street, Brook- 
lyn, and Gregoiy, that he was a commission 
merchant at 27 South street, New York, and 
owned a house and lot No. 162 West Twenty- 
seventh street, on the corner of Tenth ave- 
nue; and both swore that they were worth 
?5,000 after all their debts were paid. Mr. 
Merwin testifies that he went to 165 Scher- 
merhorn street, and found indeed, a Mi*. 
Thomas living there, but not Wm. L. Thom- 
as; it was Wm. M. Thomas, a man of re- 
spectability and property, who is also called 
as a witness, and swears that he never saw 
or heard of the bond. Mr. Merwin also 
swears, that he ascertained that Gregory 
had no place of business, and no business 
at all but what little he picked up about 
the wharves, and that there was no such 
house as 162 West Twenty-Seventh street, 
near the corner of Tenth avenue, or owned 
by Gregory. 

Having shown the execution of the bond 
by the defendants, their representations that 
the sureties were good, and the false and 
fraudulent character of the bond, the govern- 
ment rested. Now, upon this evidence, the 
defendant's counsel might have gone be- 
fore the jury, and with some plausibility 
have contended that the defendants did not 
know that the bond was false; that they 
might themselves have been deceived; that 
there was nothing to show fraud or guilty 
knowledge, and that the most that could 
have been charged was culpable carelessness. 
But they did not take this course; they asked 
the court, indeed, to arrest the further 
progress of the case, and say to the jury 
that there was no evidence of fraud. This 
the court could not do. And then they 
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opened their defence, and called one wit- 
ness to prove it. And it is the nature of 
that defence, as I said, that gives the ease 
its chief importance. It seems to me an ex- 
traordinary defence. Am I mistaken in my 
view of it, or is it true, that this tide of 
demoralization has risen so high and spread 
so widely, that it has swept away all our 
old-fashioned notions of honesty, blunted 
our perceptions of truth, and confounded all 
our distinctions between right and wrong? 
What is this defence, and what is the testi- 
mony by which it is sustained? The char- 
acter of the defence is revealed by the evi- 
dence of their only witness, Edmund Kim- 
ball. He lives in Brooklyn, and calls him- 
self a commission merchant. He was em- 
ployed by an oil inspector named Elisha W. 
Himnan, on behalf of the defendants, to get 
sureties on an oil bond. Not, so far as ap- 
pears, upon any particular bond, but upon an 
oil bond generally. Not one word said as 
to the party for whom the surety was to 
be given— no explanations as to amount, or 
place, or business, or the means of the prin- 
cipal. He was simply to get sureties on an 
oil bond. He was to get $90, and pay the 
sureties out of this fund. He did get two 
sureties, Fernald and Van Ness, not for this 
bond, but the first bond given the week be- 
fore. He paid them $20 each. They were 
rejected. I will say nothing now about this 
bond; I wish, for the present, to keep out 
of view the testimony of Fernald. But the 
first bond was rejected, and he had to get 
new sureties. He told Van Ness he must 
procure them. Van Ness did so. Kimball 
knew nothing about them. He met them 
for the first time when he took them to Jer- 
sey City. He there introduced them to the 
defendants as their sureties. They took the 
required oaths, which, as has been seen, 
were false in every particular. The bond 
was taken by the collector and sent to the 
revenue board. 

. This is the only evidence offered by the 
defendants, and this, their counsel say, is 
a good defence. It is shown that the de- 
fendants knew nothing of these men, and 
had never seen them before. It did not seem 
to enter into the minds of the defendants' 
counsel that there was any impropriety in 
this course of procedure. They insist, and 
with sincerity I have no doubt that this 
was a perfectly fair business transaction, 
that all business is now done by brokers, 
that a man may sell his credit as he may 
sell any other commodity, and they ask 
what harm is there in doing this kind of 
business through a broker. Gentlemen, did 
these men sell their credit, and had they 
any credit to sell? Did they sell credit 
worth $3,000 to a stranger for $20? Ought 
not the defendants to have known that they 
had no credit? The offering of such testi- 
mony shows the extent to whieh the public 
mind has become debauched on the subject 
of frauds on the revenue. This is a kind of 



brokerage which does not seem to have been 
recognized by the framers of the United States 
revenue laws. They have taxed every call- 
ing they could imagine, and brokers of all 
kinds and classes but surety brokers seem 
to have escaped. I know that there are men l 
who haunt the purlieus of the criminal 
courts, and are paid for getting bail for per- 
sons charged with crime, but it is the first 
time I ever heard such employment called a 
fair business transaction. If this defence 
is good, all a man has to do is to prove he 
knew nothing of his sureties, but hired a 
man to get them, and that they swore to all 
that was required. It will be a good de- 
fence to every indictment under this law. 
A man need only fold his arms and shut 
his eyes, and hire two vagabonds to swear 
that they are worth the amount named in 
his bond. It cannot be that this is a good 
defence. A man who resorts to these prac- 
tices is bound to know the sureties are good. 
He takes the very steps to get bad ones. I 
do not say a man may not pay another to 
become his surety, but it must be under cir- 
cumstances showing an honest effort to pro- 
cure a good one. These defendants took the 
very course that made it certain that their 
bond would be false and fraudulent. 

I have said nothing as to Fernald's testi- 
mony. If the defendants ought not to be 
convicted without it, you might very prop- 
erly disregard it He was one of the sure- 
ties on, the first bond. He says that he 
came over with Van Ness at Kimball's re- 
quest, and went with the defendants to the 
collector's office to sign the bond. That he 
asked if he ought not to give his residence 
in New Jersey, and that one of the defend- 
ants told him it would be better to do so, 
and asked him if he had it ready. That he 
inquired if the collector was fixed, and was 
told that he was a friend of the defendant 
O'Brien, and was all right; that he and 
Van Ness swore to false residences, and 
that they owned property which had no ex- 
istence. All this, so far as you may give 
it credit, tends to show more clearly the in- 
tent of the defendants, and that they did 
not mean to give a good bond so long as a 
false one would answer. Fernald is loaded 
with vituperative eloquence by counsel, but 
it must be remembered that he is the man 
whom these defendants offered as their 
surety, a good and sufficient freeholder re- 
siding in Hoboken. You must judge whieh 
is the worse, the poor wretch who is picked 
up in the streets of New York, perhaps suf- 
fering for bread for his family, and tempted 
by a surety-broker to sell his worthless 
credit for $20, or the business man who hires 
him for twenty dollars to do it, and stands 
beside him when he takes the oath for his 
benefit. 

As to the proof of the execution of the 
bond by Hooper, I think it is sufficient. 
One subscribing witness was called, and 
proved that three of the parties signed in 
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his presence, but that the bond was taken 
away for Hooper to sign, and returned with 
his signature, which the witness proves, 
having seen him write his name to the other 
bond. It must be treated as having been 
signed in the presence of a witness, and is 
properly proved. 

The questions for you are. whether the 
bond was false and fraudulent, whether it 
was executed by the defendants, and wheth- 
er they had not such knowledge of its char- 
acter as to make them responsible in justice, 
in reason, and in morality, for the execution 
of it, in violation of the statute. 

The jury retired, and after an absence of 
about fifteen minutes returned with a ver- 
dict of guilty. The defendants were there- 
upon immediately sentenced to one year's 
imprisonment. 

Case iNTo. 15,910. 

UNITED STATES v. O'CALLAHAN. 

[6 McLean, 596.] i 

Circuit Court, N. D. Ohio. July Term, 1855. 

Indictment — Joinder — Offences of Same Class 
— Common Law — Statute. 

1. Offences of the same class may be included 
in the same indictment. 

[Cited in U S. v. Brent, Case No. 14,640; U. 

S. v. Nye, 4 Fed. 891; Pointer v. U. S., 151 

U. S. 401, 14 Sup. Ct 412J 
[Cited in Hall v. State (Tex. Or. App.) 24 

S. W. 407; People v. Sweeney, 5o Mich. 

588, 22 N. W. 51; State v. Smalley, 50 Vt 

741.] 

2. Though offences of different classes may 
not be joined. This is the English rule. 

[Cited in Ex parte Hibbs, 26 Fed. 427.] 

3. Offences of the same class, under a stat- 
ute and at common law in England, may be 
united in the same indictment. 

4. But a 'ate act of congress, requires of- 
fences which may be joined, to be included in 
the same indictment. 

5. Offences committed by substantially the 
same act, it would seem, ought not to be pun- 
ished as acts committed at different times and 
under circumstances wholly disconnected. 

[Cited in Pointer v. U. S., 151 U. S. 401, 14 

Sup. Ct. 412.] 
[Cited in Hall v. State (Tex. Cr. App.) 24 5. 

W. 407.] 

[This was an indictment against Timothy 
O'Callahan for passing counterfeit money. 
Heard on motion to quash.] 

Mr. Morton, U. S. Dist. Atty. 
Mr. Backus, for defendant. 

OPINION OF THE COURT. The defend- 
ant's counsel move to quash this indictment, 
on the ground that it contains several char- 
ges of distinct offences. In point of law 
there is no objection to the insertion of sev- 
eral distinct felonies of the same degree, 
though committed at different times, in the 
same indictment against the same offender, 

i [Reported by Hon. John McLean, Circuit 
Justice.] 



and it is no ground either of demurrer or ar- 
rest of judgment. Upon this ground it has 
been holden, that an indictment on 37 Geo. 
III. c. 70, may, without any repugnancy, 
charge the double act, that the defendant 
endeavored to incite a soldier to commit 
mutiny, and also to incite him in traitorous 
practices. Thus, too, in arson, counts at 
common law, and on the statute may be 
joined, without danger; a count for a rob- 
bery may be joined with another for steal- 
ing privately from the person; and burglary 
and theft, forcible entry and detainer, have 
been frequently united in the same proceed- 
ing. A count for embezzlement on 39 Geo. 
III. c. 35, may be joined with a count for a 
larceny on 2 Geo. II. c. 25, because these 
offences are felonies; and a count for em- 
bezzling bank notes upon 39 Geo. II. c. 85, 
may be joined with a count for larceny at 
common law. 2 Hale, P. C. 173; 2 Leach, 
1103; 12 Ward, Just. 425; 8 East, 41; 3 
Term R. 2, 106; Croke, 6 c. 41; 8 "Ward, Just. 
211; 1 Bos. & P. 180; 2 Leach, 799; 1 Leach, 
473; 2 East, P. C. 935, 936; 2 Leach, 1108; 3 
Maule & S. 539. In Archb. Cr. PI. pp. 55, 
56, he says, if a defendant be charged with 
two or more offences in the same count of an 
indictment, the count will be bad for duplic- 
ity, except in one or two excepted cases. 
But he remarks, "as to charging a defendant 
with different offences in different counts, 
it admits of a different consideration.'* A 
defendant, he says, ought not to be charged 
with different felonies in different counts 
of an indictment; as for instance, a murder 
in one count, and a burglary in another. 

But a late act of congress has a bearing 
upon this question and settles it In the 
first section of the act "to regulate the fees 
and costs to be allowed clerks, marshals 
and attorneys of the circuit and district 
courts of the United States," &c. [10 Stat 
161], it is declared, "That whenever there 
are or shall be several charges against any 
person or persons for the same act, or trans- 
actions connected together, or for two or 
more acts or transactions of the same class 
of crimes or offences which may be properly 
joined, instead of having several indict- 
ments, the whole may be joined in one indict- 
ment, in separate counts; and if two or 
more indictments shall be found in such 
cases the court may order them consolidat- 
ed." 

The distinct offences, charged in the indict- 
ment before us, belong to the same class; 
it being a charge for passing counterfeit 
coin, purporting to be gold and silver pieces, 
at different times, and on different occasions. 
This may, perhaps, have been done to meet 
the proofs. But, however this may be, the 
act of congress referred to, with the view of 
saving costs, authorizes the charges as they 
are made; and if distinct indictments had 
been found, on the separate charges, the act 
of congress would authorize the court to con- 
solidate them. 
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I should be extremely reluctant, where an 
offence was committed, under a law, in sev- 
eral distinct ways, by the same transac- 
tions, to hold the defendant punishable un- 
der each. This would be contrary, it seems 
to me, to the genius of our laws, and to the 
humanity which characterizes them. Still it 
must be admitted,, where offences of the same 
class may be charged in the same indict- 
ment, committed at different times and un- 
der different circumstances, that the punish- 
ment, appropriate to each, must be inflicted. 

The motion to quash is overruled. 



UNITED STATES v. The ODD FELLOW. 
See Case No. 10,423. 



Case 35To. 15,911. 

UNITED STATES v. O'FALLON et al. 

[15 Blatchf. 298J i 

Circuit Court, S. D. New York. Sept 28, 
187S. 

Verdict— Parties— New Trial— Conditions. 

In an action of assumpsit by the United 
States against O. and K. and B., K. pleaded 
the general issue severally, and O. and B. 
joined in their plea. The cause of action was 
joint and several. At the trial, the plaintiffs 
made no claim against B. The jury were in- 
structed by the court that B. was entitled to a 
verdict. The jury found a verdict against O. 
and K., but made nc finding as to B. Before 
judgment was entered, all the defendants 
moved in arrest, and to set aside the verdict, 
and for a new trial, on the ground that the 
verdict was irregular because the issue as to 
B. was not fouDd: Sdd, that if the plaintiffs 
should discontinue the suit as to B., judgment 
would be entered against O. and K.; that, on 
such discontinuance, the motion would be over- 
ruled; and that, if a discontinuance was not en- 
tered, or an amendment not made, B. would 
be entitled to a new trial, but not the other de- 
fendants.. 

At law. 

E. C. Ingersoll and A. B. Herrick, Asst 
Dist Atty., for the United States. 
Sullivan, KobbS & Fowler, for defendants. 

SHIPMAN, District Judge. This is an ac- 
tion of assumpsit against James J. O'Fallon, 
Eugene Kelly, W. D. W. Barnard and one 
Pride. Pride was not served. The other de- 
fendants appeared and pleaded the general is- 
sue. Kelly pleaded severally. O'Fallon and 
Barnard joined in their plea. The alleged 
cause of action was joint and several. The 
evident theory of the government, in joining 
the defendants, was, that they were all part- 
ners. Upon the trial, it plainly appeared 
that O'Fallon and Kelly only were partners, 
and that Barnard was merely an agent of 
their firm. The counsel for the government 
told the jury, in his closing argument, that the 
plaintiffs made no claim against Barnard. 
The court charged the jury that Barnard was 

i [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 
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entitled to a verdict, and that the other two 
defendants we're the real defendants in the 
case. The jury returned a verdict for the 
plaintiffs against O'Fallon and Kelly, and 
made no finding in regard to Barnard. Be- 
fore the entry of judgment, the three defend- 
ants moved in arrest, and to set aside the 
verdict, and for a venire facias de novo, upon 
the ground tha't the verdict was fatally irreg- 
ular, in that the issue in regard to Barnard 
was not found. 

It is true, as a general rule, that a verdict 
is bad if it finds only a part of that which 
was in issue. Patterson v. U. S., 2 Wheat 
[15 U. S.] 221; Cattle v. Andrews, 3 Salk. 
372; Jenkins v. Parkhill, 25 Ind. 473. The 
present case presents, however, but the mer- 
est technical omission on the part of the jury. 
The counsel for the plaintiffs had abandoned 
their suit against Barnard. The court in- 
structed the jury that he was entitled to a 
verdict, and, in effect, withdrew the case as 
to him from their deliberations. The question 
of Barnard's liability was not actually in is- 
sue before them. They did not pass upon it, 
probably because they were told that Kelly 
and O'Fallon were the only real defendants. 

Notwithstanding the general rule, "if it ap- 
pears that the whole question in the case be- 
tween the parties is settled by the verdict," 
the verdict is not to be set aside "unless the 
omission to find the other issues can in 
some way prejudice the party complaining." 
White v. Bailey, 14 Conn. 271. The defend- 
ants Kelly and O'Fallon are not harmed by 
the omission, because all the issues between 
them and the United States have been found, 
and, whatever their liability, as partners, to 
the government, may be, it is not in dispute 
that Barnard was not a member of their firm. 
Barnard will not be practically harmed by 
the omission, if the United States formally 
enter upon the record the discontinuance as 
to him which they verbally announced to the 
jury upon the trial. It is true, that a nolle 
prosequi or a discontinuance does not operate 
as a full release and discharge, but is an 
agreement not to proceed further in the suit 
as to the person to whom it is applied, and, 
therefore, if a nolle is entered, Barnard is 
not technically released; but there is, under 
the circumstances of this case, no danger to 
Barnard that he will be called upon to re- 
spond to any suit upon this cause of action. 

The subject of a discontinuance or a nolle 
prosequi in a civil action was fully consid- 
ered by the supreme court in Minor v. Me- 
chanics' Bank, 1 Pet. [26 U. S.] 46. The 
court held, that in an action of assumpsit up- 
on a joint and several cause of action, against 
several defendants, where the defendants 
plead severally, whether the pleas are to the 
merits, or set up merely a personal discharge, 
the plaintiff can enter a nolle prosequi against 
one defendant whose ease had not been tried, 
either before or after judgment against the 
other defendants. The rule in regard to a 
nolle prosequi is not necessarily controlled by 
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the fact that the defendants have pleaded 
severally. The more important requisite to 
the right of discontinuance is the several 
character of the alleged cause of action. In 
this ease, inasmuch as Barnard is manifestly 
not liable, the mere fact that he had united in 
the plea of the general issue with another de- 
fendant, is not sufficient to affiect the question 
of discontinuance. "In the administration of 
justice, matter of form, not absolutely sub- 
jected to authority, may well yield to the sub- 
stantial purposes of justice." Minor v. Me- 
chanics' Bank, 1 Pet [26 U. SJ 46. 

A discontinuance as to the defendant in re- 
gard to whose liability the jury has not found, 
and an entry of judgment upon the verdict 
against the defendant who is found liable, if 
the court is satisfied with the verdict, is in 
accordance with the practice of the supreme 
court of the state of New York. Porter v. 
Mount, 45 Barb. 422. So, also, in a criminal 
case, where the jury had omitted to find on 
one of the counts, the court permitted sucn 
count to be discontinued, and rendered sen- 
tence in accordance with the verdict, upon 
the other counts. U. S. v. Keen [Case No. 
15,510]. 

Section 723 of the New Code of Procedure 
of the State of New York provides, that "the 
court may, upon the trial, or at any other 
stage of the aetion, before or after judgment, 
in furtherance of justice, and on such terms 
as it deems just, amend any process, plead- 
ing or other proceeding, by adding or striking 
out the name of a person as a party," &c. 

If the plaintiffs enter, within fourteen days, 
a discontinuance as to Barnard, judgment 
will thereafter, and after the expiration of 
the stay already directed, be entered upon 
the verdict, against the other defendants. 
Upon such discontinuance, the motion for a 
venire facias de novo will be overruled. If 
a discontinuance is not entered, or an amend- 
ment is not made, Barnard will be entitled to 
a new trial, but not the other defendants. 



Case No. 15,913. 

UNITED STATES v. OGDEN. 

[Nowhere reported; opinion not now accessi- 
ble.] 



Case JSTo. 15,913. 

UNITED STATES v. OGDEN. 
[See Cases Nos. 16,341a and 16,342b.] 



Case No. 15,914. 

UNITED STATES v. The OHIO. 

[Newb. 409-3 1 

District Court, E. D. Louisiana. Nov., 1849. 

Slavery — Importation — Presumption of 
Freedom — Forfeiture. 
1. The United States district attorney for 
this district, filed a libel in rem against the bark 

i [Reported by John S. Newberry, Esq.] 



Ohio, to have her declared forfeited, for hav- 
ing brought into the United States a colored 
person from a foreign port or place, in viola- 
tion of the 1st section of the act of congress of 
the 20th April, 1818 (3 Stat. 450). 

2. The provisions of this act were not intend- 
ed to apply to a case where a colored person, 
born and reared within the United States, sails 
to a foreign port or place on board of an Ameri- 
can ship and returns to a port of the United 
States. 

3. And where it appears from evidence, that 
the negro boy came on board of the vessel in 
the port of Baltimore in the capacity of a serv- 
ant, and that he had for several years resided 
in New Jersey or New York, in the family of 
the master of the ship, the presumption is that 
he was free, notwithstanding the declaration of 
the custom officer, that the master claimed him 
as his slave. 

4. In no event can this libel in rem for a for- 
feiture be sustained, since it does not appear 
from evidence, that the master, even if he 
brought the colored boy in question from a for- 
eign port or place, did so on board this partic- 
ular vessel. 

In admiralty. 

Mr. Durant, for the United States. 
Mr. Bradford, for respondent. 

McOALEB, District Judge. This action 
is brought against the vessel to have her de- 
clared forfeited in consequence, as it is al- 
leged, of her having brought into this port 
a colored person from a foreign port or 
place. 

It is shown by two officers of the custom- 
house in this city, that when they went on 
board the vessel shortly after her arrival in 
port, that the master declared that the ne- 
gro hoy on board was his slave. This dec- 
laration unexplained would doubtless raise 
a strong presumption against the master, as 
to his intention of holding the negro in in- 
voluntary servitude. But all the evidence 
must be taken together. Two of the crew 
of the vessel were examined, and testified 
that the boy came on board the vessel at 
Baltimore as a servant, and had continued 
on board in that capacity during the voyage 
to several foreign ports and back to this 
port. Another witness testifies that he 
knew the boy as long ago as 1S42 in the city 
of New York, where he was then employed 
as a servant in the family of the master. 
He also testifies that he was the son of a 
free woman in Rio Janeiro, who was her- 
self employed in the family of the American 
consul at that port. 

Without taking into consideration the tes- 
timony of the master or his wife, which was 
received subject to objection upon the ground 
of interest, I am unable to discover any 
violation of law so far as this vessel is con- 
cerned. It is not shown that this master 
while in command of this vessel, brought 
the negro boy from a foreign port or place. 
It is clearly shown, on the contrary, that 
the boy came on board in the capacity of a 
servant before the vessel sailed from the 
port of Baltimore. It is also shown that he 
was several years before that time residing 
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in New Jersey or New York in the family 
of the master. The fair presumption on 
the mind of the court, notwithstanding the 
declaration of the custom-house officer, that 
the master claimed him as his slave, is, that 
he was free hefore he ever sailed on the 
last voyage of this vessel. There is noth- 
ing in the acts of congress to prohibit the 
employment of colored people on board of 
an American vessel, and in this case, the 
master, at the earliest opportunity, gave 
bond to take this negro boy away with the 
vessel according to the requisitions of the 
state law. 

Let us suppose that this boy was a slave 
when he left Baltimore; still, in the ab- 
sence of all proof that he had been imported 
from a foreign port or place on board of 
this vessel, there would be no ground for 
forfeiture. If, by this master he were real- 
ly imported in another vessel, there is no 
principle in law or justice which would jus- 
tify the forfeiture of the property of the 
present innocent owners. Even regarding 
the boy as a slave when he sailed from 
Baltimore, the case before the court cannot 
be distinguished from that of XL S. v. The 
Garonne, 11 Pet [36 U. S.] 73. 

In that case certain persons, who were 
slaves in Louisiana, were by their owners 
taken to France as servants, and after some 
time, were by their own consent, sent back 
to New Orleans. The ships in which these 
persons were passengers, were libeled for 
alleged breaches of the act of congress of 
April 20th, 1818, prohibiting the importation 
of slaves into the United States. It was 
held by the supreme court of the United 
States, that the provisions of the act of con- 
gress do not apply to such cases. The ob- 
ject of the law was to put an end to the 
slave trade, and to prevent the introduction 
of slaves from foreign countries. The lan- 
guage of the statute cannot be properly ap- 
plied to persons of color who were domiciled 
in the United States, and who were brought 
back to the United States— to their place of 
residence— after a temporary absence. 

In view of the law and evidence of this 
case, I am of opinion that no decree of for- 
feiture can be given against this vessel. 



Case No. 15,915. 

UNITED STATES v. The OHIO. 

[29 Leg. -Int. 252; i 9 Phila. 448.] 

District Court, E. D. Pennsylvania. Aug. 9, 
1872. 

Shipping — Public Regulations — Canal Boat. 

1. A laden boat, which, having no sail, oars, 
or other motive power of its own, is drawn, by 
horses, through a canal, and from thence, 
through navigable waters of the United States, 

i [Reprinted from 29 Leg. Int. 252, by per- 
mission.] 
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by a steamer, to a market, is not within the 
description of a ship or vessel in the act of 
congress of February IS, 1793 [1 Stat, 305], 
''for enrolling and licensing ships or vessels to 
be employed in the coasting trade and fisheries, 
and for regulating the same." 

[Approved in U. S. v. Pennsylvania Canal 
Boat Nos. 68 and 69, Case No. 16,027.] 

2. The applicability of the act is not, in this 
respect, enlarged or altered by the act of July 
20, 1846 [9 Stat. 38], exempting such canal 
boats without masts or steam power as were 
then by law required to be registered, licensed, 
or enrolled and licensed, from hospital dues, 
and from official fees, &c, or by the tonnage 
measurement act of May 6, 1864 [13 Stat. 69], 
or by any other legislation of congress in which 
the phrase vessel, or ships and vessels, may 
have been variously defined or applied. 

The following are the principal sections of 
the act of congress of February 8, 1793 (1 
Stat. 305), which have been cited with ref- 
erence to the proceedings in this suit: 

Section 1: "That ships or vessels, enrolled 
by virtue of 'An act for registering and 
clearing vessels, regulating the coasting 
trade, and for other purposes,' and those of 
twenty tons and upwards, which shall be 
enrolled after the last day of May next, in 
pursuance of this act, and having a license 
in force, or if less than twenty tons, not be- 
ing enrolled, shall have a license in force 
as is hereinafter required, and no others, 
shall be deemed ships or vessels of the Unit- 
ed States, entitled to the privileges of ships 
or vessels employed in the coasting trade 
or fisheries." 

Section 37: "That nothing in this act shall 
be construed to extend to any boat or light- 
er not being masted, or, if masted and not 
decked, employed in the harbor of any town 
or city." 

Section 6: "That after the last day of 
May next, every ship or vessel of twenty 
tons or upwards (other than such as are 
registered) found trading between district 
and district, or between different places in 
the same district or carrying on the fishery, 
without being enrolled and licensed, or if 
less than twenty tons, and not less than five 
tons, without a license, in manner as is 
provided by this act, sueh ship or vessel, if 
laden with goods, the growth or manufacture 
of the United States only, (distilled spirits 
excepted,) or in ballast, shall pay the same 
fees and tonnage in every port of the United 
States at which she may arrive, as ships 
or vessels not belonging to a citizen or citi- 
zens of the United States; and if she have 
on board any articles of foreign growth or 
manufacture, or distilled spirits, other than 
sea stores, the ship or vessel, together with 
her tackle, apparel and furniture, and the 
lading found on board, shall be forfeited. 
Provided, however, if such ship or vessel be 
at sea, at the expiration of the time for 
which the license was given, and the master 
of sueh ship or vessel shall swear or affirm 
that such was the case, and shall within 
forty-eight hours after his arrival deliver to 
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the collector of the district in which he 
shall first arrive, the license which shall 
have expired, the forfeiture aforesaid shall 
not be incurred, nor shall the ship or vessel 
be liable to pay the fees and tonnage afore- 
said." 

The boat libelled was not registered, or 
enrolled and licensed, or licensed. The pur- 
pose of the libel was to enforce the pay- 
ment of the fees and tonnage dues which 
would have been payable if the boat were 
a foreign vessel. This boat was of a kind, 
which, in one of the opinions quoted below, 
was described as follows: "The boats in 
question are of peculiar character, not cor- 
responding closely, 'or in any other than a 
most general way, with any other descrip- 
tion of water-borne vessel. They are ves- 
sels in one sense, because they are things 
which can and do contain coal, and are 
moved upon the water; but for substantive 
and independent use : they do not come with- 
in the popular notion of a ship or vessel, any 
more than any other water-tight box would 
do. They are a mere capacity of holding 
and floating, and being pulled by an external 
power, and nothing more. When the boat 
is passing through a lock, it is a box about 
42 feet long, 10 feet wide, and 4% to 5 feet 
deep: A running board of about one foot 
wide extends along each side and across 
one end, to form a passage-way for the 
hands. At the other end there is a platform 
planked over for about eight feet in extent, 
to furnish accommodation to persons em- 
ployed aboard, and to strengthen the work. 
The coal within is exposed to view, there 
being no deck, nor hatches, constituting a 
temporary or occasional deck. When two 
or more sections of the same description 
have passed the lock and come into the 
canal or river, they are connected end to end 
by hinges, and are moved in this connection 
together. On a canal they are moved by 
one or more horses or mules on the towing 
path of the canal. In a river they are 
moved by a steam tug. A man and two 
boys, or a woman in the place of one of the 
boys, are the working hands, the horse or 
mule being ridden or driven by a boy, and 
the man and woman or the other boy re- 
maining on board. When attached to the 
steam tug, the horses or mules are com- 
monly taken on board the tug, and the oper- 
atives are without employment until the 
horse or mule begins the work of towing, in 
the canal. The vessel or boat, call it by 
what name is thought best, has no moving 
power within itself, nor can it be moved 
otherwise than in the mode thus described. 
On a canal, a horse or mule, or some other 
animal power, is indispensable, to give it 
the capacity to transport anything. On a 
river, a steam tug, or a vessel that has a 
moving power within itself, is as necessary 
to give the boat the capacity to transport 
anything, as the animal power is on the 
towing path of a canal. The boat has, from 
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its being water-tight, capacity to contain 
coal or anything else on the water without 
sinking; but of itself, or by virtue of any 
machinery, whether mast and sail, or any- 
thing else, it has no capacity whatever to 
carry or transport anything; and when it is 
on a river or open water, it must be at- 
tached to a vessel that has a mast and sail, 
or machinery for motion, and it is only as 
an appurtenance to such a vessel for the 
time being, that it has any practical use in 
transportation." 

Such boats, having first come into use long 
after the commencement of the present cen- 
tury, a question which arose in 1845, and 
has never been decided, was, whether they 
were vessels within the meaning and appli- 
cation of the act of 1793. In May, 1845, the 
president of the Lehigh Coal & Navigation 
Company, and certain officers of other canal 
companies, addressed letters to the Honor- 
able Robert J. Walker, then secretary of the 
treasury, saying that their business was 
threatened with serious interruption from 
the proposed application to their scow-boats 
employed, in the transportation of coal of the 
provisions of the act of 1793. They con- 
tended that the act did not apply to their 
boats, which could not with any propriety 
be considered as "ships or vessels" within 
the meaning of the act; which are navigated 
by persons without the slightest pretensions 
to the character of "seamen;" which are not 
engaged in the "coasting trade;" which are 
incapable of being employed without imme- 
diate detection in any attempt to evade the 
revenue laws; which have no masts, and 
were not in existence or use at the time of 
the passage of the act 

Accompanying these communications were 
the following opinions of counsel. The first 
of them, after giving the description of the 
boats as above, proceeded: 

"If the question, whether such a boat is 
within the act of 18th of February, 1793, were 
to be decided by the fact of there having, or 
not having, been a particular intention to in- 
clude it, there could be no doubt that it is 
not within the act, because there could have 
been no particular intention to include a de- 
scription of vessel, which, at the date of the 
law had no existence. Neither canals, nor 
canal boats, were at that time, or for many 
years afterwards, known in the country. The 
boats and the mode of pulling them in an open 
river or bay, are altogether of subsequent in- 
vention or adoption. But this consideration 
is by no means decisive of their not being em- 
braced by the enrolment act of 1793. No new 
variety of structure of boat or vessel can be 
deemed exempt from the operation of the law, 
if the general intent and provisions of the 
law embrace it, merely upon the ground that 
there was no particular intention to compre- 
hend it. If such boats are within the general 
scope of the enrolment and license act, they 
will be comprehended by it, notwithstanding 
they are of recent invention and use. The 
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general scope of the act is first to be ascer- 
tained. If that is so broad as to comprehend 
every species of vessel that is water home, 
and is capable of holding cargo, and of being 
moved by the power of another boat, then 
there is no ground for exempting from its 
operation the boats or vessels above described, 
since they are water borne, and are capable 
of containing cargo, and are so moved. But 
if the scope of the act is narrower than this, 
and only comprehends ships or vessels of cer- 
tain characteristics, then the inquiry will be, 
whether these canal boats have the requisite 
characteristics. 

"The first head of inquiry then is, whether 
such boats are entitled to be enrolled and 
licensed under that act, and to enjoy the priv- 
ileges of ships and vessels employed in the 
coasting trade and fisheries. The act of 1793 
does not expressly require that ships and 
vessels to be included within it, shall have a 
particular character, and that if they have 
not, they shall be excluded. It requires af- 
firmative qualifications, and if any kind of 
water borne vessel is excluded, it is by im- 
plication, and not by express terms. Its first 
provision in its first section is, that ships and 
vessels enrolled and licensed, or if less than 
twenty tons, having a license in force, and 
no others, shall be deemed ships or vessels 
of the United States, entitled to the privileges 
of ships or vessels employed in the coasting 
trade or fisheries. There is nothing in any 
subsequent part of the act, which repeals or 
impairs the force 6f this enactment in regard 
to any description of vessel whatever. If a 
vessel is not enrolled and licensed, or if of 
less than twenty tons, is not licensed, she is 
not a ship or vessel entitled to the privileges 
of ships or vessels employed in the coasting 
trade or fisheries. What the consequences 
are which arise from her not having those 
privileges, must be ascertained from other 
parts of the act; but it is clear .that enrol- 
ment and license are indispensable to confer 
those privileges. No ship or vessel indeed is, 
by force of anything in the act, compelled to 
take out an enrolment and license. She is 
free to go without it, or without any papers 
at all, if she does not claim to exercise the 
privileges of an enrolled and licensed vessel. 
But if she is found doing certain things men- 
tioned in the 6th section, without an enrol- 
ment and license, then she is acting in viola- 
tion of the law, and the penalty prescribed by 
the law attaches, it she and her acts" and 
doings come within the description in that 
section. 

"Although there is no express exclusion by 
the act of any vessel from the benefit of en- 
rolment, it is nevertheless true that the sec- 
ond section of the act does prescribe certain 
qualifications and requisites, without which a 
ship or vessel cannot be enrolled or licensed. 
That section is explicit in requiring that for 
the enrolment of any ship or vessel, she shall 
have the same qualifications, and the same 
requisites in all respects shall be complied 
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with, which are made necessary by the act 
entitled, 'An act concerning the registering 
and recording ships or vessels, passed the 31st 
December, 1793'; and without enumerating 
all of them, there are some which may be re- 
ferred to as being necessarily confined to ves- 
sels of a certain description, and not appli- 
cable to such a kind of boat as is used for the 
transportation of eoal upon canals, and is 
hereinbefore described. The carpenter's cer- 
tificate may first be referred to as setting out 
what the law regards as the general or rather 
universal description of every ship or vessel 
that is entitled to enrolment and license. It 
must set forth besides other particulars, the 
number of her decks and masts, her length, 
breadth, depth and tonnage. There are oth- 
ers, but these are the only qualifications stat- 
ed in the carpenter's certificate, which it is 
necessary to refer to. They may be regarded 
as descriptive merely, or required only for the 
purpose of identification; and doubtless they 
are so in part; but as regards one of these 
qualifications, that of a deck, not only does 
it necessarily enter into the character of a. 
sea-boat, without which it is wholly out of 
the question to speak of her as a coaster or 
as engaged in the sea-fisheries, but it is also 
a fundamental part of an enrolled ship or 
vessel, without which the act of congress can- 
not be executed in regard to her. 

"The rule prescribed for ascertaining her 
tonnage, necessarily implies that she has at 
least one deck; for an element in the ad- 
measurement of the tonnage, is the depth 
of the vessel from the under side of the deck 
plank to the ceiling in the hold; and if she 
has no deck, she has no certain tonnage with- 
in the law, either to be inserted in the en- 
rolment or to be the basis on which her du- 
ties are to be estimated under the law. It 
is quite possible that an arbitrary line may 
be taken from where the under side of the 
| deck plank would probably be if the boat had 
one; but that is not within the enactment 
of the law, nor will it give the tonnage which 
is the lawful tonnage by which duties are es- 
timated. The lawful tonnage is the tonnage 
under deck, and if the vessel has no deck, 
she has no such tonnage. Her tonnage may 
be what she will carry without sinking the 
boat, or falling overboard; but that is not 
the tonnage contemplated by the act of con- 
gress. In fine, the law does not recognise an 
enrolled vessel without a deck; and there is 
no matter of surprise in this, seeing that it 
would be preposterous to suppose that the 
owner of a vessel without a deck, would 
ask for the privileges of the coasting trade, 
fisheries, &c, which she could not enjoy. 
Such a vessel wants qualifications that are 
indispensable to a registry, and they are 
equally so to enrolment and license. 

"The certificate of enrolment, a form of 
which is given, descriptive in general terms 
of all vessels that are within the law, and 
which is accompanied in the act by directions 
for filling the blanks in the printed form with 
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words descriptive of eveiy vessel that can be 
properly enrolled, in like manner implies, if 
it does not more than imply, that the vessel 
is a decked vessel. It purports that the sur- 
veyor has certified that she has at least one 
deck, for it directs the number of decks to 
be inserted in a particular blank, and seta 
forth that the owner or person acting in his 
behalf has agreed to the description. It is 
possible that in practice a carpenter may cer- 
tify that the vessel has no deck, and the cus- 
tom house may fill the blank in the certificate 
of enrolment accordingly. But if they do, 
they deviate from the act of congress, and 
reject what the act expressly requires, giv- 
ing the privilege of enrolment to a vessel that 
congress has made no provision for, but the 
contrary. When a deck is wanting, and her 
tonnage measurement is certified, it is impos- 
sible that it should be any thing more than 
conjectural tonnage. It cannot be ascertained 
according to the rule prescribed by congress, 
which is the only rule, and is the effective 
rule by which, and by which only, her ton- 
nage duty is ascertained. 

"Not only the objects of the enrolment law, 
but its language in many parts do so describe 
the ships and vessels comprehended by the 
act, as to show that open boats without the 
power of navigation in themselves, are not 
within its provisions, and have not the quali- 
fications necessary for enrolment. When for- 
feiture is inflicted for trading without a li- 
cense, or using a forged or altered license, or 
the license of another vessel, it is inflicted on 
the ship or vessel with her tackle, apparel 
and furniture. Forfeiture is never inflicted 
without this description of accompaniments 
of a ship or vessel, in the commercial sense, 
being annexed; and it is known that in the 
law of insurance, these words comprehend 
and cover the sails, yards, rigging, cables and 
the like, the accompaniment 6f not only a 
decked, but a masted vessel. Such is the 
general commercial import of the words. 
The words 'ship or vessel,' of themselves, 
imply, in the ordinary acceptation of mer- 
chants and mariners, a vessel competent for 
the sea. And in an act concerning the coast- 
ing trade and the fisheries, this must em- 
phatically be their signification. It is wholly 
inadmissible to extend them to a scow, or 
to a boat, without a deck, that would be 
swamped by the ordinary waves of the sea. 
Such things do not rise to the dignity even 
of a barge or row boat. 

"After a careful examination of all parts 
of the act, I entertain the opinion that such 
a boat as is described in the first part of this 
opinion is not entitled to enrolment. She 
wants the requisite qualifications. She can- 
not be measured according to law. Her ton- 
nage, which means tonnage under deck, can- 
not be ascertained, for she has no deek. She 
can carry whatever can be put into her with- 
out sinking her; but though she has a ton- 
nage capacity, she has no tonnage measure- 
ment. She has no mast and n-o deck, no 



power to avail herself of the privileges grant- 
ed, and it would be preposterous to claim the 
privileges for her, because, without the aid 
of another vessel that is also enrolled, she 
could not exercise any of them. 

"The thirty-seventh section of the act of 
February 18, 1793, may be thought to mili- 
tate against this view. That section enacts 
that nothing in the act shall be construed 
to extend to any boat or lighter not being 
masted, or, if masted and not decked, em- 
ployed in the harbor of a town or city. It 
exempts from the operation of every part of 
the law, a decked boat without masts, and a 
masted boat without decks, however em- 
ployed in the harbor of a town or city. From 
which it may be inferred that a boat without 
masts or deck is within the law, and may be 
enrolled. But I regard this as a misappre- 
hension of the design of that section. With- 
in the harbor of a town or city, sueh as New 
York for instance, and Philadelphia, boats 
and lighters are necessary for the transporta- 
tion of merchandise, foreign as well as do- 
mestic, from place to place, within the same 
district, and possibly from one district to an- 
other. In a large sense, such boats may be 
regarded, as performing an act of trading, 
as often as they are so employed, and as go- 
ing from place to place in the same district 
when they go from New York .to Brooklyn 
or Staten Island, or from Southwai-k to Ken- 
sington. To prohibit their use in this way, 
would be to deprive the trade of a city of an 
essential accommodation; and it would be 
prohibition if they were exposed either to 
forfeiture or to foreign duties, if found so 
trading without enrolment and license. The 
section means therefore, to exempt boats so 
employed with masts only, or with decks only, 
from the operation of the act altogether. It 
does not imply, that such boats, and still less 
that boats without either masts or decks are 
entitled to certificates of enrolment, but it 
exempts boats with one only of the qualifi- 
cations, from the penalties of the law, if 
their employment be thus limited. It implies 
rather that boats without either masts or 
decks, are not within the act, by excepting 
boats that are only masted or decked, and 
not both, as not being within the operation of 
any part of the act. 

"It being clear then, according to my opinion, 
that a canal boat such as I have described, 
is not within the act entitled to enrolment, 
as wanting the essential qualifications re- 
quired by law, the next inquiry is, whether 
such a boat is made incapable by law of the 
use to which it is applied in the carrying of 
coal in the manner stated from district to 
district, or from place to place within the 
same district. And this, it will readily be 
seen, is a question of great importance; for 
if such boats have not the legal qualifica- 
tions for enrolment and license, they cannot 
be enrolled and licensed; and if without 
enrolment and license they cannot be used 
in the manner described, the carrying of 
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coal from Bristol to Philadelphia, or to 
New York, through the Delaware and Rar- 
itan Canal, is a /most necessarily destroyed, 
for it can hardly be carried in any other 
boats. If they cannot carry it, there must 
he transhipment into an enrolled vessel at 
Bristol, and if the enrolled vessel cannot 
pass through the Delaware and Raritan Ca- 
nal, there must be another transhipment at 
Bordentown, and again at Brunswick. Ca- 
nals for the transportation of coal may he 
regarded as almost superseded by the in- 
terpretation. The impediment to the use 
of these boats in the manner stated, if found 
anywhere in the act, is to be found in the 
sixth section, which enacts that every ship 
or vessel of twenty tons and upwards found 
trading between district and district, or be- 
tweeen different places in the same district, 
without being enrolled or licensed, or if less 
than twenty and not less than five tons, 
without a license, if laden with goods the 
growth or manufacture of the United States, 
distilled spirits excepted, shall pay the same 
fees and tonnage in every port of the United 
States where she may arrive, as ships or 
vessels not belonging to citizens of the Unit- 
ed States; and if she has on board foreign 
goods, &c, or distilled spirits, the ship or 
vessel, together with her tackle, apparel and 
furniture, and the lading found on board, 
shall be forfeited. 

"The force and effect of the prohibition, 
lie in the words, 'every ship or vess.il found 
trading,' &c. The penalty can attach only 
to such a boat as is a ship or vessel, within 
the meaning of the act, and is found trading 
in the manner restrained or prohibited by 
the act. Now I apprehend, in the first place, 
that such a canal boat as has been describ- 
ed, is not a ship or vessel in the sense of 
the act. She has hardly any more of the 
attributes of a ship or vessel, in either com- 
mercial or common language, than a raft of 
logs on the water. Boards might be placed 
upon such logs, and coal might be placed 
upon the boards— and the whole might be 
moved by the same power that moves such 
canal boats. The circumstance of the raft's 
containing or holding coal, and being moved 
upon the water, would not make it a ship 
or vessel in the sense of the act, though in 
a very general sense, it might be regarded 
as a vessel. The canal boat described, is 
a series or succession of connected boxes, 
which, whether separate or united at the 
hinges, is incapable of. coasting, either on the 
sea or in a river, or of being moved by 
any power within itself. It has no inde- 
pendent or internal capacity whatever, ex- 
cept that of holding the coal. Its practical 
use, its practical existence indeed, is as an 
adjunct to something else. It cannot be 
conceived of as a practical instrument of 
any kind, except in connection with some- 
thing external, that is to say, some external 
animal power, on the shore, or some external 
wind or steam power on the water. The act 



cannot be understood by its general language 
to comprehend such a thing. The policy of 
the law in regard either to ships or seamen, 
cannot be understood to embrace such ma- 
chines as these, or such persons as are em- 
ployed to drive the horses or mules, or to 
attend to mere laborers' duty on board. No 
one interest of either shipping or seamen, 
can be considered as involved in them. 

"But the material consideration remains; 
and that is a consideration which opens a 
view of the subject which shows both prac- 
tically and legally that these boats are never 
in the predicament which brings on the pen- 
alty of the law. While they are within the 
canal, and are towed by a horse, it is un- 
derstood that, whatever .may have been the 
doubt at one time, it has long been the set- 
tled understanding, that the enrolment law 
takes no cognizance of them. It is only 
when they become an adjunct to a steam 
tug, that the lawfulness of their employ- 
ment is questioned. 

"It is obvious that the act of congress, 
in all its provisions, has reference to sep- 
arate, unconnected, independent ships or 
vessels, moved or propelled by a power with- 
in themselves, and trading from district to 
district, or between different places by their 
own capacity. The ship or vessel is always 
spoken of in this character. She is repre- 
sented as the acting, moving, trading, and 
transgressing body; and no one can doubt 
that this was the only acceptation in which 
the words 'ship or vessel found trading, 
from district to district,' could have been re- 
ceived at the passage of the act A scow 
or boat drawn by another boat, and depend- 
ing wholly upon it for motion and change of 
place, is not such a ship or vessel. For all 
purposes of trading, as well as for change 
of place, the acting, moving, trading, and 
transgressing body, is the vessel that moves, 
and the canal boats only as part of her. If 
the moving or propelling boat is moving, 
and trading in violation of law, the penalty- 
is incurred; but if her moving and trading 
are lawful, the manner in which she trans- 
ports cargo does not make her trading un- 
lawful. If the steam tug herself is not 
qualified to carry on such trade from dis- 
trict to district, or between different places 
in the same district, the law is violated by 
her. But if she is so qualified, then no of- 
fence is committed, for in fact, as well as in 
law, it is the steam tug that is .found trad- 
ing, and not the boxes or boats that contain 
the coal. The law regards the ship or ves- 
sel as an offending agent— as a body that by 
her own capacity carries on the trade— and 
if she is a mere scow or floating box, at- 
tached to another vessel that pulls or moves 
her, her character is lost in that of the mov- 
ing and acting vessel that carries her along. 

"Put the case that a steam boat has a 
constant attachment to her sides, of two 
such boats carrying coal or other merchan- 
dize; can it be doubted that the steam tug 
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is the trader, and that her papers protect 
the trade? If unlawful trade is carried on 
with, or from, the boats, can it be doubted 
That the bond given upon the enrolment of 
the steam boat, to secure the United States 
against her being employed in an unlawful 
trade, is forfeited? And it is this that con- 
stitutes the security of the government 
against unlawful trading by such boats; that 
they are a part, or adjunct of the vessel that 
navigates them, and as much a part of her, 
as her own boats during the whole voyage 
from beginning to end— for they are con- 
nected with her from the moment they are 
attached to her, and are incapable of mo- 
tion to or from different districts, or differ- 
ent places in the same district, without her. 
If the steam tug is not the vessel found 
trading, then she would not be so, if she 
placed merchandize in her own boat, and 
towed it at her own stern; and if such canal 
boats are to be regarded as found trading, 
then the boat of the steam tug, if laden, 
would be so regarded, and the bond of the 
steam boat would not be answerable for 
any unlawful trading with or from the boat 
Such a view of the act cannot be defended. 
There is no law that compels a coaster to 
carry her cargo in her hold. She may carry 
it on her deck. She may stow it in her 
boats on deck. If neeessary, or convenient, 
she may tow her boat with cargo in it. 
Whatever she tows and moves from district 
to district, or between different places in 
the same district, is her trading. If lawful 
to her, it is lawful to the goods she carries, 
and to the boats in which they are carried. 
If unlawful to her, her bond is forfeited. 

"Again, unless some distinction is made 
in behalf of open boats, not decked, in car- 
rying coal from district to district, when 
drawn by another boat, I know not how the 
most ordinary intercourse between different 
districts on the same river is to be carried 
on. From Bristol, in Pennsylvania, to Bur- 
lington, in New Jersey, coal must be tran- 
shipped at Bristol, into an enrolled coaster, 
and carried under deck to Burlington, on the 
opposite side of the river. I think it cannot 
be protected in the open boat, under the 
section which exempts from forfeiture boats 
employed in the harbor of a city or town. 
The coal boats are not so employed; and 
the harbor of Bristol is not the harbor of 
Burlington, nor vice versa. The evils of the 
contrary construction seem to be immense. 

"After careful consideration of the case, 
under the acts of congress, I am of the 
opinion that the boats in question cannot 
bs legally enrolled and licensed; and that, 
whether in a canal, pulled by horse or mule, 
or on tide water, or in an open river or bay, 
attached to a steam tug which draws them 
vrith their loading of coal, they are not in 
violation of law, nor is the law violated in 
any way, in their being drawn from district 
to district, or between different places in 
the same district, by a steam tug, if the 



steam tug herself is enrolled and licensed to 
carry on the coasting trade. 

"Hor. Binney. 
"Philada., May 13, 1845." 

"A suggestion has been made by one of the 
managers of the company, which, as an il- 
lustration of part of the preceding opinion, 
appears to have great force. The penalty 
under the sixth section for trading with do- 
mestic produce, is the payment of the same 
fees and tonnage as ships or vessels not be- 
longing to the United States. But the ton- 
nage is matter of admeasurement depending 
on a deck. How then can the penalty be ap- 
plied to an undecked boat? This also shows 
that congress did not mean to include such a 
boat within the prohibition. 

"Hor. Binney. 

"Philada., May 14, 1845." 

"Philada., May 14, 1S45. I fully concur in 
the foregoing opinion of Mr. Binney. 

"J. K. Kane." 

"I do not doubt that the floating coal 
chests or boxes used on the Lehigh and Del- 
aware Canals, and particularly described in 
the opinion of Mr. Binney, would be em- 
braced by the general phrase 'vessel' em- 
ployed in the repealed act of congress of the 
1st of September, 1789, and in the subsisting 
act of the 18th of February, 1793, relating to 
the coasting trade. Their rough and primi- 
tive character, and their being without masts, 
or decks, or keels, or rudders, could not with- 
draw them from the comprehensiveness of 
that term. Nor do I doubt that such ves- 
sels, although unprovided with a motive pow- 
er within themselves, being without sails, or 
steam, or even oars or pushing poles, might, 
nevertheless, if dragged from one side of a 
river in one collection district, to the other 
side, and into a different collection district, 
by means of open wherries or batteaux, or by 
long ropes, as it is still common with ferry 
boats or scows, fall within the general scope 
of those acts of congress, if otherwise liable 
to do so. Yet, I am clear in the opinion, 
that by these laws, the enrolment and licens- 
ing are mere modes of receiving particular 
privileges and immunities to certain descrip- 
tions of American vessels— not to all Amer- 
ican vessels— and that these floating coal 
chests or boxes do not, and really cannot, 
come up to the requirements on which only 
they could be entitled to enrolment and li- 
cense, or be held subject to the fees and ton- 
nage of foreign vessels. These requirements 
are fully adverted to by Mr. Binney, or I 
would repeat them, 

"G. M. Dallas. 

"May 17, 1845." 

Before and after the date of these opinions, 
canal boats of other kinds, with motive pow- 
er of their own, — sails, oars, or steam,— were 
also used for transporting coal and other 
cargoes through canals, and from thence, 
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through navigable waters, to market. In the 
Delaware and Raritan Canal, in 1843, four 
canal boats with sails, and four others pro- 
pelled by steam, were thus in use. In the 
slack water and canal navigation of the Con- 
necticut, small steamers had been previously, 
and were afterwards used; and on the state 
canals of New York, steamers have since 
been used. Some of, the boats, large and 
small, drawn by horses through canals, have 
always been provided with oars for use after 
leaving the canals. The number of such 
boats with oars has been reduced since the 
commencement of the use of steam tugs. 

An act of July 20, 1846 (9 Stat 39), "to 
exempt canal boats from the payment of fees 
and hospital money," was in the words, "The 
owner or owners, master or captain, or oth- 
er persons employed in navigating canal 
boats without masts or steam power, now by 
law required to be registered, licensed, or en- 
rolled and licensed, shall not be required to 
pay any marine hospital tax or money; nor 
shall the persons employed to navigate such 
boats receive any benefit or advantage from 
the marine hospital fund; nor shall such 
owner or owners, master or captain, or other 
persons, be required to pay fees or make any 
compensation for such register, license, or 
enrolment and license; nor shall any such 
boat be subject to be libelled in any court of 
the United States for the wages of any per- 
son or persons, who may be employed on 
board thereof, or in navigating the same." 
And all acts, &c, repugnant to this act, were 
thereby repealed. 

"An act to regulate the admeasurement of 
tonnage of ships and vessels of the United 
States," was passed on May 6, 1864 (13 Stat 
69). In section 3 of this act, the phrase 
"open vessel," is used to designate a vessel 
without a deck. The section prescribes the 
manner of ascertaining by admeasurement, 
the register tonnage of vessels with a deck 
or decks, and also provides for ascertaining 
the tonnage of open vessels by admeasure- 
ment. Section 4 limits the charge for the 
measurement and certifying of tonnage, so 
that it shall not exceed one dollar and fifty 
cents for each transverse section under the 
tonnage deck, and three dollars for measuring 
each between decks above the tonnage deck, 
and one dollar and fifty cents for each poop, 
or closed in space, available for cargo or 
stores, or for the berthing or accommodation 
of passengers, or officers and crew, above the 
upper or spar deck. The act contains no ex- 
press provision for any charge or compen- 
sation whatever, as to open vessels. Section 
5 is in the words: "The provisions of this 
act shall not be deemed to apply to any ves- 
sel not required by law to be registered, or 
enrolled or licensed, and all acts, or parts of 
acts, inconsistent with the provisions of this 
act, are hereby repealed." 

The concluding clause of the act of March 
3, 1851, limiting the liability of ship own- 
ers (9 Stat 635, 636), provides, that the act 

27fed,cak. — 15 
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shall not apply to the owner of any canal 
boat, barge, or lighter, or to any vessel of 
any description whatsoever, used in rivers or 
inland navigation. The revenue act of July, 
1862, § 15 (12 Stat 558), imposed an addi- 
tional tonnage duty on all ships, vessels, or 
steamers, entered at any custom house in 
the United States, from any foreign port 
or place, or from any port or place in the 
United States, or belonging wholly, or in 
part, to subjects of foreign powers, provided, 
that the tax or duty should not be collected 
more than once in each year on any ship, 
vessel, or steamer, having a license to trade 
between different districts of the United 
States. The internal revenue act of June 30, 
1864, § 103 (13 Stat 275), imposed a duty of 
2% per cent upon the gross receipts of ev- 
ery railroad, canal, steamboat, ship, barge, 
canal boat, or other vessel, or any stage 
coach, or other vehicle engaged or employed 
in transporting passengers, or property for 
hire. The amendatory act of March 3, 1865, 
§ 4 (Id. 493), increased the tonnage duty still 
further; and exempted the receipts of ves- 
sels paying tonnage duty from the tax of 
2*£ per cent The ninth section of the inter- 
nal revenue act of 13th of July, 1866 (14 Stat 
136), amended the 103d section of the act of 
1864, by striking out all after the enacting 
clause, and substituting enactments impos- 
ing a tax of 2y 2 per cent on the gross re- 
ceipts from passengers and mail carried by 
railroad, canal, steamboat, ship, barge, canal 
boat, or other vessel or stage, coach or other 
vehicle, with incidental regulations, and with 
certain exceptions and qualifications. It was 
further provided, that all boats, barges, and 
flats, not used for carrying passengers, nor 
propelled by steam or sails, which are float- 
ed or towed by tug boats or horses, and used 
exclusively for carrying coal, oil, minerals, or 
agricultural products to market, should be 
required hereafter, in lieu of enrolment fees 
or tonnage tax, to pay an annual special 
tax of five dollars, for each boat of a capac- 
ity exceeding twenty-five, and not exceed- 
ing one hundred tons, and ten dollars for 
each boat of greater capacity. This proviso 
is repealed by the act of July 14, 1870. Sec- 
tion 33 of an amendatory act of March 3, 
1867 (14 Stat 484, 485), was in the words: 
"The tonnage duty now imposed on all ships, 
vessels, or steamers, engaged in foreign or 
domestic commerce, shall be levied but once 
within one year; and, when paid by such 
ship, vessel, or steamer, no further tonnage 
tax shall be collected within one year from 
the date of such payment" 

An act further to prevent smuggling, &c. 
passed July 18, 1866 (14 Stat. 178), § 1, enacts 
that, for the purposes of the act, the term 
vessel, whenever therein used, shall be held 
to include every description of water-craft, 
raft, vehicle, and contrivance, used, or capa- 
able of being used, as a means or auxiliary of 
transportation, on or by water; and the term 
vehicle, to include every description of car- 



U. S. v. OHIO (Case No. 15,915) 



[27 Fed. Cas. page 226] 



riage, wagon, engine, car, sleigh, sled, sledge, 
hurdle, cart, and other artificial contrivance 
used, or eapable of being used, as a means or 
auxiliary of transportation on land. Section 
2S enacted, that all vessels, which, under the 
provisions of the above mentioned fifteenth 
section of the act of July 14, 1862, and fourth 
section of the amendatory act, of March 3, 
1SG5, were exempted from paying tonnage 
duties more than once in a year, should pay 
the same at their first clearance in each cal- 
endar year;- provided, that all licensed, and 
enrolled and licensed vessels, should pay the 
duty when taking out their respective enrol- 
ments or licenses, if the same had not been 
previously paid; and provided further, that 
nothing in the act should be construed to pre- 
vent customs officers from collecting such ton- 
nage duty at the entry of any vessel during 
the year, if not previously paid; and provided 
further, that all vessels, which were subject 
to enrolment or license, should thereafter, be 
liable to the payment of the fees established 
by law, for services of customs officers in- 
cident thereto. 

The twenty-fifth section of the act of July 
14, 1S70, to reduce internal taxes, &c. (16 
Stat. 269), so amended section 15 of the act 
of July 14, 1S62, and section 4 of the amenda- 
tory act of March 3, 1865, that no ship, ves- 
sel, steamer, barge, or flat, belonging to any 
citizen of the United States, trading from one 
port or point within the United States, to an- 
other port or point in the United States, or 
employed in the bank, whale, or other fish- 
eries, should thereafter, be subject to the ton- 
nage tax or duty provided for in those acts; 
"and the proviso in section 103" of the act of 
June 30, 1864, "requiring an annual special 
tax to be paid by boats, barges, and flats," 
was repealed. The intended subject of this 
repeal, was obviously the proviso contained 
in that part of the ninth section of the act of 
July 13, 1866, which had been thereby substi- 
tuted for the 103d section of the .act of June 
30, 1864. The effect of the act of 1870, was to 
exclude wholly the application of previous 
and existing internal revenue laws to the 
boats in question. 

The district attorney, Mr. A. H. Smith, and 
the assistant district attorney, Mr. Valentine, 
contended that the act of 1S46, and the ton- 
nage register act of 1864, were in effect legis- 
lative declarations that the act of 1793 was 
applicable to such boats, that the enactment 
in the revenue law of 1S66, imposing a spe- 
cial tax, in lieu of enrolment fees or tonnage 
tax, was a legislative declaration, that such 
boats had been liable to such fees and ton- 
nage tax, and that the repeal of the latter 
act in 1870, revived this two-fold liability. 
They contended, therefore, that if there had 
otherwise been doubt of the applicability of 
the act of 1793, the doubt was removed by 
the subsequent legislation. 

Mr. Gibbons, for the claimant [Boyle], de- 
nied the applicability of the act of 1793. to 
such boats. He relied upon reasons and 



arguments contained in the above opinions 
of counsel. He also contended that the act 
could not be understood as applicable to ves- 
sels of a kind unknown when it was passed; 
that the transportation of coal in these boats, 
was not a trading within the meaning of the 
act; that the act of 1846, left open to future 
decision the question of the effect of the for- 
mer act, exempting the boats from fees and 
charges, whether otherwise liable to them or 
not; that the tonnage act of 1864 did not an- 
nul the exemption, or create any new liability 
of such boats. 

CADWALADER, District Judge. The 
word "trading" may have meanings which 
vary with its different applications. In laws 
concerning navigation, every vessel carrying 
a cargo or passengers may in general be con- 
sidered as trading. Boats of the kind in ques- 
tion, though, in the language of the repealed 
proviso of the internal revenue act of 1S66, 
"used exclusively for carrying coal, oil, min- 
erals or agricultural products to market." 
would be considered as trading, within the 
meaning of the act of 1793, if it were other- 
wise applicable. See [Gibbons v. Ogden] 9 
Wheat [22 U. S.] 215-219. I think that the 
act of 1793, if the thirty-seventh section had 
been omitted, would have been applicable to 
everything afloat, navigable by motive power 
of its own, and transporting a cargo, whether 
the motive power were that of oars, that of 
sails, or that of steam, whether the vessel 
were of a kind which was known at the date 
of the act or not, and whether she had a deck 
or was open. If a more limited meaning 
were attributed to the phrase ship or vessel, 
purposes of the act might be frustrated. The 
thirty-seventh section shows, that an express 
exception was considered necessary, in order 
to prevent the act from being applicable to 
boats of more than five tons, moved only by 
oars. If the section had been omitted, there 
would be no more reason to exclude steamers 
from the application of the act of 1793, than 
to exclude vessels propelled, in the primitive 
manner, by oars, of whose use the frequency 
has been diminished by the innovation of 
steam tugs. See [Gibbons v. Ogden] 9 Wheat. 
[22 U. S.] 219, 220. 

Here, two alternative, and very different in- 
terpretations of the thirty-seventh section, 
must be considered. The section, according 
to one interpretation, excludes from the oper- 
ation of every part of the act, all boats or 
lighters whatsoever, which are not masted; 
and, of boats and lighters which are masted 
and not decked, excludes only such as are em- 
ployed in the harbor of any town or city. 
According to the other interpretation, the 
qualification of being employed in the harbor 
of a town or city, extends to all the subjects 
of the section; so that the exception from 
the operation of the act includes no boat or 
lighter not masted, unless it is employed in 
such* a harbor. According to the former in- 
terpretation, the boats in question, as they 
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have no mast, could not be subjects of the 
act of 1793, for any purpose. According to 
the latter interpretation, the question of the 
applicability of the act, cannot thus be sum- 
marily disposed of. In deciding between the 
two interpretations of the thirty-seventh sec- 
tion, it must be remembered, that punctuation 
of a statute forms no partof it, and is notrec- 
ognizable as controlling its interpretation. 
4 Dum. & E. [4 Term R.] 65, 66; L. It. 3 O. 
P. 519, 521, 522; 9 Gray, 385. And see [Sw- 
ing v. Burnet] 11 Pet. [36 U.- S.] 54. But it 
is necessary to find, if possible, a meaning 
and purpose for every word of the section. 

If the first of the interpretations be adopted, 
every word will have its fair and full effect. 
"Nothing in the act" will then "be construed 
to extend to any boat or lighter not being 
masted— or, if masted, and not decked, em- 
ployed in the harbor of any town or city." 
But, according to the second interpretation, 
the word "and" has no effect, which is not 
repugnant or embarrassing. Therefore, if the 
question were new, I would have no difficulty 
in deciding that the thirty-seventh section of 
the act of 1793, excluded the boats in question 
from the application of the act of 1793, if it 
would otherwise have been applicable to 
them. But the second interpretation of the 
section, appears to have been so generally 
adopted, though I do not see for what suffi- 
cient reason, that I am constrained to doubt 
the correctness of my opinion upon the point. 
Therefore, as I am also of opinion that, al- 
though the second interpretation were the cor- 
rect one, the conclusion would nevertheless 
be the same, I will, in what follows, consider 
the question of the applicability of the act of 
1793 to these boats upon the assumption, 
which seems to have been so general, that the 
thirty-seventh section does not apply to them, 
but applies to such boats only as are employ- 
ed in the harbor of a town or city. I think 
the act inapplicable to the boats in question, 
because they are without oars, or masts, or 
steam, or motive power of any kind which 
can be called their own. For this reason, 
they are not included in the ordinary general 
description, of ships or vessels, which is the 
only designation contained in the act. 

A vessel of private ownership represents 
an organization which is part of the social 
system of the country to which she belongs. 
In this representative character, she has legal 
attributes, and legal rights, and may incur 
legal responsibilities, however and by whom- 
soever she may be navigated. [The China v. 
Walsh] 7 Wall. [74 U. S.] 53. And see [The 
James Gray v. The John Fraser] 21 How. [62 
IT. S.] 191, 192. The sole purpose of this or- 
ganization is her navigation, and its incidents. 
That which cannot be made navigable 
through any internal command of a propelling 
foree, cannot, in a strict sense, be, nautically 
speaking, a vessel, though she may be called 
such for the convenience of identifying her 
with what was once navigable, and may, in 
some cases, become so again. This remark 
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applies variously under different ch-cum- 
stanees. It may apply to a vessel when she 
is laid up in a port, at home or abroad, or 
when she is an absolute wreck, whether 
stranded or afloat; and may have a qualified 
applicability to a vessel's own boat when it is 
towed astern. The case of a sailing vessel 
which is lashed to the side of a steam-tug, is 
also temporarily an example. The supreme 
court have said, that "whenever the tug, un- 
der the charge of her own master and crew, 
and in the usual and ordinary course of such 
an employment, undertakes to transport an- 
other vessel which, for the time being, has 
neither her master nor crew on board, from 
one point to another, over waters where such 
accessory motive power is necessarily, or 
usually employed, she must be held responsi- 
ble for the proper navigation of both vessels; 
and third persons suffering damage, through 
the fault of those in charge of the vessels, 
must, under such circumstances, look to the 
tug, her master or owners, for any injuries 
that vessels or cargo may receive by such 
means." [Sturgis v. Boyer] 24 How. [65 U. 
SJ 122. When the towage is by a hawser, 
the vessel towed is not liable except so far 
only as her movements are at her own com- 
mand, and she is in fault, or negligent in re- 
spect of them. [The James Gray v. The John 
Fraser] 21 How. [62 U. S.] 193, 194. 

The reason is much stronger, and its appli- 
cation more simple, in the ease of the boats 
in question. They are absolutely, at all times, 
without motive power at their command. 
Though ordinarily called boats, they have 
been also more properly designated as floating 
trunks or boxes. They are not subject to ad- 
miralty and maritime jurisdiction. Judge 
Nelson was inclined to this opinion. He 
thought that they were not ships or vessels, 
when upon public navigable waters, because 
they had no power as respects navigation up- 
on such waters. The Ann Arbor [Case No. 
408], A. D. 1858. The intimation was extra- 
judicial, the decision upon the merits being 
against the libellant. There had, however, 
been a previous decision of Judge Grier 
against the admiralty jurisdiction. He said 
that such boats were not ships or vessels in 
the maritime sense of the term; and added, 
that they do not take out a coasting license. 
Jones v. The Coal Barges [Id. 7,458], A. D. 
1855. This dictum is in point upon the pres- 
ent question. But it will be necessary to con- 
sider the question upon original grounds, be- 
cause the case before Judge Grier was that of 
one of the canal boats on the Monongahela, 
which are described in the report somewhat 
differently from the description of the boats 
in question here; and also because laws con- 
cerning navigation may apply incidentally to 
what are not subjects of admiralty and mari- 
time jurisdiction. 

Certainly, however, such a boat as is here in 
question is not a vessel in any sense in which 
the word is ordinarily used in laws concerning 
navigation. In the act of 1851, limiting the 
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liability of ship owners, the general phrase, 
"ship or vessel," must be understood as appli- 
cable only to a vessel responsibly navigated. 
Therefore, if the concluding provision, that 
the act shall not apply to the owner of any 
canal boat, barge or lighter, or to any vessel 
of any description whatsoever, used in rivers 
or inland navigation, had been omitted, the 
former general phrase, if applicable to canal 
boats, would not have included any others 
than such as have sails, oars, or steam power 
of their own. To make the word vessel, or 
boat, in an act of legislation of any kind, ap- 
plicable to the boats" in question, superadded 
words of special description have been "con- 
sidered necessary. Thus, in the repealed pro- 
viso of the internal revenue act of 1866, they 
were described as boats not propelled by 
steam or sail, which are floated or towed by 
tug-boats or horses. In the first section of the 
act of the same year against smuggling, it 
was thought necessary to provide expressly 
that for the purposes of that act the term ves- 
sel should be held to include every descrip- 
tion of watercraft, raft, vehicle and contriv- 
ance used, or capable of being used, as a 
means or auxiliary of transportation, on or by 
water. This amplified form of description 
would not have been adopted, if the word 
'•vessel," unexplained, had been deemed of co- 
extensive import. If the description, thus 
amplified, includes the boats in question for 
the purposes of that act, they are so included 
by force of the phrase "means or auxiliary of 
transportation on or by water." 

Vessels to which the act of 1793 applies, 
and which, on compliance with its require- 
ments, are entitled to the privileges and ex- 
emptions conferred by it, must be owned and 
commanded by citizens of the United States. 
Before any boats like those in question were 
known, an act of congress of March 12, 1S12 
(2 Stat. G94), allowed steamboats employed 
only in rivers or bays of the United States, 
owned wholly or in part, by resident aliens, 
to be enrolled and licensed as if they belong- 
ed to citizens of the United States, according 
to, and subject to, all the conditions, limita- 
tions and provisions contained in the act of 
1793. The tugs which tow the boats in ques- 
tion may thus be owned by resident foreign- 
ers. The enactment of 1812 was not mention- 
ed in the argument of this case. But my at- 
tention was drawn to the act by an observa- 
tion of counsel, that a great many of the boats 
in question are owned, or in the charge of 
resident aliens. If such a fact has been whol- 
ly disregarded for the greater part of half a 
century, the most rational explanation is, that 
the exemption of the steam tug, which alone 
has the motive power, has been regarded as 
including that of the tow which has no inde- 
pendent navigability. The suggestion that 
the character and amount of the fees and 
charges for transporting coal, or any thing 
else, from the interior of the country to a 
domestic market by towage, may vary as the 
Irishman, German or Englishman owning the 



tow or having charge of it, has, or has not, 
become a naturalized citizen, seems absurd. 

If the foregoing views are correct, the 
words of the act of 1793 do not apply to canal 
boats having no motive power of their own, 
but, according to the second interpretation of 
the thirty-seventh section, apply to canal 
boats of a certain tonnage, which, though 
without masts or steam-power, have oars. 
That the latter boats, when in rivers and 
bays, have the command of their own move- 
ments, with consequent responsibilities, might 
be a sufficient reason, that they should be re- 
quirable to be licensed, or enrolled and li- 
censed. But that they should incur the in- 
cidental burdens'Of coastwise maritime navi- 
gation was nevertheless very incongruous to 
the nature of inland navigation. This may 
explain the purpose, or one of the purposes, 
of the act of July 20, 1846. It may have been 
a reconciling purpose to remove this incon- 
gruity, and yet fulfil the exigency of the act 
of 1793, by relieving canal boats with oars of 
all maritime burdens without dispensing with 
the requirement of a license or enrolment and 
license. Another purpose of the act of 1S4S 
may have been to meet provisionally in like 
manner, any future decision of the case of 
canal boats like those now in question, which 
had then been a disputed case. If this two- 
fold purpose existed it would have been at- 
tained by defining in the act, the subjects of 
it as "canal boats without masts or steam- 
power," and exempting them from the pe- 
culiarly maritime burdens of hospital dues, 
fees and charges of registering, enrolling or 
licensing, and subjection to libels for wages. 
The boats thus exempted, whether provided 
with oars or not, were according to this in- 
terpretation, such boats only as were then, 
"by law, required to be registered, licensed, 
or enrolled and licensed." 

The opinions of counsel which have been 
mentioned in the course of the argument, and 
the accompanying letters from the officers of 
canal companies, were filed in 1845, in the 
treasury department, where they now remain. 
There can be little doubt, if any, that these 
papers were before the eyes of the framer of 
the act of 1846. It is, therefore, extremely 
probable that he had in view the two-fold 
purpose which has been suggested. But, un- 
less the words of the act sustain the conse- 
quently suggested interpretation, it cannot be- 
adopted. The intention of a law maker is to 
be legally deduced, not from what may thus 
have been his probable purpose, but from 
the meaning of the words which he has used. 
Here I doubt greatly whether the meaning of 
the words authorize the suggested interpreta- 
tion of the act of 1846. In the contexts of 
this act, wherever the phrase canal boats 
without masts or steam power occurs, it is 
never used otherwise than in connection with 
persons employed to navigate them. It is 
true that the former expression is once used 
with a disjunctive relation to the owners. 
But it is also twice used without any possi- 
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bility of such an alternative relation. The 
words, "nor shall the persons employed to 
navigate such boats receive any benefit or ad- 
vantage from the marine hospital fund," and 
the provision against libelling any such boat 
for the wages of any person or persons em- 
ployed on board or in navigating her, are thus 
applicable to such canal boats only as have 
oars. Therefore, I incline to the opinion that 
the application of the words of the act is 
limited to such as have oars. The provision 
against libeling for wages would otherwise be 
insensible, as well as the provisions concern- 
ing persons navigating the boats. The only 
doubt is, whether the act applied likewise to 
the boats in question. This doubt is, to say 
the least, very great. 

The point is quite immaterial, if I am right 
in thinking as I do, that there is no inten- 
tion apparent in the act of 1846, to deter- 
mine to what boats the act of 1793, applied. 
It was, howevei, in the argument, assumed 
that the act of 1846 indicates a belief on the 
part of congress, that all canal boats with- 
out masts or steam power, including the 
boats in question, were, by law, required to 
be registered or licensed, or enrolled and 
licensed; in other words, a belief that the act 
of 1793 applied to all such boats. Though 
I think the assumption erroneous, it will not 
be amiss to consider whether, if the words 
of the act of 1846 imported such a legisla- 
tive belief, they would affect the decision. 
If such were the meaning of the words they 
would, as we have seen, misconstrue the act 
of 1793. "Words of legislation importing an 
erroneous construction of a pre-existing stat- 
ute have not the effect of a "law establishing 
the construction as valid for the future, un- 
less they also import a declaratory or other 
enactment This rule, however well estab- 
lished, is very seldom applied, because there 
is no invariable form of a declaratory stat- 
ute, and the legislature may at present enact 
how a prior one shall be construed in future. 
We have also constant experience that suc- 
cessive statutes on the same subject may be 
read in connection with one another and 
harmonized, as if they together constituted 
one and the same law- These explanations 
and qualifications of the rule do not abrogate 
it. My predecessor, Judge Hopkinson, stat- 
ed the rule too broadly perhaps, when he 
denied that a legislature had a right to im- 
pose upon a court their construction of their 
statutes previously passed. He said that 
it was for the court to construe the law; 
but added that it was the right and duty of 
a judge to look into all the statutes made 
upon the same subject to discover what was 
the intention of any of their provisions, 
thus to ascertain the true meaning and con- 
struction by his own judgment, and not by 
any subsequent legislative declaration of in- 
tention or construction. 8 Pet. [33 TJ. S.] 
Append. 734. The rule, and a proper qual- 
ification of it, were stated with precision by 
Chief Justice Marshall. He said that a mis- 



taken opinion of the legislature concerning 
the law, does not make the law, but that if 
the mistake is manifested in words compe- 
tent to make the law in future, there is no 
principle whicn can deny them this effect, 
and that a law, not in form declaratory, 
though inoperative on the past, may act in 
future, by expressing the sense of the legis- 
lature on the existing law as plainly as a 
declaratory act [Postmaster-General v. 
Early] 12 Wheat [25 TJ. S.] 14S, 149. In an 
English case, Le Blanc, J., said, that a court 
if clear in their construction of a statute, 
would be bound to give it effect, though 
they should be of opinion that an erroneous 
construction had been put upon it by subse- 
quent statutes. 16 East, 326. In that case, 
the framers of a statute had, in reciting a 
prior statute, misconstrued it Lord Ellen- 
borough said that he might be under a com- 
pulsion, through subsequent statutes, to put 
a perverse and unnatural interpretation on 
the original statute, but that he would en- 
deavor as far as he could, without violating 
the fair rules of construction, to maintain 
the integrity of the original text unvitiated 
by subsequent construction, if he might so 
say. Id. 319, 320. After stating and ex- 
plaining the misconstruction, which consist- 
ed in misreciting the effect of the original 
statute, he asked whether the framers of the 
misconstruing statute had imposed upon the 
court, by any enactment, the necessity of 
adopting that which he must assume to be 
their error if the words of the prior act were 
intelligible in themselves. In his opinion 
the recital in the subsequent act could not 
overrule the plain intelligible sense . of the 
prior one. Id. 324, 325. Where a perpetual 
statute, English or colonial, was, through 
legislative inadvertence, continued in force 
by the words of a subsequent statute, until 
the end of the legislative session, or for 
two years, the perpetual statute was not 
abrogated, but continued in force after ei- 
ther period limited. Hobart, 215; T. Raym. 
397. An act of the legislature of Pennsyl- 
vania subjected all real estate within one of 
the corporate municipalities of a county to a 
lien for- assessments, to which all real es- 
tate in the county had, by a former act been 
made subject The supreme court of the 
state said that the passing of the subse- 
quent act at most, only proved that the leg- 
islature were not then aware that the assess- 
ments had been made liens by the previous 
act; and added that it could not be sustain- 
ed for a moment, that the legislature's mis- 
take or misapprehension of the law in this 
respect would make it different from what 
it really was. 5 Rawle, 317. A series of 
English statutes prohibiting and restricting 
commerce, &c, with enemies were forensi- 
cally reviewed in 1794. 6 Durn. & E. [6 
Term R.] 38-44, 47-50. Many of these en- 
actments indicated that the parliament re- 
ceived the prohibitions neeessaiy in order 
to make such trading and intercourse illegal. 
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Most of the legislative provisions on the 
subject were otherwise unnecessary. But 
they were wholly disregarded in this respect 
by decisions of the king's bench, (6 Durn. & 
E. [6 Term R.] 23, 35; 8 Durn. & B. [8 Term 
R.] 548, 561), and had previously been so 
disregarded by the court of admiralty (1 
C. Rob. Adm. 196, 220). 

If the law of 1846 had contained words of 
equivalent effect with a recital that the 
boats in question were included in the law of 
1793, the only enactment in the law of 1846 
would be the concession of an exemption 
from certain supposed liabilities. Such a 
legislative concession would not constitute 
an enactment including the boats in that de- 
scription, or otherwise enlarging the effect 
of the act of 1793. The authorities which 
have been cited therefore, show that the de- 
cision of this case cannot be affected by the 
act of 1846. It is not necessary to con- 
sider the tonnage measurement act of 1S64, 
because the fifth section excludes the ap- 
plication of the act to any vessel not re- 
quired by the law to be registered, or en- 
rolled or licensed. 

As to every question in this case, the act 
of 1870 has excluded wholly the application 
of the internal revenue laws of 1862, 1864, 

1865, and 1866. If they had continued in 
force, the only question which would have 
required attention, has, in principle, been 
disposed of in considering the act of 1846. 
This question would have arisen upon the 
words "in lieu of enrolment fees or tonnage 
tax,*' in the proviso contained in that part 
of the ninth section of the revenue act of 

1866, which was thereby substituted for the 
103d section of the revenue act of 1864. If 
these words indicated a legislative belief 
that the boats in question were subject to 
the payment of enrolment fees or tonnage 
tax, they were words not of enactment, but 
recital, and misrecited the existing law. 
But the repeal of the proviso deprives the 
question of any importance which might oth- 
erwise have been attributable to it. The 
only act of congress, which has not been 
sufficiently considered, is a provision of the 
twenty-eighth section of the act - of 1866, 
against smuggling. The provision is, that 
all vessels, which were subject to enrolment 
or license, should thereafter be liable to the 
payment of the fees for services of customs 
officers, incident thereto. This provision, 
considered as an isolated enactment, would 
be of no significance in the case. If, as to 
those canal boats which are included in the 
description of vessels, in the act of 1793, the 
provision repealed the exemption from cer- 
tain maritime charges, of which such canal 
boats had been relieved by the act of 1846, 
the process of legislation to deprive them 
of the exemption, was indirect, and the ex- 
position of the purpose to do so was ob- 
scure. But, if such was the legislative in- 
tention, it could not extend beyond the sub- 
jects of the former exemption; and, if I 



have rightly interpreted the act of 1846, 
which conceded the exemption, the act ap- 
plied only to such canal boats, without 
masts or steam power, as have oars. 

The point of inquiry is, however, different. 
The question is upon the effect of the 1st 
section of the act against smuggling on this 
provision of the twenty-eighth section. The 
first section, which has already been quoted, 
extends, for the purposes of the act, the 
meaning of the word vessel, so as to make 
it, for such purposes, include every descrip- 
tion of watercraf t and means or auxiliary of 
transportation on or by water. The title of 
the act is "An aet further to prevent smug- 
gling and for other purposes." The provi- 
sion of the twenty-eighth section applies to 
all vessels subject to enrolment or license; 
and the argument for the United States, if 
I rightly understand it, is, that the provi- 
sion must be read as if its words were: "All 
vessels, including every description of wa- 
tercraft and contrivance used or capable 
of being used as a means or auxiliary of 
transportation on or by water, which are 
subject to the enrolment or license, shall 
hereafter be liable to the payment of the 
fees established by law for services of cus- 
toms officers incident thereto." If this were 
the actual phraseology of the twenty-eighth 
section, it would have no effect beyond sub- 
jecting to payment of the fees, all such wa- 
tercraft, &c, as were already subject to en- 
rolment or license. Whether it would be 
wise or unwise to abrogate thus far the 
exemption conceded in 1S46, the purpose to 
do so would be intelligible. But the phrase, 
"purposes of this act," in the act of 1866, 
would be extravagantly extended beyond its 
fair import, if made to enlarge inferentially 
the purposes of other statutes whose provi- 
sions may be supposed incidentally in ques- 
tion. 

To effectuate the legitimate purposes of 
the act against smuggling, boats, trunks or 
boxes, like those in question, may in certain 
cases, be forfeitable, as appendages of the 
tug which tows them, for her violations of 
penal enactments. Whether, in other eas- 
es, they may, when themselves peccant re- 
ceptacles of smuggled property, or when 
otherwise used unlawfully, be forfeitable in- 
dependently of such tug, is an inquiry for- 
eign to the question whether they are, when 
towed by her, subject to distinct enrolment 
or licensing under the act of 1793. The 
purpose of the first section of the act of 
1866, was merely to prevent its own provi- 
sions in subsequent sections, from being lia- 
ble to evasion through any mis-description, 
or doubtful description of watercraft It 
was no purpose of the act to duplicate re- 
quirements of the aet of 1793, by requiring 
enrolment or license of the tows which are 
without motive power, and of whose tug a 
license was already required. As these 
tows, though innavigable, float when de- 
tached from their tug, legislation requiring 
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them to "be named, and enrolled, or licensed, 
might be useful to prevent smuggling, or 
facilitate its detection. But the inference 
of such a motive of legislation, from words 
of enactment imposing charges which are 
properly incidental to such navigation only, 
as whether coast-wise or foreign, is peculiar- 
ly maritime, would seem irrational. 
Libel dismissed. 



Case Mo. 15,916. 

UNITED STATES v. OKIE. 

[5 Blatchf. 516.] i 

Circuit Courts S. D. New York. Nov. 19, 1867. 

Offences against Postal Laws— Embezzlement 
— indictment. 

1. An averment, in an indictment, under the 
12th section of the act of July 1, 1864 (13 Stat. 
337), for embezzling and destroying a letter 
containing money, which had come into the 
possession of the defendant as dead-letter clerk 
in the post-office at New York, that the letter 
was intended to be conveyed by post, and that 
it was a letter addressed and directed to a 
person named, at Philadelphia, is not an aver- 
ment that the letter was intended to be con- 
veyed by post from New York to Philadelphia. 

2. It is not necessary to aver, in such indict- 
ment, that the letter embezzled was intended 
to be conveyed to any particular place, an aver- 
ment that it was intended to be conveyed by 
post being sufficient. 

[Approved in Tj. S. v. Laws, Case No. 15,579.] 

3. Nor is any averment as to the ownership 
of the money necessary, in such indictment. 

This was a motion in arrest of judgment, 
and for a new trial. The defendant [Benja- 
min P. Okie] was indicted, under the 12th 
section of the act of July 1st, 1864 (13 Stat. 
337), for embezzling and destroying a letter 
containing money, which had come into his 
possession as dead-letter clerk in the post- 
office at the city of New York, and was found 
guilty. 

Benjamin K. Phelps, Asst. TJ. S. Dist Atty. 

Robert D. Holmes and Edward D. McCar- 
thy, for defendant 

BENEDICT, District Judge. The first 
point taken is, that the indictment charges 
the embezzlement of a letter intended to be 
conveyed by post from New York to Phila- 
delphia, whereas the evidence showed that 
the letter, although mailed in New York, and 
addressed and directed to Francis Keyser at 
Philadelphia, was deposited without prepay- 
ment of postage, witlrthe intention of having 
it go through the hands of the defendant, on 
its way to the dead-letter office in Washing- 
ton, where it must by law be sent, because the 
postage was not prepaid. This position is 
based upon an erroneous reading of the in- 
dictment There is no averment in the in- 
dictment that the letter in question was 

i [Reported by Hon. Samuel Blatchford. Dis- 
trict Judge, and Lere reprinted by permission.] 
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intended to be conveyed from New York to 
Philadelphia. The averment is. that the let- 
ter was intended to be conveyed by post, 
without fixing the termini of the conveyance. 
In the latter part of the indictment, it is 
averred, that the letter "was addressed, di- 
rected to one Francis Keyser, at the city of 
Philadelphia." This is, however, a mere de- 
scription of the letter, not of the intent as to 
its conveyance. 

But it is urged, that, if this be so, then the 
indictment must be held defective for omit- 
ting to designate any place to which the let- 
ter was to be conveyed; and the case of 
TJ. S. v. Foye [Case No. 15,157], is cited as au- 
thority. The decision in that case does not 
sustain the position. All that was decided in 
that case was, that, when the indictment 
does designate the place to which the letter 
is to be conveyed, the proof must conform to 
the averment. In that case, the averment 
was, that "a letter addressed to John Blake, 
Ipswich, was mailed, to be conveyed by post 
to the town of Ipswich aforesaid"— a very 
different averment from that in the present 
case. Furthermore, that ease arose under 
the act of March 3d, 1S25 (4 Stat 102), while 
this case is under the act of July 1st, 1S64 
(13 Stat 337), which differs from the former 
act in this, that it provides, that "the fact that 
any such letter * * * shall have been 
deposited in any post-office * * * or in 
charge of any postmaster, assistant post- 
master, clerk, carrier, agent or messenger, 
employed in the post-office establishment of 
the United States, shall be taken and held 
as evidence that the same was intended to be 
conveyed by post, within the meaning of this 
statute." Whatever may have been neces- 
sary under the act of 1825, it is quite clear, 
under this provision of the act of 1864, that, 
inasmuch as it is not necessary to prove more 
than the fact of the deposit of the letter in 
a post-office, or in charge of a post-office 
agent, it cannot be necessary to aver that it 
was intended to be conveyed to any particu- 
lar place. The averment, in the words of 
the statute, that the letter was "intended to 
be conveyed by post," is sufficient, if indeed 
it was necessary to state more than that it 
was a letter deposited in the post-office, or in 
charge of a post-office clerk. 

The only remaining point urged in behalf of 
the prisoner is, that the indictment is fatally 
defective in omitting to lay the ownership of 
the money in the letter, as being in some 
other person than the accused. As to this, 
it is sufficient to say, that the offence created 
by the act and charged in the indictment, is 
the embezzlement and destruction of a letter 
of a certain description, to wit containing 
money. The gist of the offence is the taking 
and destroying the letter, not the converting 
of the money in the letter. Larceny of 
money in a letter is elsewhere in the statute 
made a separate offence, but that is not the 
charge made here. In this provision of the 
statute, the taking of the money is not made 
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an element of the crime, and, therefore, no 
averment as to its ownership is necessary. 

The motion must, accordingly, be denied, 
and judgment be entered on the verdict 
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Case Wo. 15,917. 

UNITED STATES v. OLIVER. 

[4 Law Rep. 197.] 

District Court, D. Massachusetts. Aug. 6, 
1841. 

Offences against Postal Laws — Illegally 
Opening Lettek — An ox r. mods Letters. 

1. Under the circumstances of this case, it 
was held, that the defendant in breaking open 
a letter, deposited in the post office had not 
violated the act of congress of 1825, e. 275, 
§ 21 [3 Story's Laws, 1991; 4 Stat 107, c 64]. 

2. Whether anonymous letters were intend- 
ed to be protected by that act,— qusere. 

This was a complaint against the defend- 
ant as postmaster of Lynn, for opening a 
letter, which contained only scrawls and 
incoherent nonsense, without signature, and 
was addressed to one Barker, of Lynn, who, 
it appeared, lived in that place. The letter 
was dropped into the Lynn post office. It 
appeared, that the prisoner had been in- 
formed that many letters of this descrip- 
tion had been in the post office, and that 
this bore the same appearance and hand- 
writing; that he thereupon opened it and 
when Barker called at the office, he delivered 
it to him, saying that he had taken the re- 
sponsibility of opening it 

Mr. Dexter, U. S. Dist. Atty., stated that 
the complaint was founded upon the 21st 
section of the post office act of 1825, which 
makes it criminal for any person employed 
in any of the departments of the post office 
establishment, to open any letters "with 
which he shall be entrusted, or which shall 
have come to his possession, and which are 
intended to be conveyed by post." The al- 
legation in the complaint was, that the de- 
fendant, being postmaster, had opened a 
letter which had come to his possession and 
was intended to be conveyed by post 

Mr. Ward, for defendant, contended that 
the words "intended to be conveyed by post," 
in the 21st section, were to have some mean- 
ing; that they qualify what precedes, and 
show that there were some letters contem- 
plated to come into the post office establish- 
ment not to be conveyed by post; which 
could be no other than box letters, so called, 
that is, letters to be delivered in the place 
where they were lodged. He cited the 36th 
section, which provides that "for every let- 
ter lodged at any post office, not to be 
carried by post, but to be delivered at the 
place, where it is so lodged, the post master 
shall receive one cent of the person to whom 
it shall be delivered," and he contended that 
box letters were here expressly described 
as letters "not to be carried by post." He 
further contended, that this was the only 



provision in the act for box letters being re- 
ceived into the post office; that no postage 
was imposed on them; that the 13th sec- 
tion, which prescribes the rates of postage, 
does not extend to them, and that the one 
cent received by the postmaster, under the 
36th section, goes to his own use alone. He 
insisted further, that there was no evil in- 
tent in this case. 

Mr. Dexter replied, that he did not contend 
there was any bad intention on the part of 
the prisoner; but he insisted that such in- 
tent was not necessary; that hy the 21st 
section, the opening a letter was made 
criminal without reference to the intent or 
design; that opening a letter with intent to 
pry into business or secrets, or obstruct cor- 
respondence, was a distinct offence, so made 
by the 22d section, which he cited, and which 
makes it criminal, if any person "shall open 
any letter or packet which shall have been 
in a post office or in custody of a mail car- 
rier, before it shall have been delivered to 
the person to whom it is directed, with a 
design to obstruct the correspondence, to pry 
into another's business or secrets." As to the 
other point, he argued that box letters came 
within the mischief intended to be guarded 
against in the 21st seetion, and ought there- 
fore, to come within the remedy and the 
sanction; that great evils would arise, if they 
were not thus included; and that they might 
be deemed letters intended to be conveyed by 
post, although the 36th section describes them 
as letters, not to be carried by post, because . 
there was a distinction between "conveyed" 
by post and "carried" by post. 

SPRAGUE, District Judge, delivered his 
opinion very briefly, observing that the com- 
plaint was founded wholly upon the 21st 
section. No offence under the 22d section 
was charged, or presented for his considera- 
tion. The complaint alleged, that the letter 
in question was intended to be conveyed by 
post: this allegation followed the language 
of the statute, and was admitted to be es- 
sential to constitute the offence charged. It 
would seem, that the language was intend- 
ed, as some qualification of the terms which 
preceded it, and contemplated two classes 
of letters as coming to the possession of the 
post master; one to be conveyed by post, 
and the other not to be so conveyed. What 
letters were embraced in the latter class? 
The same statute in the 36th section said, 
that letters to be delivered in the place 
where they were lodged, were letters "not 
to be carried by post" Thus the law itself 
defined and described certain letters as not 
to be carried by post; but it was insisted, 
that there was a distinction between the 
words "carried" and "conveyed," and that 
box letters were to be "conveyed" by post, 
although not to be "carried" by post within 
the meaning of the law. The whole ques- 
tion, then, presented for the consideration 
of the court, was, whether there was such a 
distinction, between "conveyed" by post, 
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and "carried" by post, as to "be the founda- 
tion of a crime; for it -was only on tbis dis- 
tinction, that the complaint was attempted 
to he maintained. He thought, as the law 
itself had placed box letters in the class not 
to be carried by post, it would be refining 
too much to consider them still as belong- 
ing to the class to be conveyed by post, that 
he could not build up a crime upon a dis- 
tinction so nice and critical, and he must, 
therefore, discharge the defendant He sug- 
gested further, that a doubt might arise, 
whether such a missive as this, being mere 
■scrawls and incoherent nonsense, without 
■signature, would be within the protection of 
the penalties of the law, it being really no 
•communication, but a fraud upon the person 
to whom addressed and upon the post office 
■department, tending to prejudice the govern- 
ment But he suggested this point only as 
a matter of inquiry, upon which he had 
formed no opinion. 



Case K"o. 15,918. 

UNITED STATES v. OLNEY. 

[1 Abb. (U. S.) 275; Deady, 461; 1 Am. 

Law T. Rep. U. S. Cts. 119; 8 Int. 

Rev. Rec. 177.] i 

District Court D. Oregon. Nov. 2, 1868. 

Lotteries— Tax— Town Lot Scheme. 

1. A scheme for the disposal of town lots, 
by the terms of which a number of lots are 
sold, and others are reserved to be distributed 
by lot among the purchasers of the first portion, 
so that the chance of obtaining one of the re- 
served or prize lots forms a part of the induce- 
ment or consideration for which each pur- 
chaser pays the price agreed on for the lot 
sold to him, is a "lottery" within the operation 
■of a law imposing a tax on lotteries, for pur- 
poses of revenue. 

[Cited in Hudelson v. State, 94 Ind. 429; 
State v. Moren, 48 Minn. 559, 51 N. TV. 
618; State v. Mumford, 73 Mo. 651; Yel- 
low-Stone Kit v. State (Ala.) 7 South. 33S.] 

2. Various definitions of the term lottery, — 
■collected. 

[Cited in Yellow-Stone Kit v. State (Ala.) 
7 South. 339.] 

3. A revenue law ought to be liberally con- 
■strued, with a view to attain the object for 
■which it is enacted, — viz: the raising a reve- 
nue. 

2 [This action was brought to recover the 
•sum of S100, alleged to be due the United 
States from the defendant as a special tax 
for engaging in the business of a lottery 
•dealer. It was commenced October 17, 1867, 
and tried by the court, without the interven- 
tion of a jury. The facts of the case are 
stated in the findings of the court, as fol- 
lows: (1) That the defendant, on March 15, 
1S67, at Astoria, in the district aforesaid, 

1 [Reported by Benjamin Vaughan Abbott, 
Esq., and by Hon. Matthew P. Deady, District 
■Judge, and here compiled and reprinted by per- 
mission. The syllabus and opinion are from 1 
Abb. (U. S.) 275, and the statement is from 
Deady, 461.] 

2 [From Deady, 461.] 



being the owner of a large number of town 
lots in such town of Astoria, did then and 
there divide the greater portion of the same 
into six hundred parcels, for distribution by 
lot among the persons who should become ' 
the' purchasers thereof, as hereinafter stat- 
ed. (2) That three hundred of such parcels 
consisted of one lot each, of not less than 
fifty dollars value; and the other three hun- 
dred of such parcels, in and by such division 
and the scheme hereinafter stated, were de- 
nominated prize parcels, and consisted of 
two, four, and six lots each, of the value 
of fifty dollars each, and single lots varying 
in value from one hundred to six hundred 
dollars, and one house and lot of the value 
of one thousand dollars; and also, one cot- 
tage and three lots of the value of five thou- 
sand dollars. (3) That afterwards the de- 
fendant 'prepared a scheme for the sale and 
distribution of such parcels of lots and pre- 
sented the same to the public by advertise- 
ments in different newspapers in general cir- 
culation, and by a descriptive pamphlet 
widely circulated, for the purpose of indu- 
cing the public to purchase tickets or shares, 
representing parcels in such scheme. (4) 
That by the scheme aforesaid, each of the 
parcels of property aforesaid, were offered 
for sale at an uniform price of fifty dollars; 
and that on and before May 15, 1867, the de- 
fendant sold all the tickets or shares afore- 
said, at the uniform price aforesaid, and 
thereupon in pursuance of the scheme afore- 
said, the number of the lot or lots constitut- 
ing each parcel was written on separate bal- 
lots and sealed up and placed in a box, and 
the name of each purchaser was written on 
as many separate ballots as he had pur- 
chased tickets or shares, and sealed up and 
placed in another box; and thereafter, on 
the day last aforesaid, under the supervi- 
sion of a committee of three persons, select- 
ed in pursuance of such scheme, a ballot 
was drawn from each of the boxes afore- 
said, and the name of the purchaser and 
the description of the property thus drawn 
were recorded by a clerk, and then another 
ballot was so drawn from each of such' 
boxes, and recorded by the clerk as afore- 
said, until all ballots were drawn from each 
box, and recorded as aforesaid; and there- 
upon the persons whose names were thus 
drawn; were, in pursuance of such scheme, 
declared to be the purchasers of the parcel 
or parcels of property so drawn by them, 
and the defendant executed deeds to them, 
therefor, accordingly. (5) That about one 
third of the contracts for the purchase and 
sale of the tickets or shares in the scheme 
aforesaid, were in writing, in two parts, 
one of which was signed by the defendant, 
and in these words: "Astoria, May 1, 1867. 
This certifies that Paul Corno has subscribed 
for twenty shares in my scheme for the 
sale and distribution of town lots in Astoria, 
Oregon, and will be entitled to a warranty 
deed for the property, which shall be drawn 
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to him according to the prospectus, on pay- 
ment of the note given for the purchase 
money. (Signed.) Cyrus Olney." And the 
other of which was signed by the subscriber, 
and in these words: "$1,000. Astoria, May 
1, 1887. For value received, I promise to 
pay to the order of Cyrus Olney, one thou- 
sand dollars, in gold coin. This note is giv- 
en for twenty shares in the Astoria town lot 
distribution, and is payable when the deed 
is ready for delivery, according to the pros- 
pectus. (Signed.) Paul Corno." (6) That the 
defendant during the period and between 
the dates aforesaid, or at any time there- 
after, on account of the scheme and draw- 
ing aforesaid, did not pay to the United 
States the special tax, or any part thereof, 
by law imposed upon lottery ticket dealers. 
And, as a conclusion of law from the prem- 
ises, the court finds that the defendant on 
and between the dates aforesaid,, in selling 
the tickets or shares as aforesaid, in the 
scheme aforesaid, was engaged in the busi- 
ness of a lottery ticket dealer; and that 
thereby such defendant beeame and still is 
liable to pay to the United States a special 
tax of one hundred dollars.] 2 

DEADY, District Judge. This action is 
brought to recover the sum of one hundred 
dollars, alleged to be due the United States 
from the defendant, as a special tax for en- 
gaging in the business of lottery dealer. It 
was commenced October 17, 1867, and tried 
by the court without the intervention of a 
jury, on November 13 thereafter, and has 
since been continued from term to term for 
deliberation and advisement. The facts of 
the case are stated in the findings of the court. 

The law imposing this tax is found in sub- 
division 6 of section 79 of the internal reve- 
nue act of June 30, 1864, as amended by the 
act of July 13, 1866 (14 Stat. 116), which reads 
as follows: "Lottery ticket dealers shall pay 
one hundred dollars. Every person, associa- 
tion, firm, or corporation which shall make, 
sell, or offer to sell lottery tickets or fractional 
parts thereof, or any token, certificate, or 
device representing or intending to represent 
a lottery ticket or any fractional part there- 
of, or any policy of numbers in any lottery, 
or shall manage any lottery, or prepare 
schemes of lotteries, or superintend the draw- 
ing of any lottery, shall be deemed a lottery 
ticket dealer." 

The statute imposes a tax upon a dealer in 
lottery tickets, and also declares who shall 
be deemed such dealer, but it does not de- 
fine or limit the signification of the word "lot- 
tery." A person to be liable as a dealer in 
lottery tickets must, in some of the modes or 
instances mentioned in the statute, be en- 
gaged in the preparation, conduct, or man- 
agement of a lottery, so that the liability of 
the defendant turns upon the question, what 
is a lottery? The answer to this question 

2 [From Deady, 461.] 



must be found in the meaning of the word r 
as established by usage and authority. I as- 
sume, with the argument for the defendant,, 
that the legal and popular meaning of the 
term coincides, and that it is used in the 
statute according to its primary and general 
acceptation. Indeed, I am not awax*e that 
the word has any technical or peculiar sig- 
nificance. 

The word "lottery" is defined and used as 
follows by lexicographers and writers: "A 
distribution of prizes and blanks by chance; 
a game of hazard, in which small sums are- 
ventured for the chance of obtaining a larger 
value either in money or other articles." 
"Worcest Diet "A disposition of prizes by 
lot or chance." "Webst. Diet. "A scheme for 
the distribution of prizes by chance." Bouv. 
Diet. "A kind of game of hazard, wherein 
several lots of merchandise are deposited in 
prizes for the benefit of the fortunate." Rees. 
Cyclopaedia. "A sort of gaming contract, by 
which, for a valuable consideration, one may 
by favor of the lot obtain a prize of a value 
superior to the amount or value of that which 
he risks." Am. Cyclopaedia. "That the chance 
of gain is naturally over-valued, we may learn 
from the universal success of lotteries." 
Smith, "Wealth Nat. bk. 1, c. 10. 

All these authorities agree that where there 
is a distribution of prizes— something valua- 
ble—by chance or lot, that this constitutes a 
lottery. But the definitions from Worcester 
and the American Cyelopsedia are the most 
complete. From each of these it expressly 
appears that a valuable consideration must 
be given for the chance to draw the prize. 

Tried by this standard, it is manifest that 
the scheme prepared and carried out by the 
defendant for the sale and distribution of 
these town lots was a lottery. True, the pur- 
chasers of tickets or shares were in any event 
to get something— at the least, a lot, for the 
purposes of this scheme estimated to be 
worth fifty dollars. But it is not probable 
that any one would have purchased a ticket 
if it was certain that he would have received 
nothing in return but one of these so-called 
fifty dollar lots. If the first three hundred 
lots could have been sold for fifty dollars 
each on account of their market value, cer- 
tainly the defendant would not have been 
improvident enough to put the other three 
hundred prize parcels into market at the 
same price, while their actual value was from 
one hundred dollars to five thousand dollars 
each. This is neither reasonable nor prob- 
able. 

The chance of obtaining five thousand dol- 
lars for fifty dollars was the enticing object 
which the scheme held up to the public as an 
inducement to purchase the shares, and this 
"chance of gain," upon which depends "the 
universal success of lotteries," was to be de- 
termined by lot. This scheme has all the at- 
tributes and elements of a lottery. It is a dis- 
tribution by lot of a certain number of prizes 
among twice the number of persons; and 
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that, too, of prizes very unequal in value. | 
The certificate of purchase issued by the de- 
fendant to each purchaser is a ticket which 
entitled the holder to the chance of drawing 
a prize of from two to one hundred times the 
value of the price of the ticket It is evi- 
dent that the first three hundred lots could 
not have heen sold by any ordinary method 
at fifty dollars each, if at all. This is also 
probably true of many of the prize parcels. 
"Whatever may have been their intrinsic or 
future value, the evident aim of the scheme 
was to sell them for more than their market 
value, and this was to be accomplished by an 
appeal to the universal passion for playing at 
games of chance. The purchase of the ticket 
and the payment of fifty dollars was made 
for the chance of obtaining one of the prize 
parcels, represented to be worth many times 
that sum. This was a lottery according to 
the common acceptation of the word. It was 
a lottery within the definitions in the diction- 
aries. 

It matters not, even if the purchaser was 
to receive the full value of his money in any 
event. As a matter of fact, the money was 
paid for the chance of the prize also, and 
would not have been paid without this in- 
ducement. The sale of the ticket by the 
defendant gave the purchaser this chance to 
obtain something more than he paid for. This 
was dealing in lottery tickets within the pur- 
view of the revenue act. 

The argument of the defendant assumes 
that the purchasers of the property bought 
six hundred parcels in common, and after 
thus becoming the owners of the same, adopt- 
ed this method of distributing or dividing it 
among themselves. 

If persons already owning family plate, 
pictures, or other property, not susceptible of 
division, or even equal division, choose to dis- 
tribute by an appeal to lot what has thus 
come to them before they had any scheme 
of so distributing it, they are not within the 
definition of a lottery, nor liable to this spe- 
cial tax. They have not given a valuable 
consideration for the chance of obtaining 
something of much greater value— a prize. 

The argument of the defendant is ingenious 
and plausible, but it is based upon an incor- 
rect assumption. It ignores the fact— the 
mainspring of the whole transaction— that 
the tickets were sold and purchased for the 
avowed purpose of giving to each of the pur- 
chasers a chance to obtain a prize parcel by 
means of this subsequent allotment. The di- 
vision by lot was not an afterthought of the 
purchasers, but a prominent part of the origi- 
nal seheme of sale and distribution as pre- 
pared by defendant, No purchaser bought 
any particular lot or parcel, or any undivided 
interest in the whole property. Each pur- 
chaser bought the right to have, by allot- 
ment, one of the three hundred lots, esti- 
mated to be worth fifty doDars each, and the 
chance of obtaining instead of such lot one 
of the three hundred prize parcels, repre- 
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sented to be worth from one hundred dollars 
to five thousand dollars. The chance of ob- 
taining one of these prizes, and even the 
most valuable one, rather than the fifty-dol- 
lar lot, induced the purchaser to buy, and 
enable the defendant to sell the certificate of 
purchase. Indeed, the sale of the first three 
hundred lots, in three hundred parcels, for 
fifty dollars, each, upon the condition that 
they should be distributed among the pur- 
chasers hy lot, would itself be a lottery, un- 
less the lots were in fact of equal value, 
which is very improbable. 

The case is in almost every respect the 
counterpart of the celebrated case of the 
American Art Union, decided in New York in 
1852. The scheme of the art union was that 
by paying five dollars, any person could be- 
come a subscriber, and entitled to an engrav- 
ing and certain numbers of The Bulletin con- 
taining the proceedings of the society, and the 
chance of obtaining one of a number of valu- 
able paintings which in December of each 
year were to be distributed by lot among the 
members. The drawing was to be conducted 
precisely as in this case, by placing the name 
of the subscriber in one box and the name 
of the painting in another. A number being 
drawn from the latter box, a name was drawn 
from the former one, and the person whose 
name was thus drawn was to be the owner 
of the prize represented by that number. 

The supreme court decided that this was a 
lottery. 13 Barb. 577. The case was then 
taken to the court of appeals, and argued on 
behalf of the art union with great ability. 
The court of appeals affirmed the decision of 
the supreme court that the scheme was a lot- 
tery. 7 N. T. 22S. The proceeding in the 
New York courts was to enforce the forfei- 
ture of the property proposed to be dis- 
tributed by this scheme, and the case turned 
upon the construction or interpretation of the 
word "lottery" in the prohibition contained 
in the constitution of the state: "No lottery 
shall hereafter be authorized in this state." 

This action is simply to enforce the collec- 
tion of a tax imposed by the United States 
upon all lotteries. A revenue law is not to 
be strictly construed, but rather the contrary, 
so as to attain the ends for which it was en- 
acted. With the policy or impolicy of allow- 
ing lotteries the revenue act does not inter- 
fere. It simply provides for taxing them, 
whenever and wherever they in fact take 
place. They are specially and heavily taxed, 
not for the purpose of encouraging or prohib- 
iting them, but upon the same ground that 
many other special taxes are laid; because, 
as a rule, it is well known that their owners 
and managers receive from the public large 
gains, without giving any equivalent therefor. 

Keeping this end in view, it is apparent that 
the revenue act ought to^be so construed as 
to include every case of the distribution of 
property or money which contains the essen- 
tial elements of a lottery— the payment of a 
valuable consideration for a chance of ob- 
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taining by lot something more valuable in 
return. 

It is true, the defendant may have engaged 
in this scheme without any thoughts of be- 
coming a dealer in what the law deems lot- 
tery tickets. Indeed, other motives than ac- 
tual gain may have induced him to make the 
sale and distribution that he did. In the 
prospectus of the scheme, published by him, 
he asks the question: "Why is this property 
put into a raffle at prices which average less 
than half the selling rates?" and answers it 
as follows: "Only because the sale to citi- 
zens, for actual improvement, at full prices, 
at the rate of three to five thousand dollars 
a year, on time, as heretofore, is no longer 
adapted to the circumstances of the propri- 
etor, who has become an invalid, and must 
hasten to complete the improvements and en- 
terprise which he has in hand." 

But even upon this mild view of the 
scheme, for the purpose of taxation it must 
be considered, or rather is, a lottery. By it 
many persons are induced to buy property 
which has no present market value, and 
which they otherwise would not purchase at 
any price, because there is set before them 
the chance of obtaining by lot a certain prize 
or piece of property of much greater value 
than the consideration advanced. 

Let judgment be given for the plaintiff for 
the sum demanded in the complaint, and the 
costs and expenses of the action. Judgment 
accordingly. 



Case No. 15,919. 

UNITED STATES v. OMEARA. 

[1 Cranch, C. C. 165.] i 

Circuit Court, District of Columbia. June 
Term, 1804. 

Criminal Evidence— Intent— Arrest. 

1. Words accompanying actions may be giv- 
en in evidence to show the intent. 

2. An officer having a warrant against a per- 
son in his custody, may hold him under it, with- 
out informing him that he is arrested upon it* 

Indictment [against Francis Omeara] for 
rescue of W. Aubrey, and assault and bat- 
tery upon Abercrombie, the constable. 

Under the act of assembly of Virginia of 
December 26, 1792 (Old Revised Code 287), 
disturbers of religious worship may be re- 
strained by a justice present Abercrombie 
was ordered by Mr. Hoffman, a justice who 
was present, to take Aubrey into custody. 
He had also a warrant from Mr. Faw, an- 
other of the justices. 

THE COURT decided, that the words 
which the defendant spoke accompanying his 
actions, should be given in evidence against 
him, to show the intention of the defendant 
in his interference and in aggravation of the 
penalty. 

Mr. Mason prayed the court to instruct the 



i [Reported by Hon. William Cranch, Chief 
Judge.] 



jury that Omeara, being in custody of Aber- 
crombie, under the order of Mr. Hoffman, 
was also in his custody under the warrant 
of Mr. Faw, although he did not inform the 
prisoner that he arrested him on that war- 
rant. 

Mr. Taylor, for defendant, cited Countess 
of Rutland's Case, 6 Coke, 54, that it is nec- 
essary to inform the person arrested that he 
is arrested under a particular warrant, or he 
cannot be held under it. 

THE COURT gave the instruction as 
prayed by Mr. Mason. 



Case No. 15,919a. 

UNITED STATES v. The ONACHITA. 

[New York Times, Jan. 19, 1863.] 

District Court, S. D. New York. Dec, 1862. 

Prize — Spoliation op Papers — Violation op 
Blockade — Capture by Unauthor- 
ized Vessel. 

[1. Absence of log book, invoice, and bill of 
lading of a vessel captured off a blockaded 
coast, far out of the route of her ostensible 
voyage, after a long chase, and with a contra- 
band cargo, furnishes a vehement presumption 
of the intentional destruction of the papers by 
the ship's company.] 

[2. It cannot avail the claimant that the 
capturing vessel was herself a prize which had 
been placed in the service of the government 
before condemnation; for, if the captured ves- 
sel was violating the law, she is subject to 
trial and condemnation, whether the persons 
or means employed in making the seizure were 
authorized or not.] 

[This was a libel against the steamer Ona- 
chita for an attempt to violate the blockade, 
etc.] 

This vessel was captured, at sea, by the 
United States steamer Memphis, on Oct 14, 
1862. She was chased from 6 a. m. to 3 p. 
m., and in the chase threw overboard her en- 
tire cargo. Thomas S. Bagbie intervened in 
the cause, and alleged that he was a British 
subject, resident in London, and that the ves- * 
sel was no prize, because the Memphis, which 
seized her, was a British merchant vessel, of 
which he himself was a part owner, and was 
unlawfully placed in the use of the United 
States before her condemnation, and is not 
yet finally condemned, the sentence against 
her being appealed to the circuit court. The 
vessel had on board a register to Bagbie, dat- 
ed at London, Jan. 14, 1862, and an agree- 
ment, dated Aug. 4, 1862, with her master 
and crew, fqr a voyage from London to Brit- 
ish North America, the American States, &c, 
&c, to final discharge in the United Kingdom. 
A letter to the master was also found on 
board, from Benj. W. Hart, giving instruc- 
tions how to conduct his vessel to avoid the 
Yankee cruisers, and another letter to Bagbie, 
without signature or address, giving cautions 
about United States cruisers. There was also 
a memorandum of cargo on board, consisting 
wholly of contraband of war, dated Oct. 30, 
1862, but without signature or place of execu- 
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tion. These papers were all that were found 
on board, but the master testified that when 
she left Bermuda she had on board a register, 
clearance, invoice of cargo, one bill of lading, 
and the letter of Hart, and the mate speaks 
of keeping a log. The vessel cleared at St. 
George's, Bermuda, on Sept 30, 1862, bound 
for Havana. She was captured about 32° 
north lat. The master did not know the 
longitude, but supposed she was 150 to 200 
miles off. the coast. The mate supposed that 
the vessel was 50 or 100 miles off the coast. 

HELD BY THE COURT [BETTS, District 
Judge] : That the vessel must have been wide 
of any reasonable route from Nassau to Ha- 
vana. That the suspicion is impressive and 
cogent that the representation onher clearance 
that she was bound to Havana was simulated 
and false, and that she "was so immediately in 
the course towards blockaded ports as to jus- 
tify the presumption that she was attempting 
to enter one of them. That the absence of 
the log-book, invoice, and bill of lading, un- 
explained, furnishes vehement presumption 
of their intentional destruction or suppression 
by the ship's company. That her cargo was 
contraband of war, and her owner was part 
owner of the Memphis, recently condemned 
for violating the blockade. That the objec- 
tion raised by the claimant to the right of 
the capturing vessel to make the seizure is of 
no weight If the vessel arrested was act- 
ing in violation of public law, she was ame- 
nable to trial and condemnation therefor in 
behalf of the United States, whether the per- 
sons or means employed in making the seizure 
were authorized or not It is enough that the 
government comes into a national court de- 
manding the condemnation of an offender, 
and the court never inquires whether the 
party or thing proceeded against has been 
regularly or irregularly brought under attach- 
ment or complaint The government is enti- 
tled to have the violated laws vindicated by 
the punishment of the offender, without ques- 
tions as to the propriety of the acts or agen- 
cies used in bringing the offence to judgment. 
Vessel condemned and forfeited. 

THE COURT also ordered the master's 
nautical instruments be not delivered to him, 
he being actively engaged in acts of hostility 
against the rights of the United States and 
against public law. 



Case No. 15,9201 

UNITED STATES v. O'NEALE et al. 

[2 Craneh, C. O. 183.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1819. 

Criminal Law — Opposing Execution of War- 
rant. 
It is an indictable offence to combine to op- 
pose the execution of a warrant issued by a 
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justice of the peace, without knowing the na- 
ture of it, and assaulting one of the parties at- 
tempting to execute it Upon the validity of 
the warrant the court expressed no opinion. 

Indictment [against 0'Neale,Desmukes,and 
others] for assault and battery on one Mur- 
ray, a constable. It appeared in evidence 
that Mr. Paw, a justice of the peace,' issued 
his warrant against A. Locke and B. Locke 
for an assault upon one James Middleton, 
and a battery on a negro, the execution of 
which warrant was prevented by force; 
whereupon Mr. Hoffman, another justice of 
the peace, issued his warrant to Murray, the 
constable, to summon a posse, and to take 
the said A. and B. Locke, "and all others 
who had obstructed or should obstruct the 
execution of Mr. Faw's warrant." After the 
jury had retired, they came into court and 
prayed the instruction of the court as to the 
legality of the warrant 

Mr. Jones, for the United States, admitted 
that the warrant of Mr. Hoffman was ille- 
gal, so far as it required the arrest of "all 
persons as had obstructed," &c, without 
naming them, or describing them, or stating 
that their names were unknown. But he 
contended that it was immaterial whether the 
warrant was legal or not, because the de- 
fendants had made the first assault The 
warrant, however, was not wholly void; it 
was good as to the arrest of A. and B. 
Locke. Besides, the warrant was altogeth- 
er unnecessary; it was the duty of all per- 
sons to aid in the execution of the former 
warrant, and to suppress the riot. 

Mr. Hewett, for defendants, contended that 
the warrant could not be good in part and 
void in part 

THE COURT (nem. con.), at the prayer of 
Mr. Jones, instructed the jury, that if they 
should be satisfied by the evidence, that the 
traversers and others were combined to op- 
pose the execution of the warrant without 
knowing the nature of it, and actually as- 
saulted one of the constable's party before 
any assault had been made by any one of 
the constable's party in attempting to exe- 
cute the warrant," the traversers were guilty. 
The jury found some of the traversers 
guilty, and others not guilty. 



i [Reported by Hon. William Craneh, Chief 
Judge.] 



Case No. 15,921. 

UNITED STATES v. ONE BARREL OP 
WHISKEY. 

[4 Int. Rev. Rec. 146.] 

District Court, D. Wisconsin. 1866. 

Internal Revenue— Seizure— Forfeiture. 

Section 68 of the excise act of June 30, 1864 
[13 Stat 218], confers no authority for the 
seizure of distillery and lot on which situate 
or for subjecting such real estate to decree of 
forfeiture. 

MILLER, District Judge. This informa- 
tion is brought under the act to provide 
ways and means for the support of the gov- 
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ernment, approved June 30, 1864, c. 172 (13 
Stat. 21S). The alleged eauses of seizure 
by the collector are for neglect of the owner 
and superintendent of the distillery to keep 
books, and make daily entries therein, and 
to make returns, and pay the duties as re- 
quired by section 57 of the act The in- 
formation is against the whiskey distilled, 
and the distilling apparatus, and also against 
the distillery, and the lot of ground whereon 
it is situated. By section 68, the owner, 
agent, or superintendent of any still, boilex*, 
or other vessel used in the distillation of 
spirits on which duty is payable, who shall 
neglect or refuse to make true and exact 
entry and report of the same, or to do. or 
cause to be done any of the things by law 
required to be done as aforesaid shall forfeit 
for every such neglect or refusal all the 
liquors and spirits made by or for him 
and all the stills, boilers and other vessels 
used in distillation, together with the sum 
of five hundred dollars, to be recovered with 
costs of suit, which said liquors or spirits 
with the vessels containing the same, with 
all the vessels used in making the same, may 
be seized by any collector or deputy collector 
of internal duties, and held by him until a 
decision shall be had thereon according to 
law. It will be observed that the stills and 
boilers are expressly subjected to forfeiture 
with other vessels used in distillation; but 
there is no express authority for the seizure 
by the collector of the stills and boilers. 
The articles made subject to seizure being 
loose and easily carried away, the collector 
is required to hold them until a decision 
shall be had. The stills and boilers, usually 
of a more permanent nature, from being 
built into or composing part of the distil- 
lery, it may be that the authority to seize 
and hold them was not considered neces- 
sary. But of this I give no opinion. At 
all events, the stills and boilers are subject 
to forfeiture. There is no authority in that 
section for the seizure of the distillery and 
lot by the collector, or for subjecting such 
real estate to a decree of forfeiture. It is 
contended by the district attorney, that for 
the non-payment of duties with ten per cent 
added in pursuance of section 69, a lien is 
created on the distillery and lot, and thereby 
a decree of forfeiture and sale is the appro- 
priate remedy. The section provides that 
until such duties with such addition shall 
be paid, they shall be and remain a lien up- 
on the distillery where such liquors have 
been distilled, and upon the stills, boilers, 
vats, and all other implements thereto be- 
longing, and upon the lot or tract of land 
whereon the distillery is situated, until the 
same shall have been paid. And in case of 
refusal or neglect to pay said duties with 
the addition, within ten days after the same 
shall have become payable, the amount 
thereof may be recovered by distraint and 
sale of the goods, chattels and effects of 
the delinquent. There is clearly no express i 
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authority given by this section, for this pro- 
ceeding against the distillery and lot. The 
section provides that the duties with the 
addition of ten per cent, shall remain a lien 
upon the distillery until paid. And the 
remedy is given for nonpayment for the re- 
covery of the amount thereof by distraint 
and sale of the goods, chattels, and effects 
of the delinquent The distraint is not con- 
fined to the distillery, apparatus or utensils, 
but may be generally of the goods, chattels, 
and effects of the delinquent The rule is that 
when a statute creates a duty, and prescribes 
a remedy, the proceeding directed must be fol- 
lowed. The distillery and lot will not be en- 
tered in the decree. 



Case K"o. 15,922. 

UNITED STATES v. ONE CASE. 

[6 Ben. 493; i 17 Int Rev. Rec. 181.] 

District Court, S. D. New York. May, 1873. 

Internal, Revenue — Imitation Sparkling Wine 
Made from Domestic Grapes. 

The 48th section of the internal revenue 
act of July 20th, 1868 [15 Stat 125], as amend- 
ed by the 12th section of the act of June 6th, 
1872 (17 Stat 240), imposes a tax, to be col- 
lected by affixing a stamp on each bottle, "on 
all wines, &e., made in imitation of sparkling 
wine or champagne, but not made from grapes 
grown in the United States." An informa- 
tion was filed against certain wines, alleging 
that they were imitation sparkling wines, made 
"by the direct injection of carbonic acid gas, 
by a wholly mechanical process, into wines 
made from grapes grown in the United States, 
not in and as a part of the process of fermenta- 
tion and manufacture of said last mentioned 
wines, but as a pew and additional process of 
manufacture, by using such wines (the same 
being already the completely fermented juice 
of said grapes) with said carbonic acid gas in- 
jected therein as aforesaid, to make a new 
product known as and being an imitation spark- 
ling wine or champagne. The claimant of the 
wine demurred to the information. Held, that 
the article was none the less free from tax, as 
being "made from grapes grown in the United 
States," notwithstanding the carbonic acid gas 
was injected by a separate process of manufac- 
ture. 

Thomas Simons, Asst U. S. Dist Atty. 
Edwards Pierrepont, for claimant. 

BLATCHFORD, District Judge. This suit 
is brought by the United States against a 
case containing certain "bottles of imitation 
sparkling wine," seized as forfeited under 
the internal revenue laws. The information 
sets forth, ".that the contents of the said 
bottles contained in the said case of imi- 
tation sparkling wine, were then and there 
wines, liquors or compounds, known or de- 
nominated as wine, and were made by a 
certain manufacturer of imitation spark- 
ling wine or champagne, to wit, by J. N. 
Blum, at his manufactory of such wines in 
the city of New York, by the direct injec- 
tion of carbonic acid gas, by a wholly me- 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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chanical process, into wines made from 
grapes grown in the United. States, not in 
and as a part of the process of fermentation 
and manufacture of said last mentioned 
wines, but as a new and additional process 
of manufacture, by using such wines (the 
same being already the completely fermented 
juice of said grapes), with said carbonic 
acid gas injected therein » as aforesaid, to 
make a new product known as and being 
an imitation sparkling wine or champagne;" 
and "that the said wines, liquors or com- 
pounds, known or denominated as wine, and 
made in imitation of sparkling wine or 
champagne, as aforesaid, and found and 
seized as aforesaid, were subject then and 
there, and when made as aforesaid, to tax, 
by the statute of the United States in such 
case made and provided and, when found 
and seized as aforesaid, the same had been 
sold by the said manufacturer thereof, and 
had been removed from his said manufac- 
tory, without having on the said bottles 
containing the same any stamps affixed de- 
noting the tax thereon, nor has any tax in 
any manner ever been paid on said wines, 
liquors or compounds, contrary to the form 
of the statute of the United States in such 
case provided, whereby, and by force of the 
statute of the United States in such case 
provided, the said contents of the said 
bottles, and the said bottleo and case, be- 
came and are forfeited to the United 
States." The claimant demurs generally to 
the information. 

The 4Sth section of the act of July 20th, 
1868, as amended by the 12th section of the 
act of June 6th, 1S72 (17 Stat 240), imposes 
a tax, per bottle or package (to be collected 
by affixing a stamp on each bottle or pack- 
age containing the article, by the person man- 
ufacturing it, before removal from the place 
of manufacture), "on all wines, liquors or 
compounds known or denominated as wine, 
and made in imitation of sparkling wine or 
champagne, but not made from grapes 
grown in the United States." 

The information in this case states that 
the article seized is known or denominated 
as wine, and is made in imitation of spark- 
ling wine or champagne. The information 
does not state that the article is not made 
from grapes grown in the United States. 
The tax is not imposed on an article made 
from grapes grown in the United States. 
The information aims to aver, argumenta- 
tively, that, inasmuch as the article was 
made in imitation of sparkling wine or 
champagne, "by the direct injection of car- 
bonic acid gas, by a wholly mechanical 
process, into wines made from grapes grown 
in the United States not in and as a part of 
the process of fermentation and manufac- 
ture of said last mentioned wines, but as a 
new and additional process of manufacture, 
by using such wines (the same being al- 
ready the completely fermented juice of said 
grapes), with said carbonic acid gas injected 
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therein as aforesaid, to make a new product 
known as, and being, an imitation spark- 
ling wine or champagne," it was, therefore, 
not made from grapes grown in the United 
States. But, the information avers that 
grapes grown in the United States were 
made into wines, and that such wines were 
the completely fermented juice of said 
grapes, and that the wines so made were 
afterwards converted into an imitation of 
sparkling wine by the additional mechanical 
process of directly injecting carbonic acid 
gas into them. It further says that, by 
such process, the article seized was "made," 
and that such process was a process of 
"manufacture," and was used to "make" 
a new product, being the article in question, 
and that the article, when so made, is an 
imitation sparkling wine, and is "made" in 
imitation of sparkling wine. The informa- 
tion, therefore, substantially avers, that the 
article in question was made from grapes 
grown in the United States. If so made, it 
was not taxable. 

It is urged, that the expression, in the 
statute, "made from grapes grown in the 
United States," means, made by the natural 
process of fermentation, and that the ar- 
ticle is not, in the sense of the statute, 
"made in imitation of sparkling wine or 
champagne," "from grapes grown in the 
United States," if the carbonic acid gas is 
injected into the wine directly by mechanical 
means, instead of being created in the wine 
by the process of fermentation taking place 
therein. The word "made" occurs, in the 
clause in question, in two places. But there 
is no warrant for saying that that word can 
have a different meaning attached to it, 
where it occurs in the one place, from what 
it has where it occurs in the other. The 
tax is imposed, in terms, "on all wines, 
liquors or compounds, known and denomi- 
nated as wine, and made in imitation of 
sparkling wine or champagne, but not made 
from grapes grown in the United States." 
When the article is put into such a condi- 
tion as to imitate sparkling wine, it is spoken 
of as "made" and as "made in imitation." 
Whatever the process by which the imita- 
tion is produced, the article is not "made 
in imitation" until the process is finished. 
If, therefore, it is an article made from 
grapes grown in the United States, it can- 
not be any the less an article made from 
such grapes because the process of making 
it into an article in imitation of sparkling 
wine was performed upon it after it was in 
a condition to be already called an article 
made from grapes grown in the United 
States, though not yet in a condition to be 
called an imitation of sparkling wine. The 
word used in both instances is "made." 
I understand the information in this case 
to aver that the claimant took an article 
which was properly nothing but a wine 
made from grapes grown in the United 
States, and was not otherwise a liquor or 
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compound, and -was a completely' fermented 
juice of such grapes, and was nothing else, 
and that he did nothing to it but directly in- 
ject into it carbonic acid gas by a wholly- 
mechanical process; and I cannot come to 
any other conclusion than that, within the 
words of the clause in question, the product, 
when made, by such process, to be an imi- 
tation of sparkling wine, must be regarded 
as made from grapes grown in the United 
States. 

The section in question evinces a clear de- 
sign to relieve from taxation certain ar- 
ticles made from grapes grown in the United 
States, and to impose a tax on certain ar- 
ticles not made from grapes grown in the 
United States. All that is intended now to 
be decided is, that the article described in 
the information, as above understood, is not 
taxable. The article is not understood to be 
a compound, otherwise than as it is a com- 
pound of a wine which is the completely 
fermented juice of the grape, with carbonic 
acid gas. What other compounds, known 
as wine, and made in imitation of sparkling 
wine, could be considered as made from 
grapes grown in the United States, and so 
not taxable, it will be sufficient to decide, 
as the cases arise. 

There must be judgment for the claimant 
on the demurrer, with leave to the inform- 
ants to amend their information. 



Case No. 15,923. 

UNITED STATES v. ONE CASE OF CASH- 
MERE SHAWLS. 

[5 N. Y. Leg. Obs. 247.] 

District Court, S. D. New York. April 12, 
1847. 

Customs Duties — .Fraudulent Invoices — Bulb 
as to Valuation — Indictment — Evidence. 

[1. The act of August 30, 1842 (5 Stat. 548), 
so far changes and modifies the provisions of 
section 6G of the act of March 2, 1799 (1 Stat. 
677), section 4 of the act of May 28, 1830 (4 
Stat. 410), and section 14 of the act of July 14, 
1832 (4 Stat. 593), in respect to the nature and 
contents of invoices, that the price or value of 
the goods must be stated according to the ac- 
tual market value or wholesale price at the 
time of purchase in the principal markets ot 
the country from which the imports are made; 
otherwise, these sections remain in full force 
and operation.] 

[2. Therefore, to support an information for 
a fraudulent purchase, under the 14th section 
of the act of July 14, 1832, it is not enough that 
the jury have found that an invoice of mer- 
chandise imported from Lyons, Prance, does 
not contain the true market value thereof at 
Lyons, and that the undervaluation was fraud- 
ulent and with intent to evade payment of the 
duties; there being no evidence or finding as 
to whether Lyons was one of the principal mar- 
kets of Prance, or as to the value of the goods 
in such markets ] 

[3. A false and fraudulent valuation in an in- 
voice not demanded by the statutes, and which 
can he of no avail at the custom-house, is not, 
of itself, sufficient to justify condemnation of 
the goods.] 



This was a libel of information by the- 
United States, upon a seizure by the officers 
of the customs, for an alleged fraudulent, 
importation from Prance. The informatioii 
contained six counts, the first averring that 
the package and invoice were made up with 
intent, by false valuation, extension, and oth- 
erwise, to evade and defraud the revenue, in 
this, that the goods, having been procured 
otherwise than by purchase, were charged in 
the invoice at a less price than the actual 
value thereof at the time and place where 
and when procured, contrary to the 4th sec- 
tion of the duties act of May 28, 1830; the 
second, that the invoice was made up with 
like fraudulent intent, in this, that the goods 
were not invoiced at the actual cost thereof 
at the place of exportation, contrary to the 
same act and section; the third, that the 
goods were invoiced at a less price than the 
aetual cost thereof at the place of exporta- 
tion, with design to evade the duties contrary 
to the 66th seetion of the act of March 2, 
1799; the fourth, that the package was made 
up with like fraudulent intent, in this, that 
the goods, having been procured otherwise 
than by purchase, were falsely valued in the 
invoice, and charged therein, at a less price 
than the market value of the goods, at the 
place when and where procured, against the 
4th section of the act of May 2, 1830; the 
fifth, that the package was made up with in- 
tent to evade and defraud the revenue, in 
this, that the goods were falsely valued in 
the invoice, and charged therein at a less 
price than the actual cost of the goods, at 
the place when and where procured, contra- 
ry to the same act and section; and the 
sixth, that, the goods being composed wholly 
or in part of wool or cotton, the package 
was made up with intent to evade and de- 
fraud the revenue, contrary to the 14th sec- 
tion of the act of July 14, 1832, without 
specifying the manner in which it was made 
up, or the particulars showing the intent. 
Charles Pages and Blein, of Lyons, having 
put in a claim, the cause was tried on the 
28th and 29th of September, 1846. The ques- 
tions of law were reserved, and the case was 
submitted to the jury, upon the questions of 
fact, whether the invoice contained the true 
market value at Lyons, and if not, whether 
the undervaluation was made with intent to 
evade the payment of duties. The jury 
found a verdict for the United States. 

A motion in arrest of judgment was then 
made, and was argued on the 10th of Octo- " 
ber, 1846, and the 23d and 24th of Febru- 
ary, 1847, by 

D. D. Field, for claimants, who relied upon 
the following points. 

1. The libel of information contains six 
counts; the 1st, 2d, 4th and 5th, on the 4th 
section of the act of May 28, 1830; the 3d 
on the 66th section of the act of March 2, 
1799; and the 6th on the 14th section of 
the act of July 14, 1S32. These sections are 
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all repealed by the act of August 30, 1842, 
§§ 1G-19, 21, 23, 26. The act of 1799 forfeits 
the goods not invoiced "according to the ac- 
tual cost thereof at the place of exportation, 
with design to evade the duties." The act 
of 1830 forfeits the package or invoice, if 
"made up, with intent by a false valuation, 
extension or otherwise, to evade or defraud 
the revenue." The act of 1832 forfeits the 
paekage, if made up "with intent to evade 
or defraud the revenue." In the act of 1842, 
the 26th section declares, "that all provisions 
of any former law, inconsistent with this 
act, shall be, and the same are hereby, re- 
pealed." The foregoing provisions of the 
acts of 1799, 1830, and 1832, are inconsistent 
with this act, in the following respects: (1) 
This act imposes new and different penalties 
for false or fraudulent invoices; by the 17th 
section a penalty of 50 per cent, added to 
the duty, and by the 19th section, fine and 
imprisonment. If these penalties are held to 
be cumulative to the former, then it follows, 
that for a false or fraudulent invoice, the 
goods may be made to pay a penalty of 50 
per cent., and be forfeited besides, and the 
party also fined and imprisoned; a conse- 
quence impossible to uphold. (2) It also de- 
clares, that the appraisement shall "be final, 
and deemed and taken to be the time value 
of said goods, and the duties shall be levied 
thereon accordingly, any act of congress to 
the contrary notwithstanding." This im- 
ports that the goods are not to be forfeited, 
but to be admitted to entry and passed. The 
rest of the section declares what is to be 
done, if they are undervalued, (3) The act 
of 1842 covers the same ground as the other 
acts. It is in fact a revision of them. It is 
another declaration of the will of congress 
upon the same subject The old will and 
the new cannot both stand. On comparing 
the act with the previous ones, it will be 
seen, that sections 16 and 17 are a revision of 
sections 7 and 8 of the act of 1832, with the 
addition of much that is new. The 16th sec- 
tion directs an appraisement in all cases of 
ad valorem duties. The 17th authorizes the 
appraisers to inform themselves by an ex- 
amination of the importer and the produc- 
tion Qf papers. If the importer is dissatis- 
fied he may, as he did in this case, appeal, 
and then two merchants are to decide. The 
appraisement thus made is final, and to be 
deemed the true value, and the duties levied 
accordingly. "Whenever the value thus ascer- 
tained exceeds by 10 per cent, the invoice 
value, then in addition to the duty, there 
shall be levied 50 per cent, of the duty im- 
posed on the same when fairly invoiced. 
Section 18 assigns the collectors to take the 
duty in the article itself— a new provision. 
Section 19 declares, that any person making 
out a false or fraudulent invoice shall be 
deemed guilty of a misdemeanor, and liable 
to fine and imprisonment— also a new provi- 
sion. Section 21 is a revision of such parts 
of the 4 th section of the act of 1S30, and the 
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14th section of the act of 1S32, as are not 
within the purview of the previous sections 
of this act. It provides for the case of a 
paekage containing an article not specified in 
the invoice, and applies to all goods, whether 
subject to ad valorem duty or not Section 
23 is like the 9th section of the act of 1832, 
except by the insertion of the words "or 
wholesale price thereof." Section 26 is like 
the 12th section of the act of 1832, except 
that it is more full and explicit. But the 
provisions in the act of 1842 that "the ap- 
praisement thus determined shall be final, 
and deemed and taken to be the true value 
of said goods, and the duties shall be levied 
thereon accordingly, any act of congress to 
the contrary notwithstanding;" that in case 
of undervaluation a penalty of 50 per cent be 
imposed; and that the making out of a false 
or fraudulent invoice shall be punished by 
fine and imprisonment— are in neither of the 
three other acts. Moreover under the act of 
1842, ad valorem duties are in all cases to 
be calculated on the market value or whole- 
sale price, in the principal markets of the 
country whence imported. Whereas by the 
66th section of the act of 1799, they were to 
be calculated on the actual cost; and by the 
4th section of the act of 1830, on the actual 
cost or value, in the place where purchased 
or procured. 

2. Even if the sections, upon which the in- 
formation is filed, were all in force, it would 
still be insufficient to sustain a judgment of 
forfeiture. All the counts are defective, in 
not averring that the entry was made ac- 
cording to the invoice. The offence enacted 
by the sections consisted, in making an en- 
try upon an invoice below the value, with de- 
sign to defraud. For aught that is charged, 
the entry may have been according to the 
true value, even if the invoice was fraud- 
ulent The law punishes, not the intention, 
but the attempt to defraud the revenue. 

B. F. Butler, U. S. Dist Atty., contra. 

The 66th section of the act of March 2, 
1799; the 4th section of the act of May 2S, 
1S30; and the 14th section of the act of 14th 
July, 1832 (the provisions counted on the in- 
formation), are, each of them, in force, neither 
of them being inconsistent with the act of 
30th August 1842. The title of the act of 
1842 shows that it was not intended to repeal 
the former laws, except so far as they were 
expressly changed. It retains the pre-exist- 
ing system, but with certain changes and 
modifications. The 26th section accordingly 
expressly retains in force the laws existing 
on the 1st day of June, 1842, for the collec- 
tion of the duties imposed by this act on 
goods imported into the United States; thus 
recognizing the continuance of the laws of 
1830 and 1832, excepting so far as those laws 
were in conflict with the law of 1S42. The 
sections of the act of 1842, to which the for- 
mer laws are said to be inconsistent, are the 
10th, 17th, 18th, 19th, 21st 23d, and 26th, but 



U. S. v. ONE (Case No. 15,923) 



[27 Fed. Cas. page 242] 



these sections contain nothing to abrogate 
those parts of the acts of 1793 [1 Stat 836], 
1830, and 1832, on which the information 
counts. The 16th is substantially the same 
as the 7th section of the act of 1832, except 
that it requires the appraisement to be made 
according to the "market value or wholesale 
price, in the principal markets of the country 
from which the same shall have been import- 
ed," instead of the "actual value at the place 
of exportation," as prescribed by the act of 
1832, or the actual cost at such place, as pre- 
scribed by the act of 1799, § 66. This altera- 
tion does not affect the present question. 

The first part of section 17 is substantially 
the same as section 8 of the act of 1S32. The 
latter part is a substitute for the 3d seetion of 
the act of 1830, from which it differs by pro- 
viding: 1st. A different mode of making the 
re-appraisement. This alteration does not af- 
fect the present question. 2d. That the re- 
appraisement shall be conclusive. But this is 
only declaring in express terms, what had 
been determined to be the effect of the for- 
mer laws of 1830 and 1832. See Rankin v. 
Hoyt, 4 How. [45 IT. S.] 327. This clause has 
reference merely to the payment of duties, 
and does not affect the question of forfeiture. 
3d. By directing, that if the goods be ap- 
praised 10 per cent, above the invoice value, 
there shall be collected, in addition, 50 per 
cent, on the duty when fairly invoiced. This 
additional 50 per cent, is entirely irrespective 
of fraudulent intent on the part of the im- 
porter. It was not intended, by its framers, 
that it should be substituted in lieu of for- 
feiture in case of fraudulent undervaluation. 
On the contrary, they intended to make the 
law more stringent and severe. 

It is perfectly consistent with the continued 
existence and application of the forfeitures, 
prescribed by the former laws, and is conclu- 
sively shown by the fact, that the tariff act 
of 1823 [3 Stat. 729], along with various pro- 
visions forfeiting goods in case of undervalua- 
tion, contained a provision like the one in 
question (section 13 of the act of 1S23). The 
tariff act of 1828 [4 Stat. 274] contained the 
like provision (section 9). Whether it was 
politic or liberal to return to this system, was 
a question for the congress of 1S42, which 
with the judiciary cannot interfere. Section 
18 empowers the collector to take the duties 
in the article itself— a new provision, but one 
that has no bearing on the point in question. 
Section 19 declares (1) that any person who 
shall knowingly, &c, smuggle or clandestine- 
ly introduce into the United States, goods sub- 
ject to duty, and which should be invoiced, 
without paying or accounting for the duty, or 
(2) make out, pass, or attempt to pass through 
the custom-house, any false, forged, or fraud- 
ulent invoice: shall be deemed guilty of a 
misdemeanor, and punished by fine or im- 
prisonment, or both. The first of these pro- 
visions is not contained, in hsee verba, in ei- 
ther of the foregoing laws; but it is not en- 
tirely new, for the 50th seetion of the act of 



1799 forfeits goods unladen without permit, 
and subjects all persons concerned therein to 
indictment, and on conviction, to a penalty of 
$400, and to disability to hold office for seven 
years. The second clause making the use s of 
false, forged or fraudulent invoices, an indict- 
able offence, is new; but it is evidently cumu- 
lative, and in addition to other penalties. 
That congress had the power to make this ad- 
dition to the other penalties, cannot be doubt- 
ed. That they intended to do so may be in- 
ferred from the character of the law of 1S42, 
the guarded language of the repealing statute 
(seetion 26), and from the omission in section 
19 to say that it should be in lieu of the for- 
feiture of the goods provided for by prior 
laws. 

There are many such cases in the acts of 
congress, in which, in addition to the forfei- 
ture of the goods, fines and penalties are im- 
posed on the person; and whether it should 
be done in this case or not, was a matter for 
the decision of the legislature. It would be 
against the evident scope of the whole act of 
1842, to suppose, that in the case of a fraud- 
ulent invoice, the only redress left to the gov- 
ernment, beyond the increase of 50 per cent, 
on the duty, was the very uncertain remedy 
of indictment under the 19th section. 

Section 21 differs from section 4 of the act 
of 1830, and seetion 14 of the act of 1S32, in 
the following particulars: 1st. One package 
out of every 10, instead of 20, to be desig- 
nated by the collector. This alteration does 
not affect the present question. 2d. It intro- 
duces new provisions in regard to articles not 
specified in the invoice. This alteration af- 
fects, very materially, cases of that sort, but 
does not bear on the present question. 

Section 23 is a re-enactment of section 9 
of the act of 1832, authorizing the secretary 
of the treasury to establish rules and regu- 
lations. The words "market value" and 
"wholesale priee" introduced. This seetion 
has no bearing on the present question. 
Seetion 26, as already remarked, shows most 
conclusively, that the pre-existing laws, as 
to fines, penalties and forfeitures, were in- 
tended, as a general system, to be retained 
in force, and it forms, therefore, a decisive 
objection to the argument of the other side. 
Repeals of the former laws, thus retained, 
or of any portion of them, by implication, 
are not to be favored; and the repugnance 
must be positive and insuperable, before the 
court will pronounce in favor of the alleged 
repeal. That there is no such repugnance 
here, has been shown by the foregoing analy- 
sis of the statutes, and will be illustrated by 
reference to the decisions of the courts of 
the United States in the cases of U. S. v. 
Blackburn, in the Pennsylvania district, be- 
fore Judge Hopkins [Case No. 14,603], and 
U. S. v. Wood, in the supreme court, 16 Pet. 
[41 U. S.] 262, in which it was held that 
forfeitures given by the 66th section of the 
act of 1799, and the 4th section of the act 
of 1830, are left in force by the act of 1832. 
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Each count in the information is good and 
sufficient, although it is not averred that the 
entry was made according to the invoice. 
Neither of the statutory provisions counted 
on, makes the offence to consist, or the for- 
feiture to depend, on the fact of entering 
the goods below their value; on the con- 
trary, the offences denounced in the statutes, 
counted on, are "the not invoicing the goods 
according to the actual cost thereof, with 
design to evade the duties" (66th section of 
act of 1799), "the making up of the package 
or invoice, with intent, by a false valuation, 
&c, to evade or defraud the revenue" (4th 
section of act of 1830), and "the making up 
of the package with intent to evade or de- 
fraud the revenue" (14th section of the act 
of 1832). The different counts follow the 
language of the statutes on which they are 
founded; and the terms employed in the de- 
scription of the offence have the same mean- 
ing and force in the pleading which they 
have in the statutes. No greater particular- 
ity is required. The suggestions of the 
claimant's counsel, that "the entry may 
have been according to the true value, even 
if the invoice was fraudulent, and that in 
such case, the goods would not be forfeita- 
ble, is erroneous both in its premises and 
conclusion. The jury have found by their 
verdict that the invoice was fraudulent, and 
the averment being, that on the entry being 
made, the fraudulent invoice was produced 
and left with the collector, the fair inference 
is, that the entiy conformed to the invoice; 
and even if it were necessary, in order to ob- 
tain a forfeiture, that the information should 
aver that the entry was made according 
to the invoice, still, after verdict, it is too 
late to take the objection. The forfeiture 
will take place notwithstanding the entry 
be made according to the true value, provid- 
ed the invoice which is produced and left 
with the collector, at the time of such en- 
try, be false, and fraudulently made up. 
The production of the false and fraudulent 
invoice at the time of the entry, is not a 
mere intention to defraud, but an actual 
attempt to defraud, whatever may be the 
character of the entry. 

On the 23d of March, THE COURT made 
the following decree: 

This cause having been heard on a motion 
in behalf of the claimants to arrest judg- 
ment on the verdict rendered in the cause, 
and argued by the counsel for the respective 
parties, and due deliberation being had in 
the premises, it is considered by the court, 
that the provisions of the aet of congress, 
entitled "An act to provide revenue from 
imports, and to change and modify existing 
laws imposing duties on imports, and for 
other purposes," approved August 30, 1842, 
so far change and modify the provisions of 
the then existing laws in respect to the na- 
ture and contents of invoices required by 
them to be produced, on the importation of 
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goods, wares, and merchandise, into the 
United States, as that the prices or value 
of such goods, wares and merchandise, must 
be stated therein according to the actual 
market value, oi wholesale price thereof, at 
the time when purchased,, in the principal 
markets of the country from which the same 
shall have been imported into the United 
States. "Wherefore, it is considered by the 
court that the first, second, third, fourth and 
fifth counts of the information filed in this 
case are insufficient in law to support the 
verdict rendered in behalf of the United 
States in this cause. It is further consid- 
ered by the court, that the sections of the 
various acts of congress, counted upon by 
the plaintiffs in the said information are in 
other respects in full force and operation, 
not being repealed by or repugnant to the 
provisions of the said act of August 30, 
1S42. It is therefore considered by the court, 
that the sixth count in the said information 
is sufficient in substance to support the ver- 
dict rendered upon the pleadings in this 
case in favor of the plaintiffs. Wherefore, 
it is ordered and adjudged by the court, 
that the motion in behalf of the claimants in 
this cause to arrest judgment on the ver- 
dict aforesaid, be overruled and denied. 

Thereupon, a motion was made for a new 
trial in respect to the issue upon the sixth 
count on the following point: 

As to the sixth count, the only one now 
to be regarded, the claimants are clearly en- 
titled to a new trial. The case was put to 
the jury upon two questions, which in this 
respect were immaterial. "Whether or not 
the invoice contained the true market value 
at Lyons, has nothing to do with the issue 
whether the package was fraudulently made 
up, and much less decided such issue— and 
so of the other question put to the jury, 
whether, if the invoice did not contain the 
true market value at Lyons, the undervalua- 
tion was made with intent to evade the pay- 
ment of duties. 

BBTTS, District Judge. The motion for 
a new trial rests on the want of evidence 
on the part of the United States to support 
the sixth count, the only one admitted by 
the court to be legally sufficient; and be- 
cause the matter of fact submitted by the 
court to be found by the jury, was imma- 
terial to the issue upon that count. The 
sixth count charges the forfeiture of the 
goods to have accrued on its being found on 
examination and inspection at the custom- 
house, that the package was made up with 
intent to evade and defraud the revenue. 
The count is framed upon the provisions of 
the 14th section of the act of July 14, 1832, 
and embraces all the allegations necessary 
to bring the ease within that section. [Clif- 
ton v. U. SJ 4 How. [45 U. S.] 242. It 
seems conceded that all the evidence offered 
on the trial which could be applied to this 
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count, consisted in the invoice representing 
the value of the goods at Lyons, and testi- 
mony conducing to show that the goods 
were not stated at their true market value 
in Lyons at the time the invoice was made 
up. There can be no question but that an 
invoice falsely varying from what the stat- 
ute requires, would be evidence proper to 
be submitted to the jury in support of the 
averments of the sixth count. It is not 
necessary in this ease to assert the princi- 
ple, but I see no ground to doubt its correct- 
ness, that the jury might be justified on 
evidence clearly establishing the fraud of 
such invoice, in finding that the package it 
purported to represent and describe, was 
prepared and made up to evade and defraud 
the revenue, and consequently subject to for- 
feiture under the act of 1832. But the in- 
voice could not produce such consequences, 
unless it was made up in plain violation of 
the statute; a false valuation or descrip- 
tion of the goods in a paper not demanded 
by the statute, and of no avail at the custom- 
house, could not, of itself, subject the goods 
to condemnation under any existing provi- 
sions of the revenue laws. The invoice the 
importer is required to present, since the 
act of August 30, 1842, is one representing 
the true market value of the goods at the 
time of purchase in the principal markets of 
the country from- which they were imported, 
and if it was not indispensable to aver in the 
information, that Lyons was such market of 
France, it was necessary to prove it before 
the invoice made up with reference to that 
place, could be made evidence to the jury 
on this issue. But even if this piece of tes- 
timony was allowably admitted, it is clear 
that the facts agreed between the counsel 
to be submitted to the jury, had no legal 
relation to the averments of the sixth count 
There must be evidence in the ease to show 
that an invoice being false, it necessarily 
violates the law in relation to it, to render it 
available in support of the information. 
The case states, "It was agreed that all the 
questions of law in this case should be re- 
served, and that the cause should be sub- 
mitted to the jury upon questions of fact, 
whether the invoice contained the true mar- 
ket value at Lyons, and if not, whether the 
undervaluation was made with intent to 
evade the payment of duties." The jury 
found a verdict for the United States, thus 
negativing the first, and affirming the sec- 
ond, inquiry. There being no other repre- 
sentation of value than the invoice, the ver- 
dict of the jury cannot be taken on the case 
as presented, to have found the fact of a 
general false representation with intent to 
evade the payment of duties, if that could 
be regarded a fact involving the forfeiture of 
the goods under this count The verdict as- 
serts that the invoice does not contain the 
true market value of the goods at Lyons, 
and that the undervaluation was fraudulent, 
with intent to evade the payment of duties. 



It is not a presumption of law to be raised 
by the court, that the true prices and value 
of goods at Lyons, are those of the general 
markets of France, and thus by inference 
pronounce the claimants guilty of a violation 
of the law. Nor would the jury be author- 
ized to adopt that as a presumption or infer- 
ence of fact. There was accordingly no 
testimony before the jury pertinent to the 
special facts required to be found, which 
can justify the verdict rendered. Therefore, 
both because of the want of proofs to sus- 
tain the issue on the part of the United 
States, and because the facts the jury were 
required to find were not, of themselves, a 
cause of forfeiture under the act of 1832, 
nor without the aid of other facts or circum- 
stances, evidence from w hieh the fraudulent 
act charged in the sixth count, could be 
legitimately inferred, the verdict must be 
set aside. 

It is accordingly ordered that the verdict 
of the jury given in this case be set aside, 
and that a new trial be had therein. 



Case KTo. 15,934. 

UNITED STATES v. ONE CASE OP HAIR 
PENCILS. 

[1 Paine, 400.] i 

Circuit Court N. D. New York. April Terra, 
182o. 

Deposition — Objections to CoxrPETENCY of Wit- 
ness — Customs Seizuue — Inquiry as to 
Accident ok Mistaee. 

1. Objections to the competency of the wit- 
ness should be made at the time of taking a 
deposition under the 30th section of the judici- 
ary act [1 Stat 88], if lite party attend, and the 
objections are known to him, in order that they 
may he removed. Otherwise, he will be pre- 
sumed to ha-se intended to waive them. 

[Cited in Shutte v. Thompson, 15 Wall. (82 
U. S.) 160.] 

2. But the objection may be made at the 
time of reading the deposition, if the facts con- 
stituting the objection were not known to the 
party when it was taken. 

3. Where goods are seized as forfeited, under 
the act of the 20th of April, 1818 [3 Stat. 433], 
for being entered at the custom house different- 
ly from the invoice, the inquiry cannot be made 
at the trial, whether such difference proceed- 
ed from accident or mistake, the question being 
referred exclusively to the secretary of the 
treasury. 

[Cited in U. S. v. Piatt Case No. 16,054a.] 
[Cited in People v. Bussell, 59 Mich. Ill, 26 

N. W. 310. Cited in brief in Wood v. 

Helmer, 10 Neb. 65, 4 N. W. 908.] 

4. Nor has the collector a right to make such 
inquiry on the seizure of goods under this act. 

5. The provision in the act of the 2d of 
March, 1799 [1 Stat. 627], allowing such in- 
quiry to be made by the court or collector, is 
impliedly repealed by the act of 1818, rules of 
construction as to the repeal of statutes by im- 
plication. 

[Cited in U. S. v. Twenty-Five Cases of 
Cloth, Case No. 16,563; U. S. v. Gates, Id. 
15,191; U. S. v. The Cuba, Id. 14,898.] 

i [Reported by Elijah Paine, Jr., Esq.] 
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[Error to the district court of the United 
States for the Northern district of New York.] 

R. Tillotson, U. S. Dist Atty. 
G. Griffen, for defendants. 

THOMPSON, Circuit Justice. The libel filed 
in this case in the court below, alleges a for- 
feiture of the merchandise therein set forth, 
by reason of a false entry of the goods at the 
custom-house. [Case unreported.] It is 
founded upon the 22d section of the act of the 
20th April, 1818 [6 Bior. & D. Laws, 306; 3 
Stat 433]. Upon the trial a bill of exceptions 
was taken, and the ease comes before this 
court upon a writ of error. And the ques- 
tions presented by the bill of exceptions are: 
(1) Whether the deposition of John S. Cornell, 
whose name appeared on the bond as one of 
the sureties for the appraised value of the 
goods in question, was admissible in evidence. 
And, (2) whether the judge erred in submit- 
ting to the jury to determine, whether the 
false entry was by mistake and accident, and 
not with an intention to defraud the revenue. 

1. It has not been denied, but that Cornell 
was interested, and that his testimony ought 
to have been excluded, if the objection had 
been made in due time. But it is said, that 
the objection is waived by the plaintiff's coun- 
sel appearing and cross-examining the wit- 
ness when his deposition was taken. This 
deposition was taken de bene esse, under the 
provisions of the 30th section of the judiciary 
act. 2 Bior. & D. Laws, 6S [1 Stat SS]. And 
the absence of the witness out of the district, 
and at a greater distance than one hundred 
miles from the place of trial, was duly prov- 
ed. So that the sole question is, whether the 
cross-examination of the witness precluded 
the party from making the objection at that 
time? 

The rule by which courts of justice have 
been governed, as to the time when the ob- 
jection is required to be made to an interested 
witness, has undergone a considerable change. 
It was at one period considered, that the ob- 
jection came too late, after the witness had 
been sworn in chief, and examined and cross- 
examined. And this strictness seemed to 
meet the approbation of Lord Mansfield, in 
the case of Abrahams v. Bunn, 4 Burrows, 
2252, although he did not so expressly rule. 
But this rule has been relaxed, and it is now 
well settled in trials at law, that a witness 
who, in any stage of his examination, discov- 
ers himself interested, is to be rejected, and 
his evidence entirely set aside. Phil. Ev. 96; 
1 Term R. 719; 6 Johns. 538. And the same 
, rule prevails as to the depositions of witness- 
es in chancery proceedings, and to which the - 
present case is more analogous. The exami- 
nation of witnesses there, is always de bene 
esse, and with a saving of all just exceptions; 
. and whether so expressed in the rule or order 
for examination, or not, it is always so under- 
stood. 1 Har. Ch. Prac. 589; Phil. Ev. 97, 
note; 3 Johns. 593, 607; 6 Johns. 53S; 2 Vera. 
463. 



It is not pretended, that the district attor- 
ney had any personal knowledge or actual 
notice that Cornell was security in the bond, 
or that any objection would be made to his 
testimony when he attended the examination; 
and I cannot think that the United States are 
to be concluded by any presumed knowledge 
of the fact by the district attorney. He is 
not officially charged with the business and 
duty of taking sueh bonds, and it would be 
carrying the doctrine of constructive notice 
to an unreasonable length, to bind the United 
States thereby, in a case like the present I 
have no difficulty in saying, as a general rule, 
that when the objection is known at the time 
of taking the deposition, it should be then 
made. It is no more than just and reasona- 
ble to presume, in such case, that the party 
intended to waive the objection. 

But there can be no presumption of a waiv- 
er, where the party is ignorant of the fact 
from which it is to be presumed, and where 
the law does not cast upon him any such 
knowledge. Good faith and fair dealing re- 
quire the objection to be made at the time of 
the examination of the witness, when known, 
in order to give the party an opportunity of 
removing the objection. This, in ordinary 
eases, might be done by a release; but in the 
present case it was not in the power of the 
party to discharge the interest Nor could 
this have been done by the commissioner; he 
had no authority to substitute any other se- 
curity. The objection, therefore, in this case 
could have only had the effect of giving no- 
tice to the party, so as to enable him to ap- 
ply to the proper authority to change the se- 
curity, and have the deposition afterwards 
taken. The claimant knew of the interest, 
and he ought not to be permitted to speculate 
upon the event of such knowledge by the op- 
posite party, but should have called upon him 
to know whether the objection would be in- 
sisted upon. 

To preclude the objection at the trial, when 
the fact upon which it is founded is discov- 
ered, without imputing any negligence to the 
paty from whom the objection comes, would, 
I think, be unjust, and against the sound and 
wholesome rules of evidence, and would be 
going beyond what has been sanctioned by 
any of the cases eited on the argument, or 
which have fallen under my observation. 

In the case of Bland v. Archbishop of Ar- 
magh, 3 Brown, Pari. Cas. 622, the evidence 
was voluntary affidavits taken at the com- 
mencement of the suit by the consent of par- 
ties. The objection was not on the ground of 
interest, but bias or partiality growing out of 
circumstances well known to the party at the 
time the affidavits were taken, and he had 
also consented to a hearing in the cause after 
publication, without taking an objection to 
the evidence. If the objection would, there- 
fore, at any time have gone to the competency 
of the testimony, it was a strong case of waiv- 
er, with full knowledge of the circumstances. 
So also in the case of Corporation of Sutton 



U. S. v. ONE (Case No. 15,924) 



[27 Fed. Gas. page 246] 



Coldfield v. Wilson, 1 Vern. 254. The objec- 
tion was, that the witness was a member of 
the corporation, and he had been cross-exam- 
ined, not only as to his being a member of the 
corporation, but on the merits. Here then 
was full knowledge of the interest, when the 
cross-examination was gone into. And when 
the court, therefore, say the cross-examina- 
tion makes a witness competent, though oth- 
erwise liable to exception, it must be taken 
in reference to the circumstances appearing 
in that case, and which brings the case with- 
in the rule I have laid down. 

The same remarks are applicable to the 
case of Ogle v. Paleski, Holt, N. P. 4S5, which 
was much relied upon on the argument. The 
action was against the defendant as owner 
of a ship, which by negligence in the manage- 
ment had injured the plaintiff's brig. The 
cause had been put off on a former occasion 
at the instance of the defendant, with liberty 
reserved to the plaintiff to examine witnesses 
on interrogatories. And the evidence offered 
was the answers of the captain of the plain- 
tiff's ship; and the first answer discloses the 
fact, that the witness was on board the ship 
at the time of the accident. The objection 
was, that his examination could not be read 
without showing a release before it was tak- 
en. The answer was, that the objection was 
apparent on the examination, and should then 
have been made, before cross-examining the? 
witness; that the objection might be waived, 
and that it had been waived, by not taking it 
at the time when it might have been disposed 
of by a release. And Chief Justice Gibbs 
r-aid, the objection ought to have been made 
in a former stage of the cause, and not having 
been thus made, when it might have been 
cured, it ought not to prevail. This was a 
decision in perfect harmony with the rule 
which governed the other cases I have refer- 
red to, and to which I yield my full assent. 
But the present ease does not fall within it. 
There is an essential, and, I think, a control- 
ling fact which distinguishes it; the want of 
either actual or constructive notice of the in- 
terest of the witness, when the deposition was 
taken. The judgment must, therefore, be re- 
versed, which would supersede the necessity 
of examining the other question. But as it 
has been fully argued, and will doubtless 
arise, should the cause be again tried, it may 
not be amiss for me to express my opinion 
upon it. 

2. By the 22d section r *e act of the 20th 
of April. 1818 (6 Bior. oc n. Laws, 306 [3 
Stat. 433]), upon which the libel is founded, 
the collectors are required "to cause at least 
one package out of every invoice, and one 
package at least out of every fifty packages, 
of every invoice of goods, wares, or merchan- 
dise imported into their respective districts, 
to be opened and examined; and if the same 
be found not to correspond with the invoice 
thereof, or to be falsely charged in such in- 
voice, a full inspection of all such goods, 
wares or merchandise, as may be included in 



the same entry, shall be made; and if any 
package is found to contain any article not 
described in the invoice, the whole package 
shall be forfeited." It is necessarily implied 
in the bill of exceptions, from the statement 
of the objection, that in point of fact, the en- 
try at the custom-house did not correspond 
with the invoice. And the point of inquiry 
is, whether the judge erred in submitting to 
the jury the question, whether such differ- 
ence proceeded from accident or mistake, 
and not from an intention to defraud the rev- 
enue? 

I did not understand the counsel for the 
claimant as contending that, under the provi- 
sions of the act of 181S, this would be a prop- 
er inquiry for the jury. But it is said, that 
the proviso to the 67th section of the act of 
the 2d of March, 1799, is still in force, and 
applicable to the case. The enacting clause 
in this section authorizes the collector, after 
entry made of any goods, &c. on suspicion of 
fraud, to open and examine, in the presence 
of two or more respectable merchants, any 
package or packages, and if found to differ 
in their contents from the entry, then the 
goods, wares, or merchandise contained in 
such package or packages shall be forfeited. 
Provided, that the said forfeiture shall not be 
incurred, if it shall be made to appear to the 
satisfaction of the collector, &c. or of the 
court in which a prosecution for the forfei- 
ture shall be had, that such difference pro- 
ceeded from accident or mistake, and not 
from an intention to defraud th'e revenue. If 
this proviso is to be considered in force, the 
question was properly submitted to the jury. 
For although the proviso in terms refers the 
question to the court, yet at the time this act 
was passed it was generally understood, that 
seizures upon land as well as upon the water 
were to be tried by the court. And as under 
the decision of the supreme court seizures on 
land are now to be tried by a jury, it would 
be no more than a reasonable construction of 
this proviso to consider the jury as substitut- 
ed in the place of the court to try the ques- 
tion of mistake or accident. 

But I think this proviso cannot be consid- 
ered -in force, but is repealed by implication 
by the act of 1S18. It is true, this latter act 
purports to be supplementary to the act of 
1799. And it is admitted, that a repeal by 
implication of a f ormer by a latter statute, is 
not to be favoured. But such effect and oper- 
ation is indispensable in some cases. As 
when the subsequent statute is inconsistent 
with the former, and the two cannot be recon- 
ciled. So where the latter is on the same 
subject matter with the former, and introdu- 
ces some new qualifications, or modifications; 
the former must necessarily be repealed, the 
two cannot stand together. And in most 
cases the question resolves itself into the in- 
quiry, what was the intention of the legisla- 
ture? Did it mean to repeal or take away the 
former law, or w T as the new statute intended 
as merely cumulative? Affirmatives in stat- 
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utes that introduce new laws, imply a nega- 
tive of all that is not in the purview. So 
that a law directing a thing to he done in a 
certain manner, implies that it shall not be 
done in any other manner. 6 Dane, Abr. 591, 
593, cases there cited. 

Let us test the present case by these rules. 
The subject matter of the 22d section, of the 
act of ISIS, is the same with that of the 67th 
section of the act of 1799, viz.: To ascertain 
whether the contents of the packages corre- 
sponded with the entries made at the custom- 
house, and to declare the whole package for- 
feited when they disagree. But the mode and 
manner in which this is to be ascertained, 
and the duty imposed upon the collectors of 
the customs in relation thereto, differ in the 
two acts. In the act of 1799, it is left dis- 
cretionary in the custom-house officers, to 
make the examination or not. It is made 
lawful for them so to do when fraud is sus- 
pected; and this examination is to be made 
in the presence of two or more respectable 
merchants. The examination in this case is 
bottomed on the suspicion of fraud. And un- 
der the proviso the collector and naval officer, 
as well as the court, are authorized to judge 
whether the difference proceeded from acci- 
dent or mistake; and not from an intention to 
defraud the revenue. Under the act of 1818, 
it is made the duty of the collectors in all 
cases, whether fraud is suspected or not, to 
cause to be opened and examined, at least one 
package out of every invoice, and one pack- 
age at least out of every fifty packages of 
every invoice; and the only inquiry he is 
authorized to make on a full inspection of the 
goods, is whether the packages contain any 
articles not described in the invoice; nothing 
is said about fraud or accident. The forfei- 
ture is declared to have been incurred, when 
the fact of such difference between the entry 
and the invoice is found to exist. Would the 
collector be authorized under the act of 1818, 
to inquire whether the difference arose from 
mistake or accident, and to relinquish the 
seizure if it should be so found? I appre- 
hend not. But if the proviso remains in full 
force, it preserves the power and authority 
of the collector in this respect, as well as that 
of the court; both are coupled together, and 
must stand or fall together. Under the act 
of 1S18, a different tribunal is expressly sub- 
stituted, to determine whether the difference 
arose from mistake or accident, and not from 
fraud. By the 23th section it is enacted, 
"that all penalties and forfeitures incurred 
by force of this act, may be mitigated or re- 
mitted in the manner prescribed by the act of 
the 3d of March, 1797." (2 Bior. & D. Laws, 
585 [1 Stat. 506]). By which power is given 
to the secretary of the treasury, "to mitigate 
or remit, fines, forfeitures, or penalties, or any 
part thereof, if in his opinion the same shall 
have been incurred without wilful negligence, 
or any intention of fraud in the persons in- 
curring the same." This is the very inquiry 
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authorized by the act of 1799, to be made by 
the collector or by the court. And when the 
act of 1818, submits this question to the de- 
cision of another tribunal, it is, within the au- 
thorities I have referred to, an implied repeal 
of the former provision on the same subject. 

This was undoubtedly a question resting in 
the sound discretion of congress; and many 
weighty considerations might be suggested as 
affording reasonable grounds for the substi- 
tuted provisions on this subject. Under the 
law of 1799, when the court decided the ques- 
tion, there must have been either an entire 
acquittal, or a total forfeiture. Under the 
authority given to the secretary of the treas- 
ury, he may remit in whole or in part, so as 
to meet the equity of the various cases that 
may occur. He is entrusted with equitable 
powers to grant relief, when by the letter of 
the law a penalty, or forfeiture, had been 
incurred. It is not an unlimited discretion, 
however, with which he is intrusted; he can 
only grant relief when the forfeiture has in 
his opinion been incurred, without wilful neg- 
ligence or any intention of fraud. 

That it was intended by the act of 1818, to 
repeal or do away the proviso to the 67th sec- 
tion of the act of 1799, as well as the enact- 
ing clause, is strongly corroborated by the 
15th section of the act of 1st March, 1823 
(2d Sess. 17th Cong. c. 20 [3 Stat. 729]). The 
enacting clause here, is substantially the same 
as the 22d section of the act of 1818; but to 
which is added a proviso, "that the secretary 
of the treasury be, and he is hereby author- 
ized, to remit the said forfeiture, if in his 
opinion the said article was put in by mistake 
or without any intention to defraud the rev- 
enue." This is no more than incorporating 
by way of proviso to this section, what was 
contained in the act of ISIS, by reference to 
the act of 1797, where general power is given 
to the secretary of the treasury to grant re- 
lief in such cases. Should a seizure be made 
under the 15th section of the act of 1823, for 
want of a correspondence between the invoice 
and the package, it would not I presume be 
contended, that upon a trial for the forfeiture, 
it would be a question for the jury to deeide, 
whether this arose from mistake, and with- 
out an intention to defraud the revenue. And 
if not under this act, I am unable to discover 
why it would be proper under the act of 1818; 
which contains the same provision, although 
in a little different form and shape. Under 
both acts, I consider the secretary of the 
treasury the only proper authority to decide, 
whether the want of correspondence between 
the package and invoice, arose from mistake 
and not design; and that the court below 
erred in submitting this qxiestion to the jury. 
If such variance did in point of fact exist, the 
law has pronounced the forfeiture, and relief 
is only to be had through the secretary of the 
treasury. 

The judgment of the district court must 
therefore be reversed. 
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UNITED STATES v. ONE CASE OP SILK. 

[4 Ben. 526; i 13 Int. Rev. Rec. 58.] 
District Court, S. D. New York. Feb., 1871. 

Customs Duties — Process — Seizure — Attach- 
ment of Property in- Custody op Collector. 
1. A libel of information was filed against 
goods, to forfeit them for alleged violation of 
the revenue laws, and process was issued to 
the marshal, commanding him to attach the 
property and detain it in his custody. The 
marshal returned, that he had been unable to 
attach the property and to detain it in his 
custody, and an alias monition was issued to 
him. On the record in the cause, and an affi- 
davit showing that the goods had been, pre- 
vious to the filing of the libel, seized by the 
collector of the port of New York, and re- 
mained in his custody, and that a certificate 
to that effect had been issued to the marshal, 
an application was made, on behalf of the 
United States, for an order that the alias moni- 
tion be modified, so as to conform to the pro- 
visions of the 31st section of the act of July 
18, 1806 (14 Stat. 186). Eetd, that the provi- 
sions of the 4th section of the act of May 8, 
1792 (1 Stat. 277), requiring the marshal to 
take custody of all goods seized by anv officer 
of the revenue, were abrogated by the 31st sec- 
tion of the act of July 18, 1S66 (14 Stat. 186). 
[Cited in Re Two Hundred and Fifty Tons 
of Salt, 5 Fed. 220.] 

2. The 9th admiralty rule of the supreme 
court, in view of the provision of the act of 
1866, was not applicable to the case, it being 
a case, in the language of that rule, "otherwise 
provided for by statute." 

3. The alias monition would, therefore, be 
modified, so that it should command the mar- 
shal to attach the property by leaving with the 
collector, or other person having the property 
in custody, a copy of the monition and a notice 
requiring such collector or other person to de- 
tain such property in custody until the further 
order of the court respecting it. 

T. Simons, Asst. U. S. Dist. Atty. 
JohD Sedgwick, for the marshal. 

BLATCHFORD, District Judge. The li- 
bel of information in this case avers that 
the property proceeded against was "seized 
on waters navigable from the sea by vessels 
of ten or more tons burthen," by the col- 
lector of customs for the port and collection 
district of the city of New York, as for- 
feited to the United States for violations of 
the 24th and 6Sth sections of the act of 
March 2d, 1799, in relation to duties on im- 
ports and tonnage. The prayer of the in- 
formation is, "that due proeess'lssue in that 
behalf, as well of attachment, to bring the 
said property within the custody of the 
court, as of monition, to all parties in inter- 
est, to appear on the return of such process 
and duly intervene herein, by claim and 
plea to the premises," and that the property 
be condemned, by decree of forfeiture, to 
the use of the United States. 

On the filing of the libel of information, 
a writ was issued to the marshal of the 
Southern district of New York, commanding 
him to attach the property and to detain it 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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in his custody until the further order of the 
court respecting it, and to give due notice, 
&e. The writ -was returnable September 
27th, 1870. The return to it made by the 
marshal on that day was as follows: "I cer- 
tify, that, after due diligence, I have been 
unable to attach the property described in 
the within monition and to detain the same 
in my custody. George H. Sharpe, U. S. 
Marshal." 

An affidavit is now presented to the court, 
on the part of the United States, made by a 
deputy collector of the customs at the port 
of New York. It sets forth, that such dep- 
uty collector has, under the collector, the 
care and custody of all goods seized within 
this district, on account of alleged viola- 
tions of the customs revenue laws, and of 
the institution of proceedings for the re- 
covery and enforcement of fines, forfeitures 
and penalties under such laws; that there 
has been ever since April, 1869, and was for 
a long time prior thereto, in the custom- 
house at the port of New York, a room spe- 
cially assigned for the storage of seized 
goods; that there are employed in said 
room a storekeeper, an opener and packer, 
and a laborer, all under salary; that, until 
recently, ever since April, 1869, and for a 
long time prior thereto, it was the custom, 
where goods had been seized and placed in 
the seizure "room, and a suit had been in- 
stituted for their condemnation, for the 
marshal of the district to call at the custom- 
house and make inquiry if the goods were 
in the possession of the collector, and, there- 
upon, to make return upon the monition, of 
the attachment of the goods proceeded 
against; that, some few months since, the 
marshal made claim to remove from the 
seizure room, and from the custody of the 
collector, goods against which he held a 
monition; that, thereupon, such deputy col- 
lector was led to investigate the law, and 
to consult with the district attorney of the 
United States; that such investigation and 
consultation resulted in the collector's de- 
ciding to retain possession of the goods un- 
til final adjudication, unless otherwise order- 
ed by the court; that, after some time had 
elapsed, and after various attempts to pro- 
cure a submission of the question to the 
decision of the court, the marshal, on the 
presentation of a monition, and, in one or 
two instances of an alias monition, demand- 
ed the possession of the goods therein de- 
scribed; that, thereupon, such deputy col- 
lector gave to the marshal a certificate sign- 
ed by him, in substance, as follows: "This 
may certify, that the goods" (giving marks, 
&e.,) "described in the monition now exhib- 
ited to me by the United States marshal, 
dated, are in the seizure room of the custom- 
house, and in the custody of the collector 
of the port of New York. In accordance 
with section 31 of the act of July ISth, 1SG6, 
and acting under the advice of the United 
States district attorney, the collector de- 
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clines to deliver the same to the order of 
the United States marshal, but holds the 
same to abide adjudication, subject to the 
■order of the court;" that a certificate the 
same in substance as the foregoing was 
given in the present case to the marshal 
■or his deputy, upon his presenting the moni- 
tion and demanding the goods proceeded 
against; that a like certificate has been giv- 
en, under like circumstances, in other cases 
which have been instituted since this ques- 
tion was first raised; that the custom-house 
is a fire-proof building, and under the care 
of watchmen during the night; that the 
place assigned for the storage of seized 
goods, and known as the seizure room, is 
immediately underneath the rotunda in said 
building, and is not accessible from the 
street, and is securely locked and barred at 
night; that all seized goods are kept there- 
in, without any expense chargeable upon 
the goods for storage or insurance; that the 
only expenses charged upon goods coming 
into the seizure room, are the incidental 
expenses for cartage to the seizure room 
from the place of seizure, and occasional 
small sums for labor, such as the cooperage 
of leaking casks; that it has been the prac- 
tice of such deputy collector to require, in 
all cases where goods against which a suit 
has been commenced, have been, for any 
<;ause, released, a direction for their release, 
from the marshal; that such was the prac- 
tice when such deputy collector assumed the 
duties of his office, in April, 1869; that he 
has continued to require such direction, as 
"being evidence of the direction of the court 
in the premises, and also evidence that the 
marshal has received all fees and costs to 
which he is entitled; and that it has been 
the practice to deliver goods which have 
been condemned, to the marshal, or his or- 
<ler, for sale. 

An alias monition, with directions like 
those in the original monition, as to the 
attachment and detention of the property, 
has been issued, in the case, to the mar- 
shal. On the records in the cause, and 
the foregoing affidavit, a motion is now 
made to the court, on the part of the United 
States, for an order that such alias moni- 
tion be so modified in respect to the clause 
therein contained, commanding the marshal 
to attach the property, and to detain it in 
his custody until the further order of the 
court respecting it_ as to conform to the 
provisions of the 31st section of the act of 
July 18, 1S66 (14 Stat. 186), or that he make 
return thereto, stating the fact that such 
property was found in the custody of the 
collector, and is left in his custody, under 
the provisions of said act. Such motion is 
made on notice to the marshal, and is op- 
posed by the marshal. 

In order to understand fully the question 
presented on this motion, it will be neces- 
sary to refer to the course of legislation 
and judicial decision on the subject involved. 



By the first statute passed by congress to 
regulate the collection of customs duties, 
that of July 31, 17S9 (1 Stat 29), provision 
was made for the seizure of vessels, goods, 
wares and merchandise by officers of the 
revenue, as forfeited, for violations of that 
act. The 25th section of that act (page 43) 
contained the following provision: "All 
goods, wares and merchandise which shall 
be seized by virtue of this act, shall be put 
into, and remain in, the custody of the col- 
lector, until such proceedings shall be had, 
as by this act are required, to ascertain 
whether the same have been forfeited or 
not; and, if it shall be adjudged that they 
are not forfeited, they shall be forthwith 
restored to the owner or owners, claimant 
or claimants thereof." This act of 1789 was 
repealed from and after October 1, 1790 by 
the 74th section of the act of August 4, 1790 
(1 Stat. 178), but the 49th section (page 170) 
of such act of 1790 was a re-enactment, 
verbatim, of the provision above cited from 
the 25th section of the act of 1789, except 
that, after the word "collector" were added 
the words, "or such other person as he shall 
appoint for that purpose." 

Then followed the 4th section of the act 
of May 8, 1792 (1 Stat 277), entitled, "An act 
for regulating processes in the courts of the 
United States, and providing compensation 
for the officers of the said courts, and for 
jurors and witnesses," which provides, that 
"the marshal shall have the custody of all 
vessels and goods seized by any officer of the 
revenue, and shall be allowed such compensa- 
tion therefor as the court may judge reasona- 
ble." That provision has never been express- 
ly repealed. 

The act of August 4, 1790, was repealed 
from and after June 30, 1800, by the 112th 
section of the act of March 2. 1799 (1 Stat 
704), but the 69th section (page 678) of such 
act of 1799 is a re-enactment, verbatim, of 
the provision so found in the 49th section of 
the act of 1790, except that the words, "goods, 
wares and merchandise," are changed to 
"goods, wares or merchandise." This provi- 
sion of the act of 1799 has never been ex- 
pressly repealed. 

The first time that these provisions of law 
appear to have come under judicial cogni- 
zance was in the case of Burke v. Trevitt 
[Case No. 9,163], in 1816, where Mr. Justice 
Story remarked, that, where property is 
seized as forfeited under the revenue laws, it 
is the duty of the seizing officers immediately 
to institute the proper process to ascertain 
the forfeiture; that, as soon as the process is 
commenced, the property is in the custody of 
the law; that it is a general rule, in all pro- 
ceedings in rem, that the custody of the 
thing in controversy belongs to the court in 
which the suit is pending; that the provision 
in the 4th section of the act of May 8, 1792, 
directing that the marshal should have the 
custody of all vessels and goods seized by the 
revenue officers, was altered, as to goods, by 
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the provision of the 69th section of the act of 
March 2, 1799, declaring that all goods seized 
under that act should be put into, and romain 
in, the custody of the collector or his agent. 
He added: "This act, however, does not 
change the legal custody, after process is 
served upon the property. It is still, in con- 
templation of law, in the custody of the 
court; and the collector remains as much re- 
sponsible to the court for the property, and as 
much bound to obey its decrees and orders, 
as the marshal is, as to property confided to 
his care. The collector is, in fact, quoad hoe, 
the mere official keeper for the court." 

The question thus discussed by Mr. Justice 
Story came before Judge Betts, in this court, 
in 1831, for direct adjudication, in the ease 
of the jewels stolen from the Princess of 
Orange, which were libelled in rem, by the 
United States, after being seized for a viola- 
tion of the customs laws. Process was is- 
sued to the marshal, to attach the property. 
The collector claimed, under the act of 1799, 
the right to retain the property, and the mar- 
shal claimed the right to take the custody of 
it, under the process, and the act of 1792. 
The question in controversy was brought be- 
fore Judge Betts, and he decided that the 
custody of the goods seized belonged to the 
marshal, as soon as proceedings were insti- 
tuted to ascertain whether they were for- 
feited. The minister of the king of the Neth- 
erlands having requested from the president 
the delivery to him of the jewels, as the prop- 
erty of the Princess of Orange, the secretary 
of state, in November, 1S31, submitted the 
opinion of Judge Betts, a copy of which does 
not now seem to be accessible, to the attorney 
general, Mr. Taney, (afterwards Chief Jus- 
tice Taney,) for his consideration. He came 
to the conclusion (2 Op. Attys. Gen. U. S. 477), 
that Judge Betts was wrong and Judge Story 
was right; that, under the act of 1799, the 
custody of goods seized belonged to the col- 
lector, not only until the libel was filed, but 
also until the question of forfeiture was ad- 
judicated; that so much of the act of 1792 as 
gave the custody to the marshal was re- 
pealed, and intended to be^ repealed, by the 
act of 1799; that, in legal contemplation, the 
goods were in the custody of the court as 
soon as the process was issued; that, al- 
though the actual possession and care of them 
was committed to the collector, he held them 
as the official keeper of the court, and was 
bound to obey its order and direction, whether 
conveyed to him through the marshal or in 
any other form; and that, whether the cus- 
tody was in the collector or the marshal, the 
goods would be under the control and power 
of the court, and subject to its direction. Mr. 
Taney concluded his opinion by saying, that 
he thought the point decided by Judge Betts 
ought to be subjected to revision or put at 
rest by an explanatory act of congress. 

Neither course was taken, and the question 
remained in this shape until December, 1838. 
At that time, certain goods which had been 



seized by the collector of New York, as forfei- 
ted for a violation of the customs laws, were 
libelled in rem, by the United States, in this 
court. Thereupon, a monition and warrant 
was issued to the marshal, directing him to 
attach the goods, and to detain the same in 
his custody until the further order of the 
court respecting the same, and to give notice, 
&c. The collector then made a motion to this 
court, that the clause in the monition, by 
which the marshal was directed to detain the 
goods attached in his custody until the fur- 
ther order of the court respecting the same, 
might be stricken out on the ground that it 
was repugnant to the 69th section of the act 
of 1799, and w r as, therefore, illegal and void, 
or that the monition should be so amended* 
that the goods should remain in the custody 
of the collector, or such person as he should 
appoint for that purpose, until the proceedings 
commenced for the forfeiture of the goods 
should be determined, and it should be judi- 
cially ascertained whether the same had been 
forfeited or not. This court denied the mo- 
tion of the collector. Thereupon, the col- 
lector made a motion to the supreme court 
(Ex parte Hoyt, 13 Pet. [38 U. S.] 279), at the 
January term, 1839, for a mandamus to be 
directed to the district judge, commanding 
him to vacate the order denjing the motion of 
the collector, and to grant the motion, or so 
much of it, and in such form, as the su- 
preme court should direct. The question was 
elaborately argued on the merits by counsel 
for the collector and the marshal. Chief Jus- 
tice Taney and Mr. Justice Story being mem- 
bers of the court. The statutes on the sub- 
ject were commented on, and the views ex- 
pressed by Mr. Justice Story, in Burke v. 
Trevitt, and by Chief Justice Taney, in his 
opinion in the case of the jewels, were urged 
by the counsel for the collector. Mr. Justice 
Story delivered the opinion of the court, and 
refers to the decision of Judge Betts in the 
case (which is not now to be found) as an 
elaborate opinion, reviewing the whole series 
of laws on the subject. The supreme court 
held that the case was not one in which it had 
the power to issue the writ asked for. But 
it nevertheless went on, through Mr. Justice 
Story, to say: "As there appears to have 
been some diversity of construction, in the 
different districts of the United States, of the 
laws on this subject, and as it is a matter of 
general concern throughout all the commer- 
cial districts, and applicable to the daily prac- 
tice of the courts, and the point has been fully 
argued, we think it right to say, that we are 
of opinion, that the construction of the laws 
of the United States, maintained by the dis- 
trict judge in his opinion, is the correct one, 
to wit, that, by the sixty-ninth section of the 
collection act of 1799, the goods, wares and 
merchandise seized under that act are to be 
put into, and remain in, the custody of the 
collector, or such other persons as he shall 
appoint for that purpose, no longer than until 
the proper proceedings are had, under the 
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eighty-ninth section of the same act, to ascer- 
tain whether they are forfeited or not; and 
that, as soon as the marshal seizes the same 
goods under the proper process of the court, 
the marshal is entitled to the sole and ex- 
clusive custody thereof, subject to the future 
orders of the court" These views, though 
not of binding force as an adjudication on the 
merits involved, are those of all the judges 
except Mr Justice Baldwin, who concurred 
in the view that the case was not one for a 
mandamus, but declined to give any opinion 
on the merits. It is quite apparent, that 
both Chief Justice Taney and Mr. Justice 
Story no longer adhered to the opinions they 
had before expressed, as to the proper con- 
struction of the acts of congress on the sub- 
ject, and had come to concur with Judge 
Betts. 

Prom that time the question remained at 
rest. Congress passed no further act on the 
subject, until 1866. On the 18th of July, 
LS66, an act was passed, the 31st section of 
ivhieh (14 Stat 186) provides, that "all goods, 
wares, merchandise, or property of any kind, 
seized under the provisions of this act, or 
any other law of the United States relating 
to the customs, shall, unless otherwise provid- 
ed for by law, be placed and remain in the 
custody of the collector, or other principal 
officer of the customs of the district in which 
the seizure shall be made, to abide adjudi- 
cation by the proper tribunal, or other dis- 
position according to law." It is insisted, on 
the part of the United States, in advocacy of 
the motion now made by them, that this pro- 
vision of the 31st section of the act of 1866 
has the effect to require that the custody of 
all property seized under the customs laws 
shall remain in the custody of the collector, 
notwithstanding it is libelled in a suit in rem, 
in this court, and process is issued to the mar- 
shal to attach it, and that it shall so remain 
until it is adjudicated upon finally in the suit 

It can hardly be necessary to vindicate the 
correctness of the construction put by Judge 
Betts, and by the justices of the supreme 
court, upon the provisions of law on this sub- 
ject, as they stood before the act of 1866. 
No decision to the contrary of such construc- 
tion can now be cited; and I am satisfied it 
was the correct view. 'The custody in the 
marshal, intended by the 4th section of the 
act of 1792, and the custody in the collector, 
intended by the 69th section of the act of 
1799, were two different descriptions of cus- 
tody. The custody in the marshal was a cus- 
tody obtained through the process of the 
court. When such custody was given, in 
1792, the provision of the 49th section of the 
act of 1790, before referred to, still remained 
in force, and it never could have been sup- 
posed, for a moment, that the general pro- 
vision of the 4th section of the act of 1792, 
giving to the marshal the custody of all ves- 
sels and goods seized by any officer of the 
revenue, intended that he should have such 
custody in any ease except where he was 



called upon to take such custody by the pro- 
cess of the court As to custody after sei- 
zure by the collector, and before the issuing 
of the process of the court to the marshal, 
such custody remained in the collector, under 
the act of 1790. But, when such process 
was issued, the collector was to yield the 
custody to the marshal. The two enact- 
ments were to stand together. The act of 
1792 was an act to regulate processes in the 
courts, and to provide compensation for its 
oflicers, and for jurors and witnesses. For 
the custody which, under it, the marshal was 
to have, he was to be allowed such compen- 
sation as the court might judge reasonable— 
that is, the court issuing the process under 
which such custody should be taken. The 
court had nothing to do with adjudging a 
compensation to the collector, or a compen- 
sation for any custody except a custody tak- 
en and held under process. The custody of 
the collector was a custody obtained through 
the power of seizure given to him by law, 
outside of process issued on a direct pro- 
ceeding in rem. When the 69th section of 
the act of 1799 replaced, in substantially the 
same terms, the 49th section of the act of 
1790, the 4th section of the act of 1792 was 
left in force, and the custody of the collector, 
spoken of in the act of 1799, was as distinct 
from the custody of the marshal, spoken of 
in the act of 1792, as the latter custody was 
distinct from the custody of the collector, 
spoken of in the act of 1790. AVhen, under 
the act of 1799, such proceedings were had 
as were required by that act, to ascertain 
whether the goods had been forfeited, then 
the custody of the collector was to be given 
up to the marshal. The proceedings refer- 
red to were those prescribed by the 89th sec- 
tion of the act of 1799— libelling and prose- 
cution in the proper court These proceed- 
ings were, the filing of a libel or informa- 
tion against the forfeited property, the issu- 
ing of a writ to the marshal, commanding 
him to attach the property, and to give the 
notice required by the 89th section, and the 
execution of the writ by the marshal. Conk. 
Prac. (Ed. 1812) pp. 120, 361, note a. 

Such was the law from 1799 to 1S66. The 
practice under it was well defined. The 
writ generally called a monition, command- 
ed the marshal to attach the property, and 
detain the same in his custody until the fur- 
ther order of the court respecting the same, 
and to give due notice, &c. Conk. Prac. (Ed. 
1842) p. 590. Under such a monition, the prac- 
tice has been for the marshal to arrest the 
property so previously seized, by taking it 
into his custody. Id. p. 361. Judge Conk- 
ling, in his treatise (Ed. 1842, p. 120, note a), 
says, that under the 4th section of the act 
of 1792, and the 69th section of the act of 
1799, the marshal is, by virtue of the moni- 
tion and attachment, to take into his custody 
all other descriptions of property, as well as 
vessels. Judge Betts, in his Admiralty Prac- 
tice (Ed. 1838, p. 6S, § 12), says, in regard to 
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property seized as forfeited for violations of 
the laws of the United States, that, after 
being seized, it is to be proceeded against by 
libel, as in ordinary eases. He adds: "It 
seems to be considered, in some of the Unit- 
ed States courts, that the collector, on his 
seizures, holds the property until final con- 
demnation and sale, and, during the penden- 
cy of proceedings in court respecting it, be- 
comes virtually the officer of the court in re- 
gard to the property seized. A different in- 
terpretation is put upon the various acts of 
congress, in this court, and the collector, like 
the master of the public ship, is considered 
as holding the property under his seizure on- 
ly until 'seized, libelled and prosecuted in 
the proper court,' pursuant to the directions 
of the statute, his custody thus becoming 
qualified, and being superseded and dischar- 
ged when the process of the court acts upon 
the property. The act of May 8th, 1792 
(section 4), applies to the case after the prop- 
erty is 'seized, libelled and prosecuted,' as di- 
rected by the act of, March 2d, 1799 (section 
89)." He also says (page 69) that the at- 
tachment against the property is served by 
the marshal, by his taking the property into 
his own custody. By rules 181 and 13 of 
this court, adopted in 1838, the proper pro- 
cess, on an information in rem, was defined 
to be an attachment in rem, united with a 
monition. By rules 183 and 32, the return 
of the marshal, in case of process in rem, 
must express the day of the seizure of the 
property. Rules 49 and 50 prescribe fees to 
the marshal for the custody of vessels and 
goods "seized by any officer of the revenue, 
and seized, libelled and prosecuted for for- 
feiture." 

In regard to the provision of rule 172 of 
this court, that, in summary proceedings in 
rem, in behalf of the United States, where 
the matter in demand does not exceed fifty 
dollars, and the goods are under seizure by 
the collector, and in his possession, the clerk 
may, at the instance of the district attor- 
ney, omit the attachment clause in the moni- 
tion issued, and the provision of rule 173, that 
if, in such case, the monition also contains an 
attachment, and the marshal returns that 
the goods are in the custody of the collector, 
he shall stand acquitted of all responsibility 
for their safe keeping or production to an- 
swer the decree, and the provision of rule 
174, that, in such case, the service of the mo- 
nition shall be by leaving a copy or notice 
thereof with the collector or person having 
the goods in keeping, and also making like 
service on the owner or his agents, if known 
to the marshal and resident in the city, 
which rules apply to process on informations 
on seizures both upon land and water (rales 
179, 183), Judge Betts states, in his Admi- 
ralty Practice (page 81), that the court, un- 
der those rules, proceeds upon th^ assump- 
tion, that the collector, by his own assent and 
that of the district attorney, or by the pre- 
sumption of law, becomes, quoad hoc, the of- 



ficer of the court, subject to its jurisdiction, 
respecting the detention and disposal of the 
property seized, but that such practice is 
contrary to the usual procedure of the court, 
and that such authority over the collector 
would be cautiously exercised, if objected to 
by the collector. In view of what had been 
held to be the law as to the custody, under 
the aet of 1792, after process, of goods seized 
for forfeiture, and libelled and prosecuted in 
rem, it seems very doubtful whether the 
practice thus prescribed in respect to sum- 
mary proceedings in rem, in behalf of the 
United States, was warranted by law, and 
whether the power assumed, under the 7th 
section of the act of March 2, 1793 (1 Stat. 
335), to prescribe such practice, as a regula- 
tion of the practice of the court, was not out- 
side of the authority granted by that section, 
because "repugnant to the laws of the Unit- 
ed States." At all events, such practice 
could not stand, consistently with the provi- 
sions of the admiralty rules of December 
term, 1844, prescribed by the supreme court, 
hereafter referred to. 

By the 9th section of the judiciary act of 
September 24, 1789 (1 Stat. 77), exclusive orig- 
inal cognizance is given to the district courts, 
of "all civil causes of admiralty and maritime 
jurisdiction, including all seizures under laws 
of impost, navigation or trade of the United 
States, where the seizures are made on wa- 
ters which are navigable from the sea by ves- 
sels of ten or more tons burthen, within their 
respective districts, as well as upon the high 
seas," and also of "all seizures on land, or 
other waters than as aforesaid, made, and of 
all suits for penalties and forfeitures incurred, 
under the laws of the United States." Prose- 
cutions following such seizures on waters so 
navigable, are held to be civil causes of ad- 
miralty and maritime jurisdiction, and, there- 
fore, triable without the intervention of a 
jury; but prosecutions following other sei- 
zures are held to be suits at common law, 
within the 7th amendment to the constitution, 
and, therefore, not triable otherwise than by 
a jury. In the case of a seizure on the high 
seas or on waters so navigable, the case being 
then strictly a case of admiralty jurisdiction, 
the first pleading filed by the prosecution is 
properly known as a libel of information; and, 
in the case of a seizure on land or on waters 
not so navigable, the case being one not 
strictly of admiralty jurisdiction, such first 
pleading is properly known as an information. 
Conk. Prac. (Ed. 1S42) p. 350. Rules 1 and 5 
of this court speak of libels and informations, 
and rule 179 speaks of "informations on sei- 
zures upon land or water." Judge Betts, in 
his Admiralty Practice (Ed. 1S3S, p. G9), 
speaks of libels or informations filed against 
property seized as forfeited. An examination 
of text books and decisions shows that the 
pleadings filed to forfeit property seized have 
been generally called, indifferently, libels of 
information and informations, whether the 
seizures were on land or on water. 
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The 6th section of the act of August 23, 
1842 (5 Stat 518), provides, that the supreme 
court shall have, power, among other things, 
to prescribe and regalate and alter the forms 
and modes of framing libels and other plead- 
ings, in suits at common law or in admiralty 
pending in the circuit and district courts of 
the United States, and generally the forms 
and modes of proceeding to obtain relief, and 
generally to regulate the whole practice of the 
said courts. Under this authority, the su- 
preme court, at its December term, 1844, pro- 
mulgated certain rules, which took effect 
from and after September 1st, 1S45, as rules 
"for the regulation and government of the 
practice of the circuit and district courts of 
the United States in suits in admiralty on the 
instance side of the courts." The 1st rule 
shows that the rules cover all civil causes of 
admiralty and maritime jurisdiction com- 
menced by libel or libel of information. The 
22d rule provides, that "all informations and 
libels of information upon seizures for any 
breach of the revenue, or navigation, or other 
laws of the United States, shall state the 
place of seizure, whether it be on land or on 
the high seas, or on navigable waters within 
the admiralty and maritime jurisdiction of 
the United States." All of those rules, unless 
altered by the act of 1866, apply to the pres- 
ent ease, because, this being a seizure on wat- 
ers navigable from the sea by vessels of ten 
or more tons burthen, is, within all the deci- 
sions, from the case of La Vengeance, 3 Dall. 
[3 U. S.] 297, to the present time, a civil cause 
of admiralty and maritime jurisdiction, and it 
is a case on the instance side of the court, and 
not a case in prize. The 9th of those rules 
provides, that, "in all cases of seizure, and in 
other suits and proceedings in rem, the pro- 
cess, unless otherwise provided for by statute, 
shall be by a warrant of arrest of the ship, 
goods or other thing to be arrested; and the 
marshal shall thereupon arrest and take the 
ship, goods or other thing into his possession 
for safe custody, and shall cause public notice 
thereof and of the time assigned," &c, to be 
given. This rule provides for process of ar- 
rest, "unless otherwise provided for by stat- 
ute," and prescribes, that, on such process, 
the marshal must take the property into his 
possession, for safe custody. His right and 
duty, therefore, prior to the passage of the 
act of July 18th, 1866, to take custody of 
property under process from the court, in 
cases of seizures cognizable in the admiralty, 
were clearly provided for, not only by the act 
of 1792, notwithstanding the act of 1799, but 
also by the 9th rule in admiralty; and his 
right and duty, prior to the passage of such 
act of 1866, to take custody of property, under 
process from the court, in cases of seizures not 
cognizable in the admiralty, were clearly pro- 
vided for by the act of 1792, giving him the 
custody, under and after process, of "all ves- 
sels and goods seized by any officer of the 
revenue." 
The question, then, is— What effect has the 
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31st section of the act of 1866 on the prior 
legislation, and on the 9th rule in admiralty, 
in respect to this case? The 43d section of 
that act (page 18S) repeals all acts and parts 
of acts "conflicting with or supplied by" that 
act The 31st section relates to all seizures 
under any law relating to the customs— to sei- 
zures of vessels as well as to seizures of other 
property— to seizures on land as well as to sei- 
zures on the water. The 69th section of the 
act of 1799 only related to seizures of goods, 
wares and merchandise. It did not include 
vessels. Vessels and goods both were named 
in the 4th section of the act of 1792, but the 
collector never claimed the custody of vessels, 
under the act pf 1799. The act of 1S66, how- 
ever, covers "all goods, wares, merchandise or 
property of any kind," seized under any law 
relating to customs. It declares, that such 
property shall, "unless otherwise provided for 
by law," be placed and remain in the custody 
of the collector or other principal officer of 
the customs of the district in which the sei- 
zure shall be made, "to abide adjudication J>y 
the proper tribunal, or other disposition ac- 
cording to law." When congress made this 
enactment provision by law existed for the 
custody of property after its seizure by offi- 
cers of the customs and before prosecution. 
In respect to a vessel, it would necessarily 
remain in the custody of the customs officer 
seizing and securing it under section 70 of 
the act of 1799, until a suit to enforce the for- 
feiture should be commenced against the ves- 
sel, under section 89 of that act In respect 
to goods, wares and merchandise, they would, 
under section 69 of that act, be put by the 
seizor into, and remain in, the custody of the 
collector or his appointee, until the com- 
mencement of a suit against them to enforce 
the forfeiture of them. In respect to both 
classes of property, the marshal would, under 
the act of 1792, take custody of the property, 
under process in the suit Now, certainly, on 
this state of facts, it must be held, that con- 
gress intended, by the act of 1866, to make 
some change in respect to the custody of prop- 
erty seized. Was the change intended only a 
change of the custody of vessels, so that, be- 
fore and until suit they should go into and 
remain in the custody of the collector or his. 
appointee, instead of remaining in the cus- 
tody of their seizor? I think not Yet that 
is the only change made, if the marshal is to 
take custody, as before the act of 1S66, of 
all seized property, after process. The act of 
1799, as construed, gave custody of goods to 
the collector only until the institution of pro- 
ceedings against them by suit The act of 
1866 gives to the collector custody of all seiz- 
ed property— vessels and goods— "to abide ad- 
judication by the proper tribunal, or other dis- 
position according to law." The words, "to 
abide adjudication by the proper tribunal" 
mean, to abide or await a determination by 
such tribunal as to whether the thing seized 
is forfeited or not— to remain in the custody of 
the collector until such tribunal makes such 
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determination, and while the proceedings aTe 
going- on in the suit brought to obtain such 
determination. When we speak of an adjudi- 
cation, we meaa a judgment determining the 
right; and congress must be regarded as hav- 
ing intended that meaning. 

But, it is claimed, under the words, "other 
disposition according to law," that the cus- 
tody of the property is to remain in the 
collector only to abide some lawful disposi- 
tion of the property, and that the taking of 
the property by the marshal under process in 
the suit was a disposition of it according to 
law, provided for at the time the act of 
1S66 was passed, and, therefore, such tak- 
ing of it must, under the act of 1866, be re- 
garded as a disposition of it according to 
law. What is the meaning of the word "dis- 
position," as used in the act of 1866? There 
were in existence, at that time, several 
modes of finally disposing of seized property, 
both before and after suit. The forfeiture of 
it might be remitted by the secretary of the 
treasury, under the 1st section of the act of 
March 3d, 1797 (1 Stat. 506), or under the 
16th section of the act of July 18th, 1866. It 
might be delivered to the claimant on ap- 
praisement and bond, under the 89th sec- 
tion of the act of 1799. It might, if not over 
$500 in value, be sold by the collector, 
under the 12th and 15th sections of the act 
of July 18th, 1S66. These dispositions of it 
would be dispositions of the same character 
with a disposition of it by the court by a 
sale of it after condemnation, as provided 
for by the 90th section of .the act of 1799. 
They would finally dispose of the property 
as a res, as between it and the United States. 
I think these and these only are the dis- 
positions intended hy the word "disposition" 
in the act of 1866— dispositions ejusdem gen- 
eris with a disposition by adjudication-^-final 
dispositions of the res— not a mere change 
of its custody before final disposition. 

Then comes the phrase, "unless otherwise 
provided for by law." Property seized is, 
"unless otherwise provided for by law," to 
remain in the custody of the collector, to 
abide adjudication, &c. If it be held, that 
the phrase, "unless otherwise provided for 
by law," has the effect to leave in force the 
provision as to custody by the marshal 
after process, then the provision of the act 
of 1866 makes no change except to put 
vessels into the custody of the collector be- 
fore and until process. These words, "un- 
less otherwise provided for by law," must 
be construed in connection with the provi- 
sion of section 43 of the same act, repealing 
all "parts of acts conflicting with or sup- 
plied by this act" Custody until adjudica- 
tion, and after as well as before process, 
is supplied by the act of 1866. It was sup- 
plied by previous legislation. Custody after 
process was, by previous legislation, given 
to the marshal. It is, by the act of 1S66, 
given to the collector. The former provision 
for such custody by the marshal after pro- 
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cess conflicts with the new provision as to 
custody by the collector after process. 
"Every affirmative statute is a repeal by 
implication of a precedent affirmative stat- 
ute, so far as it is contrary thereto." Dwar. 
St. 673. The words, "unless otherwise pro- 
vided for by law," cannot be held to em- 
brace the prior provisions of law which are 
thus in conflict with and supplied by the act 
of 1866. On the contrary, such prior pro- 
visions must be held to be superseded and 
repealed. 

Nor is the question one which involves the 
jurisdiction or authority of the court over 
the res that is prosecuted, or its jurisdiction 
over the suit in rem. The property having 
been seized as forfeited, and the seizure 
having been adopted by the United States, 
by bringing the suit in rem to enforce the 
forfeiture, the court has jurisdiction to de- 
cree such forfeiture, and jurisdiction and au- 
thority to order the property, under the 89th 
section of the act of 1799, to be delivered to 
the claimant on appraisement and bond 
and the payment of duties, and to cause 
the property, under the 90th section of the 
same act, if not bonded, to be, when con- 
demned, sold by the marshal or other proper 
officer of the court, even though the property 
remains in the custody of the collector until 
adjudication. The views of Mr. Justice 
Story and of Chief Justice Taney, before 
cited, are sound in reference to a case where 
in fact the collector and not the marshal is 
to have custody after process. The property 
is, in contemplation of law, after process, 
in the custody of the court, although the 
marshal does not take it into his custody, 
provided it remains in custody, under a 
seizure for forfeiture, while the proceedings 
in court against it are pending. The col- 
lector is its official keeper, for the court, 
after process, and the court has, after pro- 
cess, as full control over it in the hands of 
the collector, and as full p u wer to compel 
obedience by the collector to all orders of 
the court respecting it, as if it were in the 
hands of the marshal, under process. Such 
appears to have been the view of Judge 
Betts in respect to custody by the collector 
after process, under the rules of this court 
in regard to summary proceedings in rem 
in behalf of the United States, where the 
matter in demand did not exceed fifty dol- 
lars; and it is a necessary view in respect 
to all property prosecuted for forfeiture, 
where the custody after process is given by 
statute to the collector. 

It follows, that not only is the provision 
of the 4th section of the act of 1792 abro- 
gated by the act of 1866, but the 9th rule in 
admiralty, in view of the provision of the 
act of 1S66, does not apply to cases like the 
present one. Such cases are, in the lan- 
guage of that rule, "otherwise provided for 
by statute." 

Such being the interpretation of the act 
of 1866, what relief is to be granted on the 
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motion in this case? I think the proper 
course is, to amend the alias monition, so 
that it shall command the marshal to at- 
tach the property by leaving with the col- 
lector or other person having the property 
in custody a copy of the monition, and also 
a notice requiring such collector or other 
person to detain such property in custody 
until the further order of the court respect- 
ing it, and to give due notice, &c. This will 
be the proper form of monition to be issued 
in all cases where property is under seizure 
as forfeited for violations of the customs 
laws, and is in the custody of the collector 
or other principal officer of the customs. 



UNITED STATES v. ONE CASE OF SILK. 
See Case No. 15,931. 



Case Ho. 15,926. 

UNITED STATES v. ONE CASE OP 
SPARKLING WINE. 

[See Case No. 14,614.] 



Case No. 15,937. 

UNITED STATES v. ONE CASE STEREO- 
SCOPIC SLIDES. 

[1 Spr. 467; i 22 Law Rep. 79.] 

District Court, D. Massachusetts. March, 
1859. 

Customs Duties — Importation' op Indecext Ar- 
ticles — Verdict — Package. 

1. If a verdict finds facts not put in issue by 
the pleadings, it is so far nugatory. 

2. By Statute 1857 t c. 63 [11 Stat. 168], if 
an invoice or package of imported goods con- 
tains some articles which are indecent, or ob- 
scene, and others which are not, the whole 
are liable to forfeiture. The indecent or ob- 
scene articles are to be destroyed, and the 
others to be sold. 

[Cited in U. S. v. Males, 51 Fed. 43.] 

3. An information was filed against one case 
of stereoscopic slides, alleging them to be in- 
decent and obscene, and praying that they 
might be condemned and destroyed, and the 
general issue was pleaded. The jury found 
that a part of the slides imported in the case 
were indecent, and that the rest were neither 
indecent nor" obscene. 

4. Under such pleadings, only those found to 
be indecent can be condemned, and the residue 
must be acquitted. 

5. If a verdict find that two kinds of slides 
were in the same case, it is not a finding that 
they were in the same package. 

C. L. Woodbury, U. S. Dist Atty. 
B. F. Hallett, for claimant. 

SPRAGUE, District Judge. This prosecu- 
tion is founded on Statute 1S57, c. 63. 
prohibiting the importation of indecent or 
obscene articles, prints, paintings, litho- 

i [Reported by F. E. Parker, Esq., assisted by 
Charles Francis Adtlms, Jr., Esq., and here re- 
printed by permission.] 



graphs, &c. The seizure was made on land. 
A trial has been had by a jury, who have 
returned their verdict, and the question now 
is, what judgment shall be entered. 

The information sets forth, that "on the 
30th of December, 1S58, Arthur W. Austin 
then and now collector of the customs for 
the revenue district of Boston and Charles- 
town, in said district of Massachusetts, did, 
at said port of Boston and Gharlestown, and 
on land, seize as forfeited to the use of the 
said United States of America, one case of 
stereoscopic slides, marked J. B. Ill, im- 
ported into the United States from a for- 
eign port or place, in the steamship Arabia, 
and now hath the same in his possession, as 
being forfeited and subject to destruction, 
for that the said stereoscopic slides are in- 
decent and obscene articles." 

The information concludes with praying, 
"that the said case of stereoscopic slides be 
condemned by the definitive sentence and 
decree of the said judge, as forfeited and 
subject to destruction, and thai the same 
may be destroyed after condemnation." 

Walter P. Cottle appeared and put in a 
claim, as owner, to all the stereoscopic 
slides, excepting fifty-nine. Those fifty- 
nine are admitted to be indecent, and sub- 
ject to condemnation. The residue, being 
1924 in number, the claimant defends, and 
has put in a plea denying the truth of the 
allegations in the information, that is, 
amounting to the general issue. Upon this 
plea, the jury have returned the following 
verdict: "The jury find that the ease of 
stereoscopic slides, named in the said in- 
formation, was imported by the said W. P. 
Cottle, .and said case did contain fifty-nine 
stereoscopic slides that are indecent, and 
that as to all the other stereoscopic slides 
contained in said case, and claimed by said 
W. P. Cottle, the same are not indecent or 
obscene." 

The district attorney now moves that judg- 
ment be rendered against all the stereo- 
scopic slides, as forfeited, and that the fifty- 
nine which have not been claimed or de- 
fended, and are admitted to be indecent, be 
ordered to be destroyed, and that the residue 
be ordered to be sold for the benefit of the 
United States. 

As to the fifty-nine, there is no contro- 
versy. They were a part of the contents of 
the case proceeded against, in the informa- 
tion, as indecent, and being found to be 
such, must be condemned and destroyed. 
But as to the 1924 which have been claimed 
and defended, the motion of the district at- 
torney encounters two difficulties. 1st. The 
only allegation against them in the informa- 
tion is that they are indecent and obscene, 
but the verdict finds that they are neither 
indecent nor obscene. It is urged, howev- 
er, that they were imported in the same 
package with others that were* indecent, and 
for that reason are subject to forfeiture. 
But this ground of forfeiture is nowhere 
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alleged in the information. The charge in 
the information is quite different. They are 
charged not with being merely in had com- 
pany, but -with being themselves corrupt, 
and the sentence denounced by the law for 
these two offences is by no means the same; 
for the one they are to be forfeited and sold, 
for the other they are to be condemned and 
destroyed. The information asks only for 
this latter judgment, and presents a case 
warranting only that judgment. How, then, 
can I make a decision upon grounds not set 
up in the pleadings, and render a judgment 
not called for, or warranted by them? It 
is urged that I may do so, because the ver- 
dict finds sufficient to authorize condemna- 
tion. But this position is untenable. The 
verdict can legitimately find no fact that has 
not been put in issue, and so far as it goes 
beyond the allegations of the pleadings, it is 
inoperative and void. The jury can decide 
only the questions which have been submit- 
ted to their determination by the pleadings. 
If, therefore, it were true, as assumed in 
the argument, that the verdict contains 
enough to warrant a judgment of forfeiture, 
still such judgment could not be pronounced 
upon this information, and the plea of gen- 
eral issue. 

But there is still a further difficulty. The 
verdict does not find facts enough to war- 
rant condemnation. It finds, indeed, that 
the 1924 stereoscopic slides which were not 
indecent, were imported in the same case 
with the fifty-nine which were indecent. 
The statute prohibits the importation of in- 
decent or obscene articles, and says, that "all 
invoices and packages, whereof any such 
articles shall compose a part, are hereby de- 
clared to be liable to be proceeded against, 
seized and forfeited." The verdict does not 
find that the stereoscopic slides, claimed and 
defended in this case, were in any invoice or 
package of which the fifty-nine which were 
indecent composed a part It is only found 
that they were in the same case. Now al- 
though a package is not always a case, yet 
it may be true that a ease of goods, in the 
language of importers, is always a package; 
but this I cannot judicially know. It is a 
question of the meaning of a term used in 
a particular trade or business. The statute 
relates to importation from abroad, and the 
names which it uses, in describing articles 
of importation, have the meaning which has 
been given to them by those engaged in that 
business. What is the meaning of such 
terms, or of technical words in any art or 
science, is a question of fact to be submit- 
ted to the jury. Thus, under the revenue 
laws, whether a certain article imported was 
loaf sugar (U. S. v. Breed [Case No. 14,638]) 
and in another case whether the article 
was hemp; and in another whether it was 
crude saltpetre, was submitted to the jury. 
Indeed, this has been done in a great many 
cases, and as to a great variety of goods. The 
jury not having found that the ease in which 



all these stereoscopic slides were imported: 
was a package, I do not know and cannot 
assume it to be so. The verdict, therefore, 
does not show that the 1924 slides claimed 
by ilr. Cottle were imported contrary to 
law, and as to them, on both grounds of 
objection, the judgment must be that the 
United States take nothing by their informa- 
tion, and that the bond which was given 
by the claimant to obtain a delivery of those 
articles, be cancelled. 



Case ETo. 15,927a. 

UNITED STATES v. ONE CASE OF 
WATCHES, MARKED U. H. B. D. 

[New York Times, Dec. 19, 1861.] 

District Court, N. D. New York. Dec. 19. 

1861. 
Customs Duties— Undervaluation— Forfeitures. 

This was an action brought to forfeit the 
goods on the ground of undervaluation with 
intent to evade the payment of duties. The 
goods were imported in October, I860, on 
board the Vanderbilt, by the claimant, Ber- 
nard Daws. The government gave testimony 
to show that the watches were undervalued 
in the invoice some 330 francs, or over ten 
per cent. The claimant gave evidence tend- 
ing to show the accuracy of the invoice. 
The amount of difference in the duty be- 
tween the invoice value and that put upon 
the goods by the appraisers, was less than 
five dollars. The jury went out at the ad- 
journment of the court. 
[Before HALL, District Judge.] 
The jury this morning brought in a sealed 
verdict in this case. The verdict was for 
the United States condemning the goods for 
undervaluation. 



Case No. 15,928. 

UNITED STATES v. ONE COPPER STILL. 

[8 Biss. 270; i 11 Chi. Leg. News, 9; 24 Int. 
Rev. Ree. 317.] 

District Court, E. D. Wisconsin. Sept., 1878. 

Internal Revenue — Forfeiture — Personal 

Property — Knowledge of Fraud — 

Ownership. 

1. Personal property situated upon distillery 
premises and used in the business of illicit dis- 
tilling is subject to forfeiture by the govern- 
ment, irrespective of its ownership. 

2. Neither the owner of personal property, 
nor his mortgagee, though innocent of any 
knowledge of its fraudulent use, can maintain 
a claim thereto paramount to the rights of 
the United States, in proceedings for the con- 
demnation of the same for use in illicit dis- 
tillation. 

3. Where a statute in direct terms denounces 
a forfeiture of property as a penalty, the for- 
feiture takt-s place at the time the offense is 
committed, and operates as a statutory trans- 
fer of the right of property to the government. 

i [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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This was an information against certain 
property described as one copper still, one 
copper column, one mixing tub, one dumping 
tub, one alcohol tub, and other property of a 
similar character, seized at the rectifying 
house of the South Side Re-distilling Com- 
pany, on July 2, 1877. The information al- 
leged: 

2 [That on the 2d July, 1877, and during 
the months of November and December, 
1S76, and January, February, March, April, 
May and June, 1877, Richard Hatzfeld was 
carrying on the business of a distiller at the 
said rectifying house with intent to defraud 
the United States of the tax on the spirits 
distilled by him; that is to say, that he dis- 
tilled spirits from molasses during the peri- 
od before mentioned, at said rectifying 
house, and in such business used and em- 
ployed the property before mentioned, and 
that all of said property was found on the 
day of seizure in the rectifying house, or in 
the building, room, yard and inclosure con- 
nected therewith, and used with or consti- 
tuting part of the premises on which the 
rectifying house was situated. That at the 
date of the seizure and for six months pre- 
vious, Hatzfeld carried on the business of a 
distiller at the rectifying house, without hav- 
ing given the bond required by law. That 
after having given a notice to engage in the 
business of rectifying spirits at said rectify- 
ing house, Hatzfeld, on or about November 
1st, 1876, entered into a conspiracy with oth- 
er parties, by means-of which molasses was 
purchased and conveyed to the rectifying 
house to be manufactured into alcoholic spir- 
its, and which were so manufactured and 
distilled by Hatzfeld at said place, in viola- 
tion of law. 

[It was then averred that by reason of the 
premises, and of the statutes of the United 
States, the property mentioned became for- 
feited to the United States, and the informa- 
tion, in suitable terms, prays for the usual 
process, and that the property may be con- 
demned as forfeited. 

[On the 7th day of August, 1877, and pre- 
vious to decree and sale, the present peti- 
tioners claiming to have a mortgage upon a 
portion of the property described in the in- 
formation, intervened by petition which al- 
leged the following state of facts: That the 
property was seized l>y the collector July 
2d, 1877, and turned over to the marshal 
July 7, foi the purpose of condemnation un- 
der the provisions of section 3281 of the Re- 
vised Statutes. That on the 10th April, 1877, 
one Carl Delmanzo was the owner of a por- 
tion of said property, and to secure to one 
Hugh P. Reynolds the' payment of SS00, 
executed to Reynolds his promissory note 
for that amount, payable in one year, with 
Interest at ten per cent., and also executed 



2 [From 11 Chi. Leg. News, 9. 8 Biss. 270, 
gives only a condensed statement of the allega- 
tions. 
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to him a chattel mortgage upon the undivid- 
ed half of. so much of said property as is 
described as one copper still, one boiler pipe, 
rectifying tubs, one steam pump and all 
tools, pipes, and fixtures upon the premises 
described, which mortgage was given to se- 
cure the payment of the note. That prior to 
the 2d July, 1877, Reynolds indorsed and 
transferred the note and mortgage to petition- 
ers, who have since been the bona fide holders 
of the same. That the mortgage was not 
recorded, but was given to secure a bona 
fide indebtedness, and that the property cov- 
ered by it forms part of the property claimed 
to have been forfeited to the United States. 
The petition then alleged that neither the 
petitioners nor Reynolds were parties to any 
attempt to commit a fraud upon the revenue 
laws, or to violate any law, and were not 
cognizant of any fraud or attempt to de- 
fraud the United States until after the in- 
formation was filed, and were without knowl- 
edge as to whether Hatzfeld had violated 
any law as charged in the information. 
That the note and mortgage remain unpaid, 
and that there is due to petitioners thereon, 
?800, as principal, except the sum of ?183 
paid thereon with interest The prayer of 
the petition was that in case the property 
should be condemned and sold, such con- 
demnation and sale might be made subject 
to petitioners' rights and alleged lien which 
were claimed to be paramount, and that up- 
on sale the petitioners might be paid from 
the proceeds, the amount claimed to be due 
them as a first lien upon the property. This 
petition having been filed before decree and 
sale, the court was asked by petitioners' 
counsel to then adjudicate their rights, but 
it was the view of the court that decree 
should be entered, and that the sale had 
better proceed, and that thereafter the 
rights of the parties should be passed upon 
and with the same force and effect as if 
adjudicated when the petition was filed. Ob- 
jections having been filed by the attorney 
for the United States to the petition, the 
petitioners' case was to be determined as if 
heard before sale, their rights, if any, being 
unprejudiced thereby. The objections to the 
petition were, that under the statute appli- 
cable to the ease, the petitioners could not 
acquire any rights in the property in ques- 
tion, in the manner set forth in the peti- 
tion, and that it appeared from the petition 
that Delmanzo did not claim to have any 
title to said property until after the same 
had been forfeited to the United States, and 
at a time when he could not acquire any 
title thereto as against the United States.] s 

G. W. Hazelton, U. S. Dist. Atty. 
Murphey & Goodwin, for petitioner. 

DYER, District Judge. Considering the 
case precisely as it stood before condemna- 
tion and sale, what were and are the rights 

s [From 11 Chi. Leg. News, 9.] 
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of the parties? . The information charged 
violations of law by Hatzfeld, who was in 
possession of the property. By non-appear- 
ance and default, he confessed the allega- 
tions of the information. The properly was 
therefore liable to forfeiture, and was for- 
feited to the United States, so far as he and 
his interests were concerned. The offenses 
producing the forfeiture were committed in 
the several months between November 1, 
1S7G, and July 2, 1877. On the 10th of April, 
1877, admitting the allegations of the peti- 
tion to be true, Delmanzo was the owner of 
a portion of the property used by Hatzfeld 
in the business, and on the premises, and 
on that day made the mortgage thereon, 
now claimed to be a lien paramount to the 
interest of the United States. Neither the 
petitioner, nor Reynolds the mortgagee, was 
a party to the alleged illicit manufacture of 
spirits, or had any knowledge thereof, but 
both were innocent parties holding the mort- 
gage in good faith to secure a bona fide in- 
debtedness. 

3 [It was contended on the argument by 
counsel for petitioners, that in analogy to 
proceedings in admiralty as authorized by 
the 34th rule in admiralty, petitioners should 
be permitted to contest the existence of the 
alleged causes of forfeiture; i. e. the exist- 
ence of the alleged facts which rendered 
the property liable to seizure. The claim- 
ant, Hatzfeld. was the distiller possessing 
and using the property; as before remarked, 
he made no defense to the information. He 
confessed its allegations. By non-appear- 
ance and default he admitted the illicit 
transactions charged against him which 
made the property liable to seizure. And not 
only is this so, but no issue is made upon 
the merits by the present petitioners. They 
merely aver their own innocence of any 
fraud, and the innocence of the mortgagee. 
It is not in any manner denied that Hatz- 
feld committed the offense charged in the 
information. How, then, when no issue is 
made upon the question can these interven- 
ers be heard upon such an issue? Admit- 
ting that under the rules and practice in 
admiralty, a person having either a pro- 
prietary interest or a mere lien, might "ac- 
cording to the course of admiralty proceed- 
ings," contest a forfeiture by seeking to 
show that no original causes of forfeiture 
existed, it could only be done upon suitable 
allegations propounding that issue. As the 
case is presented, we must then accept as 
facts the possession by Hatzfeld, at the time 
alleged, of the property in question; its use 
by him in the illicit distillation of spirits, 
as charged, and therefore that the alleged 
grounds of forfeiture existed. Further, that 
the mortgage lien set up by the intervenors 
was attempted to be created by Delmanzo, 
as the owner of an undivided interest in 
the property, that petitioners are the hold- 

s [From 11 Chi. Leg. News, 9.] 



ers in good faith by assignment from Rey- 
nolds of the mortgage in question, and that 
both Reynolds the mortgagee, and the peti- 
tioners were ignorant of the alleged viola- 
tions of law by Hatzfeld, and in their rela- 
tions to the property and to the alleged 
mortgage lien, are innocent parties. Upon 
this state of facts, is the mortgage to be 
recognized as a lien paramount to the claim 
of the United States, and should the for- 
feiture and condemnation of the property be 
held subject to the mortgage interest of the 
intervenors? The bona fides of the mort- 
gage being shown, it is claimed by the 
leariied counsel for the intervenors, that the 
government can only forfeit and have con- 
demned the interest of Hatzfeld in the prop- 
erty, and as he did not own the interest of 
the mortgagee, that interest is not and can- 
not be forfeited by reason of illegal trans- 
actions on the part of Hatzfeld.] * 

Upon thi 1 ? state of facts, is the mortgage 
to be recognized as a lien paramount to the 
claim of the United States, and should the 
forfeiture and condemnation of the property 
be held subject to the mortgage interest of 
the intervenor? 

The good faith of the mortgage being 
shown, it is claimed by the learned counsel 
for the intervenor, that the government can 
only forfeit and condemn the interest of 
Hatzfeld in the property, and as he did not 
own the interest of the mortgagee, that in- 
terest is not and cannot be forfeited by rea- 
son of illegal transactions on the part of 
Hatzfeld. 

Section 3281, Rev. St., provides, that "ev- 
ery person who carries on the business of a 
distiller, without having given bbnd as re- 
quired by law, or who engages in or carries 
on the business of a distiller with intent to 
defraud the United States of the tax on the 
spirits distilled by him, or of any part there- 
of, shall, for every such offense, be fined 
* * * and imprisoned. * * * And all 
distilled spirits or wines, and all stills or 
other apparatus fit or intended to be used for 
the distillation * * * of spirits * * * 
owned by such person, wherever found, and 
all distilled spirits or wines and personal 
property found in the distillery or in any 
building, room, yard or inclosure connected 
therewith, and used with or constituting a 
part of the premises; and all the right, title 
and interest of such person in the lot or tract 
of land on which such distillery is situated, 
and all right, title and interest therein of 
every person who knowingly has suffered or 
permitted the business of a distiller to be 
there carried on, or who has connived at the 
same, and all personal property owned by 
or in possession of any .person who has per- 
mitted or suffered any building, yard or in- 
closure, or any part thereof, to be used for 
purposes of ingress or egress to or from such 
distillery, which shall be found in any such 

4 [From 11 Chi. Leg. News, 9.] 
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building, yard or inclosure, and all the right, 
title and interest of every person in any 
premises used for ingress or egress to or 
from such distillery, who has knowingly suf- 
fered or permitted such premises to be used 
for such ingress or egress, shall be forfeited 
to the United States." 

By this section, a forfeiture is denounced, 
first of spirits, wines, stills and other appa- 
ratus owned by the distiller, wherever found; 
second, o± all distilled spirits, wines and per- 
sonal property found in the distillery, or in 
any building, room, yard or inclosure connect- 
ed therewith, and used with or constituting 
a part of the premises; third, of all the right, 
title and interest of the distiller in the lot 
or tract of land on which such distillery is 
situated; fourth, all right, title and interest 
therein of every person who knowingly has 
suffered or permitted the business of a dis- 
tiller to be there carried on, or who has con- 
nived at the same; fifth, all personal prop- 
erty owned by or in the possession of any 
person who has permitted or suffered any 
building, yard or inclosure, or any part there- 
of, to be used for the purposes of ingress or 
egress to or from such distillery, which shall 
be found in any such building, yard or inclo- 
sure; and, sixth, all the right, title and in- 
terest of every person in any premises used 
for ingress or egress to or from such distill- 
ery, who has knowingly suffered or permit- 
ted such premises to be used for such ingress 
or egress. 

Thus it will be seen, a distinction is made 
in some respects between real estate and 
personal property. As was said by Judge 
Woodruff in U. S. v. Distillery at Spring Val- 
ley [Case No. 14,963]: "In this section, con- 
gress seems to have anticipated a possible 
discussion, whether it was intended to for- 
feit property found upon the premises, or 
used for the purposes of distillation, not be- 
longing to the distiller, and to have purpose- 
ly been so explicit as to preclude inquiry in- 
to mere questions of title, and at the same 
time, in respect to the real estate, to protect 
one whose land, under lease or out of pos- 
session may, without his knowledge and con- 
sent, or perhaps even against his will, when 
he has no power to prevent, be used in or 
for the purposes of a distillery." 

Further, in the same opinion it is said, 
that the second of the foreitures enumerated, 
"is declared irrespective of ownership. It 
plainly includes property not owned by the 
distiller. All spirits, wines, stills and other 
apparatus owned by the distiller, had al- 
ready been declared forfeited, whether found 
on the distillery premises or not. It would 
have been meaningless to declare again, that 
the same should be forfeited when found 
there. Spirits, etc., owned by the distiller 
are brought into distinct contrast with the 
other spirits, etc., named. The latter are 
only forfeited when found on the distillery 
premises; the former are forfeited wherever 
found." 



Such is the construction that has been pla- 
ced upon this statute, and in view of its plain 
provisions, no other, in my opinion, is sound. 
Now, applying the law, as so construed, to 
the present case, the following conclusions 
necessarily result. Taking the averments of 
the information as undenied, the alleged in- 
fractions of law were committed, both before 
and after the making of the mortgage in 
question. "Where a statute in direct terms 
denounces a forfeiture of property as a pen- 
alty, the forfeiture takes place at the time 
the offense is committed, and operates as a 
statutory transfer of the right of property 
to the government U. S. v. 56 Barrels of 
Whiskey [Case No. 15,093]. And in the case 
just cited it was so held against persons who 
had in good faith purchased the property be- 
fore the . commencement of suit for condem- 
nation. The property in question was there- 
fore already forfeited to the United States 
when the mortgage was made. It was so 
forfeited as to both Hatzfeld and Delmanzo, 
because, as we have seen, the forfeiture of 
such property occurs irrespective of owner- 
ship. If Delmanzo's ownership could not 
avail against the forfeiture, then he could 
create no lien that would be operative against 
it, and his mortgagee and the assignee of 
the mortgage occupy no better position than 
does the owner and mortgagor. These con- 
elusions are only to be avoided by showing 
that no grounds of forfeiture existed, and 
upon this question no issue is made. The 
objections to the intervenor's petition must 
be sustained. 



Case "No. 15,929. 

UNITED STATES v. ONE DISTILLERY. 

[4 Biss. 26.] i 

District Court, D. Indiana. May Term, 1S65. 

Forfeitures — Information — Averments — Illicit 
Distillation. 

1. An information under the Internal Reve- 
nue Law claiming a forfeiture of a distillery, 
and things connected with it, for a violation of 
that law, must describe with reasonable cer- 
tainty the things on which a judgment of for- 
feiture is asked. It is not sufficient to describe 
them as "all the boilers, stills, and other ves- 
sels used in the distillation of spirits, and all 
the distilled spirits — being about twelve bar- 
rels—now in the distillery owned by Samuel 
W. Walts." 

[Cited in U. S. ?. Fifteen Barrels of Distilled 
Spirits, 51 Fed. 423.] 

2. A pleading on a statute is not required to 
negative an exception in a proviso to it. 

3. An information of this kind must aver 
that the property sought to be adjudged for- 
feited, was used in the illicit distillation charged, 
or (being spirit) was the product of such dis- 
tillation. 

John Hanna, U. S. Dist. Arty. 

MCDONALD, District Judge. This is a 
proceeding in rem, for the forfeiture of "all 

i [Reported by Josiah H. Bissell, Esq., and 
here reprinted bv permission.] 
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the boilers, stills, and other vessels used in 
the distillation of spirits," and twelve barrels 
of distilled spirits, the property of Samuel W. 
Walts. The forfeiture is claimed on the 
ground that Walts has failed to comply with 
certain provisions of the internal revenue 
law concerning distillers of spirits. 

The information contains four counts, at- 
tempting to charge four distinct violations of 
the revenue law. Walts appears and files 
two separate demurrers— one to the whole in- 
formation, and one to each of its counts sev- 
erally. 

Without inquiring whether a demurrer is 
the proper method of testing the validity of 
an information in the nature of a libel in rem, 
we will proeeed to inquire whether the ob- 
jections urged against this information are 
valid. 

1. Under the general demurrer to the whale 
information, it is objected that the property 
proposed to be forfeited is not sufficiently de- 
scribed. It is described thus: "All the boil- 
ers, stills, and other vessels used in the dis- 
tillation of spirits, and all the distilled spirits 
—being about twelve barrels— now in the dis- 
tillery, owned by and (until seized) in the pos- 
session of Samuel W. Walts, and situated in 
the township of Greenville, county of Floyd, 
and state of Indiana." 

The rules of pleading in this kind of cases 
are very lax as to matters of form. As to 
matters of substance, however, the better 
opinion is that "every fact and circumstance 
material in law to the maintenance of the 
suit must be set forth with precision, 
clearness, and reasonable certainty." Conk. 
Treat. 516; The Hoppet v. U. S., 7 Cranch [11 
U. S.] 3S9; The Caroline v. TJ. S., Id. 496; 
The Anne v. U. S., Id. 570. There is no good 
reason why an information of this kind 
should not be as clear and certain as a decla- 
ration in an action at common law. At com- 
mon law, the declaration must describe goods 
and chattels, when they are subjects of the 
suit, with reasonable particularity and cer- 
tainty; and it must generally state their 
quantity and number. Steph. PL 296. A 
declaration in trover or replevin, for divers 
horses or cattle, without stating their num- 
ber, would doubtless be bad. In the present 
case the information does not state how many 
boilers, stills, or other vessels are claimed 
to have been forfeited. It, indeed, describes 
the spirits which it claims have been for- 
feited as being "about twelve barrels." But 
this is too loose a description either of the 
quantity or number. For these reasons I 
think that the whole information is defective. 

2. It is objected that the information does 
not, by proper averments, take the case out 
of the operation of the statute of limitations. 
The act on which this prosecution is founded, 
after declaring the offense and forfeiture, 
adds this proviso: "Provided, that such sei- 
zure be made within thirty days after the 
cause for the same shall have come to the 
knowledge of the collector or deputy col- 



lector; and that proceedings to enforce said 
forfeiture shall have (been) commenced by 
such collector within twenty days after the 
seizure thereof." 13 Stat. 248. The rule is, 
that if the exception is contained in the en- 
acting clause, the pleading must negative it; 
but that if it is superadded, by way of pro- 
viso, the party who would avail himself of it, 
must do so by a pleading setting up the 
proviso. 1 Chit. PL 223; Teel v. Fonda, 4 
Johns. 304; Smith v. Moore, 6 Greenl. 278. 
Therefore, if Walts would avail himself of 
this proviso, he must do it by pleading, not 
by demurring. 

3. The first count of the information char- 
ges that, from the first of May till the fif- 
teenth of July, 1S64, said Walts was "en- 
gaged in distilling spirits" without having 
procured from the proper collector any license 
authorizing him to do so, and without having 
made any application to the proper assessor 
for such license. There are several fatal ob- 
jections to this count It is bad for not stat- 
ing that the distilling charged was done in 
the use of the property sought to be adjudged 
forfeited. The count, indeed, aveis that 
Walts "was engaged in distilling spirits"; 
but it fails to inform us whether in doing so 
he used the implements sought to be for- 
feited, and whether the twelve barrels of 
spirits claimed to have been forfeited were 
the product of the illicit distillation charged. 
All the other counts of the information are 
equally defective for the same reasons. And 
a particular examination of them would, 
therefore, serve no good purpose. 

The demurrers are sustained.. 

NOTE. That, in pleading, it is not neces- 
sary to negative a proviso in the stntute, con- 
sult The Mary Merritt [Case No. 9,222], opin- 
ion by Drummond, J. Com. v. Fitchburg Rail- 
road Co., 10 Allen, 189; Matthews v. State, 
24 Ark. 484; Kline v. State, 44 Miss. 317. As 
to particularity, consult U. S. v. Scott [Case 
No. 16,241], and U. S. v. Prescott [Id. 16,0S4j. 



Case No. 15,930. 

UNITED STATES v. ONE DISTILLERY. 

[2 Bond, 399.] i 

District Court, S. D. Ohio. Oct. Term, 1871. 

Isteknal Revenue— Foufeituiie— Evidence — 
Record — Testimony of Accomplice.. 

1. Where in a proceeding for the forfeiture 
of property, under the internal revenue stat- 
utes, on the ground of fraud, the information 
In different counts avers several frauds, under 
different sections of the statute, a verdict of 
forfeiture will be sustained, if there is one 
count setting forth a fraud, within the words 
of any one of the sections. 

2. An accomplice in the commission of the 
frauds charged, is a competent witness, but 
his testimony is +o be received with great cau- 
tion; and a jury should hesitate to base a 
verdict upon it, unless corroborated by other 
reliable testimony. 

i [Reported by Lewis H. Bond, Esq., and here 
reprinted by permission.] 
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3. The record of a court of competent juris- 
diction in a case between the same parties, 
involving the same property, and prosecuted 
for the same object as the second suit, is con- 
clusive of the facts appearing in it. 

4. But where, ns in this case, the proceeding 
is for the forfeiture of a distillery, and numer- 
ous articles of property pertaining to it, speci- 
fied in the information, for fraudulent distilla- 
tion, a record proving the forfeiture of spirits 
from the same distillery, for alleged frauds, by 
the decree of another court, is not conclusive 
evidence of the frauds charged in this informa- 
tion. 

5. But such record is admissible to the jury 
as a circumstance strengthening the presump- 
tion of the frauds charged in this case; and 
also as corroborative of the witnesses testify- 
ing for the United States, who were accomplices 
in the commission of the frauds. 

Warner M. Bateman, Dist. Atty., and Lew- 
is H. Bond, for the United States. 
Burnett, Follett & Wright, for claimant. 

LEAVITT, District Judge (charging jury). 
Under the authority of the proper officer of the 
government, a distillery and the other proper- 
ty connected with it have been seized for an 
alleged violation of the revenue laws. The 
information in the case asserts various 
frauds in the conduct and management of 
the distillery, subjecting it, with all its ap- 
purtenances, to forfeiture, under several pro- 
visions of law, among others section 44 of 
the act of July 20, 1868 [15 Stat. 125]. I will 
not detain you by a special notice of the dif- 
ferent counts, or articles, in the information, 
or an analysis of the sections of the statute 
on which they are based. Many legal propo- 
sitions and points have been presented, 
touching the sufficiency of some of the 
counts or charges set forth in the informa- 
tion. It will, however, be obvious to the 
jury that the main inquiry is, whether there 
has been illicit and unlawful distillation of 
spirits at this distillery, and such frauds 
committed, as by law will justify a verdict 
of forfeiture. And, if there is but one count 
or charge in the information, meeting the 
provisions of but one section of the statute, 
as a ground of forfeiture, it will justify a 
verdict against the claimant, if the evi- 
dence, in the judgment of the jury, sus- 
tains the charge. It will probably simplify 
the inquiries of the jury, and make their 
duty more plain, to state that whatever 
doubts or difficulties may exist in the mind 
of the court, as<to the sufficiency of some of 
the counts or charges in the information, 
or the true construction of the sections of 
law, on which they are framed, the court is 
clear in saying that the fifth count or charge 
is good, as describing and setting forth an 
act of illegal and illicit distillation within 
the words and meaning of section 41 of the 
statute.' This section, in plain and com- 
prehensive language, strikes at and pro- 
hibits all frauds in the business of the dis- 
tillation of spirits. And it may be proper 
here to suggest to the jury, if satisfied from 
the evidence that the frauds charged in the 



fifth count are proved, they may base their 
verdict on that count. 

Joseph R. Huston is the claimant of the 
distillery and other property sought to be 
forfeited in this proceeding. He has filed 
his answer, admitting the ownership of the 
distillery, as a lessee, but denying all the 
allegations of fraud charged by the United 
States. 

The theory on which the attorneys for the 
United States claim the forfeiture of the 
property in question is, that in August, 
1868, certain parties— Hoffman, Musson, 
Huston, the claimant, and one Schelberger— 
rented a rectifying distillery owned by 
William Harries, in the city of Dayton, and 
w T ere to carry on business as rectifiers, as 
a firm, under the name of Musson & Co. By 
the agreement, which was verbal, it is 
claimed by the government, Huston was to 
furnish the spirits to be rectified, and the 
profits of the business were to be divided in 
the proportions agreed upon. There is some 
conflict in the testimony as to the persons 
constituting the firm of Musson & Co. This, 
however, is not a material inquiry, if the tes- 
timony proves that Huston, as the owner of 
the distillery at which the spirits were manu- 
factured, was connected with the frauds 
charged. It is claimed by the United States 
that seven different lots of spirits, of fifty 
barrels each, manufactured at Huston's dis- 
tillery, were sent, in the fall of 1S6S, to the 
rectifying establishment, and passed into 
the market and were sold, without the pay- 
ment of the full legal tax, with the knowl- 
edge of Huston, who participated in the 
fraud, and shared in the pecuniary profits 
arising therefrom. 

The method by which, as claimed by the 
government, the alleged frauds were perpe- 
trated, was by falsely branding and marking 
the barrels at the distillery below the real 
proof, and paying the tax according to such 
false branding and gauging, whereby the 
government was defrauded to the amount 
of tax at $2 the gallon, on from ten to fif- 
teen gallons on every barrel. The aggregate 
of the sum of which the United States was 
thus defrauded, on the three hundred and 
fifty barrels alleged to have been furnished 
by Huston to the rectifier, would be very 
considerable, and would be clear profit to 
the parties concerned. If the jury are sat- 
isfied that this ingenious device was prac- 
ticed with the knowledge of Huston, and 
that he participated in the fraud, there can 
be no question that it affords a sufficient 
basis for a verdict of forfeiture, as claimed 
by the district attorney. It was a palpable 
fraud, and clearly within section 44 of the 
act of 1S6S, and other provisions of that 
statute. It takes nothing from the repul- 
sive character of the fraud, that it must 
have been committed with the knowledge of 
a government official, acting under the obli- 
gation of an oath. If the false branding 
charged was practiced, it could not have 
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been done without the corrupt connivance 
of the revenue official, whose sworn duty it 
was to see that the barrels were correctly 
branded, as to the quantity and proof of 
the spirits distilled. 

The case, so far as the jury are concerned, 
resolves itself into the single inquiry, wheth- 
er the alleged frauds are proved to their 
satisfaction. I shall not detain the jury by 
any attempt to recite or even advert special- 
ly to the evidence adduced. This is wholly 
unnecessary, if it were proper. It will 
doubtless be obvious to the jury, that their 
verdict depends mainly on the credibility of 
the witnesses. If the jury give credit to 
the testimony of Hoffman and Musson, the 
principal witnesses for the government, they 
can not hesitate to find that the frauds charged 
are proved. On the other hand, if their tes- 
timony is rejected as unworthy of belief, 
and the testimony of the claimant, Huston, 
and other witnesses in his behalf, is re- 
ceived by the jury as entitled to credit, the 
allegations of fraud are not substantiated. 
The witnesses, Hoffman and Musson, occu- 
py a somewhat peculiar position before you. 
They admit that they were cognizant of, 
and parties to. the frauds charged in this 
information. They were what the law terms 
accomplices in the commission of the fraud- 
ulent acts charged. Hoffman had obtained 
fin assurance in writing from the commis- 
sioner of the internal revenue department, 
that upon his making a full disclosure of 
these alleged frauds, he should be protected 
from prosecutions for his complicity in them. 
As to the witness, Musson, it does not ap- 
pear that any such promise was made, but 
it is proved that he is the informer in this 
case, and has a direct interest in the result. 
As the question of the credit to be given 
to the testimony of these witnesses may have 
a decisive influence with the jury in making 
their verdict, it is proper for the court to 
state the law applicable to it. And I may 
remark, that it is obvious that the fact that 
a witness has been an accomplice in a crime, 
or a fraud charged upon others, is suited to 
impair confidence in his testimony. He tes- 
tifies with a taint in his moral character, 
which naturally induces _a suspicion of his 
veracity. But the law, except after a con- 
viction for an infamous crime, does not de- 
prive him of the right of being a witness. 
He may be used as such, and his credibility 
left to the jury. It is well settled, howev- 
er, that his testimony should be received 
with great caution, and where the accusa- 
tion is for a felony, involving great moral 
turpitude in its commission, it is unsafe to 
return a verdict of guilty upon the sole evi- 
dence of an accomplice. If, however, an 
accomplice, used as a witness, is sustained 
and corroborated by credible testimony, in 
the material facts sworn to, there is, of 
course, no reason why he should be deemed 
unworthy of credit as to such facts. 
The attorneys for the United States claim 



that the witnesses, Hoffman and Musson, 
are substantially corroborated by other re- 
liable testimony, and that they are to be 
accredited as truthful witnesses of the gross 
frauds charged; and, also, that Huston, the 
claimant, is directly implicated in those 
frauds. It is insisted that the books of the 
rectifying establishment clearly prove the 
receipt of large quantities of spirits directly 
from Huston's distillery, with his knowl- 
edge, and that these spirits passed from the 
rectifier, and were sold by Huston and those 
associated with him, in the fraudulent man- 
ner to which the court has before adverted. 
These books are before the jury, and will 
be for their inspection. If they find, as 
claimed by the attorneys for the United 
States, that Hiiston received the payment 
for any part of the spirits sent from the rec- 
tifier, or that any of the entries made in the 
books were made by him, such proof would 
certainly be corroborative of the testimony 
of the witnesses, Hoffman and Musson. 

Another fact relied on by the counsel for 
the United States, as evidence of the frauds 
charged, and as sustaining the testimony of 
the two witnesses named, is a record of the 
trial and condemnation, in November, 1870, 
of fifty barrels of spirits, shipped from the 
rectifier by Huston to Baltimore, and there 
seized by the collector. Huston filed a claim 
to the fifty barrels, and in his answer denied 
all the allegations of fraud. He also tes- 
tified as a witness in the case. The trial 
was in the district court of the United 
States for the district of Maryland. The 
jury found, by their verdict, that the frauds 
charged were proved, and there was a judg- 
ment of forfeiture. All these facts appear 
from the record of the court. The jury 
will, doubtless, remember that this record, 
when offered in evidence by the counsel for 
the United States, was objected to by the 
counsel for the claimant, as not being legal- 
ly admissible in this case. The court over- 
ruled the objection, and permitted the record 
to go to the jury. The attorneys for the 
United States claimed that it was conclu- 
sive to prove the frauds charged in this case. 
The court, however, on this point, instruct 
the jury that it has not this far-reaching 
effect. There is no question that the rec- 
ord of a court of competent jurisdiction is 
conclusive as to all facts which appear to 
have been passed upon in a case between 
the same parties, involving the same prop- 
erty, and where the second suit is brought 
for the same object or purpose as the first. 
The record is conclusive to prove that fifty 
barrels of whisky, claimed by Huston, were 
fraudulent, and were forfeited by the judg- 
ment or decree of the court; but it is not 
conclusive to prove that the distillery of 
Huston, and all the other property specified 
in this information, are subject to forfei- 
ture for the frauds charged in this case. 
But the record in question may be taken in- 
to consideration by the jury; first, as tend- 
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ing to corroborate the testimony of Hoff- 
man and Musson, in proving tlie fact that 
the fifty barrels of spirits shipped by Hus- 
ton to Baltimore were infected with fraud; 
and, secondly, as a fact or circumstance 
bearing on the question of the frauds char- 
ged in this case. In either of these aspects, 
this record is competent testimony, and may 
be considered by the jury. 

I will not further detain the jury, except 
to remind them of what has been before sug- 
gested, that the case turns, as it seems to 
the court, wholly on the credit to be given to 
the witnesses for the opposing parties. There 
is direct conflict in their testimony, in refer- 
ence to material facts, involving the merits 
of the case. And the jury will probably tind 
it impossible to reconcile these conflicts con- 
sistently with the integrity and truthfulness 
of the witnesses on both sides. They will 
be forced to the unpleasant conclusion that 
the sworn statements of the opposing wit- 
nesses can not both be true, and that from 
the character of the facts to which they 
have testified, there is too much reason to 
conclude there has been willful falsification. 
But it is the exclusive province of the jury, 
in the exercise of their best judgment, to 
decide upon the credit due to the evidence. 

The jury returned a verdict for the United 
States. 



Case Wo. 15,931. 

UNITED STATES v. ONE-HALF BARRED 
BRANDY.* 

District Court, D. California. Sept 1, 1879. 

Internal Revenue — Refilling Foreign Casks 
with Domestic Spirits. 
[Section 12 of the act of March 1, 1ST9 [20 
Stat. 342], when read in connection with sec- 
tions *11 and 13, shows a plain intention that 
the exterior of the package shall in all cases un- 
mistakably indicate the nature of the con- 
tents; and therefore it is unlawful to refill 
with domestic tax-paid spirits any^ casks in 
which foreign spirits have been imported, even 
where the brands, stamps, and marks required 
by law have been removed.] 

HOFFMAN, District Judge. This is an 
amicable suit brought to procure the decision 
of this court upon the question whether a 
cask in which foreign distilled spirits have 
been imported, and from which, after being 
emptied, the brands, stamps, and marks re- 
quired by law have been removed, can law- 
fully be refilled with tax-paid domestic dis- 
tilled spirits. Section 12 of the act of March, 
1S79, amongst other things, provides that "no 
cask or other package, such as is hereinbefore 
mentioned, in which distilled spirits, wines, 
or malt liquors have been imported, shall be 
used to contain domestic distilled spirits, un- 
der penalty of the forfeiture of such reused 
casks or packages and the contents thereof." 
The phrase, "cask or other package, such as 
is hereinbefore mentioned," obviously refers 
to the "pipes, hogsheads, tierces, barrels, 

J [Not previously reported.] 
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casks, or other similar packages" mentioned 
in the preceding section of the act, and is 
employed to obviate the necessity of re-enu- 
meration. The language of section 12, above 
cited, is so plain, precise and peremptory as 
to leave no room for misconstruction or eva- 
sion. If, therefore, this provision stood alone, 
I should be compelled to hold that the use of 
foreign casks to contain domestic distilled 
spirits is prohibited by law. An examina- 
tion, however, of the other section of the act, 
which relates to the subject of imported liq- 
uors, will disclose that the provision in ques- 
tion is a part of a system deliberately adopt- 
ed by congress, and enforced by appropriate 
legislation in the other section of the act. 
Section 11, among other things, enacts that: 
"Whenever any cask or package of imported 
distilled spirits of not less than five wine- 
gallons is filled for shipment, sale or deliv- 
ery, on the premises of any wholesale liquor- 
dealer, the same shall be stamped with a 
special stamp fc> imported spirits under such 
rules and regulations as the commissioner of 
internal revenue has prescribed or may here- 
after prescribe, in the ease of domestic dis- 
tilled spirits." The object of this provision is 
evident It is that every package of not less 
than five wine gallons, with which imported 
distilled spirits have been transported, shall 
bear a stamp indicating the nature of its con- 
tents. Section 13, in its first clause, forbids 
"the purchase or sale with the imported liquor 
stamp herein required remaining thereon, or 
any of the marks or brands which shall be 
placed thereon, in accordance with the laws 
or regulations concerning imported liquors re- 
maining thereon, of any cask or other pack- 
age, after the same has been once used to 
contain imported liquors, and has been emp- 
tied." The second clause of the same section 
forbids the use, or having in one's possession, 
of such cask or package, with any imitation 
of such marks or brands, for the purpose of 
placing domestic distilled spirits therein for 
sale. The third clause prohibits "the manu- 
facture, use, or having in possession for the 
purpose of placing domestic distilled spirits 
therein, for sale, of any cask or package 
made in imitation of or intended to be in the 
similitude of such imported casks or packages, 
with any imitation of such marks or brands 
thereon." It will be seen from these provi- 
sions that not only is the use of foreign pack- 
ages to contain domestic spirits forbidden, 
but the use of any packages, whether domes- 
tic or foreign, made in imitation of such pack- 
ages, and bearing the imitations of the marks 
and brands required by law to be on such 
packages of foreign spirits. Whether the ob- 
ject of these provisions was to protect the 
revenue against frauds, or the public against 
imposition, or both, it is unnecessary to in- 
quire. The intention is plain that the ex- 
terior -of the package shall in all cases unmis- 
takably indicate the nature of the contents, 
and that a casual inspection of a cask of spir- 
its should at once disclose whether its con- 



U. S. v. ONE (Case No. 15,931a) 

tents are foreign or domestic. The meaning 
and object of the law being thus plain, the 
court has no alternative but to enforce its 
provisions. 

[NOTE. An application was subsequently- 
made for a reconsideration of the above deci- 
sion. Judge Hoffman expressed his belief in 
the correctness of the above opinion. Case No. 
15,280.] 
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UNITED STATES v. ONE HEMPEN CA- 
BLE AND ONE HEMPEN HAWSER. 

[41 Niles' Reg. 273.] 

District Court, D. Massachusetts. Oct. 24, 
1831. 

Customs Duties— Violation op Collection Laws 
— Omissions from Manifest — Libel of Foit- 
feituke — Certificate of Probable Cause of 
Seizure. 

[1. Articles, such as cables and hawsers, pur- 
chased abroad, in the course of the voyage, for 
the bona fide purpose of substituting them, as 
part of the ship's equipment, for articles lost 
or deteriorated by use, are not subject to duty, 
and need not be entered in the manifest.] 

[2. Hempen cables and hawsers are not "ves- 
sel and cabin stores," within the meaning of 
the twenty-third section of the collection law 
(1 Stat. 644); nor are they "sea stores," with- 
in the meaning of the forty-fifth section. These 
expressions mean stores or provisions laid in 
for cabin or steerage, for officers, passengers, 
or crew; or, if capable of further extension, 
can only be applicable to articles of consumption 
which perish in the using, and not to the 
tackle and apparel of a ship, the sails, rigging, 
cable, or anchors.] 

[3. The court will grant to the collector a cer- 
tificate of probable cause of seizure where it 
appears that the seizure was made in good 
faith, in the belief that the law was being 
violated, and after consultation with the sur- 
veyor, naval ofiicer, and district attorney, and 
recurrence to instruction from the treasury de- 
partment in cases considered analogous.] 

[This was a libel of forfeiture against one 
hempen cable and one hempen hawser, which 
were seized by the collector because they 
were not entered on the manifest of the ves- 
sel.] 

A. Dunlap, U. S. Dist. Atty. 
Charles G. Loring, for claimants. 

DAVIS, District Judge. These articles, 
brought into the port of Boston, in the brig 
Moscow, from Cronstadt, were seized on the 
14th of September last by the collector of the 
district of Boston and Charlestown, on the 
ground, as the libel alleges, that they belonged 
to, or were consigned to the master, mate or 
crew of that vessel, and were not described 
or included in the manifest or manifests of 
the cargo, by which, and by force of the stat- 
ute of the United States in such case made 
and provided, it is alleged that they have be- 
come forfeited to the uses specified in the 
statute. 

The claimants in their answer on oath de- 
clare that they are the lawful owners of the 
brig Moscow; that she arrived at Boston on 
the oth of September last, from Cronstadt, 
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having in her outward voyage, first pro- 
ceeded to Matanzas, in the Island of Cuba, 
the said John Norris, one of the joint owners, 
being the master; that, on the passage to 
Matanzas, by a casualty which they particu- 
larly describe, part of the stream cable— about 
twenty-five fathoms— was necessarily cut 
away and lost, with the anchor to which it 
was attached, and that, from this circum- 
stance, as well as from the age, long-con- 
tinued use and decay of that cable, it be- 
came necessary to procure a substitute, which 
was accordingly done by the master of the 
brig, at Cronstadt, for the necessary use of 
the vessel, and for no other purpose; that, in 
like manner, a substitute was there provid- 
ed for the hawser, belonging to the brig— the 
old hawser, it is averred, being strained, 
weak and unfit for use; that said new stream 
cable and hawser were taken on board said 
brig at Cronstadt, as part of her ground 
tackle and equipment, and solely for the pur- 
pose of being used as such; that they were 
purchased in the ordinary manner for im- 
mediate use, were stowed in that part of the 
vessel, where the stream cable and hawser, 
in actual serviee, are always stowed and 
kept; that during the passage from Cron- 
stadt to Boston there was no other stream 
cable nor hawser on board of said vessel, 
used or intended to be used, as a part of her 
ground tackle, or equipment, nor kept nor 
stowed in the place where such cable and 
hawser are or ought to be stowed and kept, 
and that in all particulars the same were 
intended to be, and were kept to be used, as 
being the ordinary tackle and furniture of 
the vessel; the stream cable and hawser, 
thus purchased, intended and applied, they 
aver to be the same that are mentioned in 
the libel; they deny that those articles be- 
longed to, or were consigned to the master, 
mate or crew of the vessel, saving the in- 
terest of the master as part owner, or that 
they were brought or imported in said vessel 
as merchandise, or contrary to law; and in 
answer to an interrogatory propounded with 
the libel, the respondents further declare, 
that said cable and hawser were purchased 
by said Norris, in his capacity as master and 
part owner of said brig, on the 14th of June 
last, at Cronstadt, and that they belonged to 
the claimants, as owners of that vessel, be- 
ing, as they aver, part of her necessary tackle 
and equipment. 

Numerous witnesses were examined, at the 
hearing, as to that portion of the claimants' 
averments respecting the insufficiency of the 
old stream cable and hawser, and as to the 
necessity or expediency of procuring new sub- 
stitutes for the proper use of the vessel in the 
accomplishment of her voyage; and I am 
fully satisfied, from that examination, and 
from the testimony of the mate, contained 
in his deposition, that the claimants' aver- 
ments in their defence are true. The loss 
of so considerable a portion of the stream 
cable would alone, in my opinion, justify the 
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purchase of a new one, and entitle such sub- 
stitute to be considered as part of the tackle 
.and furniture of the vessel, and as such, free 
of duties, and the decided testimony given of 
the condition of the hawser, leaves no doubt 
of the propriety of procuring a substitute for 
-that article also. The articles libelled being 
of this character, truly and fairly part of 
the ship's furniture or equipment, it was not 
requisite to insert them in the manifest. It 
is argued, on the part of the government, 
that, in the true construction of the statute, 
those articles would come under the denomi- 
nation of sea stores. This would appear to 
me a strained interpretation of the statute, 
and the uniform practice, from the earliest 
date of our maritime and fiscal regulations, 
.gives no support to such construction. "Ves- 
sel and cabin stores," is the expression in the 
23d section of the collection law; in the 45th 
section, it is, "sea stores of a ship or ves- 
sel." These expressions are understood to 
mean, and naturally do mean the stores or 
provisions laid in for cabin or steerage, for 
officers, passengers or crews, or if further ex- 
tended, can only be applicable to articles or 
■consumption, perishing in the using, and not 
to the tackle and apparel of the ship, the 
sails, rigging, cables or anchors. These are 
to be considered as attached to the ship, 
and so belonging to the ship that it is no 
more necessary to include them in the mani- 
fest than the ship itself. The sails and 
tackle, says Lord Holt, in the case of Ed- 
monson v. Walker, are part of the ship— 
and under the circumstances of that ease, 
were so considered, though they were on the 
shore. 1 Show. 177. It may be remarked, 
that if the articles, in question in this libel, 
are to be considered as falling under the de- 
nomination of vessel's stores, the prosecution 
could not properly be founded on the 24th 
section of the collection law whieh it recites, 
but on the 4oth section. It being satisfac- 
torily proved, that these articles were pur- 
chased and intended for the vessel, by the 
master, they became thereby the property of 
the owners; and even if they constitute an 
unnecessary supply, under the circumstances 
in which the vessel was placed, and so to be 
considered as merchandise imported, still, be- 
ing the claimants' property, they would not 
be liable to forfeiture by the section of the 
act, unless it were for the master's propor- 
tion, he being likewise a part owner of the 
vessel, it is unnecessary, in this case, to ex- 
press or form an opinion. On other distinct 
.ground, already expressed, from the suitable 
and proper connection of the stream cable 
and hawser with the vessel, as part of her 
tackle and apparel, I have no hesitation in 
decreeing that they be restored to the claim- 
ants. 

It remains to be considered whether the 
certificate of reasonable cause shall be en- 
tered for the collector's protection, who may 
be otherwise exposed to a prosecution for 
an exercise of official duty. There were, it 
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appears, some circumstances attending this 
transaction, producing a degree of excite- 
ment which had not entirely subsided in the 
interval between the seizure and the hear- 
ing; and counsel for the claimants has made 
a strong appeal to the court, urging a 
denial of the certificate; at the same time, 
the generous eulogy which he bestows on the 
collector, in which he is understood to ex- 
press the prevailing sentiment of the com- 
mercial community, would seem to render 
the apprehension of unworthy or improper 
motive in this seizure, improbable, and not 
to be imputed to the collector without the 
fullest evidence. That mutual courtesy be- 
tween the officers and the merchant, with- 
out relinquishment of right on one side, or 
dereliction of duty on the other, which 
commenced in this collection district, with 
the venerable General Lincoln, has been 
laudably continued with his successors, and 
the present collector is understood fully to 
estimate the high considerations which rec- 
ommend such dispositions and deportment, 
and to exhibit the influence of such senti- 
ments in official transactions, interesting 
from their magnitude, and often perplexing 
in their character, have proceeded to a 
satisfactory conclusion, in a manner, and 
with a temper, which it is gratifying to con- 
template. I may ask allowance for grate- 
ful indulgence in these recognitions. The 
duties of the situation in which I have been, 
placed, through a greater part of the period 
to which I have adverted, have been greatly 
relieved by the dispositions which have pre- 
vailed in this highly commercial district, in 
which a great portion of the business of this 
court usually originates. The incident con- 
troversies and concerns of trade and rev- 
enue would have been rendered particularly 
irksome, but from a manifestation of a lib- 
eral spirit, which looked at objects in their 
substantial character and relations, and sel- 
dom gave to the legal arena any discompos- 
ing features. 

It seems to have been intimated, or 
imagined, that the collector was influenced 
by some improper feeling or suspicion in 
reference to the owners of the Moscow or 
some one of them. I see no evidence of this. 
Capt Rich, the senior owner, and who had 
the principal agency in the intercourse with 
the collector, on this subject, doubtless, fully 
believed that the Moscow was no more than 
suitably and reasonably supplied with ar- 
ticles which were necessary or important for 
her use, and for her safe navigation, on her 
homeward voyage. The collector, it should 
be supposed, was equally honest and sin- 
cere in the belief, that the vessel was suf- 
ficiently well found, for the purpose of her 
voyage, in what is called ground tackle, 
without the supply of the new stream cable 
and hawser; and indirect or unworthy mo- 
tives, on either side, should not be hasitly 
adopted and entertained. While the addi- 
tion of necessary articles of ship's furniture, 



U. S. v. ONE (Case No. 15,932) 

abroad, free of duly, from their attachment 
to the ship, is admitted, it is apparent that 
the practice is liable to abuse. In England, 
we find it became necessary to guard against 
such abuses by statute provisions. A law 
imposing duties on foreign sails or sailcloth 
was only applicable, in terms, to such as 
should be brought into the kingdom by way 
of merchandise. "But this act was evaded," 
says the authority (Parker, Rev. Cas.) to 
which I refer, "for it requiring foreign sails 
or sailcloth to be brought in by way of mer- 
chandise, British ships used to go upon 
voyages with old worn-out sets of sails, and 
buy sets of sails abroad; and to put a stop 
to this evasion, the act 19 Geo. II. c. 27, 
enacts that eveiy master of a ship, belong- 
ing to any of his majesty's subjects, navi- 
gated with any foreign made sails on board, 
shall make an entry and report of them, and 
that every ship built in Great Britain, or 
his majesty's plantations in America, on 
her first setting out, should be furnished 
with a set of sails manufactured in Great 
Britain." We have no statute provisions ex- 
pressly framed or calculated for keeping an 
admitted practice, of liberal and indulgent 
character, withm fit and reasonable limics; 
and an excess in procuring, abroad, articles 
professedly for vessel's use, and introducing 
them free of duty, can only be obviated or 
prevented by proper notice on the part of 
officers, of cases which may occur, falling 
"under their cognizance. 

In the present instance there was no sud- 
den movement on the part of the collector. 
The ground tackle of the Moscow, on her 
departure from the United States, consisted 
of a chain cable, a hempen bower, and 
stream cable, and hawser. She returned 
with the addition of a new hempen bower 
cable, a stream cable and hawser, and the 
old articles of corresponding description still 
remained on board. The collector was of 
opinion that there was an excess in this ad* 
ditional supply, and that all the articles, 
thus purchased and taken on board at Gron- 
stadt, should be entered, as liable to duty. 
The ultimate seizure of the stream cable 
and hawser, was the result of several days' 
deliberation, and after consultation with the 
surveyor and naval officer and the district at- 
torney, and recurrence to instructions from 
the treasury department, in cases considered 
analogous. In finally determining on the 
seizure the bower cable was omitted, be- 
cause it appeared it had been bent for use, 
as occasion should require, in the passage 
from Cronstadt. In the seizure of the ar- 
ticles, which will now be decreed to be re- 
stored, there was mistake in fact or in law. 
If the facts had sustained the collector's 
opinion, that the articles were not neces- 
sary for the vessel's use, and it still should 
have clearly appeared that they belong not 
to the master, mate or crew, they were not 
liable to condemnation and seizure. In such 
case, the seizure would be under a mistake 
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as to the law, unless it should be thought 
maintainable for the proportion belonging to 
one of the part owners, who was master of 
the vessel. But it is of little importance to 
inquire, particularly, whether the mistake 
were in fact or in law, according to the rule 
of law on this subject by which we are 
governed. Chief Justice Marshall, in de- 
livering the opinion of the supreme court of 
the United States, in the ease referred to 
by the district attorney (U. S. v. Riddle, 5 
Cranch [9 U. S.] 311), observes that as the 
construction of the law was liable to some 
question, the court would suffer the certifi- 
cate of probable cause to remain. "A doubt," 
it is added, "as to the true construction of 
the law, is as reasonable a cause for seiz- 
ure as a doubt respecting the fact." In the 
present case, the collector, as appears to me, 
acted with a sincere conviction that he was 
in the correct and requisite perfonnance of 
his official duty, without any culpable or 
unworthy motive. I shall therefore accom- 
pany the decree of restoration, with a cer- 
tificate of reasonable cause. 
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UNITED STATES v. ONE HORSE. 

[7 Ben. 405; i 20 Int Rev. Rec. 63; 22 Pittsb. 
Leg. J. 9.] 

District Court, S. D. New York. Aug., 1874. 

Internal Revenue — Costs of District 
Attorneys axd Clerks. 

In suits brought to enforce forfeitures under 
the customs revenue acts, the district attornev 
of the United States is entitled to tax, as costs, 
two per cent, on the amount of proceeds realized 
under execution, in accordance with the 11th 
section of the act of March 3, 1803 (12 Stat 
741), and the clerk is entitled to tax the one 
per cent, on such proceeds allowed him by the 
1st section of the act of February 26, 185*3 (10 
Stat. 161), notwithstanding the passage of the 
2d section of the act of June 22, 1874 (18 Stat. 
186), repealing all provisions of law under 
which moieties of fines, penalties or forfeitures 
under the customs revenue laws, or commission 
thereon, are paid to officers of the United 
States. 

BLATCHFORD, District Judge. The sum 
of $444 37 is in the registry of this court, 
as the gross proceeds of an execution issued 
in this suit against stipulators for the value 
of the property seized and proceeded against 
therein, which was seized and condemned 
as forfeited for a violation of the laws relat- 
ing to the revenue from customs duties. The 
district attorney presents, for taxation, an al- 
lowance claimed by him to be payable to him 
out of such proceeds, amounting to §8 88, 
being two per centum on the amount of such 
proceeds. The clerk presents for taxation a 
bill of costs in this suit, one item of which 
is the sum of ?4 44, being one per cent, on 
the amount of such proceeds, claimed by 
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liirn to be payable to him as a fee for re- 
ceiving, keeping and paying out the amount 
of such proceeds. Questions are raised as to 
whether such two items are now taxable, in 
view of the provisions of the act of June 22, 
1874, entitled "An act to amend the customs 
revenue laws and to repeal moieties." 

The 2d section of the said act of 1874 pro- 
vides, "that all provisions of law under which 
moieties of any fines, penalties or forfeitures 
under the customs revenue laws, or any 
share therein, or commission thereon, are 
paid to informers, or officers of customs, or 
other officers of the United States, are here- 
by repealed, and, from and after the date of 
the passage of this act, the proceeds of all 
such fines, penalties and forfeitures shall be 
paid into the treasury of the United States." 
The provision of law existing when the act 
of 1874 was passed, for distributing the pro- 
ceeds of fines, penalties and forfeitures in- 
curred under the customs revenue laws, was 
the 1st section of the act of March 2, 1867 
(14 Stat. 546), and was in these words: 
"From the proceeds of fines, penalties and 
forfeitures incurred under the provisions of 
the laws relating to the customs, there shall 
be deducted such charges and expenses as 
are, by law, in each case, authorized to be 
deducted, * * * and the residue of the 
proceeds aforesaid shall be paid into the 
treasury of the United States, and distribut- 
ed under the direction of the secretary of the 
treasury, in the manner following, to wit, 
one half to the United States, one fourth to 
the person giving the information which has 
led to the seizure, or to the recovery of the 
fine or penalty; and, if there be no informer 
other than the collector, naval officer or sur- 
veyor, then to the officer making the seizure, 
and the remaining one-fourth to be equally 
divided between the collector, naval officer 
and surveyor; * * * but, where any fine, 
penalty or forfeiture incurred by virtue of 
the laws relating to customs shall be recov- 
ered in consequence of any information given 
by an officer of a revenue cutter, the pro- 
ceeds thereof shall, after the legal deductions, 
including the deductions herein authorized, 
have been made, be disposed of as follows, 
one-fourth to the United States, one-fourth 
to the officers of the customs, as hereinbefore 
provided, and the remainder to the officers of 
such revenue cutter, to be divided among 
them in proportion to their pay." 

The item claimed by the district attorney 
to be taxable and payable to him, is claimed 
under the provisions of the 11th section of 
the act of March 3, 1863 (12 Stat 741), which 
is as follows: "There shall be taxed and 
paid to district attorneys two per centum 
upon all moneys collected or realized in any 
suit or proceeding arising under the revenue 
laws, conducted by them, in which the Unit- 
ed States is a party. The act in relation to 
costs, approved February twenty-sixth, one 
thousand eight hundred and fifty-three, shall 
not apply to such allowances, and the same 
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shall be in lieu of all costs and fees in such 
suit or proceedings." The act of February 
26, 1853 (10 Stat. 161), thus referred to, was 
a bill prescribing what costs and fees should 
be allowed to various officers, and among 
them, district attorneys and all other attor- 
neys and clerks of courts, and its 1st section 
provided, that, "in lieu of the compensation 
now allowed by law" to such officers, "the 
following and no other compensation , shall 
be taxed and allowed." One -item under 
the head of "clerks' fees," in said act, is this: 
"For receiving, keeping and paying out mon- 
ey, in pursuance of the requirements of any 
statute or order of court, one per cent on the 
amount so received, kept and paid." Under 
this provision the clerk claims the allowance 
in question. 

It may be suggested, that, as the district 
attorney and clerk are officers of the United 
States, the two per cent, to the district at- 
torney, and the one per cent to the clerk, 
constitute a share in the forfeiture in this 
case, or, at least, a commission thereon, and 
that, therefore, the act of 1874 repeals the 
provision for the two per cent, to the dis- 
trict attorney, in the 11th section of the act 
of 1863, and the provision for the one per 
cent, to the clerk, in the act of 1853. Do 
the two per cent and the one per cent, un- 
der the statutes which allow them, constitute 
shares in, or commissions on, moneys re- 
ceived for forfeitures, in the sense of the act 
of 1874? I think they do not The act of 
1863 gives the two per cent to the district 
attorney in lieu of costs and fees in the suit, 
and, manifestly, as a compensation to him 
for conducting the suit on behalf of the Unit- 
ed States. It expressly declares that he 
shall have no other costs or fees in the suit/ 
and none under the act of 1853. ' It substan- 
tially repeals the act of 1853, as regards the 
suits mentioned in the act of 1863. If the 
act of 1874 repeals the 11th section of the 
act of 1863, then the district attorney is left 
without any compensation allowed him by 
law in the suits named in such 11th section; 
because, the 3d section of the act of Febru- 
ary 25, 1S71 (16 Stat 431), provides, that, 
"whenever an act shall be repealed which 
repealed a former act such former act shall 
not thereby be revived, unless it shall be ex- 
pressly so provided." Thus, all provision for 
costs and. fees to the district attorney in such 
suits would be repealed, while he would still 
receive the two per cent as costs and fees 
in suits under the revenue laws in which the 
United States is a party, other than suits for 
fines, penalties or forfeitures under the cus- 
toms revenue laws, and the fee bill in the 
act of 1853 would give him costs and fees in 
suits not within the purview of the acts of 
1863 and 1874. 

So, in regard to the clerk, the act of 1853 
gives the one per cent, to him as fees for 
receiving, keeping and paying out the money. 
If he is deprived, by the act of 1874, of such 
one per cent, for receiving, keeping and pay- 
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ing out moneys which are the proceeds of 
fines, penalties or forfeitures under the cus- 
toms revenue laws, there is no provision of 
law under which he can. receive any fees or 
compensation for receiving, keeping or pay- 
ing out such moneys, while he will still he 
entitled to receive the one per cent, for re- 
ceiving, keeping and paying out all other 
moneys. 

It is not to be inferred that any construc- 
tion of the act of 1874 was intended by con- 
gress, which will work such a result, when 
there is a plain and reasonable construction 
of it which will avoid such a result. The 
act of 1874 has no relation to the subject of 
costs or fees, either generally or specifically. 
It relates to the customs revenue laws alone. 
The provisions of the 1st section of the act 
of 1867 answer fully the description, in the 
2d section of the act of 1874, of provisions 
of law under which moieties of fines, penal- 
ties and forfeitures under the customs reve- 
nue laws, or shares therein, or commissions 
thereon, are paid to informers, and to offi- 
cers of the customs, and to other officers of 
the United States. Under the provisions of 
the 1st section of the act of 1867, shares of 
fines, penalties and forfeitures under the cus- 
toms revenue laws are paid to informers, and 
other shares thereof are paid to collectors, 
naval officers and surveyors, who are officers 
of the customs, and other shares thereof are 
paid to the officers of revenue cutters, who 
are "other officers of the United States." 
These shares are paid specifically as shares 
of the fines, penalties and forfeitures, and be- 
cause the moneys shared in are the proceeds 
of the fines, penalties and forfeitures, and 
the persons receiving the shares have not, 
•under any statute, any share in any other 
moneys. The district attorney and the clerk 
do not receive their percentages because the 
moneys are the proceeds of fines, penalties 
and forfeitures, and they receive the same 
percentage on other moneys. The statutes 
which give the percentages do not, in either 
case, call the percentage a "commission." 
Nor does the act of 1867 call the one-half or 
the one-fourth which it names a ''commis- 
sion." Yet, it is no less proper to call such 
one-half or one-fourth a "commission" than 
it is to call the percentages named, "commis- 
sions." The word "commission," in the act 
of 1874, is, therefore, satisfied by referring 
it to the act of 1867. Certainly, the words 
"moieties" and "share" are thus satisfied. 

The district attorney is an officer of the 
United States, and, if the percentage given 
to him by the act of 1863 be regarded as a 
commission, it may be suggested that the 
mischief intended to be reached by the 2d 
section of the act of 1874 extends* to him, 
because he is concerned directly in prose- 
cuting for and recovering the fines, penalties 
and forfeitures, and can influence the prose- 
cution by his conduct of it, and that the act 
of 1S74 must have been intended to apply to 
him as well as to informers and officers of 
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the customs. But this suggestion loses its 
force when it is considered that the same 
construction which would include the dis- 
trict attorney would include the clerk. Yet 
the clerk has no concern in the conduct of 
the suit, and his duty and services for which 
the percentage is given commence with the 
receipt of the money when the suit is prac- 
tically at an end. 

The act of 1874 declares, that, from and 
after the date of its passage, the proceeds 
of all fines, penalties and forfeitures under 
the customs revenue laws shall be paid into 
the treasury of the United States. This is 
no new provision in that act The 1st sec- 
tion of the act of 1867, as before cited, pro- 
vided, that, from the proceeds should be 
deducted the charges and expenses author- 
ized by law to be deducted, and that the 
residue of the proceeds should be paid into 
the treasury of the United States, and then 
be distributed. There is nothing in the act 
of 1874 which indicates that the word "pro- 
ceeds," in its 2d section, is intended to 
mean other than the net sum remaining to 
be disposed of by the officers of the treasury, 
after paying the proper costs and fees inci- 
dental to, and lawfully chargeable for, the 
collection of the moneys. That is what was 
paid into the treasury under the act of 1867, 
and that is what is to be paid into the treas- 
ury under the act of 1874. 

In an abstract sense, detached from all 
context, the acts of 1853 and 1863 are provi- 
sions of law under which the district attor- 
ney and the clerk, in receiving percentages 
on moneys collected for fines, penalties and 
forfeitures undei the customs revenue laws, 
receive shares in such moneys, because they 
receive portions of such moneys measured 
out as aliquot parts thereof, and because, 
but for the existence of such acts, they 
would not receive such percentages. But, 
as before shown, the act of 1874 is satisfied 
fully by holding it to repeal only such provi- 
sions of law as give shares in the proceeds 
of fines, penalties and forfeitures, eo nomine, 
to informers and officers of customs and oth- 
er officers of the United States. 

As respects the clerk, it is to be observed, 
that the item in this case, if allowed, does 
not enure to his personal benefit, but enures 
solely to the benefit of the United States, 
and goes to meet the expenses of his office, 
as regulated by the proper accounting offi- 
cers. The percentages in question must, 
therefore, be taxed, allowed and paid to 
the district attorney and the clerk. 



Case JSTo. 15,932a. 

UNITED STATES v. ONE HUNDRED 

FIFTY BALES UNWASHED WOOL. 

[N. Y. Times, Feb. 21, 1862.] 

District Court, S. D. New York. Feb. 20. 1862. 

Customs Duties— Uxdeuvaluatiox— Forfeitures. 

[If goods imported are invoiced at their actual 

purchase price, they cannot be forfeited for un- 
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del-valuation, although in fact the price stated 
was below* the market value at the place of ex- 
portation.] 

This was an action to forfeit the goods on 
the ground that they were fraudulently un- 
dervalued on entry at the custom-house here 
with intent to evade the payment of duties. 
The wool was imported from Cape Town, in 
March, I860, by the firm of Siffken and 
Ironsides. It was invoiced by them at 10 per 
cent, sterling, per Dutch pound, making about 
20 cents per pound English. On appraisal 
here the appraisers raised the price of one 
bale to 18 per cent, sterling and the rest to 
various amounts, down to 11 pence, raising 
the whole invoice from £2,374. lis. lOd. to 
£3,032. 12s. 5d., and therefore this action was 
brought. Evidence was given on both sides 
as to the market value of wool at Cape Town, 
which was entirely contradictory, but the 
claimants proved that they bought the wool 
at the price at which they invoiced it It ap- 
pearing on the trial that one bale of the wool 
was washed, while it was all invoiced as un- 
washed, the district attorney sought to make 
this a distinct ground of forfeiture; but the 
court declined to allow it, as no such ground 
of forfeiture had been set up in the informa- 
tion. 

Judge Roosevelt, for the United States. 

Piatt, Gerard & Buckey and Mr. Craig, for 
claimants. 

SHIPMAN, District Judge, charged, among 
other things, that if the jury were satisfied 
that the claimants had purchased the wool 
and invoiced it at the purchase price, they 
must find for the claimants, though that 
price were below the market value. 

The jury found a verdict for the claimants, 
and against the government. 

[See Case No. 15,932b.l 



Case K"o. 15,938b. 

UNITED STATES v. ONE HUNDRED 
FIFTY BALES UNWASHED WOOD. 

[New York Times, April 12, 1861.] 

District Court, S. D. New York. April, 1861. 

Customs Duties— Forfeiture for Undervalua- 
tion— Repeal op Statutes— Criminal Intent. 

[1. Section 66 of the act of March 2. 1799 
(1 Stat. 677), and section 4 of the act of May 
28, 1830 (4 Stat. 409), which provide for the 
lorfeiture of goods invoiced below their actual 
•'cost," are still in force (1861), and have not 
been modified by subsequent legislation so as 
to require the invoice to be according to the 
"value" in the place of purchase, instead of 
actual cost. The cases, however, in which the 
actual cost is to be stated, are perhaps limited 
to purchases in the open market in the ordinary 
course of trade, thus excluding cases of pur- 
chase under circumstances calculated to depress 
the price below the market value.] 

[2. To entail a forfeiture for undervaluation, 
under these sections, there must be a concur- 
rence of undervaluation, and intent to evade the 
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pavment of duties; and hence there can be no 
forfeiture of a bale of wool of superior grade 
and value, which was included, by mistake, 
with a shipment of bales of a lower grade, and 
invoiced at the same price with them.] 

Judge Roosevelt, for the United States. 
Gerard & Craig, for defendants. 

Before SHIPMAN, District Judge. This 
is a libel of information in rem, founded 
upon the seizure of 150 bales containing 
unwashed wool, imported into the United 
States from Cape of Good Hope about the 
27th of March, 1860, in the ship Tartar. 
The seizure was upon land, within this dis- 
trict. The cause having been tried by the 
jury, and a verdict rendered for the claim- 
ants [Case No. 15,932a], the libellants move 
for a new trial on the grounds, 1. That 
the verdict is against the evidence. 2. For 
a misdirection of the judge to the jury. The 
act of congress, March 3, 1857 [11 Stat. 
192], among other articles, exempts from 
duty unmanufactured wool of the value of 
20 cents per pound, or less, at the place 
of exportation. This wool in question was 
invoiced and entered at the custom-house 
at a little less than 20 cents per pound, and, 
if that was its true value at the place of 
exportation, it would of course be exempt, 
from duty. If its value at the place of ex- 
portation was over 20 cents, then it was 
subject to a duty of 24 per cent, ad valorem. 
The collector had the wool appraised, and, 
the value fixed by the appraisers being over 
20 cents, the wool was seized on the grounG 
that it had been invoiced and entered at 
less than its value at the Cape, with intent 
to evade the payment of duties thereon, and 
was therefore forfeited. The libel is found- 
ed upon the 66th section of the act of March 
2, 1799, and the 4th section of the act of 
May 2S, 1830. The section of the former relied 
on provides that "if any goods, wares or mer- 
chandise, of which entry shall have been made 
in the office of a collector, shall not be in- 
voiced at the actual cost thereof at the place of 
exportation, with a design to evade the duties 
thereon, or any part thereof, all such goods, 
wares and merchandise, or the value thereof, 
shall be forfeited." The 4th section of the 
act of 1S30, after providing for the examina- 
tion of packages by the collector, enacts 
that if such goods be subject to ad valorem 
duty, the same shall be appraised; and if 
any package shall be found to contain any 
article not described in the invoice, or if 
such package or invoice be made up with in- 
tent, by false valuation, or extension, or 
otherwise, to evade or defraud the revenue, 
the same shall be forfeited. 

So far as this motion for a new trial is 
founded upon the claim that the verdict 
was against the evidence, I am clear that 
it should be overruled. The evidence for 
the claimants was full and explicit, and, 
moreover, was that kind of evidence which 
the supreme court of the United States, in 
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the ease of Clifton v. U. S., 4 How. [45 17. S.] 
242, held to be the best in such eases. It 
■was that kind of evidence which the libel- 
lants in this ease failed to produce, although 
an open commission was sent to the Cape of 
Good Hope to take testimony, where they 
had a consul residing, and where the value 
of this wool could have been shown to be 
above 20 cents per lb., if such had been the 
fact. 

It appeared on the trial, that one of the 
hundred and fifty bales seized, contained 
washed wool, of a fine quality, and that this 
hale was greatly undervalued, and it is 
insisted by the government, that this bale, 
at least, should have been forfeited by the 
jury, and that to that extent their verdict 
was clearly against the evidence, if the stat- 
ute forfeited the merchandise solely on the 
ground of undervaluation. But the statute 
is explicit on this point. There must con- 
cur with the act of undervaluation, the "in- 
tent to evade and defraud the revenue." 
The tendency of the evidence went to show 
that this bale of washed wool was included 
in the consignment and in the invoice and 
entry by inadvertence and mistake. The 
testimony of the consignees is that they 
never knew that there was any such article 
in the consignment, until informed by the 
custom-house officers long after the seizure; 
that they offered the whole one hundred 
and fifty bales (including the washed bale) 
at the same price, supposing it all to be un- 
washed wool. It was conceded on the trial, 
or at least assumed by the court, upon the 
evidence, that this bale of washed wool 
was greatly undervalued in the invoice and 
entry, and the jury were instructed that if 
any such undervaluation was with intent to 
evade the payment of duties, they should 
forfeit it. The jury must have found that 
there was no fraudulent or illegal intent, 
and I see no reason for disturbing the ver- 
dict on that point. This motion, therefore, 
for a new trial, on the ground that the ver- 
dict was against the evidence, must be de- 
nied. 

But it is claimed as another ground for a 
new trial, that the construction given by the 
court in the charge to the jury, of the two 
acts of congress referred to, and especially 
that given to the 66th section of the act of 
1799, was erroneous. This was the main 
point of controversy on the trial. 

The first count of the libel or information 
is founded upon the 66th section of the act 
of 1799, and the jury were instructed that 
if they should find that the wool was pur- 
chased bona fide at the Cape, in open mar- 
ket, in the ordinary course of trade, and 
that the invoice and entry truly stated the 
actual cost of the same at the place of ex- 
portation, it could not be forfeited, and 
their verdict must be for the claimants. 
But if the wool was obtained by the con- 
signors in any other mode than by such 
bona fide purchase, they must then inquire 



what was its true value at the Cape, and 
if the price at which it was invoiced and 
entered truly stated such value, then their 
verdict must be for the claimants. But, if 
the price on the invoice and entry was be- 
low the true value, and was inserted with 
intent to evade the duty, then their verdict 
must be for the government. It is strenu- 
ously insisted that this instruction to the 
jury, so far as it relates to the invoicing 
and entry of goods at their actual cost, un- 
der the act of 1799, is erroneous, although 
no case is cited in support of this claim. 
I am referred by the attorney for the gov- 
ernment to the frequent use of the word 
"value" in the act of 1799, and in subse- 
quent acts relating to the same subject, and 
it is urged that the only just and consistent 
construction is that which reads the words 
"actual cost" as meaning "actual value." 
A brief examination of the authorities will 
show that this claim is not well founded. 
This 66th section has been frequently sub- 
jected to judicial construction. In the case 
of TJ. S. v. Sixteen Packages [Case No. 16,- 
303], decided in 1819, which was an informa- 
tion founded on this section, Mr. Justice 
Story held that forfeiture was not inflicted 
if the goods were invoiced and entered at 
the actual cost of a bona fide purchase, al- 
though that might be below the actual, value. 
In Ninety-Five Bales of Paper v. U. S. [Id. 
10,274], decided in 1829, it was held, on ap- 
peal, by Livingston, C. J., that the term "ac- 
tual cost" applied also to goods manufac- 
tured abroad by the importer, and by him ex- 
ported to the United States. In that case 
it was decided that all that was to be added 
to the cost of the raw material was the price 
or value of the labor employed in the manu- 
facture, and the expense of transportation 
to the seaport whence it was shipped to the 
United States, and that the sum of these 
three items was the proper one to be entered 
in the invoice and entry as the actual cost. 
From the remark of the secretary of the 
treasury, in his report to the house of repre- 
sentatives, 17th January, 1817, this would 
seem to be the view entertained by the col- 
lectors, and in accordance with their prac- 
tice under it. As the law then stood it work- 
ed injustice to the merchant who purchased 
his goods in the foreign market, paying the 
market price for them; for it is obvious that 
the cost price of purchased goods, upon 
which cost price duties were to be assessed, 
would ordinarily be enhanced by an amount 
equal to the profit of the manufacturer, and 
thus, in effect, the purchaser of foreign 
goods who imported them would be compel- 
led to pay a higher rate of duty than the for- 
eign manufacturer who sent to the United 
States the goods to be manufactured. The 
act of April 20, 1S18 [3 Stat. 433], and espe- 
cially the act of March 1, 1823 [Id. 729], rem- 
edied the unequal operation of the law in 
some particulars. But the test of forfeiture 
of goods purchased in the foreign market, as 
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fixed by the 66th section of the act of 1799, 
still remained in full force. Indeed, the 
"basis of valuation upon which duties were 
to be assessed remained unchanged notwith- 
standing the 5th section of the act of 1S18 
provided that the owner or importer should 
declare on oath that the invoice exhibited 
the true value of the goods in their then 
state of manufacture. In Tappan v. U. S. 
[Case No. 13,749], decided in 1822, Mr. Jus- 
tice Story held, after a thorough discussion 
of the subject, that the cost price and not 
the real value was still the basis of valua- 
tion for the assessment of duties. A fortiori 
goods entered at their cost price in a bona 
fide purchase could not be forfeited because 
entered at cost. The same construction was 
given to the statutes as they then stood, by 
the supreme court of the United States, in 
U. S. v. Tappan, 11 Wheat. [24 U. S-] 419. 
The latter case was argued by eminent coun- 
sel, and an elaborate opinion given by the 
court In U. S. v. 12 Casks [Case No. 16,- 
053], which was an information on the 4th 
section of the act of 1830, decided in 1834, 
Mr. Justice Hopkinson held that, "Two tests 
of value are given by the revenue laws: 1. 
In case of the purchase of goods in a foreign 
place, exported to the "Dnited States, the 
true value at which they must be invoiced 
and entered is the actual cost and price at 
which they were sold and purchased. 2. In 
case of goods sent to this country by the 
manufacturer, on his own account, the true 
value at which they must be invoiced and 
entered, is the market price or value at the 
place of exportation." These are the pre- 
cise tests submitted to the jury in the case 
now under consideration, with the liberal 
qualification for the government added that 
the purchase must be in the open market, in 
the ordinary course of trade, thus excluding 
such purchases as might be made under cir- 
cumstances calculated to depress the price 
paid below that of the general market This 
rule is believed to be not only warranted by 
the statute, but eminently just and reasona- 
ble in itself. No better or safer standard of 
value can be found than that which is fixed 
by the scale of prices paid in the market, in 
the course of bona fide sales. In Alfonso v. 
U. S. [Case No. 188], decided in 1843, which 
was a libel of information on this 66th sec- 
tion of the act of 1799, while deploring the 
endless embarrassments arising 6ut of any 
attempt to fully harmonize and reconcile all 
the various separate acts of congress relat- 
ing to the collection of the revenue, Judge 
Story still adhered to the construction of the 
act of 1799, as laid down by him in the cases 
in Mason, already cited. The supreme court 
of the United States have repeatedly held 
that the 66th section was not repealed, but re- 
mained in full force. This was either as- 
sumed or directly decided in Woods v. U. S., 
16 Pet [41 U. S.] 342; Clinton v. U. S., 4 
How. [45 U. S.] 242; Buckley v. U. S., Id. 
251. The controversy has been renewed 
from time to time, and as late as 1854 reap- 



peared in the supreme court. In the case 
of U. S. v. Sixteen Packages, 17 How. [58 U. 
S.] S5, and in the three cases that follow in 
the same volume, it was held that the 66th 
section of the act of 1799 was still in full 
force. I judge from an examination of that 
case that the information was founded sole- 
ly upon that section. And it was argued 
that it was repugnant to and repealed by 
the 13th and 15th section of the act of 1823, 
and by the 17th section of the act of 1842, 
and the court below so held. But the su- 
preme court held that the latter acts had no 
such effect, and that the 66th section was 
still in force, reversing the judgment below. 
But the government concedes that this 66th 
section is not repealed, in the strict sense of 
that term. One of the counts in this in- 
formation is founded upon it. Still it is ear- 
nestly urged that it is modified; that the 
word "cost" therein has lost its original sig- 
nification, and by subsequent legislation has 
been transformed in meaning into "value." 
In other words that congress has, in effect, 
struck out of the section the "cost," and in- 
serted that of "value." We have already 
shown that this claim is not warranted by 
the decided eases, and we think it has no 
foundation in reason, or in any sound rule 
of construction. Such an interpretation would 
be calculated to mislead the unwary, and 
would convert a highly penal statute into a 
trap for the honest importer. 

It is hardly necessary to add that the 
grounds upon which this case is disposed of 
do not reach the question as to the present 
basis of valuation, upon which duties are to 
be assessed. This is quite another and dif- 
ferent subject The penalties for mere un- 
dervaluation, whether in form of fines or 
additional duties, rest upon their own 
ground. In .the case of this wool, if its val- 
ue at the place of exportation was over 20 
cents per pound, then it was liable to a duty 
of 24 per cent But that is not the question 
now before the court, nor the one presented 
to the jury. The only question disposed of 
is, can this wool, having been purchased at 
the Cape of Good Hope, bona fide, in the 
open market, in the ordinary course of trade, 
and invoiced and entered at its cost truly 
stated, be forfeited? I think it cannot The 
motion for a new trial must therefore be 
overruled, and judgment be entered for the 
claimants, discharging the goods from the 
custody of the marshal. 



Case 3STo. 15,933. 

UNITED STATES v. ONE HUNDRED 

AND FIFTY-SIX PACKAGES 

OF TEA. 

[2 Int. Rev. Rec. 22.] 

District Court, & D. New York. July, 1865. 

Nok-Intbkcourse Act— Confiscation op Goods. 

[Merchandise ordered from China by mer- 
chants of Richmond, Va., and originally con- 
signed to them, but for which, three days be- 
fore the president's proclamation of August 
16, 1S61, declaring that part of Virginia in a 
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state of insurrection, and prohibiting inter- 
course with the inhabitants thereof, such mer- 
chants executed an assignment to New York 
creditors to cover advances previously made by 
the latter, and which merchandise, on its arri- 
val at the port of New York, passed into the 
care and custody of such assignees, and was dis- 
charged under a general order by which the rest 
of the cargo was discharged, and was then 
placed in the public stores, was not liable to 
confiscation, under such proclamation and the 
act on which it was based, as "proceeding" to 
a hostile state.] 

The facts of the case were substantially 
as follows: The tea -was shipped in May, 
1SG1, by Russell & Co., of Sbanghae, on 
board the ship Dora, bound to New York, 
and was consigned to Edmund Davenport 
& Co., of Richmond, Virginia. In October, 
1SG1, the vessel arrived in this city, and the 
tea was seized here by the collector of the 
customs. Messrs. Paxson's Son & Co., the 
New York agents of Davenport & Co., put 
in their claim for the tea, under an assign- 
ment of Davenport & Co., made to them a 
day or two before the issuing of the proc- 
lamation under the non-intercourse act. 
The letter containing the assignment reached 
the postmaster-general, but not Paxson's, Son 
& Co. They did nothing in relation to the 
property, except put in this claim. The 
questions which arose were very interesting 
and complicated, but after thorough argu- 
ment upon the verdict originally obtained 
for the government, the tea was awarded to 
the claimants. 

SHIPMAN, District Judge. In the spring 
of 1861, one hundred and fifty-six packages 
of tea were shipped from China to the port 
of New York, consigned to and owned by 
Edmund Davenport & Co. This firm was 
located in Richmond, Virginia, where its 
members resided, and were large dealers in 
groceries, including teas. Samuel C. Pax- 
son's Son & Co. were merchants in and re- 
sided at the city of New York, and had for 
a long time been correspondents of Daven- 
port & Co., had taken charge of the goods 
consigned to the latter at New York, and 
when proper forwarded the same to them at 
Richmond, Va. The latter also acted gen- 
erally as the agents of the former in New 
York, purchased goods for them, and re- 
ceived consignments for them from different 
parts of the world. Prior to the 13th of 
August, 1861, Paxson's Son & Co. had pur- 
chased for Davenport & Co. a large quanti- 
ty of flour, which had been shipped abroad, 
and had made advances on the same, for 
which the latter firm were indebted to them 
in the sum of $16,158.20. On the 13th of 
July, 1861, congress passed an act entitled 
"An act further to provide for the collection 
of duties on imports, and for other pur- 
poses," the fifth section of which provides 
"that whenever the president, in pursuance 
of the provisions of the second section of 
the act entitled 'An act to provide for the 
calling forth of the militia to execute the 
laws of the Union, suppress insurrections 



and repel invasions, and to repeal the acts- 
now in force for that purpose, approved 
February 2S, 1795,' shall have called forth 
the militia to suppress combinations against 
the laws of the United States, and to cause 
the laws to be duly executed, and the insur- 
gents shall have failed to disperse by the 
time directed by the president, and when 
said insurgents claim to' act under the au- 
thority of any state or states, and such 
claim is not disdained or repudiated by the 
persons exercising the functions of govern- 
ment in such state or states, or in the parts 
thereof in which such combination exists, 
nor such insurrection be suppressed by said 
state or states, then in such case it shall be 
lawful for the president by proclamation to 
declare the inhabitants of such state or any 
section or part thereof where such insurrec- 
tion exists, are in a state of insurrection 
against the laws of the United States, and 
thereupon all commercial intercourse by and 
between the same, and the citizens thereof, 
and the citizens of the rest of the United 
States, shall cease and be unlawful so long 
as such condition of hostility shall continue, 
and all goods, chattels, wares and merchan- 
dise coming from said state or section, into 
the ports of the United States, and all pro- 
ceeding to such state or section by land or 
water, shall, together with the vessel or 
vehicle conveying the bame, or conveying 
persons to or from such state or section, be 
forfeited to the United States." There are 
provisions to this section, but they have no 
material bearing upon the case now under 
consideration. The contingency contemplat- 
ed by this act having arisen, the president, 
in pursuance thereof, on the 16th day of 
August, 1861 [12 Stat 1262], issued a procla- 
mation declaring certain states and sections, 
including that part of Virginia in which 
Richmond is situated, in a state of insurrec- 
tion, declaring unlawful and prohibiting com- 
mercial intercourse between the inhabitants 
thereof and other parts of the United States, 
and forfeiting to the United States all goods, 
chattels, wares and merchandise coming 
from or proceeding to said hostile states or 
section, from other parts of the United 
States, without the special license and per- 
mission of the president. On the 13th of 
August, 1861, three days before the issuing 
of this proclamation, Edmund Davenport & 
Co. at Richmond executed an assignment of 
the teas in question to Samuel Paxson's Son 
& Co.. of New York, directing the latter to 
hold the same to cover advances made by 
them for the Richmond firm, and for which 
there was then due to Paxson's Son & Co. 
the sum of $16,158.20. This assignment was 
endorsed in a letter directed to S. C. Pax- 
son's Son & Co., New York, with a United 
States three cent postage stamp on the 
envelope, and was no doubt immediately 
despatched on its way to New York. It, 
however, never reached the parties to whom 
it was directed, but in some way came into 
the hands of one of the assistant postmas- 
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ters-general of the United States, and was 
by him transmitted to the custom house au- 
thorities at New York. Subsequently, on the 
12th of October, 1861, the teas arrived at 
New York by the British ship Dora. The 
discharging of the ship was proceeded with 
under a general order, under the supervi- 
sion of an inspector of customs. These teas, 
were, however, kept on board by the direc- 
tion of Deputy Surveyor Brown, until the 
balance of the cargo was nearly or quite all 
discharged, when they were finally taken to 
the public stores Nos. 56 and 58 Greenwich 
street, where they remained until the 12th 
of November, 1861; when they were seized 
and forfeited to the United States. A libel 
of information was filed in the district court 
for the Southern district of New York, alleg- 
ing a forfeiture on the ground that the goods 
were, at the time of the seizure, proceeding 
to the state of Virginia, in violation of the 
act of congress and the proclamation of the 
president heretofore cited; and also on the 
further ground that they were intended to 
be used for insurrectionary purposes con- 
trary to the 1st, section of the act of August 
6, 1861 [12 Stat 319], entitled "An act to 
confiscate property used for insurrectionary 
purposes." Samuel C. Paxson's Son & Co. 
have filed a claim for the teas, alleging that 
at the time of the seizure they were the law- 
ful owners thereof and entitled to possession 
of the same; and also a plea denying that 
they were forfeited to the United States. 
The ease was tried by the jury, and as 
there was no dispute about the material 
facts, by request and assent of counsel on 
both sides, the court directed a verdict for the 
United States, subject to the opinion of the 
court on the questions of law arising on the 
conceded or proved and undisputed facts. The 
question now is, shall the verdict stand, or be 
set aside, and the libel dismissed? 

These goods must have been ordered by 
■ Davenport & Co. long before the commence- 
ment of hostilities. They were one of the 
ordinary classes of merchandise in which the 
firm had long dealt, and there is no fact in the 
case from which an inference can be drawn 
that they were intended for insurrectionary 
purposes. No plausible ground has been shown 
for confiscating these goods under the act of 
the 6th of August, 1861. The only- other ques- 
tion is, were they "proceeding" to Richmond 
in any sense of the word, at the time of their 
seizure? They had come by sea from China, 
in due course of trade, to New York; and 
though originally owned by and consigned to 
Edmund Davenport & Co., of Richmond, when 
they arrived at New York they passed, under 
an established arrangement entered into long 
before, into the care and custody of Paxson's 
Son & Co., and were discharged under the 
general order, by which the rest of the cargo 
was discharged. They were discharged and 
placed in the public stores, where they re- 
mained some two or three weeks, when they 
were seized as forfeited to the United States 
27FED.CAS — 18 
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on the ground that they were proceeding to 
Virginia, in violation of the act of July 13, 
1861, and the proclamation of the president in 
pursuance thereof. What is the undisputed 
evidence on this point? The goods were not 
in fact proceeding to Virginia, but were lying 
in the public stores in New York. Now, in 
view of the undisputed evidence can they be 
said to have been in construction of law, in 
transit to Richmond? As they were not in 
fact being transported, whether they were con- 
structively so or not, must depend on the in- 
tention of the parties who had the disposition 
of them. The uncontradicted proof is that 
the New York firm whose duty it was to take 
the care and custody of these goods here, did 
not intend that they should proceed to Rich- 
mond, but on the other hand they intended to 
retain the goods, subject to the order of Dav- 
enport & Co. The latter were heavily indebt- 
ed to them, and their interest was strongly 
in favor of retaining the goods in New York. 
The ports of Virginia were already, and for a 
long time had been Fockaded by the United 
States, and there is nothing in the case which 
throws the remotest suspicion upon the loyal- 
ty of Paxson's Son & Co., or can authorize the 
court to infer that they were intending to 
ship these goods to Virginia, in violation of 
the blockade, the statute, and the president's 
proclamation. Their whole interest was to 
keep the goods here, and I think the undisput- 
ed evidence conclusively shows that such was 
their intention. These teas, then, resting in 
the storehouses at New York, subject to the 
control of no one there except the authorities 
of the custom house and Paxson's Son & Co., 
were not by any intendment of either, either 
in fact or constructively, proceeding to Rich- 
mond. On the other hand, what was their 
status, so far as Edmund Davenport & Co. 
were concerned? On the 13th of August, three 
days prior to the proclamation of the presi- 
dent, Davenport & Co. executed and sent for- 
ward the assignment and order already refer- 
red to directing Paxson's Son & Co. to hold 
these teas in New York, as an offset to the 
debt due the latter from the former firm for 
advances. True, this paper did not reach 
Paxson's Son & Co., but did reach the cus- 
tom house authorities, and they had it in 
their hands when they seized the teas. This 
document, whether valid as an assignment or 
not, clearly rebuts the* presumption of any in- 
tention on the part of Davenport & Co., to 
haye these teas proceed to Richmond. On the 
contrary, it is the most cogent evidence of 
their intention that they should not proceed 
to Richmond, but should be held in New York 
and applied in the discharge of the debt due 
their New York correspondents. These goods, 
then, were neither in fact nor constructively, 
through the intendment of any party, "pro- 
ceeding" to Richmond or any other hostile 
section, in violation of any law of congress or 
proclamation of the president. They were, 
both by Davenport & Co., and Paxson's Son & 
Co., intended to remain in New York. The or- 
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der from the former to that effect was made 
before the proclamation interdicting commer- 
cial intercourse between the two sections, and 
was lawfully made, and the transmission of it 
by mail or otherwise contravened no statute 
or proclamation. Nay, more, it was an act 
which Davenport & Co. were in duty, bound to 
perform, both to prevent an infraction of law 
and to protect their New York creditors, and 
was, therefore, in compliance with, and fur- 
therance of, the very object of the statute and 
proclamation upon which this prosecution is 
founded. It follows from these views that 
the verdict must be set aside, and that the 
libel should be dismissed. 



Case Wo. 15,934. 

UNITED STATES v. ONE HUNDRED 

AND FIFTY-THREE BARRELS OF 

DISTILLED SPIRITS. 

[6 Int. Rev. Rec. 203.] 

District Court, S. D. New York. Dec, 1867. 

INTEUNAL REVENUE— FORFEITURE— XLLKGAL DIS- 
TILLATION. 

In the case of the United States against 153 
barrels distilled spirits and the distillery, and 
all property therein, at 136 Cedar street, 
BLATCHFORD, District Judge, directed the 
jury to the 26th, 48th, and 45th sections of 
the internal revenue law [13 Stat. 223], which 
applied to this case. The jury, after a short 
absence came into court and asked to have 
the 48th section explained. The judge read 
the section, by which it is provided that by a 
violation of the section, not only the whiskey, 
but the entire stock of property of whatsoever 
kind, became forfeited to the government. 
The jury again retired, and after an absence 
of five minutes returned with a verdict for the 
government, under the three sections referred 
to. 

D. C. Birdsall, for claimants, moved for a 
stay of judgment for twenty days. 

S. G. Courtney, Dist. Atty., opposed the mo- 
tion, and said he would oppose motions for 
postponement of judgment in all cases where 
juries find for the forfeiture of the spirits, 
and further, that he would, on Saturday next, 
move the court that the stay of twenty days 
granted in two cases last week should be 
vacated. 



Case Wo. 15,935. 

UNITED STATES v. ONE HUNDRED 
AND FORTY-SIX THOUSAND SIX 
HUNDRED AND FIFTY CLAP- 
BOARDS. 

[4 Cliff. 301; i 20 Int. Rev. Rec. 98.] 

Circuit Court, D. Rhode Island. June Term, 

1874. 

Customs Duties — False Valuation — Intent — 
Collateral Facts. 
1. In cases of false valuation of goods in the 
invoice, legal evidence of other fraudulent acts 



i [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 



of a similar nature committed at about the 
same time, and when the same motive may be 
supposed to exist, is admissible to show the in- 
tent of the actor with respect to the matter 
charged against him in the information. 

2. Positive proof of fraudulent acts is not 
generally to be expected, and the law allows a 
resort to circumstantial proof to ascertain the 
truth. 

3. When the intent or guilty knowledge of a 
party is material to the issue, collateral facts 
tending to establish such intent or knowledge, 
are properly admissible in evidence. 

4. In this case it was proper to show that 
the value given in the invoice was less than the 
actual market value of the merchandise, and 
that the party making the entry knew that 
fact. Therefore proof of correct entries made 
about the same time, of the same kind of 
goods, by the claimant, was admissible to 
show that he knew the real value of the mer- 
chandise. 

[Error to the district court of the United 
States for the district of Rhode Island.] 

Libel of information in rem, by the United 
States attorney, against 146,650 clapboards 
[Israel Meritt, claimant], seized by James 
Shaw, Jr., collector of the port of Providence, 
in this district. Trial in the district court by 
jury. Verdict for claimant [Case unreport- 
ed.] Error to the district court. Due seizure 
on land was made of the merchandise describ- 
ed in the record, and the district attorney on 
the 10th of June, 1871, filed in the district 
court for this district an information against 
the same, claiming that it was forfeited to 
the United States, for the reason therein set 
forth, as follows: (1) That the merchandise 
was falsely valued, in the invoice presented 
to the collector, at a less price than the ac- 
tual market value thereof, at the time and 
place when and where the same was pro- 
cured or manufactured; that the said invoice 
was then and there made up, with intent, by 
the said false valuation, to evade and defraud 
the revenue. (2) That the said owner, con- 
signee, or agent, then and there knowingly 
entered, or attempted to enter, the merchan- 
dise by means of a false invoice, or by a false 
certificate of a consul, vice-consul, or com- 
mercial agent, or by means of an invoice 
which then and there did not contain a true 
statement of all the particulars required by 
the act to prevent and punish frauds upon 
the revenue. 12 Stat. 738. Service was 
made, and the claimant appeared and filed an 
answer, denying all the material allegations 
of the information. Issue was duly joined 
upon the allegations set forth in the informa- 
tion, as denied in the answer, and the parties 
went to trial. Evidence was introduced by 
both parties, and the jury returned their ver- 
dict for the claimant. Exceptions were taken 
by the United States to the ruling of the ccurt, 
in the progress of the trial, and to the in- 
structions given by the court to the jury. 
Two errors were assigned by the United 
States: (1) That the court erred in refusing 
to admit the invoice dated June G, 1S70, offer- 
ed by the district attorney, as tending to show 
that the claimant shipped from the same port, 



[27 Fed. Cas. page 275] 



(Case No. 15,935) U. S. v. ONE 



about that time, a cargo of clapboards of a 
quality inferior to that of the cargo seized, 
and entered the same at the port of Provi- 
dence, at a much higher valuation than the 
invoice value of the cargo seized, it appear- 
ing that the market value of such lumber at 
the two periods was substantially the same. 
(2) That the district judge erred in the instruc- 
tion given to the jury that they could not re- 
turn a verdict for the United States, even if 
they found that the invoice value of the mer- 
chandise, as given in the invoice presented to 
the collector, did not conform to the value 
of such goods in the actual markets of the 
country of production, unless that they should 
also find that such discrepancy was not the 
result of honest error on the part of the own- 
er, consignee, or agent, in respect to matters 
of law or fact; but that it was made know- 
ingly, and with design to evade the payment 
of the duty which he knew was legally charge- 
able on the said merchndise. 

John A. Gardner, U. S. Arty. 
Samuel Currey and Wingate Hayes, for 
claimant. 

CLIFFORD, Circuit Justice. Goods im- 
ported into the United States, subject to ad 
valorem duty, could not be admitted to entry 
under the act of March 1, 1823, unless a true 
invoice of the same was presented to the 
collector at the time of the entry, except as 
provided in section 2 of that act; and sec- 
tion 4 of the act of May 28, 1830, provided 
that if any package shall be found to con- 
tain any article not described in the invoice, 
or if such package or invoice be made up 
with intent, by a false valuation or exten- 
sion, or otherwise, to evade or defraud the 
revenue, the same shall be forfeited. 3 Stat. 
729; 4 Stat 410. Regulations of a similar 
nature, but much more minute in their char- 
acter are contained in section 1 of the act of 
March 3, 1863, and the same section provides 
that if the owner, consignee, or agent shall 
knowingly make or attempt to make an en- 
try thereof by means of any false invoice or 
false certificate of a consul, vice-consul, or 
commercial agent, or of any invoice which 
shall not contain a true statement of all the 
particulars required, or by means of any 
other false or fraudulent document or paper, 
or of any other false or fraudulent practice 
or appliance whatsoever, said goods or their 
value shall be forfeited and disposed of as 
other forfeitures, for violation of the revenue 
laws. 12 Stat 738. 

Cases of fraud like the one charged in the 
information are among the well-recognized 
exceptions to the general rule, that other 
wrongful acts of the respondent are not ad- 
missible in evidence on the trial of the par- 
ticular charge immediately involved in the 
issue. Legal evidence of other fraudulent 
acts of a similar nature, if committed at or 
about the same time, and when the same 
motive may reasonably be supposed to exist, 



are admissible in cases of this description, 
with a view to establish the intent of the 
actor in respect to the matter charged against 
him in the information. Decided cases may 
be found which go further, and hold that 
such evidence is admissible as affording a 
ground of presumption to prove the agency 
of the respondent in the matter charged; but 
whether so or not it is clearly competent to 
show the intent or guilty knowledge of the 
actor in respect to the matters immediately 
involved in the issue on trial. Gary v. Ho- 
tailing, 1 Hill, 311; Irving v. Motley, 7 Bing. 
543; Rowley v. Bigelow, 12 Pick. 307; Cas- 
tle v. Bullard, 23 How. [64 U. S.] 186. Intent 
and knowledge were distinctly put in issue 
by the pleadings, and in such cases it is al- 
lowable, as well in civil as in criminal cases, 
to introduce evidence of other acts and do- 
ings of the respondent, of a kindred charac- 
ter, in order to illustrate or establish his in- 
tent, knowledge, or motive in the particular 
act directly in judgment All experience 
shows that such must be the rule, as in no 
other way would it be practicable, in many 
cases, to establish the real intent or motive 
of the actor, especially in transactions where 
the single act, if tiken by itself, would not 
be decisive either way. 

Guilty knowledge is in many cases an es- 
sential ingredient of crime, and in the trial 
of such cases, evidence of the commission of 
other kindred offences about the same time 
is always admitted as tending to prove that 
ingredient of the charge. Many cases of 
fraud also require the application of the same 
principle, as the charge of fraud usually in- 
volves the motive and intent of the party 
charged, which can only be deduced from 
a great variety of circumstances, no one of 
which is absolutely decisive. Positive proof 
of fraudulent acts is not generally to be ex- 
pected, and for that reason, among others, 
the law allows a resort to circumstances as 
the means of ascertaining the truth. When- 
ever the necessity arises for a resort to cir- 
cumstantial evidence, either from the nature 
of the inquiry or the failure of direct proof, 
objections to testimony on the ground of ir- 
relevancy are not favored, as the force and 
effect of circumstantial facts, usually and al- 
most necessarily, depend upon their connec- 
tion with each other. Circumstances alto- 
gether inconclusive if separately considered, 
may, by their number and joint operation, 
especially if corroborated by moral coinci- 
dences, be sufficient to constitute conclusive 
proof. Wood v. U. S., 16 Pet [41 U. S.] 360. 
Hence, it is held, that whenever the intent 
or guilty knowledge of a party is material to 
the issue, collateral facts, tending to establish 
such intent or knowledge are properly admis- 
sible in evidence. U. S. v. Four Cases Printed 
Merinoes [Case No. 15,146]; Bottomley v. U. 
S. [Id. 1,688]; Alfonso v. U. S. [Id. 188]; 
Taylor v. U. S., 3 How. [44 U. S.] 207; Buck- 
ley v. U. S., 4 How. [45 U. S.] 259. Concede 
all that, and still it is contended that the 
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evidence offered was properly rejected be- 
cause the entry of the merchandise described 
in the invoice offered in evidence "was not 
made about the time of the supposed fraudu- 
lent act charged in the information, and the 
argument is, that the evidence of other fraud- 
ulent acts is never -properly admissible, even 
to show a criminal or fraudulent intent or 
guilty knowledge of the respondent, unless 
the acts were of a kindred nature, and were 
done and committed about the time of the 
alleged criminal or fraudulent act, for which 
the accused or respondent is on trial. But 
the evidence rejected in this case was not 
offered to prove a prior criminal or fraudu- 
lent act, nor does the offer of proof, as dis- 
closed in the bill of exceptions, assume that 
the prior entry was made to defraud the rev- 
enue, or to evade the payment of the lawful 
duties. On the contrary, the offer of proof 
assumes that the prior entry was made in 
good faith, and that the merchandise describ- 
ed in the invoice was correctly valued. 
Plainly the evidence was not offered for any 
such purpose, but to show that the importer 
well knew that the merchandise imported 
was of much greater value in the markets of 
the country where it was produced than the 
price given in the invoice presented to the 
collector. Beyond all doubt, it was proper 
to show that the value as given in the in- 
voice was less than the actual market value 
of the merchandise, and that the party mak- 
ing the entry knew that fact 

Direct proof of those allegations could hard- 
ly be expected, and it follows that the prose- 
cutor might properly resort to circumstances 
to support the charge. Great latitude is 
justly allowed by the law to the reception of 
circumstantial evidence, whenever a resort to 
it becomes necessary, either from the nature 
of the inquiry or the failure of direct proof. 
Collateral facts may be proved in such a 
case, though, when considered separately, 
they are quite insufficient to establish the 
given hypothesis, if it appears that by their 
joint operation they tend to support the the- 
ory they are offered to sustain. Tested by 
that rule, it is clear that the evidence of- 
fered and rejected had some tendency to 
prove that the invoice value of the merchan- 
dise was less than the market value of the 
same, and that the importer knew that fact 
at the time he made the entry, and it is 
equally clear that if the importer knew what 
the market value of the merchandise was, it 
is wholly immaterial when or by what means 
be acquired such knowledge. It was as- 
sumed by the United States, that the price 
of such merchandise was substantially the 
same at the two periods, and if such was the 
fact, it is difficult to see why the evidence 
was not admissible. They offered to prove 
that fact, and the ruling having been made 
with the understanding that, if the evidence 
was admitted, it would be followed up by 
proof to that effect, I am of the opinion that 
the ruling was erroneous and that the ob- 



jection to its admissibility should have been 
overruled. 2 Grab. & W. New Trials, 665; 
Hill. New Trials, 310. Suppose it were oth- 
erwise, still T am of the opinion that the 
judgment must, be reversed, for the reason 
given in the second error assigned. Much 
discussion of that proposition is unnecessary, 
as the instruction given to the jury is directly 
opposed to the rule adopted by the unani- 
mous decision of the supreme court Barlow 
v. TL S., 7 Pet [32 TL S.] 410; Cambioso v. 
Maffet [Case No. 2,330]; U. S. v. Eighty-Five 
Hogsheads of Sugar [Id. 15,037]. Mistake 
of law in such a case is no defence to an 
information for a forfeiture, nor is there any 
thing in the act of congress under which the 
information in this case was drawn, to take 
the ease out of the general rule established 
by the authorities cited by the United States. 
Judgment reversed, and the case remanded 
for a new triaL 



Case No. 15,935a. 

UNITED STATES v. ONE HUNDRED 

AND NINETY-ONE CASKS OP 

GLASSWARE. 

[Betts, D. C. MS. 1.] 

District Court, S. D. New York. 1836. 

Foreign Statutes — How Pkoven. 

[The statutes of England may be proven by 
the printed publications thereof obtained from 
the queen's printer.] 

On the trial of this cause now before the 
court and a jury, the district attorney offered 
to read in evidence printed acts of parliament 
5 & 6 Wm. IV. and 1 & 2 Vict, in relation to 
exportation and the drawback duty on glass, 
and called a witness who testified that he 
was in London in 1838, and went to the par- 
liament printing house, to procure the said 
acts of parliament, but was referred to the 
queen's private printer as the only one who- 
could furnish them; that he accordingly went 
to the store of the queen's printer, and there 
purchased the acts in question. 

Mr. Patterson, for claimants [Booth & Co.], 
objected to the admissibility of the statutes 
as evidence, contending that the district at- 
torney must prove them by producing ex- 
emplifications under the general seal of Eng- 
land, authenticated by the secretary of state 
for foreign affairs, or by a sworn copy com- 
pared with the rolls of parliament. Mr. Pat- 
terson cited many cases to show that such, 
was the rule of evidence. 

BETTS, District Judge, remarked that the 
ancient strictness of the rule respecting proof 
of foreign laws had been much relaxed in 
England, and more so in the United States, of 
late years. That the cases cited by counsel 
showed what the law had been on the sub- 
ject and also indicated some of the modifi- 
cations of its former rigor, which had become 
incorporated in the modern practice; and it 
might have been added that in this state, un- 
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til comparatively a recent period, not only 
was such strictness of proof exacted in re- 
spect to the laws of foreign nations, and of 
our sister states, as foreign laws, but even the 
statutes of our own legislature could not he 
read, of right from the statute book. At this 
day, it is believed that in most of the states, 
and in the courts of the United States, the 
public laws are read from the printed statute 
books of the respective states and such pub- 
lications are accepted as at least prima-facie 
evidence of the law. 

I am not aware of any higher authority than 
a like usage and general acquiescence in it, 
for reading the acts of congress in this court 
from the statute book, nor why, if the rule ad- 
verted to is to be administered as it was for- 
merly laid down, the district attorney shouid 
not be driven to produce exemplifications of 
every statute of congress offered in evidence 
here. In whatever terms the rule may be 
sometimes expressed, it seems to me, such 
cannot be its spirit; and if executed accord- 
ing to the letter, clearly the highest or best 
evidence would not be an exemplification un- 
der a foreign seal, but the oath of the king 
himself, perhaps, who sanctioned the law, or 
of the public functionaries who were present 
when it was enacted or passed through all the 
forms rendering it completely a law. 

The cases speak of foreign law as facts to 
be proved by the best evidence; but certain- 
ly the spirit of cases, particularly in the 
courts of the United States, regard the pro- 
mulgation or publication of the foreign laws 
as the fact to be proved, and not the formula of 
its enactment or registration. It is no less 
the law if the law-giver declares it by procla- 
mation or insertion in a newspaper, than if 
inscribed in the roll of the tower, and accord- 
ingly it would seem that the only essential 
matter to be proved is, whether it has been 
published and promulgated as the law of the' 
country. The fact of publication may be 
proved by evidence competent to establish 
any other fact en pais. The act being that of 
a sovereign, does not necessarily demand a 
different order, of proof, than if it was the 
declaration or notification of a private person. 

In this point of view, I think the evidence 
is admissible. But, in my opinion, foreign 
statutes in relation to the navigation, exports, 
and imports of a country may be read in evi- 
dence as history of its policy, and upon the 
same principle that its annals are read to 
prove changes of succession, changes of 
dynasty, or other political events, and facts 
of a public and notorious character. If the 
offer of the proof rested upon the statutes 
only, I should receive it as sufficient prima 
facie evidence, because, if the rule in this be- 
half is yet unsettled and dubious, it is time 
that the highest tribunal of this land should 
declare and determine it. And I may add, I 
should regret to see the United States behind 
England in recognising and administering this 
rule of evidence, upon liberal and philosoph- 
ical principles, and that, whilst the public 



laws of this country are read there, in the 
first instance, without question, we should 
exclude from our courts like proof of the 
laws of England. 

The judge accordingly decided that the stat- 
utes should be read. Counsel for claimants 
excepted to the decision. 



Case No. 15,936. 

UNITED STATES v. ONE HUNDRED 

AND SEVENTEEN PACKAGES OP 

PLUG TOBACCO. 

[10 Ben. 343.] * 

District Court, S. D. New York. March, 1879. 

Hetv Trial — Verdict against Evidence — For- 
feiture for Violation of Internal 
Revenue Laws. 
A verdict in favor of the defendant, in a 
suit for forfeiture of goods for violation of the 
internal revenue laws, will not he set aside as 
against the evidence, though as to a small part 
of the goods proceeded against, the court enter- 
tains no doubt that upon the evidence the ver- 
dict is wrong. 

Edward B. Hill, Asst. U. S. Dist. Atty. 
Thos. Harland, for claimant. 

CHOATE, District Judge. In this case, 
which is a suit by information against 117 
boxes of tobacco, the forfeiture of the goods 
is sought for on the grounds that the stamps 
on the boxes were old stamps used a second 
time, and also that the stamps were not can- 
celled by the government die. The tobacco 
was manufactured in North Carolina, and con- 
signed for sale to a commission merchant in 
New York, where it was seized. The jury 
have found a verdict for the defendant. The 
trial occupied three days. No exceptions 
were taken on the trial and the jury were out 
several hours. The plaintiff: now moves for 
a new trial, on the ground that the verdict is 
against the weight of evidence. The evi- 
dence relied on by the government was the 
appearance of the stamps themselves, and the 
opinions of experts, upon which it is elaimed 
to have been demonstrated that the stamps 
were old stamps and also that they were not 
and could not have been cancelled by the 
government die. On the part of the defence 
the claimant who manufactured and shipped* 
the tobacco was called as a witness, and he 
swore positively that all the stamps used by 
him were new stamps, and that they were all 
cancelled by the government die. The depo- 
sition of his foreman was read to the same 
effect 

As to the evidence on the question whether 
the stamps were old stamps or not, it is clear 
that it cannot be claimed that the proofs of 
the government were so overwhelming that 
they proved the point beyond all doubt. The 
testimony of the claimant, as to the mode in 

i [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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■which they were attached, and as to their be- 
ing occasionally torn and re-pasted and re- 
varnished, and the evidence as to the usage 
the boxes had received, was such as to mate 
it clearly improper, against the positive tes- 
timony of the claimant and his foreman, to 
disturb the verdict however confident was 
the opinion of the experts on this question, 
and however suspicious the appearance of 
the stamps themselves. 

On the other question, there is more ground 
for the motion. The testimony of the manu- 
facturer of the government dies, and other 
testimony, as well as the inspection of the 
cancellations themselves, on two or three of 
the boxes, leave no doubt in my mind that 
the cancellations on these boxes were made 
by some other instrument than a government 
die. On the claimant's part, it is proved that 
during a part of the time, during which the 
tobacco was shipped, and, so far as any- 
thing positively appears to the contrary, dur- 
ing the time these two or three boxes were 
shipped, he had a government die which 
was injured, and which he afterwards sur- 
rendered to the internal revenue officers. 
This die, though in the possession of the 
government officers in North Carolina, was 
not produced on the trial, although the Unit- 
ed States district attorney for North Caro- 
lina attended the taking of depositions in 
that state, and the fact of the imperfection 
in that die was then testified to by the wit- 
nesses examined. One of the points made 
by the claimant's counsel upon the trial, was 
that the injury to that die would account 
for the alleged irregularities in the appear- 
ance of these cancellations. I am not able 
to say that from any evidence in the case 
these irregularities could have been so caus- 
ed. Indeed, they are of a character quite 
distinct from any effect which the injury 
shown to have been sustained by that die 
would have produced. Upon the whole tes- 
timony, I think the verdict on this point, as 
to the two or three boxes referred to, ' is 
so decidedly against the weight of the evi- 
dence that, were this an ordinary case be- 
tween parties to a controversy for the recov- 
ery of money or property, it would be the 
duty of the court to grant a cew trial, that 
.the question might be submitted to another 
jury. 

But the case is of such a character that 
it would not be proper, nor in accordance 
with the decisions of the courts, to disturb 
the verdict. The proof above referred to 
extended to but two or three out of one hun- 
dred and seventeen boxes. It is time that 
the testimony of the government's witness- 
es was to the general effect that all the 
stamps showed more or less of the same sus- 
picious appearances that were observed and 
pointed out on the seven or eight boxes ex- 
hibited to the jury, in respect to the re-use 
or. unlawful cancellation of the stamps; and 
it is true that as the tobacco was all held 
in the same store for sale, on aecount of the 



claimant, it was sufficient to prove the 
charge against one box to ensure the for- 
feiture of the whole. But nevertheless, the 
forfeiture of goods not proved to have been 
unlawfully stamped or unlawfully cancelled, 
because found with other guilty goods, is 
a proceeding highly penal in its character, 
though doubtless justified by good reasons 
of public policy. Even if the proof were 
equally strong against all the boxes, the de- 
cided weight of authority is that the court 
should not grant a new trial in an action for 
a forfeiture, where the verdict is for the 
defendant Within the meaning of the rules 
relating to new trials, I think an action of 
this character is clearly a penal action. And 
no precedent is cited which justifies the 
granting of this motion. On the contrary, 
it has been often held that the court will 
not disturb a verdict foi- the defendant, 
where there has been no misdirection, in an 
action where the effect of the verdict is to 
shield the defendant from a penalty. Ran- 
ston v. Etteridge, 2 Chit 273; Rex v. Mann, 
4 Maule & S. 337; Brook v. Middleton, 10 
East, 268; Brooke v. Middleton, 1 Camp. 
450; Comfort v. Thompson, 10 Johns. 101; 
Baker v. Richardson, 1 Cow. 77; Hall v. 
Green, 24 Eng. Law & Eq. 453. And es- 
pecially where, as in this case, the govern- 
ment might have made a stronger case by 
the production of evidence in its possession, 
and the value of the goods actually incul- 
pated is very trifling, and the cost and ex- 
pense incurred by the claimant in defence 
of the action has been large, and he can in 
no event recover his costs, the impropriety 
of disturbing the verdict is obvious. 

A motion is also made on the part of the 
plaintiff, for a certificate of probable cause. 
This is opposed on the part of the claimant. 
But I think it clear that the appearance of 
the stamps on these boxes was such as to 
justify the seizure, as one based on prob- 
able cause for forfeiture. 

Motion for new trial denied. Motion for 
certificate of probable cause granted. 



Case Mo.15,937. 

UNITED STATES v. ONE HUNDRED 
AND SIXTY-THREE, ETC., BAR- 
RELS OP WHISKEY. 

[5 West. Jur. 150.] 

District Court, E. D. Missouri. April, 1871. 

Internal Revenue — Infokmers — Judgment - 
Power of Court to Modify after Term. 

1. Where upon an information of forfeiture 
for violation of the internal revenue laws, a 
judgment has been entered, distributing the 
proceeds in the registry in accordance with the 
rights of different parties, as found by the 
court, the judgment cannot be modified or al- 
tered by the court after the close of the term. 
Any errors in the proceedings, not merely for- 
mal, must be corrected by proceedings in the 
appellate tribunal; and even at the suggestion 
of the treasury department the court cannot 
alter or change its records. 
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2. Informations were filed against several lots 
of whiskey for violations of the internal reve- 
nue acts. By order of court the several eases 
were consolidated, and upon the trial a verdict 
was found in favor of the government, Feb. 
28, 1870, for the value of the whiskey for which 
the claimant had given bond. Pending a motion 
for a new trial, the claimant by an arrange- 
ment with the department, paid into the reg- 
istry the sum of $12,221.07, instead of the 
value assessed at §27,781.31, and on May 27, 
1870, the motion for new trial was overruled 
and judgment entered. In one of the cases the 
former collector was entered as informer, and 
in another, one Hunter was found to be the 
first informer, and the order was made for the 
payment of the money in the registry of the 
court to the collector, to be by him distributed 
in conformity with the judgment of the court 
on Sept. 28, 187G. 

[This was a motion made by the collector 
for leave to return into the registry money 
paid to him under a final judgment render- 
ed in a proceeding for the forfeiture of 103, 
143, and 163 barrels of whiskey, Matteson 
and others claimants.] 

TREAT, District Judge. A motion was 
made by the collector of internal revenue for 

* the First Missouri district, pursuant to in- 
structions received by him from the acting 
commissioner, for leave to return into the 
registry money paid to him under a final 
judgment rendered by this court at a prior 
term in case 1476. Said motion was filed 
January 9, 1871, and a rule entered the same 
day on the informer to show cause on the 
19th of said month why said leave should 
not be granted. On said 19th, the informer 
filed these objections; and the legal proposi- 
tions arising were presented by his counsel 
and the district attorney respectively. 

By the judgment of this court at a former 
term it was ascertained that Barton Able 
was the "first to inform in the cause where- 
by judgment of forfeiture," was rendered in 
case No. 1476, and John A. Hunter in case 
No. 1477. Pursuant to the final judgment 
then rendered the money to which the Unit- 
ed States and the informer in No. 1476 were 
respectively entitled, was paid to the col- 
lector to be by him distributed accordingly. 
Thus the judgment of a former term was not 
only rendered, but duly executed so far as 
the records of this court are concerned. The 
acting commissioner at the time being of 
opinion that the case of Dorsheimer v. U. S., 
7 Wall. [74 U. SJ 166, ought to have con- 
trolled the former action of this court, and 
consequently that its judgment was errone- 
ous, instructed the collector to dispose of the 
money paid to him out of the registry under 
that judgment, differently from the terms of 
the judgment It is obvious that the collector 
was thus placed in an embarrassing position. 
The only money that passed into his hand 
was received by him pursuant to that judg- 

, ment and subject to its requirements. On 
further representation of the matter to the 
commissioner he was required to make the 
pending application. The informer was cit- 
ed in. not because the court supposed it had 
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any further control over the judgment, but 
that if he chose to agree to a surrender of 
his legal rights he might do so of record. As 
he insists upon his rights as fixed by that 
judgment which this court has now no pow- 
er to alter, modify or annul, no action can 
be had to disturb or affect it. If error was 
committed the law indicates the proper mode 
and time for correcting the same, and does 
not permit this court to vacate or change its 
judgments after the expiration of the term 
at which they were rendered. That doctrine 
is too well settled to admit of question; ana 
this court can detect no possible object in 
view by this motion, except such as would 
practically violate said well established and 
essential rule of law. If said money -were 
returned to the registry, it would still be 
subject to said judgment; otherwise the re- 
peated decisions of the United States su- 
preme court in like cases are of no obliga- 
tory force. It certainly is desirable that uni- 
formity of action should exist between the 
courts and revenue officers; but the courts 
must construe the statutes for themselves 
and enforce their provisions in all cases be- 
fore them, subject to review only by the 
proper appellate tribunals, even if perchance 
their judgments do not accord with the views 
or rulings of said executive officer. In this 
case there was no exception or writ of er- 
rors, and therefore the power of this court 
over such has ceased, only so far as may be 
necessary to enforce the judgment The case 
referred to in the 7th Wallace is for many 
reasons deemed inapplicable to the case here. 
The power to remit so far as informers are 
concerned is somewhat different before and 
after judgment When a suit in rem results 
in a judgment of forfeiture that judgment 
is ordinarily enforced by a sale of the res 
the proceeds of which pass into the registry 
to be distributed according to the terms of 
the final order. If a remission as to a part of 
said proceeds is had the residue remains to 
be paid over. If the proceeds were $28,000 
for instance, and 818,000 were remitted, there 
would remain $10,000 for division between 
the informer and the United States. The rea- 
sons inducing the remission of a part are 
not considered by the court, for the power 
to remit is exclusive of its authority. The 
fact that the res was released on stipulation 
at the appraised value does not change the 
legal principle. It was the res that was con- 
demned, and that, on remission in whole or 
part, was to be restored or after the sale the 
whole or part of the proceeds thereof. Un- 
der the stipulation the principal and sureties 
were to pay into the registry the value of 
the property. Of that sum a part was re- 
mitted, leaving the residue to be distributed 
between the United States and the informer. 
The court in its judgment of the forfeiture 
of the res had nothing to do with the collec- 
tion of taxes in New Orleans or outside propo- 
sitions. If before the trial the suits had been 
dismissed after compromise, on payment to 
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the collector of specified sums for taxes, pen- 
alties, &c, then the secretary of the treas- 
ury would, under section 179 of the internal 
revenue law (July 13, 1866 [14 Stat. 98]), and 
subsequent acts, determine what part, if 
any, of the compromise fund should be paid 
to one claiming to be informer; but where a 
trial is had, and the informer is ascertained 
by the court, and the money passes through 
the registry, it is apprehended that a differ- 
ent rule obtains. However that may be, this 
court cannot change its judgment of a prior 
term, whereby an essentially new judgment 
will be substituted, prejudicial to the rights 
of informers, or others in interest 

This motion has been entertained and is 
now formally passed upon, in order that the 
action of the court may, if practicable, be 
reviewed by the appropriate judicial tribunal. 
Whether the requirements of the law con- 
cerning informers, are politic or impolitic, 
congress must decide. The courts can only 
enforce the law as it exists. Under the prac- 
tice here established, informers are com- 
pelled to give security for costs, and thus 
make themselves direetly answerable, there- 
fore, if the suits fail. Consequently they are 
expected to render efficient aid, not only in 
the detection of officers, but in their success- 
ful prosecution. In the case under consid- 
eration, there was protracted litigation, ad- 
vances of money by the informers, testimony 
taken in New Orleans and elsewhere at great 
expense, and under difficult circumstances, 
and a final judgment, together with the deci- 
sion of the court determining that Barton 
Able was the legal informer. If there had 
been no partial remissions, the amount paid 
would have been three times the amount ac- 
tually received. The legal power to remit, 
caused a corresponding reduction of the 
amount to be received by the United States 
and the informer, respectively. The object 
in view by this motion, as disclosed by the 
letters of the late acting-commissioner, is to so 
far alter, or cause to be altered, the former 
judgment of this court, as to deprive the in- 
former of a large portion of what, under an 
ordinary remission, he would still be legally 
entitled to. The mode proposed to effect that 
purpose is to have the money which has been 
actually paid over under the judgment, re- 
turned to the registry, so that the court may 
make a different distribution thereof, from 
what its former judgment required— an indi- 
rect mode, it seems, of having this court do 
what the law forbids, viz.: to alter a judg- 
ment of a former term to the prejudice of 
rights thus judicially determined. It is not 
necessary to review the terms of the original 
letter announcing the conditions of the com- 
promise, further than to state that if its pur- 
pose was to have a definite sum paid to the 
proper officer, as taxes due, and another sum 
as a specific penalty contra-distinguished 
from a forfeiture, then it left no sum what- 
ever for the court to distribute through the 
registry for the benefit either of the United 
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States or the informer in the case tried; for 
the suit and judgment here was not for un- 
paid taxes, nor for the enforcement of any 
one of the many penalties in personam. 
Other suits might have been instituted and 
possibly have been successful to that end; 
but voluntary payments to revenue officers 
by way of compromise for alleged liabilities 
in personam without the institution of suits 
for the recovery thereof, are entirely outside 
the cognizance of courts, as they have and 
can have no jurisdiction over other than ju- 
dicial proceedings. Hence if the claimants 
were supposed to rest under liabilities other 
than what this court had judically deter- 
mined, payments made to compromise them 
were purely executive questions, to be set- 
tled without reference to the judgment of 
forfeiture in this case, were questions with 
which this court had nothing to do, and for 
the details of which its registry could not 
be used. Money once in the registry can be 
removed therefrom only on the order of the 
coui-t; and the court can make no orders ex- 
cept in cases pending before it What reve- . 
nue officers should collect taxes on spirits 
distilled in New Orleans, and not removed 
in bond, and what officers should receive pay- 
ment for specific penalties, made without suit 
for violation of the internal revenue law, 
where said spirits were distilled, it is not 
necessary to inquire. The question is partly 
one of law and partly one of treasury modes 
of accounting among its officers. It suffices 
that in this case no such question is here for 
solution. But, it is said the intention was 
that after the compromise payments had 
been made (to whom to be made no intima- 
tion was given directly by the commissioner) 
the district attorney was to discontinue fur- 
ther proceedings. That suggestion omits due 
regard to the state of the record here. There 
had been no new trial granted, and no stay 
of proceedings or of execution. This court 
could at any moment, in conformity with 
law, at the suggestion of the informers or 
any other party in interest, have enforced 
judgment upon the verdict rendered. And 
further, after judgment, the usual modes of 
discontinuing proceedings would have been 
satisfaction thereof duly entered, or a per- 
petual stay of proceedings thereunder. If 
the perpetual stay had been sought, with or 
without terms, the action of the court would 
have been required, and its records of the 
case disclosed the final determination there- 
of. If satisfaction were entered, the amount 
of the original judgment would remain to be 
accounted for. 

Without pursuing the inquiry further, it 
must suffice that this court did not consider 
originally, that the Case of Dorsheimer in 
the 7th Wallace was at all applicable to the 
facts and circumstances before it, especially 
as one of the consolidated cases had been 
to the United States circuit court whose man- 
date this couit was bound to obey; and fur- 
ther that whether it committed error or not, 
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its power over the judgment then rendered 
is at an end. 

It may not tie improper to add that if any 
informality exists or error was committed, 
it probably was in not insisting rigidly upon 
-compliance with the literal terms of the stat- 
utes. On examination of the papers on file 
in this case, and those with which it was 
consolidated, it appears that the terms of the 
■compromise were received by this court as if 
legally determined upon the strength of a 
letter signed only by the late acting commis- 
sioner, in which he recites that the secretary 
•of the treasury and the attorney-general had 
agreed thereto. There is nowhere on file in 
these cases duly authenticated evidence of a 
■compromise with the permission in writing 
of the secretary of the treasury and of the at- 
torney-general, nor of the opinion of the so- 
licitor, first filed in the oflice of the commis- 
sioner. And as a- suit in court had been 
commenced, and even a verdict had, it may 
be that duly authenticated evidence ought to 
have been submitted to the showing that the 
terms of the several acts of congress on 
which the power to compromise depends had 
"been complied with. Section 7 of act of 
March 31, 1868 [15 Stat 60], and section 102 
of act of July 20, 1868 [Id. 166]. If the 
judgment could be now opened, the informer 
would have a just right to insist upon the 
■enforcement of the original judgment for the 
full amount thereof, unless duly authenti- 
cated evidence was given that the power to 
compromise had been exercised according to 
the conditions prescribed, and on compliance 
with which the power alone lawfully can be 
used. 

All of the many suggestions which would 
arise if this court could now review its orig- 
inal action in the premises need not be con- 
sidered. It has entertained this motion that, 
if practicable, the district attorney may pro- 
cure from the circuit court a correction of 
erx-ors here, if any exist. Hence the motion 
will be overruled and the district attorney 
■can except thereto: taking such action in the 
premises as he may deem the law permits, 
for securing a review by the United States 
circuit court if such review can be had. 



Case No. 15,938. 

UNITED STATES v. ONE HUNDRED 

AND THIRTY BARRELS OP 

WHISKY. 

[1 Bond, 587.] i 

District Court, S. D. Ohio. April Term, 1865. 

Internal Revenue — Forfeitcke — Trial by Jurt 
—Proceeding in Rem. 
1. In a proceeding in the district court of the 
United States against property seized as for- 
feited under the internal revenue laws, to 
which a claim is interposed, the claimant has a 
constitutional right to a trial by a jury. 

i [Reported by Lewis H. Bond, Esq., and 
here reprinted by permission.] 



2. Congress has no power by legislation to 
provide for any other mode of trying a case, in 
which the right of trial by jury is secured by 
the constitution. 

3. The provision of the statute, declaring that 
"the proceeding to enforce said forfeiture of 
said property shall be in the nature of a pro- 
ceeding in rem," is not to be construed as au- 
thorizing a trial on strict admiralty rules, and 
without the intervention of a jury. 

Flamen Ball, Dist Arty., and H. C. Whit- 
man, for the United States. 
,T. B. Stallo, for claimant 

LEAVITT, District Judge. The motion 
before the court is for a trial by jury in 
four distinct informations, prosecuted in be- 
half of the United States, for the forfeiture 
of about one hundred and thirty barrels of 
whisky, alleged to have been manufactured 
and sold in violation of the internal revenue 
act of June 30, 1864 [13 Stat 223]. The 
whisky was seized in this district, and is 
now in the custody of the law. Claimants 
have intervened in each of the four cases, 
and in the answer and claim of each the 
reasons and ground of forfeiture alleged in 
the several informations are denied. The 
question is, whether these claimants are en- 
titled, in the trial of the issues made, to the 
intervention of a jury. 

It is insisted by the counsel for the Unit- 
ed States, that these informations are before 
this court as cases in admiralty jurisdiction, 
and must be tried according to the known 
and settled usages of courts of admiralty, in 
which the trial by jury is unknown. On the 
other hand, it is claimed, that as the sei- 
zures of the property in question were on the 
land, they must be tried as cases at law, 
in which the right of a jury trial is secured 
by the constitution of the United States. 
The seventh amendment to the constitution 
declares that "in suits at common law, 
where the value in controversy shall ex- 
ceed twenty dollars, the right of trial by 
jury shall be preserved." And it is too clear 
to admit of doubt, that if these are cases at 
common law, they are within this clause of 
the constitution, and the parties are entitled 
to a trial by jury. It is equally clear that 
congress has no power under the constitu- 
tion to deprive a suitor of this right, by 
declaring that a case not properly within 
the jurisdiction of the admiralty, shall be 
treated and dealt with according to the 
known principles of courts of admiralty. In 
defining the judicial power of the national 
government, the constitution declares (arti- 
cle 3, § 7), among other things, that it shall 
extend "to all cases of admiralty and mari- 
time jurisdiction." The congress of the Unit- 
ed States, in giving effect to this constitu- 
tional provision, have enacted that the dis- 
trict courts shall have exclusive original cog- 
nizance of all civil causes of admiralty and 
maritime jurisdiction, including all seizures 
made under the laws of import trade, or 
navigation, on waters navigable from the 
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sea by vessels of ten or more tons burden. 
These courts aie also vested with exclusive 
original cognizance of all seizures on land, 
or other waters than as aforesaid. Section 
9, Act Sept. 24, 1789 (1 Stat. 73). The same 
section reserves to suitors the right of a 
common law remedy, where the common 
law is competent to give it; and also pro- 
vides "that the trial of issues of fact in the 
district courts in all causes, except civil 
causes of admiralty and maritime jurisdic- 
tion, shall be by jury." 

It is obvious that in this legislation con- 
gress had in view the distinction between 
cases of proper admiralty jurisdiction and 
cases of seizure on land, or on water-courses, 
not properly within the scope of that juris- 
diction. And in the latter class of cases, 
jurisdiction is vested in the district courts, 
not because they are courts of admiralty, 
but because they are courts created under 
the constitution. But in confining this juris- 
diction, the s 4 ;atute is careful to reserve to 
suitors the right of trial by jury, in all cases 
of seizures which are not of admiralty cog- 
nizan'ce. Now the cases before the court 
arise under section 68 of the act of June 30, 
1S64, which imposes the penalty of a for- 
feiture for any refusal or neglect to comply 
with the law regulating the duties payable 
by the distiller of spirits. By such neglect 
or refusal, not only the vessels and ma- 
chinery used in distillation, but the liquor 
manufactured, are subject to forfeiture, 
ind at the close of the section it is provided, 
that "the proceedings to enforce said forfei- 
ture of said property shall be in the nature 
of a proceeding in rem, in the circuit or dis- 
trict courts of the United States for the dis- 
trict where such seizure is made, or in any 
court of competent jurisdiction." 

It is so clear as scarcely to need a word 
of argument, that congress have not con- 
ferred, and did not intend to confer, on the 
courts named, admiralty jurisdiction in the 
sense of requiring that eases arising under 
section G8 should be tried as eases of strict 
admiralty jurisdiction. It would be an im- 
peachment of the intelligence of that body 
to suppose they intended a seizure on land 
should be considered as one within the scope 
of such jurisdiction. In declaring that the 
proceedings should be in the nature of a pro- 
ceeding in rem, nothing more was intended 
than to provide for a summary and effective 
mode of enforcing the act of congress. The 
thing— the property subject to forfeiture is 
to be seized and held in possession subject 
to the action of the court. And this for the 
obvious reason, that a proceeding against 
the person merely would not give an avail- 
able remedy for a fraudulent attempt to 
evade the law. It is true the right to a for- 
feiture of the property in question is set 
forth in the form of a libel, a term used as 
appropriate to proceedings in admiralty. 
But this can not change the character of the 
suit, nor bring the subject of it within the 



range of the admiralty jurisdiction of this 
court. It might as well have been presented 
by a petition or declaration, or any other 
convenient mode. The sole question is, are 
the facts such as to show that the party pro- 
ceeded against has a right to a trial by 
jury. And on this subject, the case of Par- 
sons v. Bedford, 3 Pet. [28 U. S.] 433, is an 
authority in point The opinion of the su- 
preme court of the United States in that 
case was prepared by the learned Judge 
Story, in which he holds: "That the amend- 
ment to the constitution of the United 
States, by which the trial by jury was se- 
cured, may, in a just sense, be well con- 
strued to embrace all suits which are not of 
equity or admiralty jurisdiction, whatever 
may be the peculiar form they may assume 
to settle legal rights." To the same effect 
is the decision of the supreme court in the 
case of The Sarah, 8 Wheat. [21 U. S.] 391. 
It was a case prosecuted for a forfeiture un- 
der the revenue laws of the United States 
then in force. Although the property sei- 
zed was a ship, it appears the seizure was 
made on land. And the court say: "In cases 
of seizure on land under the revenue laws, 
the district court proceeds as a court of com- 
mon law, according to the course of ex- 
chequer informations in rem; and the trial 
of issues of fact is to be by jury." [U. S. v. 
Pour Hundred and Twenty-two Casks of 
Wine] 1 Pet. [26 U. S.] 547. 
The motion for a jury is granted. 



Case Ho. 15,939. 

UNITED STATES v. ONE HUNDRED 

AND THIRTY-SEVEN BALES 

OP COTTON. 

[See Case No. 15,689.] 



Case KTo. 15,940. 

UNITED STATES t. ONE HUNDRED 

AND THIRTY-THREE CASKS OF 

DISTILLED SPIRITS. 

UNITED STATES v. TWO PACKAGES OP 
DISTILLED SPIRITS. 

[1 Sawy. 188; i 11 Int. Rev. Rec. 191.] 

District Court, D. California. June 7, 1870. 

Inteknal Revenue— Wholesale Liquok Dealer 
— fokfeitdre. 
1. The knowing and willful omission, neglect 
nnd refusal of the wholesale liquor dealer to 
cause packages of distilled spirits to be gauged, 
inspected and stamped, as required bv section 
2o of the act of July 20, 1868 [15 Stat. 13G], 
expose the distilled spirits and liquors owned 
by the wholesale liquor dealer to the forfeiture 
denounced in the 96th section of the act. 
[Cited in U. S. v. Four Thousand Eight Hun- 
dred Gallons of Spirits, Case No. 15,153; 
U. S. v. One Thousand Pour Hundred aud 
Twelve Gallons of Distilled Spirits, Id. 

i [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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15,980: U. S. v. Two Hundred Barrels of 
Whiskey, 95 U. S. 575.] 

2. The language of section 96 of the act of 
July 20, 1868. denouncing the forfeiture is not 
uncertain. "AH distilled spirits or liquors own- 
ed by him shall be forfeited," is to be con- 
strued to mean all distilled spirits and liquors. 
It was not intended to discriminate between dis- 
tilled spirits and liquors, and to create an al- 
ternative forfeiture of one exclusive of the oth- 
er, but to include within the general term "liq- 
uors," whatever the more special term "dis- 
tilled spirits" might not embrace. 

3. The provisions of the 69th section of the 
act of July 20, 1868, do not apply to infrac- 
tions of the provisions of the 45th section. 

[These were libels of information against 
one hundred and thirty-three casks of distilled 
spirits, and two packages of distilled spirits; 
Funkenstein & Co., claimants.] 

W. W. Morrow, Asst U. S. Dist. Atty. 
Robert Harrison, for claimants. 

HOFFMAN, District Judge. The demur- 
rer to the informations in these cases, present 
two questions: 1st. Does the 25th section of 
the act of July 20, 1868, make it the duty of 
the wholesale liquor dealer, whenever any 
cask or package of distilled spirits shall be 
filled for shipment, sale or delivery, on the 
premises of any wholesale liquor dealer, to 
cause the same to be gauged, inspected and 
stamped, as provided for in that section; and 
does the knowing and willful omission, neg- 
lect and refusal, to do so expose the spirits 
and liquors owned by the wholesale liquor 
dealer to the forfeiture denounced in the 
9Gth section of the act? 2d. Do the provi- 
sions of the 96th section apply to infractions 
of the provisions of the 45th section? 

1. The clause of the 25th section under 
which the forfeiture in these cases is sup- 
posed to have been incurred, is as follows: 
"Whenever any cask or package of distilled 
spirits shall be filled for shipment, sale, or de- 
livery, on the premises of any wholesale 
liquor dealer, or compounder, it shall be the 
duty of a United States gauger, to gauge 
and inspect the same and place thereon an en- 
graved stamp signed by the collector," etc., 
etc. 

The 96th section provided, "that if any dis- 
tiller, etc., shall knowingly and willfully omit, 
neglect, or refuse to do, or cause to be done, 
any of the things required by law in the car- 
rying on or conducting of his business, or 
shall do anything by this act prohibited 
* * * all distilled spirits or liquors owned 
by him, or in which he has any interest as 
owner, * * 9 shall be forfeited to the 
United States." 

The question thus arises: Has the liquor 
dealer in this case knowingly and willfully 
omitted, neglected, or refused to do, or cause 
to be done, any of the things required by law 
in the carrying on or conducting his business? 

The duty of inspecting, gauging, and stamp- 
ing, is that of the gauger. But the inspect- 
ing, gauging, and stamping, are clearly 



"things required by law in the carrying on 
of the business." 

These it was the duty of the liquor dealer 
to cause to be done, by calling on the gauger 
to perform his duty, and the information char- 
ges that the liquor dealer has knowingly and 
willfully neglected to cause them to be done. 
When the statute makes the neglect to cause 
a thing to be done an offense, it is clear that 
the thing is to be done by some other per- 
son than the offender, and that the guilt of 
the latter consists in his neglecting to pro- 
cure the services of the former. 

If, then, this clause of the 96th section is to 
have any operation, it must apply to a case 
like the present, where the liquor dealer has 
neglected to cause to be done one of the 
most important things required by law in 
the conducting, and carrying on of his busi- 
ness, viz: the inspection, gauging, and stamp- 
ing of his casks. 

If the 96th section is to be construed as ap- 
plying only to omissions to do any of those 
things which the law expressly makes it the 
duty of the offender to do, the phrase "or 
cause to be done" would be inoperative. The 
insertion of that phrase seems to indicate the 
intention of congress to make the omission 
to cause to be done any of the things required 
by law, an offense im cases where it is not 
the duty of the offender himself to do them; 
and in this view, the words "knowingly and 
willfully" find an appropriate place in the 
statute; for they restrict the operation of the 
statute to those cases where the offender, 
knowing what is required by law in the car- 
rying on of his business, and what are the 
duties to be performed by the gauger, will- 
fully neglects to call upon or notify him to 
perform them, and thus "omits to cause to be 
done the tnings required by law in the car- 
rying on of his business." 

I am aware that on this question there is 
a conflict of authority. 

A construction similar to that adopted above, 
was given to the statute by Judge Hall, of 
the United States district court for the North- 
ern district of Mississippi,— U. S. v. One Rec- 
tifying Establishment [Case No. 15,952],— 
while an opposite view was taken by^udge 
Ballard, of the United States district court 
for the district of Kentucky. 

It is, therefore, not without doubt that I 
announce my conclusion. 

It is also objected, that the ninety-sixth sec- 
tion is inoperative for uncertainty, the lan- 
guage being, "all distilled spirits or liquors 
owned by him shall be forfeited." 

I do not find that the objection has been 
taken in any reported case. The meaning of 
the statute is unmistakable, and the word 
"or" is to be construed to mean "and," or 
the phrase is to be taken to be one of those 
pleonasms so common in legal phraseology, 
where a second and more general word is in- 
troduced, out of abundant caution to cover 
and include whatever by possibility may not 
be embraced by the first. 
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It was not intended to discriminate be- 
tween "distilled spirits" and "liquors" and to 
create an alternative forfeiture of one exclu- 
sive of the other, but to include within the 
general term "liquor" whatever the more spe- 
cial term "distilled spirits" might not em- 
brace. But all the articles under either de- 
nomination are to be forfeited. 

The demurrers to the first and second counts 
of each of the informations are therefore over- 
ruled. 

The third count in each of the informations 
is admitted to be defective, and the demurrers 
are sustained. 

The objection to the fourth count in each 
information is also well taken. 

The informations are based upon the idea, 
that the provisions of the ninety-sixth sec- 
tion can be applied to infractions of the pro- 
visions of the forty-fifth section. 

The penalties and forfeitures imposed by the 
ninety-sixth section are, by its terms, limited 
to those cases "where no specific penalty or 
punishment is imposed by any other section of 
the act for the neglecting, omitting, or refus- 
ing to do, or for the doing, or causing to be 
done, the things required or prohibited." 

But the forty-fifth section does provide a 
specific penalty and punishment for the viola- 
tion of its provisions. The ninety-sixth sec- 
tion can, therefore, have no application to 
cases arising under that section. 

On this point I have nothing to add to the 
very clear and conclusive argument contained 
in the opinion of Mr. J. Hall, already cited. 

It is further objected to the information 
against two packages of distilled spirits, that 
they are not averred to be liquor or distilled 
spirits. But the seizure of two packages of 
distilled spirits is distinctly alleged, and the 
goods are described as such throughout the 
information. The averments seem to me suf- 
ficient, as are also those relating to the own- 
ership of the property, and the time of the 
commission of the offenses. 



Case No. 15,941. 

UNITED STATES v. ONE HUNDRED 

AND TWENTY-NINE PACKAGES. 

[2 Am. Law Reg. (N. S.) 419.] 

District Court, E. D. Missouri. Sept, 1862. 

Forfeiture — Intercourse with Insurrection art 
States— Interdict—Status of Territory ' 
— How Determined. 

1. The act of congress of July 13, 1861 [12 
Stat. 255], is not a penal but a revenue stat- 
ute, and is to be construed liberally, so as to ac- 
complish its proposed object. 

2. Where a party for fraudulent purposes 
mixes up goods prohibited by a revenue act 
with those not prohibited, the whole will be 
forfeited. 

3. A citizen may be forbidden by a municipal 
law to do what would be lawful for a neutral 
to do on the high seas. 

4. A sale of contraband property to a bellig- 
erent in a neutral territory is a violation of neu- 
trality, and, a fortiori, such sale in one bellig- 
erent country by a citizen or domiciled person 
thereof, is a breach of allegiance. 



5. Hence the act of July 13, 1861, prohibits 
every act done towards the execution of a de- 
sign to carry on, without a "permit," commer- 
cial intercourse between the interdicted and 
other states, and it is violated not only when 
a vessel has actually sailed with the goods on 
board, but the moment the goods are started, 
even on land, towards the forbidden destina- 
tion. The application for a "permit" is evi- 
dence of the intention to proceed, and the use 
of fraudulent invoices to procure the "permit," 
shows the intention to be fraudulent. The ship- 
ment of goods under color of that permit, is 
a step taken in execution of that fraudulent 
intent— is an overt act. Such goods are "pro- 
ceeding to" the interdicted port within the 
meaning of the act of July 13, 1861, and the 
shipper, under the act of May 20, 1862 [12 Stat. 
404], is guilty of an "attempt?' to transport them 
in violation of law. 

6. The condition of peace or war, public or. 
civil, in a legal sense, must be determined by 
the political department of the government, and 
the courts are bound by that decision. 

[Cited in Perkins v. Rogers, 35 Ind. 155.] 

7. By the act of July 13, 1861, the prohibi- 
tion of commercial intercourse is to be in force 
"so long as such condition of hostility shall 
continue." The same power which determines 
the existence ol war or insurrection, must also 
decide when "the condition of hostility" ceases. 
In a legal sense the state of war or peace is not 
a question in pais for courts to determine. It 
is a legal fact ascertainable only from the 
decision of the political department. 

8. Hence, when the president has proclaimed 
a state to be in insurrection, the courts must 
hold that this condition continues until he de- 
cides to the contrary. 

9. The same rules apply as to the exceptions 
from the interdict, of such parts of the insur- 
rectionary states "as may maintain a loyal ad- 
hesion to the Union and the constitution, or may 
be from time to time occupied and controlled 
by forces of the United States engaged in the 
dispersion of said insurgents." Such excep- 
tions, and the legal status of such parts of the 
said states, are to be determined by the presi- 
dent. 

Libel of information under the act of con- 
gress, July 13, 1861 [against one hundred 
and twenty-nine packages, W. H. Probasco, 
claimant]. 

W. W. Edwards and C. S. Hayden, for the 
United States. 

J. K. Knight, for claimant. 

TREAT, District Judge. The facts sub- 
mitted in this case are substantially these: 
The claimant, proposing to make a ship- 
ment of merchandise to Memphis in the 
state of Tennessee, applied to the surveyor 
of the port of St. Louis for a permit, under 
the regulations of the secretary of the treas- 
ury, pursuant to the act of July 13, 1S61 
[12 Stat. 255]. He represented that the pro- 
posed shipment contained, among other 
things, 100 barrels of cement A "permit" 
having been granted for the specified goods, 
the claimant sent on board of a steamer, 
bound for Memphis, said 100 barrels and 
the 129 packages now in litigation. The sur- 
veyor caused said shipment to be examined 
after it was on board of said steamer, and 
whilst she still lay at the wharf here, and 
detected, that instead of 100 barrels of 
cement, there were 100 barrels of whiskey 
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packed in cement for the purpose of con- 
cealing the same. Thereupon the whole ship- 
ment was seized. 

The agreement of the facts, as filed, states 
that Memphis, the port of destination, is not 
now "in a condition of hostilities" against 
the United States, and that it is "occupied 
and controlled by forces of the United States, 
engaged in the dispersion of the insurgents." 
The claimant does not interpose a claim for 
the 100 barrels of cement and the whiskey 
packed therein, but solely for the 129 pack- 
ages which contain no prohibited goods. 

The first proposition urged by his proctor 
is that the Btatute of July 13, 1861, is a penal 
statute, in derogation of common right, and 
consequently it is to be strictly construed. 
Common right, it must be observed, re- 
quires the bonds of society to be preserved 
so as to prevent anarchy, and the conse- 
quent destruction of all safeguards for per- 
sons and property. Every member of so- 
ciety is directly interested in its preserva- 
tion. Governments are instituted for the 
common good; and when a blow is aimed 
thereat, every citizen's rights are assailed. 
Measures adopted for the common safety 
are therefore, generally construed liberally, 
or so as to effect the proposed object The 
theory upon which that rule depends was 
fully considered in this court in the cases 
of U. S. v. The Hannibal [Case No. 15,298]; 
Same v. Champion [Id. 14,779], decided at the 
November term, 1861. The statute of July 
13, 1861, being a revenue statute, is to be 
construed according to the rules governing 
such acts, and not as a mere penal enact- 
ment. In the ease of Taylor v. U. S. 3 How, 
[44 U. S.] 210, the supreme court of the Unit- 
ed States held: "In one sense every law im- 
posing a penalty or forfeiture may be deemed 
a penal law; in another sense such laws 
are often deemed, and truly deserve to be 
called, remedial. The judge was, therefore, 
strictly accurate when he stated (in the 
court below) that It must not be understood 
that every law which imposes a penalty is 
therefore, legally speaking, a penal law— 
that is, a law which is to be construed with 
great strictness in favor of the defendant. 
Laws enacted for the prevention of fraud, 
for the suppression of a publie wrong, or to 
effect a public good, are not in the strict 
sense penal acts, although they may inflict 
a penalty for violating them:' And he 
added: 'It is in this light I view the revenue 
laws, and I would construe them so as 
most effectually to accomplish the intention 
of the legislature in passing them.' The 
same distinction will be found recognized in 
the elementary writers; as, for example, in 
Blackstone's Commentaries (1 Bl. Comm. 
88); Bae. Abr. 'Statutes* 1, 7, 8; Com. Dig. 
'Parliament' B, 13, 19, 20; and it is also 
abundantly supported by authorities." Sim- 
ilar decisions may be found in The Harmony 
[Case No. 6,081]; [Sundry Goods v. U. S.] 2 
Pet [27 U. S.] 358; [Wilkinson v. Leland] 
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Id. 627; [Wood v. U. S.] 16 Pet [41 U. S.] 
342. The justice of that rule was, in the 
cases referred to as decided November term, 
3861', fully discussed by this court in the 
light of right reason, of the nature, objects, 
.and necessity of social and governmental or- 
ganization, and also of the essential elements 
of individual safety and happiness. Surely 
such statutes, adopted for the existence of 
government against armed efforts for its 
overthrow, upon the faithful observance of 
which the peace of society depends, should 
receive such a construction as will accord- 
ing to their scope and object effect the pub- 
lic end designed. Hence, in the interpreta- 
tion of the act of July 13, 1861, courts are 
bound to give to it no such narrow and 
technical construction as may defeat its 
salutary purposes. Allegiance is a primary 
tie, and treason the greatest of crimes; for 
inasmuch as allegiance is the bond by which 
society exists, so the breach of that al- 
legiance by direct overt acts, is an attempt 
to dissolve social and governmental or- 
ganization, reducing society to chaos— a con- 
dition in which moral, as well as political, 
obligations give way to physical force and 
blind passion. The right of each and all, 
or "common right," is not assailed when con- 
stitutional and remedial measures are 
adopted for the common good. The history 
of the existing Rebellion fully illustrates the 
doctrine. The untold calamities it has de- 
volved upon all citizens of the republic, are 
too keenly felt to need exposition. 

But whatever rule of interpretation is 
adopted in this case, the same result will 
follow. The claimant admits that he under- 
took a fraud upon the law. If the act of 
July 13, 1861, was either an ordinary rev- 
enue act, or a simple penal act, he would 
still fall within its provisions. He chose for 
fraudulent purposes to mix up with unpro- 
hibited goods, those directly prohibited. He 
knew that the vast interests at stake, civil 
and military, would admit of no relaxation 
of the interdict against intercourse under 
the act of congress and the president's proc- 
lamation, so far at least as the shipping of 
whiskey to the insurrectionary states, and 
to our camps there, was concerned; yet for 
his individual gain he was willing, not only to 
jeopardize those public interests, but to do 
so by a resort to falsehood and fraud. There 
can be no pretence that he was actuated by 
any higher motive than a sordid lust of 
gain, which ignored all considerations of law 
or justice. He knew that he was violating 
the law; and he attempted to defraud the 
government, not in the matter of dollars 
and cents alone. Still he appears before the 
court with the strange request to have it 
unravel for him the tangled skein of fraud 
which he has deliberately woven, and then 
restore to his possession such parts as would 
have been untainted if he had not wound 
them into one promiscuous mass. No prin- 
ciple known to law or equity tolerates such 
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a procedure. He has mixed up the good 
with the bad, and the mass must be treated 
as he has voluntarily made it. Neither at 
common law, nor in equity, would a court 
aid in such unclean work. In international 
law, as illustrated in prize cases, the owner 
of a contraband cargo never receives resti- 
tution of any portion of it, when thus tainted 
with fraud against the belligerent. It is a 
universal maxim, in every department of 
jurisprudence, "ex turpi causa, aut ex dolo 
malo, aut ex maleficio, non oritur actio;" 
and in admiralty every claimant is an actor. 
If he cannot establish his claim, except 
through fraud, he is left in the position he 
assumed. [La Nereyda] 8 Wheat. [21 TJ. S.] 
147; [The Venus] 8 Cranch [12 U. S.] 276, 
[The Sally] Id. 382; [U. S. v. One Thousand 
Nine Hundred and Sixty Bags of Coffee] Id. 
39S; [The Bello Corrunes] 6 Wheat. [19 TJ. 
S.] 169; [U. S. v. Four Hundred and Twenty 
Two Casks of Wine] 1 Pet. [26 U. S.] 547; 
[The Palmyra] 12 Wheat. [25 U. S.] 1; [U. 
S. v. Three Hundred and Fifty Chests of 
Tea] Id. 486; [Murray v. The Charming Bet- 
sy] 2 Cranch [G U. S.] 72; 3 Phil. Ins. § 276; 
1 Duer, Ins. 594, 625; 6 C. Rob. Adm. 125; 
1 C. Rob. Adm. 238, 329; 16 East, 13; 3 C. 
Rob. Adm. 178, 221, 295; 2 C. Rob. Adm. 
6; 4 C. Rob. Adm. 68. The intermixture of 
fraudulent goods with those not prohibited 
may, or may not, in some cases be designed 
to conceal the fraudulent from detection; but 
the law pronounces the whole mass tainted. 
The purpose, however, in this case, is trans- 
parent The design was fraudulent, and 
the act fraudulent. The whole shipment was 
one transaction. If the goods had not been 
included in one "permit," yet, if they were 
shipped by the same owner, on the same 
voyage, and in the same vessel, they would 
have shared the same fate. By the law of 
prize the concealment of spoliation of pa- 
pers, or defective papers, call for explanation 
from the claimant. An assertion of a false 
claim, in whole or part, is a substantive 
cause of condemnation. A vehement pre- 
sumption of bad faith, or gross prevarication 
or fraud, or gross misconduct, or illegality, 
will cause forfeiture. A party must act in 
entire good faith, or restitution is not award- 
ed. The rule extends so far, that if a ship- 
owner lends his name to cover a fraud 
with respect to cargo, that circumstance 
alone will subject the vessel to condemna- 
tion. The fraud taints all it touches. The 
Pizarro, 2 Wheat. [15 U. S.] 241; The For- 
tuna, 3 Wheat. [16 U. S.] 236; The Venus, 5 
Wheat. [18 U. S.] 127; The London Packet, 
Id. 132; The Amiable Isabella, 6 Wheat. [19 
U. S.] 1; The Dos Hermanos, Id. 76. 

But as the vessel had not left port, or 
started on the voyage, it is contended that 
there has been no violation of the statute; 
the language of which is "all goods and 
chattels, wares and merchandise, &c. pro- 
ceeding to such state or section, by land or 
water * * * shall be forfeited." Were 



the goods in question "proceeding to" the 
interdicted section, within the meaning of 
the act? It is a well-established rule, that 
sailing with an intention to evade a block- 
ade is a beginning to execute that intention, 
and an overt act constituting the offence. 
From that moment the blockade is fraudu- 
lently invaded. The Columbia, 1 C Rob. 
Adm. 156; The Frederick Jlolke, 1 C. Rob. 
Adm. 86; The Hoffnung, 6 C. Rob. Adm. 112, 
117; The Vrow Johanna, 2 C. Rob. Adm. 109; 
The Abby, 5 C. Rob. Adm. 256; Fitzsimmons 
v. Newport Ins. Co., 4 Cranch [S TJ. S.] 199; 
Yeaten v. Fry, 5 Cranch [9 U. S.] 343; The 
Nereide, 9 Cranch [13 U. S.] 440, 446; The 
Rugen, 1 Wheat. [14 TJ. S.] 62. A concealed il- 
legal destination is proof of a real intention 
to break a blockade. The James Cook, Edw. 
Adm. 261. So a sale in a neutral country of 
contraband articles to a belligerent is a 
violation of neutrality. 3 Phillim. Int. Law, 
321. These rules spring from the inflexible 
duty of neutrals to observe strict impar- 
tiality. There must be no fraudulent act 
against belligerent rights— no attempt to 
depart from rigid neutrality. An intermix- 
ture or combination of neutral and hostile 
operations by the same person, taints the 
whole transaction. [The Fortuna] 3 Wheat 
[16 TJ. S.] 236; [The Pizarro] 2 Wheat [15 TJ. 
S.] 241. The loading of a contraband cargo 
in a neutral port, or the preparation of a 
vessel to run a blockade, though violative 
of international law, will not enable a bel- 
ligerent to enter, lawfully, into such a port 
and capture the contraband cargo or vessel; 
for such an act would be a violation of 
neutral territory. [The Santissima Trinidad] 
7 Wheat. [20 TJ. S.] 283. Besides, a breach 
of blockade requires some movement to- 
wards the blockaded port It may be fal- 
si way from the neutral countiy; yet the 
sailing of the vessel with intent to enter 
that far-off port, is always considered an 
overt act. The belligerent cannot trespass 
upon neutral sovereignty, by entering the 
neutral port itself, or making a capture 
within the marine league; for belligerent 
jurisdiction does not attach until the vessel 
is on the high seas, or within the municipal 
control of the belligerent captor. When, 
however, a government in the exercise of its 
municipal sovereignty passes a law of non- 
intercourse, there can be no question of 
neutral rights raised within its territorial 
jurisdiction; that is, its municipal laws are 
supreme within its own territory. Congress 
has passed penal laws against fitting out 
vessels in American ports for the slave 
trade, and it has, also, for the preservation 
of peace, and as an act of good faith towards 
other nations, forbidden the fitting out of 
hostile expeditions, and the enlistment of 
soldiers, to act against other powers with 
which the United States are in amity. Any 
act done within this countiy in violation of 
those statutes, by foreign subjects or our 
own citizens, is a direct breach of our mu- 



[27 Fed. Cas. page 287] 



(Case No. 15,941) -TT. S. v. ONE 



nicipal laws, subjecting the offender to the 
prescribed penalties. The act of July 13, 
1861, is a municipal and revenue statute. 

Waiving all discussion of the constitution- 
al question (which is> purely municipal or 
intra-territorial), and looking only to the in- 
ternational laws of blockade, neutrals can- 
not sail on a voyage, with the intent to enter 
a blockaded port, without becoming lawful 
prize under the law of nations. A citizen of 
the United States, subject to the municipal 
law, may be forbidden by that law to do 
what a neutral would have a right to do on 
the high seas. A neutral, for instance, may 
lawfully enter any unblockaded port of the 
adverse belligerent, with a cargo not contra- 
band, and depart therefrom; but if an Amer- 
ican citizen (the United States being the oth- 
er belligerent), should attempt to do so, the 
United States might subject him to severe 
penalties personally and confiscate his ves- 
sel and cargo, if thus found "adherent to the 
enemy," as was done by the act of July 6, 
1812 [2 Stat. 778]. He is subject both to the 
law of nations and to the municipal law of 
his own domieil. It is competent for the 
United States, as has been judicially de- 
termined, to adopt embargo or non-inter- 
course acts with reference to foreign nations, 
and the existence of a similar power with 
respect to any part of this country in rebel- 
lion, has also been judicially maintained 
by several United States courts, since the 
present civil war commenced. If, then, a 
sale of contraband property, in a neutral 
country, to a belligerent, is a violation of 
neutrality under the law of nations (which 
law attempts to reconcile the rights of neu- 
trals with the rights of belligerents), how 
under a municipal statute, which forbids all 
commercial intercourse, should a clearance 
of a vessel for an interdicted port, with or 
without contraband cargo, be considered? 
The allegiance of the citizen is due to his 
country, and he is bound by its laws. He is 
forbidden to trade with an insurrectionary 
district; "all commercial intercourse by and 
between the same and the citizens thereof 
and the citizens of the rest of the United 
States, shall cease and be unlawful;" "and 
all goods and chattels, wares and merchan- 
dise, coming from said state or section into 
the other parts of the United States, and all 
proceeding to such state or section by land 
or water, shall, together with the vessel or 
vehicle, &c, be forfeited to the United 
States." The overt act is not confined to 
actual entrance into the interdicted district 
— the success of the fraudulent voyage. If 
the offence was not complete until success 
crowned the enterprise, the objeet of the 
law would be defeated. The design of the 
statute is to prevent supplies from reaching 
the foe. Any movement towards aiding him 
— any act in furtherance of such a purpose, 
whether on land oi water, is within the spir- 
it of the statute. "Proceeding to" is a com- 
prehensive phrase. If the prohibited inter- 



course is attempted on land, and a person 
loads a wagon and starts in furtherance of 
his illegal design, is he not proceeding in his 
fraudulent scheme — "proceeding to" violate 
his duty to the government? At what point 
on the journey will the offence become com- 
plete, if not at the first start? Is the rule 
different if the contemplated intercourse is 
through the agency of a vessel— to be by 
transportation on water instead of land? 
The goods are within the territorial jurisdic- 
tion of the United States, and owned by a 
United States citizen, and consequently are 
subject to the intra-territorial law. Every 
act done intra-territorially is subject to that 
law. If a sale of contraband property to a 
belligerent, in a neutral territory, is a vio- 
lation of neutrality, & fortiori, such a sale in 
one belligerent country by any citizen or 
domiciled person thereof, is a breach of al- 
legiance. This is not left to mere deduction 
from general principles. The act of August 
6, 1861 [12 Stat 3191, provides that all prop- 
erty, of whatsoever kind, purchased or ac- 
quired, sold or given, with intent to use the 
same or suffer the same to be used, in pro- 
moting the insurrection, shall be confiscated. 
The act of Hay 20. 1862, supplementary to 
the act of July 13, 1S61, after making provi- 
sion for clearances in specified cases, and 
directing a refusal of clearances in others, 
whether the transportation is to be by land 
or water, imposes the penalty of forfeiture 
for an attempt to transport goods, &c, in 
violation of that act* or the regulations of 
the secretary of the treasury in pursuance 
thereof. The alleged offence in this case was 
subsequent to that act, and in violation of 
its provisions and of the regulations of the 
secretary of the treasury. The claimant had 
so far "proceeded" in his fraudulent opera- 
tions as to procure a permit and actually to 
ship his goods. He had entered upon the in- 
terdicted enterprise. It was an "attempt" 
by which the penalty was incurred under 
the act of May 20, 1862, if not under the act 
of July 13, 1S61. But there seems to be no 
difference in the true meaning of the terms 
employed between an "attempt" to trans- 
port and "proceeding to" transport The 
scope and object of the two acts are the 
same, viz.: to prevent the interdicted inter- 
course. If such, however, is not the true con- 
struction of the act of July 13th, the goods 
in question would be held under the act of 
May 20th, and the necessary amendment of 
the libel allowed. The act of July 13th, 
properly construed, forbids each and every 
act done towards the execution of a design 
to carry on, without a license or permit, 
commercial intercourse between the inter- 
dicted and other states. It is violated not 
only when a vessel has actually sailed on 
the voyage with the goods on board, but the 
moment the goods are started, even on land, 
towards the forbidden destination. The ap- 
plication for the "permit" is evidence of the 
intention to proceed, and the exhibition of 
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fraudulent invoices in order to procure the 
needed permit, shows the intention to be 
fraudulent. The shipment of the goods un- 
der color of that permit is a step taken in 
execution of that fraudulent intent— is an 
overt act. Such goods, within the meaning 
of said statute, are "proceeding to" the in- 
terdicted port; and the shipper, under the 
act of May 20th, is guilty of an "attempt" 
to transport them in violation of the law. 
The act of July 6, 1812 (2 Stat 773), was en- 
titled "An act to prohibit American vessels 
from proceeding to, or trading with, the 
enemies of the United States, and for other 
purposes." It imposed forfeiture on every 
vessel that should depart from a United 
States port for a foreign port; and fine and 
imprisonment upon the master guilty of vio- 
lating the act Like penalties were provided 
against "an attempt to transport" by land. 
The decisions with reference to that and oth- 
er statutes for non-intercourse and embar- 
goes, indicate that the phrase "proceeding 
to" has received the construction given 
above. A departure, under one of its sec- 
tions, and an attempt to transport, under an- 
other section, were respectively overt acts 
of "proceeding to" the interdicted port or 
district The William and Grace, Hay & M. 
76; The Rebecca, Id. 197: The Julia [Case 
No. 7,573]; The Friendship [Id. 5,124]; [The 
Penobscot v. U. S.] 7 Cranch [11 U. S.] 356; 
[The Richmond v. U. S.] 9 Cranch [13 U. S.] 
102; [The Active v. U. S.] 7 Cranch [11 U. S.] 
100; [The William King] 2 Wheat [15 U. S.] 
148. 

The next two points as presented depend 
for solution upon the same principles. By 
the language of said act of July 13th, the 
prohibition is to be in force only "so long 
as such condition of hostility shall con- 
tinue," and the president's proclamation of 
August 16, 1S61, excepts from the interdict 
such of the states therein named (including 
Tennessee), and such parts of said states "as 
may maintain a loyal adhesion to the Union 
and the constitution, or may be from time to 
time occupied and controlled by forces of the 
United States engaged in the dispersion of 
said insurgents." The claimant's proctor con- 
tends that "the condition of hostility," &c, is 
matter in pais, upon which the court is to 
hear the testimony of witnesses. He offers 
to prove by such witnesses that no such con- 
dition existed at Memphis when his shipment 
was made; also, the loyalty of that city, and 
that it was then occupied and controlled by 
United States forces. Indeed, for the pur- 
poses of this trial, the district attorney ad- 
mits, as a matter in pais, that Memphis was 
so occupied and controlled at the time, and 
that hostilities were not flagrante bello, act- 
ually raging in that city at the time; submit- 
ting to the court, however, the question as to 
the competency of such modes of proof. The 
doctrine involved has been fully discussed 
in several cases decided by this court during 
the last fifteen months, and was virtually 



settled long ago by the United States su- 
preme court. The judiciary, under the con- 
stitution, cannot declaim war or make peace. 
It is clothed with no such power, and can- 
not be clothed with it. Whatever power is- 
vested by the constitution in one department 
of the government cannot be usurped by an- 
other. If one should wholly refuse to act, 
or should undertake to divest itself of, or 
abdicate, its legitimate functions, it would 
by no means follow that another depart- 
ment, expressly limited to specified duties, 
would thereby acquire ungranted powers. 
The abdication of executive functions by the 
executive, for instance, would not constitute 
the judicial the executive department of the 
country; nor would a failure or refusal of 
the legislative to pass needed statutes con- 
stitute the executive the law-making power. 
Each department has its true boundaries- 
prescribed by the constitution, and it cannot 
travel beyond them. U. S. v. Ferrera, 13 
How. [54 U. S.] 40; Little v, Bareme, 2 
Cranch [6 U. S.] 170. The condition of 
peace or war, public or civil, in a legal sense, 
must be determined by the political depart- 
ment, not the judicial. The latter is bound 
by the decision thus made. The act of 1795 
and the act of July 13, 1861, vest the presi- 
dent with the power to determine when in- 
surrection exists, and to what extent it ex- 
ists. The United States constitution vests 
congress with the power "to provide for call- 
ing forth the militia to execute the laws of 
the Union, suppress insurrection, and repel 
invasion;" "to declare war, * * * and 
make rules concerning captures on land and 
water." In the execution of that power, 
congress passed the acts cited above. 

By the act of 1795 fl Stat 424], the su- 
preme court says: "The power of deciding 
whether the exigency had arisen upon which 
the government of the United States is bound 
to interfere, is given to the president * * * 
After the president has acted and called out 
the militia, is a circuit court of the United 
States authorized to inquire whether his deci- 
sion was right? Could the court, while the 
parties were actually contending in arms for 
the possession of the government, call wit- 
nesses before it and inquire which party rep- 
resented a majority of the people? * * * If 
the judicial power extends so far, the guar- 
antee contained in the constitution of the 
United States is a guarantee of anarchy and 
not of order. Yet if this right does not reside 
in the courts when the conflict is raging; if 
the judicial power is at that time bound to- 
follow the decision of the political, it must 
be equally bound when the contest is over. 
* * * At all events it (the power to decide) 
is conferred upon him (the president) by the 
constitution and laws of the United States, 
and must therefore be respected and enforced 
in its judicial tribunals." [Luther v. Borden] 
7 How. [48 U. S.] 43, 44; also, see Martin v. 
Mott, 12 Wheat. [25 U. S.] 29-31. The same 
doctrine has been uniformly maintained from 
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the commencement of the government. The 
absurdity of any other rule is manifest. If 
during the actual clash of arms, courts were 
rightfully hearing evidence as to the fact of 
war, and either with or without the aid of 
juries, determining the question, they should 
have power to enforce their decisions. In 
case of foreign conflicts neither belligerent 
would he likely to yield to the decision: and 
in case of insurrection, the insurgents already 
in arms against the constitution and laws, 
would not cease their rebellion in obedience 
to a judicial decree. In short, the status of 
the country as to peace or war, is legally de- 
termined by the political and not the judicial 
department. When the decision is made the 
courts are concluded thereby, and bound to 
apply the legal rules which belong to that 
condition. The same power which determines 
the existence of war or insurrection, must 
also decide when hostilities have ceased,— 
that is, when peace is restored. In a legal 
sense, the state of war or peace is not a 
question in pais for courts to determine. It 
is a legal fact ascertainable only from the 
decision of the political department [The 
Fortuna] 3 Wheat [16 U. S.] 246; [U. S. v. 
Palmer] Id. 610; [TheDivina Pastora]4Wheat 
[17 IT. S.] 52; [The Neustra Senora De La Car- 
idad] Id. 497; [The Santissima Trinidad] 7 
Wheat. [20 U. S.] 283; [Martin v. Mott] 12 
Wheat [25 U. S.] 19; [Rose v. Himely] 4 
Cranch [8 U. S.] 241; [Foster v. Neilson] 2 
Pet. [27 U. S.] 253; [Garcia v. Lee] 12 Pet 
[37 U. S.] 511; [M'Elmoyle v. Cohen] 13 Pet. 
[38 U. S.] -315; [Luther v. Borden] 7 How. 
[43 U. S.] 1; [Kennett v. Chambers] 14 How. 
[55 U. S.J 46; [Christy v. Scott] Id. 283. 

Under the act of July 13th, the president, 
on the 16th of August, 1861, proclaimed Ten- 
nessee in a state of insurrection. The legal 
status thus determined must remain so long 
as the condition of hostility continues. He 
has never made a counter proclamation, nor 
has peace been officially announced. As a legal 
condition that status is independent of actual 
daily strife in arms. A legal condition of hos- 
tilities may exist between this and a foreign 
nation, long after the last battle has been 
fought between the opposing armies. That con- 
dition ceases when peace is concluded through 
competent authority; not before. The distinc- 
tion is between war flagrante, and nondum 
cessante. So far, however, is it from being true 
that the condition of hostilities does not still 
exist that it is evident, even as a matter in 
pais, that Tennessee is still in an insurrection- 
ary position. The presence of the United States 
armies in Memphis and elsewhere within that 
state, for the purpose of maintaining federal 
authority against armed insurgents, is a well- 
known necessity. There has been as yet no 
return of that state to a peaceful status under 
the constitution and laws; enabling the civil 
tribunals, by ordinaiy process, to enforce Unit- 
ed States authority. Within any construc- 
tion which could be fairly given to the presi- 
dent's proclamation, no "part of that state 
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maintains as yet a loyal adhesion to the 
Union and constitution." It is the duty of 
the president however, to decide that point. 
Until he decides to the contrary, the court 
must hold that the legal condition of hostil- 
ity continues. The exceptions in the procla- 
mation, so far as made by the president, courts 
can and must enforce. But, if it be correct 
that by the terms of that proclamation the 
president intended to devolve on the courts 
the duty of determining judicially the status 
of a state, or part of a state, by an inquiry 
into its loyalty, or its occupation from time 
to time by United States forces, irrespective 
of a decision thereon by the executive; still 
courts could not thus acquire the power. The 
limits upon their constitutional and legal func- 
tions could not thus be enlarged. Political 
power could not be so delegated to them. 
They cannot be charged with any duties not 
judicial; "judicial power" alone is vested in 
them under the constitution; and the cases 
to which it extends are clearly defined. U. 
S. v. Ferreira, 13 How. [54 U. S.] 40. They 
cannot go beyond that well-defined limit But 
the act of July 13th gives the conditions on 
which the proclamation issues, and declares 
its effect It must pronounce what states or 
part of a state are in insurrection; for it is 
the official promulgation of the fact as found 
by the president The exception quoted 
above does not change the rule. At the date 
of that document (August 16, 1861), Ten- 
nessee was proclaimed to be in insurrection, 
except as to such parts thereof where a cer- 
tain condition of affairs existed, or might 
from time to time exist. How can any part 
of that state be brought within the exception 
for judicial cognizance? Only by the action 
of competent authority. The status of the 
part can be determined by the president alone. 
Has he officially decided the status by force 
of which the exception would operate, or 
courts can judicially ascertain Memphis to be 
no longer in hostile condition? Or, was not 
that language used solely with a view to the 
proviso in the 5th section of the act? It can 
hardly be supposed that he contemplated open- 
ing to unrestricted intercourse every town or 
district of an insurrectionary state, which the 
United States armies might occupy from time 
to time, on their march, irrespective of fur- 
ther action; thus leaving a town open to 
trade to-day and closed to-morrow, according 
to the shifting exigencies or convenience of 
military operations and without any treasury 
regulations therefor. It is evident, however, 
that the language used in that exception was 
not designed to leave so important a question 
open to doubt, uncertainty, or the contin- 
gencies of military movements from day to 
day. It was employed, perhaps, out of 
abundant caution, so as to announce that 
from time to time, exceptions would be put 
into practical effect by him according to the 
rules stated; or to bring such parts of those 
states within the terms of the proviso, so that 
the secretary of the treasury might make the 
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needed regulations therefor. A practical ex- 
emplification thereof is found in the case of 
South Carolina and Louisiana. Those states 
were included in the proclamation of August 
16, 1S61, and also in the previous proclama- 
tion of blockade: yet by another proclama- 
tion dated May 12, 1862, the president de- 
clares, that, by virtue of the powers vested in 
him by said act of July 13, the blockade of 
the ports of Beaufort, Port Royal, and New 
Orleans, should cease after the first day of 
.Tune following, except as to contraband "per- 
sons, things, and information," and commer- 
cial intercourse be thereafter restored sub- 
ject to the treasury regulations made for the 
purpose. Those ports had been for some time 
"occupied and controlled by United States 
forces." Again, under the act of June 7, 
1862 [12 Stat. 422], the president once more 
(July 1, 1862) proclaimed Tennessee and the 
other states named therein, to be "in insur- 
rection and rebellion," and there was no such 
exception as that quoted from the prior proc- 
lamation of August 16, 1861. True, the 
proclamation of July 1, 1862, had reference to 
the act of June preceding; but it serves to 
indicate the status of Tennessee as then offi- 
cially recognised. 

Under the proviso of the 5th section of the 
act of July 13, 1861, and by virtue of the act 
of May 20, 1862, the secretary of the treasury 
has made regulations, by compliance with 
which persons may trade with Memphis. The 
claimant sought a "permit" as required, so 
that he might have the benefit of the excep- 
tion. He succeeded by fraud in procuring 
the desired paper, and then undertook, in fur- 
ther fraud of the law, to take contraband or 
prohibited articles to that port. Tennessee 
is interdicted to commercial intercourse, ex- 
cept on the specified conditions, and by special 
permit The claimant must bring himself 
within the exceptions. [Murray v. The 
Charming Betsy] 2 Cranch [6 TJ. S.] 72; The 
Harmony [Case No. 6,0S1]. He not only has 
failed to do so; but on the contrary admits 
that he exhibited fraudulent invoices to the 
surveyor of the port, and violated the condi- 
tions on which alone a permit could be pro- 
cured. The statute pronounces the penalty 
of forfeiture against his whole shipment. 
The packages in question are therefore declar- 
ed forfeited, and costs and expenses awarded 
against the claimant. 
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UNITED STATES v. ONE HUNDRED 

AND TWENTY-SIX BALES OF 

PADDING. 

[43 Hunt, Mer. Mag. 585.] 

District Court, S. D. New York. 1860. 

Fraud on the Revenue — Undervaluation op 
Imported Goons. 

The libel in this case alleged that Collector 
Schell, in September last, at the city of New 



York, seized as forfeited to the United 
States, the 126 bales of padding imported 
into the port of New York, subject to duties 
and entered; that an invoice was produced 
and left with the collector; that upon an ex- 
amination and appraisement the packages 
and invoice were found to have been made 
up with intent, by fa*se valuation, extension 
and otherwise, to evade and defraud the 
revenue of the United States in this, that the 
goods contained in the packages were valued 
in the said invoice at a less price than the 
actual market value or wholesale price 
abroad of the goods at the period of exporta- 
tion to the United States, thereby intending 
to defraud the United States by paying less 
duty on said goods than the amount which 
the same were required to pay by law on the 
importation thereof into the United States. 
Also that the goods were invoiced at a much 
less price than the actual costs thereof, with 
intent to evade and defraud the revenue; and 
that the goods, by reason aforesaid, became 
forfeited to the government The libel pray- 
ed for a decree of the court condemning the 
goods. George Brown, of the firm of Smie- 
ton and Brown, intervening for James Smie- 
ton and others, of Dundee, in Scotland, ap- 
peared and claimed the merchandise, aver- 
ring that the said firm were in the posses- 
sion thereof, at the time of the seizure by 
the marshal, as agents of James Smieton and 
others, the owners. The claimant, George 
Brown, also put in an answer by James B. 
Craig, Esq., his proctor, claiming that the 
merchandise did not become forfeited, as al- 
leged. A consent was given by the proctor 
for the claimant that a decree of condemna- 
tion and forfeiture be entered, and the mer- 
chandise be delivered to the claimants, upon 
payment by them of $18,300 25— the apprais- 
ed value— into the registry of the court. The 
United Sta+es district attorney consented 
that the merchandise be discharged from 
custody, upon the claimants filing sworn 
claim, paying into the registry of the court 
818,300 25— being the appraised value of the 
same— and consenting to a decree of con- 
demnation and forfeiture. 

THE COURT [BETTS, District Judge] en- 
tered a decree, which, after reciting that the 
goods having been attached by the marshal, 
and no defenee to the libel of information 
having been interposed, and the claimants 
having paid into the registry of the court 
§18,300.25, as the appraised value of the 
goods, on filing consents of United States dis- 
trict attorney and proctor for claimants, or- 
dered that the goods be condemned as forfeit- 
ed to the United States, and that out of the 
proceeds paid by the claimants into court the 
clerk pay the taxed costs, and pay the bal- 
ance of the money to the collector, to be by 
him distributed according to law. Amount 
paid to collector $17,962.75. 
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AND TWENTY-THREE CASKS OP 

DISTILLED SPIRITS. 



[1 Abb. U. S. 573.] i 
District Court, N. D. Ohio. 



1870. 



Internal, Revenue — Practice — Amendment to 
Information. 

1. The district courts have an undoubted pow- 
er, in the exercise of a sound judicial discretion, 
to permit a libel to be amended. 

2. If an application to amend a libel pro- 
poses to introduce a new cause of action, it is 
usual to allow the amendment when the new 
cause of action corresponds in character and is 
kindred in nature to that presented in the origi- 
nal libel; but if the amendment introduces a 
new substantive cause of action and a new 
charge against the defendant, it is disallowed. 

[Cited in U. S. v. Cigars, 18 Fed. 150.] 

3. A libel of information was filed under a 
section of statute imposing punishment for dis- 
posing of property subject to internal revenue 
tax, in fraud of the revenue laws. The gov- 
ernment applied for leave to amend by adding 
a count founded on another section of the 
statute, which imposed punishment on a manu- 
facturer, &c. who should neglect to make re- 
turns of his manufactures to the proper reve- 
nue officer. Held, that this was a substantial- 
ly new charge, and that the leave must be re- 
fused. 

Motion to strike out a count from a libel 
of information. 

R. P. Paine and R. P. Ranney, for the 
motion. 

B. White and B. T. Dickman, opposed. 

SHERMAN, District Judge. The libel of 
information was filed on February 19, 1866. 
The property was duly seized, but no further 
proceedings were had until February 12, 
1869, when the claim and answer were filed, 
when a motion was made by the district-at- 
torney and granted, for leave to amend the 
information. On the same flay a new in- 
formation was filed. 

The first information was founded on sec- 
tion 48 of the internal revenue act of June 
30, 1864 [13 Stat. 223], The first count of the 
new and amended one was founded on the 
same section, and is a copy of the original 
libel; but the second count was founded 
on section 68 of the same law. 

A motion was made to strike off the 
amended and second count. It is claimed 
by the defendants that section 68 defines a 
new and different cause of forfeiture, the 
prosecution of which is limited by the pro- 
viso to the section to twenty days after the 
seizure. 

Section 48 provides that all goods, wares, 
&c. &c, on which duties are imposed by 
law, which shall be found in the possession 
or custody of any person, for the purpose 
of being sold or removed, in fraud of the 
internal revenue laws, or with the design to 
evade the payment of any tax, shall be for- 

i [Reported by Benjamin Vaughan Abbott, 
Esq., and here recrinted by permission.] 



feited to the United States, and the forfeit- 
ure shall be enforced by proceedings in rem; 
but there is no limitation when the seizure 
shall be made, or the prosecution com- 
menced. 

Section 68 provides that the owner of any 
vessel, still, or boiler, used in the manu- 
facturing of any distilled spirits or ferment- 
ed liquors, on which duty is payable, who 
shall neglect or refuse to make entry and 
report of the same, or to do the things re- 
quired by law to be done, shall be subject to 
a seizure and forfeiture oi. such vessels, 
stills, and boilers, besides being subject to 
a penalty: provided that such seizure be 
made within thirty days after the cause 
thereof came to the knowledge of the col- 
lector, and that proceedings to enforce the 
forfeiture be commenced within twenty days 
thereafter. 

That' the court has a right to allow amend- 
ments at any stage of the case, is undoubted; 
and this is applicable in revenue cases as in 
cases at common law. The motion is ad- 
dressed to the sound legal discretion of the 
court If the amendment, as in this case, 
adds a new count, which introduces a new 
cause of action, corresponding in character 
with the original count, and kindred in its 
nature, these courts have always allowed 
it; but if the amendment introduces a new 
substantive cause of action, and a new 
charge against the defendant, it is disal- 
lowed. 

This principle of law is well illustrated in 
the two cases cited by the counsel,— the one 
Tiernan v. Woodruff [Case No. 14,027], cited 
to support the government to its right to 
file this new count, and in The Harmony 
[Id. 6,081], cited by defendant to support 
this motion. The case of Tiernan v. Wood- 
ruff [supra], was an action at law, where 
in effect the plaintiff asked leave to amend 
his declaration by adding a third count on a 
note given to the plaintiff by the defendant, 
of the same character and founded on the 
same transaction as the other two notes de- 
clared on. The court permitted the amend- 
ment. The case of The Harmony [supra], 
was a libel for the forfeiture of a vessel for a 
violation of the custom laws. The first and 
original libel charged the vessel with landing 
goods without a permit; the second count in 
the libel, offered as an amendment, charged 
the vessel with receiving goods on board 
from another vessel. Both charges were vio- 
lations of different sections of the same act. 
The amendment was refused. 

Apply these principles to this case. If the 
charge in the second count is a new sub- 
stantive charge, then the amendment is im- 
proper. 

The original information, founded on sec- 
tion 48, punishes a party having property in 
his possession subject to a tax, who sells 
and disposes of it in fraud of the internal 
revenue laws, or with intent to avoid the 
payment of tax. The second and amended 
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count on section 68, punishes the party being 
a distiller or manufacturer, who neglects or 
refuses to make a daily or tri-monthly re- 
port and return to the collector of the 
liquors and spirits made by him. One pro- 
vides against fraudulent acts, and with 
fraudulent intents. The other is against 
neglect to keep proper books, and making 
proper returns. The one is generally against 
fraudulent acts, purposely committed. The 
other is against the omission or neglect to 
do certain acts. The two offenses are dis- 
tinct in their nature and character. One is 
a general crime, and the offender may be 
proceeded against at any time, and upon the 
complaint of any person. The other is spe- 
cial; and seemingly the seizure and proceed- 
ings must be made by the collector, and 
within a limited time. 

I therefore think that the second count 
contains a charge that is a new substantive 
cause of action; that it does not correspond 
in character, and is not kindred in its nature 
with the original information, and, there- 
fore, should be stricken oft 

Motion denied. 



Case Ho. 15,944. 

UNITED STATES v. ONE HUNDRED 

AND TWO PACKAGES DISTILLED 

SPIRITS. 

[22 Int Rev. Rec. 187.] 

District Court, S. D. New York. June, 1876. 

Internal Revenue — Distillery Frauds — Com- 
missioner's Regulations. 

A common device in connection with the 
great whiskey ring frauds in the West to pro- 
cure stamps for rectified spirits, was the false 
return by rectifiers to the collector of internal 
revenue, of spirits as emptied for rectifica- 
tion, the spirits being actually shipped to 
other markets, and their place supplied in the 
rectifying houses by illicit spirits from some 
"crooked" distillery, run in complicity with 
the rectifying houses. The issue of stamps 
for rectified spirits is regulated by these re- 
turns of spirits "dumped," which returns are 
known as "dumpers," or "Form 122." 

Demurrer to the information. The second 
count of the information based upon section 
3451, Rev. St U. S., alleged that Bensberg, a 
rectifier at St. Louis, in the First collection dis- 
trict of Missouri, had owned these spirits, and 
had then and there made a return to the col;, 
lector of internal revenue upon a form pre- 
scribed by the commissioner of internal rev- 
enue, known as "Form 122"; that he had emp- 
tied these packages of spirits for rectification, 
and that he had procured a United States 
gauger's return, to be made to that effect; 
while in fact Bensberg had shipped these 
spirits to New York, and had conveyed to the 
claimant [Thomas Thatcher, 72 Courtlandt 
street] all the title to them whieh, in view 
of these facts, he could convey. The demur- 
rer rested upon the want of power in the 
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commissioner to make the regulations, re- 
quiring Form 122, and upon the point that 
the false Form 122 did not forfeit the spirits 
described therein, but those which could be 
unlawfully placed upon the market, by means 
of its false character. 

Roger M. Sherman, Asst U. S. Arty. 
Thomas Harland, for claimant 

BLATCHFORD, District Judge, held that 
the regulations requiring Form 122, were 
made in the reasonable and lawful exercise 
of the authority conferred by several sections 
of the Revised Statutes upon the commis- 
sioner of internal revenue, and that Form 122 
was covered by the language in section 3451, 
"any document required by regulation made 
in pursuance of the provisions of the internal 
revenue laws," and that the property to 
which, in this case, the Form 122 relates is 
that described in the instrument itself. 

Judgment for the United States. 



Case No. 15,945. 

UNITED STATES v. ONE HUNDRED 
BARRELS OF CEMENT. 

[3 Am. Law Reg. (N. S.) 735.] 

District Court, E. D. Missouri. Sept, 1862. 

Forfeiture— Intercourse with Insurrectionary 

States— Status of Citizens of Rebellious 

States — License — Regulations. 

1- By the act of congress of 13th July, 1861 
[12 Stat 255], and the president's proclamation 
in pursuance thereof, citizens of the rebellious 
states have prima facie become, for purposes of 
commerce, quasi enemies, and cannot sue in 
the United States courts. 
[Cited in Brown v. Hiatt, Case No. 2,011.] 
[Cited in Perkins v. Rogers, 35 Ind. 138.] 

2. But the president having power, through 
the secretary of the treasury, to make regula- 
tions permitting trade in certain cases, the 
granting of a license, in pursuance of this 
power, restores the standing of the grantee, 
so as to enable him to be heard in the United 
States courts. 

3. The act of foreign nations in recognizing 
the so-called Confederate States as a belliger- 
ent, estops their subjects from disputing the 
lawfulness of captures on the high seas by the 
United States forces. But such recognition 
has no influence on the courts of the United 
States, who are guided solely by the action of 
the political department of their own govern- 
ment 

4. Therefore, in determining the status of 
Rebel persons and property, the courts are 

"frnided by municipal and not by international 

lilW. 

5. The acts of congress of 13th July, 18G1, 
and 20th May, 1862 [12 Stat 404], are pro- 
hibitory acts, and the forfeiture under them 
of goods "proceeding to" rebellious states can 
only be avoided by the production of such a 
license as is provided in the acts. Therefore, a 
license obtained through error or mistake or 
fraud will not prevent the forfeiture. 

Libel of information [against one hundred 
barrels of cement; Hicks & Cocke, claimants] 
for violation of the 5th section of the act of 
congress approved July 13th, 1S61. 
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W. W. Edwards and 0. S. Hayden, for the 
United States. 
J. K. Knight, for claimants. 

TREAT, District Judge. The material 
facts are substantially as follows: In July 
last, Messrs. Hicks & Cocke, copartners in a 
hotel business at Jackson, Tennessee, were 
residents and citizens of that state, and loyal 
to the United States. Messrs. Harman & 
Daily, of the same place, were copartners in 
a saloon. Early in that month Messrs. Har- 
man & Daily, with Mr. Cocke, visited St. 
Louis, Missouri, and purchased respectively 
the goods contained in lot No. 41. Messrs. 
Harman & Daily bought twenty-one half- 
barrels of whiskey, had the same packed in 
barrels of salt for concealment, and caused 
the same to be shipped on the steamer G. W. 
Graham, consigned to Messrs. Hicks & Cocke, 
at Jackson. Mr. Cocke bought the other 
goods in said lot No. 41, and had the same 
shipped on said steamer also. Mr. Harman 
applied at the custom-house, in the name .of 
Hicks & Cocke, for the necessary permit for 
all the goods, filed what purported to be cop- 
ies of the invoices, made the required oath, 
and received a permit for Hicks & Cocke 
to ship to Jackson the whole lot named, to 
be delivered to them at the latter place. Af t- 
ter said goods were on board the steamer, 
they were seized, the whiskey concealed in 
the salt having been detected; all of the goods 
were included in the same permit, and ship- 
ped on the same steamer for the same des- 
tination, and consigned to the same persons. 
The regulations of the treasury department 
for such shipments contained at that time 
the following provisions: "All applicants for 
permits to ship and trade, shall make and 
file with the officer granting the permit, an 
affidavit that the values of all merchandise 
are correctly stated in the invoices, true cop- 
ies of which shall be annexed to the affidavit, 
and that the packages contain nothing ex- 
cept as stated in the invoices; . . . and 
furthermore, that the applicant is loyal to the 
government of the United States, and will in 
all things so deport himself." "No permits 
shall be granted to ship merchandise to 
states, or parts of states, heretofore declared 
to be in insurrection, except for delivery to 
such persons residing or doing business there- 
in, as shall be recommended therefor by an 
officer of government, duly authorized to 
make such recommendation." "No permits 
shall be granted to ship intoxicating drinks," 
&c. The object of these conditions is obvious, 
viz., to prevent from being forwarded to the 
insurrectionary states, any merchandise 
which may be used in aid of the insurgents, 
or for the demoralization of the United States 
army there. 

All commercial intercourse with Tennessee 
was interdicted from the date of the presi- 
dent's proclamation of August 16th, 1861 
[12 Stat 262], except so far as the presi- 
dent had relaxed, or might relax, such in- 



terdict with respect to any particular part 
of the state, or with respect to specified 
persons. The rule is similar to that rec- 
ognised by publicists, as in force during for- 
eign wars, viz., that "all intercourse by a 
citizen of one nation with the adverse bel- 
ligerent, except by special license of the 
sovereign, is unlawful, subjecting vessel 
and cargo to forfeiture; and a licensed ves-- 
sel is to be treated as belonging to the coun- 
try under whose license she sails." Every 
citizen therefore who, during a war, carries 
on intercourse with the enemy's country 
without such special license, is faithless to 
his allegiance, and subjects himself person- 
ally to such punishment as his sovereign 
may impose, and the property shipped, to 
confiscation as lawful prize. The Liverpool 
Packet [Case No. 8,406]; The Emulous [Id. 
4,479]; The Joseph, 8 Cranch [12 U. S.] 461; 
The Rugen, 1 Wheat [14 U. S.] 62; Sehole- 
field v. Eichelberger, 7 Pet [32 U. S.] 586; 
The Hoop, 1 C. Rob. Adm. 196; The Rapid, 
8 Cranch [12 U. SJ 155; Wheat Mar. Capt 
pp. 209, 212, 219, c. 7; Jecker v. Montgomery, 
18 How. [59 U. S.] 110; Griswold v. Wadding- 
ton, 16 Johns. 438. As then all commercial 
intercourse with Tennessee was legally inter- 
dicted, all goods shipped to that state with- 
out a license were forfeited to the United 
States. By the terms of said act, the presi- 
dent was authorized to grant special licenses 
for trade, under such regulations as might 
be prescribed therefor by the secretary of the 
treasury. The political department alone has 
the power to decide the status of a state, or 
rather of its inhabitants, as to "a condition of 
hostilities" or "insurrection" against the Unit- 
ed States government; and when its decision 
is made, the courts must apply the rules ap- 
plicable thereto. That status must remain, 
in a legal sense, until the same authority 
decides it to be at an end. Such is the true 
interpretation of the statute and proclama- 
tion. U. S. v. One Hundred and Twenty- 
Nine Packages [Case No. 15,941], decided by 
this court at this term; [Rose v. Humly] 4 
Cranch [8 U. S.] 241; [Fosker v. Neilson] 2 
Pet. [27 U. S.] 253; [Martin v. Mott] 12 
Wheat [25 U. S.] 19; [Luther v. Borden] 7 
How. [48 U. S.] 1; [Kennett v. Chambers] 14 
How. [55 U. S.] 46; [The Fortuna] 3 Wheat. 
[16 U. S.] 246; [U. S. v. Palmer] Id. 610; [The 
Divina Paskora] 4 Wheat [17 U. S.] 52; 
' [The Neustra De La Caridad] Id. 497; [The 
Santissima Trinidad] 7 Wheat. [20 U. SJ 
283. The goods in question having been seiz- 
ed for "proceeding to" an insurrectionary 
state, and the fact that they were so pro- 
ceeding having been established, the onus is 
on the claimant to show that he had the re- 
quired license or permit If he were before 
the court, in a formal manner, prior to default 
taken, contesting by claim and answer the 
question of forfeiture, the United States dis- 
trict attorney could only by an exceptive al- 
legation, or by a plea of abatement, dispute 
his right to be heard, or his persona standi in 
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judicio. U. S. v. Four Hundred and Twenty- 
Two Casks of "Wine, 1 Pet [26 U. Sj 547; 
Adm. Rule Sup. Ot 26; Adm. Rule DisL Ct 
45. By consent, the default in this case was 
set aside, and these claimants permitted to 
put in their claim and answer. 

The first proposition presented to the court 
relates to the legal standing of the claimant. 
"An alien enemy cannot sue, nor can he be 
heard as claimant in the courts of the bel- 
ligerent captors." [The Adventure] 8 Oranch 
[12 U. S.] 226; [The Anne] 3 Wheat. [16 U. 
S.] 446; 6 C. Rob. Adm. 24, 138, 199; 1 Dod. 
244, 451; 3 Phil. §§ 461^66; 3 C. Rob. Adm. 
143; 5 C. Rob. Adm. 199, 218; 2 C. Rob. 
Adm. 1; [The Frances] 8 Cranch [12 U. S.] 
355, 418; [Bolchos v. Darrell, Case No. 1,- 
607]; [Rapalje vl Emory] 2 Dall. [2 U. S.] 54; 
[Ware v. Hylton] 3 Dall. [3 U. S.] 231; 1 C. 
Rob. Adm. 196; The Rapid [Case No. 11,- 
576]; [Jecker v. Montgomery] 18 How. [59 
TJ. S.] 110; 16 Johns. 438. The position 
of the insurrectionists towards the United 
States government, at this time, is one of 
open hostility, and all the inhabitants are 
quasi enemies, but not alien enemies. Like 
American citizens domiciled in England dur- 
ing the war of 1812, although they still owe 
paramount allegiance to the United States, 
and are, therefore, neither aliens nor ene- 
mies, technically, yet their personal property 
follows their domicil,— "mobilia sequuntur 
personam,"— and is, when afloat on the high 
seas, pronounced in law, "adherent to the 
enemy;" for they are under the dominion 
of the insurrectionary forces, and within the 
territory over which hostile sway is main- 
tained. [Ennis v. Smith] 14 How. [55 U. S.] 
424; [Black v. Zacharie] 3 How. [44 U. S.] 
483; [The Venus] S Cranch [12 U. S.] 253; 
[U. S. v. Guillem] 11 How. [52 U. S.] 47; 1 
C. Rob. Adm. 86, 102; U. S. v. Hay ward 
[Case No. 15,336]; [Thirty Hogsheads of 
Sugar v. Boyle] 9 Cranch [13 U. S.] 191; 
[U. S. v. Rice] 4 Wheat [17 U. S.] 246, 254; 
EInglis v. Sailor's Snug Harbor] 3 Pet. [28 
U. S.] 99; [Shanks v. Dupont] Id. 242; [Flem- 
ing v. Page] 9 How. [50 U. S.] 603; The 
Rapid [Case No. 11,576]; 1 C. Rob. Adm. 198. 
The act of 1861 and the proclamation rec- 
ognize this as an organized insurrection, ex- 
tending over the states and parts of states 
named; and the so-called Confederate gov- 
ernment, at an early day, ordered all who 
did not adhere thereto, to leave those states 
within a prescribed period, under the pen- 
alty of being treated as alien enemies. The 
same general principles which regulate the 
status of persons, as to their personal prop- 
erty during foreign wars, were incorporated 
into this act of congress, so far as commer- 
cial intercourse is concerned. The reasons 
of the rule, therefore, forbidding alien ene- 
mies to sue, are just as applicable to resi- 
dent citizens of the insurrectionary states 
now, as to the subjects of an adverse bel- 
ligerent during a foreign war, viz., the 
necessity of stopping intercourse with the in- 



surgents, and of preventing them from draw- 
ing supplies from the loyal states. Two 
countries cannot carry on war against each 
other whilst the citizens of each maintain 
and pursue all the conditions and relations 
of peace. Two nations cannot in other 
words, be at war, and their citizens at peace. 
The fact of war makes all the citizens of 
each belligerent power, in law, the ene- 
mies respectively of each other. So in an 
insurrection, every loyal citizen is, in a 
certain sense, in a legal condition of hos- 
tility towards every insurgent. He is bound, 
when duly called upon, to aid in suppress- 
ing the insurrection; just as, in times of 
peace, he must become part of the posse, 
when summoned therefor, to assist in the ar- 
rest of an offender, and in the dispersion of 
those who obstruct the officer whilst at- 
tempting to enforce process. Indeed, every 
citizen not only may arrest, but ought to ar- 
rest, a criminal, flagrante delicto; and as an 
insurgent is a traitor, why is not every citi- 
zen clothed with power to arrest him when 
caught in the act of treason? In every such 
ease, the offender, when so arrested, would 
be turned over to the civil magistrate. But 
in belligerent operations the government, 
for essential and universally recognised rea- 
sons, commissions officers, and musters 
forces under their command, to conduct its 
military affairs, and confines the conduct of 
war to them. Were this not done, gross ir- 
regularities, pillage, and general lawlessness 
might ensue, the policy of the government 
in prosecuting the contest be defeated, and 
each citizen, by assuming the attributes of 
sovereignty, thwart at will the great public 
purposes in view. Independent of the ne- 
cessities of discipline, modern warfare for- 
bids all private and irregular warfare, which 
is apt to degenerate into mere freebooting. 
War is the act of the state, and can be 
carried on lawfully only by the state. 

Whether the war, or military operations, 
be carried on against a foreign nation, or re- 
volted colony, or insurrectionary district, the 
inhabitants of such nation, colony, or dis- 
trict may, in a legal point of view, be treat- 
ed as occupying similar relations of hos- 
tility, so far as commercial transactions are 
to be affected. Such evidently is the scope 
and object of the act of July 13th, 1861, and 
such the relation in which the citizens of the 
insurrectionary states now stand towards 
the United States government Their prop- 
erty afloat on the high seas, or being trans- 
ported by land or water, for interdicted pur- 
poses, or unlawful commerce, is being used 
in violation of a positive prohibitory statute. 
So, whether viewed by the rules of public 
or municipal law, the same result would fol- 
low. As citizens, however, owing allegiance 
to the United States, the inhabitants of Ten- 
nessee are bound by that prohibitory statute. 
If quasi enemies, or even if treated as citi- 
zens of an adverse belligerent, they would 
be held to the same rules. In accordance 
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with these doctrines, the United States cir- 
cuit court for Missouri has held that, pend- 
ing the insurrection, the resident citizens of 
the insurrectionary states cannot maintain 
suits in that court. But in the case now be- 
fore this court, it is not necessary to decide 
all incidental propositions connected with 
such a rule. If the claimants, as citizens of 
Tennessee, have no personse standi at this 
time, by force of the general rule which 
would treat them as quasi enemies, are 
they not entitled to he heard on producing 
a license to trade? During a foreign war, a 
sovereign may license one of his own sub- 
jects to trade with the enemy, and such 
license would exempt the latter and his 
licensed properly from the ordinary penal- 
ties. But if, in the course of such licensed 
trade, a controversy should arise as to the 
right of property in a cargo, between him 
and a subject of the adverse belligerent, with 
whom he had negotiated the purchase there- 
of; and if that cargo should be the subject 
of adjudication before the courts of his 
sovereign, whether such an alien enemy 
would be permitted to contest the matter, or 
be treated as capable of having a standing 
in the court, by the implications resulting 
from the license, it is not now necessary 
to discuss. The reasons of the rule, viz., 
that all intercourse should cease, and that 
no property or proceeds thereof should be 
transferred from or to the adverse belliger- 
ent country, must, in such a case, have been 
decided by the sovereign to be inapplicable 
to that particular transaction, otherwise 
the license would not have been granted. 
The licensed person is permitted to trade, 
and as a necessary consequence to complete 
his sales and purchases. No sale or pur- 
chase could be made without two parties 
thereto. Whatever might be decided in such 
a case, or with respect to an alien enemy 
under license to trade, the proposition be- 
fore this court has distinguishing features, 
which it may be well to first consider. The 
citizens of Tennessee are, as to their trade, 
quasi enemies. The Rapid [Case No. 11,576]. 
They are not enemies in the full legal signifi- 
cation of the term; for no citizen or subject 
is technically an enemy. In the law of trea- 
son, a subject may be a traitor, but never 
an "enemy," for the moment he is pronounced 
an enemy, he owes no allegiance, and can- 
not therefore be guilty of a breach of a non- 
existent obligation. "Enemy," in a legal 
sense, is the equivalent of the Latin word 
"hostis," which implies that the person is a 
stranger to the country— a foreigner, an 
alien. Hence the rule, as laid down by pub- 
licists, that an alien enemy cannot sue, is so 
phrased because an alien may be in a state 
of amity as well as of enmity. As his per- 
sona standi depends on his friendly or hos- 
tile status, the term "enemy" is used in 
connection with the word "alien," to desig- 
nate that hostile status. The claimants here 
are not aliens; they are not technically ene- 



mies; they are only "enemies in a qualified 
sense," as Justice Nelson has correctly said. 
They still owe paramount allegiance to the 
United States— are not citizens of any other 
recognised power. They awe de jure subject 
to the United States laws. Those laws for- 
bid them to carry on commercial intercourse 
with the loyal states, except on the conditions 
named. The prohibition rests not on the 
law of nations, but on a municipal statute or 
act of sovereignty, and the exception to the 
general prohibition is created by the same 
act It probably was the intent of congress 
to allow such discriminations to be made 
between the loyal and disloyal in the insur- 
rectionary states, as the exigencies of the 
government would from time to time permit. 
Hence the power lodged in the president by 
the terms of the proviso to the 5th section, 
under which the permit in this case was ob- 
tained; also the terms of section 8, as to re- 
mission of forfeitures. The condition of 
quasi enmity, under which all inhabitants of 
Tennessee were placed by the proclamation, 
was subject therefore to those exceptions, 
as to districts and persons, which the presi- 
dent might make from time to time. The 
temporary disqualification covering all its 
inhabitants, is removed as to those who have 
special exemptions granted to them, which 
exemptions are evidenced by licenses duly 
obtained. Alienage, the president could not 
remove if it existed; but the legal status of 
quasi enmity or hostility as to districts, or 
individuals thereof, he is especially em- 
powered to remove. Hence, the simple fact 
that the claimants are citizens of Tennessee, 
might, in the absence of any other fact, de- 
prive them temporarily of the right to sue, 
or appear as claimants here; but when the 
other fact is proved, that they have been 
relieved of that temporary disability, their 
persona standi in judieio must be considered 
as fully restored. Such is the rule under 
this statute, and such is also the rule, as 
will be shown, in analogous cases during for- 
eign wars. But was said license or "permit" 
lawfully or fraudulently procured? This 
question has a double aspect If it were 
not valid, then have the claimants personse 
standi? Are they exempt from the gen- 
eral rule of disability or disqualification? 
And on the other hand, if it is fraudulent 
or invalid, then the goods were forfeited, 
wholly irrespective of the citizenship or 
personal status of the claimants. It is im- 
possible, therefore, to decide that question 
without reaching a conclusion covering both 
points; that is, without ascertaining a faet 
which, if found, would be at the same 
time good, both in abatement and in bar. 
In some stages of a case it might be im- 
portant to treat the question distinctively, 
in reference to one or the other of those 
pleas; but as the formal plea in abatement, 
or exceptive allegation, raises the question 
only in an inconclusive form, it is better to 
i consider the case upon the merits rather 
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than on the mere technical plea or exceptive 
allegation. The regulations of the secretary 
of the treasury require, among other things, 
that the applicants for a permit shall submit 
true copies of the invoices, shall swear to 
their accuracy, shall take the oath of loy- 
alty, and, if residents of a state heretofore 
proclaimed in insurrection, shall produce a 
recommendation from some duly authorized 
officer. In order, then, to receive such a 
permit, an affidavit had to be made, com- 
plying with those requirements; and as all 
shipments of whiskey were forbidden, ex- 
cept under special circumstances (the exist- 
ence of which is not pretended in this case), 
it is evident that there was no disclosure of 
the real facts —indeed, that there was a 
false affidavit filed at the custom-house. 
Harman made the application in the name of 
Hicks & Cocke, but the application, affidavit, 
invoices, recommendation, and oath of loy- 
alty, are not produced in evidence here, nor 
is any one of those documents shown to the 
court. If the permit carries with it the 
usual presumption, that whatever is done by 
a public officer, is presumed to have been 
rightly done (omnia rite acta), then is not 
that presumption repelled by the proof that 
twenty-one half-barrels of whiskey were in- 
cluded in the permit, in direct violation of 
the regulations? The whiskey was con- 
cealed in barrels of salt, manifesting a de- 
sign to defraud the government. Is it not 
also to be presumed, that if the invoice had 
mentioned whiskey, the officer would have 
done his duty by refusing a permit therefor? 
The claimants must bring themselves within 
the exceptions— the onus is on them— and 
when the permit is shown to have been, as 
to part of the goods included in it, obtained 
through fraud and false swearing, what 
credit is to be given to that paper? 

Without stopping here to inquire whether 
such a permit, based on fraud, would be re- 
ceived as good for any purpose?— whether a 
person who has to make good his claim 
through such a document, will receive the aid 
'of the court, under any circumstances, in un- 
ravelling the same, so as to separate the 
false from the true?— whether a false docu- 
mentation is not always fatal, unless used 
merely to save property from the enemy?— 
or whether a person, acting through an agent 
who perpetrates a fraud, is not bound by the 
acts of that agent when he avails himself of 
what was done?— or, in other words, whether 
a principal is permitted to hold on to all the 
benefits of a fraudulent act, and at the same 
time escape from all the disadvantages there- 
of?— without going into those general inquir- 
ies, or determining whether the fraudulent 
act must not be repudiated or affirmed as 
a whole, it may be sufficient for this case to 
look at the testimony closely, so far as the 
same touches the claimants personally and 
directly. There is no dispute that the per- 
mit was made by fraud and false swearing, 
to cover the packages in which the whiskey 
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was concealed. It appears that Cocke, who 
was in St Louis at the time, did not visit 
the custom-house at all. Harman acted for 
himself and for the claimants. He used the 
names of the latter to cover the prohibited 
articles, and procured a permit in their names, 
in which they are licensed both as the ship- 
pers and the persons to whom, in Jackson, the 
goods were to be delivered. Did the claim- 
ants know of the fraudulent use to which their 
names were put. and assent thereto? Inde- 
pendent of direct testimony, it would seem 
probable that persons coming here under the 
circumstances, and knowing the necessity of 
procuring a permit, and the consequence of 
not complying with the law, would ascertain 
first, whether a permit had been obtained, 
and secondly, whether it was correct. If Har- 
man had caused his own goods and those of 
the claimants to be included in one permit, 
then there must have been some reason there- 
for. If he had not been previously empower- 
ed to use their names, why, before affirming 
his act or adopting it, did they not ascertain 
the truth? Their names had been used to 
cover a fraud; their goods were included in 
the same document with contraband goods; 
the whole lot, honest and fraudulent, was 
consigned to them; they were represented as 
the owners of the whole, yet they rested con- 
tent therewith, without inquiry or precaution. 
The regulations required an oath of loyalty 
from the applicant himself, and a recommenda- 
tion from some public officer as to his fitness 
to receive the goods. By looking at the per- 
mit, they must have seen that some one had 
evidently personated them, and represented 
them to be the shippers of fifty-eight pack- 
ages, instead of only twenty-nine. They knew 
whether they had made the required affidavit; 
whether they had produced the needed recom- 
mendation, or furnished true copies of their 
invoices, and whether their invoices covered 
fifty-eight packages. If they did not make 
the application in person, did they intrust 
Harman with their papers, and constitute him 
their agent for the purpose? The testimony 
throws no light upon the subject Harman 
swears "that neither said Hicks nor Cocke 
knew anything of the contraband nature of 
the goods shipped (the whiskey) under the 
same license or permit issued to said firm of 
Hicks & Cocke." That is very vague. When 
did they not know?— and why did Harman 
venture to make a fraudulent use of their 
names and papers? He could have explained 
the whole transaction by his testimony, and 
why did he not do so? His sileL.,? is sug- 
gestive. He is the only witness produced to 
clear up the triple fraud, and he stands be- 
fore the court confessedly guilty of fraud and 
false swearing in this very transaction. True, 
Haskell swears that neither Hicks nor Cocke 
was present at the purchase or shipment of 
the whiskey, and states that Harman & Daily 
said to him their goods were consigned to 
Hicks & Cocke to save expense. That state- 
ment was evidently false; at least to the ex- 
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tent of creating the false impression that no 
other purpose induced that consignment. It 
is obvious that the design of Harrnan & Daily- 
was fraudulent, and that their acts were 
equally so. As to their conduct no dispute 
exists. No claim" is interposed for the whis- 
key. The simple inquiry under this head is 
concerning the part which these claimants 
took in the transaction; whether they were 
cognisant thereof, and suffered their names 
to he used for the contraband purpose. "Nos- 
citur a sociis." Does their failure to take the 
proper steps to procure for themselves the 
necessary permit, and their a'doption of that 
obtained by Harman for them, place them in 
the dilemma of either having no permit at all, 
or of having a fraudulent one? either alterna- 
tive being fatal to their claim. [The Ade- 
, line] 9 Cranch [13 U. S.] 244; [The Fortuna) 
3 Wheat [16 TJ. S.] 236; [Weightman v. Cald- 
well] 4 Wheat. [17 U. S.] 84; [La Amistad De 
Hues] 5 Wheat. [18 U. S.] 3S5; [The Venus] 
Id. 127; [The Bello Corrunes] 6 Wheat. [19 
TJ. S.] 169; 1 Wheat. Mar. Capt 225; [The 
Anna Maria] 2 Wheat [15 U. S.] 328; [Mc- 
Cluny v. Silliman] Id. 371; 3 C. Hob. Adm. 
109; 2 0. Rob. Adm. 154, 251; Id. 1-9; [The 
Grand Para] 7 Wheat [20 U. SJ 483; 1 O. 
Rob. Adm. 252; 5 0. Rob. Adm. 277; 1 
Duer, Ins. 534, 574; 2 Wildm. Int Law, 21; 
The San Jose Indiano [Case No. 12,322]; The 
London Packet [Id. 8,474]; The Sally [Id. 12,- 
258]; The Alexander [Id. 164]; The Rapid 
[Id. 11,576]; The Betsey [Id. 1,364]; [The 
Fortuna] 3 Wheat [16 TJ. S.] 245; [The St. 
Nicholas] 1 Wheat [14 TJ. S.] 417; [Jones v. 
Shore] Id. 462; 1 Duer, Ins. 567; 1 Rob. Adm. 
196, 219; 4 C. Rob. Adm. 251; 1 Dod. 387; 
3 C. Rob. Adm. 9; 6 C. Rob. Adm. 127; The 
Joseph [Case No. 7,533]; s. c 8 Cranch [12 
TJ. S.] 451; 16 Johns. 438; [Seholefield v. 
Eichelberger] 7 Pet [32 TJ. S.] 5S6; 1 C. Rob. 
Adm. 84; 2 Brown, Civ. & Adm. Law, 313, 314; 
1 Kent, Comm. 143. Justice Story held in 
such cases that nothing but the most explicit 
proofs by the claimants could relieve the 
transaction of the presumption of illegality 
which arises from the fraudulent character 
of the papers. The Emulous [Case No. 4,479]. 
Similar views were expressed in The Rugen, 
1 Wheat [14 TJ. S.] 62; The Pizarro, 2 Wheat 
[15 U. S.] 241; The Dos Hermanos, Id. 76; 
The Venus, 5 Wheat [IS TJ. S.] 127; The 
London Packet, Id. 132. Indeed, that prin- 
ciple is a clear one, in the light of sound 
morals, right reason, and settled adjudica- 
tions. A claimant, as actor in a cause, ap- 
pears before a court to make out his right to 
restitution. When the documents on which 
he relies are fraudulent, he must certainly 
clear himself of the taint before his claim can 
be established. Doubtful or unsatisfactory 
testimony will not suffice. Nothing but a 
legal permit would entitle him to restitution. 
These claimants produce an illegal and fraud- 
ulent paper, and offer an excuse, personal to 
themselves, for the fraudulent character of 
that document, which, if legally permissible, 
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they must sustain by the clearest evidence. 
Considering the statute, however, as the exer- 
cise of municipal or intra-territorial sovereign- 
ty, prohibiting certain commercial operations, 
the claimants, no matter where residing with- 
in the territorial jurisdiction of the United 
States, were bound thereby, irrespective of 
state citizenship or residence. All citizens, 
loyal or disloyal, are alike subject to the law. 
Hence, a decision of the question as to such 
citizenship or residence, on the one hand, or 
as to the loyalty or disloyalty of claimants, 
on the other, is not necessary in this ease. 
The analogies drawn from the laws of war, 
as laid down by publicists, may assist in 
solving the constitutional questions which 
arise concerning the powers of the federal 
government in suppressing insurrections, and 
may aid also in the interpretation of the stat- 
utes passed concerning such a condition of 
hostilities; but the case before the court is 
not one to be decided by international law, 
but by municipal statutes. The voyage was 
not between this and a foreign country dur- 
ing a foreign war, does not affect any sup- 
posed neutral right, and necessarily involves, 
therefore, no doctrine of international law 
regulating warlike operations between foreign 
belligerents. The questions are intra-terri- 
ritorial entirely, and relate solely to the pow- 
ers and duties of the federal government, in- 
tra-territorially, under the constitution. As the 
power of that government to pass the act in 
question and to enforce the same, is con- 
ceded, or if not conceded, was satisfactorily 
demonstrated and decided in this court last 
November, the views expressed now might 
have been confined exclusively to the inter- 
pretation of the statute itself, and the ap- 
plication of its provisions to the case pre- 
sented. The position of foreign nations with 
respect to this insurrection, it must be re- 
membered, does not determine its status in 
American courts. The latter follow exclu- 
sively the decision of the political department 
of the United States government on that ques- 
tion. Even if other nations had recognised 
the so-called Confederate government as an 
independent power, their recognition would 
bind themselves and their subjects alone— 
not the United States. Those foreign na- 
tions which have recognised a state of belliger- 
ency, and assumed the position of neutrals, 
estop their subjects from disputing the law- 
fulness of captures on the high seas, accord- 
ing to the laws of maritime warfare. The 
ships and cargoes of their subjects are to 
be judged accordingly. But rebel property 
thus captured is amenable to municipal au- 
thority. All American courts are bound to 
treat the insurrectionary states as integral 
parts of the Union, and subject to its consti- 
tution and laws. In the adjudication of all 
such questions arising here, the United States 
statutes would furnish the rules of decisions. In 
other words, as to all foreign nations, the Unit- 
ed States government is absolutely sovereign 
within its own territorial limits, and over its 
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own subjects. Its internal constitution is a sub- 
ject with which foreign powers have no right 
to intermeddle. The equality and indepen- 
dence of nations could not otherwise exist. 
However much the great powers of Europe 
have, in times past, violated that rule, they 
have so far recognised its rightfulness, as to 
offer, always, in exeuse for their violations of 
it some real or supposed emergency, which 
they claimed worked a legitimate exception to 
its otherwise universal application— thus do- 
ing homage to the principle even when prac- 
tically assailing it 

To what extent, therefore, sovereignty is 
lodged in any department of our government, 
is an intra-territorial question exclusively. It 
is not to be solved by the law of nations, but 
by constitutional law. Each nation must set- 
tle for itself the policy of its municipal code. 
True, in modern civilization, the so-called pub- 
lic opinion of the world is not to be despised, 
but it is no more the law of nations than is 
popular opinion at home the municipal law. 
Public opinion, ever shifting, cannot be sub- 
stituted by courts for constitutions and stat- 
ute books. "Misera est servitus, ubi jus est 
vagum aut incertum." The statute of July 
13th, 1861, is a prohibitory statute. As an act 
of prohibition, its violation is not necessarily 
or generally dependent on questions of in- 
tent As a measure of great public policy, 
congress determined that all commercial in- 
tercourse mentioned therein should be stop- 
ped, except on prescribed conditions. Mis- 
takes, accidents, or absence of evil intentions, 
form no exceptions. There must be no com- 
mercial intercourse, except on the conditions 
named— "Ita lex seripta est" If, however, a 
case arises calling for a relaxation of its 
rigor, the 8th section of the act provides a 
mode for securing a remission of the penalty. 
[The Friendschaft] 4 Wheat [17 U. S.] 107; 
[Scholefield v. Eiehelberger] 7 Pet [32 XL S.] 
586; The Joseph [Case No." 7,533] ; "s. c. 8 
Cranch [12 U. S.] 451; 5 C. Rob. Adm. 2«3; 4 
C. Rob. Adm. 118, 121; 2 C. Rob. Adm. 25; 3 
C. Rob. Adm. 41; 2 Wildm. Int. Law, 4S; 1 
Duer, Ins. 523, 577. In the absence of a li- 
cense, then, whatever goods, wares, or mer- 
chandise are seized whilst "proceeding to" an 
interdicted state, must be condemned. But 
as in this case a license existed, it is proper 
to consider more fully the . rules governing 
such transactions. 

It has been clearly settled, that a license 
granted to an alien enemy removes all his 
disabilities; that the trade as to him be- 
comes lawful, and his persona standi is re- 
stored. 1 Duer, Ins. 606; 3 Taunt 555; 13 
East, 332; 5 Taunt 674; 15 East, 419, 525. 
As the license is an act of sovereignty, it is 
to be construed, as to the grantee, stricti 
juris. In some eases it has been treated 
strictissimi juris, and in others liberally. It 
is apprehended, however, that the apparent 
contradictions and confusion referred to in 
text-books, concerning the rule of construc- 
tion, have no real existence. This funda- 



mental rule of construction is adhered to hi 
all the adjudicated eases, viz., that whilst 
private grants are to be construed most 
strictly against the grantor, public grants 
are interpreted most strictly against the 
grantee. The design or intent of the sover- 
eign granting the license cannot be ignored, 
and the licensee must confine himself strict- 
ly within the terms of his license. When- 
ever a liberal construction is given to its 
terms, it is for the purpose of effecting the 
object for which it was granted; of carry- 
ing out the intent of the sovereign, and not 
of the grantee. ' Its validity depends on the 
good faith with which it was procured. If 
terms or conditions precedent are named, 
they must be complied with. Any fraudu- 
lent conduct misrepresentation, or suppres- 
sion of material facts renders it void, ab 
initio. 2 Wildm. Int Law, 250; 1 Duer, Ins. 
594, 602; 5 0. Rob. Adm. 269; 6 C. Rob. 
Adm. 69; 14 East, 484. The intent of the 
grantor must be observed, in entire good 
faith, both in the mode of procuring and of 
using it 2 Wildm. Int Law, 245; 1 Duer, 
Ins. 598; 4 C. Rob. Adm. 11, 96, 263. Its 
use must be confined to the specified person, 
merchandise, voyage, modes of trade, and 
other particulars contained in it It is not 
negotiable, and cannot be used to cover the 
property of other persons than those named, 
or any property not named. The licensee 
cannot use it to cover even the property of 
those for whom he sees fit to act as agent 
2 Dod. 48; 1 Dod. 508; 1 Taunt 122; 16- 
East, 3; 2 Wildm. Int Law, 254; 4 G. Rob. 
Adm. 263, 267. A slight deviation as to 
quantity, when not attributable to design, or 
involving fraud, will not be held fatal; but 
no deviation as to quality of goods is per- 
missible. Each case will be scrutinized so 
as to reach the bona fides of the transaction, 
and effect the sovereign's intent Quantity 
may not always be of importance, but qual- 
ity; that is, a difference in kind, or as to 
the contraband character of goods, may be 
of serious import 1 Edw. 363, 365, 371, 336, 
337; 1 Dod. 241; 4 G. Rob. Adm. 11, 96; 5- 
C. Rob. Adm. 141. A fraudulent applica- 
tion always vitiates the license, and ex- 
poses to confiscation all goods embraced 
within it whether innocent or contraband in 
quattty; nor in all cases is the fraudulent 
applicant the only party who suffers. A 
person whose goods are included in the- 
terms of the license, may be deprived of its 
protection, although he was not a party to- 
the fraud. 1 Duer. Ins. 618. The grantee, 
when named, must be truly described, and. 
the privilege granted must be exercised by 
him in the character which the licensee at- 
tributes to him. 14 East 484; 4 Taunt, 605; 
1 Bing. 473. If it requires the goods to be- 
long to him, he must prove property, abso- 
lute or special, to be in him, and a consign- 
ment to him by a general bill of lading is- 
not sufficient. 1 Duer Ins. 606. Similar 
doctrines run through the cases in all 
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branches of this department of law. Thus 
all goods on a vessel, belonging to the same 
owner, share the fate of the contraband 
portion. 3 Phil. Ev. § 275; 1 Duer, Ins. 
625; 4 C. Rob. Adm. 199, 260; 5 0. Rob. 
Adm. 275, 325, and cases cited in TL S. v. 
One Hundred and Twenty-Nine Packages, 
supra. By the ancient rule, a ship with 
contraband cargo on board was lawful prize, 
but by the modern, she is not condemned 
therefor, although she always suffers the 
loss of freight and expenses. If her des- 
tination, however, was false, or her own- 
er was in privity with the contraband ship- 
per, or was guilty of concealment, or of mis- 
conduct, or was owner of any part of the 
contraband cargo, or in any manner tainted 
with the contraband transaction, then his 
interest in the ship is confiscable. 3 Phil. 
Ev. § 276; 1 Duer, Ins. 625; 1 Act 25; 1 C. 
Rob. Adm. 288, 329; 16 East, 13; 3 G. Rob. 
Adm. 178, 221, 295; 2 C. Rob. Adm. 6; 6 0. 
Rob. Adm. 125; 4 0. Rob. Adm. 68; 1 Duer, 
Ins. 594 et seq. It is thus seen that the 
doctrine of licenses, as laid down by publi- 
cists and courts, requires the licensee to act 
in entire good faith; first in procuring the 
license, and next in the use made of it. He 
is always held to the terms of the grant If 
it is confined in its privileges to a particular 
person, or to that person as acting in a 
specified capacity, or to particular kinds of 
goods, or to trade between named ports, or 
to specified voyages, or routes of travel, it 
cannot be used otherwise. If the modes of 
procuring it are specifically defined, there 
must be no material deviation- therefrom. It 
is, in short, a special privilege granted by 
the sovereign, not for the benefit of the 
grantee, but for the good of the state. The 
sovereign, therefore, determines on what 
conditions the grant is to be made, and in 
what manner the privilege may be used. 
Every one of his subjects, and every subject 
of the adverse belligerent having been 
placed in a condition of legal hostility by the 
sovereign act of declaring war, no one can 
be excepted therefrom without, another ex- 
ercise of the same sovereign power. To 
what extent and under what circumstances 
the rigors of war, as to a particular person 
or place, may be relaxed, the sovereign alone 
can determine. His decision is based on 
grave reasons of state policy, connected with 
the objects for which the war is waged, or 
with its successful prosecution. If he deems 
it wise, in furtherance of the national de- 
sign, to permit one of his own subjects, or 
even an alien enemy, to carry on a particular 
trade, or prosecute a particular voyage, or 
hold prescribed intercourse between the ad- 
verse belligerents, he can grant the neces- 
sary license therefor, on such conditions, 
and subject to such restrictions or limita- 
tions, as he deems the public good demands. 
The paramount consideration in all such 
cases is the public good, and the licensee 



must in no respect, lose sight thereof, or 
fail to act in entire good faith with respect 
to any of the conditions or terms of the 
license granted to him. 

The act of July 13th. 1861, the supplemen- 
tary act of May 20th, 1862, and the regula- 
tions for permits, are based on similar legal 
principles. All commercial intercourse with 
Tennessee is prohibited, except in such cases 
as are licensed, and the licensees must al- 
ways confine themselves strictly to the terms 
of the grant and be in nowise guilty of 
thwarting the national objects for which 
such grants are made. As the leading ob- 
ject of the government is the suppression of 
the existing insuirection, and consequent 
restoration of constitutional supremacy over 
all the insurrectionary states, its policy in 
the furtherance of that object, as the com- 
petent authorities have decided, demands 
temporary suspension of all commercial in- 
tercourse with the insurrectionary districts, 
except under specified circumstances., What 
those" circumstances may justify, from time 
to time, is to be ascertained from the regu- 
lations as made. The application of these 
rules to the case under consideration leaves 
no room for doubt The claimants, in per- 
son, complied with none of the required con- 
ditions. Harman "was their agent or he 
was not If he was their agent, by author- 
ity previously derived from them, or by 
their subsequent ratification, they are bound 
by his acts. The permit which he procured 
was obtained by false invoices and false 
swearing. He evidently was furnished with 
copies of their invoices, either by them- l 
selves or by their vendors; and from the 
evidence it is manifest that the copies must 
have been obtained from them. That per- 
mit is therefore fraudulent and void. But 
whether he was their agent or not, it is the 
only permit under which the goods were 
shipped. From the evidence in the cause, 
they have not satisfactorily explained their 
connection therewith. It was for them, by 
clear and explicit proofs, to establish their 
case. They have not done so. Their goods 
stand affected by the fraud, and must share 
the fate of the contraband articles. If Har- 
man was not their agent in this transaction, 
then they shipped the goods in dispute with- 
out any permit whatever, and the same legal 
consequence follows. Independent of the 
apparent fraud, the permit covered none of 
Harman & Daily's goods, and could not be 
lawfully used for such a purpose. They 
were not named in the permit as applicants 
or consignees. The license was personal to 
Hicks & Cocke; it covered only their ship- 
ments; it was not negotiable or transfer- 
able; it could not be made to include any- 
thing not specified in it The attempt to use 
it otherwise, worked a forfeiture of the 
whole shipment The claim is dismissed, 
with costs, and the property declared for- 
feited. 
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UNITED STATES v. ONE HUNDRED 
BARRELS OF DISTILLED SPIRITS. 
SAME v. FIFTY BARRELS OF DIS- 
TILLED SPIRITS. SAME v. THIRTY 
BARRELS OF DISTILLED SPIRITS. 
SAME v. TWENTY BARRELS OF DIS- 
TILLED SPIRITS. 

[1 Lowell, 244; i 8 Int. Rev. Rec. 20.] 

District Court, D. Massachusetts. June, 1868. 

Internal Revenue— Informers— Who are— 
Officers. 

1. Under section 179 of the act of 1864 [13 
Stat 305], as amended by that of July 13, 1S66 
(14 Stat. 145), officers of internal revenue may, 
in many cases, be informers. 

2. The informer, under that statute, is he who 
first gives to some officer authorized to act up- 
on it information which leads, in fact, to the 
seizure and forfeiture. 

[Cited in U. S. v. Card, Case No. 14,720a.] 

3. An officer who obtains such information 
through the examination of witnesses com- 
pelled to testify before the grand jury, or one 
who acts on information furnished him as an 
officer, and intended by his informant to be 
given the government, and does not discover 
new facts by his own diligence, or who merely 
makes certain what was suspected, is not the 
informer. 

[Disapproved in U. S. v. Chassell, Case No. 
14,789. Cited in Four Cutting Machines, 
Id. 4,987; U. S. v. Simons, 7 Fed. 714.] 

[Cited in brief in Reif v. Paige, 55 Wis. 499, 
13 N. W. 473.] 

[4. Cited in Rice v. Thayer, 105 Mass. 261, 
to the point that it is only when the amount 
of the penalty has been recovered by judgment 
of the court that an informer is entitled to a 
moiety thereof.] 

These four lots of whiskey, amounting in 
all to two hundred barrels, were seized in 
Boston and informed against under section 
45 of the statute of July 13, 1866, c. 184 (14 
Stat, 163), and, after default, were condemned 
and sold. Against the proceeds of sale seven 
persons filed petitions as informers. 

It appeared, in evidence, that in August, 
1867, three hundred barrels of whiskey were 
taken from a warehouse (class A) attached to 
Perry's distillery in Buffalo, upon bonds for 
transportation to a certain warehouse in Bos- 
ton. The bonds were not in evidence; but it 
was said to be the course of business, that 
goods so taken might be sent to any lawful 
warehouse in the designated district, and that 
thirty days were usually allowed for the 
transportation, and that the bonds gave thir- 
ty days' time for the transportation. When 
such goods reach the warehouse, the collector 
and certain other officers of the district 
should examine the goods, and compare them 
with the permits, and certify that they had 
been received in warehouse, and their gauge, 
&c, and when this certificate was produced 
to the collector of the former district, and 
payment had been made for any loss by 
leakage or otherwise beyond what is allowed 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 



by law, the transportation bonds would be 
cancelled. In this case, certificates in due 
form were produced to Mr. Root, the col- 
lector at Buffalo; and Mr. Sprague, a deputy 
collector there, examined them, and discover- 
ed errors and discrepancies in carrying out 
or adding some of the figures, and the col- 
lector, at his request, sent them back to Gen- 
eral McCartney, the collector here, for cor- 
rection. Mr. McCartney at once discovered 
that the certificates were forged, and so tele- 
graphed to Mr. Root, who, in reply, asked 
that the facts might be kept secret for a time, 
until he could make further investigation. 
Some days after, Mr. Root sent Mr. Hawley, 
a special revenue agent, to Boston, with in- 
structions to investigate the fraud. Mr. Haw- 
ley found that General McCartney had gone 
to Washington, but he consulted with the as- 
sessor and with the district attorney, and 
some other officers, and then went with Mr. 
Sanderson, an inspector, to the station of the 
Albany Railroad Company, where they exam- 
ined books and made other inquiries, and dis- 
covered that the whiskey had been brought 
to Boston and delivered at a certain store- 
house. Here they lost trace of it; but they 
obtained the names of some of the team- 
sters who had carried it either to or from the 
storehouse. These facts and names they re- 
ported to Mr. Hyde, assistant district attor- 
ney, who summoned the teamsters before the 
grand jury, then in session, and by his in- 
quiries thus prosecuted— but how immediate- 
ly or remotely his results depended on Haw- 
ley's information did not at all appear— he 
was led to suspect that some of the whiskey 
had been carried to certain places in Boston. 
Many searches were made, and many of the 
conjectures proved to be unfounded; others 
were more fortunate. Among other things, 
Mr. Hyde told Mr. Horton, an inspector, that 
some contraband whiskey would probably be 
found in some warehouse in Lowell street; 
and Mr. Horton proceeded to examine the 
warehouses *n that street?, and in one of 
them found one hundred barrels, part of the 
goods which were seized and condemned. 
There were no inspection marks whatever 
upon these barrels; and whether or not they 
were a part of the Perry whiskey was dis- 
puted, and there was but little evidence upon 
the subject. Mr. Hyde afterwards received 
some information of a vague character, which 
led him to suspect that some of the whiskey 
would be found in the warehouse of a Mr. 
Johnson, on or near Northampton street, if 
Mr. Johnson had any such warehouse, which 
was only suspected. He asked Mr. Hayes, 
an inspector, to search; and Hayes found 
such a warehouse, and the fifty barrels pro- 
ceeded against in one of these suits. By 
their marks they appeared to be a part of the 
Perry whiskey. Again, Mr. Hyde traced, as 
he thought, a part of the spirits to the shop 
of certain persons on Worcester street, and 
there lost the clew, and he told Mr. King, 
who keeps a stable near that shop, that if br> 
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would find the goods he would toe entitled as 
informer; Mr. King succeeded in finding the 
twenty barrels. These had no inspection 
marks. The remaining thirty barrels were 
seized by Mi. Hayes, upon information given 
him by W. H. Swift that certain barrels 
were stored in a cellar, hired, by the in- 
formant's brother, in Federal street, under 
suspicious circumstances. The marks upon 
these barrels warranted the inference that 
they were from Perry's distillery. Swift tes- 
tified that he had no knowledge of the search 
for Perry's whiskey, or of any facts except- 
ing those which he himself discovered. Mr. 
Sprague, the deputy collector in Buffalo, al- 
leged himself to be the first informer in all 
the cases, because he discovered the clerical 
errors which led to the discovery of the for- 
gery; General McCartney did the like, be- 
cause he first discovered the forgery which 
rendered it certain or highly probable that 
some fraud had been committed; and Mr. 
Hawley, likewise, because he discovered some 
facts which enabled Mr. Hyde to discover 
others which led to the seizure of much of 
the whiskey; Mr. Horton claimed against the 
hundred barrels which he seized in Lowell 
street; Mr. Hayes against the fifty found by 
him in Johnson's warehouse; and Mr. King 
and Mr. Swift against the twenty and thirty 
barrels discovered by them respectively. 

W. A. Field, Asst U. S. Dist. Atty. 

W. Curtis, for W. H. McCartney. 

J. A. Loring, for N. P. Sprague. 

F. A. Prescott, for L. Hawley. 

T. M. Hayes, for J. K. Hayes and C. M. 
Horton. 

L. S. Dabney, for G. M. King and W. H. 
Swift. 

LOWELL, District Judge. The statute un- 
der which the petitioners proceed is seetion 
179 of the statute of 1S64, as amended by 
that of July 13, 1866 (14 Stat 145, 146), 
which declares that all fines, penalties, and 
forfeitures which may be imposed or in- 
curred (under the act), may be sued for, 
&c, and that a certain part shall be to the 
use of the person, to be ascertained by the 
court which shall have imposed or decreed 
any such fine, penalty, or forfeiture, who 
shall first inform of the cause, matter, or 
thing whereby such fine, penalty, or forfei- 
ture shall have been incurred. 

A good deal of stress was laid, in the argu- 
ment, upon this language; and it was con- 
tended that no one was included in its 
terms who did not give information of the 
precise fraud, by the commission of which 
the goods became liable to forfeiture. My 
opinion is, that the meaning of this law is 
not substantially different from that of the 
customs act of 1799, § 91 (1 Stat 697), which 
gives the share in one clause to the person 
in pursuance of whose information the for- 
feiture, &c, are recovered, and in another, 
to any officer of a revenue cutter in conse- 
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quence of whose information they are recov- 
ered. "Fines, penalties, and disabilities are 
not incurred," says Mr. Justice Thompson, 
"and do not accrue in the technical sense 
of the terms until judgment U. S. v. Mor- 
ris, 10 Wheat [23 U. S.] 299. In the ninth 
section of the act of 1S66 (14 Stat 101), the 
share of the fine therein referred to is for 
the person who shall give the information 
whereby it is imposed; and in still another 
section, the share is to go to the informer, if 
there be any, without further description. 
Under this statute, as under the other, and 
under the ordinary offers of reward for de- 
tection of a criminal or discovery of lost 
property, the first informer is he who first 
gives to a person authorized to receive it im- 
portant information, which, in fact, leads to 
the desired result. And the offer is not 
necessarily confined to persons who shall ex- 
pose the details of the fraud. Thus, if the 
government officers were already aware of 
the offence, but were unable to trace the 
goods, and the informer supplied the neces- 
sary facts; or if the informer, without know- 
ing precisely what fraud had been perpe- 
trated, knew of suspicious circumstances 
sufficient to justify a seizure, &c; in these 
and similar cases, the person who gave the 
information by which the forfeiture was in 
fact decreed or imposed, would be within 
the fair intent of the act 

Accordingly, I have no hesitation in de- 
ciding that W. H. Swift is the first informer 
in respect to the thirty barrels found in his 
brother's warehouse in Federal street It 
was in consequence of his information that 
they were seized and forfeited, and it does 
not appear that any facts of importance 
were furnished by any one else; and wheth- 
er he was fully cognizant of the cause 
which rendered them liable to forfeiture or 
not, he was sufficiently so for all the practi- 
cal purposes of the government All the in- 
formation it already had would have been 
useless without him, and his was sufficient, 
independently of what they possessed. It is 
not essential that an informer should act as 
prosecutor or be called as a witness; it is 
enough that the result is in fact reached 
primarily through his means. Sawyer v. 
Steele [Case No. 12,406]; Besse v. Dyer, 9 
Allen, 151; Crawshaw v. Roxbury, 7 Gray, 
374; Smith v. Moore, 1 C. B. 438. 

Similar considerations govern the case of 
King. The officers had exhausted their clew, 
and had traced the whiskey as far as they 
could, and abandoned the search, and the 
assistant district attorney, who gave King 
some information, makes no claim. It is 
clear that ode who does not choose to be an 
informer may enable another to become so, 
even as against his own subsequent demand. 
Fallick v. Barber. 1 Maute & S. 108. And it 
appears to me that Mr. King is entitled to 
the benefit of whatever knowledge he de- 
rived from Mr. Hyde, and is the informer 
in respect to the twenty barrels which he 
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discovered. I do not mean to say that Mr. 
Hyde could himself be the informer. 

The eases of the several officers of the rev- 
enue service present more difficulty. If the 
point were new, it might perhaps he open to 
argument that an inspector or other officer 
owes his whole time to the government, and 
that there is no consideration for a promise 
to pay him a further reward for the zealous 
discharge of his duty. But the treasury de- 
partment and the courts have acquiesced in 
the decision of Judge Ware, in Hooper v. 51 
Casks of Brandy [Case No. 6,674], and it 
must be taken as settled that an officer of 
the revenue may, in some cases, be an in- 
former. And the practice has been similar 
under the internal revenue laws, and right- 
ly, as the statutes themselves show. Still it 
is clear that an officer cannot always be 
considered an informer merely because he 
as an officer acquires information useful to 
the government. If this knowledge is ac- 
quired in the ordinary discharge of his duty 
touching the very subject-matter, or under 
a special retainer to investigate that matter, 
I cannot hold him entitled to a gratuity. 

I may take an illustration from the ease 
of Mr. Hyde, whose information appears to 
have been of great use to the government, 
but who, in pursuance of a settled policy 
adopted in the district attorney's office, 
makes no claim as informer. His knowledge 
was obtained by the examination before the 
grand jury on oath of witnesses whom he 
compelled to attend; in other words, it was 
obtained by virtue of the great powers 
which the government confides to its prose- 
cuting officers; but it is evident that the in- 
formation obtained by the exercise of such a 
power must be for the use of the government 
in whose name and behalf it is demanded of 
the witnesses, and not for that of the pros- 
ecuting officer, the jury, or the witnesses 
themselves. 

Similar considerations apply to all officers 
who are clothed with the duty of making an 
investigation on behalf of the government, 
whether with more or less ample powers. 
In my view the cases in which an officer 
may be an informer are, where he inci- 
dentally and not in the direct prosecution or 
course of his duty or of any special retainer 
for that purpose, makes a discovery; as if 
an inspector put on board a vessel merely 
to keep the cargo safely, discovers smuggled 
goods concealed; or where an officer sent to 
inquire into a particular charge discovers 
something entirely different and before un- 
suspected; or where he- is told by some one, 
as a friend and not as an officer, of facts 
which his informant, not wishing to be 
known, refuses to bring forward himself, 
but tells him for the very purpose of en- 
abling him to give information in his own 
name; in these cases an officer may be in- 
former. I do not at present think of any 
others. 
Mr. Hawley's ease, which has given me 



more trouble than any other, must be gov- 
erned by these considerations. In my judg- 
ment his retainer as a revenue agent, under 
pay, to investigate these frauds, makes his 
time the time of the government, and his in- 
formation the information of the govern- 
ment, and he cannot justly lay claim to any 
share of this reward. 

And so of General McCartney and Mr. 
Sprague. They merely in the course of their 
duty pointed out to the persons to whom 
they were bound to point them out, the mis- 
take in figures and the forgery which they 
respectively discovered; they had no choice 
to give or withhold the information, and 
their action had no reference to any for- 
feiture. I doubt if the fact in either case 
was of sufficient importance to entitle them 
as informers; but if it were, its bearing on 
the forfeiture was only incidental; the act 
was a mere statement of a fact occurring in 
the course of their business, which they 
could not but state if they did their duty, 
and the mere stating of which cannot make 
them informers in the sense of the law. 

Mr. Horton and Mr. Hayes were merely 
the seizing officers, and I have held before, 
and shall continue to hold until otherwise 
instructed by superior authority, that an 
officer who has merely followed instructions 
and made a seizure which he was asked to 
make, although he may have exercised great 
skill and ingenuity, is not an informer. A 
recent customs act gives the seizing officer 
a share of forfeitures in cases where there is 
no informer, and 1 dare say this law may 
be wise and expedient so long as the policy 
of paying informers is adhered to, but it only 
confirms the view that a seizing officer, as 
such, is not an informer. It is strongly 
urged that the barrels seized by Mr. Horton 
are not proved to be a part of the Perry 
whiskey, and that if they are not he is the 
sole discoverer, because Mr. Hyde sent him 
to find only Perry's whiskey. But in such a 
case the burden is very strongly upon the 
officer to show that they are different He 
was asked to look in Lowell street for con- 
traband whiskey, without any particular de- 
scription of it; he looked there and found 
some, and there is very little evidence either 
way concerning the article found. The pre- 
sumption is almost irresistible that it is the 
same whiskey he was looking for. The ar- 
gument that this whiskey, if Perry's, ought 
to have been condemned under a different 
section of the statute, proves too much; for 
eighty of the barrels were Perry's, and were 
condemned under this section. That argu- 
ment might have availed a claimant; but as 
it is admitted that Perry's whiskey was lia- 
ble to forfeiture under another clause, and 
as there was no defence, it may well be that 
the court did not inquire as carefully as it 
otherwise might have done, whether the 
evidence pointed more strongly to one or an- 
other violation of the act. I do not mean to 
say, however, that there was not sufficient 
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prima facie evidence to entitle the govern- 
ment, in a defaulted action, to a condemna- 
tion under section 45. 

Upon the whole, I grant the petitions of 
King and Swift, and deny the others. Or- 
dered accordingly. 



Case No. 15,947. 

UNITED STATES v. ONE HUNDRED 
BARBELS OP HIGH WINES. 

[23 Int. Rev. Rec. 10.] 

Circuit Court, D. Maryland. Dec. 17, 1876. 

Internal Revenue— Fokfeitobe— Innocent Pur- 
chaser. 

[1. Cited in Boyd v. U. S., Case No. 1,749, 
to the point that ownership, at the time of the 
seizure, by the guilty party, was necessary to 
bring the property within the operation of the 
clause of forfeiture of section 44 of the act of 
July 20, 1868 (15 Stat. 142).] 

[2. Cited in U. S. v. Feigelstock, Case No. 
15,084, to the point that the forfeiture operates 
not when the statute is violated, but at the 
time of the seizure of the property.] 

This case was instituted by the United 
States to forfeit one hundred barrels of high 
wines found in the possession of Ulman and 
Co., of Baltimore. The information alleged 
that the liquor was "distilled spirits owned 
by one G. G. Russell, who carried on the 
business of distiller in the First internal rev- 
enue district of Illinois, with the intent to 
defraud the United States out of the tax on 
the spirits by him distilled, and who, whilst 
so carrying on his business with such in- 
tent, distilled the high wines aforesaid, con- 
trary to section 3281 of the Revised Statutes." 
Ulman and Co. pleaded in defence that at the 
time of the seizure they were the owners of 
the liquor and not Russell, and that they were 
bona fide purchasers for valuable considera- 
tion, without knowledge of fraud. The 
United States demurred to their plea, and 
the case was tried before GILES, District 
Judge, in the district court last March. 

It was maintained by the government that 
said Russell, at the time the high wines were 
sold, was carrying on an illicit distillery. 
The spirits in question were fraudulent, and 
could be followed into the hands of innocent 
purchasers and seized wherever found; that 
forfeiture took place at the time of distilla- 
tion and not at the time of finding and the 
fact of the tax being paid and the barrels 
being properly marked, branded and stamped, 
which was the present case, made no dif- 
ference. 

The court decided that if this view was 
correct it would destroy the whole liquor 
trade, and that no purchaser would be safe; 
that the law applied to spirits owned by the 
illicit distiller, and not to those in the pos- 
session of bona fide purchasers, when the tax 
had been paid and all the requirements of 
the law had been complied with, and therefore 



overruled the demurrer and decreed in favor 
of Messrs. Ulman and Co. [Case unreported.] 
The United States took an appeal to the cir- 
cuit court, and Dee. 17th, BOND, Circuit 
Judge, affirmed the decision of the district 
court 

The government has an appeal to the su- 
preme court at Washington, the amount in- 
volved being over $7,000. 

A. Stirling, Jr., for the United States. 
Geo. C. Maund and Talbot J. Albert, for 
Ulman and Co. 



Case ISTo. 15,948. 

UNITED STATES v. ONE HUNDRED 
BARRELS OF SPIRITS. 

[2 Abb. U. S. 305; i 1 Dill. 49; 12 Int. Rev. 
Rec. 153; 3 Chi. Leg. News, 25.] 

Circuit Court, E. D. Missouri. Oct. Term, 
1870.2 

Internal Revenue— Tax on Distilleries— For- 
feitures — Innocent Purchaser. 

1. The courts will not construe a law im- 
posing a forfeiture, as extending to property 
which, before seizure, has been sold to a per- 
son innocent of the offense by which the forfei- 
ture is incurred, and who has purchased in 
good faith, unless the intention of congress that 
the forfeiture should be absolute and instanta- 
neous on the commission of the offense, be 
manifest and unmistakable. 

[Cited in Corbett v. Woodward, Case No. 3,- 

223.] 
[See U. S. v. Fifty-Sis Barrels of Whisky, 

Case No. 15,095.] 

2. Revenue laws inflicting penalties for their 
violation, are not to be construed strictly, nor 
with excess of liberality; but in such a man- 
ner, looking at their policy, purpose, spirit, and 
language, as will best effectuate the legislative 
intention. 

3. Under the internal revenue act Qf July 13, 
1866 (14 Stat. 98), a removal by a distiller, of 
spirits distilled by him, from the place of distil- 
lation to a bonded warehouse, is a legal act; 
and it cannot be predicated of such a removal, 
where this is the only overt act charged, that 
it was done to defraud the United States of the 
tax thereon, so as to bring the case within those 
contemplated by section 14 of the act. 

4. Under the internal revenue act of July 
13, 1866, as amended March 2, 1867 (14 Stat. 
483), distilled spirits purchased in good faith 
by the claimant while they were in a bonded 
warehouse of the United States, to whose col- 
lector he paid the taxes due thereon, cannot 
afterwards be seized in his hands and con- 
demned as forfeited by reason of the previous 
failure of the distiller in the course of the 
manufacture thereof, to keep the books and to 
make the tri-monthly reports -required of him 
by law. 

5. Repeals by implication are not favored, 
particularly- in revenue laws, and will only be 
held to exist when the repugnance is positive, 
and then only to the extent of such repugnance. 

[Cited in brief in U. S. v. Crawford, 6 Mack- 
ey, 323.] 

i [Reported by Benjamin Vaughan Abbott, 
Esq., and here reprinted by permission.] 

2 [Reversed in 14 Wall. (81 U. S.) 44.] 
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6. Section 5 of the act of March 31, 1868 (15 
Stat. 58), is not a repeal of that part of section 
25 of the act of March 2, 1867 (14 Stat. 483), 
which denounces penalties against distillers, for 
failing to make the entries and reports required 
of them by law. 

7. The legislation of congress respecting for- 
feitures against distillers, — reviewed; and the 
conclusion reached that it shows a uniform poli- 
cy, from the beginning, not to extend forfei- 
tures to property in the hands of innocent third 
persons. 

[Cited in Corbett v. Woodward, Case No. 3,- 
223.] 

[Error to the district court of the United 
States for the Eastern district of Missouri.] 

Hearing upon a writ of error. 

This cause was a proceeding in rem com- 
menced in the United States district court for 
the Eastern district of Missouri, against one 
hundred barrels of distilled spirits, to enforce 
a forfeiture for violations of internal revenue 
laws. 

It was alleged in the information, and ad- 
mitted by the claimant in his answer, that 
seizure was made on land, in St. Louis, by 
the collector, September 1, 1868. 

The fourth count of the information was in 
these words: "Fourth. That the said one 
hundred barrels of spirits were manufactured 
at some place within the United States to 
the said district-attorney unknown, and be- 
tween the first day of September, A. D. 1866, 
and the date of said seizure, by some person 
or persons to the said attorney unknown, 
and were there and then goods and commodi- 
ties on which tax was there and then im- 
posed by provisions of law, and the same were 
removed from the place where distilled, with 
intent to defraud the United States of such 
tax, the same being then and there unpaid, 
contrary to the form of the statutes in such 
case made and provided." 

The fifth count in the information was as 
follows: "Fifth. That said spirits were man- 
ufactured at some place within the United 
States to said attorney unknown, between 
September 1, 1S66, and the date of the sei- 
zure, September 1, 186S, by the use of cer- 
tain boilers, stills, and other vessels, of which 
said unknown person or persons there and 
then had the superintendence, and that dur- 
ing the time said unknown person or persons 
carried on the business aforesaid, and both 
before said spirits were distilled, and while 
they were in his or their possession, said un- 
known person or persons neglected and re- 
fused from day to day to make or cause to 
be made a true and exact entry in a book 
kept in such form as the commissioner of in- 
ternal revenue has prescribed, of- the number 
of pounds and gallons of materials used for 
the purpose of producing spirits distilled, the 
number of gallons of spirits placed in ware- 
house, and the proof thereof, the number of 
gallons sold, with the proof thereof, and the 
name, &c, of the person to whom sold, con- 
trary," &e. 



The sixth count was the same as the fifth,, 
just quoted, as to the manufacture of the 
spirits, and charged that the person having 
superintendence of the distillery: -"Both be- 
fore said spirits were distilled and afterward, 
and while the same were in his possession, 
did neglect and refuse on the 1st, 11th, and 
21st days of each and every month, or within 
five days thereafter, to render the assessor, 
or assistant assessor, an account in duplicate, 
taken from his books in the particulars here- 
inbefore (in the fifth count of the informa- 
tion) mentioned of all the facts occurring aft- 
er the last day of account preceding, contrary, 
&c, whereby and by force of said statutes the 
said property became and is forfeited to the 
uses in said statutes specified." One Hender- 
son, of New Orleans, appeared as claimant, 
and filed an answer denying the material aver- 
ments of the information as to grounds of 
forfeiture, and alleging "that said one hun- 
dred barrels of spirits were purchased by him 
while the same were in a bonded warehouse, 
and that he, the claimant, paid the tax im- 
posed thereon by law before he moved the 
same from said bonded warehouse," &c. 

The parties waived a jury, and submitted 
the cause to the court upon the following 
agreed statement of facts: "It is stipulated 
and agreed as follows: First. That John 
Henderson, claimant, purchased said spirits 
while in a bonded warehouse in New Orleans, 
after the same had been placed therein by 
the owner of the distillery at which they were 
made; that the claimant paid to the United 
States collector the taxes due on the said 
spirits, and moved the same from the said 
warehouse according to law, without knowl- 
edge on the part of Henderson, at any time 
before seizure, of any fraud on the part of 
the distiller, either actual or alleged; that he 
was an innocent and bona fide purchaser, and 
himself paid the tax on the spirits. Second. 
That Henderson shipped them to St. Louis, 
and had constructive possession thereof when 
they were seized. Third. That said spirits 
were manufactured and distilled in Louisiana 
in May and June, 186S, in a distillery run in 
the name of N. Johnson, by the use of boilers, 
stills, &c, of which Johnson was superin- 
tendent and owner; and that each and all the 
facts averred in the fifth and sixth counts of 
the information (above copied), averred as to 
a certain unknown person, are true as to said 
Johnson and the said spirits. Fourth. That 
the fourth count in the information (above 
copied) is true; but that the said Henderson, 
claimant, subsequently to the removal from 
the distillery, and before the removal from 
the bonded warehouse, and before the seizure, 
paid the tax on said spirits, and was a bona 
fide and innocent purchaser thereof. Fifth. 
That said Henderson was not a purchaser 
from the United States, and the United States 
at no time sold said spirits." 

[No evidence was produced, and on the 
facts above stipulated the court adjudged 
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that the property in question, was not forfeit- 
ed. To reverse this judgment the United 
States sued out the writ of error which brings 
the case into this court.] 3 

The attorney for the United States found- 
ed his claim for a forfeiture upon the facts 
alleged in the fourth count of the information 
above copied, under section 14 of the act of 
°July 10, 18G6 (14 Stat. 131), which is as fol- 
lows: "That in case of goods or commodities 
for or in respect whereof any tax is or shall 
be imposed, or any materials, utensils, or 
vessels proper or intended to be made use of 
for or in the making of such goods and com- 
modities shall be removed, or shall be de- 
posited or concealed in any place, with the 
intention to defraud the United States of 
such tax or any part thereof, all such goods 
and commodities and all such materials, 
utensils, and vessels respectively, shall be 
forfeited," together with casks, vessels, cases, 
&c., containing such goods; and every person 
guilty of or concerned in such removal, de- 
posit, or concealment, with intent to defraud 
the United States of such tax, shall be liable 
to a fine or penalty not exceeding five hundred 
dollars. 

[It is proper here to notice that section 45 
of the same act (14 Stat 163) relates specif- 
ically to the removal of spirits from places 
where distilled, and is in substance as fol- 
lows :]s 

Section 45 of the same act (14 Stat 163) 
relates specifically to the removal of spirits 
from places where distilled, and is in sub- 
stance as follows: "That any person who 
shall remove any distilled spirits from the 
place where the same are distilled, other- 
wise than into a bonded warehouse, as pro- 
vided bylaw, shall be liable to a fine of double 
the amount of tax thereon, or to imprison- 
ment for not less than three months. All dis- 
tilled spirits so removed, and all distilled 
spirits found elsewhere than in a bonded 
warehouse, not having been removed from 
such warehouse according to law, and the 
tax Imposed by law on the same not having 
been paid, shall be forfeited to the United 
States, or may, immediately upon discovery, 
be seized, and after the assessment of the 
tax thereon, may be sold by the collector for 
the tax and. expenses of seizure and sale." 
After providing for mode of procedure and 
burden of proofs, the section continues thus: 
"And any person who shall aid or abet in the 
removal of distilled spirits from any distill- 
ery otherwise than to a bonded warehouse 
as provided by law, or shall aid in the con- 
cealment of spirits so removed, shall be lia- 
ble, on conviction thereof, to a fine of not 
less than two hundred nor more than one 
thousand dollars, or to imprisonment for not 
less than three nor more than twelve 
months." The only other sentence in the sec- 
tion provides for the punishment of illegal re- 

3 [From 12 Int. Rev. Rec 153.] 
27FED.CAS. — 20 



moval of spirits from any bonded ware- 
house. 

The fifth count of the information, above 
recited, which alleged the failure of the dis- 
tiller of the res to keep the book and make 
the entries prescribed by the commissioners, 
and the sixth count, which averred the fail- 
ure of the distiller to make certain returns, 
were founded by the district-attorney upon 
section 31 of the act of July 13, 1866 (14 Stat. 
1ST), and section 25 of the act of March 2, 
1S67 (14 Stat. 483), which are claimed by 
the district-attorney to be in substance the 
same as sections 57 and 68 of the act of June 
30, 18G4 (13 Stat 243, 248). Section 31 in the 
act of 1866, is of the same general character 
as section 57 in the act of 1864; section 68 in 
the act of 1864 was the one which denounced 
the penalty for the acts or omissions made 
illegal by section 57, but no section corre- 
sponding to section 68 was contained in the 
act of July 13, 1S66. This omission was sup- 
plied by the act of March 2, 1867, section 25, 
which is of the same general character with 
said section 68 of the act of 1864; but it con- 
tains some additions, particularly in relation 
"to materials fit for use in distillation found 
on the premises," which are regarded by the 
claimant as being very material, as showing 
the intention of congress not to forfeit spirits 
unless found npon the premises of the dis- 
tiller. 

To sustain the fifth and sixth counts in the 
information, the district-attorney relied up- 
on section 31 of the act of July 13, 1866, and 
section 25 of the act of March 2, 1867. Sec- 
tion 31 requires the distiller to keep a certain 
book, and to make true and exact entries of 
certain facts therein, and also to make tri- 
monthly accounts, taken from the books, &c. 
It was admitted that the distiller of the liq- 
uor seized did not comply with the above- 
mentioned requirements of the law. 

Section 25 of the act of March 2, 1867, be- 
fore mentioned, was also cited as material in 
the controversy, and is in these words: 
"That the owner, agent, or superintendent 
of any still, .... who shall neglect or 
refuse to make true and exact entry and re- 
port of the same, or do or cause to be done 
any of the things by law required to be done 
concerning distilled spirits, shall, in addi- 
tion to other fines and penalties now by law 
provided, forfeit for every such neglect or re- 
fusal, all the spirits made by or for him, and 
all the vessels used in making the same, 
and the stills, boilers, and other vessels used 
in distillation, and all materials fit for use 
in distillation, found on the premises, to- 
gether with the sum of five hundred dollars 
for each offense, with costs, and shall be 
deemed guilty of a misdemeanor, and be sub- 
ject to imprisonment for a term not exceeding 
one year," &c. 14 Stat 483. 

It was admitted that the spirits which are 
now in controversy were manufactured in 
May and June, 1868, at which time the act 
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of March 31, 1868 (15 Stat. 58), had gone into 
effect, and was in force; and it was contend- 
ed by the claimant that section 5 of this act 
repeals, by implication, the penalties de- 
nounced by previous acts, or that, being the 
later expression of the legislative will, it is 
the one which fixes the rights of the parties. 
This section is as follows: "That every per- 
son engaged in carrying on the business of a 
distiller, who shall defraud or attempt to 
defraud the United States of the tax on spir- 
its distilled by him, or any part thereof, shall 
forfeit the distillery and distilling apparatus 
used by him, and all distilled spirits, and all 
raw materials for the production of distilled 
spirits, found in the distillery and on the 
distillery premises, and shall, on conviction, 
be fined not less than five hundred dollars nor 
more than five thousand dollars, and be im- 
prisoned not less than six months nor more 
than three years." 15 Stat. 50. 

The judge of the district court was of opin- 
ion that section 25 of the act of March 2, 
1867, taken in connection with the act of 
1866, did not work a forfeiture eo instanti; 
that the language of those sections being in 
futuro, they did not apply to property which, 
prior to the seizure, had passed into the 
hands of a bona fide purchaser. The court 
accordingly gave judgment that the property 
in question was not forfeited. [Case unre- 
ported.] To reverse this judgment, the Unit- 
ed States sued out the present writ of error. 

Chester H. Krum, U. S. Dist Atty. 
Edmund T. Allen, for defendant in error. 

Before DILLON. Circuit Judge, and KRE- 
KEL, District Judge. 

DILLON, Circuit Judge. The property in 
controversy between the United States and 
the claimant consists of one hundred barrels 
of distilled spirits. The seizure was made 
September 1, 1868, in the city of St. Louis. 
It is admitted by the written stipulation of 
the parties, that these spirits were manufac- 
tured by one Nimrod Johnson, in the state of 
Louisiana, in the months of May and June, 
A. D. 1868; and that the claimant, Hender- 
son, purchased them while they were in a 
bonded warehouse in New Orleans, after the 
same had been placed there by the owner of 
the distillery; that the claimant paid the 
United States collector the taxes due there- 
on, and moved the same from the warehouse 
according to law, without knowledge on his 
part, at any time before seizure, of any fraud 
on the part of the distiller, either actual or 
alleged. And it is distinctly admitted by the 
government that the claimant is a bona fide 
purchaser of the property. Judgment of for- 
feiture is sought, not for any violation of the 
law by the claimant, but for the violation of 
it by the distiller without the knowledge of 
the claimant, and at a period prior to the 
time when the res was placed in the govern- 
ment warehouse, and when the government 



collector received from the claimant the 
amount of taxes due on the property. 

If the government is right, the claimant 
loses not only the spirits, but the large amount 
of taxes which he paid thereon— loses these 
entirely, or as to one is thrown on an uncer- 
tain resort upon his vendor, and as to the 
other, upon the sense of justice of the gov- 
ernment. Where it is claimed that a Ian- 
works such results, against which it is al- 
most impossible for a purchaser to guard, the 
intention that it should do so ought to be un- 
mistakable. 

Before proceeding to examine the several 
grounds of forfeiture relied on by the United 
States, it may be advisable to notice two 
general propositions of law adverted to by 
counsel, and which bear upon the question to 
be determined. 

The first is, that after the repeated deci- 
sions of the supreme court of the United 
States, it is to be taken as settled doctrine, 
that when a statute in terms denounces a for- 
feiture of property as penalty for violation of 
law, without alternative of value, or other 
qualifications or provisions, or language show- 
ing a different intent, the forfeiture takes 
place absolutely and instantaneously on the 
commission of the offense; title vests in the 
government from that moment, and it is not 
within the power of the offender or former 
owner to defeat the forfeiture by a subse- 
quent transfer even to a bona fide purchaser. 
U. S. v. Nineteen Hundred and Sixty Bags of 
Coffee, 8 Craneh [12 U. S.] 398; U. S. v. Grun- 
dy, 3 Craneh [7 U. S.] 338; Wood v. U. S., 16 
Pet [41 U. S.] 342; Caldwell v. U. S-, S 
How. [49 U. S.3 366; Clifton v. U. S., 4 
How. [45 U. S.] 242, 248. 

Another undisputed principle of law is, that 
penalties annexed to violations of general rev- 
enue laws do not make such laws penal in 
the sense which requires them to be con- 
strued strictly. Nor, on the other hand, are 
they to be construed with an excess of lib- 
erality. But it is the duty of the court to 
study the whole statute, its policy, its spirit, 
its purpose, its language, and, giving to the 
words used their obvious and natural import, 
to read the act with these aids in such waj-s 
as will best effectuate the intention of the 
legislature. Legislative intention is the guide 
to true judicial interpretation. Taylor v. U. 
S., 3 How. [44 U. S.] 197, 210; Cliquot's 
Champagne, 3 Wall. [70 U. S.] 114. 

The way is now cleared for a consideration 
of the several grounds of forfeiture insisted up- 
on by the government. We shall notice first 
that which is set out in the fourth count of 
the information, the words of which are given 
above. The substance of this is, that these 
spirits, being subject to a tax imposed by 
the internal revenue law, were removed from 
the place where distilled with intent to de- 
fraud the United States of such tax. By 
whom removed, or to what place removed, is 
not alleged in the information. But on the 
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agreed statement of facts it is admitted that 
the spirits were "placed in a bonded ware- 
house at New Orleans, by the owners of the 
distillery at which they were made; that the 
claimant 'paid the taxes thereon,'* &c. It is 
also admitted "that the fourth count in the 
information is true; but that Henderson, 
claimant, subsequently to the removal from 
the distillery, and before removal from the 
bonded warehouse, paid the tax on the spirits, 
and was a bona fide purchaser." 

Thus, the facts admitted by the parties are, 
that the spirits were removed by the distiller 
to and placed by him within the bonded ware- 
house of the government, and it is charged in 
the fourth count of the information, that the 
removal therein alleged was made with in- 
tent to defraud the United States of the tax 
imposed by law upon such spirits. Arid, as 
noticed above, the written stipulation admits 
that the fourth count in the information is 
true. 

The attorney for the United States maiu- 
tains the sufficiency of this ground of for- 
feiture under the facts thus alleged and ad- 
mitted, and relies upon section 14 of the act 
of July 13, 1866, which, together with the 
substance of section 45 of the same act, is 
set out in the statement of the case preced- 
ing this opinion. 14 Stat. 151. 

Section 14 is general and broad enough in 
its terms to embrace the removal of spirits, 
on which there is a tax, when this is done 
with intent to defraud the United States of 
the tax, but section 45 is the one specifically 
relating to the removal of spirits from the 
place where they are distilled. By this sec- 
tion, the removal of "distilled spirits, from 
the place where the same are distilled, other- 
wise than into a bonded warehouse, as pro- 
vided by law," is prohibited, and is made pun- 
ishable by penalties differing from those pro- 
vided in section 14. It is, then, not an illegal 
act to remove spirits from the distillery to 
the bonded warehouse. It is to secure the 
government the tax, that they are thus allowed 
to be removed. How it can reasonably be 
predicated of a removal of spirits by the dis- 
tiller into a bonded warehouse of the gov- 
ernment, which is under the custody of its 
own officer, that it was done with intent to 
defraud the United States of the tax there- 
on, is not readily perceived, and is not ex- 
plained in the pleadings, in the admission of 
facts, nor in the argument of counsel. 

Without putting a strained or nice construc- 
tion upon the language of the fourth count, 
and of the written, admission respecting it, it is 
our opinion that the case, as made, does not 
fall within those contemplated by the above- 
mentioned section 14 of the act of July 33, 
1S66. The removal is the overt, illegal act 
alleged, and this was rightful; all that is left 
of the count under consideration is the in- 
tent with which the removal was made. We 
have said above, that it is difficult to see how 
it could have been made to defraud the Unit- 



ed States of the tax; and a mere intent to 
defraud, formed or existing in the mind of the 
distiller, which intention has never been ex- 
ecuted, or attempted to be, is not made a 
ground of forfeiture. The only execution, cr 
attempt to execute the unlawful intent al- 
leged, viz: to defraud the United States of 
the tax on the spirits, is the removal of the 
spirits by the distiller to the warehouse of the 
United States, which removal was legal, and 
not an illegal act. 

For these reasons, our opinion is that the 
spirits in controversy were not forfeited by 
reason of the facts set forth in the fourth 
count of the information, and in the written 
admissions of the parties. 

The other grounds of forfeiture relied on 
by the government are those set forth in 
the fifth and sixth counts of the information, 
which allege the failure of the distiller of 
the spirits in question to make the entries 
required by law in the book prescribed by 
the commissioner, and to make tri-monthly 
reports from the said book. It is admitted 
that the allegations of the information in 
this respect are true. 

By examining critically the language of 
the information and of the written stipula- 
tion, it will be seen to admit of doubt 
whether the distiller, Johnson, was guilty 
of the aforementioned neglects at and dur- 
ing the period when the spirits in contro- 
versy were distilled, or whether his neglect 
was before or after the distillation of these 
spirits; but it is clear that the neglect of 
the distiller in this respect existed at a 
time when these spirits were in his posses- 
sion. 

Suppose, as the government contends, that 
section 25 of the act of March 2, 1867, ap- 
plies to the case, and that the distiller was 
not in default as to entries and reports at 
the time the spirits in question were made, 
but that he made default in these respects 
while these spirits remained in his posses- 
sion, are they forfeited by this section, 
which includes "all spirits made by or for 
him," or is this language limited to such 
spirits as are made by or for him while the 
neglect or refusal to make the required 
entries or reports continues? 

As the counsel for the claimant has not 
rested his case upon any such ground, we 
waive its consideration, and proceed to ex- 
amine the questions made by the respective 
counsel, so far as it is deemed necessary to 
do so. 

The attorney for the government bases 
the claim to condemn the property as for- 
feited, by reason of the facts alleged in the 
fifth and sixth counts of the information, 
upon section 31 of the act of July 13, 1866 
(14 Stat. 157), which imposes upon the dis- 
tiller the duty of making the entries and 
tri-monthly report, and upon section 25 of the 
act of March 2, 1867 (14 Stat. 483), which de- 
nounces the penalty of forfeiture for the 
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neglect or refusal of the distiller to per- 
form this duty. But to what the forfeiture 
extends, or when it is worked, are disputed 
questions in the case. The attorney for the 
claimant contends that the above-mentioned 
section 25, as to penalties, is repealed or 
superseded hy section 5 of the act of March 
31, 18GS (15 Stat 58), which was in force 
when these spirits were made, and by which 
the forfeiture is limited to spirits found on 
the premises, or, at most, to those owned by 
the fraudulent distiller, if found elsewhere. 

If the act of March 31, 1868, could be con- 
sidered as entirely repealing the previous 
act, the conclusion of the claimant's coun- 
sel would be correct, viz: that under the act 
of 1868, spirits which before seizure had 
passed through a bonded warehouse, from 
the hands of the distiller into those of the 
bona fide purchaser, would not be forfeited 
for the previous frauds or acts of the manu- 
facturer. But the law does not favor re- 
peals by implication, particularly in revenue 
statutes, the provisions of which, to prevent 
fraud, are complicated, and enacted fre- 
quently at different times to meet special 
exigencies or defects in previous enactments. 
To operate a repeal by implication, the re- 
pugnance must be clear and positive, so as 
to leave no doubt as to the intent of con- 
gress. U. S. v. Sixty-seven Packages of 
Books, 17 How. [58 U. S.] 85, 93. 

By recurring to section 5 of the act of 
1S68, it will be seen that it is limited to pun- 
ishing distillers for defrauding, or attempt- 
ing to defraud the United States of the tax 
on spirits distilled by them; and to convict 
the distiller, or to condemn property as for- 
feited under this statute, an intent to de- 
fraud must exist in the mind of the dis- 
tiller, and be established by evidence. 
Whereas, under the act of 1866, section 31, 
and of 1867, section 25, an intent to defraud 
existing in the mind of the distiller is not 
made essential; if he neglect to make the 
entries or report required, the forfeiture in 
law attaches, although he may be able to 
show, as matter of fact, that ms neglect was 
innocent of any fraudulent design. The pen- 
alties in section 5 of the act of 1868 being 
different from those in the former act, it is 
a repeal by implication, so far as it and the 
provisions of former acts provide for the 
same offense but no further. Norris v. 
Crocker, 13 How. [54 TJ. S.] *39; Sedg. St. & 
Const Law, 125; Nichols v. Squire, 5 Pick. 
168; State v. Whitworth, 8 Port (Ala.) 434. 

Being of opiuion that the act of 1868 is not 
a repeal of that part of section 25 of the act 
of 1867, which denounces penalties against 
distillers for failing to make the entries and 
reports required of them, it is necessary 
now to consider another position taken by 
the claimant's counsel, viz: Admitting that 
section 25 of the act of 1867 is yet in force, 
and is the one applicable to this ease, still, 
the spirits in controversy are not, under the 



agreed facts, forfeited by virtue of its pro- 
visions, because they were not found on the 
premises of the distiller, but in the pos- 
session of an innocent purchaser. The ar- 
gument is, that the words, "found on the 
premises" relate to, and qualify the whole 
list of forfeited articles, including distilled 
spirits. 

Upon an examination of the language of 
this section in the light of its legislative his- 
tory adverted to in the statement of the 
case, and in the light of other provisions of 
the statutes relating to forfeitures denounced 
against distillers, it is our opinion that his 
position is substantially correct; in other 
words, that it was not the intention of con- 
gress to denounce an absolute and instantan- 
eous forfeiture on the commission of the of- 
fense, of all spirits, but only those either 
found on the premises at the time of seizure 
or information given, or, if found elsewhere, 
still owned by the party guilty of the wrong- 
ful act or omission. 

This conclusion, reached, it must be con- 
fessed, after some hesitation, and adopted 
with some lingering distrust of its soundness, 
rests full more upon the general spirit and 
purpose of the legislation of congress re- 
specting the rights of third persons, than 
upon the particular words of section 25 of 
the act of 1867, if these stood alone with 
nothing beyond to aid in their interpretation. 
This conclusion is fortified by supposing con- 
gress in its legislation to have been regard- 
ful of the ordinary sense of justice, and not 
to have designed to make the innocent suf- 
fer for the acts of the guilty, and to visit 
the laches of officers of the revenue upon 
those guilty of no wrong and no neglect 
And it is still further strengthened if we 
have regard alone to considerations of mere 
policy. Revenue is the sole purpose of all 
the complicated official machinery pertaining 
to the "manufacture of spirits. The duty 
levied is high, the temptation to fraud cor- 
respondingly great. Congress will be pre- 
sumed to have seen, unless the contrary 
clearly appears, that revenue would be pro- 
moted by making it safe to buy manu- 
factured spirits, and would be injured by 
legislation of a contrary character, by which 
a "secret taint of forfeiture is indissolubly 
attached to the property, so that at any 
time, and under any circumstances, within 
the limitations of law, the United States 
might enforce their rights against innocent 
purchasers." Per Story, X, U. S. v. Nine- 
teen Hundred and Sixty Bags of Coffee, S 
Craneh [12 U. S.] 398, 406. 

The policy of congress to confine the for- 
feiture to the property of the guilty, at 
least not to extend it to innocent persons, 
may be seen by section 130 of the act of 
1864 (13 Stat 306), which protects bona fide 
purchasers from forfeitures by frauds. The 
fraudulent vendor forfeits value, but the ar- 
ticle bought bona fide and paid for cannot 
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be pursued in the hands of the purchaser. 
So in the act of July 13, 1866 (14 Stat. 153), 
if the distiller fails to pay the tax for carry- 
ing on bis business (section 23), or fails to 
give bond, or gives a false or fraudulent 
notice (seetion 24), lie forfeits only such liq- 
uors as are owned by him, or found upon the 
premises; which evidently means owned by 
him at the time of seizure or date of informa- 
tion given. So in section 5 of the act of 
March 31, 1868 (15 Stat. 58), so often men- 
tioned, it is provided that the distiller who 
defrauds or attempts to defraud the United 
States of the tax on the spirits distilled by 
him, shall forfeit, among other things, "all 
distilled spirits and all raw materials for 
the production of distilled spirits found in 
the distillery and on the distillery prem- 
ises." 

This section, as above observed, does not 
repeal all prior laws inflicting penalties and 
forfeitures upon distillers, but repeals them 
only so far as they relate to the same of- 
fense. But being in pari materia with sec- 
tion 25 of the act of March 2, 1867, relied on 
by the district-attorney, and which governs 
this case, it may be properly resorted to 
when endeavoring to discover the meaning 
of that section. Under the act of 1S68, spir- 
its, which had passed into the hands of a 
bona fide purchaser, and not found in the 
distillery building or premises, would not be 
liable to be condemned as forfeited. So by 
the act of July 20, 1S6S (15 Stat. 142, § 44), 
passed soon after the spirits in controversy 
were made and before they were seized, but 
which saves forfeitures already incurred (Id. 
166, § 105), all obscurity as to extent of for- 
feiture is removed, and the forfeiture is in 
terms limited to "distilled spirits owned by 
such person (the offending distiller), wher- 
ever found, and all distilled spirits and per- 
sonal property found in the distillery," &c. 
(Id. 142, § 44); and see sections 5, 7, and 19 
of same act. This legislation shows quite 
satisfactorily a uniform policy on the part of 
congress from the beginning not to extend 
the forfeiture to innocent third persons. 

In the light of these considerations, and of 
this legislative policy, we may now recur to 
section 25 of the act of March 2, 1867, which 
is the one relied on by the government, and 
we repeat it as our opinion that, under it, a 
neglect or refusal by a distiller to make en- 
tries and reports as required by law, does 
not forfeit spirits not "found" on the prem- 
ises, and not, at the time when "found," the 
property of the offending distiller. It would, 
indeed, be strange if such a neglect or re- 
fusal, which is not necessarily fraudulent in 
fact, as we have before stated, should have 



the effect to forfeit spirits in the hands .of 
bona fide purchasers, when by other provi- 
sions of the statutes, as, for example, that 
of March 31, 1868, an actual fraud, accom- 
panied with a fraudulent intent, would not 
have that effect 

The judgment of the court is, that under 
section 25 of the act of March 2, 1867, a for- 
feiture eo instanti is not worked for omis- 
sions of the distiller to make the entries and 
reports required of him. 

This view, if correct, results in affirming 
the judgment of the district court, and ren- 
ders it unnecessary to consider the other 
proposition of the claimant's counsel, which 
is, that if forfeiture attached to these spir- 
its, eo instanti with the commission by 
Johnson, the distiller, of the offenses char- 
ged, the United States waived any right of 
property acquired of such forfeiture, when 
they accepted from Henderson, the claimant, 
the amount of the taxes due on these spirits, 
and surrendered them into his possession, 
he being innocent of fraud. We content 
ourselves with remarking, that the proposi- 
tion, as stated, is of questionable correct- 
ness, for waiver would imply a power in 
the revenue officers which they do not pos- 
sess, and perhaps, also, a knowledge of the 
forfeiture, which it is not shown they had, 
when the taxes were received from the 
claimant and the spirits were surrendered to 
him. If any proposition could be maintain- 
ed, it would be the one, that in view of the 
peculiar provisions of the law for detecting 
frauds, the ample facilities it supplies its 
officers, its system of bonded warehouses, 
the government, by accepting and retaining 
the taxes paid to it by the claimant is es- 
topped to say the property all the time be- 
longed to it by reason of a previous forfei- 
ture of title by the vendor of the claimant 
Whether the view is correct, or whether the 
case could be successfully distinguished 
from those in which the supreme court has 
held, under the customs revenue acts, that 
the forfeiture might be enforced against the 
property in the absence of innocent and sub- 
sequent purchasers, we pass without de- 
ciding, resting our determination of this case 
upon the grounds before stated. 

The judgment of the district court must be 
affirmed. Judgment affirmed. 

[The above judgment was reversed by the 
supreme court, where the cause was carried on 
writ of error. 14 Wall. (81 U. S.) 44.] 
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Case No. 15,949. 

UNITED STATES v. O'NEILL. 

[2 Sawy. 481; i 6 Chi. Leg. News, 224.] 

District Court, D. Oregon. Dec. 20, 1873. 

Bribery — Indictment — Scienter. 
An allegation that the defendant knowingly 
offered to give O. a bribe to vote, the said O. 
being then under twenty-one years of age, held 
to mean that the defendant knew O. was under 
age when he offered him the bribe. 

[This was an Indictment for bribery 
against Nicholas O'Neill. Heard on demur- 
rer.] 

Addison C. Gibbs, for the United States. 
John F. Caples and Julius C. Moreland, for 
defendant. 

DEADY. District Judge. The indictment in 
this case contains but one count, and that is 
similar to the first one in U. S. v. Hendric 
[Case No. 15,347]. The demurrer alleges that 
it does not state facts sufficient to constitute 
a crime, but no particular cause of demurrer 
is stated. On the argument the same objec- 
tions to the sufficiency of the indictment were 
urged as in U. S. v. Hendric, aforesaid, and 
also that it does not appear from the indict- 
ment that the defendant knew Ollar, to whom 
it is alleged he offered the $2.50, to be a 
minor. The indictment alleges that the de- 
fendant knowingly offered to give Ollar this 
bribe to vote, the said Ollar being then un- 
der twenty-one years of age. Now it is not 
necessary to allege that he offered the money 
knowingly, because he could not have done 
that simple act unknowingly— -without knowl- 
edge of the fact. The term "knowingly" was 
evidently intended by the pleader to apply to 
the whole allegation of offering to give the 
money to Ollar, a minor. There was no oc- 
casion to use it, except to qualify that part of 
the allegation which related to the non-age of 
Ollar. Doubtless the scienter might have br-en 
stated more artistically, and eertainly, as, for 
instance, that Ollar not being qualified to 
vote, etc., because of his non-age, the de- 
fendant, well knowing the premises, did offer 
to give, etc. My impression is that the al- 
legation is sufficient. 

The demurrer must be overruled for the 
reasons here given, and in U. S. v. Hendric, 
aforesaid. 



UNITED STATES v. ONE LARGE WATER 
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Case Wo. 15,950. 

UNITED STATES v. ONE PACKAGE OF 

READY-MADE CLOTHING. 

[16 Law Rep. 2S4.] 

District Court, S. D. New York. July, 1853. 

Costs— To What Limited. 

1. The act of February 26, 1853 [10 Stat. 

161], repealed all antecedent legislation of eon- 

i [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 



gress on the subject of costs, and changed the 
existing usages and practice of courts therein, 
and limited costs to the specific appointments 
of that statute. 

2. The taxation of costs according to former 
statutes, and the former usage and practice of 
the court for services not mentioned in the 
statute, disallowed. The opinion of the attor- 
ney general of the United States, contra, not 
followed. 

BETTS, District Judge. This is an appeal 
from the taxation of the bill of costs of the 
United States attorney, made by the clerk, 
and has been brought before the court and 
submitted to its decision upon arguments, in 
writing, in behalf of the respective parties. 
The goods were seized by the collector, as 
forfeited to the United States, and a libel of 
information in the usual form was filed to 
procure their condemnation. The claimant 
petitioned the secretary of the treasury for a 
remission of the forfeiture, which was grant- 
ed upon the condition that the claimant pay 
the taxable costs in the cause. The United 
States attorney submitted to the clerk a bill 
of costs, containing the following items: Re- 
taining fee, §8; drawing information, fol. 12, 
$3.16; engrossing, $1.58; copy of same, $1.58; 
counsel perusing and amending, $2.50; draw- 
ing, engrossing and copy of report to so- 
licitor of the treasury, $1; motion that mar- 
shal return monition, §3; attending on return 
of monition, $1; drawing, engrossing, and 
copy of additional report to solicitor of the 
treasury, $3.62^; drawing, engrossing, and 
copy report to solicitor of suit pending, $1; 
drawing costs and attending taxation, $1.25; 
copy taxed bill to file, $1; drawing, engrossing 
and copy report of suit decided, $1; drawing 
and engrossing consent for time to answer, 
50c; proctor's and advocate's fee on motion 
to bond, $3.62*£; discontinuing cause, $5; fil- 
ing remission, with certificate, $1; two depo- 
sitions taken and admitted as evidence in the 
cause, $5. The attorney claimed that by the 
law as it now stands he was entitled to 
their taxation to that amount. The claimant 
of the goods objects to the allowance of any 
fee or taxation other than $5 for discontimi- 
ance of the eause. The clerk taxed $5 for 
discontinuance and $5 for taking the two 
depositions, and rejected all the other items 
of the bill, amounting to $35.82. 

The counsel for the claimants insist that 
the act of February 26, 1S53, is peremptory, 
and excludes the allowance of any costs not 
specifically given by the statute. The United 
States' attorney maintains that the act should 
be interpreted as fixing a compensation only 
in respect to the particular services desig- 
nated, and that all other services necessarily 
performed in a cause are to be compensated 
according to the law of costs as it stood pre- 
vious to the enactment of the statute. He 
offers, in support of this construction of the 
act of 1853, the official opinion of the attor- 
ney-general of the United States, given to the 
secretary of t^e interior, on the very point. 
That opinion is as follows: 
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"Attorney-General's Office, 16th June, 1853. 
Sir: In answer to the inquiry of the marshal 
of the Southern district of the state of New 
York, referred to me by your note of the 
13th ult, I state as follows: The act of con- 
gress of February 26, 1853, to regulate the 
fees and costs to be allowed clerks, marshals, 
and attorneys of the courts of the United 
States, provides as marshal's fee 'for trans- 
porting criminals, ten cents per mile for him- 
self, each necessary guard and each pris- 
oner.' If the language were 'for transport- 
ing prisoners,' it would have disposed of the 
case presented as a subject of inquiry, name- 
ly, that of a witness in custody for safe-keep- 
ing; but it does not, and this case is not pro- 
vided for by the act. It is a casus omissus. 
I think for such duty— that is, the transpor- 
tation of a witness in custody— the marshal is 
entitled to charge the fee of the nearest anal- 
ogous case, that of transportation of a crim- 
inal as allowed by the act of congress, or ac- 
tual expenses to be certified by the court 
The act, it is true, declares at the outset that 
in lieu of the present compensation of clerks, 
attorneys, marshals, and others, 'the following 
and no other compensation shall be allowed.' 
But this must be understood as the following 
and no other compensation 'for any services 
mentioned in this act.' If the attorney, clerk 
or marshal, is compelled by law to perform a 
service, or incur a charge, in a matter not 
specified by the act he is to receive a rea- 
sonable allowance therefor, notwithstanding 
the above-cited phrase of general conclusion. 
I have the honor to be your obedient serv- 
ant, [Signed] O. Gushing. Hon. Robert 
McClelland, Secretary of the Interior." 

Although the subject was considered by 
the court in March teim last, and a decision 
was then made which gave to the act of Feb- 
ruary, 1853, the effect of excluding all costs 
to the officers of court which are not specif- 
ically appointed by the statute, (Thorne v. 
The Victoria [Case No. 13,988]), yet I will- 
ingly review the point, under the aid of the 
able argument of the respective counsel, and 
with the benefit of the opinion of the first 
law-officer, of the government The exposi- 
tion put upon the statute by the attorney- 
general, and which is claimed to be the cor- 
rect one by the United States attorney, is that 
it is exclusive or restrictive in respect to the 
allowance of feet or compensation, only in 
cases in which a fee or compensation is men- 
tioned in the act; and that where a service 
required by law is performed, or a charge is 
incurred, by an officer of court in a matter 
not specified by the act, he is entitled to re- 
ceive a reasonable allowance therefor, and 
the measure of compensation pointed out is 
'the fee of the nearest analogous case.' In 
the case of no other officer of court can the 
justness, and, indeed, necessity, of the prin- 
ciple recognised by the attorney be more 
strongly illustrated than in respect to the 
compensation of the United States attorney, 
and of which the bill of costs now under con- 



sideration is one of the feeblest instances. 
The only items of charge named in the stat- 
ute, are "for discontinuing the cause," and 
"depositions taken and admitted as evidence," 
neither of them requiring the personal action 
•or even attendance of the United States attor- 
ney, and which are acts ordinarily done by 
others upon his mere assent, whilst the ex- 
amination and study of the invoices and en- 
tries, the statutes and decisions applicable to 
the subject the preparation and settling the 
libel of information, matters all requiring 
deep professional learning and careful per- 
sonal attention and labor, as also for attend- 
ing court and taking measures to speed the 
cause and resist delays on the part of the 
claimants of the property seized, and to pro- 
tect the interests of the United States against 
the admission of inadequate or incompetent 
bail, all involving his official and professional 
responsibility as well as the occupation of 
his time, are not specified in the act as serv- 
ices to be compensated, and if any fee is al- 
lowed for them it must be under the exposi- 
tion given the statute by the attorney-gen- 
eral. 

This case, it is stated, affords a weak in- 
stance of the operation of the law, because 
there is no reason to presume that the serv- 
ices of the attorney, out of court, in present- 
ing and protecting the laws and interests of 
the government were special or beyond those 
of the most ordinary classes of litigation. 
But it is to be remarked, that the rule gov- 
erning the taxation of costs in this case must 
be applied to those of the highest magnitude, 
often falling under the management of the 
United States attorneys, in which the revenue 
is implicated to vast amounts of money, and 
which present the most intricate and perplex- 
ing questions of law and fact which the 
courts, on the law and equity side, are call- 
ed upon to determine. For drawing and re- 
vising pleadings and proceedings in such 
cases, and advising and attending upon the 
various applications and motions made neces- 
sary out of court, the United States attorney 
can receive no compensation, unless the act 
of 1S53 admits the construction put upon it 
by the attorney-general. 

Feeling the impressive justice of the 
claims of the United States attorney in this 
ease, and being also persuaded that the pub- 
lic interests are intimately concerned in pro- 
viding a reasonable compensation to so im- 
portant an officer in the position he occupies, 
for the services imposed upon him by law, 
I have reconsidered my former judgment in 
the matter, with a strong desire (I am con- 
scious of no judicial impropriety in acknowl- 
edging the bias) to coincide with the opinion 
of the attorney-general, and to regard the 
failure of the act to make provision, in a 
case so manifestly important and just as a 
casus omissus, which ix is competent to the 
court to supply by intendment and construc- 
tion. The re-examination of the subject- un- 
der such prepossession has failed to eon- 
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vince me that the act admits the interpreta- 
tion proposed. On the contrary, it appears 
to me that, carrying out the reasoning upon 
which the construction contended for is 
based, it not only in effect nullifies the stat- 
ute, but enacts and re-establishes a law hi 
its place which congress by this act express- 
ly repudiated. The act of March 3, 1842 (5 
Stat 484), fixed the tariff of compensation to 
the officers of the United States in both dis- 
tricts of New York at the fees and emolu- 
ments allowed by the laws of the state of 
New York to like state officers in the highest 
court of original jurisdiction of the state, 
according to the nature of the proceedings, 
for like services therein. Those provisions 
congress declares by the act of February 26, 
1853, confine these officers to the fees allow- 
ed by the state law, and then repeals the 
provisions themselves in express terms. 10 
Stat 167. 

Taking the view of the subject most fa- 
vorable to the claims of the United States 
attorney, this explicit abrogation of the law 
of 1842 placed the officers of the New York 
courts under the law of costs applicable to 
all other courts of the United States, or pre- 
existing usages and practices, particularly in 
reference to the courts of this state. 

The act of March 3, 1S41 (5 Stat. 427), had 
established a special law of costs for officers 
of the United States courts, to the following 
effect: "In lieu of all fees, emoluments, and 
receipts now allowed in districts where the 
present entire compensation of any of the 
officers hereinafter named shall exceed the 
sum of fifteen hundred dollars per annum, 
it shall and may be lawful for the United 
States clerks, attorneys, counsel, and mar- 
shals, in the district and circuit courts of 
the United States, in the several states, to 
demand and receive the same fees that now 
or hereafter may be allowed by the laws of 
the said states, respectively, where said 
courts are held to the clerks, attorneys, and 
counsel and sheriffs in the highest court of 
the said states, in which like services are 
rendered; and no other fees or emoluments, 
except that the marshals shall receive in full 
for summoning all the jurors for any one 
court, §30; and shall receive for every day's 
actual attendance at any court, §5 per day; 
and for any services, including the compen- 
sation for mileage performed by said officers 
in the discharge of their official duty, for 
which no compensation is provided by the 
laws of the said states, respectively, the said 
officers may receive such fees as are now al- 
lowed by law, according to the existing 
usage and practice of said courts of the 
United States,"— and limited the amount of 
fees and compensation to be retained by 
such officers. This law was in force in this 
state, in common with the rest of the Union, 
until modified and restricted in relation to 
the New York courts by the now repealed 
act' of 1842. I apprehend there can be no 
ground to question that the act of February 



26, 1853, operated a repeal of the act of 
1841 not less effectually than that of 1842, 
both by the declared purpose and effect of 
the act of 1853, and also by force of the re- 
pealing enactment of section fifth. 

It is to be remarked that the act of 1841 
sanctioned the costs established by the long- 
established usage and practice of the United 
States courts, by declaring that in cases 
where no appropriate fee was provided by 
the state law in compensation of services 
rendered, "the said officers may receive such 
fees as are now allowed by law according to 
the existing usage and practice of said 
courts of the United States." The act of 
1853 removes the distinction before existing 
between the officers of the United States 
courts in this state and those in other states, 
and then establishes a new law of costs gov- 
erning the entire Union, declared to be "in 
lieu of the compensation now allowed by 
law" to those officers. To make this declara- 
tion more efficacious, congress not only in- 
troduces a general repealing clause in sec- 
tion 5, in the emphatie words "that all laws 
and regulations heretofore made, which are 
incompatible with the provisions of this act, 
are hereby repealed and abrogated;" but an 
enactment is superadded to the two above- 
stated methods of rescinding all antecedent 
laws on the subject that "no district attor- 
ney, marshal or clerk, or their deputies, shall 
receive any other or greater compensation 
for any services rendered by him, than is 
provided in this act; and all acts and parts 
of acts, allowing to either of them any other 
or greater fees than is herein provided, are 
hereby repealed, and to receive any other or 
greater compensation is hereby declared to 
be a misdemeanor." 10 Stat 169. The in- 
tention of congress to displace any authority 
in force by statute or usage, or discretion of 
courts, giving fees or costs to the officers 
named, and to establish the provisions of 
the act of 1853 as the exclusive law of costs 
to the United States' courts, it seems to me 
cannot be matter of doubt, under the dec- 
larations and interdictions of that act. The 
act signifies plainly that congress had in 
contemplation all antecedent legislation on 
the subject, and the existing usages and 
practice of the courts, from which was de- 
rived authority to award costs to the officers 
of court, and meant by direet and strong 
language to repudiate all of them, and, in 
lieu of every such power, to limit and con- 
fine costs to the specific appointments of the 
statute. 

Only two items in the bill of costs now 
under consideration are named in the act of 
1853. The others are taken from the state 
statutes and the usages and practice of the 
United States' courts in this district To 
sanction their allowance would be, in my 
opinion, to reinstate the act of 1841, and to 
hold by judicial construction that the legis- 
lature intended to give those officers a suit- 
able compensation for every service they are 
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required to perform, in contradiction to the 
positive assertions of the statute. It is not 
the province of the court to meet any equity, 
however urgent, by enacting a new law to 
satisfy it The wisdom of congress deemed 
it expedient in this case to deny all fees and 
■compensation to the United States attorney 
for instituting and managing a litigation, in 
support of the interests of the government, 
and to give him a reward only for discontin- 
uing the cause. It is my duty to carry that 
will of the legislature into effect without 
consideration of the operation of the rule 
upon the rights of the officer or the interests 
of the public. 

If the views of the attorney-general -were 
to be adopted, there would be embarrass- 
ment, if not an utter impracticability, in at- 
tempting to bring this case within the prin- 
ciple announced by him, for I can find no 
service specified and compensated by the act, 
which bears an analogy to those charged for 
in this bill of costs, other than in this: that 
the services named in the statute have rela- 
tion to conducting a suit in court, and those 
■charged in this bill have that character, and 
in our system of practice are necessary to 
that end. With all respect for the judgment 
of the eminent public officer, I am compelled 
"to say that it does not appear to me within 
the competency of the courts or accounting 
officers to introduce into this particular stat- 
ute a method of compensation not desig- 
nated and directly sanctioned by it. The 
taxation of the clerk is accordingly affirmed. 
This includes the charge of 95 for taking 
two depositions. The charge is in the words 
of the act, and the court must assume that 
the services have been rendered. The attor- 
ney is accordingly entitled to receive §5 for 
■discontinuance of the cause, and ?5 for two 
•depositions taken and admitted as evidence 
in the cause, and the residue of charges 
for services appropriate to the case, and al- 
lowable under the laws as they existed prior 
to this statute, amounting to §35, must be 
disallowed. 
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■UNITED STATES v. ONE PIECE OF SILK. 
[See Case No 15,925.] 



Case No. 15,952. 

UNITED STATES v. ONE RECTIFYING 
ESTABLISHMENT. 

[11 Int. Rev. Rec. 45.] 

District Court, N. D. Mississippi. Dec. Term, 
1S60. 

Internal Revenue— Act of 1868, § 96— Penalty 
— Knowledge and Intent. 

1. The penalties prescribed in section 96 of 
the internal revenue act of 1868 [15 Stat. 164], 
Jield to apply to those who knowingly and wil- 
fully do or omit to do the thing forbidden or 
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required only when there is no specific penalty 
imposed by any other section of the act. 
[Cited in U. S. v. 4,800 Gallons of Spirits, 
Case No. 15,153; U. S. v. 95 Barrels of 
Distilled Spirits, Id. 15,S89; U. S. v. 95 
Barrels of Distilled Spirits, Id. 15,890; U. 
S. v. 1,412 Gallons of Distilled Spirits, Id. 
15,960; U. S, v. 200 Barrels of Whisky, 95 
U. S. 575.] 

2. And to incur the penalties under section 
913 the violator of the law must have a knowl- 
edge that he is doing or omitting to do the act 
forbidden or required, and intends so to do. 

The questions presented for the decision of 
the courtarise upon the demurrerof claimants 
[Bowling & Reed] to the information filed 
by the district attorney upon the part of the 
United States. The first count in the in- 
formation alleges, in substance, that the prop- 
erty seized and sought to be forfeited was 
found in a building which was then, and had 
for a long time before that time been used 
as a rectifying establishment of liquors, com- 
pounders of liquors, and wholesale liquor deal- 
ers, and that all the property seized was then 
being used for that purpose; that the said 
liquors had been removed from a distillery* 
warehouse without being gauged, stamped, 
and branded, as required by the 25th section 
of the act of 1868, imposing taxes on distilled 
spirits, and for other purposes, approved the 
20th of July of that year. This count also 
contains an allegation that said claimants as 
such rectifiers of distilled spirits on said 
premises, filled for shipment and sale recti- 
fied spirituous liquors in casks and packages 
without having the same inspected, gauged 
and stamped, as required by law; also as 
wholesale liquor dealers, they filled in casks 
and packages, on said premises, spirituous liq- 
uors for the shipment, sale and delivery, 
without having the same gauged, inspected, 
and stamped, as required by the 25th ejection 
of said act; all of which omissions were 
knowingly and wilfully omitted and neglected. 
The grounds of demurrer to this count are: 
1. That section 25 imposes no penalty on the 
owner of the spirits. 2. That the number of 
gallons is not stated. 3. That the number of 
gallons placed in each cask is not stated. 4. 
That the number of gallons placed in each 
cask filled for shipment, sale, or delivery, is 
not stated. 

Edwin Hill, U. S. Dist. Atty. 
H. W. Walters and W. S. Featherston, for 
claimants. 

HILL. District Judge. After a most care- 
ful examination of the question raised upon 
the first ground of demurrer, I am satisfied 
that the law does impose a duty upon the 
rectifier or wholesale liquor dealer in the 25 th 
section, the knowingly and wilfully omitting 
and neglecting of which, under section 9G, 
does forfeit all the spirituous liquors owned 
by such party. The second clause in section 
25 provides that whenever any cask or pack- 
age of rectified spirits shall be filled for ship- 
ment, sale, or delivery, on the premises of any 
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rectifier who shall have paid the special tax 
required by law, it shall be the duty of the 
United States gauger to gauge, inspect, and 
stamp the same as- therein directed. The 
third clause makes the same provisions in re- 
lation to wholesale dealers. It is true that 
the gauging, inspecting, and stamping is to 
be done by the United States gauger, but it 
is equally true that the rectifier or dealer, 
when he does hare his casks filled, is to call 
upon the gauger to perform his duty, and he is 
not permitted to fill his casks without caus- 
ing the same to be gauged, inspected, and 
stamped, as required by law. The object of 
the law is that the revenue officers, upon an 
inspection of the casks in such establishments, 
may know whether or not the law has been 
complied with. This section does not impose 
any penalty on the rectifier or dealer; hence 
the application of the 06th section. The case 
provided for in section 47 is where distilled 
spirits are drawn from one cask and placed in 
another cask, containing not less than ten 
gallons, intended for sale, no matter by whom 
done, or where done, the spirits filled shall 
be again inspected and gauged, and the 
cask into which they are placed shall be 
marked or branded, etc. Section 25 is con- 
fined to rectifiers and wholesale dealers, and is 
not limited to the quantity, as in section 47. 
Wholesale liquor dealers are those who sell 
in a quantity not less than five gallons; con- 
sequently all sales of five gallons or more 
must be inspected, gauged, and stamped; and, 
as to rectifiers, all casks filled by them for 
shipment, sale, or delivery, no matter in what 
quantities, must be inspected, gauged, and 
stamped. But to render the party liable to 
the penalties under section 9G, the filling of 
the casks, and the omission to cause the same 
to be so inspected, gauged, and stamped, 
must be alleged and proved to be knowingly 
and wilfully done, or neglected to be done, as 
the case may be; all of which is averred in 
this count, so that this ground of demurrer is 
not well taken. The second, third, and fourth 
causes of demurrer are substantially the same; 
the allegations as to quantity are sufficient. 
There is however a cause of demurrer, which 
in argument was not insisted on, or set down 
as a cause of demurrer, but which as a gen- 
eral demurrer does apply to this count; and 
that is. it contains two distinct offences, for 
which a different penalty is imposed by way 
of forfeiture. First, it is charged that the 
spirits were removed from a distillery ware- 
house, without having been inspected, gauged, 
and stamped, as required by law; this is in 
substance a charge that they were so re- 
moved without having been removed accord- 
ing to law. The spirits so removed, and on- 
ly such spirits, became, under section 36, for- 
feited. The forfeiture under section 96, as 
above stated, forfeits not only the spirits filled 
up, but all the spirits owned by the rectifier 
or dealer. These two charges, therefore, 
should have been embraced in separate counts, 
and for this cause the demurrer to this count 



is sustained. The second count avers that 
said spirits so seized were removed from a 
distillery warehouse without being removed 
according to law. The cause of demurrer 
thereto is that neither the quality nor num- 
ber of casks is designated. This is unneces- 
sary. The demurrer to this count is there- 
fore overruled. 

The third count avers that claimants know- 
ingly and wilfully omitted to make the en- 
tries required by section 45 in relation to the 
spirits seized. The forfeiture under this count 
is claimed under section 96 of the act of 
1868. It is insisted for claimants that section 
96 does not apply to this offence, the penalty 
for the omission stated being fixed in section 
45. Thus a construction of the true intent 
and meaning of section 96 becomes important, 
not only in this case, but in numerous others 
of like character. Upon the original argu- 
ment of this question, in this and other eases 
of a similar character, the district attorney, 
with both zeal and ability, insisted that the 
penalties imposed by this section apply to acts 
or omissions knowingly and wilfully done or 
omitted to be done, which were forbidden or 
required by any other section of the act, al- 
though there is a penalty specifically imposed 
for the mere act or omission without more. 
The converse of this proposition was also 
zealously and ably argued by counsel for the 
respective claimants. The question was then 
a new one, without any judicial construction 
upon it, so far as I knew. After a most labo- 
rious examination of the question I came to the 
conclusion that the construction claimed by 
the district attorney was not the correct one, 
but that congress only intended this section to 
apply to violations by commission or omission 
for which no specific penalties were imposed 
by any other section of the act, and not then 
unless the thing forbidden was both knowing- 
ly and wilfully done, or if the offence was by 
omission, that it was both knowingly and wil- 
fully omitted. And with this conclusion I 
was satisfied, until I met with Judge Blatch- 
ford's opinion in which he maintains fully 
the position claimed by the district attorney. 
Quantity of Distilled Spirits [Case No. 11,495]. 
Finding myself opposed in my construction 
by so able a jurist, and one for whose judicial 
opinions I entertain the highest regard, I at 
once questioned the correctness of my own 
conclusions, and requested a re-argument, 
with such additional light as might be thrown 
upon the question by the opinion of the learn- 
ed judge. I have listened with deep interest 
to the able re-argument, and have examined 
closely the opinion mentioned, and with these 
aids have re-examined the questions, with a 
desire to at least satisfy my own mind as to a 
correct construction of the intention of con- 
gress in reference to this section, and also 
desirous to agree, as far as possible, with the 
distinguished jurist who had already given it 
his construction, and thereby preserve uni- 
formity in the enforcement of this law; but 
instead of coming to that agreement in opin- 
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ion, I find myself unable to change the con- 
clusions to which I had before arrived. In 
many of the conclusions of the learned judge 
in the case mentioned I fully concur; the only 
point of difference is that he believes the act 
throughout makes a distinction between an act 
knowingly and wilfully done or omitted, and 
one in which such knowledge and intention 
is wanting; that to the former the 98th sec- 
tion applies, and to the latter the specific pen- 
alties enumerated. In this I cannot concur. 
It is clear to my mind that when a specific 
penalty is imposed, whether the act or omis- 
sion was a knowing or wilful one or not, such 
specified penalties alone are imposed, and that 
the 96th section was only intended to apply 
to such acts or omissions mentioned in the 
different sections, for which no specific penal- 
ties are imposed, and only then when such act 
or omission was both knowing and wilful. 
By reference to sections 9, 11, 15, 16, 17, 23, 
25, 48, and other sections, it will be found 
that many things are required or forbidden, 
for which no specific penalty is imposed; and 
when omitted or done knowingly and wilfully, 
the penalties imposed by this important sec- 
tion will be enforced. The section reads as 
follows: "That if any distiller, rectifier, 
wholesale liquor dealer, compounder of liq- 
uors, or manufacturer of tobacco or cigars, 
shall knowingly and wilfully omit, neglect, or 
refuse to do, or cause to be done, any of the 
things required by law in the carrying on or 
conducting his business, or shall do anything 
by this act prohibited, if there be no specific 
penalty or punishment imposed by any other 
section of this act for the neglecting, omitting, 
or refusing to do, or for the doing or causing 
to be done, the thing required or prohibited, 
he shall pay a penalty of one thousand dol- 
lars; and if the person so offending be a dis- 
tiller, rectifier, wholesale liquor dealer, or 
compounder of liquors, all distilled spirits or 
liquors owned by him, or in which he has an 
interest as owner; and if he be a manufacturer 
of tobacco or cigars, all tobacco or cigars 
found in his manufactory, shall be forfeited 
to the United States." It will be seen that 
after the imposition of the penalty of one 
thousand dollars, it further provides, that if 
the person so offending be a distiller, etc. 
It is clear to my mind that that language was 
intended to apply to those who knowingly and 
wilfully do, or omit to do, the thing forbidden 
or required, and for which no specific penalty 
is imposed by any other section of the act. 
Had the section read, "he shall, in addition to 
the other penalties imposed, pay a penalty," 
etc., then the construction contended for by 
the district attorney would have been the cor- 
rect one; but this sentence is not to be found 
in the section, and is not necessarily implied 
to give full meaning and effect to it; and 
language should not be interpolated into a 
penal act, which will change its meaning 
from its ordinary construction and sense. The 
position contended for by counsel that the 
violator must know that the thing done or 



omitted is a violation of law, and that he 
purposely intends a violation of law, before 
he can be held a violator of the law, is in- 
correct. No man is under obligation to en- 
gage in these pursuits; but if he does, he is 
under obligation to inform himself of what 
the law requires or forbids, and if he fails so 
to do, must bear the consequences of his acts 
and the requirements of the law violated; but 
to incur the penalties under this section, he 
must have a knowledge that he is doing or 
omitting to do the act forbidden or required, 
and intend to do it. It is to be hoped that 
this important question will be speedily set- 
tled by the supreme court, so that the law may 
be uniformly enforced in every part of the 
Union. The result of the conclusion to which 
I have again arrived requires that the demur- 
rer to this count be sustained. 

The fourth count charges the claimants with 
having been the owners of a distillery in the 
town of Holly Springs, which they carried on 
and operated without having given the ]>ond 
required by said act of July 20, 186S; also 
that they carried on said distillery with in- 
tent to defraud the United States out of the 
tax on the spirits so distilled, or some part of 
it; also that they carried on said distillery 
without having the same with its appurtenan- 
ces constructed, painted, arranged, etc., ac- 
cording to the requirements of section 17 of 
said act, which omission was knowingly and 
wilfully done. The objection to this count is 
that it embraces three distinct offences, the 
first and second of which work a forfeiture of 
not only the spirits, but the wines, stills, and 
appurtenances fit to be used, or intended to 
be used, in the distillation, rectification, or 
compounding of liquors; the latter forfeits 
only the spirits owned by the claimants, if 
the facts alleged should be proved. When 
separate offences are alleged requiring a dif- 
ferent judgment of forfeiture, they should be 
charged in different counts. For the reason 
that these separate and distinct offences are 
charged in the same count, the demurrer to 
this count is sustained, but with leave to the 
district attorney to amend the first and fourth 
counts by striking out such of the charges 
as he may desire, and adding new counts. 



Case Wo. 15,953. 

UNITED STATES v. ONE SORREL 
HORSE. 

[22 Vt. 655.] 

District Court, D. Vermont. May Term, 1847. 

Customs Duties — Act of 1821 — Importation op 
Horse — Sale — Use of Owners. 

1, A horse, brought from an adjacent for- 
eign territory into the United States for the 
purpose of sale, or of being kept here, either 
for use or sale, is within the sense and object 
of the first section of the statute of 1S21 [3 
Stat. 616], which provides, that every person, 
coming into the United States from an adjacent 
foreign territory, with "merchandize" subject 
to duty, shall deliver at the office of the collect- 
or of customs a manifest of the merchandize. 
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But a horse brought in, not for any such pur- 
pose, hut as a mere instrument of conveyance 
in the prosecution of a temporary journey on 
business, or a visit, is not brought in as mer- 
chandize, and is therefore not within the pur- 
view of the statute. 

2. Reasonable cause, sufficient to justify 
seizure, means probable cause; it imports a 
seizure under circumstances which warrant sus- 
picion. 

[Cited in Averill v. Smith, 17 Wall. (84 U. S.) 
93.] 

This was an information against a horse, 
seized as forfeited for having been imported 
or brought from Canada into the United 
States in violation of the revenue laws 
thereof. The facts constituting the alleged 
importation, as specially found by the jury, 
under the direction of the court, were, that 
the horse was driven by the claimant, har- 
nessed before another horse, in a single 
sleigh containing no goods, wares, or mer- 
chandize subject to duty, from Canada into 
the district of Vermont, not for sale or to 
be kept in the country for use, but in the 
prosecution of a journey to the state of 
Maine, on business of a temporary nature, 
with the intention of returning with the 
horses and sleigh to the claimant's place of 
residence in Canada, immediately after the 
accomplishment of his business. The ques- 
tion was, whether, upon the facts so found, 
there having been no report or entry made, 
manifest delivered, or duties paid, the horse 
was liable to seizure and forfeiture. 

C. Linsley, U. S. Dist. Atty. 
L. B. Peck, for claimant. 

PRENTISS, District Judge. The forfei- 
ture claimed in this case, if it can be claimed 
under any of the provisions of the revenue 
laws, must be claimed under the provisions 
of the act of 1821. The ninety-fourth sec- 
tion of the act of 1799 [1 Stat. 699] is con- 
fined, by its terms, to importations of 
"horses, cattle, sheep, swine, or other 
beasts," by water, in vessels or boats; and 
the one hundred and sixth section of the 
same act is applicable only to cases of "ves- 
sels, boats, rafts, and carriages," arriving 
in districts on the northern and northwest- 
ern boundaries of the United States, "con- 
taining goods, wares, or merchandise sub- 
ject to duty." The first section of the act 
of 1S21 is broad enough to embrace, and un- 
doubtedly does embrace, every mode what- 
ever of importing or bringing into the Unit- 
ed States, from an adjacent foreign territory, 
merchandize subject to duty, either by land 
or by water. It provides, that every person, 
coming into the United States from an ad- 
jacent foreign country, with merchandize 
subjeet to duty, shall deliver at the office of 
the collector of customs a manifest of the 
merchandize; and, on neglect to do so, the 
merchandize, imported or brought in, shall 
be forfeited. Horses may not be usually in- 
eluded in the term "merchandize;" but being 
objects of trade and commerce, they may be 



called merchandize, within the meaning and 
intention of the act, whenever they are im- 
ported or brought into the country as such. 
A horse brought from an adjacent foreign 
territory into the United States for the pur- 
pose of sale, or of being kept here either 
for use or sale, horses being subject to duty, 
is within the sense and object of the act. 
But a horse brought in, not for any such 
purpose, but as a mere instrument of con- 
veyance in the prosecution of a temporary 
journey on business, or a visit, is not 
brought in as merchandize, and is therefore 
not within the purview of the act. To hold 
otherwise would be to adopt a construction, 
which would not only be particularly embar- 
rassing and vexatious in its effects upon the 
ordinary intercourse between the residents 
on the opposite sides of the frontier line, 
but would be productive of much incon- 
venience in its more general operation. The 
case under consideration, then, on the facts 
found by the jury, being not within the 
meaning, intention, or policy of the act, the 
horse in question was not subject to seizure 
and forfeiture. It was said in argument, 
that this construction of the act would open 
the way to fraudulent evasions of the law, 
and exposes the officers of the customs to 
peril in the execution of their duties. To 
be sure, it may be difficult always to know 
what the intention of a traveller is, in re- 
gard to the horse he is riding or driving. 
The real purpose may be different from the 
ostensible or professed purpose; but in every 
case the officers will act as the circum- 
stances may require. If they make a seiz- 
ure, exercising reasonable discretion in the 
matter, they will incur no hazard; for they 
will be protected from an action by a certif- 
icate of reasonable cause. The objection of 
fraud or evasion, then, supposing a different 
construction of the act not absolutely pre- 
cluded by the considerations which have 
been presented, is of little weight, since the 
officers of the customs are at liberty to 
make seizure, and will be protected in doing 
so, in very case where there is reasonable 
cause of suspicion. There must be judgment 
therefore on the verdict for the claimant. 

A motion for a certificate of probable 
cause was subsequently filed. 

PRENTISS, District Judge. The motion 
for a certificate of reasonable cause for the 
seizure has been in some measure antici- 
pated in the remarks made upon the merits 
of the ease. Reasonable cause must be un- 
derstood to mean the same as probable 
cause. "Probable cause," says Marshall, C- 
J., "does not mean prima facie evidence, or 
evidence which, in the absence of exculpa- 
tory proof, would justify condemnation. It 
means less than evidence which would jus- 
tify condemnation. It imports a seizure 
made under circumstances, which warrant 
suspicion. This is its legal sense." Locke 
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v. tl. S., 7 Cranch [11 XT. S.] 339. Again he 
says: "A doubt as to the true construction 
of the law is as reasonable a cause for seiz- 
ure, as a doubt respecting the fact." U. S. 
v. Riddle, 5 Cranch [9 U. SJ 311. Adopting 
the definition of reasonable cause thus giv- 
en, the facts attending the case, supposing 
there to have been no ground for doubt as 
to the law, afforded reasonable cause for the 
seizure. The seizing officer had such infor- 
mation beforehand, from Canada, of the 
design to bring the horse, which was a 
valuable and saleable horse, into the United 
States, as would naturally induce a belief, 
that an evasion of the revenue laws was in- 
tended; and, when brought in, the horse was 
driven before another horse in a single 
sleigh, with a harness upon him made of 
the cheapest inaterials, appearing to have 
been put together to answer a temporary 
purpose, with one person only, and no load- 
ing in the sleigh, in a manner to warrant 
suspicion. A certificate, therefore, ought to 
be granted. 



Case No. 15,954. 

UNITED STATES v. ONE STILL. 

[5 Blatchf. 403; i 5 Int. Rev. Rec. 189 J 

Circuit Court, E. D. New York. June 10. 1867. 

Internal Revenue — Act June 80, 1S64— Ground 

of Forfeiture— Fraudulent Intent— Burden 

of Proof— Evidence— Submission to Jury. 

1. Under the 48th section of the internal rev- 
enue act of June 30, 1S64 (13 Stat 240). as 
amended by the 9th section of the act of July 
13, 1866 {14 Stat. Ill), where personal proper- 
ty is seized, because it is found in the place or 
building, or within the yard or enclosure, where 
the articles or raw materials previously men- 
tioned in that section are found, the fraudulent 
intent or purpose of the person in the posses- 
sion, or having the control, of such personal 
property, does not constitute an element of 
the ground of forfeiture. 

[Cited in U. S. v. Quantity of Tobacco, Case 
No. 16,106.] 

2. Where personal property is found in the 
condition specified in such 48th section, the 
onus is on the claimant of it, to make out that 
its situation was consistent with his entire in- 
nocence of complicity with the offences for 
which such articles or raw materials were 
seized. 

[Cited in U. S. v. Two Hundred and Seventy- 
Bight Barrels of Distilled Spirits, Case No. 
16,580.] 

3. Such 48th section embraces the article of 
distilled spirits. 

4. Where the evidence on a question is all one 
way, the court is justified in not submitting the 
question as one of fact to the jury. 

[Cited in Weil v. Nevitt, IS Colo. 10, 31 
Pac. 488.] 

This was an information against certain 
personal property seized for a violation of the 
internal revenue laws. The property consist- 
ed of two stills and their appurtenances and 
some whiskey, and also of a dwelling-house 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



and a lager beer saloon and a brewery and 
its appurtenances, the whole being enclosed 
in one enclosure by a high board fence. The 
stills and their appurtenances and the 
whiskey were condemned by default. On a 
trial as to the orewery and its appurtenances, 
a verdict was rendered for the government, 
and the claimant now moved for a new trial. 

Benjamin F. Tracy, U. S. Dist. Atty. 
William H. Hollis, for claimant 

Before NELSON, Circuit Justice, and BEN- 
EDICT, District Judge. 

NELSON, Circuit Justice. The seizure, in 
this case, was made during the night of the 
13th of January, 1867. Barrels of whiskey 
were found in several of the different rooms 
or apartments of the buildings on the prem- 
ises, including the brewery. One of the stills, 
a copper one, was in operation, and the other, 
a wooden one, in an upper loft, had recently 
stopped, as was apparent from the heat of it. 
This last was heated by the same engine and 
boiler that were used to supply steam to the 
brewery, and the engine and boiler occupied 
a part of the same room in which was the 
copper still that was in operation. There 
was, also, a communication between this 
room and the brewery. The claimant insists 
that he was engaged exclusively in making 
lager beer, and occupied only a portion of 
the premises, consisting of the brewery, the 
engine and boiler room, and the malt room, 
stable and hay loft, and that he had no con- 
nection with the other parts of the building, 
occupied for the distillation of whiskey; and 
he produces a lease of the particular part oc- 
cupied by himself. The revenue officers seiz- 
ed not only the stills, and the property con- 
nected therewith, and the whiskey, but also 
the brewery and all the personal property ap- 
purtenant thereto. No one appeared to claim 
the stills, &c, which it is said were occupied 
by one Smith, under a lease from the father 
of the claimant, who owned the premises, and 
had leased to tne latter the portion he occu- 
pied. The question is, whether or not the 
officer was justified in the seizure of the 
property connected with the brewery. 

Section 48 of the act of June 30, 1S64 (IS 
Stat. 240). as amended by the ninth section 
of the act of July 13, 1S66 (14 Stat. Ill), is- 
as follows, so far as relates to the present 
case: "All goods, wares and merchandise, 
articles or objects on which taxes are imposed" 
by the provisions of law, which shall be found 
in the possession or custody, or within the- 
control, of any person or persons, for the pur- 
pose of being sold or removed by such per- 
son or persons, in fraud of the internal reve- 
nue laws, or with design to avoid payment 
of said taxes, may be seized by the collector 
or deputy collector of the proper district, or 
by such other collector or deputy collector as 
may be specially authorized by the commis- 
sioner of internal revenue for that purpose, 
and the same shall be forfeited to the Unit- 
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ed States; and also all raw materials found 
in possession of any person or persons in- 
tending to manufacture the same into ar- 
ticles of a kind subject to tax, for the pur- 
pose of fraudulently selling such manufac- 
tured articles, or with design to evade the 
payment of said tax; and also all tools, im- 
plements, instruments and personal property 
whatsoever, in the place or building, or with- 
in any yard or enclosure, where such ar- 
ticles or such raw materials shall be found, 
may also be seized by any collector or deputy 
collector, as aforesaid; and the same shall 
be forfeited as aforesaid; and the proceed- 
ings to enforce said forfeiture shall be in the 
nature of a proceeding in rem, in the circuit 
or district court of the United States," &c. 
This section is very comprehensive, and, as is 
obvious, was so designed. It embraces, first, 
all goods, articles, or objects on which taxes 
are imposed by law, found in the possession 
or within the control of any person, for the 
purpose of being sold or removed in fraud of 
the internal revenue laws, or with intent to 
avoid payment of the taxes; second, all raw 
materials found in like possession or con- 
trol, intended to be manufactured into articles 
of a kind subject to tax, with the intent to 
sell the same in fraud of the revenue, or to 
evade the payment of the tax; and third, all 
personal property whatsoever found in the 
place or building, or within the yard or en- 
closure, where the articles or raw materials 
previously referred to were found or seized. 
The reason for the seizure of the articles enu- 
merated in the first and second class, is obvi- 
ous enough. It is for the fraudulent intent of 
the person in the possession or control of 
them, that is, an intent to defraud the public 
revenue by evading the tax. The seizure of 
the articles in the third class stands on dif- 
ferent grounds, namely, association with the 
guilty classes or articles. The fraudulent in- 
tent or purpose of the person in the posses- 
sion, or having the control, of the articles 
does not constitute an element of the offence 
or ground of forfeiture. The reason for em- 
bracing this latter class is said to be, that 
personal property thus situated was frequent- 
ly used to facilitate the accomplishment of 
the frauds provided against in the fore part 
of the section— for example, it is said, that 
distilleries were established in the rear of a 
livery stable, the latter being used not only as 
a blind, but being conveniently employed in 
the fraudulent removal of the distilled 
products. 

The seizure of the property connected with 
the brewery in the present case was made 
under this section, the government claiming 
that it was within the same building and en- 
closure within which were found the guilty 
articles, namely, the stills, whiskey, &c. The 
evidence in this case leaves no doubt of the 
fact; and hence, prima facie, at least, this 
property fell within the clause in section 48, 
and called for explanation on the part of the 
claimant. This he undertook by attempting | 



to establish that his business was wholly in- 
dependent of the business of distilling 
whiskey, and that he occupied premises dis- 
tinct and separate from those occupied by 
Smith the distiller. But the testimony is 
conclusive to show that, in respect to several 
parts of the premises, they were occupied 
in common, and that the engine and boiler 
of the claimant, for carrying on his brewery, 
were used for working a still in an upper loft 
to which access could be had only through 
apartments which it is admitted he occupied. 

This provision of the law concerning ar- 
ticles of themselves innocent, but associated 
with guilty articles, is so specific and un- 
qualified, that it might with great plausibili- 
ty be contended that, if the former articles 
are found in the building, yard or enclosure, 
no explanation is admissible. We do not, 
however, concur in this conclusion. The pro- 
vision is penal, and necessarily implies some 
degree of guilt in the condition of the prop- 
erty subjected to forfeiture. If the condi- 
tion, however, in which it is found brings it 
within the words of the clause in the section, 
the onus is upon the claimant to make out, 
to the satisfaction of the court and jury, that 
the situation of the property was consistent 
with his entire innocenee. 

It is very strongly argued, that the forty- 
eighth section does not embrace the article of 
distilled spirits, and that other portions of the 
act, from section 23 onward, provide for that 
article. But we find nothing in those sec- 
tions inconsistent with or repugnant to the 
section in question; and the article falls di- 
rectly within its words. 

It was also argued, that the court should 
have submitted the question, as one of fact, to 
the jury, whether the articles claimed were in 
the place, or within the building, yard or en- 
closure, where the distilled spirits, and the 
raw materials for making them, were found 
and seized. But the evidence was all one 
way on this point, and no question of fact 
could be raised upon it. The court rightful- 
ly disposed of it We perceive no ground 
for granting a new trial, either upon the law 
or the evidence. New trial denied. 



Case No. 15,955. 

UNITED STATES v. ONE STILL. 

[6 Int. Rev. Kec. 67.] 

District Court, S. D. New York. Aug., 1867. 

Internal Revenue — Forfeitures — Informer's 
Share. 
[An informer's share, under section 179 of 
the act of June 30, 1864, as amended by the 
act of July 13, 1866, and under the regulations 
of the secretary of the treasury of August 4, 
1866, is to be calculated upon the gross pro- 
ceeds of the forfeitures, without deducting the 
c-osts. Reaffirming Case No. 10,534.] 

[This was an information of forfeiture, 
under the internal revenue laws, against one 
still boiler, etc.] 



[27 Fed. Cas. page 319] 



(Case No. 15,955) II S. v. ONE 



It was heretofore decided in this case that 
the informer's share should be calculated on 
the gross proceeds of the forfeiture and not 
on the net proceeds after payment of costs, 
according to the practice that has hitherto ob- 
tained. See One Still [Case No. 10,534]. The 
district attorney obtained leave to re-argue 
the question, and the judge has now rendered 
his decision on the re-argument. 

S. G-. Courtney, Dist Atty., for the Unit- 
ed States. 
Henry & Clarkson, for the informers. 

BLATCHFORD, District Judge, after set- 
ting forth the law as fixed by the 9th section 
of the internal revenue act of July 13, 1866 
[14 Stat. 98], and the regulations of the sec- 
retary of the treasury made in pursuance of 
that section, proceeded: 

It is contended on the part of the govern- 
ment that it is the meaning of the statute 
that the informer's share, whatever it may 
be, shall be estimated on the sum actually 
received by the government; that until re- 
cently the. marshal, on the sale of forfeited 
property, paid its proceeds into the registry 
of the court, and the clerk then paid out of 
sueh proceeds the costs and expenses of the 
suit, and paid over the remainder to the col- 
lector of internal revenue for distribution; 
that in such case the sum received by the 
government was the sum received by the 
collector, and not the sum paid into the 
registry of the court, the clerk receiving the 
money from the marshal, not as the agent 
of the United States, but as the officer of 
the court; that where, as now, the practice 
is for the clerk to pay the informer's share 
directly to him, and the balance directly to 
the proper government officer, the govern- 
ment does not, any more than in the other 
case, receive that portion of the proceeds 
which have been consumed in the payment 
of costs; that this view is supported by the 
decision made by Judge Benedict, in the 
case in the Eastern district of New York, 
of U. S. v. Seven Large Fermenting Tubs 
[Case No. 16,254], who, while holding that 
under the statute and the general regula- 
tions made by the treasury department, the 
percentage of the informer is to be calcula- 
ted upon the gross proceeds of the forfeited 
property, also held that the costs of the 
proceedings, through which the fund in court 
is realized, are a charge upon the whole 
fund, and must, in the distribution, be paid 
out of the proceeds of sale before the share 
of the informer can be distributed to him; 
that in this view the government cannot be 
said in any proper sense to receive the costs 
so as to distribute a portion of them to the 
informer, and that the informer has noth- 
ing to do with anything but what the gov- 
ernment actually receives. 

The whole argument on the part of the 
government is based on a fallacy. The share 
given to the Informer by the statute is such 



share of the fine, penalty or forfeiture, 
whether it is recovered with or without 
judgment or decree (but not exceeding one 
moiety nor more than $5,000 in any one case) 
as the secretary of the treasury shall pres- 
cribe by general regulations. The statute 
confides the whole matter of the amount of the 
informer's share to the discretion of the 
secretary, to be exercised by general regula- 
tions, subject to the limitation fixed by the 
statute. In the case of a fine, penalty or for- 
feiture recovered by suit, the statute re- 
quires that the court decreeing the recovery 
shall ascertain who was the first' informer, 
and in the ease of any sum paid without 
suit or before judgment in lieu of fine, pen- 
alty or forfeiture, the statute requires the 
secretary to determine under general regu- 
lations to be made by him, who was the 
first informer. * * * The statute con- 
templates that the general regulations shall 
assign to an informer, one and the same 
share of a fine, penalty or forfeiture, whether 
it is recovered by suit or whether a sum is 
paid in lien of it, by way of compromise; 
and the secretary has so interpreted the law. 
The shares he prescribes are for shares of 
all proceeds. and moneys whether recovered 
by judgment or paid without suit or before 
judgment, and are applicable to all fines, all 
penalties and all forfeitures received under 
the internal revenue laws. The fallacy of 
the view taken by the government is in the 
idea that under the statute or the general 
regulations, the informer's share is to be 
estimated on the sum received by the gov- 
ernment There is in the first place, noth- 
ing in the statute to uphold this view. That 
portion of the section which speaks of the 
vesting of a right in the informer, has ref- 
erence solely to the time when the right shall 
vest in the informer, and says that no right 
shall accrue to or be vested in the informer 
until the fine, penalty or forfeiture is fixed 
by judgment or compromise, and the pro- 
ceeds or amount shall have been paid, and 
that then the informer shall become en- 
titled to his legal share of the sum adjudged 
or agreed upon and received- There is noth- 
ing in this provision which necessarily re- 
stricts the informer's share to a share of 
the proceeds or amount paid to or received 
by the government. The provision has no 
reference to amount, but concerns only the 
question of time, and was intended to guard 
against all claim by an informer to a vested 
right in a fine, penalty or forfeiture in- 
curred; nor, in any view, can the word paid 
or the word received, in this provision, mean 
paid to the government or received by the 
government. The provision, so far as the 
import of the words paid and received is 
concerned, means that until, in the case of 
a recovery by judgment, the fine, penalty or 
forfeiture is fixed by the judgment, and the 
amount or proceeds shall have been paid 
thereunder, and until, in the case of the pay- 
ment of a sum without suit or before judg- 
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ment, in lieu of fine, penalty or forfeiture, 
the sum is fixed by compromise and paid, the 
informer shall have no right, or title, or vest- 
ed interest to or in any share of it. The 
words paid and received have no reference 
whatever to the payment to. or the receipt 
by, the government of its share of the 
amount or proceeds of the recovery, or of its 
share of the sum paid by way of compromise. 
In the present case, under the decree of con- 
demnation, the right of the informer did not 
vest until the payment to the marshal of 
the proceeds of the sale of the condemned 
property; but where those proceeds were 
paid to the marshal, then the informer be- 
came entitled to his legal share of those pro- 
ceeds. That share is a percentage, to be cal- 
culated, according to the general regulations, 
on the gross amount of the proceeds so paid 
to the marshal. Those gross proceeds are 
the forfeiture, or in other words, the prop- 
erty condemned as forfeited and ordered by 
the decree to be sold by the marshal; and 
the general regulations give to the informer, 
as his share, a percentage, to be calculated 
on the amount of the forfeiture, that is, on 
the amount of the gross proceeds of the sale 
of the property condemned as forfeited. If 
any interpretation were to be given to the 
provision of the statute which says that the 
informer shall be entitled to his legal share 
of the sum adjudged or agreed upon and re- 
ceived, as in any way defining the amount 
of the share, such interpretation would be 
that the informer is entitled to a share of 
the sum adjudged, or the proceeds of the 
property adjudged, to be the forfeiture or the 
sum agreed upon in lieu of the forfeiture and 
received, and thus to a share in the present 
case of the gross proceeds of the sale of the 
property condemned as forfeited. But the 
whole question of the amount of the share, 
within the limits fixed by the statute, is left 
to the secretary. He may, by general regu- 
lations, make it greater or less. He might 
have followed the example set by the 91st 
section of the tariff act of March 2, 1799 [1 
Stat 697], which says that all fines, penal- 
ties and forfeitures recovered by virtue of 
that act shall, "after deducting all proper 
costs and charges," be disposed of in a cer- 
tain way. He might have directed that the 
costs and expenses of the suit should be 
first deducted, and that the informer should 
then have a certain percentage of the net 
proceeds remaining. But he has not seen fit 
to do so. He has said, as strongly as nega- 
tive language can say it, that the costs and 
expenses of the suit shall not be first de- 
ducted, but that the informer shall receive a 
percentage, to be calculated on the amount 
paid as a fine or penalty by the person on 
whom the fine or penalty is imposed, or on 
the proceeds of the sale of the property con- 
demned as forfeited, and that no part of the 
costs or expenses shall be charged upon the 
share of the informer. The secretary had a 
right to say this. He had a right to give 



to the informer such share, within the limits 
fixed, as in the exercise of his discretion he 
thought calculated to promote the objects 
aimed at by the statute. The statute was 
intended to encourage persons to inform as 
to causes of forfeiture, and the presumption 
is that the secretary deemed it wise on the 
whole to hold out to informers the induce- 
ments offered by his regulations, by saying to 
them that no part of the costs or expenses 
should be charged upon the share resulting 
from the percentage affixed to a given case. 
And in this connection I am free to say that 
I do not concur with Judge Benedict in his 
view that the costs and expenses of the pro- 
ceedings through which the fund in court is 
realized are a charge on the whole fund, and 
must be paid out of the proceeds of sale be- 
fore the share of the informer can be dis- 
tributed to him, if the conclusion from that 
view is that the informer's share, ascertained 
by computing his percentage on the gross 
proceeds, can be made liable for a portion 
of the costs and expenses, if the residue be- 
yond the informer's share is not sufficient to 
defray those costs and expenses.. The re- 
sult is that I am confirmed in the conclusion 
at which I before arrived, and that an order 
must be entered in this case, declaring Wil- 
liam H. <Craig to be the person who first in- 
formed of the cause, matter or thing whereby 
the forfeiture of the property condemned in 
this suit was incurred, and that he is entitled 
to have the share or percentage of such for- 
feiture to which as such person he is entitled, 
computed on the gross amount of the proceeds 
of the sale by the marshal under the decree 
herein of such property. 
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UNITED STATES v.' ONE STILL. 

[6 Int. Rev. Rec. 220.] 

District Court, D. Kentucky. Dec, 1867. 

Ixteksal Revenue— Who are Distillers. 

[Persons who make, by the same process and 
machinery which distillers use, alcoholic vapor, 
but do not condense this vapor into spirits or 
alcohol, and have no machinery adapted to that 
purpose, but who, on the contrary, conduct it 
into a large vessel containing a mixture of 
water, vinegar, and yeast, with which it instant- 
ly mingled, are not "distillers," either within 
the meaning of the 21st or 23d sections of the 
act of Julv 13, 1866, or the 16th section of the 
act of March 2, 1867; nor are they subject to 
the special tax under the joint resolution of 
February 5, 1867.] 

[This was an information of forfeiture 
against one still, etc., for alleged violation of 
the revenue laws.] 

BALLARD, 'District Judge. This is a pro- 
ceeding by information in which the plaintiffs 
seek to have one still and one mash tub ad- 
judged forfeited on account of certain viola- 
tions of the internal revenue laws. The first 
count in the information is founded on the 
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23d section of tlie act approved July 13, 1S66 
(14 Stat. 133), and the second is founded on 
the 25th section of the same act. The first 
count alleges, that on the first day of July, 
18G7, at the district of Kentucky, the said 
still and mash tub were used by, and found 
on the premises of R. T. Durrett, John S. 
Cain, and D. C. Freeman, who were then and 
there carrying on the business of distillers, 
and who had not then and there made pay- 
ment of the special tax as in that behalf re- 
quired. The second count alleges, that on the 
day aforesaid the persons above named did 
use the said still and mash tub for the purpose 
of distilling on the premises where vinegar 
was then and there manufactured. The of- 
fenses here charged are certainly embraced 
by the sections above mentioned, and, there- 
fore, it is unnecessary to quote the sections 
themselves. 

The claimants, in their answer, admit that 
they own the still and tub seized, and that 
they have not paid any special tax as distil- 
lers, but they deny that they have carried on 
the business of distillers, as alleged in the 
first count, or that they have at any time 
used said still and tub for the purpose of dis- 
tilling on the premises where vinegar was 
manufactured, as is alleged in the second 
count. By agreement of parties a jury was 
dispensed with, and the cause tried by the 
court, as provided in the act of March 3, 
1865, entitled "An act regulating proceedings 
in criminal cases, and for other purposes" (13 
Stat. 501). All the facts were agreed by the 
parties, and such of them as are deemed ma- 
terial by me are as follows: "It is further ad- 
mitted that the process used by claimants con- 
forms to the plan proposed by the specifica- 
tions annexed to Freeman's patent (paper A), 
submitted to the commissioner of internal rev- 
enue as aforesaid. As to the process used by 
claimants, it is admitted that the mashing of 
the grain, the making of the beer, and the 
generation of the alcoholic vapor is substan- 
tially the same as that used by the distiller. 
But from that point forward the apparatus 
differs essentially "in this; the alcoholic vapor, 
when produced, is not passed through any 
worm or cooling medium; nor is any ma- 
chinery attached or used calculated to con- 
dense the vapor into alcoholic spirits. On 
the contrary the alcoholic vapor passes by 
pipes into a tank containing vinegar ferment 
(composed of a mixture of water, vinegar and 
yeast), and there instantly mingles with and 
forms partof the ferment, producing atoncean 
aldehydrous liquid, and not alcohol or spirits. 
The amount of alcohol which enters into the 
aldehydrous liquid is not exceeding from 5 to 
8 per cent, of the liquid produced. The tank 
in which the alcoholic vapor is mingled with 
the vinegar ferment has a movable top which 
renders it unfit for use for the purpose of con- 
densing alcoholic vapor into spirits. If any 
portion of the alcoholic vapor is condensed 
into liquid before its contact with the vinegar 
ferment it is incidental and not intended, as 

27FED.CAS.— 21 
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what is claimed as chiefly valuable in Free- 
man's process is the immediate and intimate 
mingling of particles produced by the contact 
of the alcoholic vapor with the vinegar fer- 
ment, and the machinery is constructed with 
the view of producing this result at a tempera- 
ture as nearly as 80° (the most favorable for 
oxidization) as can be obtained. The aldehy- 
drous liquid produced is drawn off into vats 
for further fermentation into vinegar, and is 
not valuable for any other purpose. There is 
no complication in the machinery, and it is 
not furnished with the necessary apparatus 
for the most indifferent distillery of alcohol 
or spirits. A fluid produced by distillation 
containing less than thirty per cent, of alcohol 
is not a commercial article. Fifty per cent, 
of alcohol is called 'proof.' The presence of 
yeast in the liquid would destroy the com- 
mercial value as alcohol. It is further agreed 
that a mixture in any proportions whatever of 
alcohol or spirits with water will not produce 
vinegar by mere exposure to the atmospheric 
air, and that the aldehydrous liquid produced 
by claimants will turn to vinegar by mere ex- 
posure to atmospheric air. It is further agreed 
that in practice by claimants that they pour 
into their inner tank about twenty gallons of 
vinegar and a half gallon of yeast produced 
on the premises, and then run the vapor into 
that compound for two and a half hours, when 
water is added to make the compound meas- 
ure about five barrels, sometimes the water 
is added with the vinegar and yeast before the 
vapor is run in. The latter is claimed by de- 
fendants to be the better plan, when they as- 
certain by practice the proper quantity, bui 
either mode may be used. It is also agreed 
that the diagram marked section of vinegar 
apparatus is a fair, substantial representa- 
tion of claimants' tank and pipes in which 
the aldehydrous liquid is produced. It is fur- 
ther agreed that either party may read in 
argument such scientific works as they may 
deem material to a proper understanding of 
the subject." 

I do not deem it necessary to insert here the 
specifications of Freeman's patent, because his 
invention and the method of using it surii- 
ciently appear in the agreed facts already set 
forth. 

The question .then arises on the first count. 
Are the claimants distillers within the mean- 
ing of the act of congress? If they are, the 
property seized must be condemned. If they 
are not, it must be restored to the claimants. 
The act of June 30, 1S64 (13 Stat. 253), de- 
fines a distiller to be ''any person, firm, or 
corporation who distills or manufactures spir- 
its for sale." The similar act of July 13, 
1866, contains, two definitions— the first on 
page 117, and the second on page 153, 34 
Stat. By the first it is declared "that every 
person, firm or corporation, who distills or 
manufactures spirits, or who brews or makes 
mash, wort or wash for distillation, or the 
production of spirits, shall be deemed a dis- 
tiller." By the second, "that every person, 
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firm or corporation, who distills or manufac- 
tures spirits or alcohol by continuous distilla- 
tion from grain, who brews or makes mash, 
wort or wash for distillation or the production 
of spirits, shall be deemed a distiller." The 
act of March 2, 1867 114 Stat. 481), contains 
still another definition. It declares that "every 
person, firm, or corporation who distills spir- 
its or alcohol, or who brews or makes wort 
or wash for distillation, or the production of 
sprits, shall be deemed a distiller." 

It is unnecessary to point out the differen- 
ces between these several definitions, be- 
cause a proper decision of the present ques- 
tion does not in any respect depend upon 
such difference. To constitute one a distil- 
ler, under any one of the definitions, he must 
distil or manufacture spirits or alcohol, or he 
must brew or make mash, wort, or wash for 
the distillation or production of spirits. It 
matters not that he brews or makes mash, 
wort or wash for other purposes, if he does 
not brew or make them for the distillation 
or production of spirits, he is not a distiller. 
True, the act provides "that the making or 
keeping of grain, mash, wash, wort or beer 
prepared or fit for distillation, together with 
the possession of a still, boiler or other appa- 
ratus capable of use for distilling upon the 
same premises, shall be deemed and taken 
as presumptive evidence that such person is 
a distiller;" but this, like every other pre- 
sumption, is of course, liable to be rebutted 
or repelled by proof of the actual facts. 

Now, the agreed facts show that the claim- 
ants do not distil or manufacture spirits or 
alcohol. They make, by exactly the same 
process and machinery which distillers use, 
the alcoholic vapor, but they do not con- 
dense this vapor into spirits or alcohol, nor 
have they any machinery adapted to such a 
purpose. The vapor is not passed through 
any worm or condenser, such as is used by 
distillers, but it is taken directly into a large 
vessel, having a loose cover and containing 
a mixture of water, vinegar and yeast, when 
it instantly mingles with and forms part of 
the ferment, producing at once an aldehy- 
drous liquid and not alcohol or spirits. If it 
produces neither alcohol nor spirits, what 
ground is there for contending that the 
claimants are distillers within the meaning 
of the acts? They do, it is true, brew or 
make mash, wash or wort fit for distillation, 
and they do, by the ordinary apparatus used 
by distillers, convert this wort, or some of 
it, into vapor; but they have no apparatus, 
such as distillers use, to condense this va- 
por, nor is it in fact so condensed as to form 
either alcohol or spirits. The faets, then, 
which would, under the statute, presump- 
tively constitute the claimants distillers, do 
not exist, or, if such a presumption could be 
indulged from some of the facts admitted, it 
is completely repelled by the further admit- 
ted fact that neither spirits nor alcohol is 
produced. 

But the plaintiffs insist that the alcoholic 



vapor which claimants produce, is made by 
the process of distillation, that it is alcohol, 
though in the form of vapor, and therefore 
that the claimants are distillers. In sup- 
port they refer to Ure's dictionary of the 
manufactures and arts, title "Distillation." 
They quote Dr. Ure as saying that "distilla- 
tion comprehends the four processes of 
mashing the vegetable material, cooling the 
worts, exciting the vinous fermentation, and 
separating by a peculiar vessel called a still 
the alcohol combined with more or less 
water." They assume that Dr. Ure here 
means by the term "still," that part of the 
machinery used by a distiller which is called 
a "still* in common parlance, and is employ- 
ed only to vaporize the worts; hence they 
conclude that when the vapor is formed the 
process of distilling is complete. This argu- 
ment is based on a misapprehension of Dr. 
Ure's real meaning. That he does not mean 
by the term "still" what counsel supposes, 
that is, simply that part of the machinery by 
which vapor is generated, is tolerably mani- 
fest from his statement "That it is the ves- 
sel by which the alcohol is separated," for 
the machineiy by which the vapor is con- 
densed into a liquid is as essential a part of 
the separating apparatus as that by which 
it is generated. That Dr. Ure means to 
comprehend under the term "still" the va- 
por-condensing as well as the vapor-generat- 
ing apparatus is, I say, tolerably manifest 
from what he here says, but it is made ab- 
solutely certain if we turn to his definition 
of "still." He defines "still" to be "a chem- 
ical apparatus for vaporizing liquids in one 
part called the 'cucurbit* and condensing the 
vapors into liquids in another part called 
the 'refrigeratory,' the general purpose of 
both combined being to separate the more 
volatile fluid particles from the less vola- 
tile." That is, if possible, made stiil more 
certain if we look to the definition of "dis- 
tillation" to be found in his supplement 
page 454. He there says: "Distillation con- 
sists in the conversion of any substance into 
vapor in a vessel so arranged that the va- 
pors are condensed and collected again in a 
vessel apart." "The word is derived from 
the Latin 'dis,' and 'stillo,' *I drop,' meaning 
originally to drop or fall in drops, and is 
very applicable to the process since the con- 
densation generally takes place dropwise." 
This definition accords with that which I 
find in every dictionary and scientific work 
which I have consulted. See Webster, Wor- 
cester, New American Encyclopedia (volume 
7), and Stockhardt's Principles of Chemis- 
try (page 42). See also the report of Com- 
missioner Rollins to the present congress 
(page 24), where the process of distillation 
is, I think, more accurately stated than it 
is by Dr. Ure. "Distillation," then, accord- 
ing to its scientific as well as its popular 
sense, embraces "condensation." It is its 
primary meaning, and more nearly expresses 
the full sense of the term as it is used in 
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scientific works, and in the statutes of the 
United States, than the mere generation of 
vapor. The generation of vapor is not dis- 
tillation, else every old woman who boils her 
teakettle is a distiller, and every steamboat 
is a distillery— not of spirits, it is true, but 
of water. The chemist or other person who 
boils sea or other water and thus vaporizes 
the more volatile parts, and then condenses 
the vapor into water, is, in truth and in 
fact, a distiller, and the product is distilled 
water; but if the vapor be never condensed 
and collected there is no distillation. The 
vapor which escapes into the air from every 
boiling vessel is, in fact, condensed or dis- 
tilled in nature's laboratory, and falls in the 
shape of rain or dewdrops; but he who 
caused the vessel to boil is not in a popular 
or scientific sense a distiller, because he nei- 
ther condenses the vapor nor collects the 
product. Surely, then, if as we have seen, 
condensation be a part of distillation, the 
•claimants do not make themselves distillers 
by merely generating alcoholic vapor, for, if 
they should allow all their vapor to escape 
Into the open air, and never condense or 
collect it in any form, I imagine plaintiffs 
themselves would not gravely insist that 
they would be distillers of alcohol- 

The plaintiffs, however, insist that the al- 
coholic vapor generated by claimants is con- 
densed into alcohol when it comes in contact 
with the colder liquid in the tank, and, 
therefore, that claimants are distillers; but 
they have agreed that it is not condensed 
into alcohol or spirits, and they cannot be 
heard to argue against the agreed facts. 
They have agreed that the liquor in the 
tank, after the infusion of the alcoholic va- 
por, is an aldehydrous liquid, and "not al- 
cohol or spirits." Nor does it appear that 
the alcoholic vapoi is first condensed and 
then mingled with the other liquid; the 
agreed facts state "that it passes by pipes 
into a tank containing vinegar ferment, com- 
posed of a mixture of water, vinegar and 
yeast, and then instantly mingles with and 
lorms part of the ferment, producing an 
aldehydrous liquid, and not alcohol or spir- 
its." Even were it otherwise — were it ad- 
mitted that the alcoholic vapor, after per- 
meating the vinegar ferment, and before 
mingling with it is condensed into alcohol, 
•and that it is there mixed with it mechan- 
ically, not chemically— I should hesitate long 
before pronouncing the process a distilla- 
tion of alcohol, because the alcohol so pro- 
duced being, before it is formed, mixed with 
a large quantity of water and vinegar is 
not alcohol in the commercial sense, and can- 
not be made so, if at all, without redistilling 
the whole compound, and thus separating the 
alcohol from the other liquid. If, however, 
the facts were still different, if it were shown 
that the vapor is condensed into spirits in the 
pipes leading to the tank which contains the 
vinegar ferment, and thus it is converted 
Into alcohol before it is mixed with the fer- 
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ment, the question would be quite different. 
But I cannot decide either of these ques- 
tions, and I do not wish to be understood as 
even intimating an opinion respecting them. 
They are not presented. The agreed facts ex- 
clude all idea that the alcoholic vapor is ever 
condensed into alcohol or spirits, and I only 
decide on these facts: that the claimants are 
not distillers within the meaning of either 
the 21st or 23d section of the act of July 13, 
1866, or the 16th section of the act of March 2, 
1S67. 

This disposition of the question arising on 
the first count, and under the 23d section of 
the act of 1S66, also disposes of the question 
arising on the second count and under the 
25th section. For nothing is plainer than that 
the term "distilling," used in this section, 
means a distilling of alcohol or spirits, and, 
as claimants distilled neither the one nor the 
other, they are also acquitted of the charge 
contained in this count. I understand the 
plaintiffs to substantially concede, that this 
decision is right if the questions are to be re- 
solved solely by the acts of 1866 and 1S6T. 
but they insist, with much apparent con- 
fidence, that the decision, must be otherwise 
if reference be had to the joint resolution 
approved B'ebruary 5, 1S67 (14 Stat. 566). 
This resolution provides "that alcohol made 
or manufactured of distilled spirits upon 
which the taxes imposed by law shall have 
been paid, and burning fluid made or manu- 
factured from alcohol, or spirits of turpentine, 
or camphene upon which the taxes imposed 
by law shall have been paid, shall be and 
hereby are exempt from tax and so much of 
section ninety-six of the act of June 30, 1S64, 
as relates to alcohol and burning fluid is 
hereby repealed, and all products of distilla- 
tion, by whatever name known, which con- 
tain distilled spirits, or alcohol on which the 
tax imposed by law has not been paid, shall 
be considered and taxed as distilled spirits." 
The argument is, that claimants' vinegar 
ferment does contain alcohol on which the tax 
has not been paid, and therefore the whole 
ferment is to be considered "distilled spirits" 
by virtue of this resolution. But plaintiffs 
here again forget that by the "agreed facts" 
the alcoholic vapor manufactured by claim- 
ants is never converted into alcohol, and that 
no assertion contrary to such fact can be re- 
ceived by the court. The agreed facts, how- 
ever, do state that "the amount of alcohol 
which enters into the aldehydrous liquid is 
not exceeding from 5 to .8 per cent, of the 
liquid produced;" but this statement must be 
taken in connection with the other fact ad- 
mitted, to wit, "that no alcohol is produced," 
and so taken, it only means, that the infusion 
of the alcoholic vapor into the vinegar fer- 
ment, consisting of water, vinegar and yeast, 
adds to the volume from 5 to 8 per cent. It 
cannot mean that the alcoholic vapor is eon- 
verted into alcohol, for it had just been ad- 
mitted that it, with the water, vinegar and 
yeast, is converted into an aldehydrous liquid 
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and not spirits or alcohol. Supposing, how- 
ever, the vinegar ferment does contain 5 or 8 
per cent, of alcohol, which might, by distilla- 
tion or chemical process, be separated, it 
never yet has had separate existence as alco- 
hol in the commercial sense, which is the sense 
in which I understand the term is used in the 
statute. But surely the whole vinegar ferment 
is not a "product of distillation." It is not 
pretended that more than eight per cent, is 
such product, and even this pretense, we have 
seen, when considering the question arising 
on the first count of the information, is dis- 
pelled. And if the vinegar ferment is not a 
product of distillation, how is it to be con- 
sidered or taxed as distilled spirits under this 
resolution? It is only "products of distilla- 
tion" which, by the terms of the resolution, 
are to be so considered and taxed. It is not 
en-ough that an article contains spirits or 
alcohol it must itself be a "product of dis- 
tillation." 

The suggestion here made by the plain- 
tiffs, that the spirits contained in the vinegar 
ferment is a product of distillation, and that 
it should be considered and taxed as distilled 
spirits, is only a reproduction of the same 
matter which we have already noticed in the 
first part of this opinion. Of course, if the 
spirits contained in the vinegar ferment is 
distilled spirits, it is a product of distillation, 
and is taxable under the statute quite inde- 
pendently of this resolution, but if it is not 
distilled spirits, which is the fact, as I have 
before shown, then it is not a "product" of 
distillation, and I see not how this resolution 
can apply to it. I am not sure that I know 
the meaning of the resolution; but I think it 
means (so far as it relates to alcohol and spir- 
its) this and this only: that alcohol made of 
distilled spirits on which the tax has been 
paid shall be exempt from the tax, but that 
alcohol or other article distilled (thus making 
it a "product of distillation ") from alcohol or 
distilled spirits on which the tax has not been 
paid, shall be considered and taxed as distilled 
spirits. This is all I can make out of it No 
other construction, it seems to me, is war- 
ranted by the words, or by any supposed mis- 
chief intended to be remedied. That it can 
receive a construction so wide as to hold that 
vinegar shall be considered and taxed as dis- 
tilled spirits, if it happen to contain a small 
portion of alcohol bought regularly in the 
market, on which the tax has not been paid, 
is, I think, impossible; and yet this is the 
construction which must be adopted if plain- 
tiffs' argument have any force. Construing 
the joint resolution as I do, it has no appli- 
cation to the case before me. 

The views here presented are fully support- 
ed by the opinion of the learned district judge 
of the district of Wisconsin in the case of U. 
S. v. Two Barrels Containing Liquor [Case 
No. 16,575]. If I were even more doubtful 
then I am of the correctness of my own con- 
clusions, I would be inclined, for the sake of 
uniformity, to follow his decision. Upon the 



whole it is adjudged that the claimants have 
supported their claim, and are entitled to res- 
titution. 
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UNITED STATES v. ONE THOUSAND 
FIVE HUNDRED BALES OF 
COTTON. 

£10 Int. Rev. Ree. 52; 16 Pittsb. Leg. J. 130.] 

District Court, E. D. Tennessee. Aug., 1S69.1 

Confiscation Acts— Wab of the Rebellion — 
Seizure of Cotton— Pkoclamation ofAmnestt 
—Judicial Notice — Cessation of Hostili- 
ties. 

1. The president's proclamation of pardon 
and amnesty issued Dec. 25, 1868, removed the 
guilt from parties who had sold, given, pur- 
chased, or acquired cotton with intent that 
the same should be used in aiding or abetting 
the insurrection, and thereby relieved the prop- 
erty itself from being a lawful subject of prize 

*?£ £ ai l tU o?m mder the act of Au S«st 6, 1861 
02 Stat. 319). 

2. The courts will take judicial notice of the 
fact that the hostilities of the late Civil War 
ceased and peace was restored bv the surren- 
de f., of the last armies of the Confederacy west 
of the Mississippi in May, 18G5. 

[This was an information of forfeiture 
against 1,500 bales of cotton, under the con- 
fiscation act of August 6, 1861.] 

TRIGG, District Judge. The information 
charged, first, that the cotton (1,500 bales) had 
been sold or given, purchased or acquired, 
with the intent to be used in aiding, abet- 
ting and promoting the late insurrection, and 
that the same was used by the owners, or by 
their consent, in aiding, abetting and promot- 
ing said insurrection, in violation of the act 
of congress approved the 6th day of August, 
1861 [12 Stat. 319], and thereby became a 
lawful subject of prize and capture; second, 
it was charged that the cotton had been pur- 
chased in and was being transported from 
a state or district in insurrection against the 
United States, into some one of the loyal 
states, and that the same became thereby 
forfeited to the United States, being in viola- 
tion of the act of congress approved July 13,. 
1861 [Id. 255]. The issues were made upon 
these two charges in the information, and a 
vast amount of testimony, oral and written, 
was given to the jury. The verdict of the 
jury in favor of the claimant upon the first 
charge in the information, I think, resulted 
mainly from the charge of the court as to the 
effect of the proclamation of pardon and am- 
nesty issued by the president on the 25th day 
of December, 1868. 

The court charged the jury, substantially, 
that if the cotton in controversy had been 
sold or given, purchased or acquired, with the 
intent that the same should be used in aid- 
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ing, abetting or promoting the insurrection 
in the spring of 1865, or if the owners con- 
sented that the same might he so used; that 
the proclamation aforesaid, of the 25th of 
December, 186S, had the effect to remove 
the guilt of the party thus selling or giving 
the cotton to be used, and also the guilt of 
the owner consenting to such use, and there- 
by relieved the property itself from being 
a lawful subject of prize, and capture under 
and by virtue of the said act of August 6, 
1861. The second charge in the information 
—to wit, that the cotton had been purchased 
in a state or district in insurrection, and 
was being thence transported into some 
one of the loyal states, in violation of the act 
of July 13, 1861— was decided in favor of the 
claimant, mainly, I think, upon the charge 
of the court to the effect, substantially, as 
follows: That the aet last mentioned, com- 
monly termed the "Non-Intercourse Act," pro- 
hibited all commercial intercourse between 
the inhabitants of the states or parts of 
states declared in insurrection and the rest 
of the United States, and such commercial 
intercourse should be unlawful as long "as 
such condition of hostility should continue." 
That the aet, by its own limitation, would 
cease to be operative whenever the insurrec- 
tionary forces threw down their arms, sur- 
rendered to the authority of the United 
States, and their hostile demonstrations had 
ceased. 

It was contended on behalf of the govern- 
ment that the court could not judicially know 
that hostilities had ceased unless that fact 
had been brought to its attention by plea or 
motion, and not until the president had is- 
sued his proclamation so declaring. But. the 
court being of the opinion that, inasmuch as 
no formal declaration was necessary in a 
domestic war, the courts would take judicial 
cognizance of the fact that war existed, so 
likewise when the war was ended and peace 
restored would the courts take judicial cog- 
nizance of the fact that it was ended. It 
could hardly be supposed that this court 
should affect ignorance of a great fact in the 
history of the country, which was known to 
every man, woman and child throughout the 
length and breadth of the land, and keep its 
eyes closed until they should be opened by 
the formality of a plea and the proclamation 
of the president. The court accordingly in- 
structed the jury that the Rebel forces on the 
west side of the Mississippi river, being the 
last to do so, having surrendered to the au- 
thority of the United States on the 24th or 
25th of May, 1865, if they should believe from 
the evidence that the cotton in controversy 
was not shipped from within the Rebel lines 
until after that time, that then the "Non-Inter- 
course Act," as it is called, had ceased by 
its own Hmitation to be operative, and the 
cotton was not forfeited under said act by 
coming from an insurrectionary state or dis- 
trict into a loyal state or part of a state not 
declared in insurrection. 



There were other points in the instructions 
given to the jury, such as permits elaimed to 
have been issued by the secretary of the 
treasury and Mr. President Lincoln, which 
may have had some weight with the jury, 
but as those stated doubtless mainly in- 
fluenced the decision of the case in favor of 
the claimant of the cotton, I deem it need- 
less at this time to recur to any other ques- 
tions of law stated in the charge of the court. 

[This cause was carried, on writ of error, to 
the circuit court, where the decree of this court 
was reversed, and a venire de novo awarded. 
Case No. 15,958.] 
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Circuit Court, W. D. Tennessee. May, 1872.2 

Judicial Notice— Matters of Histort — Date op 
Military Surrender — Cessation op Hostili- 
ties — fcSALE to the Confederacy under Com- 
pulsion — Laws of Confederacy— Coercion. 

1. Courts will take judicial cognizance of the 
public history of the country, and in the modes 
of its ascertainment it is treated like a ques- 
tion of law, and investigated in the same man- 
ner in its own proper sources; thus public doc- 
uments and histories are to he consulted. 

2. "Without deciding whether the court below 
should have taken judicial cognizance of the 
precise date when the surrender of the rebel 
general Kirby Smith occurred, or whether, 
when such accuracy becomes material, the 
proofs which the parties desire to present must 
be submitted to a jury, this is certainly clear 
that if the court assumes the duty of its de- 
termination it must decide it correctly; and it 
is as much an error for a court to mistake an 
historical fact of which it has taken cognizance 
as to mistake a principle of law. Thus the 
charge to the jury that the rebel general Kir- 
by Smith surrendered on the 24th of May, 1865, 
was error. The common histories of the coun- 
try, the Annual Encyclopedia, and repeated 
judgments of the courts show it to have taken 
place on the 26th of May, 1865. 

3. It was conceded by the court below that 
if the cotton in question — which had been laden 
on the steamboat on the Red and other rivers 
in that portion of the state of Louisiana, then 
proclaimed to be in insurrection, and which 
was in the actual military occupation of the 
rebel military forces, commanded by General 
Kirby Smith — had started upon said steam- 
boat, before the actual surrender of General 
Smith, for transportation to Memphis, Tenn., 
which was within the lines of federal military- 
occupation, then the same would be forfeited 
under section 5, Act July 13, 1861 [12 Stat. 
257], and amendatory acts prohibiting commer- 
cial intercourse between citizens of states in 
insurrection and citizens of the rest of the 
United States. Thus, upon the theory of the 
learned judge himself, said cotton was forfeit- 
ed, because it had started on its transit before 
said surrender, it having left on May 25, and 
said surrender taking place on the 26th of May, 
1865. 

4. The legal consequence deduced from the 
erroneous assumption as to the time of the sur- 

i [6 Am. Law Rev. 766, and 4 Chi. Leg. 
News, 245, contain only partial reports.] 

2 [Reversing Case No. 15,957.] 
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render of General Kirby Smith, that trade and 
intercourse became lawful between Louisiana 
and Tennessee and hostilities ceased upon the 
said surrender was no better grounded in the 
law than was the fact itself in the history of 
the country. The proclamation of the president, 
or other political recognition of the return of 
peace, was necessary to work such a conse- 
quence. The conditions of war and peace, the 
political status of governments and people in 
our system, are purely of political, and not ju- 
dicial determination. The entire legislative his- 
tory and public action of the country in refer- 
ence to the late Rebellion conclusively show 
that such has been the theory upon which our 
courts and the government have proceeded in 
its suppression, and dealing with its conse- 
quences. The supreme court of the United 
States in repeated and literally applicable judg- 
ments have so decided, and thus have set the 
matter wholly at rest. 

5. It was error to suppose that the cessation 
of hostilities was synonymous with the surren- 
der of organized armies, and that peace meant 
the disbanding of military forces, instead of 
a full return of the masses of the people to 
loyalty and good citizenship. 

6. Where cotton had been sold to the Con- 
federate government upon the understanding 
that it should sell and divide the proceeds, no 
forfeiture of such cotton will be incurred tin- 
der section 1, Act Aug. 6, 1S61 [12 Stat. 319], 
to confiscate property used for insurrectionary 
purposes, where it appears that the owners of 
the same were compelled by force or bodily 
fear to make such sales; but the mere exist- 
ence of a law prescribed by an insurrectionary 
government in itself is insufficient to justify 
those who owe allegiance to a lawful sover- 
eignty. And therefore the charge to the jury 
that a mere law without more was an excuse 
for obeying it was erroneous. 

7. The Confederate government could make 
no law. Its prescriptions imposed no obliga- 
tions, political or moral, and the only justifica- 

ion for obedience which the citizen could make 
o his rightful sovereign was deadly coercion 
jy violence or threats. 

[Error to the cireuit court of the United 
States for the Western district of Tennes- 
see.] 

[The information in this cause charged— 
First, that the cotton had been sold or given 
with the intent of aiding in the insurrection; 
and second, that the cotton had been pur- 
chased in and was being transported from, 
a state in insurrection, to a loyal state, thus 
forfeiting the cotton to the United States, 
according to act of congress of July 13, 1861 
(12 Stat. 255). Verdict was rendered in favor 
of claimants (Case No. 15,957), and this 
writ of error was brought.] 

H. E. Hudson, U. S. Dist. Atty. 
Haynes & Stockton, Henry Croft and 
Thomas R. Smith, for defendants in error. 

EMMONS, Circuit Judge. This was a writ 
of error to reverse the judgment in the dis- 
trict court. The forfeiture was claimed up- 
on two grounds. That the cotton had been 
voluntarily sold and delivered to the Con- 
federate government in aid of the rebellion— 
and that it had been unlawfully removed 
from a district within the rebel lines to one 
within the lines of federal occupation. The 
writ of error brings up a written record of 



very voluminous character. We cannot but 
presume that it in some degree fails to rep- 
resent the actual history of the trial. Noth- 
ing is more common than for a written rec- 
ord, by omissions overlooked by court and 
counsel when it is made up, to misrepresent 
most substantially the real judgment of the 
court. The decision here must necessarily 
be upon the bill of exceptions as it is, but 
our respect for the learned judge who tried 
this cause— our knowledge of his other judg- 
ments and rulings, so clearly evincive of 
opinions at war with some of those contain- 
ed in this record— induce the belief that 
there must be a failure in some degree to 
reproduce the trial just as it occurred. The 
cause was argued many months since, and 
the court entertained no doubt whatever 
that manifest errors appeared. Upon in- 
quiry of counsel, they were at the moment 
unable to find in the record the exceptions 
which were necessary to bring them here for 
consideration. The character of the charge 
and rulings were immaterial unless they were 
excepted to by the party aggrieved. The 
cause stood over for counsel to prepare their 
briefs, referring to the record for the facts 
material to the judgment, and especially to 
the exceptions— if any there were. The gov- 
ernment's counsel aver they have long been 
ready, but from courtesy the counsel of the 
defendant in error, who were not so, the 
cause although several times referred to from 
the bench, was not again called to our atten- 
tion until a few days since. A full, satis- 
factory and learned written argument is now 
before us for the plaintiff in error. The ex- 
ceptions are ample to bring in review the 
faults complained of in the charge. 

A single fault renders reversal as necessary 
as though there were many. As the cause 
will stand for a new trial in the circuit court, 
no opinion will be expressed upon questions 
not necessary for the decision, although they 
may be involved in a rehearing of the cause. 
There are, too, quite a number of points dis- 
cussed and decided adversely to our opinions, 
which will, in all probability, not again arise 
in another trial. 

A single question will be considered, and 
upon its answer alone the reversal of the 
judgment will rest Did his honor the dis- 
trict judge correctly lay down the law in the 
following portion of his charge? It was 
made in disregard of a carefully drawn re- 
quest to give contrary instructions. After re- 
marking that the courts without any congres- 
sional resolution or law, or presidential proc- 
lamation, or other governmental action, must 
take judicial notice, without proofs, that civil 
war existed, he said: 

"If the court will take judicial cognizance 
of the existence of the war, then they ought 
also to take cognizance of the fact of peace 
being restored. Will the court not take cog- 
nizance of the proof that Kirby Smith's sur- 
render took place on the 24th of May, 1865? 
The war was then over. There were then no 
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organized bodies of men arrayed against the 
government. Prisoners were paroled and 
sent to their homes. Everybody knew this, 
and will it be said that this court will close 
its eyes to the fact and not know it until told 
so by the president? 

"The jury having returned into court asked 
'if the opinion of his honor as to the time 
when hostilities ceased, was binding upon 
the jury?' His honor replied that it was— 
that hostilities ceased on the 24th or 25th of 
May, 1S65, and that fact he took judicial no- 
tice of. A juror then said, 'Your honor did 
not charge us in relation to the count in the 
information in regard to gold and foreign 
bills of exchange.' His honor stated that 
there was no proof to show that gold was 
used to pay for the cargo of the Decatur, and 
that he did not consider it necessary to charge 
in regard "to that count, as the cessation of 
hostilities covered the case, and virtually re- 
pealed those laws." 

"We do not consider the erroneous assump- 
tion here that there was no proof of a fact 
which was largely contested before the jury. 
It is noticed only to say it is not impliedly 
sanctioned. This charge embodies several 
substantial errors. The court will take judi- 
cial cognizance of the public history of the 
country. It is treated, in its modes of ascer- 
tainment, like a question of law, to be in- 
vestigated in the same manner, in its own 
proper sources. Public documents and his- 
tories are to be consulted without deciding 
whether the court should have taken judicial 
cognizance of the precise date when the sur- 
render occurred, or whether, when such accu- 
racy becomes material, the documentary, his- 
torical, and other proof which parties chose to 
present must not be submitted to a jury, it is 
of course clear that if the judge assumes the 
duty of its determination, he must decide it 
correctly. It is as much an error for the 
court to mistake an historical fact of which it 
has taken cognizance, as to mistake a prin- 
ciple of law. That his honor was in error 
when he told the jury that General Kirby 
Smith surrendered on the 24th of May, 1865, 
is now conceded. It is unnecessary to refer 
to the original documentary proof which 
demonstrates his mistake. The common his- 
tories of the country and repeated judgments 
in the books show it. The Annual Encyclo- 
paedia for 1865, p. 84, states it to be upon 
May 26. Phillips v. Hatch [Case No. 11,094] 
states it the same date. There is no differ- 
ence of opinion anywhere. This was a turn- 
ing point in the case below. The vessel left 
upon the 25th. It was conceded by his honor 
that if the surrender had not been until the 
2Gth, so that within his own theories hostili- 
ties continued until that time, the cotton was 
forfeited to the government because it started 
on its transit before. The legal consequence 
which the learned judge deduced from this 
fact, thus erroneously assumed as taking 
place on the 24th, was no better grounded in 
the law than was the fact itself in the his- 
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tory of the country. Both were alike untrue. 
Trade and intercourse did not become law- 
ful between Louisiana and Tennessee, and 
hostilities did not cease, upon the surrender 
of General Smith. The proclamation of the 
president, or other political recognition of the 
return of peace, was necessary to work such 
a consequence. 

It has not been seriously argued that this 
part of the charge is law. The conditions of 
war and peace, the political status of govern- 
ments and people, is in our system one pure- 
ly of political and not judicial determination. 
If there were, as there is not, any doubt of 
this necessary rule of general law, the entire 
legislative history and public action of the 
country in reference to the late rebellion con- 
clusively shows such has been the theory up- 
on which our courts and the government have 
proceeded in its suppression and in dealing 
with its consequences. In reference to a sub- 
ject where repeated and literally applicable 
judgments of the supreme court of the United 
States set the matter wholly at rest, it could 
not "be useful or even in good taste to go be- 
hind them for reasons to justify what they 
so plainly say." In U. S. v. Anderson, 9 
Wall. [76 TJ. SJ 56, the statute limited pros- 
ecutions in the court of claims to two years 
after the suppression of the rebellion. It was 
held that the limitation did not begin to run, 
and that the rebellion was not in a legal sense 
suppressed until the final proclamation of the 
president, August 20, 1866. The argument 
of the court shows most clearly that we must 
rely upon the action of the political depart- 
ment as the criterion in this class of cases. 
At page 70 it is said, "In a domestic war, like 
the late one, some proclamation or legislation ' 
would seem to be required to inform those 
whose private rights were to be affected by 
it of the time when it terminated." We do 
not understand by this that as matter of law 
necessarily in all cases that legislation or proc- 
lamations are indispensable to terminate the 
legal condition of public political hostility. 
Nor do we in this judgment suggest even 
that such is the law. In reference to the 
point in judgment, it was natural for the court 
to say, especially where such definite action 
had in fact been had, that "it would seem 
to be required." Nothing more is meant, I 
apprehend, than that it was required by good 
government, in order to remove uncertainty 
in reference to private action. The govern- 
ment has thus far carefully pursued this 
manifest policy. Et has from time to time 
declared the cessation of hostilities and the 
return of peace, and restored intercourse and 
trade, as state after state assumed the con- 
dition which, in the governmental judgment, 
rendered safe and politic such action. Bm. 
if, on the contrary, without legislation or 
proclamations of any kind, it had suffered all 
these interests to assume their old channels, 
the courts would look to and accept this ac- 
quiescence as an implied recognition of a 
changed political status, as fully as though 
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it were testified in more direct modes and 
more fixed forms. The principle is alike in 
both cases. The courts would in all instan- 
ces await the public action, in none antici- 
pating the decision of the government. Be- 
fore any such question can arise, time must 
elapse, public sufferance must be unques- 
tioned, and such a condition exist as mani- 
fests an undoubted public consent to the new 
peaceful relations. No such situation exist- 
ed here, and the ruling Jiad no reference to 
such a principle. In Mrs. Alexander's Cot- 
ton, 2 Wall. [69 U. S.] 404, at page 419, in 
deciding that Mrs. Alexander's cotton was 
subject to seizure, because she resided in the 
enemy's country after taking the oath under 
the amnesty proclamation, Chief Justice 
Chase says that the belligerent relation hav- 
ing once been recognized by the political 
power, that "all the people of each state or 
district in insurrection must be regarded as 
enemies until by the action of the legislature 
and the executive, or otherwise, that relation 
is thoroughly and permanently changed." In 
Levy v. Stewart, 11 Wall. [78 U. S.] 244, de- 
ciding that the statutes of limitation were 
suspended during the Civil War, the court 
rely upon the legislation of congress and the 
proclamations of the president, as fixing the 
period when it commenced and closed 
Stewart v. Kahn, 11 Wall. [78 U. S.] 493. 
The act of 1864, providing that a period dur- 
ing which a defendant could not be served 
with process should be deducted from stat- 
utes of limitations being under consideration, 
Justice Swayne, speaking of the duration of 
this condition in a legal sense and the effect 
of the several presidential proclamations, at 
page 506 says, "The decision of all such ques- 
tions rests wholly in the discretion of those 
in whom the substantial powers involved are 
confided by the constitution." Speaking of 
the continuance of hostilities, and the power 
of suppressing them, at page 507, he adds: 
"In the latter case the power is not limited 
to victories in the field and the dispersion 
of insurgent forces. It carries with it in- 
herently the right :o guard against the re- 
newal of the conflict, and to remedy the evils 
which have arisen from its rise and progress. 
This act (that of restraining the effect of the 
statutes of limitations) falls within the lat- 
ter category." The whole judgment is a 
clear assertion of the federal political right to 
regulate the conditions of peace, and the du- 
ty of the courts to accept, when they are 
constitutional, the action of the government 
as entirely conclusive. U. S. v. One Hun- 
dred and Twenty-Nine Packages [Case No. 
13,941] : In violation of the act of July 13, 
1861, goods were laden on board a vessel in 
Missouri with the intention of transporting 
them to Memphis before the proclamation of 
the president declared the cessation of hos- 
tilities. Memphis at that time was in the 
occupation of the federal forces. It was held 
that the goods were forfeited for violation of 
the statute. Judge Treat announces that this 



[27 Fed. Cas. page 328] 

is a political question and says, "The ab- 
surdity of any other rule is manifest. The 
state of the country as to peace or war is le- 
gally determined by the political and not the 
.-judiciary department The same power 
which determines the existence of war or in- 
surrection must also decide when hostilities 
shall cease." He cites the following cases as 
sustaining principles from which this doc- 
trine is deduced: [Gelston v. Hovt] 3 Wheat 
[16 U. S.] £46; [U. S. v. Palmer] Id. 010; 
[The Divina Pastora] 4 Wheat. [17 U. S.] 
52; [The Neustra Senora De La Caridad] Id. 
497; [The Santissima Trinidad] 7 Wheat. [20 
U. S.] 283; [Martin v. Mott] 12 Wheat. [25 
U. S.] 19; [Rose v. Himely] 4 Cranch [8 U. 
S.] 241; [Foster v. Neilson] 2 Pet. [27 U. S.] 
253; [Garcia v. Lee] 12 Pet. [37 U. S.] 511; 
[McElmoyle v. Cohen] 13 Pet [38 U. S.] 315; 
[Luther v. Borden] 7 How. [48 U. S.] 1; 
[Kennett v. Chambers] 14 How. [55 U. S.] 
46; [Christy v. Scott] Id. 283. All these 
judgments, save those in 12 Wheat and 7 
How., relate to the recognition by political 
power of foreign governments, or the bel- 
ligerent status of revolted foreign provinces. 
It is not perceived that the doctrines they 
lay down are not directly applicable, as they 
have in fact been applied by the same court 
to cases of domestic violence. In 12 Wheat., 
it was said the statute devolved upon the 
president the political duty of determining 
when armed force should be called out to put 
down insurrection in the states. It was for 
him to decide when the exigency occurred. 
The courts had no concern with it. In 7 
How., it was said, whether this rebel gov- 
ernment of Dorr, or that under the old con- 
stitution of Rhode Island was in force, was 
one wholly for the government to decide. In 
an action of trespass, the courts, it was said, 
could hear no testimony whatsoever upon such 
a point. What the government recognized, the 
courts must conclusively deed the lawful pow- 
er. Chief Justice Taney, in this case, fully il- 
lustrates the incompatibility of such a power 
in the courts with the conditions and conse- 
quences of the inquiry. If one jury should 
upon evidence decide that the government was 
supreme, another might decide differently. The 
court's judgments must be enforced by the 
political power, and its decision that it did 
not exist would, be nugatory, and it was of 
necessity that it confined its decisions to the 
meaning and force of laws made by, and not 
the determination of the lawfulness of the 
government itself. Whether there was any 
necessity of The exercise of the power of the 
president to call out the militia, it said the 
court could not determine. His decision was 
final. The court could not call witnesses to 
prove which party represented a majority of 
the people. If the judicial power were thus 
extended, he said, the guaranty in the con- 
stitution of a republican form of government 
was a guaranty of anarchy, not of order. 
Equally incongruous results would follow if 
courts, instead of the government, were to de- 
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■cide when hostilities are ended, and when 
trade and intercourse should be resumed. In 
a case under the same act (TJ. S. v. One 
Hundred Bbls. Cement [Case No. 15,945]), 
the same judge (Treat), after saying that a 
condition of hostilities is to he determined 
"by the political department, adds, "that the 
status must remain in a legal sense until the 
same authority decides it to be at an end. 
Such is the true interpretation of the statute 
and proclamations." Phillips v. Hatch [Id. 
11,094]: 1871 A note was made in Texas, 
after the surrender of Kirby Smith on the 
26th of May, 1865, but before the proclama- 
tion of the president in August of that year, 
declaring that hostilities had ceased. In de- 
ciding that the note was void, because made 
between belligerents, Dillon, J. r says: "From 
the nature of the question, fiom the fair 
implication of the act of July 13, 1861 (the 
■one here in question), from the confusion 
which would ensue from any other rule, it is 
the opinion of the court that the Rebellion 
must be considered as in existence until the 
president declared it at an end in the procla- 
mation of August 20, 1865." Judge Dillon 
adds an instructive review on the statutes, 
proclamations, and judgments in full justifi- 
cation of his ruling. In a note to Brown v. 
Hiatt [Case No. 2,011], it is said that Judges 
Dillon and Caldwell decided that the Rebel- 
, lion in Arkansas did not end until the procla- 
mation of the president so declaring. 

These unquestioned doctrines have not been 
extemporized for the modern and exceptional 
■exigencies of the late -Rebellion. They belong 
to the jurisprudence of all countries, and 
were adopted as part of that of our own from 
its earliest history. Our most conservative 
judges— Marshall, Story, and Taney— have 
been foremost in announcing them. No cit- 
izen would challenge the justness and the 
necessity of this rule. Judges have their pe- 
culiar duties, which, if faithfully and learned- 
ly studied, have little tendency to make them 
familiar with current arid rapidly changing 
conditions, upon which depend the important 
political questions of whether it is safe to re- 
lax on the instant military rule and restore 
intercourse and trade. In possible exigencies 
it may be true, as the learned judge said, 
tbat we know when peace is restored "with- 
out being told by the president" But all 
will concede that the safe depositary for this 
power is with a president and cabinet, and 
the congress, all of whom being specifically 
charged with the duty, constantly engage in 
ascertaining the facts upon which the policy 
of political action depends, and in full of- 
ficial communication with all the best sources 
■of information, must necessarily be better in- 
formed in reference to situations, and better 
qualified to determine when peaceful rela- 
tions should be reinstated with public ene- 
mies than a single judge. The mistake of 
bis honor consisted in supposing that the ces- 
sation of hostilities was synonymous with 
the surrender of organized armies; that peace 
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meant the disbanding of military forces, in- 
stead of a full return of the masses of the 
people to loyalty and good citizenship. If 
armies disband only to disseminate their vio- 
lence in private force or individual wrongs, 
governmental military rule may be neces- 
sarily continued, or restored after its dis- 
continuance. The history of the country has 
shown that, in political opinion, this has been 
often necessary, and, whatever the judiciary 
may think, as citizens, of the policy of its 
exercise, the fact of its existence and dura- 
tion must even be accepted by it as inex- 
orably as it accepts any other political con- 
dition. The only resort for a tribunal, in any 
case, is that sad one, of which we have had 
too much experience, when violence renders 
impossible the longer recognition of the sov- 
ereignty which created it. 

For the purpose of this reversal it is nec- 
essary to look further into the record. There 
is one other portion of the charge, however, 
which we desire briefly to notice. It appeared 
that the cotton had been sold to the Confed- 
erate government upon the understanding 
that it should sell and divide the proceeds. 
In order to produce a forfeiture it must ap- 
pear that the owners of the property were 
not compelled, by force or bodily fear, to 
make the sale. In reference to this subject, 
the district judge said: "If this property 
was the property of the Confederate States 
authorities by any law, or was received by 
the agents of these Confederate States au- 
thorities acting under any military order re- 
quiring the citizens to furnish it as a tax or 
exaction, that should not be considered a 
voluntary act on the part of the original 
owners of the property, and would not sub- 
ject it to seizure. The war was a civil war, 
as declared by the United States government, 
and the Confederates were accorded their 
rights, and treated as belligerents, and there- 
fore they had the right to make rules and 
laws for the government of all within their 
lines. They had the right to levy taxes and 
perform other functions. The military com- 
manders had the same rights as other mili- 
tary commanders under the government with 
which they were at war. They had the right 
to make exactions to carry on the war. They 
had the right to raise taxes, and to have the 
citizens comply, and give up their property 
on such terms as levied or ordered by the 
government." It is not for the purpose of 
saying that the accident of a pretended gov- 
ernment, and laws, and officials, may not in 
any circumstances affect the question of the 
citizens' intent. There may be such whole- 
some fear of force and injury as to induce 
acquiescence in unlawful demands, without 
its actual infliction. This is fully conceded, 
These facts may not be without their force 
upon retrial to show the absence of a volun- 
tary sale by the owners of this cotton. But 
that the mere existence of a law prescribed 
by an insurrectionary government is suffi- 
cient to bind the conscience or justify the ac- 
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tion of those who owe allegiance to a lawful 
sovereignty is a doctrine finding no warrant 
in the history of any government in the 
world. U. S. v. Keehler, 9 Wall. [76 U. S.] 
83. The defendant was postmaster before the 
war, and gave bond as such. In virtue of a 
Confederate statute he paid over to a mail 
contractor, whom the federal government ow- 
ed for services, the money in his hands. It 
was held this pretended law was no justifica- 
tion for such payment. At page 86, Justice 
Miller, for the court, says: "It certainly can- 
not be admitted for a moment that a statute 
of the Confederate States, or the order of its 
postmaster-general, could have any effect in 
making the payment to Clemmens valid. The 
whole Confederate power must be regarded as 
a usurpation of unlawful authority, incapable 
of passing any valid laws, and certainly in- 
capable of divesting, by an act of its congress, 
or an order of one of its departments, any 
right or property of the United States. What- 
ever weight may be given under some circum- 
stances to its acts of force on the ground of 
irresistible power, or whatever effect may be 
allowed in proper cases to the legislatures of 
the states while in insurrection, we propose to 
decide only when they arise. The acts of the 
Confederate congress can have no force as 
law in divesting or transferring rights, or as 
authority for any act opposed to the just au- 
thority of the federal government." The act 
now before the court was a sale in order to 
aid the overthrow and promote the destruc- 
tion of that government. It being further 
urged in Keehler's Case that the Confederate 
government had ample military forces at the 
place where the defendant resided to compel 
obedience to its laws, and it did so enforce 
it like other governments, this position is 
answered as follows at page S7: "It will be 
observed that this statement falls far short of 
showing the application of any physical force 
to compel the defendant to pay the money 
to Clemmens. Nor is it in the least incon- 
sistent with the fact that he might have been 
desirous and willing to make the payment. 
It shows no effort or endeavor to secure the 
funds in his hands to the government to 
which he owed both the money and his al- 
legiance. Nor does it prove that he would 
have suffered any inconvenience, or been 
punished by the Confederate authorities, if 
he had refused to pay the draft of the insur- 
rectionary post-office department upon him. 
We cannot see that it makes out any such 
loss of money by inevitable overpowering 
force, as could even on the mere principle 
of bailment discharge a bailer. We can- 
not concede that a man who, as a citizen, 
owes allegiance to the United States, and 
as an officer of its government holds its 
money or property, is at liberty to turn over 
the latter to an insurrectionary government, 
which only demands it by ordinances and 
drafts drawn on the bailer, but which ex- 
ercises no force or threat of personal vio- 
lence to himself or property in the enforce- 



ment of its illegal orders." Hickman v- 
Jones, 9 Wall. [76 U. SJ 197. During the- 
Rebellion the plaintiff in this action was ar- 
rested and tried for treason against the Con- 
federate government. He now brought suit 
against the members of the court and all the 
officers in any way connected with the ar- 
rest and trial. The supreme court held that 
every act of the defendants was to be treated 
as if they were ordinary trespassers— that 
the Confederate constitution, government,, 
and laws afforded no warrant whatever for 
their action. On page 200 Justice Swayne, 
for the court, said, "The rebellion out of 
which the war grew was without any legal 
sanction. In the eye of the law, it had the 
same properties as if it had been the insur- 
rection of a county or smaller municipal ter- 
ritory against the state to which it belonged. 
The proportions and duration of the strug- 
gle did not affect its character, nor was there 
a rebel government de facto in such a sense 
as to give any legal efficacy to its acts. It 
was not recognized by the national nor by 
any foreign government. It was not at any 
time in possession of the capital of the na- 
tion. It did not for a moment displace the 
rightful government. The government was 
always in existence, always in the regular 
discharge of its functions, and constantly 
exercising all its military power to put down 
the resistance to its authority in the insur- 
rectionary states. The union of the states 
for all the purposes of the constitution is as 
perfect and indissoluble as the union of the 
integral parts of the states themselves, and 
nothing but revolutionary violence can in ei- 
ther case destroy the ties which hold the 
parts together. For the sake of humanity,, 
certain belligerent rights were conceded to 
the insurgents in arms. But the recognition 
did not extend to the pretended government 
of the Confederacy. The intercourse was- 
confined to its military authorities. In no 
instance was there intercourse otherwise 
than of this character. The Rebellion was 
simply an armed resistance to the rightful 
authority of the sovereign. Such was its 
character in its rise, progress, and downfall. 
The act of the Confederate congress creat- 
ing the tribunal In question was void. It 
was as if it were not. The court was a 
nullity, and eould exercise no rightful ju- 
risdiction. The forms of law with which it 
clothed its proceedings gave no protection to 
those who, assuming to be its officers, were 
the instruments by which it acted." It is 
unnecessary to quote from the numerous 
other judgments in the supreme and circuit 
courts, expressly and impliedly sustaining 
this undoubted position. This subject has 
been referred to only because an elaborate 
charge, so wholly disregarding them, had 
been delivered to a jury in an important and 
exciting case; it was thought a duty to re- 
produce a few of the many concurring judg- 
ments which so fully demonstrated the error 
of the learned district judge. The case of 
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Smith v. Brazelton, decided by the supreme 
court of Tennessee [1 Heist. 44], is supposed 
by counsel to assert a contrary doctrine. 
We do not stop to reconsider that case. It 
was before us in Riddle v. Pillow [unreport- 
ed]. We then said the question was one de- 
pending upon the constitution and laws of 
the United States, and in reference to which 
the rulings in the federal courts were man- 
datory; and, although we very confidently 
disapproved what we deemed its manifest 
errors in according to the Confederate gov- 
ernment equally belligerent rights, we took 
pains to say no judgment was passed upon 
the peculiar facts in contest in that case; 
we said "hostilities existed and armies were 
on the march; the general commanding took 
what he did to warm and shelter his sol- 
diers;" and, without deciding whether phys- 
ical necessity, and to prevent suffering and 
want would constitute, in any possible ease, 
a justification for the forcible appropriation 
of property, we denied then, as we do now, 
that it would derive the slightest additional 
support from the immaterial accident that 
the claim to do so was predicated upon any 
pretended authority derived from a rebel 
government. In reference to a question 
about which there is not a conflict in tri- 
bunals whose judgment we have any right 
to regard, it is unnecessary to follow the 
frequent repetitions which have applied it 
in so many different exigencies. All, with- 
out exception, say the Confederate govern- 
ment could make no law. Its, prescriptions 
imposed no obligations, political or moral, 
and the only justification for obedience which 
the citizen could make to his rightful sover- 
eign was deadly coercion by violence or 
threats. No such proof appears upon this 
record. The charge which informed a jury 
that a mere law, without more, was an ex- 
cuse for obeying it, was erroneous. 

The judgment is reversed, and a venire de 
novo will issue, returnable to this court 



Case No. 15,959. 

UNITED STATES v. ONE THOUSAND 

FOUR HUNDRED AND SIX BOXES 

OF SUGAR.* 

District Court, S. D. New York. Feb. 25, 
1862. 

Customs Ddties— Classification of Sugars. 

This was an action brought to forfeit the 
sugar for alleged violation of the revenue 
laws. The sugar was shipped in Havana, 
by Sama Sotolongo & Co., consigned to L. 
Van Horn & Co., by the ship Kerelan, and 
arrived here December 23, 1861. In the in- 
voice all the sugars, except 14 boxes, were 

i [Not previously reported.] 
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described as Quebrado sugars. The 14 boxes 
were described as Cucuruchos. Van Horn & 
Co., the claimant, entered all the sugars, using 
this invoice; and in the entry they described 
all the sugars as raw sugars, and paid duty 
thereon, at the rate of two cents a pound. 
By the then existing tariff, of August 5, 1861, 
§ 1 [12 Stat 292], a duty was imposed "on 
raw sugar, commonly called 'Muscovado* or 
brown sugars, and on sugar not advanced 
above No. 12, Dutch standard, by clarifying 
or other processes, and not yet refined, 214 
cts. a lb." The sugars were examined at 
the custom house, and on examination, it 
was reported to the collector, that all of 
them, except the fourteen boxes, were ad- 
vanced by boiling, clarifying, or other pro- 
cesses, above No. 12 Dutch standard. The 
sugars were accordingly seized, and the in- 
formation in this case filed against them, un- 
der the 67th sections of the act of 1799 [1 
Stat 677] ^ and the 4th section of the act of 
1830 [4 Stat. 410]. The counts under the act 
of 1799 alleged the forfeiture of the goods, 
by reason of false description in the entry, 
and the counts under the act of 1830 alleged 
that the invoice was made up, with the in- 
tent to evade the payment of duties by call 
ing the sugar "Quebrado" sugar, when it 
was not such. 

The testimony for the government, given 
mainly by sugar refiners, tended to show 
that there were four lots of the sugars, and 
that three of them, amounting to about 1,100 
boxes, were partially refined, and belonged 
to the three highest of the four grades into 
which sugars are distinguished. That the 
term "Quebrado," is applied to sugars be- 
tween the grades of No. 10 and Nos. 12 & 14. 
Dutch standard, and that all these sugars 
were above No. 12, except the 14 boxes. It 
also appeared that these sugars were made 
by what is known as the "De Rosue" pro- 
cess, by which the sugar is clarified, as it is 
made from the cane, and that the mode was 
similar to that of refining sugars here. Mer- 
chants were called to testify for the claim- 
ants, and their testimony tended to show 
that in Cuba, as well as in New York, all 
sugars were known as "raw" sugars, except 
sugars manufactured from sugar, and that 
no sugars, known in commerce as "refined" 
sugars were ever imported from Cuba; and 
that the term "Quebrado" applied to all 
grades of sugar from No. 10 to No. 20, Dutch 
standard, and that none of these sugars 
were above No. 20. 

Webster & Craig, for the United States. 

Mr. Evarts, for claimants. 

The jury (BETTS, District Judge) brought 
in a sealed verdict for the claimants, releasing 
the goods. 
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Case Wo. 15,960. 

UNITED STATES v. ONE THOUSAND 
FOUR HUNDRED AND TWELVE 
GALLONS OF DISTILLED SPIR- 
ITS. 

[10 Blatchf. 428; i 17 Int. Rev. Rec. 86.] 

Circuit Court, S. D. New York. Feb. 24, 1873. 

Intekxaj, Revenue Laws — Forfeitures — Cox- 

STKUCTIOX OF STATUTES. 

1. The provision of the 96th section of the 
internal revenue act of July 20, 1S68 (15 Stat. 
164), "that, if any distiller, rectifier, wholesale 
liquor dealer, compounder of liquors, or manu- 
facturer of tobacco or cigars, shall knowingly 
and wilfully omit, neglect or refuse to do, or 
cause to be done, any of the things required by 
law in the carrying on or conducting of his 
business, or shall do anything by this act pro- 
hibited, if there be no specific penalty or punish- 
ment imposed by any other section of this act, 
for the neglecting, omitting, or refusing to do, 
or for the doing- or causing to be done, the 
thing required or prohibited, he shall pay a 
penalty of §1,000, and, if the person so offend- 
ing be a distiller, rectifier, wholesale liquor 
dealer, or compounder of liquors, all distilled 
spirits or liquors owned by him, or in which 
lie has any interest, as owner, * * * shall 
be forfeited to the United States," does not 
authorize such forfeiture of spirits or liquors 
to be imposed for a violation of the 45th sec- 
tion of the same act, for the reason that a spe- 
cific penalty or punishment is imposed by the 
45th section for a violation of the 45th section. 

2. A statute which is of doubtful or double 
meaning, should not be construed in its harsh- 
est possible sense, when persons to whom it 
applies may have betn led to trust in a less 
severe construction of it, but one equally satis- 
fying its terms. 

3. Apart from the consideration last stated, 
the construction of the act, above stated, is 
deemed the most natural and to best conform 
«o the intention of congress and the design of 
the act. 

Thomas Simons, Asst. U. S. Dist. Atty. 
Harland & Rollins, for claimant. 

WOODRUFF, Circuit Judge. The infor- 
mation herein alleges a violation of section 45 
of the internal revenue act of July 20, 1S68 
(15 Stat. 143), and claims, that, for such viola- 
tion, the spirits in question became forfeited 
to the United States, under and by force of 
the 96th section of the same act (Id. 164). 
Section 45 requires rectifiers, wholesale liquor 
dealers, and compounders of liquors, to keep 
certain books, make certain prescribed entries 
therein, and keep such books open for inspec- 
tion, with other special requirements designed 
to enable the revenue officers to learn various 
particulars, in order to prevent frauds upon 
the revenue; and, for refusal, neglect, or 
violation of its provisions, the section de- 
clares, that the rectifier, wholesale dealer, or 
■compounder, shall pay a penalty of one hun- 
dred dollars, and, on conviction, shall be fined 
not less than one hundred dollars nor more 
than five thousand dollars, and be imprisoned 
not less than three months nor more than 
three years. 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



From the passage of the internal revenue 
law of 1862 down, the legislation of congress 
manifestly looked to distilled spirits and dis- 
tillers, and to tobacco and its manufacturers, 
for a considerable revenue; and the provi- 
sions of the several enactments to provide in- 
ternal revenue were very stringent in their 
requirements tending to secure the payment 
of the taxes imposed. The law was amended, 
from time to time, as experience showed to 
be necessary, to prevent frauds and evasions 
of the tax. Fines, penalties, and punishment 
by imprisonment were annexed to various sec- 
tions of the law, and new provisions, as well 
as amendments, were devised, to the same 
end. In 1868, the law, so far as related to 
distillers and distilled spirits, and to tobacco 
and tobacco manufacturers, was revised, and 
the act of that year prescribed the duties of 
distillers, rectifiers, compounders of liquors, 
and tobacco manufacturers, with great par- 
ticularity, and, as to a large extent was true 
of previous laws, annexed to most of the sec- 
tions both prohibitory and prescriptive pen- 
alties, fines, forfeitures, or punishment by im- 
prisonment, as the consequence of a violation 
of its commands, apparently measuring the 
severity of the infliction by the estimate the 
legislature had of the magnitude of the evil 
contemplated in the several sections; and yet, 
some few sections were left without any spe- 
cific prescribed penalty for their violation. 
The former laws, however, relating to the 
same subjects, were not, in terms, repealed, 
but only so far as the act of 1868 was incon- 
sistent therewith. In some sections, a pe- 
cuniary penalty alone was prescribed; in 
others, a fine; in others, a fine and imprison- 
ment; in others, forfeiture of property, such 
as forfeiture of the spirits seized, or forfeiture 
of the tools and instruments, also; while, in 
two sections (22 and 44), relating to distillers, 
rectifiers, &c, for a violation thereof, the 
forfeiture was, not only of all distilled spirits 
owned by them, wherever found, but, also, 
the stills and apparatus, and all personal 
property found in the distillery, store or other 
place of business, or in the building or en- 
closure, and all the right, title and interest of 
the party in the lot of ground, &c. After a 
very full specification of such cases and par- 
ticulars as the experience of years had shown 
to be necessary, the 96th section further pro- 
vided as follows: "And be it further enacted, 
that, if any distiller, rectifier, wholesale liquor 
dealer, compounder of liquors, or manufac- 
turer of tobacco or cigars, shall knowingly 
and wilfully omit, neglect, or refuse to do, or 
cause to be done, any of the things required 
by law in the carrying on or conducting of his 
business, or shall do anything by this act pro- 
hibited, if there be no specific penalty or pun- 
ishment imposed by any other section of this 
act, for the neglecting, omitting, or refusing 
to do, or for the doing or causing to be done, 
the thing required or prohibited, he shall pay 
a penalty of one thousand dollars; and, if the 
person so offending be a distiller, rectifier, 
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wholesale liquor dealer, or" compounder of 
liquors, all distilled spirits or liquors owned 
by him, or in which he has any interest, as 
owner, and, if he he a manufacturer of tobac- 
co or cigars, all tobacco or cigars found in 
his manufactory, shall he forfeited to the 
United States." This would seem to be a sec- 
tion added to the other provisions, in order to 
fully cover the subject, and to punish all vio- 
lators of the law, whether by knowing and 
wilful omission, or by actual transgression, 
not in terms required to be knowing or wil- 
ful. 
The demurrer in this case is urged on the 
ground, that this 96th section does not apply 
to a violation of the 45th section above re- 
cited, because there is a specific penalty pre- 
scribed in the 45th section itself, namely, a 
penalty of $100, a fine of not less than $100 
nor more than §5,000, and imprisonment for 
not less than three months nor more than 
three years. The question depends solely up- 
on the true construction of the 96th section; 
and that construction alone has been dis- 
cussed by the counsel for the government and 
the counsel for the claimant. 

On behalf of the government, it is insisted, 
that former acts had prescribed forfeiture of 
all the spirits, in general terms, for any viola- 
tion of theii requirements; that this sec- 
tion is a modified re-enactment of such gen- 
eral provisions; that this section was intend- 
ed to provide, and does provide, a specific 
penalty of one thousand dollars, for all know- 
ing and wilful omissions, and all active viola- 
tions, for which no specific penalty or punish- 
ment was imposed by any other seetion, but 
the residue of the section applies to all per- 
sons who knowingly and wilfully omit, neg- 
lect or refuse compliance with the act, or do 
anything by the act prohibited, whether spe- 
cific penalties or punishment have, in other 
sections, been imposed or not; that, in short, 
it was a part of the intent and purpose of this 
section (whatever punishments had in other 
sections been provided) that whoever, of the 
persons named, should knowingly and wil- 
fully omit, neglect or refuse to do, or cause to 
be done, anything whatever required by law 
in the business of distilling, &c, and whoever 
should do anything by the act prohibited, 
should forfeit all distilled spirits and liquors 
owned by him, oi in which he has any in- 
terest, as owner. 

On behalf of the claimant, it is insisted that 
the sole object of this 96th section was to 
provide for cases not otherwise fully provided 
for, by imposing a penalty, and declaring a 
forfeiture, if, and only when, no specific pen- 
alty or punishment was imposed by any other 
section. Who is "the person so offending," 
or, rather, what is the meaning of "so offend- 
ing?" It was argued by counsel, and it seems 
quite clear, that, if this be determined, it 
decides the controversy. The person "so of- 
fending" forfeits his spirits to the United 
States. Is he one, and every one, who is 
guilty of the knowing and wilful omission, 
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neglect and refusal, or who does the thing 
prohibited by the act; or is he one, and only 
one, who is guilty of a knowing and wilful 
omission, neglect or refusal to do what is re- 
quired, or does something which is prohibited, 
for which no specific penalty or punishment 
is imposed by any other section of the act? 
It cannot, I think, be denied, that either con- 
struction would satisfy the words used in the 
section; and the question is one upon which 
intelligent and fair minds, studying the sec- 
tion with single purpose to ascertain its just 
meaning, may differ. Such a difference has 
arisen in the district courts. Quantity of 
Distilled Spirits [Case No. 11,493]; U. S. v. 
One Rectifying Establishment [Id. 15,952]; 
U. S. v. Thirty-Seven Barrels of Apple Bran- 
dy [Id. 16,466]; U. S. v. One Hundred and 
Thirty-Three Casks of Distilled Spirits; [Id. 
15,940]; U. S. v. Ninety-Five Barrels of Dis- 
tilled Spirits [Id. 15,889]; U. S. v. Four Thou- 
sand Eight Hundred Gallons of Spirits [Id. 
15,153]; U. S. v. Thirty-Four Barrels of Dis- 
tilled Spirits [Id. 16,461]. I concur with 
those who hold that the forfeiture here de- 
clared applies only to cases for which no 
specific penalty or punishment is imposed by 
other sections. The 96th seetion clearly ad- 
mits of that interpretation. The fact that 
intelligent and fair minds have been in doubt, 
and have differed on the subject, and an ex- 
amination of the section itself, both concur to 
show, that, at most, the construction claimed 
by the government, though it be possible, is 
doubtful. In construing a severe statute, de- 
claring a heavy forfeiture, (and, according to 
one construction claimed, for small offences,) 
it is just to say, that those who are called 
upon to eonduct their business affairs in view 
of all its provisions, ought to be fairly ap- 
prised of its requirements, and of its pen- 
alties, of whatever kind. They are bound to 
know the law, but lawmakers owe to them 
the duty to make the law intelligible; and 
those whose business it is to construe or ex- 
pound a law which is of doubtful or double 
meaning, should not incline to the harshest 
possible meaning, when it is obvious that 
those to whom it is to be applied may well 
have been led to trust in another which is 
less severe, but equally satisfying its terms. 
This is not saying that laws of the kind in 
question are to be strictly construed in favor 
of the subject and against the state, but, 
only, that they should be construed with rea- 
sonable fairness to the citizen. 

But, independent of this consideration, I 
am of opinion, that the most natural con- 
struction of the language of the section is- 
that which confines its operation to cases for 
which no penalty or punishment is imposed 
by other sections; that the person "so of- 
fending" is one who has offended under the 
conditions previously stated; and that the 
immediate, connection between the penalty 
and the forfeiture, expressed by the conjunc- 
tion "and," expresses and shows an intent to 
express an addition to the penalty, wherever 
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the penalty of one thousand dollars has been 
incurred, and nothing more. Had the section 
declared, that the person first described as 
omitting, neglecting, or refusing compliance 
with the law, or doing what is prohibited, 
should, if no specific penalty or punishment 
was elsewhere imposed, pay a penalty of one 
thousand dollars, and that all distilled spirits 
or liquors owned by him should be forfeited, 
it would be entirely plain, that the forfeiture 
could only apply to cases not otherwise spe- 
cifically provided for, that is, to persons who 
incurred the penalty of one thousand dollars. 
Obviously, I think, it would have so read, 
had the section embraced, in its description 
of offenders, only distillers, rectifiers and com- 
pounders of liquors; but, manufacturers of 
tobacco were included in the description of 
the offenders. It was necessary that such 
forfeitures should be distributively declared, 
so as to forfeit tobacco in the case of the 
tobacco manufacturers, and spirits and liq- 
uors in the case of distillers, &c. Hence, the 
terms of distribution employed when the for- 
feiture was added to the penalty. 

I am aware, that it is of little use to multi- 
ply words, in discussing the meaning of the 
language of the section. It is possible to say 
much in support of either view, if attention 
be confined to the mere phraseology. The 
section may be paraphrased, its form chan- 
ged, its parts transposed, and either meaning 
made more apparent For example, if the 
word "also" had followed "and"— "and, also, 
if the person so offending be a distiller, &c, 
all distilled spirits, &c, shall be forfeited, 
&c."— the meaning would have been plain; 
and yet, the word "and" alone may properly 
be deemed to have that precise import. But, 
without too rigid attention to mere word 
criticism, the meaning must be declared ac- 
cording to the impression left upon an intelli- 
gent mind, after bringing into view the sub- 
ject matter, the previous provisions of the 
act, the design of the statute, and the whole 
language of the section itself. My own con- 
viction conforms to that insisted upon by the 
claimant in this case. 

Without attaching too great importance to 
the argument, that congress will not be pre- 
sumed to intend to accumulate penalties or 
forfeitures, upon penalties, forfeitures and 
punishments previously annexed to specific 
acts or defaults, graduated as the latter are 
by the importance or gravity of the several 
specified offences, the construction insisted 
on by the claimant gains much support in the 
fact, that there are two previous sections 
which impose forfeiture, not only of the 
spirits owned by the offender, wherever it 
may be, but, of the tools, implements and all 
personal property found on the premises, and 
the lot of land, also (sections 22 and 44). 
Now, to suppose that congress, by the 96th 
section, meant to declare, that those who vio- 
lated the law in any particular should, not- 
withstanding the specific penalty or forfeit- 
ure previously declared in any other section, 



forfeit, also, all spirits owned by them, is to 
impute to them little less than an absurdity. 
In the sections referred to, forfeiture of all 
spirits, and much more than that, was al- 
ready imposed. It is not to be supposed, 
that, by the 96th section, those previously 
declared forfeitures were made less. Besides, 
the argument, that the 96th section spreads 
forfeiture of all spirits, &e„ over the whole 
act, including those two prior sections, and 
some others containing similar forfeitures, 
involves incongruity between parts of the 
statute, and would raise the question of law, 
whether the 96th section did not operate as 
a quasi repeal, or revocation, of the prior for- 
feitures specifically declared. 

Without prolonging discussion upon the 
question, I must hold, that the forfeiture of 
spirits declared by the 96th section does not 
apply to cases or offences described in other 
sections, wherein a specific penalty or pun- 
ishment therefor is imposed for the offence. 
The demurrer is, therefore, sustained. 



Case No. 15,960a. 

UNITED STATES v. ONE THOUSAND 
SEVEN HUNDRED AND FIFTY- 
SIX SHARES. 

[Betts' Pr. Cas.] 

District Court, S. D. New York. Nov. 12, 1863. 

"War — Alien Enemies — Inhabitant of Rebel- 
lious State — Inability to Sue. 

[The rebellion and open hostility of Alabama 
against the United States from 1861 to 1865 
rendered every inhabitant of that state an alien 
enemy, incapable, during such hostilities, of 
appearing in a United States court as a claim- 
ant of property libeled therein.] 

[Libel of information by the United States 
to condemn 1,756 shares of the capital stock 
of the Great Western Railroad Company of 
Illinois. Heard on motion by the United 
States to strike the answer, claim, and ap- 
pearance interposed on behalf of Leroy M. 
Wiley, on the ground that said claimant was 
at the time of the making of the motion, and 
ever since the breaking out of the Rebellion 
had been, residing in Alabama.] 

E. Delafield Smith, U S. Dist Atty. 
Bowdoin, Larocques & Barlow, for Leroy 
M. Wiley. 

BETTS, District Judge. The eourt as- 
sumes, upon the face of the pleadings pre- 
sented in this suit, that an actual and ear- 
nest contestation in law is contemplated be- 
tween the parties seeking to be heard, re- 
specting the real ownership and disposition 
of the considerable property involved in the 
pending action. Aside of the interests 
sought to be guarded or enforced, in respect 
to Leroy M. Wiley, individually, the Great 
Western Railroad Company of 1S59 have 
also intervened, by their agent, and put in 
an answer and claim, in opposition to the 
libel of information filed by the United 
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States, setting up a legal authority or inter- 
est in themselves to the property prosecuted, 
which claim, if properly made, is entitled to 
be heard and adjudged upon, according to 
the principles of law and justice; hut it 
•cannot be permitted that a party, without 
having a lawful standing in court, shall in- 
tercept or intermeddle with the orderly ac- 
tion of the law in its due processes, if he be 
destitute of a capacity to act as a suitor be- 
fore the court. The present motion proceeds 
upon that doctrine. The gist of the applica- 
tion of the libellants is that Leroy M. Wiley 
has no personal standing in a court of the 
United States, in respect to claims, property, 
interests, or trusts of any description, in suit 
or prosecution before that court, he being an 
alien enemy of the United States, and thus 
disqualified from being a volunteer party in 
respect to civil suits before those tribunals, 
resting upon contracts or legal liabilities; 
unless, perhaps, ransom bills, or bills of ex- 
change for personal subsistence, drawn by 
prisoners of war. and held by alien enemies 
(1 Kent Comm. 68, passim; 2 Wildm. Int. 
Law, 274, 275), may be exceptions. No such 
privilege attends the demand of the claim- 
ant in this instance. Wiley, by intervening 
and attempting to enforce a supposed title 
or lien in respect to the railroad shares and 
dividends, would become a party actor in the 
suit, equally as if prominent in its inception. 
This, in a judicial sense, is the legal relation 
of both parties to the suit in actions in rem, 
as each side acts affirmatively in carrying 
on the processes and remedies imparted to 
them respectively by the action, and seeks 
positive adjudication in his favor in the dis- 
posal of effects and interests within the 
jurisdiction of the court. 

The answer and claim interposed and 
placed on file in this suit declares upon its 
face that the claimant, "Leroy M. Wiley, is 
of Eufaula, in the state of Alabama," and 
that fact is also asserted and attested to in 
the test oath accompanying the claim when 
filed. The court must take judicial notice 
that Alabama is an insurrectionary state, 
having been, at the commencement of this 
suit, and yet continuing, in a condition of 
rebellion and actual hostility against the 
United States. That condition constitutes all 
the inhabitants of that state alien enemies 
of this country. This is indisputably so on 
the principles of international law, in re- 
gard to residents in countries foreign to each 
other. 3 Phillim. Int. Law, c. 6, §S2; Hal- 
leck, Int. Law, c 29, § 6; 1 Kent, Comm. 
76. In Jecker v. Montgomery, 18 How. [59 
U. S.] 112, the supreme court say: "In a 
slate of war between two nations, declared 
by the authority in whom the municipal con- 
stitution vests the power of making war, the 
two nations, and all their citizens or sub- 
jects, are enemies to each other." Still more 
emphatically and pertinently, in respect to 
the existing Rebellion in this country, the 
same court declares that the residents of the 



several states in war with the United States 
are enemies to this country, to the same 
effect as if citizens or subjects of a foreign 
nation. Cranshaw v. U. S. [unreported], de- 
cided March, 1863. 

It is unimportant to determine on this mo- 
tion whether the right of Wiley in the sub- 
ject-matter of the suit before the court is 
determined definitely by the subsisting state 
of hostilities between the place of his res- 
idence and the United States, or only sus- 
pended during such war; this decision goes 
no further than to rule that he is disqualified 
and inhibited from becoming a party to the 
pending aetion. I do not in this decision discuss 
the regularity of practice pursued in making 
appearance and answer for Wiley. I con- 
sider him effectively barred by law of all 
powers to intervene in court. The applica- 
tion of the libellants is therefore granted, 
and it is ordered that the answer and claim 
interposed in this suit on behalf of Leroy M. 
Wiley has been irregularly and improperly 
admitted on file in the cause, and that the 
same be stricken therefrom. 

[NOTE. A motion by the United States to 
strike out an answer filed in behalf of the 
Great Western Railroad Company was subse- 
quently granted (Case No. 15^960b), and a de- 
cree was thereafter given for libellants. On 
appeal this was reversed by the circuit court, 
and the libel dismissed. Id. 15,961.] 



Case No. 15,960b. 

UNITED STATES v. ONE THOUSAND 
. SEVEN HUNDRED AND FIFTY- 
SIX SHARES. 

[Betts' Pr. Cas.] 

District Court, S. D. New York. Feb. 24, 1864. 

War — Alien Enemy — Cosdemnation of Pbop- 
ebtt — Ownership — Parties. 

[Upon a libel of information by the United 
States to condemn property of an alien enemy 
consisting of certain railway shares, the rail- 
way company cannot become a party without 
showing, as provided by admiralty rule 12, that 
it is the true and bona fide owner, and that no 
other person is the owner of the property in dis- 
pute.] 

[Libel of information by the United States 
to condemn 1,756 shares of the capital stock 
of the Great Western Railroad Company of 
Illinois. A motion by the United States to 
strike out the answer, claim, and appearance 
interposed in behalf of Leroy M. Wiley was 
granted. U. S. v. One Thousand Seven Hun- 
dred and Fifty-Six Shares, Case No. 15,960a. 
Heard on motion hy the United States to 
strike out the answer and claim interposed 
in behalf of the Great Western Railroad 
Company.] 

The District Attorney, for the United 
States. 

Mr. Lord, for the Great Western Railroad 
Company. 

BETTS, District Judge. The information 
' demanding the forfeiture of the effects prose- 
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cuted in rem in this suit was filed August 
25, 1S03. Process of attachment and moni- 
tion in due form of law was issued to the 
marshal, under the seal of the court, the 
same day, against the property named in 
the information, returnable in court the 
15th of September thereafter. On that day 
it was returned by the marshal, with a cer- 
tificate endorsed thereon, officially, that he 
had, on the 25th day of August, 1863, at- 
tached the above described 1,756 shares of 
stock, and given due notice to all persons 
claiming the same, &c. 

It is unnecessary to detail the intermedi- 
ate steps taken by parties attempting to in- 
tervene and make defenses in the suit, or 
all the past proceedings before the court, in 
respect to the same. It is sufficient to say, 
that in November term, 1863, the court, on 
motion of the United States attorney, and 
after hearing the respective parties, ordered 
the answer and claim interposed in the 
case, in defence of the suit in favor and sup- 
port of the alleged ownership or interest of 
Leroy M. Wiley in the stocks and property 
seized in the suit, to be stricken or with- 
drawn from the case, because he was a resi- 
dent in one of the Confederate States, and 
an enemy of the United States, and as such 
incapacitated to maintain an action, or be- 
come a party litigant in his own right, in 
a civil cause of action in a court of the Unit- 
ed States, during such disability. October 
17, 1863, an answer and claim were put on 
file in the cause in the name of the "Great 
Western Railroad Company of 1859, inter- 
vening for the benefit of themselves, and as 
trustees of such other persons as may be 
entitled to 1,756 shares of the capital stock 
of the said company, and to §53,000, or there- 
abouts, alleged to be due, owing, and un- 
paid upon certain coupons or certificates of 
indebtedness and promises to pay, belong- 
ing to, and alleged to be cut off and detach- 
ed from certain bonds of the said corpora- 
tion." [The suit was discontinued as to 
everything but the stock, and dividends 
thereon.] Under the representation of title 
or right vested in themselves, that corpora- 
tion attempt* to claim a legal right to inter- 
vene and contest the subject-matter involved 
in the suit initiated in this information, and 
defend the suit, as against (1) the act of 
forfeiture charged therein; (2) the jurisdic- 
tion of the court in the case; (3) the liabili- 
ty of the property seized for any culpability 
of Wiley, the party charged. On the 14th of 
November thereafter, the United States at- 
torney obtained an order from the court, 
for four days' further time, to file exceptions 
to the above claim and answer, but such 
proceedings seem to have been taken by 
mutual understanding between the respec- 
tive counsel, that ultimate action was not 
perfected by the submission to the eourt of 
their differences in regard to the pleadings 
for consideration, until the 16th of Febru- 
ary, 180i. 



The points for determination on the mer- 
its accordingly now are, whether the rail- 
road company has perfected a lawful ap- 
pearance in the cause upon any rights of 
their own, in relation to the subject in liti- 
gation, or whether there is on the evidence 
any lawful right of representation in the 
suit, with Leroy M. Wiley individually, or 
independent of his personal appearance,, 
through the instrumentality of the railroad 
company or its agents. 

I perceive no reason for reviewing the 
ground taken in the previous appearances in 
defence of Wiley himself, under this same 
prosecution, that he has no standing in court 
as a volunteer party. The rule seems to be 
unequivocally determined both in the Eng- 
lish and American practice, that an alien 
enemy is incapable of maintaining a suit 
while he retains that character. Story, Eq. 
PI. § 51. As an enemy in rebellion or insur- 
rection in open hostility against his own 
country, he is stamped with all the disabili- 
ties of an alien. Jecker v. Montgomery, 18 
How. [59 U. SJ 112; The Prize Cases, 2 
Black [67 U. S.] 635. I think the fair im- 
port of the intervention of the railroad com- 
pany, although nominally in a corporate 
form, is virtually based upon no other in- 
terests than those resting personally in 
Wiley, and consequently cannot be sustain- 
ed in an American judicatory. Palpably it is 
only because he cannot vindicate an indi- 
vidual interest in this property by force of 
law, that an impalpable interest is surmised 
and put forward as possessing vitality 
enough to retain for his benefit, directly or 
eircuitously, through the assumption of equi- 
ties resting in his agents or creditors, the 
property which would, under the laws of 
his just allegiance, be doomed to the expia- 
tion of his crimes against his country. That 
property is returned in court as under actual 
seizure by the marshal on the process issued 
against it. Its situs was at the time ac- 
cordingly within the jurisdiction of the court, 
whether placed in charge of a foreign or 
alien, natural or political person. If technic- 
ally there might be ordinarily impediments 
to carrying on suits for private debts or claims 
against property held out of the regular 
scope and action of the machinery of the 
law, that consideration cannot avail against 
confiscation statutes, which remove all limi- 
tations and restrictions of the government 
in that respect, and authorize the arrest of 
the inculpated property and its forfeiture 
wherever it may be found, or however it may 
be represented. Act July 17, 1S02 (12 Stat. 
591, § 7). The statute places the captured 
property, subject to all the liabilities if ar- 
rested here, in the actual keeping of a re- 
mote corporation, as if it was within the 
authority and vaults of a bank or railroad 
corporation of the city of New York. 

Independently of these general principles 
which subject the effects of traitors to con- 
fiscation by means of summary actions ap- 
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pointed by statutory provisions free of the 
common law formalities, the parties at- 
tempting to intervene in this suit and liti- 
gate the rights of the government in prose- 
cution, do not qualify themselves to inter- 
meddle in the matter. The 26th rule in ad- 
miralty of the supreme court requires every 
person, in order to be received as a defend- 
ant, entitled to controvert the right to prop- 
erty of any kind seized in rem by another, 
"to verify his own claim on oath, stating 
that the claimant, by whom or on whose be- 
half the claim is made, is the true and bona 
fide owner, and that no other person is the 
owner thereof." No such proof is affixed to 
the claim in this instance; nothing beyond 
a hypothetical and equivocal intervention is 
f uriiished at all, and that is by a person hav- 
ing no personal interest in the matter, and 
not being a legal representative of the cor- 
poration attempting to appear, and who is 
supposed to apprehend it may incur a con- 
tingent liability in respect to the effects 
seized. No adequate evidence is therefore 
before the court, authorizing the railroad to 
appear in this cause to resist its progress, or 
question the full right of the informants to 
press the same to a legal decision. The case 
of Brown v. U. S., 8 Cranch [12 U. S.] 110, 
cited by the claimant's counsel, fortifies the 
principle of this decision. The seizure of 
the property was there adjudged illegal, be- 
cause there was no authority of law justi- 
fying its condemnation, whilst this proceed- 
ing is sanctioned by express statute. Acts 
Aug. 6, 1861 [12 Stat. 319], July 17, 1S62 [12 
Stat 591], The motion on the part of the 
United States attorney to strike the claim 
and answer from the files of the court in 
this suit is granted. 

[Thereafter a decree was rendered for libel- 
ants, but was reversed, and the libel dismissed 
by the circuit court in Case No. 15,961,] 



Case "No. 15,961. 

UNITED STATES v. ONE THOUSAND 

SEVEN HUNDRED AND FIFTY-SIX 

SHARES OF CAPITAL STOCK. 

[5 Blatchf. 231.] i 

Circuit Court, S. D. New York. May 29, 1865. 

Confiscation— Civil War— Property Employe© 
is Aid of Rebellion — Informer's Share — 
Jurisdiction — Seizures on Land — Interna- 
tional Law— Pra'ciice— Parties. 

1. Under the act of August 6, 1861 (12 Stat. 
319), a forfeiture of property is provided for 
only in case the property is employed, with the 
knowledge or consent of its owner, in aid of 
insurrection. 

2. By that act, one-half of the proceeds of a 
forfeiture under that act goes to the informer. 

3. The whole of the proceeds of a forfeiture 
under the act of July 17, 1862 (12 Stat. 589), 
goes to the United States. 

4. A district court of the United - States iu 
New York cannot acquire jurisdiction in rem, 



i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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to declare a forfeiture, under those acts, Of 
shares in the capital stock of an Illinois cor- 
poration. 

5. The seizure of enemy property, by the 
United States, as prize of war, on land, jure 
belli, is not authorized by the law of nations, 
and can be upheld only by an act of con- 
gress. 

[Cited in U. S. v. Stevenson, Case No. 16,- 
' 396.] 

6. Under the said acts of August 6, 1861, and 
Julv 17, 1862, the proceedings to condemn 
enemy property, when seized, must conform 
to the proceedings in admiralty and revenue 
cases. 

[Cited in U. S. v. Stevenson, Case No. 16,- 
396.] 

7. An alien enemy has, under those acts, a 
right to appear as claimant of his property 
sought to be condemned, as forfeited, by a pros- 
ecution in rem under those acts, and to answer 
nnd defend the suit. 

[Cited in De Jarnett v. De Oiverville, 56 Mo. 
445.] 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York.] 

This was a libel of information, filed in the 
district court, by the United States, against 
1,756 shares of the capital stock of the Great 
Western Railroad Company of Illinois, a cor- 
poration created under the laws of the state 
of Illinois, praying its condemnation, as hav- 
ing been the property of one Leroy M. Wiley, 
and as being forfeited to the United States. 
The district court decreed in favor of the 
libellants. The decree ordered the stock to 
be sold, and the proceeds, after the payment 
of a private debt of Wiley's, and of the costs 
of the suit, to be paid, one-balf to the United 
States and the other half to the informer 
mentioned in the libel. Wiley and the com- 
pany, who appeared and put in claims and an- 
swers, appealed to this court. 

William M. Evarts and Charles Donohue, 
for the United States. 

Daniel Lord and Jeremiah Larocque, for 
claimants. 

NELSON, Circuit Justice. The libel in this 
case is founded upon two acts of congress, one 
passed on the 6th of August, 1861 (12 Stat. 
319), and the other passed on the 17th of July, 
1862 (Id. 589). 

The 1st section of the act of August 6, 
1861, declares, that if any person or persons, 
&c, shall purchase or acquire, sell or give, 
any property of whatsoever kind or descrip- 
tion, with the intent to use or employ the 
same, or suffer the same to be used or em- 
ployed, in aiding or abetting such insurrection 
or resistance to the laws, or any person or 
persons engaged therein, or if any person or 
persons, being the owner or owners of any 
such property, shall knowingly use or employ, 
or consent to the use or employment of the 
same, as aforesaid, all such property is de- 
clared to be lawful subject of prize and cap- 
ture, wherever found, &c. The 2d section de- 
clares, that such prices and capture shall be 
condemned in the district or circuit court of 
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thfe United States, &c, or, in admiralty, in 
any district in which the same may he seized, 
or into which they may he taken and pro- 
ceedings first instituted. The 3d section pro- 
vides, that the attorney-general, or any dis- 
trict attorney of the United States, may insti- 
tute the proceedings of condemnation, and, 
in such case, wholly for the benefit of the 
United States, or, any person may file an in- 
formation with such attorney, in which case 
the proceedings shall be for the use of such in- 
former and the United States in equal parts. 

The 6th section of the act of July 17, 1862, 
declares, that if any person, &c, being engag- 
ed in armed rebellion against the government 
of the United States, or aiding or abetting 
such rebellion, &c, all the estate and property, 
moneys, stocks, and credits of such person 
shall be liable to seizure as aforesaid, and it 
shall be the duty of the president to seize and 
use them as aforesaid, or the proceeds there- 
of. The 7th section declares, that proceedings 
in rem shall be instituted in the name of the 
United States, in any district court thereof, 
&c, within which the property or any part 
thereof may be found, or into which the same, 
if movable, may first be brought, which pro- 
ceedings shall conform as nearly as may be 
to proceedings in admiralty or revenue cases; 
and, if said property, whether real or person- 
al, shall be found to have belonged to a person 
engaged in rebellion, or who has given aid or 
comfort thereto, the same shall be condemned 
as enemies' property, and become the property 
of the United States, and may be disposed of 
as the court shall decree, and the proceeds 
thereof paid into the treasury of the United 
States. 

Leroy M. Wiley appeared by his proctors, 
and put in a claim to the stock in question, 
and also his answer to the libel of informa- 
tion, which were afterwards stricken, by or- 
der of the court, from the files. [Case No. 15,- 
960a.] The Great Western Railroad Company 
also appeared by its proctors, and filed a claim 
and answer, which also were subsequently 
stricken from the files, by like order. [Id. 
15,980b.] Afterwards, a decree of default was 
entered against the parties claimants. Proofs 
were then taken, ex parte, of the facts charged 
in the libel of information, and a decree of 
condemnation of the stock was entered, direct- 
ing a sale of it by the marshal, and that the 
proceeds, after the payment of the costs and 
charges, be distributed to the United States 
and the informer in equal parts. The claim 
and answer of Wiley were stricken from the 
files, as appears from the papers and the opin- 
ion of the court, upon the ground that it was 
shown that he was a resident of the state of 
Alabama, a state declared to be in insurrection 
against the United States, and hence an alien 
enemy, and that he had no persona standi in 
court. The claim and the answer of the rail- 
road company were stricken out, upon the 
ground, substantially, that they had inter- 
vened for the benefit of Wiley, a stockholder 
in the company. I 



It will be observed, that the principle or 
ground of proceeding, with a view to the con- 
demnation and forfeiture of the property un- 
der the two acts of congress, is different The 
first act places the forfeiture upon the fact of 
the use or employment of the property in aid- 
ing, abetting or promoting the insurrection or 
resistance to the laws. All such property is 
declared to be lawful prize, and liable to con- 
fiscation. The real issue under that act is, 
whether or not the property seized has been 
so used or employed with the knowledge and 
consent of the owner. The owner may or may 
not be an alien enemy; and, even if he be an 
alien enemy, his property is not the subject of 
a proceeding under the act, unless it can be 
shown to have been used or employed for the 
purpose mentioned. This particular use or 
employment lies at the foundation of the for- 
feiture. Now, the property sought to be con- 
fiscated in the present proceedings, is stock 
in an incorporated company, in the state of 
Illinois. Its situs is in that state; and there is 
great difficulty in perceiving how such an in- 
terest or species of property is capable of be- 
ing used or employed in contravention of the 
provisions of the statute. But, waiving this, 
although the court required proof of the fact 
of the use or employment of the stock in aid- 
ing or abetting the insurrection, within the 
meaning of the act of congress, before con- 
demnation, we find no evidence whatever in 
the record on the subject; and yet the forfei- 
ture is declared under the act of August 6, 
1861, as one moiety of the proceeds is directed 
to be paid to the informer. Under the act of 
Tuly 17, 1862, the whole of the proceeds go to 
the government. This decree must have been 
an oversight, as all the proofs on the record 
apply exclusively to the offence charged in the 
latter act. There is some confusion of ideas 
in the libel of information, which, probably, 
misled the court in the decree; for, while the 
libel embraces both acts of congress, which, as 
we have seen, are different in principle and 
ground of proceeding, it concludes by praying 
that the proceeds, after condemnation and 
sale of- the stock, be distributed to the govern- 
ment and the informer in equal parts; and the 
decree is in conformity with the prayer. The 
libel of information and the decree are under 
the act of August 6, 1861, while the proofs are 
all under the act of July 17, 1862. 

Besides the irregularities in the proceed- 
ings, already stated, it is quite clear that the 
court below never acquired jurisdiction of the 
res, by any lawful seizure of the stock in ques- 
tion. The property consisted of an interest in 
the capital stock and dividends of an incorpor- 
ated company in the state of Illinois, and 
which, as respects the legal proceedings in the 
Southern district of New York, is, in judg- 
ment of law, to be regarded as a foreign cor- 
poration, as much so as a corporation in Lon- 
don. The process of the court could not reach 
it. The situs of the property was beyond this 
district, and out of the jurisdiction of the 
court It appears that the company had an 
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agent in the city of New York, in charge of a 
transfer book of their stock, and who was 
simply authorized to receive and enter trans- 
fers of stock; and the seizure attempted and 
sought to be maintained was made through 
this agent. The act of August 6, 1861, pro- 
vides, that the prizes and captures shall be 
condemned in the district or circuit court of 
the United States in any district in which the 
same may be seized, or into which they may 
be taken, and the proceedings be first insti- 
tuted. By the act of July 17, 1862, proceed- 
ings in rem may be instituted in any district 
court within which the property may be 
found, or into which the same, if movable, 
may first be brought. Now this stock of the 
Illinois corporation belonging to Wiley, and 
which is the subject of condemnation by the 
decree of the court, could be seized only in the 
district in which the corporation is situated. 
It could neither be seized in this district nor 
be brought into it. Nor could it be seized or 
condemned without instituting proceedings 
against the corporation, the stock of which is 
sought to be condemned. It may be that a 
suit might be instituted against the owner in 
personam, and such proceedings be had as 
would lead to condemnation and forfeiture. 
But, in the absence of the owner, and in a 
proceeding in rem against the stock itself, 
which is the present case, the seizure and 
condemnation could take place only in the 
district in which the corporation is situated. 
We come now to what I regard as the most 
important question in the case, and that is, 
whether or not the court below was right in 
striking from the files the claim and answer 
of Wiley, and in entering his default, on the 
ground that he was an alien enemy, and 
could have no standing in court. The act 
of July 17, 1862, provides, "that, to secure the 
condemnation and sale of any such property, 
after the same shall have been seized, &c, 
proceedings in rem shall be instituted, in the 
name of the United States, in any district 
court, &c, which proceedings shall conform 
as nearly as may be to proceedings in admi- 
ralty or revenue cases; and, if said property, 
whether real or personal, shall be found to 
have belonged to a person engaged in rebel- 
lion, or, who has given aid or comfort thereto, 
the same shall be condemned as enemies' 
property, and become the property of the 
United States," &c. The act of August 6, 
1861, speaks of the seizures, as prizes and 
captures to be condemned either in the circuit 
court, or in admiralty, in the district court. 
These acts provide for the seizure of enemies' 
property, as prize of war, on land, jure belli, 
which, according to the case of Brown v. 
TJ. S., 8 Cranch [12 U. S.] 110, is not author- 
ized by the law of nations, and can be up- 



held only by an act of congress; in other 
words, by the municipal law of the nation 
seeking to enforce the forfeiture. The law 
of nations authorizes captures, as prize of 
war, on the high seas— these acts cf con- 
gress, on the land; and, in the latter case, 
the acts expressly provide that the pro- 
ceedings shall conform to the proceedings 
in admiralty and revenue cases, and that, 
if the property is found to belong to a per- 
son engaged in the rebellion, it shall be 
condemned as enemies' property. These 
acts of congress are but an extension of 
the rule which, according to international 
law, has always been applied, jure belli, to 
enemies' property at sea. Now, the princi- 
ple that an alien enemy has no standing in 
court, and cannot appear and defend his 
property seized as prize of war on the high 
seas, does not appear to have ever been ap- 
plied to a claimant in the admiralty. On 
the contrary, the books are full of cases in 
which the very question involved was the 
national character of the claimant— whether 
he was a neutral or an enemy. I need refer 
to only a few of them: The Indian Chief, 3 
C. Rob. Adm. 12; La Virginie, 5 C. Rob. 
Adm. 98; The Fama, Id. 106; The Boedes 
Lust, Id. 234; The President, Id. 277; The 
Gerasimo, 11 Moore, P. C. S8; The Baltica, 
Id. 141. In many of the prize cases grow- 
ing out of the recent Rebellion, the main 
point involved turned upon the fact wheth- 
er or not the claimant was a neutral, or a 
loyal citizen, or an enemy. Indeed, at the 
very last term of the supreme court, these 
questions were before it and were fully dis- 
cussed and decided. All of these cases are 
applicable to and control the question in the 
present case. The two proceedings— the 
one a capture on the high seas, the other a 
capture on land— are analogous, not merely 
in their nature and purpose, but are made 
so by the acts of congress. 

I have not deemed it necessary to discuss 
the question raised, whether or not the 
claimant can be regarded as an alien enemy, 
he having been a citizen of the United 
states at the breaking out of the war, and 
being still a resident of one of the states, 
inasmuch as, according to the cases al- 
ready referred to, even if he be an alien 
enemy, he is entitled to appear as a claim- 
ant, and contest the allegations in the libel. 

Several other questions of great interest 
and importance have been discussed in the 
course of the argument, going to the merits; 
but, as the views already expressed dispose 
of the case, I forbear to notice them. 

The decree of the court below must be re- 
versed, and the libel of information be dis- 
missed. 
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Case No. 15,962. 

UNITED STATES v. ONE THOUSAND 
THREE HUNDRED AND EIGHTY- 
TWO HOGSHEADS OF SUGAR. 
[New York Times, March 23, 1862.] 

District Court, S. D. New York. March 22, 

1862. 
Customs Laws— Seizure for Undervaluation— 
Amount of Bond. 
[In bonding merchandise seized by the col- 
lector for alleged undervaluation, the amount 
of the bond should equal the appraised value 
of the goods, and the collector cannot require 
a bond covering the appraised value plus the 
amount of the duties.] 

Sidney "Webster, for claimants. 
Ethan Allen, Asst. U. S. Dist. Atty. 

Before BETTS, District Judge. 

The collector lately seized 1,3S2 hogsheads, 
of sugar, claimed by P. Luling & Co., on the 
ground that they were undervalued. The 
appraised value of the goods was $23,' WO. 
The duties on the same were §15,000.. The 
collector of the port instructed the district 
attorney in bonding the goods to demand a 
bond for $43,000, covering both thf- duties 
and the appraised value. To this the claim- 
ant demurred, and came before the court for 
its order in the premises. The attorney for 
the claimants contended the government 
could demand a bond for $28,000 only, that 
being the appraised value; that upon with- 
drawing the goods under the bond, the claim- 
ants were bound in any event to pay $15,000 
duties, and that if this $15,000 should also 
be included, in the bond, and the bond should 
be forfeited, that then the $15,000 would 
be necessarily paid by the claimants the 
second time, which would be unjust. Upon 
hearing argument on the other side, the 
judge said "that this matter had been de- 
cided before." He had previously given his 
decision that the government could claim for 
only the appraised value, and directed the 
entry of the following order: 

"On motion of Sidney Webster, Esq., for 
the claimants, for bonding the merchandise 
in this suit, and upon hearing said proctor in 
support of said motion, and upon hearing 
Ethan Allen, Esq., assistant United States 
district attorney, in opposition thereto, it is 
hereby ordered that the merchandise in ques- 
tion be bonded at their appraised value, 
exclusive of the duties; and if the parties do 
not agree as to the appraised value, that an 
appraiser or appraisers will be appointed by 
this court to determine the value thereof." 

The goods were bonded for $28,000, ac- 
cordingly. 



Case No. 15,963. 

UNITED STATES v. ONE THOUSAND 
THREE HUNDRED AND EIGHTY- 
TWO HOGSHEADS OP SUGAR. 

[Cited in Four Cases Silk Ribbons, Case 
No. 4,986. An opinion was delivered by 
SMALLEY, District Judge, but it has never 
been reported, and is not now accessible.] 



Case Ko. 15,964. 

UNITED STATES v. ONE THOUSAND 
THREE HUNDRED AND SIXTY- 
THREE BAGS OP MERCHANDISE. 

[2 Spr. 85; i 25 Law Rep. 600.] 

District Court, D. Massachusetts. Aug.. 1863. 

New Trial — Customs Laws — Examination of 
Goods. 

1. Grounds upon which a court of common 
law may grant a new trial. 

2. It seems that the proper construction of 
the act of 1799, c. 22, § 67 (1 Stat. 677), re- 
quires that each package shall be examined by 
a custom-house officer in the presence of two 
merchants, and that, to constitute such pres- 
ence, the merchants must be in such a situation 
as to be able to witness such examination, an8 
to see and testify to a part at least of the con- 
tents of each package. 

R. H. Dana, Jr., U. S. Dist. Atty., and T. K. 
Lothrop, Asst. U. S. Dist. Atty. 
C. L. Woodbury, for claimants. 

SPRAGUE, District Judge. In this case 
there has been a verdict for the United States, 
and the claimants of the property move for a 
new trial. 

The question how far the power of the court 
extends in granting new trials has been elab- 
orately discussed by the counsel for the United 
States. 

It is admitted that if the verdict rests on 
wrong instructions, or if, with correct instruc- 
tions, it rests on a mistake or disregard of the 
law by the jury, or if it is the result of bias, or 
mistake of facts,— in short, if the verdict is not 
the result of the judgment of the jury on the 
facts in evidence with a correct application of 
the law,— the court may order a new trial; but 
it is contended that if the result is a verdict of 
the jury, in the sense of law,— that is, a result 
of the judgment of the jury upon a correct ap- 
plication of the law,— the verdict must stand; 
and it is urged that to grant a new trial for 
other reasons is to infringe upon the constitu- 
tional x.ght of trial by jury. 

It is to be remembered that a new trial 
does not remove the cause from the jury 
to the court, but from one jury to another. 
The question is not which tribunal, the court 
or the jury, shall decide the case, but how 
far a verdict of one jury is conclusive against 
a motion for a re-trial before another jury. 

The idea that the constitution renders a 
first verdict sacred, so as to interfere with 
the allowance of a second trial, is of recent 
origin. Formerly, in Massachusetts, the los- 
ing party could have a second trial as of 
right by merely claiming an appeal. If the 
second verdict was the same as the first, 
it was conclusive unless the court, in its. 
discretion, should see fit to set it aside. If 
the result of the second trial was different 
from that of the first, the losing party had 
a right, by a process of review, to have 
another trial. The losing party in this third 

i [Reported by John Lathrop, Esq., and here- 
reprinted by permission.] 
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trial, having had two verdicts against hira, 
was concluded thereby, unless the court 
should grant him a new trial. By this sys- 
tem it was not thought safe to rely upon 
the finding of a single jury. A party could 
claim a re-trial as matter of right until two 
verdicts had gone against him, and even then 
the court had the power to grant another 
trial if in their discretion they should deem 
it proper. This system commenced at an 
early period, and was in operation for a 
long time. It continued for some years after 
Maine became a separate state. I had there 
some agency in bringing about a change. 

The first step was to take away the right 
of a third trial, that is,' the process of re- 
view. Those in favor of this change did 
not contend that the constitutional right to 
trial by jury was infringed or impaired by 
allowing a second and third trial. That idea 
was never suggested. Their arguments rest- 
ed wholly upon expediency. It was insisted 
that such protracted litigation was unnec- 
essary, and created great expense, vexation, 
and danger of perjury. No one contended 
that a single verdict ought to be conclusive. 
On the contrary, the advocates for the abro- 
gation of the old system urged that the 
known power of the court to grant new 
trials would be a sufficient safeguard against 
erroneous and improper verdicts, and that 
it should be left to an impartial tribunal to 
determine whether justice required a re-in- 
vestigation, rather than to the will of a 
biased, perhaps heated and vindictive party. 

The constitution secures a trial by jury, 
without defining what that trial is. "We are 
left to the common law to learn what it is 
that is secured. Now the trial by jury was, 
when the constitution was adopted, and for 
generations before that time had been, here 
and in England, a trial of an issue of fact 
by twelve men, under the direction and su- 
perintendence of the court This direction 
and superintendence was an essential part 
of the trial. The question really is, what is 
the extent of the superintending power? 
The court was undoubtedly authorized to 
exercise a supervision over verdicts, and to 
sustain them or set them aside. This power 
was given for the furtherance of justice. 
But the law did not specify the cases in 
which verdicts should be set aside and new 
trials granted. That was left to the judg- 
ment of the court It rested wholly in the 
discretion of the judge to determine under 
what circumstances and for what causes a 
verdict should be set aside. And his de- 
cision was final, being subject to no revision 
by appeal or writ of error. Yet, as in other 
cases of discretion, it was not intended to, 
be an arbitrary or capricious, but a judicial 
discretion, to be exercised for good reasons. 
But each judge must determine for himself 
the sufficiency of the reasons. He should 
indeed welcome all the light that could be 
thrown upon his path, and carefully examine 
the decisions of his predecessors, to see how 
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far the practice of the courts has gone, and 
what rules or principles could be deduced 
therefrom. These rules could not indeed 
bind his own judgment; but, having been 
practically adopted by enlightened jurists, 
they would, to some extent, aid and influ- 
ence the formation of his own opinions. 
Prior decisions were examined, not because 
they could make or authoritatively declare 
the law prescribing the circumstances under 
which a new trial should be granted, but as 
tending to show how a discretionary power 
could be most wisely exercised. 

It appears, then, that at the time of the 
adoption of the constitution, it was a part 
of the system of trial by jury in civil causes 
that the eourt might, in its discretion, set 
aside a verdict This power had for a long 
time been frequently and freely exercised 
without auestion; and if a judge does not 
go further in granting new trials than the 
known practice of the courts at the time 
of the adoption of the constitution he can- 
not be justly charged with encroaching upon 
the trial by jury. On the contrary, he may 
be said to uphold it because each party, 
the losing as well as the winning, has a 
right to the legitimate trial by jury, with 
all its safeguards, as understood when the 
constitution was adopted. As to the prac- 
tice in our own courts, we have no reports 
of decisions prior to the Revolution, but it 
is known that they were founded upon and 
followed those of the common-law courts in 
England. Mr. Dane, who was an eminent 
public man and a learned lawyer during the 
Revolution and at the time of the adoption 
of the constitution, lays it down without 
qualification in his great work on American 
Law, that the granting of new trials rests 
in the discretion of the court, and that it is 
a maxim that a new trial should be granted 
when justice requires it He refers to some 
of the English decisions to show in what 
cases this power had been exercised. Those 
decisions are very numerous, and show that 
the court had little hesitation in granting a 
second trial where the result of the first 
had not been satisfactory. The mere certif- 
icate of the judge who tried the case that 
he was not satisfied with the verdict, was 
sometimes sufficient cause for setting it 
aside. I shall not attempt an enumeration 
of the English decisions, but refer to one 
which took place just previous to our Revo- 
lution, and which more than covers the case 
now before me. It is Norris v. Freeman, 3 
Wils. 3S, decided in 1769. 

The question for the jury in that case was 
whether the signature to a release was gen- 
uine. There were two attesting witnesses, 
one of whom was called and testified to 
the signature, and said that the release was 
signed at the plaintiff's house. The same 
party called witnesses acquainted with the 
handwriting of the supposed signer who tes- 
tified to their belief that it was genuine. 
The other side called witnesses who testi- 
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fied that the parties to the instrument were 
not, and could not have been, at the place of 
signature at the time of the date of the in- 
strument. It did not, however, appear pos- 
itively that the date was not inserted prior 
to the time of the alleged signing. They 
also called persons familiar with the hand- 
writing, who testified against its genuine- 
ness. The other attesting witness was not 
called by the party relying upon the release, 
nor was any reason given for not calling 
him. The verdict established the release. 
It was set aside, not on the ground that it 
was unjustifiable on the evidence before the 
jury, but because the party setting up the 
release might have called the other attest- 
ing witness; and, in such a state of the evi- 
dence, there ought to be a new trial in or- 
der that the available direct testimony might 
be produced. Yet in that case the jury 
might and should have weighed the fact of 
the non-production of that witness as bear- 
ing against the party setting up the release. 

In the case now before me, one question 
put in issue was whether the goods had 
been examined as prescribed in the 67th sec- 
tion of the statute of 1799, c. 22 [1 Stat. 677]. 
The government held the affirmative, and 
to maintain it called four witnesses, a cus- 
tom-house officer and three merchants. The 
officer and one of the merchants testified in 
general terms that they all four went to the 
place where these bags were deposited, and 
there made an examination of them, but 
they did not describe the manner of that ex- 
amination. The next merchant called went 
one step further and said that the bags 
were laid out in rows, and that the examina- 
tion was made by passing along by the 
several rows. The other merchant, being 
the one last called, testified that there were 
twelve or thirteen rows of bags, and that 
lie examined only a part of them. And thus 
the evidence was left without particular in- 
quiry or description of the mode in which 
the examination was made. The fair in- 
ference to be drawn from this testimony 
was that there had been a division of labor, 
by each merchant taking a separate row, 
and examining the contents of every bag in 
that row; and thus every bag was exam- 
ined by some one of the merchants, but not 
by two of them. This seemed to be the 
necessary conclusion from the testimony of 
the last two merchants, and entirely con- 
sistent with that of the other merchant and 
the officer, who both testified in general 
terms that all the bags were examined, with- 
out stating that any one of them was ex- 
amined by two persons, or by the officer 
when any two of the merchants were in a 
situation to see any part of the contents 
thereof. 

Upon recurring to the statute, I was of 
opinion that it required that each package 



should be examined by a custom-house of- 
ficer in the presence of two merchants, and 
that, to constitute such presence, the mer- 
chants must be in such a situation as to be 
able to witness such examination, and to 
see and testify to a part at least of the con- 
tents of each package. In this view of the 
law, it seemed to me that the evidence of 
the examination was incomplete, and that a 
further statement as to the manner in 
which it was made was desirable. I there- 
upon stated my view of the requirements of 
the statute, and suggested to the counsel 
for the government that he might, if he saw 
fit, recall his witnesses to state fully the 
manner in which the examination of the 
packages was made But neither of them 
was recalled. In charging the jury, I laid 
down the law as to the construction of the 
statute, as I have above stated it. and en- 
deavored to make them comprehend it. I 
recapitulated the evidence respecting the ex- 
amination, but did not deem it necessary 
to make any remarks upon it. 

The jury returned a verdict for the govern- 
ment. This was unexpected. It seemed to 
me that they must have misunderstood or 
disregarded either the law or the evidence. 
There was no conflict of testimony. All the 
evidence came from the four witnesses in- 
troduced by the government, the custom- 
house officer, and three merchants selected 
by him. No one of them had detailed the 
manner of the examination so as to make 
it clear that it was such as the statute re- 
quired, while one of them, at least, had made 
a statement from which it was to be in- 
ferred that it was not. All doubts and dif- 
ficulties might have been removed by re- 
calling these witnesses or a part of them. 
They must have well known their own mode 
of proceeding. It was not known to the 
claimants, they not being present. I think 
that this case not only comes within the 
authorities already cited, and the practice 
of courts previous to and at the time of the 
adoption of the constitution, but within the 
most restricted exercise of the power of 
granting new trials which has ever been 
known in our courts. 

The question whether the examination of 
this merchandise was such as the statute 
requires, must be submitted to another jury, 
tinder the second plea, the jury have found 
that the contents of the packages differed from 
the entry. I do not think it necessary that 
this or the other matters embraced by the 
verdict should again be tried; and the new 
trial will be granted upon such conditions 
that the contestation before the jury shall 
be confined to the mode in which the exam- 
ination of this merchandise was made, sav- 
ing, however, to the claimants the benefit of 
all exceptions which were taken to the rul- 
ings and instructions of the court. 
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Case No. 15,965. 

UNITED STATES v. ONE THOUSAND 

TWO HUNDRED AND NINETY-ONE 

BAIiES OF TOBACCO. 

[2 Lowell, 107; * 14 Int. Rev. Rec. 172.] 

District Court, D. Massachusetts. March, 
1872. 

Customs Duties— Foefeitpres— Forfeitable 
Valite— Release Bond. 

1. An importer who, for illegality, has for- 
feited his goods to the United States, loses the 
whole value of the goods in the home market; 
this, whether the goods are seized before or 
after entry. 

2. The forfeiture is the same whether the im- 
porter has given a warehousing bond, or has 
paid the duties, or has neglected to enter them. 

3. "When goods are seized in bond, the im- 
porter who wishes to have them released must 
stipulate for the value after the duties are 
paid, and not meiely for their value in bond. 

[This was an information containing sever- 
al counts against 1,291 bales of tobacco seized 
while on storage in an United States bonded 
warehouse, and alleged to be forfeited to the 
government because entered by means of a 
false invoice, and other false and fraudulent 
practices and appliances, under section 1, act 
March 3, 1863, c. 76 (12 Stat. 737). Samuel 
A. Way appeared as claimant, and filed a pe- 
tition that said goods might be delivered to 
him upon filing a bond for their appraised 
value, and that the appraisers might be or- 
dered to appraise said goods at their value in 
the bonded warehouse, less the amount of 
duties payable thereon.] 2 

P.'W. Hurd, for the United States. 
H. D. Hyde, for claimant. 

LOWELL, District Judge. Imported goods 
having been seized in the bonded warehouse 
for an alleged violation of section 3 of the act 
of 3d March, 1863 (12 Stat. 738), the claimant 
applies to have them delivered to him in the 
warehouse, upon his filing a stipulation for 
value, and that the appraisers be instructed 
to estimate them at their market price, less 
the duties. The district attorney maintains 
that the value should be the full market 
price. The question has been decided differ- 
ently by district judges of learning and abil- 
ity, and this want of agreement will necessi- 
tate a new examination of the question. 
Judge Blatchford's opinion is in favor of the 
claimant's position. Four Cases of Silk Rib- 
bons [Case No. 4,986], Judges Hoffman and 
Cadwalader have required the bond to be for 
the full market value. U. S. v. Twelve 
Thousand Three Hundred and Forty-seven 
Bags of Sugar [Id. 16,555]; U. S. v. Segars 
[Id. 16,249]. 

Leaving out of view the question of a pos- 
sible re-exportation of the goods, which I 
shall speak of later, it is very clear that an 
importer who has committed some fraud or 

1 [Reported by Hon. John Lowell, LL. D., Dis- 
trict Judge, and here reprinted by permission.] 

2 [From 14 Int. Rev. Rec. 172.] 
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illegality, by which his goods are forfeited to 
the United States, loses the full value of his 
goods at the home market, and not their 
value less the duties, which is a compromise 
between the home and the foreign value. 
This is admitted to be so if he has paid the 
duties; and he is not to be benefited by hav- 
ing smuggled them. The duties form part of 
the value here; and whether the goods are 
seized before or after entry, the importer is 
personally liable to pay the duties; and, to 
avoid circuity of action, section 89, Rev. St. 
1799 (1 Stat. 696), requires, that, upon his giv- 
ing a bond for value, he must also pay or se- 
cure the duties before receiving delivery of 
his goods. That section is scarcely more 
than declaratory of the common law; be- 
cause the duties are a debt, and the govern- 
ment has a lien on the goods for it, and there 
•would be an action for the amount, which- 
ever way the suit -was decided. It has, 
therefore, been the usual, as it is the proper, 
practice to appraise goods seized before en- 
try, or before the duties are paid, at their full 
market value, and to require the duties to be 
paid besides. It is an entire fallacy to say 
that the importer is thus made to pay the 
duties twice; for they are a part of the orig- 
inal price, and he does not lose the goods and 
their price too. Take this ease, where the 
duties are sixty per cent of the whole value. 
If the importer gives a stipulation for ?40,- 
000, as he asks leave to do, and then forfeits 
it and pays the duties, he will have lost $40,- 
000, and not 8100,000, nor §140,000; because 
he has received goods worth $100,000, and 
out of this he has paid his duties, and the for- 
feiture, which together are exactly that 
amount, and his loss is the original $40,- 
000, which represents the prime cost abroad, 
and the freight and charges, but not the du- 
ties; and the government has received the 
duties, which it was entitled to in any event, 
and has then remitted an equivalent amount 
in favor of a fraudulent importer. The mode 
of appraisement which I uphold follows in- 
evitably from the principle that the goods are 
subject to a duty for which the importer is 
personally liable, and are also subject to for- 
feiture if illegally imported. 

No reason has been given, nor can I find 
any, why the importer's position should be 
different, if he has given a bond for the du- 
ties, from what it is if he has paid them, or 
neglected to enter them. Whenever they 
happen to be seized, his position is the same, 
—he must pay the duties, if he has not al- 
ready done so; and if he has committed the 
fraud, he loses the goods, and, if not, he 
saves them, neither more nor less. 

It is admitted that if the government holds 
these goods, and they are forfeited, the gov- 
ernment will receive the full value, and col- 
lect the duties besides; but it is insisted that 
in that event the claimant will lose but $40,- 
000, though the government will have gained 
$100,000. This is a mistake. It is impossi- 
ble that the government should gain by the 
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forfeiture itself more than the claimant will 
lose by it, or that the claimant's loss, if he 
is able to pay his bond for the duties, will be 
any less than the value of the goods which 
he forfeits, or that the loss will vary, except- 
ing so far as interest on his payments is con- 
cerned, whether the duties are paid before or 
after the suit is decided, or before or after 
seizure. The value of these goods in the 
warehouse, as the district attorney has well 
shown, is $100,000, and not $40,000. A pur- 
chaser at the latter price must give satisfac- 
tory indemnity against the importer's liabil- 
ity for the duties; and this is, in fact, a part 
of the price, whatever the form of the sale 
may be. Such a purchaser, if the goods were 
forfeited, would lose $100,000, if the importer 
could enforce his obligation to pay the du- 
ties; but if the fraud of the importer absolved 
the purchaser from this, then he would lose 
$40,000, and the importer would lose $60,000, 
which together make up the $100,000. Neither 
more nor less, in any event, and by whom- 
soever borne, will be lost by the forfeiture of 
these goods than their exact value, unless, in- 
deed, they are now released on a stipulation 
for less than their value. 

If it were true in fact that the value of 
these goods to the owner is less than their 
value to the government, it would by no 
means follow that he should have them by 
giving bond for the lesser value. It is never 
a question in judicial controversies of value 
to the one party or to the other, when there 
is a market price; but even granting that it 
were, yet the government, or any one else 
having possession of property, and being 
asked to give it up, must have an equivalent. 
It is nothing to the plaintiff that the defend- 
ant does not estimate the property at its full 
market value, or that it has not cost him so 
much: he is entitled to that value before he 
surrenders it; "melior conditio possidentis." 

I have considered the ease thus far as if 
the goods were intended for home consump- 
tion; and I apprehend that they must be 
bonded as if they were so intended, and this 
for several reasons. 1. Goods that are ware- 
housed are in fact almost always so disposed 
of. 2. Goods really intended for re-exporta- 
tion will not be fraudulently imported, unless 
in connection with some allied domestic 
fraud; because there is no motive to commit 
any fraud in that case. 3. If the rare and 
improbable case should happen of a fraud, 
real or suspected, in the importation of such 
goods, the rale still holds that the owner 
should give an equivalent for what he re- 
ceives; and, theoretically, he loses nothing 
by the application of the rule, because he ob- 
tains goods for their exact value. Practical- 
ly, he may be obliged to make a larger invest- 
ment than he had intended. But we must 
have a general rule; and the only safe and 
reasonable rule is the market value here. [It 
is agreed by both parties that the goods 
should properly be delivered to the claimant 
in the bonded warehouse, and subject to the 
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bond to pay the duties or re-export the goods, 
that bond being a sufficient security for the 
duties within section S9 of the act of 1799, c. 
22 (1 Stat. 696), if that section applies to this 
case. It probably does not apply; but the 
common law reaches the same conclusion, and 
requires the claimant to become bound in 
court for the full home value of the goods, 
besides remaining bound to the government 
for the duties. The application to bond is 
granted, but the appraisers are to be instruct- 
ed to ascertain the true cash value of the to- 
bacco in the market.] 3 
Bond to be given for full value. 
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UNITED STATES v. ONE WATER CASK. 

[10 Int. Rev. Rec. 93.] 

District Court, D. Kentucky. Sept., 1869. 

Ikterxal Revenue Laws — Forfeitures — Recti- 
fiers and Wholesale Dealers — 
Book Entries. 

1. Where a rectifier and wholesale liquor 
dealer, acting under section 26 of the revenue 
act of July 13, 1866 [14 Stat. 9S], entered in 
the prescribed books certain spirits bought and 
received by him, and the names of the manu- 
facturers or rectifiers thereof marked on the 
barrels, as the persons from whom purchased, 
instead of the names of the actual vendors — 
held, he had not complied with the require- 
ments of the law in so doing, and had incurred 
the forfeiture denounced by said section, from 
which the court had no power to relieve. 

2. The forfeiture denounced by said section 
applies only to the spirits, apparatus, and arti- 
cles in the possession of the offender at the time 
of the act or neglect whereby forfeited, and not 
to such as he might thereafter acquire and be 
found in his possession. 

BALLARD, District Judge. This is a pro- 
ceeding for the condemnation of one water 
cask, thirty-four barrels of spirits and other 
articles, as forfeited to the United States. 
The information is founded on the 26th sec- 
tion of the internal revenue act of 1S66 (14 
Stat. 98), and contains three counts. The 
first count alleges in substance, that said 
water cask, soirits, &c., were, on the oth of 
May, 1868, the day of the seizure, found in 
the possession of one W. L. Weller, who was 
then and there a rectifier, and as such pur- 
chased and received and sold and delivered 
a large quantity of spirits, and used said 
water cask and other apparatus, tools and 
implements, in rectifying spirits, but neglect- 
ed and refused to enter daily in a book kept 
for that purpose, the number of proof gal- 
lons of spirits purchased and received, of 
whom purchased and received, and the num- 
ber of proof gallons sold and delivered. The 
second count alleges that said Weller was a 
wholesale dealer in distilled spirits, and it 
also alleges the same acts of neglect set out 
in the first count. The third count alleges 
that said Weller was a rectifier and whole- 
sale dealer, and then it proceeds substantial- 
ly with the same allegations contained in the 

3 [From 14 Int. Rev. Rec. 172.] 
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•first and second counts, except that it sets 
out with more particularity the form of 
book prescribed by the commissioner of in- 
ternal revenue to be kept by rectifiers and 
•wholesale dealers in spirits. 

The whole of the property seized is claimed 
by W. L. Weller. In his answer claimant 
says he did keep the book, and did make all 
the entries therein required to be made as 
he understands the statutes and the regula- 
tions of the commissioner ; that on the 17th 
of December, 1867, he purchased of one Sher- 
man, 50 barrels, 2,251 gallons of spirits, that 
he entered said spirits in his books as pur- 
chased of Eastman & Warner, that the en- 
try was made on the proper day, and was 
in every particular correct, unless the entry 
of the names of Eastman & Warner us the 
vendors, and not the name of Sherman, the 
actual vendor, was incorrect; that the names 
of Eastman & Warner were entered as the 
vendors because they were on the barrels as 
the manufacturers or rectifiers, and his habit 
was to copy into his book the brands on bar- 
rels purchased by him as a compliance with 
what he understood to be the requirements 
of the statute and the regulations of the 
commissioner, and as furnishing the best 
means of identifying and tracing the spirits 
so purchased. The answer further states 
that the claimant, on the 8th of January, 
1S6S, purchased of one Begen, 50 barrels of 
whisky, containing 2,208^ gallons, which 
were entered as purchased of Eastman and 
Warner for the same reason assigned in re- 
spect to the entry of the 50 barrels pur- 
chased on the 17th December. The answer 
further states that on the 24th December, 
1S67, he purchased 50 bbls. of spirits, which 
through inadvertence entirely he failed al- 
together to enter in his books. To this an- 
swer the district attorney has demurred. 

The 26th section of the statute above men- 
tioned provides "that every rectifier or 
wholesale dealer in distilled spirits shall en- 
ter daily in a book or books kept for the pur- 
pose, under such rules and regulations as the 
commissioner of internal revenue may pre- 
scribe, the number of proof gallons of spirits 
purchased or received, of whom purchased 
or received, and the number of proof gallons 
sold or delivered, and every rectifier or 
wholesale dealer who shall neglect or refuse 
to keep such record, shall forfeit all the 
spirits in his possession, together with the 
apparatus, tools and implements used." As 
the claimant, by his own admission, failed 
to enter in his book of whom he purchased 
or received the spirits purchased and re- 
ceived on 17th December, 1S67, and Sth Jan- 
uary, 1868, respectively, and especially as he 
failed altogether to make any entry of the 
spirits purchased and received on the 24th 
December, 1867,. it follows that he did not 
comply with the terms of the statute, and 
that the forfeiture denounced by it has been 
incurred, unless the court can relieve the 
parties from the consequence of inadvertent 
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omissions. It is not, however, seriously in- 
sisted, that the court has any such power, 
and it is substantially conceded that a 
technical forfeiture has taken place, espe- 
cially for failure to make the proper entries 
on the 24th of December. The demurrer 
must therefore be sustained. 

After the demurrer was sustained as above 
indicated, the claimant filed an amended 
answer in which he alleges that at the sev- 
eral times mentioned in his original answer, 
he did not own nor have in his possession 
several of the articles seized ; but that he 
subsequently acquired them. The amended 
answer then sets out in detail the articles so 
subsequently acquired, and it appears that 
they consist entirely of whisky and other 
distilled spirits, and in no part of "ap- 
paratus, tools or implements used." To this 
amended answer the district attorney has 
also demurred. 

It will be seen that the amended answer 
does not purport to be an answer to the 
whole action. It purports to support the 
claim, not to the whole of the property al- 
leged to be forfeited, but to a part of it. 
Now, if upon the facts set out in it, the arti- 
cles enumerated are not forfeited to the Unit- 
ed States, but belong to the claimant, the de- 
murrer cannot be sustained. Thus, the inter- 
esting and important question is presented, 
whether the rectifier or wholesale dealer in 
distilled spirits, for a neglect or refusal to 
keep the record required to be kept by the 
26th section of the act of July 13, 1866, for- 
feits all the spirits found in his possession 
at the time of the seizure, or only the spirits 
in his possession at the time the delinquency 
takes place. It will be observed that no 
question is made respecting the ''apparatus, 
tools, and implements used." The only ques- 
tion raised, I repeat, respects "distilled 
spirits." 

The general rule, under the internal rev- 
enue statutes and other statutes relating to 
revenue, unquestionably is, that whenever 
a forfeiture is denounced it attaches to the 
thing which has offended, or to it and other 
things connected with it. The forfeiture 
takes place at the time the offence is com- 
mitted, and operates at that moment as a 
statutory transfer of the rights of property 
to the government. U. S. v. 1,960 Bags of 
Coffee, 8 Cranch [12 U. S.l 398; U. S. v. The 
Mars, Id. 417; Gelston v. Hoyt, 3 Wheat. 
[16 U. S.] 311; Caldwell v. U. S., 8 How. [49 
U. S.] 381; TJ. S. v. 56 Barrels of Whisky 
[Case No. 15,095]. The decision in the last 
case was rendered by this court, and was 
founded on the 57th and 68th sections of the 
internal revenue act of 1864 [13 Stat. 223], 
The 57th section of the act of 1864 corre- 
sponds substantially with the 31st section of 
the act of 1866, and the 68th section sub- 
stantially with the 25th section of the act of 
1867 [14 Stat. 471], and the two combined 
substantially with the 26th section of the 
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act of 1866, under which this proceeding is 
had. Now if the forfeiture under the 68th 
section of the act of 1864 takes place the mo- 
ment any distiller fails tc make the entry 
required to he made by the 57th section as 
was decided in the case of U. S. v. 56 Bar- 
rels of Whisky, supra, it is manifest that 
the forfeiture under the 26th section of the 
act of 1866 takes place at the time the recti- 
fier or wholesale dealer fails to make the 
entry required hy it The statute does not, 
sla the information seems to assume, forfeit 
the spirits &c, found in the possession of 
the rectifier or wholesale dealer. If this 
were its language the forfeiture might refer 
to the time of the finding of the spirits &c, 
in the possession of the delinquent. The for- 
feiture is of the spirits in his possession and 
by necessary intendment attaches only to 
the spirits in his possession at the time the 
act of neglect which causes the forfeiture is 
committed. If it attaches to other spirits 
subsequently acquired, and which at some 
subsequent period are found in the recti- 
fier's possession, it is difficult to perceive 
that such forfeiture would cease to operate 
as a transfer of all spirits acquired by him 
at. any time whilst he should continue in 
business. I cannot believe that the statute 
should receive a construction so harsh and 
so opposed to the whole tenor and spirit of 
revenue laws. The 26th section does not, 
like the 68th section of the act of 1864, in 
terms denounce a forfeiture for neglecting 
or refusing to make the entry, &c, but for 
neglecting or refusing to "keep such record," 
still, I think, there is no substantial differ- 
ence. In either case the party is required to 
enter daily, in a book kept for the purpose, 
certain matters, and the offense in each case 
consists in neglecting or refusing to make 
the entries at the time specified in the 
"books kept for the purpose." I do not 
think that the offense was, as the district 
attorney contends, a continuing one. It was 
complete when the entry was not made in 
the proper book on the day the spirits were 
purchased and received. No entry on a sub- 
sequent day could condone or wipe out the 
offense already committed, nor would the 
failure to make the entry on such subsequent 
day be a new offense or a repetition of the 
old one. 

The demurrer to the amended answer 
must therefore be overruled. 
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UNITED STATES v. OPEN BOAT. 

[5 Mason, 120.] i 

Circuit Court, D. Maine. Oct. Term, 182S.2 

NosriN'TEitcorJKSE Laws — Open Boats — Vessels 
Owned Br Domiciled British Subjects. 

1. An open boat is not a ship or vessel within 
the purview of the statutes of 1820, e. 122 [3 

1 [Reported by William P. Mason, Esq.] 

2 [Affirming Case No. 10,549.] 



Stat. 602], and 1823, c. 150 [3 Story's Laws, 
1893 (3 Stat. 740, c. 22)], which prohibit com- 
mercial intercourse from the British colonies. 
[Followed in U. S. v. Open Boat, Case No. 
15,968.] 

2. It seems, that, notwithstanding those stat- 
utes, open British boats may visit the United 
States, if not destined for trade. 

3. British ships or vessels excluded from our 
ports by those statutes, are such as are owned 
by British subjects, having a British domicil, 
and sailing under the British flag, and not ships 
or vessels owned by British subjects domiciled 
in the United States. 

[Appeal from the district court of the Unit- 
ed States for the district of Maine.] 

Libel of seizure for violation of the navi- 
gation and intercourse acts of 15th of May, 
1820, c. 122, and of 1st of March, 1823, e. 
150 [3 Story's Laws, 1893 (3 Stat. 740, c. 
22)] against an open boat and her tackle 
and lading. The information alleged, (1) 
that this was a boat or vessel, owned wholly, 
or in part, by British subjects, and that she 
came and arrived by sea, from some part 
of the province of New Brunswick, within 
the port of Eastport; (2) that sundry goods, 
not of the growth and manufacture of the 
United States, comprising the boat load," were 
shipped and waterborne on the waters of 
the Bay of Passamaquoddy, for the purpose 
of being exported into New Brunswick in 
said boat, &c. not being a vessel of the Unit- 
ed States. The facts, as proved, were as fol- 
lows. The boat was under five tons in bur- 
then, and was without a deck, and had on 
board, at the time of the seizure, 28 barrels 
of tar and pitch, with which she was bound 
from Eastport to St Andrews, in New Bruns- 
wick. She had no custom-house papers on 
board at the time of the seizure, and it did 
not appear, that such papers had at any 
time been taken out for her. She was owned 
by British born subjects, who, with their 
families, had resided and been domiciled at 
Eastport for. several years; and her home 
was admitted to be at Eastport. The goods 
on board were claimed by Joseph C. Noyes, 
a citizen of the United States, residing at 
Eastport. [The district court decreed a res- 
toration of the goods. Case No. 10,549.] 

Mr. Shepley, U. S. Dist. Atty. 

The first inquiry is, whether this boat is 
included within the class of vessels excluded 
from the United States by the act of May 
15, 1820. The word "vessel," as applied to 
maritime affairs, is understood to mean any 
vehicle used for transportation on the water; 
and if the word is used in the act according 
to its common acceptation, the act clearly 
excludes boats owned by British subjects, 
from our waters. And if such is the sense 
in which the word is used in the laws of the 
United States generally, it may safely be 
concluded to have been so' used in this act 
In the first registry act of September 1, 1789, 
c. 11 (Brozen's Ed.) [1 Stat. 55], the language 
used is, "ship or vessel," to designate all 
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•water-craft; and when it is intended to ex- 
clude any of the small craft, a limitation is 
made by stating the tonnage. In section 22, 
it is provided, that "the master or owner of 
every vessel of less than twenty tons and not 
less than five tons"— "shall cause the name 
of such vessel to be painted," &c. In the 
coasting act of February 18, 1793, c. 52 
[1 Story's Laws, 285 (1 Stat 305, c. 8)], §§ 
1, 4, 6, "ships or vessels," of less than twenty 
tons, are spoken of; and in section 26, "ships 
or vessels" of more than five tons; and in 
the 37th section is a provision, that the act 
shall not extend to boats or lighters of a 
specific class, thereby implying, that it does 
extend to other boats and lighters. In the 
collection act of March 2, 1799, c. 128, § 92 
[1 Story's Laws, 656 (1 Stat. 697, c. 22)], 
foreign merchandise is required to be import- 
ed on "ships or vessels" of less than thirty 
tons, except in certain districts, thereby im- 
plying, that such importation in those dis- 
tricts may be made in "ships or vessels" 
of less tonnage without limitation. In the 
act of July 29, 1813 [3 Stat. 49], granting 
"allowances to certain vessels employed in 
the fishery," section 5, "ship or vessel" is 
used, and the limitation established by the 
tonnage. In the 6th section, "boat or vessel" 
is used, and the limitation is made by the 
tonnage. And so in sections 7 and 8, "ves- 
sel" and "ship or vessel" are the terms used. 
It is believed the term "vessel" is used in the 
laws of the United States, as including all 
water-craft, and that a limitation is ex- 
pressed where one is intended. "Where the 
language of a statute is plain, courts will 
never look after the motives of the lawgiver, 
or the objects intended to be effected; they 
do so only where the language is obscure or 
contradictory, or. where from some other 
cause the mind is left in doubt, whether the 
statute embraces the case. Believing that 
this statute is neither doubtful nor obscure, 
but that it determines clearly, that vessels 
of all classes from New Brunswick, owned 
by British subjects, are excluded from our 
waters under penalty of forfeiture; the pro- 
priety of arguing whether a particular class, 
to wit, boats, come within the evils intended 
to be remedied by the statute, is not ad- 
mitted; but while it is not admitted, such an 
inquiry is not to be feared. The object of 
Great Britain seems to have been, to give to 
her own subjects the navigation and trade 
to her colonies in the West Indies. The ob- 
ject on our part, to counteract that policy 
and prevent the intended effect of it. The 
British, by excluding us from the "West In- 
dies, hoped to secure for themselves "the long 
voyage" from these provinces, or from our 
country to the West Indies. The United 
States hoped, by excluding all these provin- 
cial vessels from our ports, to operate as 
strongly against their navigation, as their 
own laws were calculated to operate in its 
favour. Whatever, therefore, would tend to 
depress and injure their shipping interest, 



and to deprive them of the fruits they intend- 
ed to reap, would be in furtherance of the 
policy of this government. Hence we should 
expect to find our government extending the 
exclusion as far as it might lawfully do. It 
could not extend the exclusion beyond the 
provincial vessels, without a violation of the 
commercial convention of 1815. And it has 
done what would be expected of it It has 
not stopped at the exclusion of British West 
India vessels, but has excluded all her pro- 
vincial vessels without discrimination. To 
limit the exclusion to a particular class of 
these vessels, would be doing less than this 
government had a right to do, and less than 
her counteracting policy required should be 
done. And just so far as a limitation of the 
exclusive system is made, so far the British 
shipping remains uninjured, in the enjoyment 
of the advantages intended to be extended to 
it by the British laws. If a distinction is to be 
made in the classes of vessels excluded, and 
not excluded, by what rule is the court to be 
guided in making it? What shall be the 
tonnage of those not excluded? Will the court 
look into a foreign statute book to fix this rule, 
and so make the rule change, as foreign leg- 
islation varies? Can any limitation be adopt- 
ed, confining the operation of the statute to 
British subjects domiciled abroad? Such a 
construction would be contrary to our whole 
system of navigation as exhibited in the reg- 
istry and coasting acts; and would give all 
the trade to British built vessels, changing 
only the domieil of the owners. Suppose at 
the passage of the act of 1820, amendments 
had been offered, limiting the act to vessels 
navigating according to the regulations of 
the British plantation trade; or to vessels 
documented as British vessels; or to vessels 
with decks; can one doubt that each of these 
propositions would have made a material 
alteration in the act and would have re- 
quired and received very grave deliberation 
before it had been adopted? "De minimis 
non curat lex" cannot be applied to the boat 
navigation; it would be out of place. 

On what is believed to be another erro- 
neous construction of the statute, is founded 
an objection to the sufficiency of the first 
allegation in the libel. The words "shall 
enter or attempt to enter" the ports of the 
United States, are supposed to mean some- 
thing more than coming within those ports. 
It is not perceived what other meaning can 
be attached to them, unless they require an 
entry at the custom-house. Such a construc- 
tion would make congress declare, that Brit- 
ish vessels should be excluded from our 
ports, and yet might come within them and 
do as they pleased, if they would avoid the 
custom-house. On a careful examination of 
the act it will be perceived, that the coming 
"by sea" is applied to the vessels of Lower 
Canada only, and the reason of it is obvious; 
Lower Canada being the only place men- 
tioned in the act where arrivals in any other 
mode, to any extent, could be expected. 
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In relation to the second allegation in the 
libel it may be remarked, that the exports 
by the act of March 1, 1823, § 5, are limited 
to "any vessel of the United States or any 
British vessel," navigated, as prescribed, to 
the enumerated ports. By the 6th section, 
the act "so far as the same shall apply" to 
the intercourse "in British vessels, shall 
cease to operate in their favour," on the 
president's issuing his proclamation,— and 
by the proclamation it has so far ceased to 
be operative, and no farther. The act, then, 
remains in force to require exports "in any 
vessel of the United States" to be made to 
the enumerated ports; and to prohibit ex- 
portation in vessels, not vessels of the Unit- 
ed States, by confining the exports to vessels 
of the United States. To adopt any other 
construction, is to erase the words "in any 
vessel of the United States," and read the 
act as if those words had never had place 
in it. But why is there such language used 
in the other section, that the president's 
proclamation shall cause the act to cease so 
far as respects British vessels, if nothing 
was intended to be regulated but British 
vessels? Why was not the act in terms 
suspended entirely, if such was the inten- 
tion? Why such pains-taking, in the lan- 
guage of the act, to exclude the very result 
now contended for, if nothing was intended 
by it? Although the policy of confining ex- 
ports to our own vessels, and in those, to 
certain enumerated ports, may not be seen; 
the inquiry is not whether the poliey is wise, 
but whether congress has so enacted. Judi- 
cial tribunals do not assume the responsi- 
bility of erasing certain parts of a statute, 
because the wisdom of its provisions is not 
seen. Great might be the alterations in 
statutes, if such a rule were adopted. 

O. S. Davies, for claimant 

The navigation of the United States, in 
the sense in which it comes into view by in- 
ternational regulations, is defined by the 
early acts of congress. What shall be deem- 
ed vessels of the United States, is deter- 
mined by the provisions of our registry and 
coasting laws; settling how they shall be 
constructed, documented, owned, and man- 
ned, to entitle them to privileges of that 
national description, and discriminating the 
rates of tonnage established in their favour 
against foreign vessels. The lowest scale of 
tonnage, coming within the description of 
vessels of the United States, in the terms of 
their navigation acts, is five tons. Nothing in 
the provisions of the act for regulating the 
coasting trade and fisheries (section 37) ex- 
tends to any boat or lighter not masted, or 
not decked (open), employed in the harbour 
of any town or city. The colonial inter- 
course, sought for by the government of the 
United States, is not capable of being car- 
ried on in vessels of a description inferior to 
what are legally denominated "vessels of 
the United States," and against which the ! 



measures of British legislation are directed. 
The actof 1820 is onlypointed against British 
vessels arriving by sea. There is nothing in 
any of the respective provisions of Great 
Britain or the United States, that looks to 
a conflict of boat navigation. There has 
been no controversy on that subject; no 
measure for retaliation on our part existed 
in the English system. Such light boats are 
not recognized in the respective registry or 
enrolment acts, and navigation laws, of ei- 
ther power, more than birch canoes or tim- 
ber rafts. They are not required to be built, 
owned, or navigated in any particular man- 
ner; they are not subject to tonnage duties; 
nor reached by any provisions of national 
policy. The allegation in the first article in 
the information certainly is, that this boat 
was a British vessel, within the meaning of 
the act of 1820. What sort of British vessel 
was contemplated by the policy of the acts 
of 1818 and 1820? The answer is, those 
that were protected and set apart, by the pol- 
icy of the English navigation and plantation 
system, for the engrossment of the commer- 
cial intercourse between her American de- 
pendencies, and the United States. The act 
of 1818 touched, if I may so say, the very 
pupils of the British system. It bore im- 
mediately on British vessels, which had di- 
rectly "cleared out" from, or circuitously 
touched at, any port or place in the British 
dominions, from which our navigation was 
excluded. It forbid their entering or at- 
tempting to "enter the ports of the United 
States, under forfeiture of vessel and cargo. 
And every British vessel which should duly 
"enter" our ports, and take on board pro- 
ductions of the United States, was required 
to "give bond" (pursuing the pattern of the 
English plantation provision,— 28 Geo. III. 
e. 6, § 3), also (act of navigation, — St. 12 Car. 
II. c. 18, § 19), to land them without any 
part of the British dominions from which 
our vessels were debarred by the British 
laws of navigation. There is nothing in all 
these provisions, that relates to the regula- 
tion of boats. The act of 1818 is defined to 
be a "non-intercourse, in British vessels, 
with ports closed, by British laws, against 
the vessels of the United States." Docu- 
ments 19th Cong. (2d Sess. 1826) No. 2, p. 43; 
Letter of Mr. Adams to Mr. Rush, June 23. 
1S23. The supplementary act of 1820, was 
intended to arm and invigorate the act of 
1818. It applied a special interdict to Brit- 
ish vessels; vessels owned wholly or in part 
by British subjects; coming or arriving by 
sea from any part of the British dominions 
in this hemisphere. It prohibited their en- 
try, or attempting to "enter," under pain of 
forfeiture, as before; and bonds were again 
required of British vessels duly entered, not 
to discharge articles of the produce of the 
United States shipped on board, for exporta- 
tion, in any of the prohibited places. The 
3d section prohibited importation into the 
United States from any of the foregoing 
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British dependencies, of any articles not pro- 
duced therein, specially. This act estab- 
lished "a non-intercourse in British vessels 
with all the British American colonies, and 
a prohibition of all articles" except the produce 
of each colony respectively imported directly 
from itself. Documents of Congress, ut supra. 
By the act of 1S23, congress suspended the 
provisions of the acts of ISIS and 1S20, in 
respect to certain British colonial and pro- 
vincial ports, and authorized importation in 
certain British vessels, coming directly 
therefrom, of colonial produce, on one con- 
dition, that the same might be exported 
therefrom to this country, on equal terms, in 
vessels of the United States, the British ves- 
sels thereby admitted "being navigated by 
a master and three fourths of the mariners, 
at least, British subjects." The next sec- 
tion (section 3) provided for equalizing the 
duties on tonnage. The act of 1S23, was 
apparentlv designed as a counterpart to St. 
3 Geo. TV. c 44 (1S22). That statute al- 
lowed American built vessels, lawfully nav- 
igated, to import certain goods directly to 
the West Indies, and export colonial prod- 
uce in their own bottoms. The trade au- 
thorized by this statute (like that secured by 
the commercial convention to be carried on 
with the East Indies) was to be conducted 
in ships built in the United States, whereof 
the master and three fourths of the mari- 
ners, were American. This act established 
the free ports enumerated in our act of 1823, 
and authorized the importation of certain 
specified articles, either in British built ves- 
sels, owned and navigated according to law, 
or in vessels of the build and ownership of 
the country, in -which the articles imported 
had their origin, and authorized exporta- 
tion, in the same description of vessels, di- 
rect to the country where the vessel belongs. 
By St. 3 Geo. IV. c. 45, the national com- 
merce of the colonies, in exports and im- 
ports, is limited to British vessels, owned 
and navigated according to law The act of 
congress of 1823, corresponding to these pro- 
visions (section 5), enacted, that it should be' 
lawful to export to any enumerated British 
port, in any vessel of the United States, or 
in any British vessel, navigated as required 
by the 2d section, and having come directly 
from any of the enumerated ports, articles 
of the growth, produce, or manufacture of 
the United States, or imported therein, un- 
der the restriction therein provided. The 
proviso to the section relates exclusively to 
exportation in British vessels, and requires, 
that when exported in any such British ves- 
sel, bond shall be taken by the collector of 
the port, at which she shall have entered, 
for the due landing of the goods at the enu- 
merated port, for which she shall have clear- 
ed out. The bond was to be given before 
shipment. No goods were allowed to be ex- 
ported to any othei than one of the enumer- 
ated ports, nor to be shipped on board any 
British vessel, except one coming direct from 
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such port. And it was further enacted by 
the proviso, that "in case any such articles 
should be shipped or waterborne for the 
purpose of being exported contrary to the 
act, they should be forfeited." This act of 
1823, was intended to meet and reciprocate 
the act of parliament of 3 Geo. IV. c. 44, 
establishing the free ports enumerated by 
our law. The regulations respecting exports 
and imports are understood to have been, 
in a legislative sense and measure, squared 
with the provisions of that act. The inter- 
course which was opened to our vessels in 
direct voyages to the free ports by the act 
of parliament, was opened also to British 
vessels, coming directly from, and returning 
directly to, the same ports, by the act of 
congress. British vessels, such as are priv- 
ileged in the "trade and intercourse" before 
mentioned, were the subjects of this recip- 
rocal measure; and the original retaliatory 
interdict was left to operate upon the same 
privileged vessels, either coming from, or go- 
ing to, any other than one of the free and enu- 
merated ports. And the previous interdict 
was further' armed by the elause condemn- 
ing goods either shipped, or waterborne, for 
the purpose of shipment, contrary to the 
force of this determined regulation. The 
whole measure seems to have had a final 
relation to the "West India trade and inter- 
course; and the object appears to have been, 
to prevent exportation directly on board 
such British vessels, or indirectly and clan- 
destinely by intermediate conveyance. Brit- 
ish and American vessels, the respective ob- 
jects of national protection, are thus brought 
into opposition by the principles and terms 
of the two corresponding acts; and the act 
of congress makes a special provision to pre- 
vent the liberty allowed to British vessels, 
from exceeding the measure granted to ours. 
The two acts of parliament and congress, 
taken together, constituted a sort of legisla- 
tive convention, for the time being. Hence 
the language of the 5th section of the act 
of 1S23, that "it shall be lawful to export 
from the United States, directly to any of 
the British colonial ports enumerated, in any 
vessel of the United States, or in any British 
vessel navigated," as the 2d section prescrib- 
ed, &c. The terms employed are mutual; - 
but the power of the act does not operate 
on vessels of the United States. So far as- 
our laws were concerned, our vessels were 
at liberty before; and the only obstruction 
was from British legislation. After this act 
of 1823, was passed, there was nothing else, 
besides the act of parliament, to limit our 
vessels to the free or enumerated ports. Our 
act did not extend to prevent them from go- 
ing to any other ports. In regard to them, 
viz. "vessels of the United States," its words- 
had no legal meaning. The restrictive terms 
of the act of 1823, apply emphatically to 
British vessels, "being navigated by a mas- . 
ter and three fourths at least, of the mar- 
iners, British subjects." Its force is ex- 
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pended on them. The prohibition is not put 
upon export The qualification or disqual- 
ification, is only fixed upon the character 
and quality of the carrier. The prohibition 
does not extend beyond the class of vessels, 
that were privileged by Great Britain. 

The inference, which the attorney for the 
government" is understood to draw from the 
evidence in this case, is that the boat was 
going to St. Andrews, which was one of the 
enumerated ports; and to which it would 
have been lawful, under the act, to export 
in a British vessel, coming directly from that 
port. And the employment of the boat is 
contended, by the attorney, to have been be- 
tween Eastport and St. Andrews. This is 
supposition,— but if the defence rested on 
that point, there is no positive proof of that 
fact (viz. arriving from St. Andrews), in fa- 
vour of the boat But the operation of the 
act is annulled by the contingency provided 
for in the 6th section; the trade and inter- 
course between the United States and the 
British colonial ports having been subse- 
quently prohibited by a British order in 
council, and the provisions of that act there- 
upon ceasing to operate in favour of British 
vessels, so far as it extended to them, as 
announced by the president's proclamation 
of 17th March, 1827; and the acts of 1818 
and 1820 are thereby revived in full force. 
That the act of 1823 was thereby in effect 
repealed, was decided by the district judge 
in the case of The Atlantic (Dec. Term, 1827) 
[Case No. 621]. Erasing from the act the 
regulation in regard to British vessels, it'is em- 
phatically asked, what is left? The idea of an 
implied prohibition, a penalty by implication, 
raised constructively from the mention of "ves- 
sels of the United States," in the terms of the 
act, will not stand the test of legal principles. 
Although within the permissive words of the 
act, there was nothing within the terms of the 
prohibition but British vessels of the privileged 
class; nor is there anything else upon which 
they can act. It may be very true, that the 
present boat was not a proper "vessel of the 
United States;" but there can be no pre- 
tence for considering it a British vessel with- 
in the contemplation and meaning of the 
act; and although it be not the one, it is no 
matter, as long as it be not the other. The 
allegation, that this was not "a vessel of the 
United States," may be, technically, true 
enough, but it draws no consequence after 
it; but it will be difficult to sustain the al- 
legation of its being a British vessel, to bring 
it within the act of 1820. It may be granted, 
that the persons represented as owners do 
not come within the requirements of our 
registry act. Neither is it a British built, 
owned, and navigated vessel, within the in- 
tendment of the act of 1820. The boat does 
not come within the scope, policy, and pro- 
visions of the act in reference to entry, bond- 
ing, tonnage. It is not a vessel "coming and 
arriving by sea within the sense of the stat- 
ute." The allegation in the first article of 



the information is defective. It does not 
state any entry, or attempt to enter. The 
coming and arriving by sea do not con- 
stitute the offence. It is only a sort of in- 
ducement to its taking place, or more prop- 
erly, perhaps, an indication of its character. 
The vessel so coming and arriving, being 
British, is excluded. It is the vessel entering 
or attempting to enter, that is forfeited; and 
the language of the act has reference only 
to the class of vessels capable of coming to 
entry. It is submitted, therefore, with great 
deference, that a decree of forfeiture cannot 
be sustained on either allegation. It is not 
questioned that such a boat in proceeding 
to discharge its lading on the opposite shore, 
might come in contact with some law there 
established, to prevent importation in other 
than their own privileged shipping; but the 
exportation supposed to be intended in the 
present case, was an American enterprize 
entirely. 

STORY, Circuit Justice. This is a libel of 
seizure founded on the acts, prohibiting com- 
mercial intercourse with the British colonial 
possessions, of the fifteenth of May, 1S20, 
[3 Story's laws, p. 1800 (3 Stat. 602, c. 
122)], and the first of March, 1823, c. 150 
[3 Story's Laws, 1893 (3 Stat. 740, c. 22)], 
as put into operation by the president's proc- 
lamation of the 17th of March, 1827. The 
questions raised in the case depend upon the 
true construction of these acts, and upon 
the conformity of the libel thereto, so as to 
present the point of forfeiture. The act of 
1820 provides, that "after the 30th of Sep- 
tember, then next, the ports of the United 
States shall be and remain closed against 
every vessel, owned wholly, or in part, by a 
subject or subjects of his Britannic majesty, 
coming or arriving by sea from any port or 
place in the province of Lower Canada, or 
coming or arriving from any port or place 
in the province of New Brunswick," &c. 
And it then proceeds to declare, that "every 
such vessel so excluded from the ports of 
the United States, that shall enter or at- 
tempt to enter the same, in violation of this 
act, shall, with the cargo on board sueh ves- 
sel, be forfeited to the United States." 

The first remark, which I would make on 
this clause is, that it inflicts no forfeiture 
upon an excluded vessel, unless she enters, 
or attempts to enter some port of the United 
States; and it is, therefore, necessary that 
the libel should, in substance, contain an 
allegation of such entry, or attempt, before 
the court can pronounce a decree of condem- 
nation, however clearly the facts may be 
made out. Now, the first count in the libel, 
which alone touches this statute, contains 
no sueh allegation. It merely affirms, that 
"the vessel or boat aforesaid was a vessel, 
owned wholly or in part by a subject or sub- 
jects of his Britannic majesty, and came and 
arrived by sea from some port or place in 
the province of New Brunswick, to the at- 
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torney unknown, within the port of East- 
port aforesaid, contrary to the form of the 
statutes," &c. This is not an allegation in 
strict conformity with the words of the stat- 
ute. The words "arrive" and "enter" are 
not always synonymous, and there certainly 
may he an arrival, without an actual entry, 
or an attempt to enter. Perhaps an arrival 
within a port, cannot be without an entry 
into the port. But still, it seems to me, that 
courts of law are not to inflict forfeitures, 
without the substantial phrases of the stat- 
ute being used. And I am by no means sure, 
that the court would be warranted in giving 
judgment, where the words departed so 
widely from those of the statute. It would 
seem inconsistent with the rules usually 
adopted in the administration of penal laws. 
This point, however, is less important, be- 
cause the libel is open to amendment; though 
the strong inclination of my opinion is, that 
without an amendment no condemnation 
could be pronounced, if the case were ever 
so clearly in favour of the government. The 
coming or arriving by sea is confined, by 
the immediately succeeding words, to Lower 
Canada, and any coming or arriving is pro- 
hibited from New Brunswick, whether by 
sea or otherwise. In this respect, I adopt 
the criticism of the district attorney as well 
founded. This informality in the allegation 
is no otherwise important, than that it ties 
up the case to narrower evidence, than the 
act itself requires. 

The important question however is, wheth- 
er the facts present a case within the real 
scope and operation of the statute. The 
facts are these. The owners of the boat are, 
and have been for several years inhabitants 
of Eastport, and have with their families 
a bona fi.de domicil there. The boat itself 
is less than five tons in burthen, is open and 
without any deck, and her home also is ad- 
mitted to be Eastport. The owners are Brit- 
ish born subjects, and have not, so far as 
any evidence exists in the record, changed 
their national allegiance. At the time of the 
seizure, the boat had on board 28 barrels of 
tar and pitch, and was bound with them 
from Eastport to St. Andrews, in New 
Brunswick. She had no custom-house pa- 
pers on board, and none appear to have been 
taken out at any time for her. There is no 
proof that she ever came from New Bruns- 
wick and entered, or attempted to enter, any 
port of the United States. Strictly speaking, 
then, the facts do not. upon this general 
view, come up to a case of forfeiture. The 
intention of the parties, however, is not, as 
I understand it, to place the cause on this 
ground. Their wish is to settle a general 
question of great concern to the navigation 
with small craft, in that part of the country. 
And as the point has been fully argued, and 
a decision may save much future litigation, 
I am not indisposed to meet it upon the mer- 
its. 

The question is, whether the navigation 



from the province of New Brunswick to a 
port of the United States by an open boat, 
owned as the present is, is interdicted by 
the act of 1820. The libel does not charge, 
that she was employed in trade; and there- 
fore, if the interdiction applies at all, it ap- 
plies (as has been very correctly remarked 
by the district judge) as well to eases, where 
the boat is employed as a ferry boat, or to 
make a visit, as to cases, where the object 
is the transportation of merchandise. The 
argument of the district attorney is, that 
the boat falls within the general description 
of the statutes, and is a "vessel" within its 
terms and meaning; and that she is owned 
"by a subject or subjects of his Britannic 
majesty." And if so, she is excluded from 
entry into our ports. There ean be no doubt, 
that in a general sense a boat is a vessel, 
for it is a "vehicle in which men or goods 
are carried on the water," which is one 
of the definitions of a "vessel" given in our 
lexicographies; and one of the definitions of 
a "boat," given in like manner, is, that it 
is "a vessel to pass the water in," or "a 
ship of a small size." In a nautical sense, 
it more usually designates an open vessel, 
without decks. Whether the word is used 
in the one sense or the other in a particular 
statute, must depend upon the context and 
objects of the statute itself, which may and 
often do narrow down the general import to 
specific classes of cases. The object of the 
act of 181S, c. 65 [3 Story's Laws, 1677 (3 
Stat. 432, c. 70)], to which the act of 1820 
is an explanatory supplement, is to exclude 
British navigation from our ports, which 
should come from any of the British col- 
onies, which were closed against the navi- 
gation of the United States. B.oth acts were 
in their nature retaliatory; and the subse- 
quent acts of 1822, c. 56 [3 Stat 681], and 
of 1823, c. 150 [3 Story's Laws, 1893 (3 Stat. 
740, c. 22)], confirm this view in the most 
ample manner. The doctrine of reciprocity 
lies at the bottom of all of them, and this 
principally in regard to the islands and 
colonies in the West Indies. That the in- 
tention of the act of 1820 was to cut off 
trade and commerce in British ships from 
New Brunswick to the United States cannot 
be doubted; that it went farther, and meant 
to prohibit all intercourse by water with that 
province in any British craft, is not so clear. 
If the words of the act would cover such 
cases, it is by no means as certain, that 
the policy of the legislature reached to the 
same extent. It is well known, that the or- 
dinary mode of communication between that 
province and northeastern frontier ports is 
by boat navigation; and there does not seem 
to be any ground to suppose that congress 
intended to prevent the common travel of 
visitors, or passengers, to and from that 
province. The second section of the act is 
manifestly confined to British vessels, which 
are allowed and required to enter at the 
custom-house in the course of trade. But boats 
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of the present description do not fall within 
this class. The third section applies to cases 
of the importation of goods from the col- 
onies, and is necessarily confined to commer- 
cial intercourse. The same intention is still 
more completely demonstrated in the act of 
1S23, which suspends the acts of 1818 and 
1820 as to certain colonial ports, and opens 
trade with them in British vessels. Every 
provision in this act looks to cases of trade 
and importation; and to vessels, which by 
our general laws are allowed to enter and 
clear at our custom-houses. By the general 
revenue collection act of 1709, c. 128, § 92 
[1 Story's Laws, 636 (1 Stat 697, c. 22)], 
no foreign dutiable goods are allowed to be 
imported from any foreign ports by sea 
in any vessel, foreign or domestic, of less 
than thirty tons burthen. And the naviga- 
tion act of 1817, c. 204 [3 Story's Laws, 1622 
(3 Stat. 351, e. 31)], is still more restrictive. 
I am not aware, that in any of our laws 
respecting shipping the word "vessel" is ap- 
plied to any description of boats, like the 
present. The registry act (Acts 1792, c. 45 
[1 Story's Laws, 268; 1 Stat. 287, c. 1]), in- 
variably uses the words "ship or vessel," 
as descriptive of the class of shipping, which 
it includes. It contains no limitation by ton- 
nage of the size of the ship or vessel; but 
the form of the certificate of registry (sec- 
tion 9) supposes, that such ship or vessel 
has a deck, mast, &c. And the regulations, 
prescribed by our laws, for ascertaining the 
tonnage of ships or vessels for the payment 
of tonnage duty, and for other purposes of 
admeasurement, refer to such only as have 
one or more decks. Acts 1799, c. 128, § 64 
[1 Story's Laws, 630]. The fair inference de- 
dueible from these provisions is, that the reg- 
istry act was not ixeant to apply to ships or 
vessels without any deck. In respect to the 
coasting trade and fisheries, the same phrase, 
"ship or vessel," is used in the act of 1793. 
c. 52 [1 Story's Laws, 285 (1 Stat. 305, e.S)],for 
enrolling or licensing them for such business; 
but no ship or vessel less than five tons in 
burthen seems within the purview of the act. 
Sections 1, 4, 26. The form of enrolment, too, 
presupposes, that the ship or vessel has a 
deck, mast, &c; and her tonnage is to be as- 
certained in the same manner, as in case of 
registered ships. There is a provision also 
(section 3) that registered ships may be en- 
rolled, and enrolled or licensed ships may be 
registered, which seems, by implication, to 
limit their sizes reciprocally to tonnage above 
five tons, and tu such as have a deck or mast. 
This construction is fortified by the language 
of the 37th section, which declares, "that 
nothing in this act shall be construed to ex- 
tend to any boat, or lighter, not being masted, 
or if masted, and not decked, employed in 
the harbour of any town or city." It is plain, 
from this clause, that boats without masts or 
decks were not allowed to be enrolled or li- 
censed for the crasting trade or fisheries. 
And the fishing bounty is confined to "boats 



or vessels" of more than five tons burthen. 
See Acts 1813, e. 34, §§ 5, 6 [3 Stat. 49]. 

There are, also, provisions in our laws, 
which contemplate importations from foreign 
countries in vessels of a smaller description. 
But in such cases, the general term "vessel," 
is not alone employed, but a more specific de- 
scription is added. Thus, by the 105 th sec- 
tion of the act of 1799, c. 12S [1 Story's Laws, 
661 (1 Stat. 702, e. 22)], importations are al- 
lowed on the northern and northwestern 
boundaries of the United States, "in vessels- 
or boats of any burthen;" and the next sec- 
tion (section 10G) goes on to provide, "that all 
vessels, boats, rafts, and carriages of what 
kind or nature soever, arriving in the district 
aforesaid, containing goods, &c. shall be re- 
ported to the collector," &c. A distinction 
between "boats" and "vessels'' is here taken; 
and a distinction does, in fact, exist in com- 
mon parlance and maritime usage. The term 
"vessel" is never, or at least very rarely, 
used to designate any watercraft without a 
deck; but the term "boat" is constantly used 
to designate such small vehicles of this na- 
ture, as are without a deck. In Mortimer's 
Commercial Dictionary, a "boat" is defined 
to be "a small open vessel, commonly 
wrought by oars." He says, that the term 
"ship"' is "a general name for all large ves- 
sels." And it appears to me, that the gen- 
eral sense, in which the word "vessel" is- 
used in our laws, is in contradistinction to an 
"open boat," and excluding the latter. Such 
is its meaning in the act of 1S15, c. 246 [2' 
Story's Laws, 1513 (3 Stat. 231, c. 94)], where 
it is declared lawful "for any collector &c. to- 
enter on board, search, and examine, any 
ship, vessel, boat, or raft," &c. See, also, 
Acts 1802, c. 45, § 8 [2 Stat. 182]. And when 
the word is found in our laws without any 
thing in the context to explain or enlarge its 
meaning, it appears to me a sound rule of in- 
terpretation to const-ue it as used in that 
sense, which is its most common sense in 
maritime usage. Especially ought it to re- 
ceive such an interpretation, when it inter- 
feres with no known policy of the legislature, 
and a different course would involve general 
inconvenience. The strong inclination of my 
opinion, therefore, is, that open boats, like 
the present, even if British owned, if not em- 
ployed in trade from the British colonies, are- 
not within the scope of the act of 1S20. But 
this case does not turn upon that point alone; 
and therefore I leave it for an absolute de- 
cision, until it forms the single point for judg- 
ment. 

There is another question of more impor- 
tance, at least to residents within the United 
States; and that is, whether this boat was, 
within the sense of the act of 1820, a vessel 
"owned wholly or in part by a subject or sub- 
jects of his Britannic majesty." It is cer- 
tain, that our laws allows aliens to build 
ships in the United States, and confer upon 
them privileges, which are denied to ships 
built and owned in foreign countries. The 
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former are allowed to be recorded in the cus- 
toin-house, and to receive a certificate there- 
of, and thereby are subjected to a less ton- 
nage duty than the latter. See Acts 1792, e. 
45, §§ 20-22, 24 [1 Story's Laws, 2GS (1 
Stat. 287, c. 1)]; Acts 1790, e. 57, § 1 [1 Story's 
Laws, 106 (1 Stat. 135, c. 30)]. It is as clear, 
that British subjects, domiciled in the United 
States, are entitled to hold boats of the same ' 
description as the present. And I know of 
no law, which prohibits them from plying 
between port and port of the United States, 
so that they are not employed in the coasting 
trade or fisheries. It does not appear to me 
reasonable to presume, that congress had any 
intention to interdict intercourse, except with 
vessels belonging to British subjects, who re- 
tained their national domieil and privileges. 
If, by the laws of France, British subjects, 
domiciled in France, might bona fide own 
ships, which would be entitled to the priv- 
ileges of French shipping, a ship so owned, 
and bona fide bearing the French flag, would 
not seem to me excluded from commerce 
with this country by the act of 1S20. With- 
out entering into the consideration, how far 
it is necessaiy to constitute an excluded ship, 
that she should be owned and registered ac- 
cording to the British registry acts, I think 
the true interpretation 6f the act of 1820 is, 
that the words therein, "British subject or 
subjects," mean such subject or subjects as 
still retain their British domieil, and hold 
their vessels in the character of British sub- 
jects; and not such as have a domieil in the 
United States, and own vessels, which are 
protected by the laws of this country, and 
have their home bona, fide here. The policy 
of the United States has not been to interfere 
with merchants domiciled here; but to ex- 
s elude shipping sailing under the flag of pro- 
tection of England; such shipping as, in the 
sense of the law of nations, would be deemed 
British shipping. By the law of nations, for 
all purposes of capture and prize, and nation- 
al character, this boat would be deemed an 
American boat, because her domieil is Amer- 
ican. My judgment, therefore, is, that upon 
the first count the case of forfeiture is not 
made out in point of fact, because this boat 
is not, in the sense of the act of 1820, owned, 
in whole or in part, by subjects of his Britan- 
nic majesty. 

The second count in the libel is founded on 
the 5th section of the act of 1823, c. 150 [3 
Story's Laws, 1893 (3 Stat. 740, c. 22)]. That 
act opens commercial intercourse and naviga- 
tion with certain enumerated British colonial 
ports, and among others, with St. Johns and St. 
Andrews, in New Brunswick; and declares it 
lawful to import in any British vessel, com- 
ing directly from any of the British colonial 
ports enumerated in the act, which vessels 
are navigated by a master and three fourths 
of the mariners British subjects, any articles 
of the growth &e. of any of the said British 
colonies, the importation of which is not 
from elsewhere prohibited, and which may 
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be exported from the same ports to the Unit- 
ed States on equal terms in vessels belonging 
to the states. It prohibits importations in 
any other manner, or of any other kinds, 
from the same colonial ports. The 5th sec- 
tion then proceeds to provide, that it shall 
be lawful to export from the United States 
directly to the same colonial ports in any ves- 
sel of the United States, or in any British 
vessel, as above described, any article of the 
growth &c. of the United States, or any arti- 
cle legally imported therein, the exportation 
of which elsewhere shall not be prohibited 
by law &c. And in the close of the section 
it declares, "and in case any such articles 
shall be shipped or waterborne for the pur- 
pose of being exported contrary to this act, 
the same shall be forfeited," &c. This is the 
clause on which the second count of the libel 
is framed. It propounds, that at Eastport, 
"sundry goods &c. of the growth &c. of the 
United States, composing the lading of the 
open boat aforesaid, were shipped and water- 
borne in said boat, on the waters of the Bay 
of Passamaquoddy, in said district, for the 
purpose of being exported from said States 
to the province of New Brunswick, in the 
boat or vessel aforesaid, the said boat or ves- 
sel then and there not being a vessel of the 
United States," &c. The 6th section of the 
act provides, "that this act &c. shall remain 
in force as long as the enumerated British 
colonial ports shall be open to the admission 
of vessels of the United States, conformably 
to the provisions of the British act of parlia- 
ment, of the 24th of June, 1822. St. 3 Geo. 
TV. e. 44. But if at any time the trade and 
intercourse between the United States and 
all or any of the enumerated ports, author- 
ized by the said act of parliament, shall be 
prohibited by a British order in council, or by 
act of parliament, then, from the day of the 
date of such order in council, or act of par- 
liament, or from the time the same shall com- 
mence to be in force, proclamation to that ef- 
fect having been made by the president of 
the United States, each and every provision 
of this act, so far as the same shall apply to 
the intercourse between the United States 
and the enumerated colonial ports, in British 
vessels, shall cease to operate in their favour; 
and each and every provision of the act," of 
1818 and 1S20, "shall .revive and be in full 
force." The president made his proclama- 
tion according to this provision, on the 17th 
of March, 1827, and thus the acts of 1818 and 
1820 were effectively revived. The true in- 
terpretation of this 6th section of the act has 
been matter of considerable argument at the 
bar. Is it, in the given case of the occlusion 
of the enumerated British colonial ports, vir- 
tually repealed in all its provisions, as to in- 
tercourse and trade with them, as the in- 
troductory clause seems to intend? Or is it 
repealed only as to intercourse and trade 
in British vessels, leaving the intercourse 
and trade in vessels of the United States un- 
der the regulation of the 5th section, as a 
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substantive and existing enactment; as the 
latter clause of the 6th section seems to inti- 
mate? The latter is the construction con- 
tended for by the district attorney, and on 
which the second count rests; the former is 
maintained by the counsel for the claimant 
The act of 1818 contains no provisions ex- 
cluding trade, either by way of importation 
into the United States, or exportation from 
the United States, except in British vessels. 
Not a word is said respecting the vessels of 
the United States, or of any other foreign 
country, except Great Britain. The 1st and 
2d sections of the act of 1820 are limited 
in the same manner. The 3d section pro- 
hibits the importation of any goods, &c. 
from the province of Nova Scotia, the prov- 
ince of New Brunswick, the islands of Cape 
Breton, St. Johns, Newfoundland, or their 
respective dependencies, from the Bermuda 
islands, the Bahama islands, the islands 
called Caicos, or the British possessions in 
the West Indies, or on the continent of 
America, south of the southern boundary of 
the United States, except such goods &e. 
as are the growth &e. of such provinces, 
islands, and possessions, where the same 
shall be laden, and from whence they shall 
be directly imported into the United States. 
Nothing is said as to exportations from the 
United States of any goods whatsoever in 
vessels, not British. The main object of 
the act of 1823 was to open the intercourse 
and trade with certain enumerated ports in 
those prohibited colonial possessions, upon 
the principles of reciprocity held out by the 
act of 3 Geo. IV. c. 44. The first four sec- 
tions respect importations solely in British 
vessels. In the 5th section, for the first 
time, occurs any provision relating to ex- 
ports, and there the phrase is (as has been 
already stated), it shall be lawful to export 
from the United States &c. in any vessel of 
the United States, or in any British vessel, 
&c. The first remark, that is called for by 
this posture of our legislation is, that as to 
British vessels, the whole intercourse and 
trade, provided for by the act of 1823, is 
completely suspended, and the exclusion of 
them, by the acts of 1818 and 1820, entirely 
revived. Thus the retaliatory system is 
put into complete operation; and that, 
which alone seemed .within the legislative 
intention, the exclusion of British ships com- 
ing from, or going to, ports, where American 
ships were excluded, universally prohibited. 
The next remark is, that no legislative in- 
tention is any where avowed to interdict 
trade or intercourse in American vessels to 
or from any colonial ports. The next re- 
mark is, that though the 5th section of the 
act of 1823, contains an affirmative clause, 
that it shall be lawful to export from the 
United States to the enumerated ports, in 
any vessel of the United States, any goods 
&c; yet there is no prohibitory clause, de- 
claring any such exportation in any vessels, 
not of the United States, and not British, 



unlawful. Now, upon general principles of 
interpretation, no prohibition can br implied 
from merely affirmative words. The affirm- 
ative words may repeal or suspend a prohi- 
bition theretofore created, but per se they 
cannot create one. The forfeiture in the 
last clause of the 5th section applies only 
to eases, where articles shall be shipped or 
waterborne, for the purpose of being ex- 
ported, "contrary to the provisions of the 
act." To inflict it, therefore, it must be es- 
tablished, that some prohibition exists in 
the act, which has been violated. Where is 
the prohibition of such exportation in ves- 
sels not British, and not strictly vessels of 
the United States in the sense of the reg- 
istry act? None such has been pointed out; 
and if it had existed, it would not have es- 
caped the scrutinizing sagacity of the dis- 
trict attorney. Assuming, then, that the 
5th section, as to vessels of the United 
States, remains in full force, it is merely 
affirmative; there was no antecedent pro- 
hibition of exportation other than in Brit- 
ish vessels; the present boat is not, in the 
sense of the act, such a British vessel; and 
consequently the second count falls for 
want of sufficient facts to maintain its vital 
averments. 

The decree of the* district court must be 
affirmed and restitution accordingly. 



Case No. 15,968. 

UNITED STATES v. OPEN BOAT. 

[5 Mason, 232.] i 

Circuit Court, D. Maine. May Term, 1829. 

nonintercourse iiaws— british colonies— open 

Boats — Forfeiture of Cargo — Burdejt 

of Proof — Practice. 

1. Under the act of May 15, 1820, e. 122 [3 
Stat. 602], prohibiting commercial intercourse 
from the British colonies in British ships, Brit- 
ish owned vessels are included in the prohibi- 
tion, although not registered or navigated ac- 
cording to the British navigation and registry 
acts. 

2. But open boats, without decks, are not 
included in the prohibition. 

3. The forfeiture, under the act, attaches to 
the cargo on board at the time the vessel enters, 
or attempts to enter our ports; and not to any 
cargo subsequently taken on board, though on 
board at the time of the seizure. 

4. Where goods are seized, and claimed as 
forfeited as part of the cargo, the onus pro- 
bandi is on the government to prove, that such 
goods were part of the cargo on board at the 
time of the offence. 

5. The claimant may file a special defence on 
that point, if he chooses; but it is also in issue 
on the general denial of the allegations of the 
libel. 

[Appeal from the district court of the United 
States for the district of Maine.] 

Libel of seizure against an open boat and 
her lading, seized in fact at Eastport on 
navigable waters for a violation of the laws 

i [Reported by William P. Mason, Esq.] 
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of the United States, on the 4th of Janu- 
ary, 1828, by the collector of the district of 
Passamaquoddy. At the trial in the district 
court, a decree of condemnation was pro- 
nounced against the boat and all her lading, 
except 7 barrels of flour, 2 barrels of pork, 
and 13 bags of meal, for default of any 
claim. [Case unreported.] The excepted 
goods were claimed by Bucknam and Gun- 
nison of Eastport; and upon a subsequent 
hearing a decree of acquittal passed by eon- 
sent in favour of the claimants; from which 
decree an appeal was taken in behalf of the 
United States to the circuit court. 

Mr. Shepley, U. S. Dist. Atty. 
Mr. Daveis, for claimants. 

STORY, Circuit Justice. The present libel 
contains two counts. The first is founded 
upon the revenue collection act of 1790, c. 
128, § 92 [1 Story's Laws, 656; 1 Stat 697, 
c. 22], which declares, that "no goods &c. of 
foreign growth or manufacture, subject to 
the payment of duties, shall be brought into 
the United States from any foreign port or 
place, in any other manner than by sea, nor 
in any ship or vessel of less than thirty 
tons burthen," &c. with certain exceptions, 
which do not apply to the present case. The 
count alleges, that sundry foreign goods &c. 
were imported from a foreign port in this 
boat, the same being less than thirty tons 
burthen, against the form of the statute, 
&c. This count has been abandoned for 
want of evidence to support it, and may 
therefore be put entirely out of the case. 
The second count is founded on the act of 
May 15, 1820, c. 122 [3 Stat. 602], prohibiting 
commercial intercourse with the British col- 
onies. That act declares, that "the ports 
of the United States shall be and remain 
closed against every vessel t/wned wholly or 
in part by subjects or a subject of his Bri- 
tannic majesty coming or arriving by sea 
from any port or place in the province of 
Lower Canada, or coming or arriving from 
any port or place in the province of New 
Brunswick, the province of Nova Scotia, &c. 
And every such vessel so excluded from the 
ports of the United States, that shall enter 
or attempt to enter Jhe same in violation of 
this act, shall, with her tackle, apparel, and 
furniture, together with the cargo on board 
such vessel, be forfeited to the United 
States." The second count alleges, that the 
boat is British owned, came and arrived by 
sea from some port or place in the province 
of New Brunswick, within the port of Lu- 
bec; and entered the same port, and was 
employed in trade between said foreign port 
or place and the United States, contrary 
to the form of the statute. The facts ad- 
mitted to be true are, that the boat is an 
open boat, with a fore-cuddy, of six or seven 
tons burthen. She is owned by British sub- 
jects, and belongs to a place called La Tete. 
* in the province of New Brunswick, and 
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came from thence in ballast to Eastport, 
where she took on board a cargo of Ameri- 
can growth and origin, for the purpose of 
carrying the same to the river Maguagadavie 
in the same province. After her cargo was 
on board and before sailing, she was seized 
by the collector for an asserted violation of 
the laws of the United States. 

Before I proceed to the main question, it 
may be well to dispose of those, which have 
been discussed at the bar, as in some sort of 
a preliminary nature. 

The first question is, whether the goods 
now claimed are liable to forfeiture at all, 
it not being established by any direct proof 
in the cause, that they constituted any part 
of the cargo of the boat. This point was not 
made in the court below, and now comes by 
surprize upon the government. Under such 
circumstances, if the cause turned upon it, 
I should have no difliculty in postponing a 
final decision until an* opportunity was given 
to bring this matter of fact before the court. 
The district attorney supposes, that enough 
appears upon the record to raise a presump- 
tion, that these goods were part of the cargo 
of the boat, especially as the claim does not 
set up any such special defence. The claim 
is, indeed, in a very general form, and quite 
too general and imperfect to found an exact 
denial of the allegations of the libel, if legal 
nicety had been insisted upon in the earlier 
proceedings. It was, without doubt, com- 
petent for the claimants to have taken the 
present objection by a special answer, or ex- 
ception, if they had chosen so to do. But if 
their claim and answer contain a general 
denial of all the matters in the libel, every 
fact alleged in the libel and necessary to 
maintain the asserted forfeiture^ must be 
affirmatively established by the government; 
for the case does not fall within the 71st 
section of the revenue collection act of 1799, 
c. 128 [1 Story's Laws, 633, 1 Stat. 678, c. 
22]. Now it is very clear, that upon the lan- 
guage of the act of 1S20, no goods are for- 
feited, unless they are part of the. cargo on 
board the vessel; and consequently that fact 
must be affirmatively established by the 
United States. I see no sufllcient proof to 
this effect on the record; and there is some 
presumption against it; for the boat, on 
board of which these goods were laden, is 
said to have been given up by the collector; 
and the boat, to which the present libel 
attaches, has been condemned and sold un- 
der the process of the court. So that (to 
say the least of it) there is sufllcient doubt 
to call for some farther proof and explana- 
tion. 

A more material question is, what is the 
true construction of the act of 1820, as to 
the cargo liable to condemnation? Is it the 
cargo on board at the time of committing 
the offense, that is to say, at the time of 
the illegal entry, or attempt to enter; or 
the cargo on board at the time of the sei- 
zure, however long afterwards that may be 
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made? The latter construction is insisted 
on by the district attorney; and the for- 
mer is contended for on the other side, My 
opinion is, that the cargo intended by the 
act is the cargo on board at the time, when 
the vessel enters, or attempts to enter the 
port. The words are, "every such vessel, 
&c. that shall enter or attempt to enter, 
&c. shall, with her tackle, &c. together 
with the cargo on board such vessel, be for- 
feited." The offence is committed, and the 
forfeiture is complete at the moment of the 
entiy, or the attempt to enter. If she has 
no cargo then on board, none is subjected to 
forfeiture; for the words of the act do not 
look to any future events to impose a new 
forfeiture. The cargo affected with for- 
feiture is deemed in some sort a participator 
in the offence, and involved in the guilt of 
the vehicle. If the legislature had intend- 
ed to subject every future cargo taken on 
board by the vessel to forfeiture, as tainted 
by association with the offending vessel, the 
natural language would have been, that 
every such vessel, together with the cargo 
found on board at the time of seizure, al- 
though not on board at the time of the of- 
fence, shall be forfeited. But the language 
used is different, and just such as must 
have been used, if the cargo to be forfeited 
was to be on board contemporary with the 
offence. It is difficult to read it, and not 
to perceive, that the vessel, her tackle, &c. 
and her cargo on board, are to be affected 
with the forfeiture at the same instant of 
time. The effect of a different construction 
would be to create a sort of floating, and 
fluctuating forfeiture, attaching to different 
things at different times. Thus, if various 
cargoes were put on board at subsequent 
periods between the time of the offence and 
the seizure, one of two things must happen; 
either, that the forfeiture would attach to 
each successive cargo taken on board, and 
thus be cumulative on all; or that the car- 
go found on board, though innocent, would 
be subjected to the offence, and discharge 
every antecedent cargo from it The orig- 
inal cargo on board at the time of the of- 
fence might in this way escape, although 
embraced in the corpus delicti; and an en- 
tirely innocent cargo, belonging to persons 
in utter ignorance of it, become the victim. 
The forfeiture would thus be in suspense 
until the moment of seizure, and depend, 
not upon association in crime, but upon the 
choice, or caprice, or diligence of the seizing 
oflicer, as to the time of seizure. I do not 
say, that such a course of legislation might 
not exist; and if it did, the court would be 
bound to act upon it. But it would be so 
extraordinary and unprecedented, so disso- 
nant from the principles of general justice 
and convenience, and so subversive of pri- 
vate security and private rights, that it 
would require very strong and direct expres- 
sions on the part of the legislature to justify 
such an interpretation of its acts. 
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The case of The Two Friends [Case No. 
14,289], has been cited by the district at- 
torney in favour of his construction of the 
statute. If I could view that case in the 
same light, it would very much abate my 
confidence in that decision on the particular 
point, for which it is now cited; although it 
would still be maintainable upon the other 
grounds stated in the opinion of the court. 
But I am of opinion, that nothing in that 
case touches the present in point of prin- 
ciple. That was the ease of a coasting ves- 
sel, which was seized, while she was en- 
gaged in the coasting trade under a coasting 
license, regularly granted. The material ob- 
jections against her were, that during the 
time the license was in force she was trans- 
ferred to a British subject, and that she 
was engaged in a trade, for which she was 
not licensed. The 32d section of the coasting 
act of 1793, c. 52 [1 Story's Laws, 298; 1 
Stat. 316], (c. 8), declares, that if any licensed 
ship or vessel shall be transferred in whole 
or in part, to any person, who is not at the 
time of such transfer a citizen of or resident 
within the United States, or if such ship or 
vessel shall be employed in any other trade 
than that, for which she is licensed, or shall 
be found with a forged or altered license, or 
one granted for any other ship or vessel, 
every such ship or vessel, with her tackle, 
&c. and the cargo found on board her, shall 
be forfeited. The court held, that the cargo 
found on board at the time of the seizure 
was forfeited. But that decision proceeded 
upon the ground of the peculiar language of 
the act, and the consideration, that the for- 
feiture was a continuing forfeiture by the 
vessel's still sailing and acting illegally un- 
der the license up to the very time of the 
seizure. If the vessel had ceased to be en- 
gaged in the coasting trade, and had after- 
wards taken an innocent cargo on board, 
there is nothing in that opinion, which de- 
cides, that such a cargo, under such circum- 
stances would have been forfeited. And here 
I might stop. But I am given to understand, 
that the important question, which the par- 
ties wish to have settled, and which was the 
main object of the present appeal, is, whether 
a boat of the description of that under sei- 
zure, owned by British subjects, resident in a 
British province, is within the prohibitions 
of the act of 1820. The point has been fully 
argued in the present case, as well as in a 
former case before this court; and as all 
parties press for a decision upon it, and it is 
of great interest to the inhabitants of Maine 
bordering on the British provinces, the court 
will uot decline to express its opinion. The 
true answer depends upon the point, whether 
an open boat, owned by a British subject, is 
a vessel within the meaning of the act of 
1820. In the case of U. S. v. An Open Boat 
[Case No. 15,967], Noyes, claimant, decided 
at the last October term, at Wiscasset, the 
point was much discussed; and the reasoning 
of the court led to the conclusion (though 
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there was no absolute decisi;n) that an open 
boat, without decks or masts, was not a 
"vessel" within the purview of the statute, 
because in a nautical sense, as well as in 
the sense of our revenue and navigation laws, 
the term "vessel" is used in contradistinction 
to such boats, to indicate a class of larger 
sized shipping. I do not go over the illus- 
trations used on that 'occasion, because the 
case is already before the public; but I ad- 
vert to it simply to state, that further reflec- 
tion has induced me to adhere to that opinion. 
The boat now before the court could not 
be lawfully employed in any trade from the 
province of New Brunswick to the United 
States, with goods of foreign growth or 
manufacture; because such trade is prohib- 
ited by the act of 1799, e. 128, § 92 [1 Story's 
Laws, 656; 1 Stat 697, c. 22], to vessels of less 
than thirty tons. She was not in fact so 
employed. Unless she was prohibited from 
an entry into our ports, the subsequent act 
of receiving a cargo on board of American 
growth for a return voyage to New Bruns- 
wick constituted no offence. The words of 
the act of 1820 do not, in my judgment, pro- 
hibit such an entry, or such an exportation. 
This court is not at liberty to look beyond 
the words of the act for the policy, which 
governed its provisions. The words must be 
construed according to their natural import, 
taken in connexion with other statutes for 
the regulation of commerce. It is a well 
known rule, that penal statutes are con- 
strued strictly; and that forfeitures are not 
to be inflicted by straining the words so as to 
reach some conjectural policy, not avowed 
on the face of the statute. Even where cases 
lie within the same mischief, if they are not 
provided for in the text of the act, courts of 
justice do not adventure on the usurpation 
of legislative authority to meet them. I must 
confess too, that if I were at liberty to travel 
out of the words of the act, and* consult any 
supposed public policy of the government, 
there is no clear ground, upon which I could 
affirm, that boats of this description were in- 
tended by the government to be excluded 
from our ports, or were prohibited from car- 
rying goods from our ports to the British 
colonies. 

One argument, much pressed by the counsel 
for the claimants in the former, as well as 
in the present ease, requires to be noticed. 
It is, that no British owned vessels are with- 
in the act of 1820, except such as are British 
owned and navigated in the sense of the 
British navigation and registry acts. It is 
said, and said truly, that this court, sitting in 
admiralty, may take notice of these acts; and 
that the very terms of our prohibitory and 
retaliatory acts invite the court to such an 
examination, by the references, which are 
tacitly made to the British system. But, giv- 
ing whatever force we may to this line of ar- 
gument, it must still be conceded, that our 
own acts must be construed by their own 
words; and that though the causes of our 



prohibitory system may be found in the cor- 
responding British legislation, yet it by no 
means follows, that congress was bound to 
stop, where that stopped; or intended to con- 
fine its own enactments to the existing state 
of the British shipping laws. The court then 
is not called upon to impose any limitation 
upon the words of the act of 1S20, which they 
do not of themselves import. The words are 
"every vessel owned, wholly or in part, by a 
subject or subjects of his Britannic majesty." 
Now, a vessel may fall within this category, 
although she is not registered or navigated 
according to the British acts, so as to entitle 
her to the statute benefits of a British char- 
acter. British ownership is one thing; a ti- 
tle to the benefits of the British navigation 
acts is quite another thing. A different con- 
struction would make our own legislation de- 
pendant on the state of the British laws at 
every moment; and a slight relaxation of 
them in favour of ber own colonial naviga- 
tion would at once defeat our whole system, 
and reduce it to a dead letter. What author- 
ity has this court to presume, that so obvious 
a result was not within the scope of the leg- 
islation of congress, and intentionally provid- 
ed for? The words of the act of 1820 cover 
such a case; and how can this court say, that 
they are to be narrowed down, so as to be 
inoperative, where they would be most need- 
ed, in cases within the same mischief, and * 
justifying the same retaliation? My opin- 
ion is, that every vessel owned by British sub- 
jects, domiciled in the British dominions, is 
within the intent of the act; and that though 
our retaliatory system looked to the state of 
the British laws, it meant to meet them, not 
in their form, but in their principle, however 
that might be varied. 

Upon the whole my opinion is, that the de- 
cree of the district court must be affirmed; 
but I shall certify that there was reasonable 
cause of seizure. Decree accordingly. 
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Case No. 15,969. 

UNITED STATES v. ORMSBY. 

[3 Wash. 0. 0. 195.] i 

Circuit Court, D. Pennsylvania. April Term, 
1813. 

Armt Contractor's Accounts — Settlement — 
Interest. 

The defendant settled his account at the treas- 
ury department, in 1808, on which a balance 
was stated against him. In 1812, he claimed 
further credits, whieh were allowed to him,, 
and which reduced the balance claimed from 
him in 1808. The court instructed the jury to 

i [Originally published from the MS. of 
Hon. Bushrod Washington, Associate Justice 
of the Supreme Court of the United States, 
under the supervision of Richard Peters, Jr., 
Esq.] 
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allow interest on the actual balance, from 
1808. 

Action on the case, for the balance of an 
account, settled at the treasury department. 
The defendant, under a special contract with 
the government, to furnish certain supplies 
to the army, received advances of money; 
and upon a settlement of his account at the 
treasury, in May, 1808, a balance of about 
2200 dollars was found to be due from him. 
He afterwards, viz. in March, 1812, claimed 
other credits, which had not been allowed in 
May, 1808, but to which the treasury de- 
partment, in March, 1812, was satisfied he 
was entitled; ana being then admitted, re- 
duced the balance to 1616 dollars. The only 
question was, whether the United States 
were entitled to interest on the 1616 dollars, 
from May, 1808, or from March, 1812. 

WASHINGTON, Circuit Justice, delivered 
the opinion of the court. Interest ought to 
be given from the first named period; and 
cannot be affected by the subsequent allow- 
ance of a credit not known, nor perhaps 
proved, when the first settlement was made. 



Case No. 15,970. 

UNITED STATES v. ORTEGA et al. 

[Hoff. Land Cas. 135.] i 

District Court, N. D. California. June Term, 
1856. 

Mexican Land Gbast. 

This claim is valid for the portion petitioned 
for by Maria Clara Ortega and Julius Martin. 

Claim [by Quintin Ortega and others] for 
[the Raneho San Ysidro] one league of land 
in Santa Clara county, confirmed by the 
board, and appealed by the United States. 

William Blanding, U. S. Atty. 
Stanly & King, for appellees. 

HOFFMAN, District Judge. It appears 
from the expediente on file in the archives 
that Quintin Ortega, in the year 1833, peti- 
tioned' Governor Figueroa for a title to a 
tract of land granted to his father, Ignacio 
Ortega, by Don Joaquin Arrillaga, in 1809. 
The governor made the usual reference for 
information, and by the reports made to him 
it appeared that for more than twenty 
years, and in fact from 1809 until his de- 
cease in 1829 or 1830, the land had belonged 
to and been in possession of Ignacio Ortega, 
and that since that time his son and two 
daughters had continued to occupy it. On 

i [Reported by Numa Hubert, Esq., and here 
reprinted by permission.] 



the third of June, 1833, the governor made 
his concession, granting to Quintin Ortega 
and his sisters, Maria Clara Ortega and Maria 
Isabel Ortega, the raneho called San Ysidro, 
bounded by the Mission of San Juan Bautis- 
ta, by the ranchos of Animas and Las Llagas, 
and by the mountains— "the land being con- 
ceded in equal parts and subject to the stipu- 
lated conditions." These conditions, it is ev- 
ident from the subsequent proceedings, re- 
lated to the division of the land among the 
grantees, for the governor appears to have 
issued three documentos or titles, each grant- 
ing a third part of the land included within 
the boundaries embraced in his decree of 
concession. By the doeumento issued to 
Maria Clara Ortega, wife of John Gilroy, 
there was granted to her a part of the raneho 
of San Ysidro, bounded by the Raneho de 
Las Animas and the mountain, and the parts 
which appertain to her brother Quintin and 
her sister Maria Isabel. The quantity of 
land granted is limited to one square league, 
and the sobrante is reserved in the usual 
terms. This grant, as well as those to Quin- 
tin and Maria Isabel for their portions of the 
raneho, was approved by the departmental 
assembly on the seventeenth of May, 1834. 
There seems to be no doubt of the genuine- 
ness of the grants in these cases, or of the 
occupation and cultivation of the land by the 
grantees and their father since 1809. It ap- 
pears from the opinion of the board of com- 
missioners that the claim of Quintin Ortega 
to the portion of San Ysidro granted to him, 
was confirmed in a separate suit instituted 
on his behalf, and as the petition filed does 
not embrace the claim of Maria Isabel, there 
only remains to be passed upon in this case 
the claim of Maria Clara and that of Julius 
Martin, who derives his title by deed from 
her and her husband, dated January 8, 1852. 
With respect to the boundary line of "Las 
Animas," which is also the boundary of that 
portion of San Ysidro granted to Maria Clara, 
some disputes have arisen. But for the rea- 
sons assigned in the opinion in that case, 
such disputes cannot in this proceeding be 
settled. It is clear that both claims are 
valid as against the United States. The pre- 
cise location of the boundary line between 
the coterminous ranchos must be settled ei- 
ther by the surveyor general or by the proper 
tribunals of the country. The claimant, Maria 
Clara Ortega, is, therefore, entitled to a de- 
cree of confirmation for the portion of San 
Ysidro granted to her to the extent of one 
league, and bounded as described in the 
grant, excepting therefrom the part conveyed 
by her and her husband to Julius Martin, for 
which a decree must be entered in favor of 
said Martin. 
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Case "No. 15,971. 

UNITED STATES v. ORTEGA. 

[4 Wash. C. C. 531.] i 

Circuit Court, E. D. Pennsylvania. Oct. Term, 
1825. 

Piioof of Foreign Laws— Parol Evidence — As- 
saoi/t on Foreign Minister. 

1. The unwritten law of a foreign govern- 
ment may be proved by parol evidence, but 
the written law can only be proved by itself. 

[Cited in Lattourett v. Cook, 1 Iowa, 1; 
State v. Behrman, 314 N. C. 797, 19 S. E. 
223.] 

2. What constitutes an assault? 
[Cited in Kirland v. State, 43 Ind. 150.] 

3. Upon an indictment for an assault com- 
mitted on the charge d'affaires of a foreign 
government, proof that the person assaulted is 
received and recognized by the executive of the 
United States, is conclusive as to his public 
character; and that he is entitled to all the 
immunities of a foreign minister. 

[Cited in U. S. v. Benner, Case No. 14,5t3»j 
Ex parte Baiz, 135 U. S. 424, 10 Sup. Ct. 
859.] 

[Cited in People v. Jones, 24 Mich. 226.] 

4. If a foreign minister commits the first as- 
sault, he forfeits his immunity so far as to 
excuse the defendant for returning it. 

5. It is no defence upon such indictment that 
defendant was ignorant of the public character 
of the minister. 

[Cited in U. S. v. Benner, Case No. 14,568.] 

The defendant was indicted for an assault 
upon the person of Mr. Salmon, the Spanish 
charge d'affaires, and for infracting the law 
of nations by committing violence upon his 
person. These charges were contained in 
two separate indictments, both of which 
were tried at the same time. The facts of 
the case, as proved by Mr. Salmon (who 
presented himself to the court as a vol- 
untary witness), weie as follows. On the 
night of the 17th of September last, whilst 
the witness was returning from the cireus, 
he heard the steps of some person walking 
gently behind him. The defendant came up to 
him, and seizing the breast of his coat, said, 
angrily: "Mr. Salmon, I am Ortega, you have 
insulted me, and I seek satisfaction." The 
answer was. "I have not insulted you, but 
you now insult me— let me go." "No," re- 
plied the defendant, "I have got you now, 
and I will not let you go, unless you will 
promise to give me satisfaction, for you have 
published many falsehoods against me." 
Mr. Salmon replied, that he had published 
nothing against him, but in answer to a very 
insulting manifesto of his against all kings, 
and especially against his government. He 
further added: "Is it so long after your ar- 
rival that you seek satisfaction for an old 
offence; and is this the way you demand it? 
Have you no friend to send on such an er» 
rand? You know who I am, and where I 

i [Originally published from the MSS. of 
Hon. Bushrod Washington. Associate Justice 
of the Supreme Court of the United States, 
under the supervision of Richard Peters, Jr., 
Esq.] 
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live." The defendant, still retaining his 
hold, Salmon again desired him to let him 
go, threatening to strike him if he did not. 
The defendant answered: "You need not 
strike me, for I shall fight you in another 
place"; and then inquired if he had any 
arms about him? Mr. Salmon replied thai- 
he had not, for he professed to be a peacea- 
ble man. The defendant observed, that he 
had none either, but that he could easily pro- 
cure them, if Mr. Salmon would fight. Mr. 
Salmon answered that he should fight him 
immediately, if he did not release him. All 
remonstrances proving fruitless, Mr. Salmon 
thrust the defendant with the point of his 
umbrella, which was returned by a blow 
with another umbrella. The fight continued 
for some time, when Mr. Salmon, having 
greatly the advantage, having hold of his 
cravat with his back fixed against the wall, 
a Mr. Smith came up, and desired them to 
separate. Mr. Salmon agreed to release the 
defendant if he would promise to keep the 
peace. This, after some hesitation, was 
promised, and the defendant was released. 
But almost immediately afterwards the de- 
fendant again approached Mr. Salmon in 
a menacing attitude, with one of his arms 
raised. Mr. Smith immediately interposed, 
and after reminding the defendant of his 
promise, told him, that if he was determined 
to have a fight, he must first fight him. This 
put an end to the affray; and the parties 
separated. Another witness, Mr. Wallace, 
stated, that he passed the parties, who were 
talking in Spanish, with apparent ill blood, 
and that he did not observe the defendant to 
have hold of Mr. Salmon. He stopped at a 
short distance from them, and remained till 
the fight was over. To prove the public 
character of Mr. Salmon, the following evi- 
dence was given. An official letter from Mr. 
Anduaga, the Spanish minister, just pre- 
vious to his departure from the United 
States, addressed to the secretary of state of 
the United States, dated 15th of March, 1823, 
informing him that he had appointed Mr. 
Salmon charge d'affaires of his Catholic maj- 
esty in the United States; and another let- 
ter to the same effect, from the same person, 
addressed to Mr. Salmon. A letter from the 
secretary of state, dated the 20th of the 
same month, addressed to Mr. Anduaga, in 
answer to the above, recognizing the charac- 
ter of Mr. Salmon, and stating he should 
with pleasure correspond with him. Two 
letters from the secretary of state, dated the 
4th of April, 1S23, and the 24th of Septem- 
ber last, addressed to Mr. Salmon as charge 
d'affaires; the latter being in answer to one 
addressed to the department complaining of 
the outrage committed by the defendant, in 
which the secretary regrets the circum- 
stance, and states, in substance, that the 
public prosecutor would do what was proper 
on the occasion. 

Mr. Brent, the chief clerk in, the depart- 
ment of state, was then examined; Tvho de- 
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posed, that Mr. Salmon was recognized by 
the president as charge d'affaires, on the re- 
tiring of Mr. Anduaga, and was accredited 
by the secretary of state, who has continued 
to correspond with him as such, from the 
departure of Mr. Anduaga, until within a 
short time past. Mr. Salmon stated upon 
his examination, that Mr. Anduaga was ap- 
pointed minister to the United States, under 
what was termed the constitutional govern- 
ment, which was established on the Oth of 
March, 1820, and might be said to have ter- 
minated about the 1st of October, 1823. To 
prove that the public character of Mr. Sal- 
mon was known to the defendant, two let- 
ters from the latter to the former, dated in 
May, 1S24, addressed to him as charge d'af- 
faires, were read. The counsel for the de- 
fendant offered to prove, by a witness, the 
contents of two decrees of the king of Spain, 
bearing date the 1st and 20th of Oetober, 
1823, as well as another called the "Decree 
of Purification," issued in December, 1824, 
for the purpose of showing that Mr. Salmon, 
not having complied with the last decree, 
ceased to be a minister of the Spanish king. 
The court refused to permit such evidence 
to be given, stating that, although the un- 
written law of foreign countries may be 
proved by witnesses, the written law could 
be proved only by itself. To prove that a 
charge d'affaires is a public minister, enti- 
tled to the same privileges, immunities, and 
protection, and that it is sufficient, though 
he has no letters of credence, if he be re- 
ceived by the government to which he is 
sent, and personally presented, the district 
attorney referred to 8 Merl. Repert. p. 238. 
He contended that the public character of 
Mr. Salmon was abundantly proved. 

The counsel for the defendant insisted, (1) 
That the alleged assault by the defendant 
was not sufficiently proved, the evidence of 
Mr. Wallace upon that point being opposed 
to that of Mr. Salmon. That even if it were 
not, it is no assault for one person gently 
to lay his hand upon another, or to take 
him by the coat, as Mr. Salmon states was 
done in this case. That the first assault was 
committed by Mr. Salmon, which will justi- 
fy a battery committed even on a foreign 
minister; for which was cited U. S. v. Lid- 
die [Case No. 15,598], decided in this court 
in 1807. (2) That no evidence had been giv- 
en sufficient to prove that the defendant 
knew the public character of Mr. Salmon, 
without which the offence is not made out. 
For although Mr. Salmon may have been 
charge d'affaires in 1824, yet the defendant 
had reason to believe that he was displaced 
by virtue of the Spanish decrees, particular- 
ly that of purification. (3) The minister, Mr. 
Anduaga, had no authority to appoint Mr. 
Salmon charge d'affaires; the appointment 
could be made only by the government of 
Spain. But if he had the power, still, the 
official character of that gentleman ceased 
with the constitutional government, and 
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could only revive by a new appointment of 
the king upon his restoration, of which no 
evidence has been given. They denied that 
the recognition of his public character by 
the executive of the United States, was suffi- 
cient evidence of his being a minister, and 
entitled to the immunities of one. Cases cit- 
ed: Vatt. Law Nat bk. 4, c. 7, §§ S0-S3; 
Id. e. 8, § 111; 2 Burl. 366; Wicquefort, 
Ambassadors, 18, 112, 113; Cas. Temp. Talb. 
282; 4 Inst. 153; Mart. Law Nat. 198. 

The District Attorney, for the United 
States. 
J. R. Ingersoll and S. Chew, for defendant. 

WASHINGTON, Circuit Justice (charging 
jury). This is a prosecution instituted by 
the United States, for the purpose of vindi- 
cating the law of nations and of the United 
States, offended, as is charged, in the person 
of a foreign minister, by an assault commit- 
ted on him by the defendant. It is a case 
which cannot fail to be highly interesting 
both to the defendant and to our govern- 
ment. To the former, on account of the 
punishment which might be the consequence 
of conviction; and to the latter, because the 
government of the United States, like that of 
all civilized nations, is bound to afford re- 
dress for the violation of those privileges 
and immunities which the law of nations 
confers upon foreign ministers, and which 
are consecrated by the practice of the civil- 
ized world. A neglect, or refusal to perform 
this duty might lead to retaliation upon our 
own ministers abroad, and even to war. The 
ease, therefore, from its importance, recom- 
mends itself to the gravest attention both of 
the court and of the jury. 

There are two questions for your considera- 
tion: (1) Is the charge, that an assault was 
committed by the defendant upon the person 
of Mr. Salmon, sufficiently proved? If it be, 
then (2) Was Mr. Salmon a public minister at 
the time the assault was made? 

1. (After summing up the evidence as be- 
fore stated, the judge proceeds:) It was ar- 
gued by the counsel for the defendant, that, 
to constitute an assault, it must be accom- 
panied by some act of violence. The mere 
taking hold of the coat, or laying the hand 
gently upon the person of another, it is said, 
does not amount to this offence; ana that 
nothing more is proved in this case, even by 
Mr. Salmon. It is very true that these acts 
may be done, very innocently, without of- 
fending the law. If done in friendship, for 
a benevolent purpose, and the like, the act 
would certainly not amount to an assault. 
But these aets, if done in anger, or a rude 
and insolent manner, or with a view to hos- 
tility, amount, not only to an assault, but to 
a battery. Even striking at a person, though 
no blow be inflicted, or raising the arm to 
strike, or holding up one's fist at him, if done 
in anger or in a menacing manner, are con- 
sidered by the law as assaults. It is then 
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for you to say whether, from the evidence 
which has been given in the cause, Mr. Salm- 
on was seized, or laid hold of, by the de- 
fendant, in kindness and for a justifiable 
cause, or in anger and with hostile inten- 
tions? If the latter, it is an unquestionable 
case of assault and battery. 

It was further argued by the defendant's 
counsel, that the only witness to prove the 
assault, is the party who considers himself 
to have been aggrieved, and therefore, that 
his evidence ought to be received with great 
caution, particularly, as another witness, Mr. 
Wallace, who was present, did not observe 
the defendant to have hold of Mr. Salmon's 
coat. It is for the jury to say, whether the 
evidence of this fact, as stated by Mr. Salm- 
on, is contradicted by Mr. Wallace; and if 
it be, whose statement is most to be believed; 
and whether this latter witness, who de- 
posed that he passed the parties in the night 
and stopped at some paces from them, had it 
as much in his power to give them correct 
information in relation to this fact, as Mr. 
Salmon, who was immediately engaged in 
the transaction had? If there be no absolute 
contradiction, the mere circumstance that 
the testimony given in support of the prose- 
cution is by the party alleged to be aggrieved, 
ought to have very little influence in the de- 
cision of the case. The law makes him a 
competent witness. He has no interestwhat- 
ever in the decision of the ease; and, if his 
character be unimpeached, his testimony 
given in such a manner as not to justify a 
suspicion of his want of strict veracity, and 
he stands uncontradicted by other testimony, 
he is a credible witness, and entitled to be 
believed. Again, it has been insisted, that, 
by waving his privilege in becoming a vol- 
untary witness, he has himself violated the 
law of nations, and his duty to his sovereign. 
If this be so, that is a matter to he settled by 
them. We have nothing to do with it. It 
deprives him neither of his competency, nor 
of his credibility. 

But should the jury feel doubts as to the 
first assault, on the ground of any discrep- 
ance in the evidence, the witnesses all agree 
that, after Mr. Salmon released the defend- 
ant upon his promise to keep the peace, the 
defendant again approached him in a hostile, 
or menacing manner, with his arm raised, 
when a further conflict was prevented by 
the commendable interposition of Mr. Smith. 
That this act amounted to an assault admits 
of not the slightest doubt, and brings the 
case within the provisions of the twenty-sev- 
enth [28th] section of the crime act of 1790 [1 
Stat. 118], provided Mr. Salmon was a for- 
eign minister; which is the second point to 
be considered. 

2. Was Mr. Salmon a foreign minister, at 
the time the alleged offence was committed? 
The following evidence has been given to 
prove the public character of this gentleman. 
(Here the evidence before mentioned was 
stated to the jury.) The counsel for the de- 



fendant have gone into a rigid examination 
of the credentials of Mr. Salmon. They deny 
that any thing short of credentials emanat- 
ing from the sovereign, from some depart- 
ment of his government charged to perform 
duties of this nature, could constitute him a 
minister; and, that, even if the appointment 
of a minister under the constitutional gov- 
ernment of Spain was sufficient, it became 
void by the revolution, which restored the 
king to his former power, and rendered a re- 
appointment necessary. 

If these were questions fit for judicial in- 
quiry and decision, we should say that the 
appointment of a charge d'affaires by a for- 
eign minister, upon his retiring from the sta- 
tion to which he had been appointed, is usu- 
al in practice; and if he be recognized as 
such by that branch of the government 
which is authorised to receive ministers, and 
with which he is to transact the business of 
his own sovereign, his character of minister 
is unquestionable. And further, that if, aft- 
er the constitutional government of Spain 
terminated, a reappointment, or a recogni- 
tion, by the king, of the public character of 
this gentleman were necessary, still, as he 
is found, after a lapse of about two years, 
the recognized minister of Spain by our gov- 
ernment, we ought to presume that his sov- 
ereign has done all that he thought neces- 
sary to clothe him with that character. 

But the conclusive answer to these argu- 
ments is, that these are matters of state, 
with which courts of justice have nothing to 
do. The constitution of the United States 
having vested in the president the power to 
receive ambassadors and other public min- 
isters, has necessarily bestowed upon that 
branch of the government, not only the right, 
but the exclusive right, to judge of the cre- 
dentials of the ministers so received; and so 
long as they continue to be recognized and 
treated by the president as ministers, the 
other branches of the government are bound 
to consider them as such. If courts of jus- 
tice could sit in judgment upon the decision 
of the executive in reference to the publie 
character of a foreign minister, and by pro- 
nouncing him to be unduly appointed, or im- 
properly recognized, deprive him of the privi- 
leges of a minister, what an extraordinary 
anomaly would such an interference present 
to the world! The individual who should be 
placed in this predicament, would, for all 
the purposes of his own, and of this govern- 
ment, be a minister, the representative of his 
sovereign, authorised to transact the busi- 
ness with which he is charged, and to bind 
his sovereign, whilst acting in obedience to 
his orders; and yet, he would be no minister 
in the view of the judiciary, and, of course, 
not entitled to the protection due from that 
character. In other words, a publie minister 
without the privileges and immunities of 
one. For, notwithstanding this judicial in- 
terference, he would still continue to be a 
minister as long as the president should con- 
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tinue to recognize him as such; and no judg- 
ment of a court of justice could deprive him 
of that character, although it should with- 
hold from him the sanctity appertaining to 
it. Besides, if it belong to courts of justice 
to meddle with these matters, and looking be- 
yond the acts and conduct of the president, 
to decide a person recognized by him as a 
foreign minister, to be no minister, surely 
that branch of the government ought to pos- 
sess all the lights to guide their judgment 
which are possessed by the president, and 
should consequently be empowered to call 
for and to expose to public view, the ar- 
chives of state, and the correspondence of 
the executive of this nation with foreign na- 
tions, in relation to the subject on which the 
decision is to be made. Yet, who would be 
wild enough to maintain a proposition go 
extravagant and absurd? 

The principles which have been stated are 
those which governed this court in U. S. v. 
Liddle [Case No. 15,598], decided in 1807; in 
which it was stated, that the certificate of 
the secretary of state, that the person claim- 
ing to be a charge d'affaires, was received 
and recognized as such by the executive of 
this government, was the best evidence which 
could be given of that fact. The only prop- 
er inquiry, in short, in cases »£ this nature is, 
has the person, claiming to be a foreign min- 
ister, been received and recognized as such 
by the executive of this government? If he 
has, the evidence of those facts is not only 
sufficient, but in our opinion, conclusive up- 
on the subject of his privileges as a minister. 
Such has been the nature of the evidence 
given in this case. 

It now remains only to notice two or three 
arguments of the counsel, upon which some 
reliance was placed. It seemed to be sup- 
posed by the district attorney, that even if 
the first assault had been made by Mr. Salm- 
on on the defendant, the blow which was 
returned would have been an offence under 
the act of congress. But this is not the opin- 
ion of the court. A foreign minister, by 
committing the first assault, so far loses his 
privilege, that he cannot complain of an in- 
fraction of the law of nations; if in his turn, 
he should be assaulted by the party ag- 
grieved. This was decided by this court in 
Twiddle's Case. 

It was insisted by the defendant's counsel, 
that it is incumbent on the prosecutor to 
prove that the public character of Mr. Salm- 
on was known to the defendant at the time 
this transaction took place. If this position 
could be maintained, still, as it is shown by 
the defendant's letters to Mr. Salmon in 
May, 1824, that he then knew that gentle- 
man to be the Spanish charge d'affaires; if 
he had aftei*wards ceased to be so, it lay on 
the defendant to prove it. Knowing him 
once to have been entitled to this character, 
he aeted at his peril if it should turn out 
that that character still continued; or if in- 
deed the reverse should not be proved. But 



in point of law, it is immaterial whether the 
defendant knew that the person assaulted 
was charge d'affaires or not, and this point 
also was decided in the case before referred to 
of U. S. v. Liddle. 

As to the Spanish decrees, alluded to by the 
counsel for the defendant; there is no evi- 
dence given of them, and consequently they 
are not to be noticed by the jury. It is im- 
possible for the court or jury to say whether 
they do, or do not affect Mr. Salmon. 

The jury returned with a verdict finding the 
defendant guilty. 

NOTE. A motion in arrest of judgment was 
made on the ground that this was a case affect- 
ing a foreign minister, and that therefore the 
circuit court had not jurisdiction. This point 
was taken to the supreme court upon a pro 
forma certificate of a division of opinion in this 
court, and there decided in favour of the juris- 
diction. 11 Wheat. [24 U. S.] 46T. 
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UNITED STATES v. OSGOOD. 

[Betts, Scr. Bk. 27.] 

Circuit Court, S. D. New York. 1839. 

Forgery of Pension Papers. 

[1. Forgery is the false making of a paper, 
but it need not be the entire fabrication there- 
of. Any addition to a genuine paper, or any 
alteration of it in an essential particular, so as 
to give it a different meaning, is a forgery.] 

[2. Aiding or assisting in forging papers with 
intent to defraud the government consists in 
the commission of any act having a tendency to 
forward or facilitate a forgery committed by 
another. The degree of aid or assistance is 
unimportant. To trace a name with a pencil, 
afterwards filled up with another in ink, or to 
take measures to prevent surprise or detection 
while the forgery is being committed would be 
such an act.] 

[3. To forge the name of the magistrate to 
the jurat of an affidavit is a forgery of the 
affidavit, within the meaning of the law.] 

[This was an indictment for forgery 
against Walter F. Osgood.] 

BETTS, District Judge, stated to the jury, 
that the act of congress prohibited, under 
highly penal sanctions, the commission of 
forgeries for the purpose of defrauding the 
government of the United States. The in- 
dictment charges the prisoner at the bar 
with having been concerned in the forgery 
of certain affidavits or paper writings, with 
intent to defraud the government, or an 
agent of the government for the payment of 
pensions. The statute anticipates three va- 
rious ways in which this offence may be 
committed, and the indictment charges the 
prisoner to have violated the act in each of 
those particulars. The prisoner can only 
be tried upon the accusations stated in the 
indictment, and the jury must first ascer- 
tain with clearness, what the offences are 



[27 Fed, Cas. page 363] 



upon which he stands arraigned, and by 
what acts he is accused of having commit- 
ted them. The offences prohibited by the 
statute, and designated in the indictment, 
may be arranged in three classes; each 
class having its appropriate signification, 
and modes of proof. The first class is (1) 
forgery, aiding or assisting in forgery; and 
causing or procuring to be forged the paper 
writings set out in the indictment. Forgery 
is the false making of a paper. This false 
making need not be the entire fabrication 
of the paper; any addition to a genuine pa- 
per, or any alteration of it in an essential 
particular, so as to give it a different im- 
portance and mean-ng, is a forgery; and if 
this change is made for the purpose of de- 
frauding the government, it is a felony, the 
crime interdicted by the statute. Aiding or 
assisting in forging consists in the commis- 
sion of any act having a tendency to for- 
ward or facilitate a forgery committing by 
another. The degree of aid or assistance is 
unimportant; if what is done is, in any 
manner, calculated to promote the forgery, 
the act comes within the statute. To trace 
a name with a pencil, afterwards filled up 
with another in ink, would be such an act; 
so taking measures to prevent surprise or 
detection, whilst the forgery is actually com- 
mitting, would be aiding and assisting in its 
commission. Causing or procuring a for- 
gery to be committed would be the use of 
any persuasion or influence inducing anoth- 
er to commit it In several of the first 
counts of this indictment, these acts are all 
charged to have been committed by the 
prisoner, in relation to several papers,— the 
affidavit of Benjamin C. Dubois; that of 
Hugh Stephenson, and of Samuel Loyd. 
These papers would not be perfect or com- 
plete, so as to answer the purpose they were 
prepared for, without being authenticated 
by the attestation of a magistrate. A sim- 
ple statement of facts by a party claiming 
a pension, would be of no avail to him; to 
render the paper of service, it must be reg- 
ularly sworn to. The jurat, accordingly, be- 
came an essential and vital part of the pa- 
per, giving to it that character without 
which it would not be acted on by the war 
department. To forge the name of the mag- 
istrate, would, therefore, be deemed, in judg- 
ment of law, the forgery of the affidavit, so 
as to support an indictment alleging the 
forgery, not of the name of the magistrate 
only, but of the paper itself. 

•The testimony shows beyond all grounds 
for doubt, that the name of the recorder ap- 
pended to the affidavits is forged; the only 
question upon the evidence requiring de- 
liberation, is, whether it is proved that the 
act was done by the prisoner; or by his aid 
or procurement. The proofs offered to es- 
tablish this fact are circumstantial and di- 
rect. The circumstantial evidence consists 
of the facts that the body of the papers is 
in the handwriting of Luyster, a clerk in 
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the prisoner's office and employment; that 
the affidavits were presented by the pris- 
oner to the pension office, and the monies 
received by him upon them; that at least 
one of the supposed deponents, Stephenson, 
had been dead about eight months, and 
proof is offered to show that this last fact 
was well known to the prisoner; and that 
other papers to obtain pensions (proved to 
be forged, and to have been prepared by the 
prisoner) were also in part in the handwrit- 
ing of Luyster. More remote facts, but be- 
ing also relative to the subject, are also in 
proof— that an affidavit in support of the 
application of one Clarke, proved to be in 
the handwriting of the prisoner, is forged; 
that Clarke died in 1826; and that papers in 
the prisoner's handwriting with the forged 
attestation of the recorder that Tie was liv- 
ing, &c, were executed and used in 1833, 
and that in 1833 the prisoner drew Clarke's 
pension, §960, in this city on a forged affi- 
davit, at the same time asserting under his 
own signature, that Clarke did not apply 
personally for it on account of his age and 
infirmities. Evidence of a similar character 
in many features is also offered with respect 
to the application of Loyd, and the papers 
prepared and used in his name. 

These facts are laid before the jury on the 
part of the prosecution as a foundation for 
the inference that the prisoner committed 
the forgeries laid to his charge, or procured 
them to be done, or aided and assisted in 
their perpetration. Circumstances may be 
so directly and necessarily connected with 
the conclusion of guilt as to amount to what 
is called a violent presumption of guilt, and 
so as to be equally satisfactory with posi- 
tive proof. That force of evidence might 
probably be found in circumstances show- 
ing beyond doubt that the body of these pa- 
pers had been prepared by the prisoner, that 
he had used them as genuine to his own in- 
dividual benefit, and that he knew the per- 
sons whose names were used were fictitious. 
It would be difficult to suppose a combina- 
tion of facts of that character without hold- 
ing them connected with the further one; 
that the name added to the papers had been 
forged by him, or at his instance and with 
his assistance. It belongs to the jury to 
determine how far the testimony has estab- 
lished facts of that character, and also to 
decide what intendment must necessarily 
accompany them. 

Although the circumstances in proof may 
not afford a violent presumption of the 
guilt of the prisoner, yet they may raise a 
probable presumption of such guilt. The 
distinction in law between these two de- 
grees of presumptive evidence is that the 
latter is such an inference or conclusion as 
common observation and experience teach 
us ought ordinarily to be drawn from the 
facts. If a man attempts to pass a counter- 
feit bank bill, the filling up of which is in 
his own handwriting, the probable presump- 
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tion is that he forged the whole bill, and a 
jury would be well justified in finding him 
guilty of the counterfeiting, in the absence 
of proof on his part showing that he did 
not commit the offence. If he had passed 
such bills, and was found with a large quan- 
tity of them in his possession, the presump- 
tion that he was the counterfeiter would be- 
come violent,— would demand his conviction 
as upon full proofs, unless he could clear 
himself by countervailing testimony. 

After maturely considering the circum- 
stantial evidence before them, and estimat- 
ing its weight and bearing, if the jury are 
in doubt whether the offence is proved by it, 
it will be necessary to bring into considera- 
tion the direct proof to this part of the 
charge. That consists of the testimony of 
the accomplice, Luyster. The law admits 
an accomplice to be a competent witness, 
but it declares it unsafe to convict upon his 
uncorroborated evidence alone. To corrobo- 
rate his testimony there must be other proof 
supporting him in essential parts of his 
story. The jury will undoubtedly find much 
evidence of that character in this case, and, 
considering Luyster's credit affected only by 
the fact that he was a particeps criminis, 
there might be enough found probably to 
justify a good deal of confidence in his state- 
ments. The jury, are, however, to bear in 
mind that the witness has once before given 
an entirely opposite account, on oath, of the 
transactions to which he now testifies, and 
that in the one instance or the other he has 
committed manifest perjury. It may happen 
that the most depraved of human beings 
may so bear himself on his examination as 
to command the confidence of a court and 
jury; when he unbosoms himself without re- 
serve, and carries to every judgment a deep 
conviction that he is honestly attempting the 
only atonement and expiation for his past 
offences allowed man in this life,— a confes- 
sion of his sins, and making all the repara- 
tion in his power for the wrongs done by 
him. Even then the steadier experience of 
the law admonishes us against yielding to 
emotion and sympathy, and cautions us that 
it is safer to abide by well-tried rules of 
judging, than to proceed upon vague im- 
pulses, even though the mind may at the 
moment be entirely satisfied of the truth of 
the witness, and clear wrong be done in the 
individual ease by not crediting him. The 
cardinal rule, which has served in all ages, 
and been applied to all conditions of men, 
is that a witness wilfully falsifying the truth 
in one particular, when upon oath, ought 
never to be believed upon the strength of his 
own testimony, whatever he may assert. 
And further, in respect to this witness, Luy- 
ster, the jury will carefully note his manner 
of testifying, and if they find he prevaricates, 
denies facts which it is plain he must know, 
endeavors to make concealments, half dis- 
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closing at one moment what he fully dis* 
closes at another, it would be unsafe aud im- 
provident to rely in the slightest upon his 
testimony, except in so far as each particu- 
lar statement is corroborated by other proofs. 
The jury will be required to pass also upon 
the other classes of offences set forth in the 
indictment: (2) Uttering and publishing as 
true the three affidavits or papers described. 
(3) Transmitting or presenting them to the 
government or an agent thereof. The evi- 
dence of uttering or publishing the papers, 
and of presenting them to an agent of the 
government as true, is very explicit and un- 
contradicted. The counsel for the prisoner 
in no way question these two facts. To con- 
vict him, however, of the offence for which 
he is indicted, the proofs must satisfy the 
jury that the prisoner knew when he so 
used the papers that they were forged. All 
the evidence applicable to the first class of 
counts also applies to latter classes; and, 
though the evidence may be insufficient to 
prove the actual forgery, it may be adequate 
to establish the scienter, or knowledge of the 
prisoner that the papers were forged. It is 
to be examined only, in this point of view, in 
reference to these counts in the indictment, 
and the single inquiry referred to the jury 
on this branch of the subject is whether up- 
on the whole evidence it is proved that the 
prisoner knew the papers described in the 
indictment were forgeries, at the time he of- 
fered them as genuine. 

THE COURT further remarked that it was 
the right of the jury to separate the charges 
in their finding, and give a verdict of guilty 
upon any one of the counts in the indict- 
ment, and of not guilty upon all or any of 
the others. So, also, they may discriminate 
between the several particulars embraced in 
any one count or class of counts. Three 
affidavits are specified in the indictment as 
| the subject of the offence; but the crime is 
complete, if either affidavit was forged by 
the prisoner, or uttered and published as 
true, with a knowledge that it was forged. 
Should the proofs establish ' the prisoner's 
guilt as to any one, and not as to the other 
particular specifications, the jury may acquit 
him, in respect to the latter, or return a gen- 
eral verdict of guilty, inasmuch as the crime 
is the same whether one or all the papers 
were forged. 

It belongs to the prosecution to produce 
legal evidence proving the guilt of the pris- 
oner. He is to have the advantage of every 
defect of testimony, and of every reasonable 
doubt existing upon the proofs; and whatever 
suspicions the evidence may raise, if it does 
not make out satisfactorily the criminality 
of the prisoner in the matter and manner 
charged in the indictment, he is entitled to a 
verdict of acquittal. 

The jury found the prisoner guilty upon the 
1 whole indictment. 
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Case No. 15,972. 

UNITED STATES v. OSIO. 
[Hoff. Land Cas. 100.] i 

District Court, N. D. California. Dee. Term, 
1S55.2 

Mexican Land Grants. 

The grant in this case was made under the 
express authority of the Mexican government. 

Claim [by Antonio Maria Osio] for Angel 
Island, situated in the Bay of San Francis- 
co. * 

S. W. Inge, TL S. Atty. 

Bates & Lawrence, for appellee. 

HOFFMAN, District Judge. The claim 
in. this case is founded on a grant made by 
Governor Alvarado on the eleventh day of 
June, 1839. The expediente is produced 
from the archives, and the genuineness of 
the original grant fully established. The 
island which is the subject of the grant ap- 
pears to have been used almost immediately 
after the grant by the claimant for the rais- 
ing of cattle, horses,, etc., a considerable 
number of which he placed upon it. He also 
built upon it a small house, which was occu- 
pied by his major domo. The claimant al- 
though he did not personally reside on the 
island, frequently visited it; and on one 
occasion remained upon it three months, 
superintending, among other things, the 
erection of a dam to form a reservoir for 
the use of his cattle. His title to the land 
seems to have been generally Known and 
recognized, and the cattle upon it were 
marked with his brand. He afterwards 
built three other houses and put a portion 
of the land under cultivation, and at the 
time of the war his cattle were used to the 
number of five hundred. The only doubt 
which can be suggested with regard to the 
validity of the claimant's title is, whether 
the governor had a right to grant islands 
upon or near the coast. But it appears that 
the grants of this and other islands were 
made by the express direction of the supe- 
rior government of Mexico; and the govern- 
or was enjoined to grant the islands to 
Mexicans in oraer to prevent their occupa- 
tion by foreigners, who might injure the 
commerce and fisheries of the republic, and 
who, especially the Russians, might other- 
wise acquire a permanent foothold upon 
them. We agree with the board in the opin- 
ion that this express authority to make 
these grants removes all doubt on the sub- 
ject. The board have unanimously con- 
firmed this claim, and we see no reason for 
reversing their decision. Their decree must 
therefore be affirmed. 

i [Reported by Numa Hubert, Esq., and here 
reprinted by permission.] 

2 [Reversed in 23 How. (64 U. S.) 273.] 



[On appeal to the supreme court the decree 
was reversed and the cause remanded, with di- 
rections to dismiss the petition. 23 How. (64 
U. S.) 273.] 



Case Wo. 15,973. 

UNITED STATES v. O'SULLIVAN et al. 

[9 N. Y. Leg. Obs. 193.] 

District Court, S. D. New York. July, 1851. 

Remission of Causes from District to Circoit 
Court. 

1. A case will not be remitted to the cir- 
cuit court from the district court, except when 
it shall appear that the questions of law are, 
in the judgment of the district court, of so 
grave a character that it must judicially de- 
clare them both difficult and important. 

2. Nor would a judge he justified in remitting 
a case to the circuit court from the district 
court, because he had given a particular ex- 
position to a crime's act in his charge to the 
grand jury, when it is not made to appear 
that his exposition is in conflict with that of 
any other court. 

The question raised in this motion was, 
whether, on the indictment found by the 
grand jury against the defendants, the dis- 
trict court were bound to remit it to the cir- 
cuit court. The facts and circumstances 
sufficiently appear in the opinion delivered 
by the learned district judge. 

J. Preseott Hall, U. S. Disc. Atty, 
John L. O'Sullivan, in pro. per. 

BETTS, District Judge. The defendant 
moved the court, on the indictment found 
by the grand jury against him, that it be 
remitted to the circuit court The act of 
congress of August 8, 1846 (Sess. Laws, 109, 
c. 98, § 2 [9 Stat 72]), authorizes the Unit- 
ed States attorney, at his discretion, to 
move the circuit court or district court to 
remit to the other indictments found in 
either. And in the 3d section further enacts 
that the district court may remit to the 
circuit court any indictment pending in the 
district court, w T hen, in the opinion of the 
court difficult and important questions of 
law are involved in the case. The district 
attorney opposed the motion for a remit- 
titur, because of the great delay which such 
course must create, and because numerous 
witnesses were attending for the trial of the 
case on the part of the United States, many 
of whom were detained in jail, not being 
able to give recognizances for their ap- 
pearance. The court asked to be furnished 
by the defendant with the points of law 
deemed by him to be of a character to call 
for the remittitur of the cause, under the 
provisions of the statute. A note of such 
points was accordingly given the court. 
They have been attentively considered, not 
with a view to determine which way the 
-various suggestions propounded in them 
should be answered, but to ascertain wheth- 
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er they involve questions of such difficulty 
and importance as to render it the duty of 
this court to refer the subject to the circuit 
court. The points of law supposed to arise 
under this indictment do not seem to me to 
assume so grave a character. That the act 
of congress may present debatable ques- 
tions, and demand the decision and con- 
struction of the court upon those questions, 
is highly probable; and it is not to be ex- 
pected any statutory regulation will ever 
be expressed in a perspicuity and definite- 
ness of language which admits of no excep- 
tion or doubt. When one doubt is removed 
by construction, others spring out of the 
interpretation itself, and it .is a constant 
occupation of jurists and judicial tribunals 
to encounter and solve such doubts. It 
cannot be supposed, therefore, that congress 
intended the district courts should exercise 
jurisdiction only in cases free of difficulty, 
and not important in themselves, and remit 
all others of a different character to the 
circuit courts. By the act of August 23, 
1842 (5 Stat. 517, § 3), it is enacted that the 
district courts of the United States shall 
have concurrent jurisdiction with the circuit 
courts of all crimes and offences against 
the United States, the punishment of which 
is not capital; and in such, of the districts 
where the business of the courts may re- 
quire it to be done for the purposes of jus- 
tice, and to prevent undue expenses and de- 
lays in the trial of criminal causes, the 
district courts shall hold monthly adjourn- 
ments of the regular terms thereof for the 
trial and hearing of such causes. The direc- 
tion to hold monthly adjournments does not 
apply to this court, it being required by the 
act of May 29, 1830 (4 Stat. 422, § 1), that 
the district court of the United States for 
the Southern district of New York shall 
hold ,a stated term, at the city hall of the 
city of New York, on the first Tuesday of 
each month. But the provision of the act of 
1842 imports a direction to district courts 
to exercise the jurisdiction conferred by it, 
so that delays and expenses may be avoided 
in criminal cases. The manifest object of 
the statute would be frustrated, if these 
courts, on the occurrence of any debatable 
question of law in a criminal cause, should 
suspend their action, and remit the case to 
a circuit court. No one can, with reason, 
suppose such a step proper, unless the ques- 
tions of law are, in the judgment of the 
court, of a character that it must judicially 
declare them both difficult and important. 
Those suggested in the memorandum hand- 
ed me by the defendant may some of them 
be new, and not yet adjudicated upon in 
the United States courts, and perhaps were 
never before presented for consideration. 
Those circumstances do not, however, neces- 
sarily clothe them with the qualities of dif- 
ficult and important questions. Questions of 
construction and interpretation are incessant- 
ly arising in the administration of criminal 



law. Scarcely an indictment, under a new 
or old statute, is brought to trial without 
there being started, and seriously discussed, 
question after question, vitally important to 
the defence, or perhaps to the prosecution; 
yet the district courts cannot consider they 
are authorized to disembarrass themselves 
from the consideration and decision of those 
questions, by adjourning them to the circuit 
court; nor, very often when clearly of the 
utmost importance in the cause, to declare 
them difficult. 

The grand jury, at the present term, have 
already brought in thirteen indictments, and 
yesterday presented six for offences against 
recent statutes of the United States; all 
of which last are for offences never prose- 
cuted in this court sinee I have presided in 
it. Still it is no less my duty to proceed and 
hear the new cases than the old, however 
apparent it may be that points very impor- 
tant to the defence of the parties accused 
may arise under many or all of them. 

In the present case it would be most grate- 
ful to my own feelings to be relieved of the 
burthen of the trial; not only because there 
must necessarily devolve on the court great 
fatigue and anxiety, in a prolonged and ac- 
tively contested case, surrounded with many 
other considerations than the intrinsic mer- 
its presented by the issues, but especially 
because it is plainly signified in this pro- 
ceeding that the defendant desires by it no 
less to change the judge than the tribunal. 
In the points submitted by him, as the 
foundation of the motion, a paragraph was 
inserted taking the ground distinctly that 
the district judge had, in advance of argu- 
ment, in his charge to the grand jury, given 
strong and decided views of the law, which 
would necessarily affect his judgment on 
the hearing of the cause. It is true the 
pen was struck through the lines of the para- 
graph, but evidently not intended so to ob- 
literate them that the sentiment should fail 
being communicated to the judge. I take 
no exceptions to the suggestion. The party 
had a right to make it, and there would 
have been nothing offensive or indecorous 
in the objection if expressed openly. Most 
plainly it affords no legal cause for the 
judge to decline jurisdiction in the case, or 
for the party to challenge the propriety of 
his acting in it. A judge, from his office and 
station, is presupposed acquainted with the 
law of the land, and, from study and re- 
flection, to have formed opinions upon the 
bearing of all positive laws of a general 
character, on any supposed state of facts. 
The more extensively and thoroughly he is 
informed upon those subjects, the better is 
he qualified for his place. His opinions 
should not be inflexible nor stubborn, but 
open to re-examination upon new light or 
reasons brought to his attention; still, his 
position is the reverse of that of a juror. 
Instead of having a mind free of all knowl- 
edge or impression on the subject to be sub- 
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mitted to bis judgment, it ought to be 
strongly imbued with the law he is to ad- 
minister, so as to be prepared to apprehend 
the justness of any criticisms or explana- 
tions applied to it; and it matters not if his 
opinion be in some measure already made 
up both on the law and facts of the case, 
by having acted as committing magistrate 
on the accusation. Under this theory a 
party acquires no benefit by appealing or 
transmitting his cause from one judicatory 
to another, to avoid its being heard by a 
judge who had formed an opinion upon the 
meaning of the law, because in every step 
upwards, from the lowest court to that of 
last resort, he must be presumed to meet 
judges of more matured and fixed opinions 
upon the subject The policy and advantage 
of this ascending scale of review is to 
bring the matter ultimately before those 
who are prepared, by previous study and 
experience, to pronounce definitely upon the 
subject. 

I cannot think, therefore, that the act of 
congress contemplates, or that a judge 
would be justified in remitting a case to 
the circuit court from the district court, be- 
cause he had given a particular exposition 
to a crimes act, when it is not made to ap- 
pear his exposition is in conflict with that 
of any other court. When it is discovered 
that judges in different sections of the Unit- 
ed States put varying interpretations upon 
the criminal statutes, it is, then, clearly im- 
portant that the judgment of the supreme 
court should be invoked to give an exposi- 
tion which shall become a rule to all the 
tribunals of the country. 

Independent of these general considera- 
tions, I consider it improper to remit causes 
to the circuit court in this district, except in 
cases of most manifest and grave impor- 
tance. The circuit judge sits in that court 
only twice a year, and is unable to devote 
the time necessary to dispose of the busi- 
ness exclusively within its jurisdiction. He 
might be compelled, in order to clear the 
jails, to lay aside his civil calendar, and 
give his attention to cases, which, by law, 
the district court is required to hear; or he 
may feel constrained to remand to the dis- 
trict court the cases originating there, and 
within its jurisdiction, and he would be 
thus imposing great delay and enhanced ex- 
pense upon individuals and the government, 
bv reason of improvident concessions of 
the district court to parties under indict- 
ment. I consider it my duty to dispose of 
the business cast upon me by the law, and 
however willing I may be personally to be 
freed of these particular classes of cases, I 
discover nothing in them which authorizes 
me to send them from this court to the cir- 
cuit court for trial. I shall accordingly 
decline giving the order asked in the pres- 
ent case, and also in those of Lewis and 
Schlessinger. 

[See Cases Nos. 15,974 and 15,975.] 



Case 3STo. 15,974. 

UNITED STATES v. O'SULLIVAN et al. 

[9 N. T. Leg. Obs. 257.] 

District Court, S. D. New York. July Term, 
1851. 

Indictment — Motion to Quash— Statutory Of- 
fences — Neutrality Laws — Construction 
and Effect — International Law. 

1. A motion to quash an indictment is a 
proper mode of taking objections to it for 
want of form or substance. 

2. It is, however, discretionary with the court 
whether it will quash an indictment for defect 
of fcrm. 

3. It is generally sufficient to describe a stat- 
utory offence in the words of the statute cre- 
ating it, particularly so in eases of misde- 
meanors. 

[Cited in U. S. v. Quinn, Case No. "16,110.] 

4. U. S. v. Smith [Case No. 16,342], and U. 
K. v. Burr [Id. 14,693], are precedents estab- 
lishing the sufficiency of such indictment un- 
der the 5th section of the act of June 5, 1794 
[1 Stat. 384]. 

5. The 6th section of the act of April 20, 
1818 [3 Stat. 449], is substantially a tran- 
script of that. In U. S. v. Henderson, an in- 
dictment under this section, corresponding to 
that of U. S. v. Burr, decided to he good. 

6. The particulars constituting the offence 
are matters of evidence and not of pleading. 

7. The indictment in the present case held 
to be good in point of form. 

8. The law of nations no less interdicts war- 
like aggressions made directly upon a nation at 
peace than the aid of one belligerent against an- 
other. 

9. They are just cause for reprisal and war. 
What a nation may not lawfully do in its public 
capacity in respect to others, the citizens or 
subjects of it ought not to do in their private 
capacity. 

10. Q. Whether they can be restrained or 
punished by the judicial tribunals therefor, 
under the law of nations, as part of the com- 
mon law of the land? 

11. The United States government is the first 
amongst civilized nations which compelled, by 
positive law, its citizens, individually, to ob- 
serve the law of nations towards friendly 
powers. 

12. The act of 1794 was not intended as 
merely a neutrality act. 

13. The president invoked the legislation of 
congress for further objects than the means of 
maintaining the neutrality of the United States 
between belligerents solely. 

14. The act has been accepted by the United 
States government and judicial officers ever 
since its enactment, as extending to warlike 
expeditions from this country, not intended 
to aid one belligerent against another. 

15. The cases of U. S. v. Smith and U. S. v. 
Burr clearly evince that understanding of it. 

16. Q. Whether a direct attack by the Unit- 
ed States, or by individuals from the United 
States, on a Spanish province in America, is 
properly a breach of neutrality, though Spain 
be at the time at war in Europe with .a power 
with whom the United States is at peace? 

17. The act of 1818 has been uniformly 
treated by the executive department, and by 
judges of the United States courts, as embra- 
cing warlike enterprises set on foot in this> 



0. S. v. O'SULLIVAN (Case No. 15,974) 



[27 Fed. Cas. page 368] 



country against a friendly power at peace witn 
all the world. 

18. Such, also, according to established rules 
of construction, is the interpretation to be put 
upon -the language of the act 

19. The matters charged in the indictment 
constitute a violation of the statute, and the 
motion to quash the indictment denied on both 
grounds. 

[This was an indictment against John L. 
O 'Sullivan and others for preparing and set- 
ting on foot, etc., a military expedition 
against the Island of Cuba. Heard on mo- 
tion to quash.] 

J. Prescott Hall and Ogden Hoffman, for 
the United States. 

F. B. Cutting and J. Van Buren, for de- 
fendants. 

BETTS, District Judge. The indictment in 
this case is founded upon the 6th section of 
the act "in addition to the act for the pun- 
ishment of certain crimes against the United 
States," passed April 20, 181S. The provi- 
sions of the section are "that if any person 
shall, within the territory or jurisdiction of 
the United States, begin or set on foot, or 
provide or prepare the means for any mili- 
tary expedition or enterprise, to be carried 
on from thence against the territory or do- 
minions of any foreign prince or state, or of 
any eolony, district or people, with whom 
the United States are at peace, every per- 
son so offending, shall be deemed guilty of a 
high misdemeanor." The indictment, in nine- 
ty-seven counts, charges the defendants, by 
themselves and in conjunction with others, 
with having, within the United States and 
at the city of New York, begun a military 
expedition and enterprise, and. with having 
provided and prepared the means for a mili- 
tary expedition and enterprise, to be carried 
on from thence against Cuba, the territory 
and dominion of the queen of Spain, and also 
against the people of the territory and col- 
ony of Cuba. Each count purports to charge 
the offence in the words of the statute, and 
the variations between them are mostly for- 
mal only and. relate to the different appella- 
tions given in the indictment to the Island of 
Cuba, or place against which the expedition 
was destined. The defendants move to 
quash the indictment, for want of averments 
proper and necessary to be pleaded to by 
them, or on whieh any judgment of the court, 
in case of their conviction by a jury, can be 
rendered. These objections relate only to 
the form and structure of the indictment, 
and if well taken do not dispose of the ac- 
cusations preferred against the defendants, 
as they may be obyiated by a new bill cor- 
recting the deficiencies of the present one. 

The essential point raised by the motion, 
and discussed with great earnestness and 
force on the part of the defendants, covers 
their liability to prosecution under any form 
of indictment, for the act alleged to have 
been committed by them. The position tak- 
en on the merits is, that the act of congress 



relates solely to the maintenance of a state 
of neutrality by citizens of the United States, 
in respect to foreign states in amity with us, 
but at war with each other. It will be proper 
to consider in the first place the sufficiency 
of the indictment as framed, for if that be 
vitally defective the defendants must be 
discharged from the present prosecution, and 
it will be labor lost to investigate and decide 
the main question as to the force and opera- 
tion of the statute. 

A doubt was suggested preliminarily on 
the part of the prosecution, whether it is 
competent for the defendants, after having 
plead the general issue to the indictment, to 
withdraw that plea and move to have the 
bill quashed; or even if the motion to quash 
is an appropriate one, to bring up merely 
technical points of pleading. It is true, the 
defendants, when arraigned, entered their 
pleas of not guilty to the indictment, but it 
was without the presence or advice of their 
counsel, and under the assurance of the 
eourt that the plea should no way prejudice 
their rights, and that they should have the 
privilege of every defence to the indictment, 
when their counsel came into court, that they 
were entitled to by law before the plea of 
not guilty was interposed. The authority of 
the court, to control the order of pleading at 
its discretion, cannot be doubted. 

The doctrine of the English books is, that 
by the common law the court may, in dis- 
cretion, quash an indictment for such insuffi- 
ciency, as will make any judgment whatso- 
ever, given upon any part of it against the 
defendants, erroneous. Hawk. P. C. bk. 2, 
e. 25, § 146; 1 Chit. Cr. Law; Archb. Cr. PL 
p. 64, § 8; Bac. Abr. Indict. K; Com. Dig. 
(Day's Ed.) Indict. H, and notes. The Amer- 
ican authorities recognize the principle fully. 
Whart Cr. Law, pp. 130, 61, 7, § 1; Barb. 
Cr. Law, 306, c. 7. But Hawkins says, the 
judges are in no case bound ex debito jus- 
titise, to quash an indictment, but may oblige 
the party to plead or to demur to it. Hawk. 
P. C. bk. 2, c. 25, § 146. 

The first count of the indictment charges, 
that the defendants, on the 23d day of April, 
1S51, within the territory and jurisdiction of 
the United States of America, to wit, at the 
city of New York, in the Southern district of 
New York, and within the jurisdiction of this 
court, with force and arms did, in conjunc- 
tion with some other persons to the jurors 
unknown, begin a certain military expedition, 
to be carried on from thence against the terri- 
tory of a foreign prince, to wit, the territory 
of the queen of Spain, the United States then 
and there being at peace with the said queen 
of Spain. The twelve counts succeeding, 
also count on the words "begin a military ex- 
pedition"; and state the offence substantially 
in the same language as the first count, vary- 
ing from it in some instances in averring the 
military expedition was to be carried on from 
the United States, and also in naming Cuba as 
the place against which it was to be carried 
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on; and giving that sometimes the appella- 
tion of territory, dominion, colony or district, 
of the queen of Spain, or of the people of 
Cuba. Similar allegations "are made in the 
counts charging the setting on foot a military 
enterprise, to the 34th count inclusive- From 
the 35th to the 75th counts inclusive, the de- 
fendants are charged with having provided 
the means for carrying on a military expedi- 
tion or enterprise, and from the 76th to the 
97th counts inclusive, with having prepared 
the means for the same. 

The most material exceptions taken on the 
part of the defendants to the frame of the in- 
dictment, are: 1. That in the 34 first counts 
it is not stated what acts were done by the de- 
fendants, to begin or set on foot a military ex- 
pedition or enterprise, nor what constituted 
or composed the expedition, and rendered it 
military. 2. That the defendants are not 
charged with having begun or set on foot the 
expedition or enterprise, with criminal intent, 
or knowing it to be a military one. 3. That 
it is not averred from what place in particular 
in the United States, nor at what time, the ex- 
pedition or enterprise was to be carried on. 
4. That the counts from 75 to 97, do not 
charge any criminal intent, or that the de- 
fendants had any knowledge that the means 
prepared and provided were to be employed 
in carrying on a military expedition. 5. That 
all the counts want the fulness and precision 
required by law, in describing a criminal of- 
fence, and connecting any person with its 
commission. 

These objections and various minor ones, 
raised in the course of the argument, fall un- 
der two general considerations: 1. Whether 
it is legally sufficient in an indictment on this 
section of the statute, to describe the offence 
in the words of the act, and if so: 2. "Whether 
the pleading in the present case fulfills the 
spirit of the rule, by designating times and 
places and acts, with the distinctness and 
precision necessary to bring the defendants 
within the charge of having violated the law. 

In England, it is required that indictments 
for offences made so by statute, when of the 
degree of felony, shall contain the same for- 
mality and precision as on common law of- 
fences, and it is not enough to pursue the de- 
scription of the offence given by the statute, 
but the special acts done, or ingredients of the 
offence, must be stated in the indictment. 1 
Chit. Cr. Law, § 22; Archb. Cr. Law, 50; Star- 
kie, Cr. PI. 235. It is unnecessary to inquire 
whether the United States courts have adopt- 
ed, even in cases of felony, the rigor of the 
common law rule of pleading in this respect. 
I appx'ehend the general practice is to charge 
statutory offences, carrying with them an in- 
famous punishment, in the words of the stat- 
ute constituting the offence; for instance, an 
assault with intent to kill, or commit a rape, 
or with a dangerous weapon, or making a re- 
volt. Be this as it may as to felonies, the rule 
is clear and explicit in respect to misdemean- 
ors, that it is generally enough in an indict- 
27FED.CAS. — 24 



ment to describe the offence in the words of 
the statute creating it. U. S. v. Kelly, 11 
Wheat. [24 U. S.] 418, where the indictment 
charged the defendant with an endeavor to 
make a revolt, and it was held by the supreme 
court to be a sufficient description of the of- 
fence. In U. S. v. Gooding [12 Wheat. (25 U. 
S.) 460], the defendant was indicted for fitting 
out a vessel to be employed in the slave trade 
—the act of congress of April 20, 1818, having 
made it an offence so to do. Exception was 
taken that the particular acts done by the de- 
fendant were not specified. There would be, 
apparently, in those cases, strong reasons for 
requiring such statement, that it might ap- 
pear upon the record an offence had been 
committed, and also to enable the defendant 
to be prepared for his defence. But the su- 
preme court held the indictment sufficient. 
[U. S. v. Gooding] 12 Wheat [25 U. S.] 460. 
So, on an indictment under the 3d section of 
the act upon which the present indictment is 
founded, the defendant was charged with be- 
ing knowingly concerned in fitting out a ves- 
sel with intent that she should be employed 
in acts of hostility, &c, &c., describing the of- 
fence in the language of the statute. The 
court decided that it was sufficient for the in- 
dictment to charge the offence in the words of 
the statute. U. S. v. Quincy, 6 Pet. [31 U. S.] 
465. The decision in the last case has more 
pertinency and weight on the present ques- 
tion, because it had reference to a section of 
this very act, and because it declares a mode 
of describing the offence, no less general and 
indistinct than the present, to be all that is 
required in law. In U. S. v. Mills, 7 Pet. [32 
U. S.] 142, the court again assert the general 
rule to be, that in indictments for misde- 
meanors created by statute, it is sufficient to 
charge the offence in the words of the stat- 
ute. The court further say there is not that 
technical nicety, as to form, necessary, which 
seems to have been adopted and sanctioned 
by long practice in cases of felony, and, with 
respect to some crimes, where particular 
words must be used, and no other words, 
however synonymous they may seem, can be 
substituted. 

These doctrines are applied in the U. S. cir- 
cuit courts, in indictments for misdemeanor, 
in a spirit as broad and liberal as that indi- 
cated by the supreme court. U. S. v. Hay- 
ward [Case No. 15,336] ; U. S. v. La Coste [Id. 
15,548]; U. S. v. Martin [Id. 15,731]; U. S. v. 
Lancaster [Id. 15,556] ; Whart. Prec. Ind. 60S, 
note. And it is worthy of notice that, even 
in civil actions upon penal statutes, the United 
States supreme court hold it sufficient to 
charge the offence, or plead matter of defence 
in the words of the statute. [Locke v. U. S.] 
7 Cranch [11 U. Sj 339; [Gelston v. Hoyt] 3 
Wheat. [16 U. S.] 330. The counsel for the 
defendants suppose a decision of the supreme 
court of this state has marked a qualification 
not inconsistent with the rule declared by the 
supreme court of the United States, but 
which restores to indictments upon statutes a 
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more just and desirable conformity to those 
founded upon common law offences. People 
v. Taylor. 3 Denio, 96. I do not understand 
the decision in that case conflicts, in any es- 
sential particular, with those above cited; on 
the contrary, it seems to me to confirm, in the 
.strongest terms, the principles upon which 
they rest. It was an indictment for setting 
on foot and for carrying on a 'certain lottery. 
The state statute* made it an offence for any 
person to open, set on foot, carry on, promote, 
or draw any lottery, &c. 1 Rev. St. 665. 
The court say, all the counts based upon a 
lottery state the purpose for which the lot- 
tery was made, in the words of the statute, 
and that is enough to show that it was an ille- 
gal lottery. The counts also follow the stat- 
ute in severally stating what was done by the 
defendant, to wit, that he did "set on foot," 
"carry on" and "open" a certain lottery, and 
in this are sufficient; neither of the counts 
contains any description of the lottery beyond 
a general statement of the purpose for which 
it was made. For the latter reason, the first, 
third and fourth counts were pronounced bad, 
but the second count was held good, because 
it had the averment that "a more particular 
description of the lottery was unknown to the 
jurors." This decision may perhaps be re- 
garded as in a degree shaken, if not overruled, 
by that of the court of appeals in Charles v. 
People, 1 Comst. [1 N. Y.] 180, in which it was 
held that an indictment, under the same stat- 
ute, for publishing an account of a certain 
illegal lottery was good without other de- 
scription of the lottery or the acts done. The 
statute is '"that no person shall by printing, 
&c, &c, publish an account of such illegal 
lottery." The case of Com. v. Dana, 2 Mete. 
[Mass.] 329, seems to stand opposed to the 
reasoning and conclusion of the court in Peo- 
ple v. Taylor, as to the necessity of filling out 
the meaning of the legislature by averments 
in the indictment beyond the language of the 
statute. See, also, 5 Pick. 41, 42; 6 N. H. 53. 
Be that as it may, whether an indictment un- 
der the New York statute for setting on foot, 
or publishing an account of a lottery, must 
give the name of the lottery or ah excuse for 
not setting It forth, the case of People v. Tay- 
lor is pointed and distinct that no other de- 
scription of setting on foot, or carrying on, or 
opening a lottery, is necessary than to aver in 
the words of the statute that the defendant 
did set on foot, etc., etc. The counsel also 
call the attention of the court to the state act 
of 1849, c. 278 (Sess. Laws, 403), making it a 
misdemeanor "to manufacture, cause to be 
manufactured, sell or expose, or keep for sale 
or gift or part with 'slung shot,' " stating that 
it has been adjudged by the criminal court for 
this city, that an indictment under this act 
following its words is bad, and that the intent 
of the party charged, to use such slung shot, 
must be averred and proved. The decision 
undoubtedly rests upon the doctrine that 
when the statutory description does not give 
every necessary ingredient of the offence, 



then the indictment must aver the facts nec- 
essary to constitute the crime, and such as 
show a scienter and criminal intent on the 
part of the accused. Archb. Cr. PI. 64; Barb. 
Cr. Law, 293. But such is not the case under 
the statute in question. The act charged to 
have been done by the defendants imports a 
knowledge of its criminality, and the intent 
necessary to constitute the offence described 
by the statute. To begin, or set on foot a 
military expedition from the United States 
against another nation, necessarily imports 
by force of the expressions themselves that 
the act was done understanding^, both as to 
the object and purpose for which the military 
expedition is prepared or set on foot, and the 
end it is to answer or accomplish. 

After this brief consideration of the gen- 
eral rule in relation to indictments upon 
statutes for misdemeanors, and the exposi- 
tion of the supreme court of the United 
States, of an indictment drawn in the lan- 
guage of the 3d section of the statute in 
qxiestion, it may be proper to advert to the 
evidence supplied in the action of the judi- 
ciary on the section specially under discus- 
sion, to ascertain whether any interpretation 
has been put upon it, which will throw light 
upon this inquiry and indicate the sense in 
which this act has been understood and exe- 
cuted. This is a re-enactment of the 5th 
section of the act of June 5, 1794, with the 
addition of "or of any colony, district or 
people," after foreign prince or state, with 
whom the United States are at peace. The 
description of the offence and the punish- 
ment are otherwise identical. In April, 1806, 
indictments were presented in the United 
States circuit court for this district, against 
Samuel G. Ogden and William S. Smith, 
founded upon the 5th section of the act of 
June 5, 1794. The indictments were very 
concise, the parties were indicted separately. 
Trial of Smith and Ogden, vi, ix.i The first 
count charges that Ogden on the 10th day of 
January, 1806, at the city of New York, 
within the district of New York, and within 
the jurisdiction of the United States, did be- 
gin a certain military expedition to be car- 
ried on from thence against the dominions 
of a foreign prince, to wit, the dominions of 
the king of Spain, the United States then and 
there being at peace with the said king of 
Spain. The second count, with the same 
preamble, avers that Ogden "did set on foot 
a certain military enterprise, to be carried 
on from thence against the territories," as 
before. Third count same as second, except 
alleging it to be against the province of 
Caraccas in South America, then and there 
being the territory of the king of Spain. 
Fourth count, same preamble, did provide 
the means, to wit, one ship or vessel called 
the Leander, for a certain other military ex- 
pedition to be carried on from thence against 
the dominions of the king of Spain. Fifth 

i [Cases Nos. 16,341a-16,342b.] 
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count, same as last, and after Leander, add- 
ing, "one hundred and fifty men, thirty can- 
non, five hundred muskets, four thousand 
pikes, thirty tons of cannon halls, one hun- 
dred swords, one hundred and fifty quarter 
casks of gunpowder" for a military expedi- 
tion to he carried on from thence against the 
province of Caraccas, etc. Sixth, and same 
as last, except place, to he carried on against 
"the dominions of some foreign state to the 
jurors unknown." Seventh, same preamble, 
"did set on foot a certain other military en- 
terprise to be carried on from thence against 
the dominions of some foreign state, to the 
jurors unknown." The indictment against 
Smith, has the three first and last counts the 
same as that against Ogden; the fourth, 
fifth and sixth counts also the same with 
those against Ogden, except in charging the 
means prepared and provided to be thirty 
men and $300 in money. The prosecution in 
those cases touched closely upon some of the 
exciting topics of party politics, and they 
were pursued and defended with an acri- 
mony better befitting the arena of party 
strifes than a tribunal of justice. The first 
talents of the New- York bar appeared for 
the defence, and every point was combated 
with all the astuteness and ardor causes so 
circumstanced would he apt to engender in 
the then state of public feeling. Messrs. 
Emmet, Harrison, Colden and O. Hoffman, 
conducted the defence, and it is fair to infer 
that no tenable point of objection to the 
prosecution derivable from the law or the 
facts would escape the sagacity and experi- 
ence of such counsel. Pleas in abatement 
were interposed, and motions made to quash 
the indictment, because improper testimony 
had been laid before the grand jury. Trial 
of Smith and Ogden, xxiv., xiii.*- A most ear- 
. nest and protracted argument was addressed 
to the court to compel the attendance as wit- 
nesses of the secretary of state, and other 
heads of the departments of the general 
government, and the most earnest efforts 
renewedly made to postpone the trials; but 
on the various motions and discussions, it 
was never suggested that the form of the in- 
dictment was objectionable, either in not 
describing properly the offences charged to 
have been committed, or averring the times 
and places they were to be perpetrated. Tt 
is to be remarked that Mr. Hoffman had been 
attorney general of the state of New York, 
Mr. Harrison United States attorney of this 
district, and the eminence of Messrs. Emmet 
and Colden in all branches of juridical learn- 
ing, gives to the omission of such counsel, to 
raise an objection to the indictment in form 
or substance when so pressed by the case, 
the force of the strongest argument in its 
support and vindication of its legal suffi- 
ciency. On the 9th of September, 1S07, after 
Col. Burr had been acquitted on an indict- 
ment for high treason, he was arraigned at 

i [Cases Nos. 16;341a-16,342b.] 



Richmond, Virginia, before Chief Justice 
Marshall, on an indictment under the same 
section, the 5th section of the act of June 5, 
1794, for beginning and setting on foot a 
military expedition against Mexico. From 
the synopsis of the indictment given (2 Burr, 
Tr. 538) it appears to have been framed 
nearly identically with those against Smith 
and Ogden. The offence is charged in the 
words of the act and in no other way; "did 
begin a military expedition," "did set on foot 
a military expedition and enterprise," against 
the territory and dominions of the king of 
Spain, against the province of Mexico, and 
against the territory and dominions of a 
foreign state unknown. The history of the 
trials of Col. Burr affords an exhibition of 
acumen, learning and perseverance in press- 
ing every topic of defence supplied by legal 
skill and experience which is not surpassed 
by any case on record. Himself a jurist of 
pre-eminent distinction, and assisted by Ed- 
mund Randolph, TVickham, Charles Lee, 
Robert Goodlee Harper, Luther Martin, 
Botts, &c, some of them leading lawyers of 
the age, the prosecutions were opposed at 
every point of advance, when there seemed 
the faintest ground for objection, and thus, 
for a series of weeks, was maintained a 
struggle against the cases set up by the gov- 
ernment against him. Both indictments 
were defeated, but it is certainly remark- 
able, if the one, now in question, was open 
to the objection that the offence was not suf- 
ficiently described, and that it was otherwise 
defective in form or substance, that ground 
should not have been then taken against 
it. And the more so, because it was most 
strenuously insisted that Col. Burr could not 
be properly prosecuted in that district for the 
offence; and if he could, that he ought not 
to be subjected to trial at that time, or at all, , 
after his acquittal on the capital charge. In 
the unremitted efforts to get rid of the in- 
dictment or of the trial, it was never sug- 
gested by Col. Burr or either of his counsel, 
nor by the court, that the indictment in its 
then shape could not be maintained. It was 
treated in all the motions and arguments as 
sufficient and valid, in point of form, and the 
court, in a carefully prepared opinion on the 
motion to reject evidence offered under it on 
the part of the United States, declares "that 
any legal testimony which shows the expedi- 
tion to have been military or to have been 
designed against the dominions of Spain, 
may be received." 2 Burr, Tr. 539, and 
Append. This case, surrounded with its at- 
tendant circumstances, augments the force 
of the implication derived from the trial of 
Smith and Ogden, that there was no valid 
and sound .objection in law to the sufficiency 
of the indictments, in the form in which 
they were presented. 

The argument, from the usage of the courts 
and the undoubting acquiescence of the pro- 
fession in support of the sufficiency and pro- 
priety of setting forth the offence in question 
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in the words of the statute, is further 
strengthened by the recent proceedings in 
the United States circuit court for the Dis- 
trict of Louisiana. An indictment was pre- 
sented in that court, on the 6th section of 
the act of 1818, against Henderson, for he- 
ginning and setting on foot a military expe- 
dition against Cuba. I have been furnished 
with the form of the indictment, and find it 
corresponds almost exactly with those in the 
cases of Smith and Ogden and of Col. Burr, 
No demurrer or motion to quash the indict- 
ment was made on the part of the defendant; 
he went to trial upon it as sufficient in point 
of form and substance. On the trial, evi- 
dence offered by the United States of circum- 
stances tending to show the beginning and 
setting on foot a military expedition by the 
defendant was objected to, because those cir- 
cumstances were not set forth and averred 
in the indictment. The presiding judge, in 
a very carefully prepared and able opinion, 
overruled the objection and held that it was 
sufficient to charge the offence in the words 
of the statute, the particulars constituting 
the offence were matters of proof and not 
of averment. This case then also shows that 
in the understanding of the bar, the indict- 
ment was not open to exception upon its 
face, because of insufficiency in stating the 
offence, and it further shows the deliberate 
judgment of the court upon the precise point, 
that the objection cannot avail against the 
admissibility of evidence under the aver- 
ment, so that it accordingly is sufficient as 
a description of the offence and also as no- 
lice to the accused of the matters he must be 
prepared to meet and defend himself against. 
It was unnecessary in the present indict- 
ment to aver that what the defendants did, 
was done by them with a criminal intent or 
with knowledge that it was a criminal of- 
fence. .The statute does not make these 
particulars a part of the description of the 
offence, but the definition given imports a 
criminal knowledge and intent in those com- 
mitting it. To begin or set on foot, or supply 
means for a military expedition from the 
United States to be carried on against a na- 
tion at peace with the United States, as al- 
ready intimated, implies in those concerned 
in such an adventure, a purpose and inten- 
tion to do that act understanding^ and in- 
tentionally, which is pronounced by the law 
to be a crime. No further charge of a crim- 
inal design can be required when not ex- 
acted by the terms of the statute, than to 
state a course of conduct necessarily im- 
porting a purpose to do those acts which are 
forbidden by law. The indictment against 
the defendants comports in all important par- 
ticulars and nearly verbatim with those here- 
tofore presented in the three different cir- 
cuit courts of the United States as above re- 
ferred to. I do not find, except in one count, 
the omission of any part of the description 
of the offence given by the statute, nor the 
insertion of averments variant from those 



employed in the preceding cases. In the 19th 
count, it is not asserted that the military ex- 
pedition was to be carried on from any place. 
This is doubtless a clerical error, but it is 
fatal to the count. In some instances the al- 
legation is, that the expedition or enterprise 
was to be' carried on "from thence" (in the 
words of the statute), in some, "from the 
United States." The argument is that the 
grammatical relation of the words "from 
thence" in several counts, is to "the city and 
district of New York" and not to the United 
States. The meaning of the statute un- 
doubtedly is, that the expedition shall be in- 
tended to be carried on from the territory 
or jurisdiction of the United States, but I 
apprehend an averment merely that it was 
to be carried on from the district of New 
York, would be precise and certain enough, 
as the court must judicially know that place 
to be within the jurisdiction of the United 
States. But all the counts add the allega- 
tion that the act was done within the juris- 
diction of the United States, to wit, setting 
on foot, beginning, &e., to be carried on 
from thence. No further certainty is neces- 
sary in my judgment, to render these counts 
unexceptionable. The words "from thence," 
as used in this statute, mean from the Unit- 
ed States and are precisely equivalent to the 
territory or jurisdiction of the United States. 
It is questionable, in my mind, whether it 
is allowable to state in an indictment, that 
the military expedition was to be carried on 
against the territory or dominions of a prince 
or state, to the jurors unknown. That fact, 
it appears to me, should be ascertained ' and 
explicitly averred by the grand jury, and 
without a knowledge enabling them to pre- 
sent that fact, they could not properly charge 
the crime to have been committed. It is 
nearly as incongruous, in view of the object 
of the statute and the description there given 
of the offence, for the jurors to say, it is un- 
known to them against what place the ex- 
pedition was designed, as for them to have 
asserted that the defendants did some kind 
of act, but whether it was beginning or set- 
ting on foot a military expedition, was un- 
known to the jurors. If the jurors do not 
know against what nation the expedition 
was to be directed, haw can they know it 
was a nation at peace with the United 
States? I should certainly, if not controlled 
by authority or precedents, hold it to be an 
indispensable part of the description of this 
offence, to name the prince or state whose 
territories or dominions were to be invaded. 
These same averments, were, however, em- 
ployed in the three indictments referred to, 
and without objection, and were held allow- 
able in civil proceedings by the U. S. su- 
preme court. Locke v. U. S., 7 Cranch. [11 
U. S.] 339; Gelston v. Hoyt, 3 Wheat. [10 
U. S.] 329. And I shall, therefore, not de- 
cide on this motion, that the omission to 
name the friendly power against whom the 
enterprise is designed, is fatal to the indict- 
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nient, but leave the question to be presented 
more solemnly by demurrer or in arrest of 
judgment. In my opinion, it is not neces- 
sary to designate" the particular part of the 
United States from which the expedition is 
to be carried on, nor the time when. These 
are matters collateral to the gist of the of- 
fence. That consists in concocting a mili- 
tary expedition within the United States, 
with a hostile purpose towards a friendly 
nation. It is no part of the description of 
the offence, that the expedition or enterprise 
shall have left the United States, and, ac- 
cordingly, it can be of no essential impor- 
tance to allege the particular point contem- 
plated for its departure. The guilty purpose 
must be proved, and the guilty acts to be 
all done within the district of New York, and 
it no way qualifies or affects the character 
of these particulars, whether the defendants 
intended to put off the expedition at Castine, 
or Galveston, or any intermediate point. 

In my opinion the motion to quash the in- 
dictment for want of proper form, must be 
overruled. I have given this point of the 
case a much more extended consideration 
than its importance or difficulty would seem 
to demand. I have been induced to bestow 
more attention upon the structure of the in- 
dictment because of the extremely able ar- 
gument of the counsel for the defendants on 
the subject, and because this particular 
branch of criminal pleading has not before 
been brought distinctly in judgment in the 
courts of the United States. Independent 
of the controlling authorities cited in sup- 
port of the mode of describing the offence 
pursued in this case, I think* on general prin- 
ciples the succinctness and conciseness of 
description adopted here should be upheld in 
preference to having the pleadings crowded 
with multifarious details of facts, a great 
portion of which must necessarily be conjec- 
tural and thrown into the averments, to meet 
any possible state of proof that might chance 
to arise on the trial, and would not accord- 
ingly afford a specific notice to the accused 
of the facts relied on by the prosecution for 
their conviction. In libels of information on 
a statute to enforce forfeitures, and in de- 
fence for seizure of property as forfeited, 
pleading according to the terms of the stat- 
utes is held sufficient notice to the claimant 
and description of the offence. [Locke v. U. 
S.] 7 Cranch [11 U. S-] 339; [Gelston v. 
Hoyt] 3 Wheat [16 U. S.] 339. To aver that 
the defendants set on foot or begun a mili- 
tary expedition at New York, will apprise 
them as distinctly of the matter of accusa- 
tion as to set forth a schedule of facts, which 
may enter into the preparation of such ex- 
pedition. 

The multifariousness of details might more 
embarrass than aid the defence, as it would 
be obvious to the defendants, that although 
a hundred particulars might be enumerated 
in the indictment, the public prosecutor on 
the trial might limit his evidence to a single 



one, and might prove that by the admissions 
or declarations of the defendants themselves. 
There is no advantage afforded a party de- 
fendant by a multiplicity of notices ranging 
over an indefinite series of incidents and cir- 
cumstances. The law wisely leaves these to 
the proof, and discards them from the plead- 
ings. In the present case in my opinion, it 
is matter for proof and not of pleading, to 
show what was done by the defendants in 
beginning and setting on foot the military 
expedition charged against them. 

The consideration of the main question on 
the merits, although the one of greatest 
magnitude in point of principle, will be 
made as brief as may be consistent with a 
distinct expression of the views of the court 
upon it The motion to quash the indict- 
ment most legitimately attaches to the ob- 
jection, that the acts charged upon the de- 
fendants constitute no violation of the act 
of congress, and do not fall within the crim- 
inal jurisdiction of the court The authori- 
ties coneur in the doctrine that if the mat- 
ters alleged in the indictment are not pun- 
ishable by law, the indictment will be 
quashed. Whart Cr. Law, 331; Arehb. Or. 
Law, 64; Bac. Abr. Indict K. 

The position of the defendants' counsel is, 
that the acts of June 5, 1794, and of April 
20, 1818, are neutrality acts, intended to 
have operation only in ease of war between 
nations in amity with the United States, and 
to prevent the citizens of the United States 
committing acts favoring one, and hostile to 
another belligerent. The argument is, that 
the passage of the act of 1794 was induced 
by the relations then existing between the 
United States, Prance and Great Britain, 
and more especially to check the mischief 
with which this country was threatened 
through the pretensions and conduct of Mr. 
Genet the French minister. That the legis- - 
lation of congress being invoked only to 
the end to declare and enforce our neutral 
obligations, all the provisions of the statute 
must be construed in subordination to that 
purpose, and the 5th section be regarded no 
more than a restriction upon our citizens in 
respect to belligerent powers, and not a sub- 
stantive and independent enactment, declar- 
ing a class of offences not known to our own 
laws, nor recognized by the laws of nations. 
It is further insisted that the construction 
claimed for the act of 1794 must be extend- 
ed to the act of 1818, the latter being a 
transcript substantially, of the former; and. 
also, that the incorporation in it of the act 
of 1817, which was, by title, avowedly a 
neutrality act and nothing more, would 
tend to characterize the one adopting it, as 
a neutrality act also. 

To determine the justness and pertinency 
of this train of reasoning, it may be impor- 
tant to look more closely to the foundation 
of the act of 1794, and endeavor to ascertain 
whether, in one feature more than another, 
it rests upon any admitted doctrine of the 
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law of nations. It is an infraction of that 
law for a friendly power to interfere in 
case of war, between other nations with 
whom she is at peace, and render aid to one 
belligerent against another, and. such act 
may become a justifiable cause for reprisals 
and war on the part of the nation so injur- 
ed. Mart Law Nat. bk. 8, e. 6; Wheat. 
Hist Law Nat 453; 4 Gro. De Jure B. lib. 
3, c. 17, § 3. But there is no conceded doc- 
trine of that law, nor any uniform usage of 
nations which prohibits the citizens and 
subjects of a neutral power enlisting in the 
service or taking part with either belliger- 
ent. This, so far as it falls within the no- 
tice of publicists, appears to be a matter of 
municipal regulation, left to the authority 
of each particular government over its own 
subjects, and not to come within the cogni- 
zance of public law. Id. e. 18. Indeed, it 
has been made a question, and one which 
the United States felt themselves compelled 
to discuss, whether belligerent powers had 
not a right to enlist and enrol men in a neu- 
tral country to carry on war against nations 
at peace with such neutral, without impair- 
ing by those means the neutrality of such 
country. Wheat Hist. Law Nat. 471, 472. 
The United States government properly re- 
pudiated the pretension and held itself 
bound by its relations to friendly powers to 
restrain within our territories the exercise 
of any such privilege. Letter of Jefferson 
to Gov. Morris, August 16, 1793 (3 Jeffer- 
son's Writings, 269), Still it is doubtful, 
whether the argument proves more than that 
the restraint devolves upon the municipal 
authority by force of the local or common 
law, and should be enforced by it 

The law of nations, which interdicts a 
neutral power, becoming a party in a war be- 
tween others with which it is at peace, 
springs out of and rests upon that code of 
natural law which recognizes and declares 
the right of every nation to remain at peace, 
and not to be unjustly or wrongfully driven 
into war by the aggressions of another. 
Under its doctrine non-interference is as 
high a duty as neutrality. The right of ev- 
ery people to the undisturbed possession of 
its territory and independency, and to repel 
by force every encroachment upon either, is 
justly placed by writers on the ethics of na- 
tional law, first amongst those natural 
rights which it is the end of public law to 
recognize and preserve. Mart Law Nat. 
69; 1 Wildm. Int. Law, 50; Wheat. Hist. 
Law Nat. p. 4, c. 1; Vatt Law Nat § 64; Id. 
216, 217, 369. It is denounced as an act of 
wrongful aggression for any other power to 
interfere with the independency of a state or 
people, however objectiona.ble may be its ex- 
isting form of government or mode of, ad- 
ministering it 1 Kent, Comm. 21; Vatt. 
Law Nat 49, 50, 198, 203. Chancellor Kent 
seems inclined to sanction the privilege of 
one nation to interfere in the domestic dis- 
turbances and insurrections of another, in 



behalf of the oppressed and wronged por- 
tion of the nation, when requested by it so 
to do. 1 Kent, Comm. 21-23. But the doc- 
trine is controverted with great strength of 
argument and authority by a later writer, 
who repudiates as wholly untenable the no- 
tion that one nation is clothed with author- 
ity to adjudge upon the internal affairs of 
another or to intermeddle with them for any 
cause other than the necessity of its own 
defence. 1 Wildm. Int Law, 50, 57; 1 
Sparks' Washington, 382 (opinion of Gen. 
Washington). ' 

The first administration of the government 
of the United States found itself called up- 
on at an early day, in taking its place in the 
family of nations, to enforce an observance 
of the rules of public law in its transactions 
with two belligerents, each of which was 
united to this country by numerous ties of 
interest and sympathy. 2 Marshall's Life 
of Washington, 283, 287, 288; 1 Gibb's Ad- 
ministration of Washington and Adams, 140. 
The course it would pursue in relation to 
those engaged in war was explicitly announ- 
ced by the proclamation of President Wash- 
ington, dated April 22, 1793. 1 Wait, St 
Pap. 44. The instructions of the treasury 
department of August 4, 1793, adopted by 
order of the president, framed a system of 
regulations to govern the conduct of its pub- 
lic officers, in enforcing the spirit of the 
proclamation in the ports and harbors of 
the United States. Id. 45. And similar di- 
rections were given the governors of states, 
and the troops of the United States, in re- 
spect to the interior of the country. 2 Mar- 
shall's Life of Washington, 334, 355. The 
president in his speech at the meeting of 
congress, Dec. 3, 1793, calls for statutory 
enactments to sanction and enforce the prin- 
ciples thus promulgated by the government. 
Wait St. Pap. 40. But to maintain our 
neutrality merely between belligerents was 
not all the exigencies the case called for, nor 
the whole that was contemplated by the 
government It is manifest it did not mean 
to limit its action to a fulfillment towards 
other nations of its obligations in respect to 
them as belligerents alone. Its policy was 
of a broader character, and befitting the 
principle upon which it came into existence 
as a government, and exercised governmen- 
tal powers. As the representative of the 1 
people,— their agent, delegated by the people 
of the United States, — the government adopt- 
ed an administrative and legislative policy 
embracing both its direct relationship to for- 
eign states, and the co-ordinate obligations 
of the citizens individually to uphold and ef- 
fectuate that relationship. What the gov- 
ernment might not do in its public capacity, 
without an infraction of the law of nations 
and subjecting itself to reprisals and war, 
it claimed the people should be prohibited 
doing individually, giving to its statute book 
the impress of that law, higher than the 
codes and rescripts of jurists, which inhib- 
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its doing to others, what others ought not 
to do to us. Charges of Chief Justice Jay 
and Mr. Justice Wilson to Grand Juries, in 
1793 (Whart St. Tr. 55, 62). It is most mani- 
fest, that, at the earliest day the subject 
was acted on, the United States government 
intended to make the personal duties of citi- 
zens co-equal with those of the nation, in 
respect to acts of hostility against other 
states, and that the obligation was equally 
imperative whether those states were in 
peace or at war. 

Mr. Jefferson in his letter to Mr. Genet, 
June 17, 1793, denies the right of the French 
government to enlist citizens of the United 
States within our territories into her serv- 
ice, upon the authority of writers on the 
Law of Nations; and in the end puts the 
objection to such acts of a foreign govern- 
ment, upon the broad ground, that we are 
at peace with all nations by the law of na- 
ture. "By that law man is at peace with 
man, till some aggression is committed, 
which by the same law, authorizes one to 
destroy another, as his enemy. For our 
citizens, then, to commit murders and dep- 
redations on the members of nations at 
peace with us, or to combine to do it, ap- 
peared, says the secretary of state, to the 
executive and to those whom they consult- 
ed, as much against the laws of the land, 
as to murder or rob, or to combine to mur- 
der or rob its own citizens, and as much 
to require punishment if done within their 
limits where they have territorial jurisdic- 
tion, or "on the high seas, where they have 
a personal jurisdiction, reaching their own 
citizens only. So say our laws, as we un- 
derstand them. To them the appeal is made, 
and whether we have construed them well, 
or ill, the constitutional judges will decide." 
1 Am. St P. (Foreign Relations) 124, 155. 
It is manifest from this despatch that the 
cabinet then supposed that either the com- 
mon law of the United States or the laws of 
the particular states made the acts repro- 
bated crimes, when committed within their 
territories, and that individuals would thus 
be amenable to punishment for the robbery 
and murder of the subjects of a friendly 
nation out of our territory the same as if 
tha offences had been committed within any 
particular state. 

The supreme court of Pennsylvania in 
1784, had declared the law of nations form- 
ed part of the municipal law of the state. 
Respublica v. Longchamps, 1 Dall. 111. And 
the chief justice of the United States, and two 
at least of his able associates, in 1793, ex- 
pressed their opinions that the law of na- 
tions could be enforced by the federal 
courts, as the common law of the country, 
against persons indicted for its violation. 
Whart St Tr. 52, 55, 56, 62, 83. This doc- 
trine is upheld by eminent lawyers of that 
day, writing since the events have passed. 
Rawle, Const. 10; Dup. Const. 3, note. But 
it is manifest the popular opinion was 



against the doctrine. 4 Tuck. Bl. Append. 
10. Appeals were accordingly made to the 
tribunals pursuant to the suggestion of Mr. 
Jefferson, both in respect to persons serving 
in armed vessels and with land forces 
against a friendly people, but it was found 
that the states either possessed no laws 
reaching the difficulty, or felt no disposition 
to enforce them (2 Marshall's Life of Wash- 
ington, 233, 334), and that juries would not 
be governed by the law as laid down by the 
national judges in the federal courts (Whart. 
St. Tr. S3, 88). 

In this state of the subject, the president 
in his speech at the opening of the next 
congress, called the attention of congress to 
his proclamation and the regulations he 
had caused to be adopted, to enforce neu- 
trality, and it is most plain, he contemplat- 
ed and solicited the interposition of the leg- 
islature to compel the citizens to conform 
in all respects to the principles of the law 
of nations, recognized and observed on the 
part of the government, in regard to friend- 
ly powers. He says, "It rests with the wis- 
dom of congress to correct, improve or en- 
force the plan of procedure (adopted by the 
administration), and it will probably be 
found expedient, to extend the legal code 
and the jurisdiction of the courts of the 
United States to many cases, which, though 
dependent on principles already recognized, 
demanded some further provisions. Where 
individuals shall, -within the United States, 
array themselves in .hostility against any of 
the powers at war, or enter upon military 
expeditions or enterprises within the juris- 
diction of the United States, or usurp and 
exercise judicial authority within the Unit- 
ed States; or where the penalties or viola- 
tions of the law of nations may have been 
indistinctly marked, or are inadequate, these 
offences cannot receive too early and close 
an attention, and require prompt and de- 
cisive remedies." 1 Wait, St. Pap. 40; 1 Am. 
St. P. (Foreign Relations) 22. It is to be 
remarked, that out of three of the above 
four special calls for extending the criminal 
code, one only directly relates to a state of 
neutrality, the others looking to provisions 
for maintaining the sovereignty and peace 
of the United States in their relations with 
foreign powers, as well in peace as at war 
with each other. 

The act of June 5, 1794, was passed the 
same session of congress, to which the above 
recommendation was addressed, and it de- 
serves notice, as evidence of the scope and 
design of the enactment as understood by 
those active in producing its passage, that 
Mr. Jefferson, in 1806, as president, with 
the concurrence of Mr. Madison, secretary 
of state, caused prosecutions against Smith 
and Ogden and Col. Burr to be instituted, 
for setting on foot in the United States, 
warlike expeditions against provinces of 
Spain, and without any allusion to the of- 
fences imputed against them being violations 
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of our neutral obligations. 4 Jefferson's 
Writings, 86; Id. 103. At these periods 
Spain was nominally in alliance with 
France, but was secretly negotiating with 
England and Russia to come into the con- 
federacy against Napoleon, and was there- 
fore considered by them as quasi neutral. 
Ann. Reg. 1806, 1807; 4 Allison's Europe. 
And when the case of Smith and Ogden 
came before the United States court, Judge 
Patterson, without making any distinction 
in respect to belligerents, charged the grand 
jury that the principles of non-intervention 
embodied in the 5th section were founded 
upon the law of nations. Smith and Ogden's 
Trial, p. 219; also, p. 83. So it seems the 
policy and intent of this law has always 
been understood by the executive under 
every administration. An eminent states- 
man and jurist, speaking in the name of 
the government, declares its purpose was to 
prevent individuals being at war whilst their 
government is at peace. This exposition 
comports with the specific recommendations 
of President Washington. The United 
States, Mr. Webster remarks, have thought 
the salutary law of non-intervention by our 
nation with the affairs of others, is liable 
to be essentially impaired, if while the gov- 
ernment refrains from interference, inter- 
ference is still allowed to its subjects, individ- 
ually or in masses. 

The government ot the United States has 
not considered it as sufficient to confine the 
duties of neutrality and non-interference to 
the case of governments whose territories 
lie adjacent to each other. The principle 
they regard the same, if those territories be 
divided by half the globe. The rule is found- 
ed on the impropriety and danger of allow- 
ing individuals to make war on their own 
authority, or, by mingling themselves in 
the belligerent operations of other nations, 
to run the hazard of counteracting the pol- 
icy or embroiling the relations of their own 
government, and the United States have 
been the first among civilized nations to 
enforce that observance of this just rule 
of neutrality and peace by special and ade- 
quate legal enactments. By these laws it 
is prescribed to the citizens of the United 
States, what is understood to be their duty 
as neutrals by the law of nations, and their 
duty also which they owed to the interest 
and honor of their own country. Mr. Web- 
ster's letter to Mr. Fox, April 24, 1842; 1 
Ex. Docs. (27th Cong., 3d Sept) p. 127. The 
executive government since that period has 
adhered to the doctrine avowed in the above 
despatch, and denounced as a violation of 
the law of the land all acts contravening 
the terms of the 6th section of the act of 
1818. That the law applies to and pro- 
hibits the setting on foot warlike expedi- 
tions in the United States to be carried on 
against any friendly power, was strongly 
maintained and declared during the admin- 
istration of Mr. Van Buren. 



The president in his proclamation of Nov. 
21, 1838, declares that the combination or 
association of citizens of the United States 
to disturb the peace of the dominions of a 
friendly nation, is a violation of the laws 
providing for the performance of our obliga- 
tions to the other powers of the world, and 
of that sacred code of laws by which nation- 
al intercourse is regulated. 1 Ex. Docs. (3d 
Sept., 25th Cong.) p. 34. In his message to 
congress the president is distinet and explic- 
it in asserting "that military invasions by 
our citizens into friendly countries and the 
commission of acts of violence on the mem- 
bers thereof, in order to effect a change in 
their government, or under any pretext 
whatever, have from the commencement of 
our government, been held equally criminal 
on the part of those engaged in them, and 
as much deserving of punishment as would 
be the disturbance of the public peace Dy 
the perpetration of similar acts within our 
own territory." These principles the pres- 
ident says were cherished and established 
by the great and good men who declared 
and established our independence, and were 
maintained at a highly critical period in our 
history, and subsequently embodied in high- 
ly penal enactments, the faithful enforce- 
ment of which he regards inseparably asso- 
ciated with the maintenance of our national 
honor. Id. pp. 5, 6. This language of the 
president was applied to the non-interfer- 
ence provisions of the statute, and not to 
those which may be strictly termed the neu- 
trality clauses, and what he solicited from 
congress was a precautionary law to enable 
the executive to anticipate parties attempt- 
ing the commission of the offences named in 
the 6th section and arrest them or their 
means before the acts should be actually 
consummated. So Attorney General Butler, 
in his opinion, upon the power of the pres- 
ident to seize, under the act of 1818, the 
arms of citizens setting on foot a military 
expedition against Canada, assumes that the 
6th section applies to enterprises such as 
those then carried on against Canada. 2 
Op. Attys. Gen. U. S. 1176. Neither the 
president or attorney general regard it an 
ingredient of the offence, that the state to 
be invaded, should be at war with another. 
Looking at the provisions of the first sec- 
tion of the act of 1838, prepared as is under- 
stood with the sanction of the president, 
the secretary of state and attorney general, 
it seems to import a most explicit recognition 
that the acts done and means provided in the 
United States for carrying on warlike enter- 
prises or expeditions into Canada, were in 
the then state of that province and the coun- 
try, infractions of the 6th section of the act 
of 1818, and what was needful was something 
more than punishment by fine and imprison- 
ment for the offences, when perpetrated, 
"provided," as the president says, "the par- 
ties can be found." It was a summary au- 
thority to intercept and break up the design 
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by seizing the means provided for carrying 
it on, and by arresting and holding to ade- 
quate bail persons suspected of being con- 
cerned in the enterprises. Act 1838, §§ 1, 6, 7. 

This is all I deem necessary to be said in 
this connection in relation xo the views of 
the executive department of the government, 
antecedent and subsequent to the passage of 
the law (and in this respect the acts of 1794 
and 1818 may be regarded identical), show- 
ing that it was called for and always accept- 
ed and enforced as a law, no less of non-in- 
terference by our citizens by military ex- 
peditions against nations at peace with all 
the world, than one prohibiting acts of hos- 
tility in favor of any belligerent power 
against another in peace with the United 
States. This topic, however, being the one 
on which the defendants chiefly rely, they 
insisting the act of congress does not apply 
to the facts alleged against them, and the 
■question being of great public moment to our 
own citizens and in our relations with foreign 
governments, it is meet the subject should 
be considered under other aspects. And I 
think the import of the law collected from 
its face, according to the established rules 
of interpretation plainly denotes the inten- 
tion of congress to stamp as crimes acts 
done within our territories, designed to vio- 
late the peace and rights of a friendly peo- 
ple, whatever may be the relation of such 
people in respect to other nations. The car- 
dinal consideration is, are they in amity with 
the United States, and if so, no persons shall 
be permitted within our jurisdiction, to take 
any warlike ' measures designed to disturb 
that peace. 

We have already seen that the attention of 
congress was called to the subject of this 
law, because of unwarrantable usurpation of 
powers within the United States by the 
French minister. He openly claimed the 
right, and attempted to exercise it, to com- 
mission, arm, equip and man cruisers in 
our ports to commit hostilities on nations 
with whom the French were at war, and 
also to recruit land forces, issue commis- 
sions to officers, and organize within and 
march from our territories such forces 
against Florida and Louisiana, the dominions 
of Spain, or any other enemy of France. 
2 Marshall's Life of Washington, 283, 2S7, 
288, 334, 335. He publicly denied the power 
of this government to prevent his doing such 
acts, and a governor of a Western state, in 
which a warlike expedition was setting on 
foot against New Orleans, when required 
by the president to suppress it, coincided 
with the French minister, and denied there 
- was any law of the United States prohibit- 
ing the enterprise. Id. 334, 335. This was in 
1793. The measures taken by congress were 
designed to extend the criminal laws, and 
bring within them the very acts the govern.- 
ment complained of and was endeavoring to 
suppress. It is nowhere said or intimated 
in the statute that this was done to maintain 



our neutrality in a technical sense. The act 
takes the title of an act "for the punish- 
ment of crimes against the United States," 
and only the 3d and 4th sections have ex- 
press reference to acts in relation to other 
nations at war. The act under the same title 
was continued in force March 2, 1797, and 
made perpetual April 24, 1800. Nothing is 
more common than for the legislature to 
make provision in a public statute for mat- 
ters beyond and distinct from the special 
causes which promoted its passage, and no 
principle of construction limits the opera- 
tion of a statute to a particular mischief it 
remedies, when others of a kindred char- 
acter are brought within its language. 

It is the constant course of legislation, in 
removing a special evil or mischief, to make 
the enactments affecting it broad enough to 
suppress others, whether similar in char- 
acter or wholly distinct from it in their 
nature. In such cases the statute is never 
interpreted to have relation only to the sub- 
ject which more particularly called it into 
existence, but is made to operate in conform- 
ity to its language. Its true meaning is to 
be sought for in the body of the act itself. 
1 Kent, Comm. 460, 463. Reading the act of 
1794, with a view to these sensible and satis- 
factory rules of interpretation, it is difficult 
to see ground for doubt, that it does em- 
brace and is carefully framed to include a 
class of offences distinct from those com- 
monly understood to be infractions of the 
laws of neutrality. It devotes two sections 
specifically to those particular offences, and 
then furthermore declares to be high mis- 
demeanors, for our citizens to enlist in foreign 
service or take commissions in it, or for any 
person within the territory or jurisdiction of 
the United States, .to set on foot a military 
expedition, &c, &c, against any state, people, 
&c, with whom the United States are at 
peaee. I see no mode of satisfying this lan- 
guage, but in holding it comprehends all the 
acts denounced, when committed within the 
United States, against a friendly power, 
without respect to his relationship to other 
powers. This, it appears to me, has been 
the acceptation in which the act has been 
received by our judges and most eminent 
jurists since its enactments. 

The first instance in which the 5th section 
of the act of 1794 appears to have been acted 
upon judicially, was in the case of Bollman 
and Swartwout The main point in the case 
related to other questions, but after the court 
had decided that the prisoners could not be 
held in the District of Columbia under impris- 
onment there for treason committed else- 
where, and that the facts in evidence did not 
prove the crime of treason, a question seems 
to have been made whether the prisoners 
were not liable to prosecution and to be de- 
tained under the 5th section of the act of 
1794 for trial. The court say, "Admitting the 
affidavit of Genl. Wilkinson, both prisoners 
were guilty of a most culpable enterprise 
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against the dominions of a power at peace 
with the United States." They then rehearse 
the provisions of the 5th section, and remark 
that "there is a want of precision in the de- 
scription of the offence which might produce 
some difficulty in deciding what eases came 
within it." U. S. v. Bollnian, 4 Cranch [8 TL 
S.] 136, 137. The court thereupon discharged 
the prisoners, because the crime of treason 
for which they were arrested, was not proved 
against them and as they were not committed 
for setting on foot a military enterprise 
against the dominions of Spain, nor was it 
suggested that the offence had been commit- 
ted within the District of Columbia, they 
ought not to be detained for that cause. The 
recognition of the act by the court as applica- 
ble to a warlike expedition from the United 
States against a friendly nation, without any 
reference to the proceeding having connection 
with a belligerent power, affords strong neg- 
ative evidence, that the court did not regard 
the circumstance of such concurrence, to be 
an ingredient in the offence. But this impli- 
cation is made to amount to almost conclu- 
sive evidence, by the proceedings the succeed- 
ing summer in the United States circuit court 
in Virginia against Col. Burr, already alluded 
to. He was not indicted, for any act of aid 
to one belligerent against another or otherwise 
violating the neutrality of the United States, 
but for setting on foot a military expedition in 
this country against the dominions of a na- 
tion at peace with the United States. On that 
occasion the point would directly arise and be 
cardinal for the defence of Col. Burr, if he 
was only indictable under the statute, for 
acts in aid of one belligerent against another. 
For supposing the fact that Spain, at the 
time, was at war with some other power with 
which the United States were at peace, a mil- 
itary expedition from the United States 
against the dominions of Spain in America, 
without concert or connection with any other 
belligerent, would not be regarded a violation 
of neutrality, on the part of the United States, 
but a direct act of invasion and war upon 
Spain. Vatt Law Nat. 360. Each belligerent 
may indirectly in that manner aid the other 
against a common enemy; but, by making a 
common enemy and a common cause, the re- 
lationship of neutrality is abandoned and the 
attacking party becomes himself a belliger- 
ent. The defence was direct and patent, 
therefore, for Col. Bun-, that the matters 
charged against him in the indictment were 
no violation of the statute, inasmuch as they 
were not, the assistance of one belligerent 
against its antagonist, so that if committed by 
the United States the acts would amount to 
a breach of their neutrality, if that fact any 
way affected the offence. It is not to be sup- 
posed a point so apparent and vital to the 
cause in one aspect, could have escaped the 
notice of the court and defence. Col. Burr 
was himself a member of the United States 
senate, and his counsel, Mr. Harper, a mem- 
ber of the house when the act passed; his 



counsel, Mr. Randolph, was secretary of state, 
and Mr. Lee, attorney general, the same year, 
and the presiding judge, shortly after, a mem- 
ber of congress and secretary of state. The 
presiding judge, the defendant and several of 
his counsel being thus lawyers and statesmen 
cotemporaries with the enactment of the law 
in question, and prominently active in the po- 
litical agitations of the day, out of which the 
statute originated, had its purpose been solely 
to prevent a breach of our neutral relations 
with other countries, nothing could have been 
more familiar to the minds of those men than 
the fact that it was designed to have an oper- 
ation so limited; and no evidence of a nega- 
tive character can be more impressive and 
stringent, than One common assent on that 
trial, that ihe charges set forth made out a 
case of violation of the statute in its letter 
and intent. So, also, in the prosecution of 
Smith and Ogden, the indictment was for set- 
ting on foot a military expedition from the 
United States against Caraccas, Venezuela or 
Columbia, and other acts within the descrip- 
tion on the 5th section of the statute only. 
That was also instituted under the presiden- 
cy of Mr. Jefferson and the charges on which 
the accusation was grounded, were held by 
Attorney General Breckenridge to be an in- 
fraction of the act of 1794 for which the ac- 
cused were subject to punishment. 1 Op. 
Attys. Gen. U. S. 98. Its design was to revolu- 
tionize that province, then being in a state of 
peace abroad, and with no domestic insurrec- 
tion or disturbance. Enc. American Arts; 
Columbia, Miranda. Yet no exception was tak- 
en by the learned and zealous counsel who 
conducted the defence, and who brought to 
its support every topic which could tend to 
ward the prosecution from the defendants and 
fasten on the administration wrongful con- 
duct and motives in instigating and directing 
it, nor was it suggested such a warlike expedi- 
tion was no violation of the law, because it 
was no breach of neutral obligations. If not 
an innocent commercial expedition, as the de- 
fence maintained it to be, they took the other 
alternative, that it was direct and positive 
war, urged with the assent and concurrence 
of the government. In such posture of the 
defence, the prosecution stood defeated pal- 
pably upon the indictment, if the 5th section 
of the act of 1794 only interdicted those acts 
which were in violation of the neutrality of 
the country. The counsel and the court took 
no such limited view of the case. They un- 
derstood the statute according to its plain 
reading, and the intimation was nowhere 
made in the whole range of the animated and 
not always entirely decorous discussions on 
the trial, that the statute did not embrace pri- - 
rate acts of hostility begun to be carried on 
from the United States against a friendly 
power, in the largest sense of that language. 
Judge Patterson, in commenting on the pro- 
vision of the act in question and its policy, 
says it is declaratory of the law of nations, 
and besides, every species of private and un- 
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authorized hostilities is inconsistent with the 
principles of the social compact and the very 
nature, scope and end of civil government 
Trial of Smith and Ogden, 83; Whart. St. 
Tr. 55, 62 (Chief Justice Jay and Mr. Justice 
Wilson). The act of March 3, 1S17 [3 Stat. 
370], in its title and all the provisions, is 
strictly a neutrality act, and was occasioned 
by the insurrections and revolutions going on 
at the time in the South American and Mex- 
ican provinces. But so anomalous and ex- 
traordinary had been the character of hostil- 
ities and proceedings with some of those 
states and of citizens of the United States 
acting under assumed authority from them, 
that the attention of congress was called to 

■ the subject by a special message of President 
Monroe. 1 Am. St. P. (15th Cong., 1st Sess.) 
pp. 4, 5, Dec, 1817. The same session, the 
committee of foreign relations of the house of 
representatives reported a bill- which, after 
long debates and repeated amendments, ul- 
timately became the act of April 20, 1818. 
Journals, House Reps., 15th Cong., 1st Sess. 
That law purports in its title, to be a crimes 
act, and not one to preserve the neutral rela- 
tions of the United States. It embodies the 
acts of 1794= and 1817, with alterations and ad- 
ditions. It is not now material to collate the 
three statutes, but it is observable that the 
last marks with more precision and exactness 
than the preceding ones the eases of viola- 
tions of neutral obligations provided against. 
It also creates offences not named in the 
acts of 1794 and 1817, and which in no sense 
can be arranged under neutral obligations. 
For instance the 4th section, in relation to cit- 
izens of the United States being concerned, 
out of the United States, in privateers cruiz- 
ing * against the property of citizens of the 
United States. And it is doubtful, upon tne 
terms of the statute, whether enlisting, with- 
in the United States, in the service of any for- 
eign power, or going out of the United States 
with intent to enlist, is not made an offence, 
without regard to the employment of such sol- 
dier or sailor in the foreign service. The sec- 

, tions of the act which in terms indicate a ref- 
erence to neutral duties, are the first, fourth 
and fifth; the 2d, 6th and 8th have no such 
connection in language, and must take ef- 
fect independently of that consideration, un- 
less upon the principles of reasonable con- 
struction, they are found limited to that ap- 
plication. The act has been otherwise always 
understood by our public functionaries exec- 
utive and judicial. 

President Van Buren, in his message to 
congress of Dec. 3, 1838, before cited, in ref- 
erence to the hostile movements on foot in 
this country against Canada, says, "It is 
l>y the laws already made criminal in our 
citizens by unauthorized military operations 
on their part, to embarrass or anticipate the 
decision of congress, whether the country 
shall interfere with or be made a party to 
the struggle in those provinces." In his 
message of January 5, 183S (which led to 



the act of 1838), the president further says, 
"The existing laws are insufficient to guard 
against hostile invasions, from the United 
States, of the territory of friendly and 
neighboring nations. The laws now in 
force provide sufficient penalties for the 
punishment of such offences after they have 
been committed, and provided the parties 
can be found; but the executive is power- 
less in many cases to prevent the commis- 
sion of them, even when in possession of 
ample evidence of an intention, on the part 
'of evil disposed persons, to violate our 
laws." 2 Executive Documents (25th Cong., 
2d Sess.) Document 64. Ana the act of 
March 10, 1838 [5 Stat. 212], passed in com- 
pliance with the instance of the president, 
to aid the execution of the 6th section of the 
act of 1818, most manifestly indicates the 
understanding of congress that the offences 
denounced came within the meaning of that 
statute, and the latter one was required in 
the peculiar situation of the two countries 
to enable the president to enforce the former 
according to its spirit and intent, 

Mr. Webster in his correspondence with 
the British minister, Mr. Fox, on this sub- 
ject, before cited, also represents the act of 
1S18 as covering the very case of an inva- 
sion of Canada, from the United States, in a 
time of peace, within and without the prov- 
inces. 1 Ex. Docs. (27th Cong., 3d Sess.) p. 
127. So, also, President Taylor in his proc- 
lamation, August 11, 1849, expressly pro- 
nounces the alleged enterprises on foot in 
the United States against Cuba, to be a vio- 
lation of the criminal laws of the United 
States. 3 Ex. Docs. (1st Sess., 31st Cong.) 
pt 1. The same declaration is repeated, by 
authority of President Fillmore, by Mr. 
Webster, in public instructions to the U. S. 
attorneys. Circular, Sept. 3, 1850. So far as 
the act has come within the cognizance of 
the United States judges, they have invari- 
ably recognized the 6th section, as applica- 
ble to and designed to punish such state of 
facts. In 1835, the grand jury of this dis- 
trict submitted to the eireuit judges the en- 
quiry whether it was a violation of that 
section, for persons to hold meetings in this 
city and appoint committees to provide 
means and make collections for the purpose 
of enabling the inhabitants of Texas to en- 
gage in a civil war with Mexico, now at 
peace with the United States. The judges, 
Thompson and Betts, answered in writing, 
that the section applied to military expedi- 
tions to be carried on from the United 
States, and that the case supposed did not 
fall within it. But the answer necessarily 
imports the opinion of the judges that such 
military expedition would be a violation of 
the law. 3 Ex. Docs. (25th Cong., 2d Sess.). 
Judge Rawle, of the local court, New Or- 
leans, in effect ruled the same point Id. p. 
22. Judge Conkling, in a letter to Mr. Fill- 
more in congress, on this subject, puts the 
same construction upon the 6th section of 
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the act. He notes a defect in the statute in 
not providing sufficient precautionary- 
means to enable the government to arrest 
persons entering upon such enterprises he- 
fore the crime is consummated. 3 Ex. Docs. 
(3d Sess., 25th Cong.) Doc. 35. 

Judge McLean, in a matured charge deliv- 
ered the grand jury, in relation to the hostile, 
movements from our territories upon Can- 
ada, in 1S38, declares the 6th section of the 
act has application to military expeditions 
of that character, against a people at peace 
with us and within itself. [See Charge to 
the Grand Jury] 2 McLean, 1. It may be 
added that this court, in 1850, gave similar 
instructions to the grand jury in this dis- 
trict, in respect to military expeditions 
against Cuba, and repeated the same senti- 
ment to the grand jury who found the in- 
dictment now under consideration. In the 
circuit court at New Orleans, Judge McCa- 
leb recently instructed the grand jury that 
the act applies to the case of setting on foot 
or providing means for a military expedition 
against Cuba, from the United States; and 
in his charge to the petit jury on the trial 
of the indictment and after prolonged dis- 
cussions upon the subject, he adheres to that 
interpretation of the law. Pamph. Rep. pp. 
4, 7, 29. 

After this review of the subject in its 
various bearings, I am prepared to say, 
that upon the plain language of the statute, 
—from the circumstances which induced its 
passage, the double obligation of the govern- 
ment to keep individual citizens aloof from 
the conflicts of foreign powers, and to pre- 
vent their making private war upon nations 
at amity with us,— from the concurrent 
views of executive and judicial officers as 
to the meaning and design of the statute, 
that the case made by this indictment comes 
within tie purpose and meaning of the sixth 
section of the act of 1818 and is a manifest 
violation of its provisions. The motion to 
quash the indictment cannot, therefore, on 
these views of the subject, prevail. But I 
would remark that, notwithstanding my 
own conviction, resulting from a careful 
survey of the questions debated on this 
motion, that the acts of the defendants 
charged in the indictment, constitute an in- 
fraction of the sixth section of the act of 
1818, and are sufficiently laid in the indict- 
ment; yet, in deference to the opinion of the 
distinguished counsel of the defendants, so 
earnestly expressed and so ably supported, 
I shall submit this decision to the consider- 
ation of the judge of the circuit court; and 
if he suggests a doubt of the justness of the 
conclusions adopted in it, or shall intimate 
that he does not concur in them, I will then 
remit the case to the circuit court, that the 
defendants may, by means of a difference of 
opinion of the two judges, have the points 
certified to the supreme court for final deci- 
sion. 

[See Cases Nos. 15,973 and 15,975.] 



Case Mb. 15,975. 

UNITED STATES v. O'SULLIVAN. 

[2 Whart Cr. Law, § 2802, note.] 

District Court, S. D. New York. 1851. 

MiLiTABr Expeditions against Friendly Peo- 
ples — Statute of 1818 — What Constitutes 
the Offence — Criminal Law — Province of 
Jukt. 

[1. Before the jury can convict any persons 
of preparing or setting on foot, etc., an expedi- 
tion against any prince, people, etc., with whom 
the United States are at peace, under the act 
of 1818, it must be proved to their satisfaction 
that the purpose of the expedition or enter- 
prise was some military service, some attack 
or invasion of another people or country as a 
military force. To constitute the offence there 
must be a hostile intention connected with the 
act of beginning or setting on foot the expedi- 
tion.] 

[Quoted in U. S. v. Lumsden, Case No. 15,- 
641.] 

[2. When connected with this hostile intent, 
there are four acts which the statute declares 




vide the means" for an expedition; and (4) to 
"procure" those means.] 

[3. To constitute the offence it is not essen- 
tial that the expedition should start for its 
destination. On the contrary, the law is design- 
ed to reach any act done within the jurisdiction 
of the United States in preparation for, or 
furtherance of, a warlike expedition against 
a people with whom the United States are at 
peace, without regard to whether the expedi- 
tion was ever actually started on its way or 
not.] 

[4. The law of 1818 is not a neutrality law 
merely, which applies only during a state of 
war, in order to prevent our citizens from inter- 
fering as against one of the belligerents. On 
the contrary, it applies to all hostile expeditions 
or purposes designed to violate the peace and 
.rights of a people at peace with the United 
States, whether they be at war with any other 
nation or not.] 

[Cited in U. S. v. Lumsden, Case No. 15,641.] 

[5. The statute of 1838 does not affect the ap- 
plication of the law of 1818 to all ordinary cases. 
The former act was only a temporary provi- 
sion, adapted to the peculiar conditions of the 
Northern frontier, and intended to stop incur- 
sions into the Canadas.] 

[6. The guilty purpose must be proved, and ' 
the guilty acts done within the judicial district, 
where the indictment is found.] 

[7. In criminal cases in the federal courts the 
jury are not the judges of the law, as well as 
of the facts. They are to understand and ac- 
cept the law as it is stated to them by the 
court.] 

[See Cases Nos. 15,973 and 15,974.] 

JUDSON, District Judge (charging jury). 
"The cause now to be committed to you is 
that of the United States against John L. 
O'Sullivan, Lewis Schlessinger, and A. Irvin 
Lewis, all of whom have been arrested. 
Schlessinger, having given bail, does not ap- 
pear, and the case goes on against O'Sullivan 
and Lewis. The indictment is found on the 
6th section of an act of congress, passed 
April 20, 1S18 [3 Stat 449]. The section is 
in the following words: 'That if any per- 
son, shall, within the territory or jurisdiction 
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of the United States, begin or set on foot, or i 
provide or procure tlie means for any mil- 
itary expedition or enterprise, to be carried 
on from thence against the territory or do- 
minions of any foreign prince or state, or of 
any colony, district or people, "with whom 
the United States are at peace, every such 
person so offending, shall be deemed guilty 
of a high misdemeanor.' The indictment 
contains ninety-seven counts, setting out in 
different forms the offence supposed to have 
been committed against this act. These vari- 
ous forms of declaring are adopted for the 
purpose of meeting the phraseology peculiar 
to this act. At the same time it is not 
claimed that more than one offence has been 
committed. You will, therefore, be unem- 
barrassed with these matters of form. The 
10th count must be laid out of the case. In 
the disposition of this case much depends 
upon the proper construction of this act of 
congress; and on this subject we are to be 
governed by established rules; and, so far 
as I have been able to investigate the mat- 
ter, we shall have no occasion to seek out 
any new or untried rules for our guide. 
And, first of all, it is an undeniable proposi- 
tion, that all penal statutes are to receive a 
strict construction. This is a penal statute, 
and it falls within this rule. The terms 
used are not to be extended beyond their 
natural import to fix an offence on the de- 
fendant; but this rule, on the other hand, 
does not require any such construction as to 
fritter it away, and defeat its object, and 
annul the law itself. I will then state to 
you, in the outset, some of these essential 
rules, and point out their application. We 
are to look at the spirit, intent, and object 
of a law— what mischief it was intended to 
prevent, and in what manner the remedy is 
to be applied? What, then, is this law? Its 
great object— the all-pervading object of this 
law— is peace with all nations— national 
amity— which will alone enable us to enjoy 
friendly intercourse and uninterrupted com- 
merce, the great source of wealth and pros- 
perity—in short, to prevent war, with all its 
sad and desolating consequences. These be- 
ing the objects of this law, they are suf- 
ficiently important to arrest the intention of 
both court and jury, and secure, to the Unit- 
ed States and to the accused, a fair and im- 
paxtial trial. Before the jury can convict 
on this indictment, it must be proved to their 
satisfaction that the expedition or enterprise 
was in its character military; or, in other 
words, it must have been shown by compe- 
tent proof that the design, the end, the aim, 
and the purpose of the expedition, or enter- 
prise, was some military service, some at- 
tack, or invasion of another people or coun- 
try, state, or colony, as a military force. 
The engagement of men to invade or attack 
any other people or country, by force and 
strong hand— the designation of officers— the 
classification and arrangement of men into 
regiments, squadrons, battalions, or compa- 
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nies; the divisions of the men into infantry, 
cavalry, artillery, or riflemen; the purchase 
of vessels or steamboats— military stores- 
such as powder or ball— for an expedition, 
give character to the expedition itself, pro- 
vided that there is sufficient proof to satisfy 
the jury that they are to be used. But any 
expedition or enterprise in matters of com- 
merce or of business, of a civil nature, unat- 
tended by a design of an attack, invasion, or 
conquest, is wholly legal, and is not an ex- 
pedition or an enterprise within this act. A 
colonization, expedition, or enterprise is not 
unlawful. It contemplates only a peaceful 
settlement, without intention or design to 
make war upon people, or to overturn their 
government. To constitute a misdemeanor 
under the law of 1818, there must have been 
a hostile intention connected with the act of 
beginning or setting on foot the expedition. 
This intended hostility, or this intended 
peaceful movement, characterizes the' act of 
beginning or setting on foot an expedition. 
The one makes it military, and the other 
makes it colonization. How this distinctive 
character shall be shown depends on the 
proof. A vessel, armed and equipped, with 
all the implements and munitions of war, 
with men organized into companies, might 
be a striking spectacle; but even then, we 
should inquire of the proof, what they were 
to do, and what their destiny was. With- 
out such qualifying proof it might still be 
lawful, but with it the military character ' 
might be established. In this sense, declara- 
tions of intentions would do much to develop 
the real object, and the object is the great 
thing to be sought for. A specious cover- 
ing, an artifice, secret movements, or de- 
ceptive proceedings, may aid in fixing the. 
true character of any act 

"These remarks lead me to the considera- 
tion of such acts as are penal under the law 
of 1818. The term 'expedition' is used to 
signify a march or voyage with martial or 
hostile intentions. The term 'enterprise' 
means an undertaking of hazard, an arduous 
attempt. 'Begin' is to do the first act; to 
enter upon. We may say, with all propri- 
ety, that to begin an enterprise is to take the 
first step; the initiatory movement of an 
enterprise, the very formation and com- 
mencement of an expedition. 'To set on 
foot,' is to arrange, to place in order, to set 
forward, to put in way of being ready. Then 
'to provide,' is to furnish and supply, and 
'to procure the means,' is to obtain, bring 
together, put on board, to collect. After all 
these proofs are made out, the prosecution 
must further show that the beginning, the 
setting on foot, or the providing or procuring 
materials for such an expedition or enter- 
prise, were within the territory or jurisdic- 
tion of the United States, and to be carried 
on from thence, against the territory or 
dominions of some foreign prince or state, 
colony or district, or people, with whom the 
United States were at peace. You will see, 
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by a careful attention to this law, that there 
are four acts which are declared to be un- 
lawful, and which are prohibited by the 
statute. To 'begin' an expedition— to 'set on 
foot' an expedition — to 'provide' the means 
for an enterprise; and lastly to 'procure' 
those means. It is not necessary that all 
these distinct provisions shall be violated to 
constitute the offence— the proof of either 
one of them will be deemed sufficient These 
are put in the alternative. As an illustra- 
tion of what has been said thus far, I will 
remark— that to purchase, charter, repair, or 
fit up any vessel or steamboat; to procure 
and put on board such vessel or steamboat, 
. powder, ball, fire-arms, military stores, ship 
stores, or any of them, to be used at any 
place in contravention of, and with an intent 
to violate, this act, is proper evidence; to 
enlist, engage verbally, or contract with men 
as officers, soldiers, or musicians, to go out 
on such an expedition, as I have defined, 
may be considered by the jury, as providing 
and procuring the means of a military ex- 
pedition and enterprise; and if the proof 
shows the additional fact, that these means 
were provided and procured for a military 
expedition, or enterprise, then it is your 
business to consider such acts as falling 
directly within this law. 

"It is not essential to the ease that the 
expedition should start, much less, that it 
should have been accomplished. To 'begin' 
is not to 'finish.' To 'set on foot' is not to 
accomplish. To provide and procure powder 
is not to put to it the match, or the percus- 
sion. It is not necessary that the vessel 
should actually sail, nor is it necessary that 
' war should exist between the nation on which 
the descent is to be made, with another na- 
tion. 

'•The counsel for the defence, in the course 
of the argument, have laid down several 
important propositions of law, of which I 
have been called upon to speak to you. They 
put forward this as the leading proposition, 
to wit: 

" (1) 'The jury are judges of the law of 
the case.' This question has been argued at 
great length and with great zeal, enforcing 
upon you the propriety of adopting this as a 
rule of our proceeding. Now, why is this? 
The law is not so— the law never was so in 
the United States courts— and I think I may 
safely add, that it never can be so. I refer 
to the opinion of the late Judge Story, and 
especially to a very late opinion of Judge 
Curtis, one of the judges of the supreme 
court of the United States, which has been 
read to us. These opinions settle the matter, 
that the court is to judge of the law, and 
that the jury are to understand the law as 
it is pronounced by the court Judge Thomp- 
son always so held in this circuit— so, I be- 
lieve, in all the other circuits. No principle 
can be better settled, or more universally 
acquiesced in. It is no advantage to the 
jury to possess this power, and any attempt 



to exercise it, is a direct violation of the 
oath of the jury. What has surprised me is, 
that counsel, with all the knowledge of these 
decisions, should argue for hours that this is 
not law. Yet we have heard of such argu- 
ments here, and it becomes my duty to tell 
you that no countenance can be given to 
the proposition. But I think it requires and 
deserves the unqualified disapprobation from 
the place which I occupy. 

"(2) This expedition, whatever it might 
have been, had never gone forth.' Now, 
gentlemen, this proposition is not the law of 
the United States, which you have sworn to 
support The statute does not require that 
the expedition should go out, and the de- 
cisions which I will soon read to you will 
settle this in like manner. 

"(3) That the law of 1818 is a neutrality 
law merely, and designed only to apply to a 
state of war.' Well, this proposition must 
stand also corrected by numerous determina- 
tions, which I will incorporate into my re- 
marks. Again, it is said that 

"(4) 'The law of 1S38 shows that the law 
of 1818 could not operate.' The law of 1838 
was a temporary law, adapted to the peculiar 
condition of the Northern frontier; and a 
new rule of evidence was introduced, founded 
on probable cause alone, as sufiicient au- 
thority to seize and stop the incursions into 
che Canadas— then, by this law of 1838, a 
new set of officers were vested with the pow- 
er to take possession and stop the invasion. 
It is, therefore, inapplicable, and may be laid 
out of view. 

"(5) 'If convicted, these defendants are to 
be sent to the state prison.' This is not so. 
These varied propositions of the law can- 
not be sustained by this court. I will have 
you distinctly understand that the defence 
cannot be aided by these propositions— they 
will afford no security to the defendants, and 
I think it peculiarly unfortunate that the 
defence should be placed on grounds so un- 
tenable. And I shall here entreat you by no 
means to hazard the cause of the defendants 
upon such grounds. 

"Gentlemen of the Jury, you will see now, 
by what follows, that all these questions of 
law have been settled, leaving nothing for 
me to do except to acquiesce in the law as 
it has been declared and pronounced by all 
the learned judges in the United States, who 
have passed upon the questions. The de- 
cisions have been uniform, and surely it 
would be worse than presumption in me, 
even to question what has been thus estab- 
lished by such high and ample authority. 
My business is to pronounce the law as it 
is, and it is yours so to receive it and be 
satisfied. I hold in my hand the able opinion 
of the Hon. Judge Betts, delivered after full 
argument on this very indietment, delivered 
from this bench last July. Every question of 
law raised in this argument was then de- 
cided. How can I reverse that judgment? 
You know who pronounced it, and the great 
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weight to which it is entitled, from the long 
experience and great learning of that judge. 
I find, also, by the report itself, that these 
questions have been submitted to the learned 
judge of the supreme court, who presides 
over this circuit— that he concurs in the law 
as there ruled; and, of course, it has become 
the law in my district, as well as in this, 
and while it stands unreversed, it is the law 
of the Union. I cannot stop here to read the 
whole report, but I will read in your presence 
a few extracts: 

" 'This is all I deem necessary to be said 
in this connexion in relation to the views of 
the executive department of the government, 
antecedent and subsequent to the passage 
of the law (and in this respect the acts of 
1794 and 1818 may be regarded as identical), 
showing that it was called for and always 
accepted and enforced as a law, no less of 
non-interference by our citizens— by mili- 
tary expeditions, against nations at peace 
with all the world, than one prohibiting acts 
of hostility in favor of any belligerent power 
against another at peace with the United 
States. This topic, however, being the one 
on which the defendants chiefly rely, they 
insisting the act of congress does not apply 
to the facts alleged against them, and the 
question being of great public moment to 
our own citizens, and in our relations with 
foreign governments, it is meet the subject 
should be considered under other aspects. 
And I think the import of the law collected 
from its face, according to the established 
rules of interpretation, plainly denotes the 
intention of congress to stamp as crimes acts 
done within our territories, designed to vio- 
late the peace and rights of a friendly people, 
whatever may be the relation of such people 
in respect to other nations. The cardinal 
consideration is, are they in amity with the 
United States, and, if so, no person shall 
be permitted within our jurisdiction, to take 
any warlike measure designed to disturb that 
peace? I see no mode of satisfying this 
language, but in holding that it comprehends 
all the acts denounced, when committed with- 
in the United States, against a friendly 
power, without respect to his relationship to 
other powers. This, it appears to me, has 
been the acceptation in which this act has 
been received by our judges and most emi- 
nent jurists since its enactment. It is no 
part of' the description of the offence that 
the expedition or enterprise shall have left 
the United States, and, accordingly, it can 
be of no essential importance to allege the 
particular point contemplated for its de- 
parture.' 

"The guilty purpose must be proved, and 
the guilty acts to be all done within the dis- 
trict of New York, and it in no way quali- 
fies or affects the character of these particu- 
lars, whether the defendants intended to put 
off the expedition at Castine, Galveston, or 
any intermediate point. 

"I have occasion to refer again to the opin- 



ion of Judge Betts, contained in his charge 
to a grand jury of this district, and the legal 
argument which it embraces is so much in 
accordance with my own views, that I deem 
it proper to make it a part of my charge. 
The clerk will oblige me by reading it: 'The 
act of congress of April 10, 1814, prescribes 
the laws of neutrality which our citizens are 
bound to observe in regard to foreign nations. 
The provisions are stringent, but no more 
so than comports with the high character for 
justice and good faith towards others, which 
it is the policy and aim of this government 
to maintain. In leaving to every citizen, as 
an individual, the undisputed right to ex- 
patriate himself, at his own option, and con- 
nect himself with any other nation or people, 
this government still possesses the unques- 
tionable power to prohibit that citizen, indi- 
vidually, or in association with others, en- 
tering into engagements or measures within 
the American territory, or upon American 
vessels, in hostility to other nations, and 
which may compromit our peace with them. 
It would be most deplorable if no such con- 
trolling power existed in this govei'Dment, 
and if men might be allowed, under the in- 
fluence of evil, or even good, motives, to set 
on foot warlike enterprises from our shores, 
against nations at peace with us, and thus, 
for private objects, sordid or criminal in 
themselves— or under the impulse of fanati- 
cism or wild delusions— bring upon this coun- 
try, at their own discretion, the calamities 
of war. The will of the nation is expressed, 
in this respect, by the statute of April, 1818- 
It attempts to guard against the infraction 
of the peace and rights of friendly powers by 
our own people, or by acts done within our 
territory, by inhibiting therein all proceed- 
ings of a warlike purpose or tendency, 
against any foreign government or people, 
with whom the United States are at peace. 
The only provisions of the statute which 
come within the scope of your inquiry to the 
court, and to which your attention should be 
addressed, are contained in the sixth sec- 
tion. The sixth section makes it a high mis- 
demeanor for any person within the terri- 
tory or jurisdiction of the United States to 
begin or set on foot, or provide, or prepare 
the means for any military expedition or en- 
terprise, to be carried on from thence against 
the territory or dominions of any foreign 
power or state, or of any colony, district, or 
people, with whom the United States are at 
peace. This language is very comprehensive 
and peremptory. It brands as a national of- 
fence the first effort or proposal by individ- 
uals to get up a military 'enterprise within 
this country against a friendly one. It does 
not wait for the project to be consummated 
by any formal array, or organization of 
forces, or declaration of war; but strikes at 
the inception of the purpose, in the first in- 
cipient step taken, with a view to the enter- 
prise, by either engaging men, munitions of 
war, or means of transportation, or funds for 
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its maintenance; and even further, it is not 
necessary that the means shall he actually 
provided and procured. The statute makes 
it a crime to procure those means. This 
would clearly comprehend the making ready, 
and the tender or offer of such means to en- 
courage or induce the expedition; and may 
probably include also any plan or arrange- 
ments, having in view the aid and further- 
ance of the enterprise. Under this provision 
of the law, you will, therefore, inquire care- 
fully whether any person or persons have 
been concerned within this district in getting 
up a hostile expedition against the Island of 
Cuba; whether by them, or through their 
agency or influence, men have been secured, 
enlisted, or employed, to carry it on; wheth- 
er munitions of war, money, or transport ves- 
sels have been provided here for that ob- 
ject; and if the facts in proof fasten on any 
individual a participation in such acts, it is 
your duty to indict him for the violation of 
this statute, and present him for trial before 
this court. It must be manifest to you, gen- 
tlemen, that these criminal designs, if under- 
taken, will be managed with much disguise 
and caution; it is not probable that soldiers 
will be openly enlisted, or officers commis- 
sioned, or vessels freighted to transport 
munitions of war, or men to the field of ac- 
tion. Pretences and coloring will be em- 
ployed to mask the real object the parties 
to such criminal proceedings contemplate. 
But if you discover the purpose really to be 
to supply the means of hostile aggression 
against Cuba, then all persons connected 
with it, and promoting it will be answerable 
for the violation of the laws of the United 
States in the undertaking, the same as if 
their proceedings had been openly and avow- 
edly intended for a hostile invasion, and 
waging war on that community.' 

"Superadded to this authority," continued 
Judge JUDSGN, "which alone would be con- 
clusive on me, we have the opinions of Judge 
M'Lean, Judge Catron, Judge Story, Judge 
M'Kinley, and Judge M'Caleb, all to the 
same point, fully and powerfully sustaining 
the decision of Judge Betts. I think I may 
say to you, with entire confidence, that the 
law is well settled, that the acts charged in 
this indictment fall within this law, and that 
the proper defence to be urged before you 
was, that the government have failed to 
prove the allegations in the indictment, and 
there the defence must rest. These are 
wholly questions of fact, belonging to the 
jury; and I am the last person to invade your 
rights, or to interfere with your exclusive 
privileges in weighing the testimony in all 
criminal cases. I would not, if I could, do 
that, because there is a sufficient responsi- 
bility on me without assuming yours. No, 
gentlemen, you are left free to be influenced 
by your own convictions of duty, in weigh- 
ing this evidence. If, upon your oaths, you 
can say that the facts in this ease are not 
true, then it will afford me unspeakable 



pleasure to hear the verdict so pronounced, 
because I confide this part of the case to 
you, and you must be responsible to your 
own consciences for the result. 

"But, before this case is committed to your 
deliberation, it may be proper to allude to 
an appeal that has been made to you, which 
certainly requires a trifling notice. It is said 
here, that there has not been a conviction 
upon this act, by any jury. This is the ap- 
peal; and the recent trials at the South are 
relied upon as guides for you also. But, 
gentlemen, it was no fault of the law that an 
acquittal took place there. The fault was 
elsewhere; and I should tell you that the 
fault rested with the jury, precisely as it 
did many years ago in Georgia, when the 
much-lamented Whitney sought, in that 
state, to recover for a wantou interference 
with his rights. The law was in his favor; 
it was so pronounced by the court, over and 
over again; yet he could not have a verdict 
for the redress of his great wrongs, because 
the jurors were influenced by their interests, 
and by their prejudices, to have the law thus 
violated. The state herself was dishonored, 
and the jurors must have lived to feel the 
sting of remorse. 

"But, again, it has been said that Colonel 
Burr was not convicted of treason, and 
could not be convicted under the act of 
1794, for a high misdemeanor. He was in- 
dicted in the District of Columbia, i instead 
of the state of Ohio, where the crime was 
committed. He ought to have been indicted 
in the right district, and there he might 
have been convicted. I may be excused in 
a passing remark regarding what has been 
said by the counsel for the defence, as to 
the district attorney, his preparation and 
management of this cause. The terms 
used, as you will bear me witness, were 
unusually severe, harsh, and reproachful, 
such as are not often heard in a court of 
justice. I am induced to this for the sole 
reason that I fear you may suppose, from 
my silence, that the attack was to be justi- 
fied by the circumstances of the case. Per- 
sonal assaults like these should not be made, 
unless there shall be found a clear warrant 
for them, in both the conduct and motive of 
the person assailed. It has been my for- 
tune to have known the district attorney 
from his youth. He is a native of my own 
county, born and reared up in a town ad- 
joining that of my birth-place. He was 
prepared for college life in the village where 
I live. When he presented himself for ad- 
mission at our bar, it was my lot to ex- 
amine his qualifications; and, as we there 
had an old-fashioned requirement of good 
character, he was reported to the court by 
me as being, in this particular, above all 
suspicion or reproach. I well remember 
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how joyfully we received him into our fel- 
lowship, and with what entire confidence he 
was received and cheered onward by the 
public confidence. At the May session of 
our legislature, in 1823, though much my 
junior, he was my successor to an honorable 
post in that body. But he left it for a more 
ample field, and found it in your city, where 
he is well known to yon all, as a high-mind- 
ed member of the profession, incapable in 
his nature of intentional wrong to any hu- 
man being. Since then, I have only seen 
him once or twice, until the fall of 1850, 
but I have not been ignorant of his high 
position here, earned, as it has been, by a 
life of honorable toil. Others there may be, 
who have enticed themselves to as good 
a name, and to an equal share of public 
confidence, but there are none who can, for 
themselves, claim a better fame, or a more 
honorable post in the profession; and noth- 
ing in the course of this trial has shaken, 
in the least degree, my confidence in his 
honor and integrity. Judge ye, whether the 
remarks to which I have here alluded, were 
just in their application, or worthy the 
source from whence they came. 

"There is another incident of this trial, 
which still lingers on my mind; but as it 
was a matter of personal, rather than a 
public, concern, I have some delicacy in 
taking the least notice of it. But, gentle- 
men, our relations thus far have been so 
friendly, that I confess I have a strong de- 
sire to carry home with me your good wish- 
es, and for that purpose alone I may be in- 
dulged in saying that you all must remem- 
ber that while the senior counsel was open- 
ing the defence, by an attack on an officer 
of this court, and after he was denounc- 
ed in unmeasured terms, according to the 
-views of the speaker, you were told 'that 
the court sanctioned the unlawful expedi- 
tion on the treasury of the United States.' 
Ton will remember, also, that every eye, 
except that of the speaker, was fixed on the 
point of personal assault. You may re- 
member, too, that the object of thai attack, 
bitter and unkind as it was, sat in silence. 
A week has elapsed, and still the shaft is 
left When this case is over, I expect to 
leave you, perhaps forever, and as I desire 
to carry back to my home your friendship 
and confidence, there is but one favor to be 
sought at your hands. For this reason I 
ask the jury to place these unmerited re- 
marks by the side of the testimony of Burti- 
nett, and let them both be stricken from the 
case. Perhaps you may say that it was 
my duty to have stopped all that portion of 
the argument which related to the law of 
the case, as was done recently by one of the 
most learned judges of the supreme court, 
Judge Curtis. Perhaps I should have done 
so; but on a moment's reflection you will 
see why I let the argument proceed. This 
is not my own judicial district; and as I 
am here in obedience to the law which has 
27FED.CAS. — 25 
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called me, and am a stranger to the jury, 
I did not wish even to appear to assume 
power which others might suppose belonged 
to you. I have heard it all. And again, I 
was equally disposed to give to these de- 
fendants every benefit of what their coun- 
sel might, by any possibility, conceive for 
their benefit. Hence the indulgence has 
been cheerfully granted; and I repeat, what 
cannot be too often repeated, that the de- 
fendants are entitled to every reasonable 
doubt arising out of the testimony. 

"Now, gentlemen, I have endeavored to 
dispose of many of the difficulties and em- 
barrassments which have hung around this 
case, and in some measure obscured the real 
merits, which are indeed so important to 
those defendants and to the country. In 
this humble effort, I hope that I may have 
aided you, and rendered your task some- 
what less responsible. My wish and my ob- 
ject have been to render the case less com- 
plicated and more simple— to present to you 
only the real question to be tried. It is a 
question of fact merely. Give yourselves 
no trouble and no anxiety about anything 
else but the facts in the case. Have the 
allegations in this indictment been proved? 
That is all. This cause is put to you to be 
decided on its own merits— on the truth of 
the allegations contained in the indictment, 
as they aie laid, in one or any of the 
counts except the nineteenth. You will, of 
course, remember that you are a New York 
jury, empanelled here, and not in New Or- 
leans, nor in Mississippi— knowing, as you 
do, that your verdict must be according to 
the evidence given in court. 

"A single word as to the facts: (1) From 
the evidence, you must be satisfied, beyond 
any reasonable doubt, that persons were 
combined to begin, or set on foot, a military 
expedition in the city of New York, to be 
carried on from thence against a territory 
with which the United States were at 
peace. (2) If from the evidence, you find 
such a combination or agreement to have 
been made, or understood by them, then what 
any one of those persons may have said or 
done, in relation to the expedition, becomes 
evidence against all. (3) The proof must 
establish in your mind, that the expedition 
or enterprise was a military enterprise, and 
evidence showing that the ends and objects 
were hostile or forcible against a nation at 
peace with the United States— then it is, to 
all intents and purposes, a military expedi- 
tion. (4) The prosecution is bound to prove 
that act of beginning, or setting on foot, 
or that the means were provided or pro- 
cured within the Southern district of New 
York. (5) You must be satisfied, from the 
evidence, that these defendants have done 
these acts, or participated in their being 
done, before you can return your verdict 
against them. 

"The testimony is now before you, and 
that portion of it which has been presented 
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through Mr. Johannisson, the interpreter, in 
a manner acceptable to both parties, re- 
quires your careful attention. To show you 
the important principle involved in the in- 
valuable right of a jury trial, and as that 
right is to be preserved inviolate, I. shall 
leave the evidence in your hands, -without 
naming a witness, or commenting upon any 
of the testimony, either written or parol. 
It is your province to weigh that evidence, 
and apply the law as now construed to that 
testimony, and return your verdict accord- 
ingly. Prejudices you should have none; 
they are unworthy of such men and such a 
cause. Partialities you cannot entertain, 
because your oath forbids their indulgence. 
You are not to conviet or acquit because 
those accused are great men or small men, 
but only because the evidence of the ease 
makes your duty plain. The law is no re- 
specter of persons, and the glory of our 
land is, that, in the hands of an upright 
jury, the administration of justice reaches 
the high and the low, the rich and the poor, 
with unerring equality. The law never pun- 
ishes to inflict a wound. The real objects 
are, to reform the individual, and to pre- 
vent others from like offences, so that life, 
property, and character may be made se- 
cure. 

"To conclude, I will only say, do your 
duty to the government — do your duty to 
the accused, without fear or favor of any 
man— protect the innocent, but punish those 
who may have violated your laws. Let the 
evidence in court and your conscience be 
your guide. This will give you rest and 
peace." 

For forms of indictment, see Whart. Pree. 
Ind. 1121, &c. 
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UNITED STATES v. The OTTAWA. 

[Newb. 536.] i 
District Court, D. Michigan. Jan., 1857. 

Steam Passenger Vessels — Inspection' and Reg- 
ulation — Ferry Boats. 

1. [The exception in] the 42d section of the 
act of congress passed August 30, 1852 [10 
Stat. 61], entitled "An act to amend an act, 
entitled 'An act to provide for the better securi- 
ty of the lives of passengers on board of vessels 
propelled in whole or in part by steam,' passed 
July 7, 1838 [5 Stat. 304], and for other pur- 
poses," cannot be so construed as to exclude 
boats or vessels ordinarily used as ferry or tug 
boats. 

[Cited in American Transp. Co. v. Moore, 5 
Mich. 390.] 

2. Where a steamboat, built for a ferry boat, 
used in her daily employment as such, and occa- 
sionally as a tug boat, was employed one day 
in making several trips from Detroit to Ham- 
tramck, three miles distant, carrying passen- 
gers to the grounds of the state fair; ftdd, 
that such use did not change the ordinary char- 
acter of the boat, or take her from the ex- 
ception of the statute, or make her liable to the 
penalties of the act. 

i [Reported by John S. Newberry, Esq.] 



In admiralty. 

Levi Bishop, for libelants. 

Walker & Russel, for the United States. 



WILKINS, District Judge. This is a libel 
and information filed by the district attorney 
of the United States, on the complaint and 
information of one Thomas Chilvers, a resi- 
dent of said district, in order to recover from 
the steamer Ottawa the penalty, by the sec- 
ond section of the act of congress of 1838 [5 
Stat. 304], imposed on steamboats propelled in 
whole or in part by steam, transporting mer- 
chandise or passengers upon the navigable 
waters of the United States, without first hav- 
ing obtained a license under the provisions 
of the law, requiring the inspection of boilers 
and machinery. The first section of the act 
of 1852 [10 Stat. 61], amendatory of the act of 
1S38, provided that no such license should be 
granted by any collector, unless upon satis- 
factory evidence that all the provisions of the 
law were complied with, excepting, however, 
from its penal application, all steamers used 
as ferry boats, tug boats, towing boats and 
steamers under 150 tons burden, and used in 
whole or in part in the navigation of canals. 
By the libel, the court is informed, that on the 
1st of October, 1856, the steamer Ottawa, 
owned by George B. Russel, was employed 
in the transportation of passengers on the De- 
troit river, between this city and the adjacent 
township of Hamtramck, without having 
been inspected or licensed pursuant to law. 
To this allegation the respondent avers, that 
the steamer Ottawa was built and used as a 
ferry boat and tug boat, and was enrolled and 
licensed as such, and as such was engaged on 
the day specified, and was always so used be- 
fore and since: and that on the said day she 
made her regular trips as a ferry boat be- 
tween Detroit and the town of Windsor, Can- 
ada West The language of the exception 
contained in the forty-second section of the 
act of 1852, is very explicit; and taken in con- 
nection with the obvious design of the law, 
which was "the better security of the lives of 
passengers on board of vessels running on 
voyages between distant ports," cannot be so 
construed as to exclude boats or vessels ordi- 
narily used as ferry or tug boats. In this 
case there was evidence that the municipal 
authority leased to the respondent the land- 
ing and wharf at the foot of Woodward ave- 
nue, to be used as a ferry landing: that he 
was the proprietor of a number of boats, used 
by him for the purposes of a ferry boat be- 
tween this place and Windsor: and that this 
boat was built as a ferry boat, used as such, 
was daily employed in this ferry line, and oc- 
casionally as a tug boat. There is no proof 
that she was ever used as a passenger steam- 
er, running between distant ports with either 
freight or passengers. On the day alleged in 
the libel, there being a state fair in the town- 
ship of Hamtramck, she was employed in sev- 
eral trips in conveying visitors from the city 
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to the fair grounds, and it is contended by the 
libelant, that these occasional trips changed 
her ordinary character as a ferry boat and 
took her out of the exception of the statute. 
I think otherwise. The exception is not con- 
fined to vessels licensed as ferry boats. Fer- 
ry license and ferry usage are two different 
terms. The one applies to the privilege, the 
other to the vessel; and the legislature evi- 
dently had in view the inspection of vessels 
constructed for voyages or trips of more than 
an hour's duration, and with the usual ac- 
commodations of state rooms and dormitories 
as passenger boats. The one class of steam- 
ers is more exposed to peril than the other, 
and to afford security to life was the object of 
the penalty imposed, while the exception can- 
not be considered as embracing only licensed 
ferries. "Whether this boat was engaged at 
the time as a ferry boat, in running between 
this place and Hamtramck, is not deemed 
material; or, whether there was a regular li- 
cense or not There being evidence that she 
was built as a ferry boat, and that such was 
her daily occupation, is considered as bring- 
ing her within the spirit and letter of the stat- 
utory exception. Libel dismissed. 
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UNITED STATES v. OTTMAN et al. 

[1 Hughes, 313.] i 

Circuit Court, E. D. Virginia. July, 1877. 

Jurisdiction of Federal Courts — Nonresidents 
of the District — Removed Causes — Consti- 
tutional Law— Plea of Imprisonment. 

1. Congress has constitutional power to con- 
fer jurisdiction on the United States courts, of 
suits brought against defendants non-resident 
in the districts where the suits are brought. 

2. Congress has conferred this jurisdiction as 
to suits against non-residents, commenced in 
the state courts by attachment and removed in- 
to United States courts, by sections 2 and 4 of 
the act of March 3, 1875 [18 Stat. 470], "to 
determine the jurisdiction of the circuit courts 
of the United States," etc., etc. 

[Cited in Kelly v. Virginia Protection Ins. 
Co., Case No. 7,677; Fidelity Trust Co. v. 
Gill Car Co., 25 Fed. 741; Komaine v. 
Union Ids. Co., 28 Fed. 636; New York, I. 
& P. Co. v. Milburn Gin & Machine Co., 
35 Fed. 229: Elliott v. Shuler, 50 Fed. 
456.] 

3. A special plea of imprisonment is not valid 
iu a civil action. 

This is a suit in equity, commenced by 
process of attachment, which was brought 
in the hustings court of the city of Alex- 
andria, Virginia, and afterwards, on motion 
of the United States, removed into this 
court The demand of the United States 
against Ottman is for 815,000, of which S10,- 
000 is claimed from the banking company as 
held for [W. H.] Ottman. At the time of 
commencing the suit, this sum of 810,000, 
alleged to have been deposited by Ottman, 

i [Reported by Hon. Roberr W. Hughes, Dis- 
trict Judge, and here reprinted by permissiou.] 
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and held on deposit in the German Banking 
Company of Alexandria, was attached; and 
publication was made, as required in such 
cases by the laws of Virginia. There were 
also attached in this suit certain shares of 
stock in the said banking company, and in 
the Alexandria Marine Railway Company, 
amounting in approximate value to two 
thousand dollars. The defendant Ottman, 
is a citizen of the District of Columbia, and 
was at the time of the issuing of process in 
this suit, and is now, confined in the com- 
mon jail there under indictment for com- 
plicity in the larceny of $47,000 from the 
treasury of the United States, of which it is 
charged this $10,000 deposited by him in the 
Germait Banking Company of Alexandria 
was a part The suit was first brought in 
August, 1875, and some proceedings were 
had in it in the fall of that year, but until 
recently it has been allowed to await the re- 
sult of the indictment pending against Ott- 
man in the District of Columbia, which has 
been mentioned. In November, 1875, special 
appearance for the purpose, and motion, 
was made by the defendant, by counsel, to 
quash the attachments taken out in the 
cause, but the motion was overruled. There- 
upon the defendant entered by leave a spe- 
cial appearance for the purpose, and filed. 
January 5th, 1876, a plea setting forth that 
he was held in jail by the plaintiffs in the 
District of Columbia, and thereby prevented 
from defending the suit Afterwards, in 
May last, the defendant filed a plea to the 
jurisdiction of the court, and also entered a 
motion to dismiss for want of jurisdiction. 
The plaintiffs demur to the first of the two 
pleas, and join in the other, and on this 
state of facts and pleadings the cause is 
now heard. Defendants' counsel also de- 
clare a purpose, if their plea to the jurisdic- 
tion is overruled, to demur to the bill, and 
have, in argument, set forth the grounds of 
their demurrer. The principal point relied 
on by counsel for the defendant in the argu- 
ment is, the want of jurisdiction, by reason 
of Ottman being a non-resident of the dis- 
trict in which the suit was brought 

Ij. L. Lewis, U. S. Atty., and Jeremiah 
Wilson, for the United States. 

Matthew H. Carpenter and Francis L. 
Smith, for defendant 

HUGHES, District Judge. This is an ac- 
tion in which the United States is complain- 
ant, and not one between citizen and citizen, 
in which either plaintiff or defendant must 
be a non-resident, in order that the court 
shall have jurisdiction. It is a suit which, 
to be effectual to secure the money claimed 
of the German Banking Company, must of 
necessity be brought in this district and 
could not reach the money if brought in the 
District of Columbia. The object of the 
suit cannot be attained by suing elsewhere; 
and this suit, to accomplish the ends of jus- 
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tice by securing a trial on the merits, must 
proceed either in the state court or in this 
court It is a case, therefore, for a liberal 
and not a narrow or technical construction 
of the law regulating the jurisdiction of the 
court. The provisions of law on which that 
jurisdiction depends are as follows: Section 
1 of the act of congress of March 3, 1875, 
which appears as chapter 137 of the Acts 
of 1874-75 (18 Stat 470), provides in sub- 
stance, that the circuit courts of the United 
States shall have original cognizance con- 
current with the courts of the several states, 
of all suits of a civil nature at common law 
or in equity, where the matter in dispute 
exceeds, exclusive of costs, the sum or value 
of five hundred dollars, in which the United 
States are plaintiffs or petitioners. But no 
civil suit shall be "brought" before a circuit 
court of the United States against any per- 
son "by any original process" or proceeding 
in any other district than that whereof he 
is an inhabitant or in which he shall be 
found at the time of serving such process 
or commencing such proceeding, "except as 
hereinafter provided." Section 2 provides 
that in any suit of a civil nature, at law or 
in equity, hereafter brought in any state 
court where the matter in dispute exceeds 
the sum or value of five hundred dollars in 
which the United States shall be plaintiff 
or petitioner, either party may remove said 
suit into the circuit court of the United 
States for the proper district. On being so 
removed, "the cause shall then proceed as if 
it had been originally commenced in the 
said circuit court" And section 4 of the 
act in question provides in substance, that 
when any suit shall be removed from a state 
court to a circuit court of the United States, 
any attachment or sequestration of the 
goods or estate of the defendant had in such 
suit in the state court shall hold the goods 
or estate so attached or sequestered, to an- 
swer the final judgment or decree, "in the 
same manner as by law they would have 
been held to answer final judgment or de- 
cree, had it been rendered by the court in 
which such suit was commenced," etc., etc. 
This act of congress is substantially the 
same as the corresponding sections of the 
judiciary act of 1789 [1 Stat 73]. 

The decisions of the United States courts 
under this legislation of congress have been 
as follows: In Pollard v. Dwight, 4 Cranch 
[8 U. S.] 421, the proceeding was commen- 
ced by process of foreign attachment in the 
state court, and was removed by the defend- 
ants into the United States circuit court for 
that judicial district The supreme court 
held that by appearing and pleading to issue 
the defendant waived all objection to the 
service of process. In Toland v. Sprague, 12 
Pet. [37 U. S.] 330, where suit was commen- 
ced in the federal court by foreign attach- 
ment the supreme court decided that the 
process of foreign attachment cannot prop- 
erly issue from a circuit court of the United 



States against the property of a person not 
resident in the judicial district for which 
the court is held, but that if a non-resident 
defendant appeals to such process, and 
pleads to issue, he waives his exemption 
from liability to the service of process 
against him, and the court thereby acquires 
jurisdiction. In Levy v. Mtzpatrick, 15 
Pet [40 U. S.] 171, the court says: "No judg- 
ment can be rendered by a circuit court 
against any defendant who has not been 
served with process issued against his per- 
son in the manner pointed out in section 11, 
Judiciary Act of 1789 (section 1, Act 1875), 
unless the defendant waive the necessity of 
such process by entering his appearance to 
the suit" In Day v. Hay ward and Chaffee 
v. Same, 20 How. [61 U. S.] 214, the court 
held in the general terms which it had used 
in Levy v. Fitzpatrick [supra]. That case 
was one where the suit was brought in the 
United States circuit court against a non- 
resident, and, on failure of the marshal to 
find the defendant, process of attachment 
had been taken out against the defendant's 
estate in accordance with the practice ob- 
served in the courts of that state. At the 
hearing the defendant had not appeared nor 
pleaded to issue, and it was held that there 
was no jurisdiction. In Herndon v. Ridg- 
way, 17 How. [58 U. S.] 424, which was a 
suit in equity against several defendants 
who were non-residents, and who had not 
been served with process, the court said: 
"The jurisdiction of the circuit court over 
parties is acquired only by a service of pro- 
cess or their voluntary appearance. It has 
no authority to issue process to another 
state. In the present case the defendants 
decline to appear, and process cannot be 
served, so that the court is without juris- 
diction over the essential parties to the bill." 
In Sayles v. Northwestern Ins. Co. [Case 
No. 12,421], it was decided that where a 
suit was commenced by foreign attachment 
in a state court, if the defendant appear 
there, and by motion remove the cause to 
the circuit court of the United States, it is 
then too late to object to the jurisdiction of 
that court or to raise the objection in the 
United States court of non-residency in the 
judicial district. Five years after the deci- 
sion of the supreme court in Day v. Hay- 
ward [supra], which was the latest of the 
cases cited above, the case of Barney v. 
Globe Bank of Boston [Case No. 1,031], was 
decided. It was there held that a suit com- 
menced in a state court by attachment upon 
property of a non-resident defendant, with- 
out personal service upon the defendant, 
was within the meaning of the law of the 
United States relating to the removal of 
suits, and that the federal court has juris- 
diction of the cause, if properly removed, 
whether the defendant appears or not, al- 
though it would not have jurisdiction to 
compel the attendance of defendant if the 
suit had been originally brought in that 
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court In the cases Pollard v. Dwight, 
Sayles v. Northwestern Ins. Co., and Barney 
v. Globe Bank of Boston [supra], the suits 
were commenced by attachment against the 
property of the non-resident defendant in 
the state court, and in each ease the suit 
was removed into the federal court on the 
motion of the defendant In each ease the 
jurisdiction of the federal court was sus- 
tained. In the cases in 12 Pet [37 U. S.j 
330, and 20 How. [61 TJ. S.] 214, suit was 
commenced by attachment in the federal 
court In one of them the defendant ap- 
peared and pleaded to issue, and was held 
to have waived thereby his right of objec- 
tion to the jurisdiction. In the other the 
defendant did not appear or plead to issue, 
and it was held that there was no jurisdic- 
tion to compel him to do so. In the cases 
in 15 Pet [40 TJ. S.] 171, and 17 How. [58 
U. S.] 424, it was decided, generally, that 
judgment or decree cannot be rendered 
against a defendant unless service of pro- 
cess has been made upon him in the manner 
required by the 11th section of the act of 
1789 (section 1. Act 1875). 

The case now before us being one prop- 
erly commenced in a state court, and prop- 
erly removed to the federal court, it would 
seem to fall within the control of the de- 
cisions in Pollard v. Dwight, Sayles v. 
Northwestern Ins. Co., and Barney v. Globe 
Bank, and, being dissimilar in essential par- 
ticulars from those in Peters and in How- 
ard, which were not removed suits, would 
seem not to be governed by those cases. 
There can be no doubt that the suit was 
rightfully brought in the state court It is 
not pretended but that that court possessed 
full jurisdiction to entertain and proceed in 
it There can be no doubt that it was a re- 
movable suit, and that it has been removed 
here regularly, legally, and by proper pro- 
ceeding. Indeed, counsel for defendant ar- 
gued affirmatively that all these things were 
so, except the second proposition, as to 
which they maintain that it ought to have 
been a suit at law, and not in equity. They 
only contend that, now that the suit has got 
here, this court cannot proceed with it, for 
want of jurisdiction to proceed. But I think 
jurisdiction to remove carries jurisdiction to 
proceed. Section 1" of the act of 1875 pro- 
vides only that such a suit as this shall not 
be brought here by original process. As 
this suit was not originally brought here, 
nor brought here at all by original process, 
that prohibition of the statute is not vio- 
lated. True, the statute requires that, after 
a suit is removed here, it shall be proceeded 
in as if it had been originally commenced 
here, and it is contended that this require- 
ment means only cs "if originally commen- 
ced" here, and that inasmuch as the suit 
could not have been commenced here at all, 
it cannot be proceeded in here at all. Such 
a construction of the clause relied on would 
lead to the mockery of allowing a cause, 
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proper for removal under the law, to be re- 
moved only for the purpose of turning it out 
of court Such a construction is, of course, 
not to be given, if it can be avoided. Hap- 
pily, this construction is especially forbid- 
den by section 4 of the act, which makes an 
exception to this requirement of- such suits 
as are commenced in state courts by attach- 
ment and provides that, where any removed 
cause has been so commenced in the state 
court, such attachment shall hold the goods 
in the same manner as by law they would 
have been held to answer final judgment or 
decree, had it been rendered by the court in 
which such suit was commenced. This pro- 
vision would be a mockery if the view of 
the defendant's counsel were correct. How 
could the money attached in the hands of 
the German Banking Company be held in 
this cause for such decree as the state court 
could have given, if no further step could be 
taken here, especially if, as defendant's 
counsel contend, the suit cannot now be re- 
manded to the state court? Surely congress 
could not have intended that such an ab- 
surdity of eoQsequences should be reached 
by judicial proceedings taken under its leg- 
islation. 

The view of Mr. Justice Curtis, fully sus- 
tained by Judge Shipman, ought therefore 
in my judgment to prevail, that if the suit 
be one rightfully brought in the state court, 
and which the act of congress authorizes to 
be removed thence into the federal court, 
the very fact of authority to remove em- 
powers the federal court to take jurisdiction 
and proceed in the cause; the only real 
question in that court being, was the suit 
rightfully removed? If a cause has thus 
come into the federal court, then section 4 
of the act empowers and requires that court 
to go on with it and to give such decree 
against the property attached as the state 
court should have given if the suit had 
remained there. Congress has full consti- 
tutional power to give the United States 
courts jurisdiction over defendants non-resi- 
dent in the districts in which suits against 
them are brought; and it has, in sections 2 
and 4 of the statute under construction, giv- 
en this power in the single instance of suits 
commenced by attachment in state courts, 
and removed into United States courts. 
This can easily be made apparent. It 
must not be overlooked that section' 1 avoids 
the use of such language as would embrace 
removed attachment suits commenced in 
state courts, in the class of suits in which, 
in order that the federal courts may have 
jurisdiction, it requires that defendants 
must live, or be served with process, in the 
judicial districts where the suits are 
brought As if to discriminate attachment 
suits removed out of state courts, from suits 
commenced in the federal courts, section 1 
is particular to say that no civil suit shall 
be brought in a federal court by any origin- 
al process, in a district where the defendant 
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is not a resident, or is not found; leaving 
suits commenced by original process in state 
courts out of its purview, to be governed by 
tbe provisions of sections 2 and 4, which fol- 
low. Section 1, 2, and 4 must of course be 
construed together. When so construed, 
they induce the following reasoning and 
lead to the following conclusions: Under 
section 1, jurisdiction over non-residents is, 
in general, not given to the federal courts 
in any suit commenced by original process 
in the federal courts; but under sections 2 
and 4 these courts may acquire such juris- 
diction, by removal, over attachment suits 
commenced by original process in state 
courts. For sections 2 and 4 give jurisdic- 
tion of removed attachment suits com- 
menced by original process in state courts, 
and this jurisdiction of such suits is good 
over non-residents, unless it is prohibited 
by section 1. But section 1 avoids such a 
prohibition, for its limitation of jurisdiction 
only applies to suits commenced by original 
process in the federal courts; these limit- 
ing words not only not applying to removed 
suits commenced by original process in the 
state courts, but necessarily implying that 
jurisdiction in such suits is left to be deter- 
mined by sections 2 and 4. Moreover, even 
if the words "no civil suit shall be brought by 
any original process" in the federal courts 
against a non-resident could be construed 
as denying jurisdiction of suits brought by 
original process in the state courts, — even in 
that event the words at the end of the same 
clause, "except as hereinafter provided," 
would require that the provisions in regard 
to attachment suits removed from state 
courts under sections 2 and 4 should be con- 
strued as falling within .the exception. I 
must, therefore, overrule the plea to the 
jurisdiction, and deny the defendant's mo- 
tion to dismiss for want of jurisdiction. 

As to the plea of imprisonment, personal 
appearance is not essential in a civil action, 
and a defendant may be required to make 
defence by counsel to such an action, while 
in jail. This point has been already over- 
ruled in this cause on the motion to quash. 
See Slade v. Joseph, 5 Daly, 187, and Olery 
v. Brown, 51 How. Prac. 92. As to the ob- 
jection intended to be raised on demurrer, 
that this being a case in which there is 
claimed to be complete and adequate rem- j 
edy at law, equity has no jurisdiction, it is 
enough to say that this suit was brought in 
a Virginia state court, and that under the 
laws of Virginia, resort may be had by 
any creditor to a court of equity for an at- 
tachment to enforce a purely legal demand 
against a non-resident defendant. The stat- 
utory provisions allowing this remedy may 
be found in the state Code, and in sections 
7, 37, and 181 of Daniel on Attachment 
The defendant's intended demurrer to the 
bill on this ground is therefore overruled. 
So is his objection to the bill on the ground 
of multifariousness. The bill has but one 



objject, to secure the payment of the debt 
directly by the defendant himself, and in- 
directly by his debtor, the German Banking 
Company. It is therefore not multifarious. 
A decree will be entered in accordance with 
this opinion. 
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UNITED STATES v. OUTERBRIDGE. 

[5 Sawy. 620.] i 

Circuit Court, D. California. June 25, 1868. 

Degrees of Murder — Manslaughter — Malice — 

Justifiable Homicide — Self-Defense 

— Threats. 

1. In the laws of the United States, there is 
no such designation as murder in the first de- 
gree or murder in the second degree; they 
simply provide for the crime of willful mur- 
der, and attach to it the punishment of death. 

2. In the absence of statutory provisions, 
the federal courts resort to the common law 
for guidance in the construction of legal terms 
and phrases. 

[Cited in U. S. v. Clark, 46 Fed. 635.1 

3. The difference between murder and man- 
slaughter consists in the existence of malice, 
express or implied in the one case, and the ab- 
sence of malice in the other. 

[Cited in The Ambrose Light, 25 Fed. 426.] 

4. Malice is implied in every case of inten- 
tional homicide; that is to say, when once it 
is established that a person was intentionally 
killed, the law implies that malice existed in 
the party who caused the death, and the bur- 
den rests upon him to rebut the implication. 

[Cited in Ex parte Brown, 40 Fed. 83.] 
[Cited in People v. Dillon, 30 Pac. 152.] 

5. A man may repel force by force in the 
defense of his person, his family or property, 
i) gainst any one who manifestly endeavors by- 
violence or surprise to commit a felony. The 
right to oppose force to force in such case, is 
founded upon the law of nature, and is not 
superseded by the law of society. 

6. Neither words nor gestures, however in- 
sulting and irritating, nor an assault, will jus- 
tify the killing of the aggressor; his killing is 
justifiable only when there is an apparent in- 
tent by him to commit a felony, and the dan- 
ger is imminent, and the species of resistance 
used necessary to avert it 

7. By imminent danger is meant immediate 
danger, such as must be instantly met, such 
as cannot be guarded against by calling on the 
assistance of others or the protection of the 
law. 

8. Mere threats against the person or life 
of another, without any attempt at execution, 
will not justify homicide, nor even when such 
attempt at execution is made, unless the danger 
be so imminent as not to admit of any de- 
lay in meeting it on the part of the assailed. 

The defendant [Heber Outerbridge] was in- 
dicted and tried at the June term of 1868, L f or 
murder on the high seas. 

J. B. Manchester, for defendant 
Delos Lake, U. S. Arty. l 

FIELD, Circuit Justice (charging jury). The 
facts of this case lie in a very narrow com- 

i [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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pass, and the principles of law applicable to 
them are very simple and can be readily un- 
derstood. You are the exclusive judges of 
the facts; that is to say, it is your province 
to pass upon the evidence, to give to it such 
weight as you may deem it entitled, and de- 
termine therefrom all disputed questions of 
fact. The duty of the court will end when it 
states to you the Law by which the offense 
charged is to be considered, and the principles 
by which the evidence is to be weighed. 

The prisoner at the bar is indicted for the 
crime of murder. The indictment charges 
that the defendant did, on the first of April of 
the present year. or. the high seas, on board 
of the American vessel Jenny Prince, belong- 
ing to citizens of the United States, felonious- 
ly, willfully, and of malice aforethought, 
make an assault upon one William Anderson, 
then aboard of said vessel, and by a capstan 
bar, an instrument of wood, of four feet in 
length and six inches in circumference, inflict 
several mortal wounds upon his head and 
neck, of which he, on the same day, died. 
The charge here is of the murder of William 
Anderson, upon the high seas, on the first of 
April, last 

The act of congress under which the indict- 
ment is found provides what the punishment 
shall be for this crime; it declares that the 
punishment shall be death. But it does not 
define the crime itself, nor establish any de- 
grees in the turpitude of the offense, as does 
the law of the state. There is no such desig- 
nation made in the laws of the United States 
as murder in the first or murder in the second 
or any other degree. The statute simply en- 
acts that if any person upon the high seas, or 
in any arm of the sea within the admiral- 
ty and maritime jurisdiction of the United 
States, and out of the jurisdiction of any 
particular state, shall commit the crime of 
willful murder, such person shall, upon con- 
viction thereof, suffer death. We must 
therefore resort to the common law for a 
definition of the crime. In the absence of 
statutory provisions, the federal courts are 
obliged to resort to that law for guidance 
in the construction of legal terms and 
phrases. By that law murder is defined to 
be the willful killing of a human being in 
the peace of the country, with malice afore- 
thought, either expressed or implied. The 
term malice is here used in a technical 
sense, and includes not merely hatred and re- 
venge, but every bad and unjustifiable mo- 
tive. Express malice exists when one, with 
deliberate premeditation and design formed 
in advance, kills another, such premeditation 
and design being manifested by external cir- 
cumstances capable of proof, such as lying in 
wait, antecedent threats, and concerted 
schemes to do the party bodily harm. Malice 
, is implied by the law from any deliberate and 
cruel act committed by one person against 
another. Thus it is implied when one man 
kills another without provocation, or where 
the provocation is not great, for no person ex- 



cept one of an abandoned heart could be 
guilty of such an act without cause, or upon 
any slight cause. The terms express and 
implied malice, in truth, indicate the same 
state of mind, but they are established in dif- 
ferent ways; the one by circumstances show- 
ing premeditation of the homicide, and the 
other being inferred only from the act com- 
mitted. 

Manslaughter is the unlawful killing of a 
human being without malice, express or im- 
plied. It may be voluntary or involuntary* 
It is voluntary when committed with a design 
to kill, under the influence of a sudden and 
violent passion caused by great provocation, 
which the law", in its tenderness to the infirm- 
ity of human nature, considers such a pallia- 
tive of the offense as to rebut the presump- 
tion which would otherwise arise of malice. 
Manslaughter is involuntary when committed 
by accident, or without any intention to take 
life. As you will thus perceive, the difference 
between murder and manslaughter consists 
in the existence of malice, express or implied, 
in the one case, and the absence of malice in 
the other. „ 

Now, malice is implied in every case of in- 
tentional homicide; that is to say, when once 
it is established that a person was intention- 
ally killed, the law implies that malice existed 
in the party who caused the death. If there 
are any circumstances of excuse or palliation 
which will rebut the implication of malice, it 
is incumbent upon him to show them. The 
burden of proof rests upon him, for the law 
presumes that every person intends to pro- 
duce the results which are the usual conse- 
quences of his acts.' A man can not strike 
another violently with a bar of iron without 
inflicting bodily pain; if, therefore, he does 
thus strike another, the law presumes that he 
intended thus to inflict pain. The usual ef- 
fect of a leaden ball fired from a loaded pistol 
of the common size, at a distance of a few 
feet only, striking the head or back of a per- 
son, is to kill such person; the law therefore 
presumes that every one who thus fires a 
loaded pistol within a few feet of the object 
intends to kill; it therefore implies malice in 
him. 

In the present case there is no question as 
to the homicide charged, nor is there any 
question that the homicide was committed by 
the prisoner, nor is it denied that the blows 
which caused the homicide were intentionally 
given. The instrument used was of such 
magnitude and weight that it would, in all 
probability, have broken the skull, had it 
been applied with slight force, but the evi- 
dence shows that great force was used. 
There is no element in the case which can 
bring the homicide within the definition of 
manslaughter. There was here no sudden 
and violent passion produced by great provo- 
cation, which, for the moment, overpowered 
the reason of the prisoner. He does not rest 
his defense upon any such ground. His de- 
I fense is that he was justified in taking the 
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life of Anderson; that the homicide was re- 
quired for the preservation of his own life. 

Now upon this subject of justification the 
law is explicit. A man may repel force by 
force in the defense of his person, his family 
or property, against any one, who manifestly 
endeavors by violence or surprise to commit 
a felony, as murder, robbery, or the like. 
The right to oppose force to force in such 
ease is founded upon the law of nature, and 
is not and can not be superseded by the law 
of society. 

In the definition of justifiable homicide the 
following particulars, says Mr. Justice Wash- 
ington, "are to be attended to. The intent 
must be to commit a felony. If it be only to 
commit a trespass, as to beat the party, it will 
not justify the killing of the aggressor. No 
words, no gestures, however insulting and ir- 
ritating, not even an assault, will afford sueh 
justification; although it may be sufficient 
to reduce the offense from murder to man- 
slaughter. In the next place, the intent to 
commit a felony must be apparent, which will 
be suflicient, although it should afterwards 
turn out that the real intention was less crim- 
inal, or was even innocent. This apparent 
intent is to be collected from the attending 
circumstances, such as the manner of the as- 
sault, the nature of the weapons used, and the 
like. And, lastly, to produce this justifica- 
tion, it must appear that the danger was im- 
minent, and the species of resistance used 
necessary to avert it" U. S. v. Wiltberger 
[Case No. 16,738]. 

You will observe from this language that 
the intent to commit the felony must be ap- 
parent; that is, in the process of execution, 
so that the movement towards the execution 
beeomes cognizable by the senses. For ex- 
ample, if a man declares that he will kill an- 
other, and moves towards him with a heavy 
weapon raised in the position to strike, or 
with a pistol cocked and directed towards 
him, the intent to commit a felony would be 
apparent, although in point of fact the party 
may never have intended to strike, or the 
pistol may have been unloaded. As observed 
by Mr. Justice Washington, this apparent in- 
tent is to be collected from the attending cir- 
cumstances, such as the manner of the as- 
sault, the nature of the weapons used, and 
the like. 

You will observe from the language cited 
that the intent to commit a felony must not 
only be apparent, it must also appear that the 
danger was imminent, and the species of re- 
sistance used necessary to avert it. By im- 
minent danger is meant immediate danger- 
one that must be instantly met; one that can 
not be guarded against by calling on the as- 
sistance of others or the protection of the 
law. And the species of resistance used, that 
is, the means to prevent the threatened in- 
jury, must be such as were necessary to 
avert it. 

Tested by these rules, the defense utterly 
fails. We will not even presume to suggest 
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that the threats of the deceased were the 
mere coarse vaporings of a brutal sailor, nev- 
er intended to be carried out. We will as- 
sume that, at the time they were uttered, they 
were the expression of a determined purpose 
on the part of the deceased. There is no evi- 
dence of any subsequent attempt to carry 
them into execution; nor is there any evi- 
dence that there was not adequate means 
with the captain and the rest of the crew, for 
the protection of the defendant. The dan- 
ger, if any ever existed, that the threats 
would be carried into effect, was not immi- 
nent. The deceased was at the time asleep, 
covered by a sail on the deck. If it had been 
reasonable to believe that on awakening he 
would have proceeded at once to the execu- 
tion of his threat, even then the means to se- 
cure him and prevent him should have been 
resorted to. There was sufficient force on 
board to control him. 

Mere threats against the person or life of 
another, without any attempt at execution, 
will not justify homicide, nor even when such 
attempt is made, unless the danger be so im- 
minent as not to admit of any delay in meet- 
ing it on the part of the assailed. No other 
rule could exist with proper security to hu- 
man life in society. 

The case is in your hands. As already 
said, you are the exclusive judges of the 
facts; that is to say, it is your exclusive prov- 
ince to pass on the evidence, and to give it 
such weight as you may judge it entitled to 
receive. 

The jury found the defendant guilty of mur- 
der* 
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UNITED STATES v. OVERTON. 

[2 Cranch, O. C. 42.] i 

Circuit Court, District of Columbia. June 
Term, 1812. 

Intoxicating Liquors — Licesse. 

The widow and administratrix of a deceased 
tavern-keeper cannot sell spirituous liquors un- 
der her husband's license; nor can she trans- 
fer it to another. 

[Cited in State v. Lydick, 11 Neb. 373, 9 N. 
W. 560.] 

Indictment for selling liquor as an ordi- 
nary-keeper, without license. 

The defendant justified under a written 
authority from Mrs. Smallwood, the widow 
and administratrix of Walter B. Smallwood, 
indorsed on the original license which had 
been granted to him in his lifetime. 

THE COURT (THRUSTON, Circuit Judge, 
contra,) said that Mrs. Smallwood had no 
authority to sell under her husband's license 
after his death. It is a personal trust. The 
recognizance given by the husband cannot 
be forfeited after his death by any miscon- 
duct of his widow. 



i [Reported by Hon. William Cranch, Chief 
,1 udge.] 
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The jury found the defendant guilty, and 
the court rendered judgment for the fine 
-of COO lbs. of tobacco, under the act of as- 
sembly of Maryland. 



Case M"o. 15,979a. 

UNITED STATES v. OWNERS OF THE 
UNICORN. 

[3 Am. Law J. 188.] 

District Court, D. Maryland. Feb. 12, 1796. 

Neutrality Laws — Fitting out Privateers — 

Evidence — Liability of Owner for 

Acts of Master. 

[1. Where it is claimed that defendant fit- 
led out a privateer in his country, contrary to 
the act of June, 1794 (1 Stat. 381), it must 
.appear affirmatively, in order to convict him, 
that the equipment was within the United 
States; that defendant caused such equipment 
to he made, or was knowingly concerned in 
it; and that the intent of the equipment was 
to commit hostilities on nations with whom the 
United States were at peace.] 

[2. A French citizen, transiently within the 
United States, cannot be criminally prosecuted 
for piracies and robberies committed by the 
•captain of a privateer, owned by him, upon 
neutral vessels.] 

In admiralty. 

WINCHESTER, District Judge. The own- 
ers of the privateer Unicorn, falsely called 
Sansculotte Laveaux, if liable to punishment 
in the United States, can only be prosecuted 
under the act of congress of the oth of June, 
1794 [1 Stat. 381], by the third section of 
which law it is provided, "that if any person 
shall within any of the ports, harbours, bays, 
rivers, or other waters of the United States, 
fit out and arm, or attempt to fit out and 
arm, or procure to be fitted out and armed, 
or shall knowingly be concerned in the fur- 
nishing, fitting out or arming of any ship or 
vessel with intent that sueh ship or vessel 
shall be employed in the service of any 
prince or state" to commit hostilities upon 
nations with whom the United States are 
at peace, such offence is declared to be a 
high misdemeanor, and subjects the party 
convicted to a fine not exceeding 5000 dol- 
lars, and imprisonment not exceeding three 
years. The offence designated by this law 
was, anterior to the passage thereof, a high 
■offence against the sovereignty of the United 
States, and in contravention of the law and 
usages of independent neutral nations. But 
the difficulties which must ever exist in a 
government of limited and specified powers, 
in applying the punishment to the infraction 
of a law which created no specific penalty, 
as well as the doubts on the question, where 
does the sovereignty (as applied to the gov- 
ernment) of the United States reside? induced 
the necessity of providing by an ordinary act 
of legislation for the punishment of such 
cases. The owner of the Unicorn must there- 
fore be considered as having violated a civil 
law of the United States and will incur its 
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penalties on a conviction according to the 
accustomed form of judicial proceeding. The 
evidence to establish his guilt must be of 
affirmative acts corresponding to the pro- 
visions of the law, to wit: that the equipment 
was within the United States; that he caused 
sueh equipment to be made, or was know- 
ingly concerned in it; and lastly, that the 
intent of the equipment was to commit hos- 
tilities on nations with whom the United 
States are at peace. The evidence must be * 
disclosed in court before a jury of the coun- 
try who are to be his judges. The sentence 
of General Laveaux would not be admissi- 
ble in our courts, inasmuch as he was 
not a party in the proceeding, and because 
according to our law it would be the highest 
iniquity to bind a man by a sentence which 
he had not the opportunity to controvert; 
besides it passed on a different question. On 
that trial there was no question as to the 
infraction of a civil law of this country. The 
same evidence which would be sufficient for 
the conviction of the owner would be enough 
to convict Americans concerned with him. 

Question. Is the owner of the ship Uni- 
corn responsible for the piracies and robber- 
ies exercised by his captain upon neutral ves- 
sels? Are there any laws of the United 
States which sanction that responsibility, 
and can he be prosecuted on those grounds? 

Answer. Under the particular circum- 
stances of this ease, I am inclined to think 
that the owner of the Unicorn cannot be 
prosecuted criminally as for piracy and 
robbery. As a French citizen, transiently 
within the United States, he owed nothing 
but obedience to the laws of order and good 
government within the nation. He remained 
a French citizen, and although there may 
have been flagrant outrages committed on 
neutral vessels, they could only be consid- 
ered as civil trespasses resulting from acts 
which were to them unlawful, as being an 
excess of the authority under which they 
acted. 

There is no particular law of the United 
States on the subject The only responsibil- 
ity which exists is to answer in damages 
for the injury sustained. These can only 
be recovered by actions to be commenced 
by the individuals whose property was attacked 
and injured. 



Case Wo. 15,980. 

UNITED STATES v. PACHECO et al. 

[Hoff. Dec. 62.] 

District Court, N. D. California. March 22, 
1862. 

Mexican Land Grants — Objections to Survey 
— Estoppel. 
[1. The claimants of a grant are estopped 
to object that parts of the land, which they 
have sold and conveyed as part of their rancho, 
are not within its limits, for the purpose of 
completing their quantity by embracing in the 
survey lands not conveyed by them.] 
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[2. The mere fact that the diseno of a neigh- 
boring rancho includes part of the land em- 
braced in the claimants' diseiio is no ground 
for excluding such land from the claimants' 
survey, where the adjoining rancho has not 
yet been surveyed, and the owners thereof 
have not intervened to assert their alleged 
rights.] 

[Claim of Rosa de Pacheco and others to 
a rancho of four leagues in San Ramon val- 
ley, Contra Costa county. See Case No. 15,- 
• 9S1. On objections to the official survey.] 

HOFFMAN, District Judge. The survey in 
this case is objected to on behalf of certain 
parties claiming an interest in the southwest 
corner of the rancho by deed from the orig- 
inal grantee. A portion of the land con- 
veyed to them has not been included in the 
survey. In the grant the land is described 
as included between the Arroyo de las 
Nueces and the Sierra de las Golgones, 
bounded by the said places and by the 
ranchos of Las Juntas, San Ramon, and 
Monte del Diabolo. The fourth condition de- 
scribes it as "two square leagues" (decided 
by the supreme court to have been erroneous- 
ly substituted for four square leagues), "a 
little more or less, as shown by the map, 
which goes with the expediente." The 
disefio very distinctly represents a tract of 
land bounded on the west and east by the 
Arroyo de las Nueces and the Sierra da 
Golgones respectively on the north, by a line 
drawn from the creek to the sierra, and is 
described "Linea Divisoria;" and on the 
south by a chain of hills inscribed "Sierra 
Divisoria," There cannot be any doubt that 
this sierra was intended as the southern 
boundary of the tract. It is identified by the 
witnesses as a well-defined ridge or water- 
shed, running from a couple of hills or arni- 
tos, near the Nueces, to the Sierra de los 
Golgones. The southern line of the official 
survey has been located considerably north, 
and apparently at an arbitrary distance from 
this unmistakable natural boundary. I think 
it clear that against their own grantees the 
claimants have no right to elect a location 
of the land which shall not include all of 
the tract conveyed by them lying within the 
exterior limits of the diseiio. The claimants 
of the residue of the rancho are the only 
parties who have formally appeared in sup- 
port of the survey. But the counsel who ap- 
peared for them is also interested in, or rep- 
resents, the adjoining rancho of the San 
Ramon. In the interest of the owners of 
that rancho (who have not intervened in this 
suit) he objected to any location of the south- 
ern line by which it shall be made to extend 
to the west until it met the Arroyo del In- 
gerto. Admitting this objection to be just, 
the survey would, nevertheless, be erroneous, 
for the line of the "Sierra Divisoria" is whol- 
ly neglected as a southern boundary. That 
boundary being fixed in the official survey 
at a considerable distance to the north of 
the sierra towards the western end, and at 



an equal distance to the south of it, towards 
the eastern end. Whereas the indications of 
the diseno are clear that the sierra should 
be followed throughout the whole course of 
the southern boundary as near as may be. 
It is claimed on the part of the owners of 
San Ramon, that the southern line should 
stop before reaching the Ingerto, and that the 
boundary from that point is a line drawn a 
little west of north until it strikes the Arroyo 
de las Nueces a short distance above its 
junction with the Ingerto. In support of this 
location, the diseno of San Ramon is ex- 
hibited. On this is delineated the strip of 
land in question, lying on the east of the 
Ingerto, and extending northward to a point 
above the junction of the creeks. But the 
same piece of land is undoubtedly included 
within the diseiio in the case at bar. The 
Rancho of San Ramon has not been survey- 
ed, nor have the owners made themselves 
parties to this proceeding. No testimony as 
to the boundaries of that rancho has been 
taken, nor any information on the subject 
afforded, except the mere production of the 
diseno. It is by no means certain that the 
piece of land in question, though delineated 
on the diseno of San Ramon, was intended 
to be included within the tract actually 
granted. The disenos which accompanied 
the petitions addressed to the governor, not 
unfrequently represent large districts of 
country— far larger than it was intended to 
include even within the exterior boundaries 
within which the quantity granted was to be 
taken. They sometimes indicated the re- 
gion of country where the land was situated, 
rather than the limits of the tract solicited. 
It is suggested that the diseno of San Ramon 
includes a quantity of land several times, 
greater than to which it is alleged the grant 
is limited. However this may be, it is ob- 
viously impossible to declare, in the absence 
of all information as to the true boundaries 
of San Ramon, or of any elections of loca- 
tion which its owners may have made, and 
which would prevent them from crossing the 
creek, that this strip of land, though clearly 
within the limits of the claimants' disefio, 
and heretofore conveyed by them to third 
parties, should not be included within the 
survey merely because the same strip is rep- 
resented on the diseno of San Ramon. It 
certainly does not lie in the mouths of the 
claimants to object that the land they have 
sold and conveyed as part of their rancho 
is not within its limits, and this in order 
that, by excluding it, they may complete 
their quantity of four leagues, by embracing 
lands not conveyed by them. I think, there- 
fore, that the survey should be reformed by 
running the line as the same was located by 
Mr. Williamson, of the topographical en- 
gineers, and as laid down on the map attach- 
ed to his deposition. I do not understand 
that the location made by him of the eastern 
portion of the southern line, or of the east- 
ern and northern lines, is disputed. On the 
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coming in of that survey, the owners of San 
Ramon will have an opportunity to appear, 
and to show that the modified survey improp- 
erly embraces a portion of their land. It 
will then be possible, with both parties be- 
fore the court, definitely to settle the dis- 
puted boundary between the ranchos. 



Case M*o. 15,981. 

UNITED STATES v. PACHECO. 

[Hoff. Land Cas. 79.] i 

District Court, N. D. California. Dec. Term, 
1855. 

Mexican Land Grant. 

No objections to the confirmation of this 
claim. 

Claim [by Saliro Pacheco] for [the Rancho 
Monte del Diablo] four leagues of land, in 
Contra Costa county, confirmed by the 
board, and appealed by the United States. 
[The grant was made March 30, 1844, by 
JosS Figueroa to S. Pacheco, and a patent 
was eventually issued.] 

S. W. Inge, U. S. Atty. 
B. W. Leigh, for appellee. 

HOFFMAN, District Judge. In this case, 
a grant from Governor Figueroa to the 
claimant is produced and proved, and evi- 
dence is offered to prove the occupation and 
cultivation of the land within the year; as 
prescribed in the grant In the opinion of 
the board the grant is treated as undoubted- 
ly genuine, and the fact of the performance 
of the conditions as indisputable. No addi- 
tional testimony has been taken in this 
court, nor has any reason for refusing the 
decree of the board and rejecting the claim 
been suggested to us on the part of the ap- 
pellants. The only objections that could 
have been raised, viz., the want of juridical 
possession, and the fact that the land is 
within the ten littoral leagues, has already 
repeatedly been overruled. A decree con- 
firming the claim must therefore be entered. 



Case N"o. 15,982. 

UNITED STATES v. PACHECO et al. 

[Hoff. Land Cas. 150.] i 

District Court, N. D. California. June Term, 
1856.2 

Mexican Land Grant— Construction. 

[When the land was granted by specific 
boundaries, which were represented to the 
grantor to contain a certain quantity, and, on 
ascertaining that the quantity was the same 
as that represented, he proceeded to grant all 
the land within those boundaries, and referred 
to the map, which clearly indicated the quan- 
tity, it will be assumed that the intention was 
to grant all the land included in the boundaries, 

i [Reported by Numa Hubert, Esq., and here 
ppprinted by permission.] 
2 [Reversed in 22 How. (63 U. S.) 225.] 



though in a subsequent condition in the grant 
the quantity was erroneously stated.] 

Claim [by Rosa Pacheco and others, de- 
visees of Juana Sanchez de Pacheco] for 
[the Rancho Arroyo de las Nueces y Bol- 
bones] two leagues of land, more or less, in 
Contra Costa county, confirmed by the board 
for two leagues, and appealed by the United 
States and by claimants. 

William Blanding, U. S. Atty. 
A. P. Crittenden, for claimants. 

HOFFMAN, District Judge. In this case 
appeals have been taken both by the United 
States and by the claimants. The board 
confirmed the title to the land to the ex- 
tent of two leagues; and the claimants as- 
sert that they are entitled to a confirmation 
of the tract granted by metes and bounds, 
and irrespective of quantity. With regard 
to the validity of the grant no question 
seems to be raised. In the brief filed on 
the part of the United States it is observed, 
that "on the general question of the valid- 
ity of the whole grant,' it is not designed 
to repeat objections and arguments which 
this court has so often decided to be un- 
tenable." The validity of the title being 
thus admitted, under the principles laid 
down in the former adjudications of this 
court, the only question is as to the extent 
to which it should be confirmed. The peti- 
tion was presented to Governor Figueroa on 
the fifteenth of May, 1S34, and the usual 
order of reference for information was 
made. After receiving the report of the 
ayuntamiento of San JosS Guadalupe, a fur- 
ther reference was made to the alcalde of 
Monterey, directing him to examine wit- 
nesses, to be produced by the petitioner, as 
to her qualifications, as to whether the land 
was vacant, as to its extent and nature, 
and as to whether she had the means of 
stocking it with cattle. The alcalde accord- 
ingly took the depositions of the witnesses, 
by which it appeared that, as stated by two 
of them, the land was two and one-half 
leagues, "a little more or less," long, and 
about two leagues broad; and as deposed by 
the third, that it was two leagues long, 
more or less, and about two leagues broad. 
Upon receiving these reports, the governor 
made the usual order of concession, declar- 
ing the petitioner "owner of the land between 
the Arroyo de las Nueces and the Sierra de 
los Golgones, bounded by the said places 
and by the ranchos of San Ramon, Las Jun- 
tas and Monte del Diablo; and directing the 
expediente to be sent to the most excellent 
deputation for their due approval. The 
grant or final title, in what would seem to 
be strict compliance with the colonization 
laws, was withheld until the approval of 
the assembly had made the grant definitively 
valid. On the eleventh of July, 1834, the 
assembly passed a resolution approving "the 
grant made to Dona Juana Sanches de 
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Pacheco of the place included between the 
Arroyo de las Nueces and the Bolbones." 
On the thirty-first of July, the governor, 
after referring to the resolution of approval, 
ordered the title to issue. It accordingly 
issued on the same day. The grant, after 
reciting that Dona J. S. de Pacheco had peti- 
tioned for the land included between the 
Arroyo de las Nueces and the Sierra de los 
Golgones, bounded by the said places and 
the ranehos of Las Juntas, San Ramon and 
Monte del Diablo, and after referring to 
the resolution approving the grant of the 
land between the Arroyo de las Nueces and 
the Sierra de los Golgones, grants to her 
"the aforesaid lpnd, declaring to her the 
ownership of it by these presents, and suD- 
jeet to the following conditions." The 
fourth condition is as follows: "The land 
of which mention is made is two square 
leagues, a little more or less, as shown by 
the map which goes with the expediente. 
The magistrate who may give the posses- 
sion will cause it to be measured in con- 
formity with the ordinance, for the purpose 
of marking out the boundaries, leaving the 
surplus which may result to the nation for 
its convenient uses." 

It is contended on the part of the United 
States that by this condition the quantity of 
land is limited to two leagues, a little more 
or less. It is urged on the part of the 
claimants, that the original order of con- 
cession, the resolution of approval, and the 
description of the land in the grant itself, 
clearly show the intention to have been to 
grant the land as delineated on the disefio 
and described in the grant; and that if the 
fourth condition be construed to limit the 
quantity, it is repugnant to the rest of the 
grant, inconsistent with the previous eon- 
cession and resolution of approval, and 
probably introduced by mistake. 

If such was the intention of the governor 
when he made the concession, and of the as- 
sembly when they approved of it, the final 
title, issued with an express reference to, 
and avowed conformity with the resolution 
of approval, should, if possible, be so con- 
strued as to give effect to it. The inquiry 
therefore is, did the governor intend by the 
fourth condition to limit the quantity of 
land granted, or is the mention of quantity 
to be treated as merely a misdescription of 
the extent of the land, which should, as at 
common law, yield to boundaries, when the 
latter are distinctly mentioned, and when 
such construction is necessary to give effect 
to the intention of the parties? In the case 
of TJ. S. v. Wright [Case No. 16,769], it was 
held by this court, that where land had been 
granted by specific boundaries, which in- 
cluded in fact about eight leagues, and the 
condition specified the extent as four 
leagues, a little more or less, the grant could 
not to be construed to embrace the larger 
quantity. But in that case it appeared that 
the petitioner himself, as well as the wit- I 



nesses produced by him, had represented the 
land as only "three or four leagues in ex- 
tent." The governor, therefore, in limiting 
the grant to the quantity represented to be 
included within the boundaries, either mere- 
ly carried into effect the understanding and 
intentions of all parties, or else the repre- 
sentations were fraudulent, and the parties 
to the deception could not in a court of eq- 
uity be allowed the fruits of their fraud. 
It seemed to the court in that case that 
justice would be satisfied and every sub- 
stantial right protected by limiting the ex- 
tent of the land to the quantity which the 
governor intended to grant and the petition 
asked for. But the case at bar is different. 
The governor was fully apprised of the ex- 
tent of the land, not only by the testimony 
of the witnesses produced before the alcalde, 
but the disefio which was submitted both 
to the governor and the assembly, and 
which is referred to in the condition, shows 
the land included within the boundaries to 
be of about the extent mentioned by the wit- 
nesses. The boundaries mentioned in the 
concession, the resolution of approval, and 
the grant, are the same as those indicated 
on the map, and the governor in all probabil- 
ity derived his description of the land from 
that source. It is clear from this fact, as 
well as the express language of the condi- 
tion, that the governor intended to grant 
the land "as shown by the map;" and that 
map contains a scale which must, inde- 
pendently of other information, have ap- 
prised the governor that the quantity was 
greater than two leagues. 

In this, as in all analogous cases, the only 
object of the court should be to carry out 
the intentions of the granting power. When, 
therefore, we find the land granted by spe- 
cific boundaries, and those boundaries rep- 
resented to the grantor to contain a certain 
quantity; when the grantor's attention has 
been directed to the point; and on ascer- 
taining that the quantity is the same as 
that represented he nevertheless proceeds to 
grant all the land within those boundaries, 
and refers to the map which clearly indi- 
cates the quantity— under all these circum- 
stances, we must consider that the inten- 
tion was to grant all the land included with- 
in the boundaries, notwithstanding that in 
a subsequent condition the quantity may be 
erroneously stated. That conditions appli- 
cable only to one species of grants were 
often inserted by mistake in grants of a 
different species is notorious. In this case 
the mention of two leagues as the extent of 
the granted land is perhaps owing to the 
fact that the clerk who drafted the docu- 
ment forgot that a tract two leagues broad 
by two wide contained four and not two 
square leagues. However this may be, we 
think it clear that in this case all the land 
within the boundaries was intended to be 
granted; and as there is no proof or sug- 
gestion that the land so included exceeds in 



[27 Fed. Cas. page 397] 

extent the quantity testified to by the wit- 
nesses before the alcalde, that the claim should 
be confined to the tract as described in the 
grant and delineated on the map. 

[The case was taken by appeal to the supreme 
court, where the decree was reversed, and the 
cause remanded to the district court for further 
proceedings. 22 How. (63 U. S.) 22o.] 



UNITED STATES (PACHECO v.). See 
Case No. 10.641. 



Case No. 15,983. 

UNITED STATES v. PACIFIC RAIL- 
ROAD. 

[4 Dill. 66.] i 

Circuit Court, E. D. Missouri. 1877. 

Suit to Recover Taxes— Set-Off— Illegal Tax 
— Remedies. 

1. The obligation or duty to pay taxes as- 
sessed bv the United States, is one which may 
he enforced by suit— by an action at law or a 
bill in equity, according to the nature of tne 
relief sought. 

2. In such a suit by the United States, the 
defendant cannot plead a set-off, legal or eq- 
uitable, growing out of independent claims 
against the United States, although such claims 
are just, and have been presented to and re- 
jected by the proper auditing officers. 

[See Apperson v. Memphis, Case No. 497.] 
3 The remedy against an illegal tax assess- 
ed bv the United States, pointed out 
[Quoted in Kensett v. Stivers, 10 Fed. 526. 

Cited in Snyder v. Marks, 109 U. S. 193, 

3 Sup. Ct 160.] 

This was a bill in equity by the United 
States to recover the amount of certain 
taxes claimed to be due, under the internal 
revenue law, from the defendant company, 
and to enforce the lien of the taxes upon 
the property of the company, which, since 
the taxes accrued, has passed into other 
hands. Among other defences in the an- 
swer, is one in which the railroad company 
claimed a set-off for a sum exceeding the 
amount of taxes sued for, growing out of 
the use of the railroad of the defendant by 
the government during the war; which 
claim, it is alleged, has been duly presented 
to the proper department of the government 
and rejected. This portion of the answer 
was excepted to by the United States; and 
it was in disposing of these exceptions that 
the following opinion was orally pronounced 
by Mr. Justice MILLER. 

W. H. Bliss, U. S. Disk Arty. 

Cline, Jamison & Day, for defendant 

[Before MILLER, Circuit Justice, and 
DILLON, Circuit Judge.] 

MILLER, Circuit Justice, orally. The 
United States brings suit against the Pacific 
Railroad Company for the collection of a tax 



i [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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alleged to be due by the railroad company, 
and to enforce the lien of this tax upon the 
property of the company, which has passed 
into other hands. The railroad company 
sets up as one of its defences that it has a 
claim against the United States in excess of 
the amount of these taxes, for the use of the 
railroad and its appurtenances during the 
war, which has never been paid; and it al- 
leges, also, that these claims have been pre- 
sented to the proper auditing officers and re- 
jected; and it is insisted that they, come 
within the statutes of the United States 
upon that subject, which allows an equitable 
set-off where just claims have been rejected. 
And the defendant also claims that the gov- 
ernment, being a plaintiff, and bringing this 
action in chancery in the nature of an ac- 
tion for a debt, the suit is liable to the 
principle of mutual set-off, which governs 
all suits in equity. A good deal of argu- 
ment on both sides has been presented to 
us upon the question whether an action to 
recover taxes is an action of debt and 
whether an obligation to pay taxes to the 
government is a debt There is consider- 
able conflict of authority on that subject. 
Not only is there such conflict in the courts 
other than these of the United States, but 
the supreme court of the United States, in 
at least two cases, has given what might 
appear to be conflicting decisions upon the 
subject In the case of Lane County v. Ore- 
gon, 7 Wall. [74 U. SJ 71, which was a suit 
to recover taxes, the state of Oregon claimed 
that her taxes should be paid in gold, and 
that the legal-tender laws then in existence, 
and in existence long before, had no applica- 
tion to taxes, whether state or national, ex- 
cept as they were made receivable for dues 
to the United States by the act itself. And 
the question turned on whether the. taxes 
which the state of Oregon assessed against 
her citizens was a debt within the meaning 
of the legal-tender laws, which provided in 
terms that they should be receivable in pay- 
ment of all debts. The supreme court unan- 
imously held ' that in that sense, at all 
events, and for that purpose, a tax was not 
a debt In other words, the meaning of it 
was that the congress of the United States 
did not, by the use of the word "debt" in 
that act, intend to include taxes of the 
states. Chief Justice Chase delivered the 
opinion, and he referred to several of the 
authorities cited yesterday on the subject 
whether a tax is a debt or not. On the 
other hand, in a later case [Dollar Sav. 
Bank v. U. S.] 19 Wall. [86 U. S.] 227, com- 
ing up from Pennsylvania, where the Unit- 
ed States brought an action at law for some 
internal revenue taxes, a recovery was 
stoutly resisted on the ground that a tax 
was not a debt and as it was not a debt 
within the common law meaning of the 
phrase, that it could not be so collected. In 
that case the supreme court held that, for 
the purposes of that collection, and in some 
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senses, it was a debt; that the tax— which, 
I presume, was the same kind of a tax as 
this is— could be so collected. Whenever 
the proper officers themselves ascertain their 
earnings for that particular year, the law 
applied and made the assessment; it couiy 
be neither more nor less than mat amount, 
and no assessment by the officers of the 
government was necessary to ascertain the 
amount; therefore, it is a debt collectible 
by suit I state these things merely to show 
the difference of opinion that has existed 
upon the subject, as also to show the fact 
that the supreme court has, under one set 
of circumstances, recognized that a tax is a 
debt, while under another that it was not a 
debt. In the view that all of us here take, 
I think, however, that this discussion is im- 
material. It is immaterial what you call 
the obligation of a citizen to pay his taxes; 
it is very clearly an obligation which may 
be enforced by the courts. In the case from 
the state of Pennsylvania, it was simply a 
suit for taxes, and nothing else; but if it 
was not such a suit, an equitable lien, it is 
claimed, would give the right in chancery 
to recover what was merely a debt at com- 
mon law. The question remains whether it 
is liable to a set-off. This depends upon 
a principle of policy, in which both the gov- 
ernment of the United States and its courts 
have sounded no uncertain note at any time. 
We have even, without the aid of an act 
of congress, refused to grant an injunction 
to stay the collection of taxes under any 
circumstances— and this upon the broad 
ground applicable to this ease, that the 
taxes of the government are essential to the 
support and existence of the government; 
and we have always refused to permit any 
interference with their collection by injunc- 
tion. .The principle involved is this: That 
by setting up other debts, and cross-actions 
and counter-claims against the government, 
it would, in effect, be placing the existence 
of the government at the mercy of any per- 
son w T ho chose to set up his right in this 
way, and thus hinder the collection of the 
taxes. Since that decision was originally 
made, the statutes passed by congress go 
very strongly in that direction. Congress 
has passed a statute expressly forbidding 
the granting of an injunction for that pur- 
pose. It has passed a statute for the cor- 
rection of errors of the assessing and col- 
lecting officers of the government, which 
the supreme court has said, in two or three 
cases, is a complete and perfect system. If 
the tax is unjustly assessed, or supposed to 
be unjustly assessed, the remedy allowed is 
an appeal to the commissioner of internal 
revenue. If he decides against the party, or 
fails to decide within six months, the party 
injured can pay his taxes and go into court 
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and sue for the amount, and recover it back 
if he is wrongfully assessed, the court being 
unprejudiced by any action of the commis- 
sioner. The statute says he may bring his 
suit to recover it back, and he will get it 
back if the court so decides. The time "for 
bringing such a suit is limited, so as to 
have no delay in settling the matter. It 
must be within twelve months— six months 
after the commissioner has decided, and 
twelve months after the appeal has been 
taken. And we have said over and over 
again in our courts that that was a com- 
plete and exclusive system of correctional 
justice in regard to the collection of taxes 
unjustly assessed; that it was the only sys- 
tem, and by that ruling we abide. There 
can be no such thing as obstructing and ob- 
jecting to the payment, as in the case of ad- 
justing the accounts of individuals. It may 
be said that since the government has re- 
fused, by its auditing officers, to allow this 
party their claim, they have no remedy, and 
that it is inequitable to allow the govern- 
ment to recover one hundred and twenty 
thousand dollars against them, when the 
government owes them half a million. And 
the argument would have some force, not- 
withstanding the want of any express provi- 
sion on the subject, if there were no other 
remedy. But it is to be considered that 
the application to the auditing officers is in 
itself a remedy. They act in a judicial ca- 
pacity, and are impartial, or supposed to be 
so, and perhaps are just as good judges as 
to what ought to be done as we are. But 
suppose they are not, there remains the 
right to sue in the court of claims. That 
court was instituted for this very purpose. 
But it may be said that the claim set up 
here is not of a character over which the 
court of claims has jurisdiction. I cannot 
see, if it is a claim which can be made a set- 
off, why it is not a case which can be en- 
forced in the court of claims, because the 
court of claims has jurisdiction of all claims 
against the United States growing out of 
contracts, express or implied. And surely 
no one can suppose that a claim can be 
used as a set-off if it does not grow out of 
a contract, expressed or implied. No stat- 
ute of any state or of any government, and 
no principle of law, ever allows any set-off 
which does not grow out of a contract; so 
that, in refusing to allow this set-off to 
come in here and delay the government in 
the collection of its taxes, we do not leave 
the party without judicial remedy. The 
judgment of the court is that the exceptions 
to the answer which sets up that defence 
must be sustained. Exceptions sustained. 

[Subsequently the defendant demurred to the 
bill, and the demurrer was sustained. Case 
No. 15,984.] 
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Case No. 15,984. 

UNITED STATES v. PACIFIC RAIL- 
ROAD et al. 
[4 Dill. 71; i 23 Int Rev. Rec. 3S4.] 
Circuit Court, E. D. Missouri. 1877. 
Internal Revenue Laws — Demand of Taxes — 
Lien. 

1. The internal revenue act of July 13, 1866 
(14 Stat. 104; Rev. St. § 3186), provides, in 
rpference to certain taxes, that if any person 
liable to pay the same, "neglects or fetuses to 
nav them after demand, the amount shall be 
a. Hen in favor of the United States from the 
time it was due until paid, with interest, pen- 
alties, and costs, upon all property and rights 
of property belonging to such person: Heta 7 
I hat a demand is necessary to create and bring 
into operation this lien. 

[Cited in U. S. v. Allen, 14 Fed. 264.] 

2. It is essential to such a demand that it 
should state the amount of the tax and demand 
payment thereof. 

3 That each of the three several demands 
here alleged was insufficient to create the hen. 

This -was a suit in equity, brought in 1877, 
under the authority of the statute (Rev. St. 
§3213), which provides for the recovery of 
taxes by suit and to enforce the lien of the 
taxes against the property owned by the de- 
linquent (the Pacific Railroad) at the time 
the taxes accrued (Rev. St. §3186). The 
taxes sought to be recovered, amounting to 
about twenty-five thousand dollars, accrued 
in 1871 against the Pacific Railroad. The 
property of that company has since been 
sold on a decree of foreclosure, and is owned 
by and in possession of the other defendants 
to the bilL The defendants, the present 
owners of the property, demurred to the bill, 
raising, principally, the question of the suf- 
ficiency of the demand averred in the bill 
and amended bill, to create or give a lien for 
the taxes. Three demands are relied on by 
the government: 1. The letter of Collector 
Maguire, of July 25, 1874. 2. A demand on 
August 29, 1874. 3. A suit brought in Octo- 
ber, 1874, against the lessee of the Pacific 
Railroad, viz., the Atlantic and Pacific Rail- 
road, for the recovery of said taxes, which 
suit is still pending, and to which the Pacif- 
ic Railroad is not a party. The particulars 
of these several demands appear in the opin- 
ion of the court, which was orally pro- 
nounced by Mr. Justice Miller. 

W. H. Bliss, U. S. Dist. Atty. 
Melville C. Day, for defendants. 
[Before MILLER, Circuit Justice, and 
DILLON, Circuit Judge.] 

MILLER, Circuit Justice. We have before 
us the case of the United States against the 
Pacific Railroad et al. It was first submit- 
ted on the exceptions to the answer. [Case 
No. 15,983.] The purpose of the bill is to 
enforce by a decree in equity a lien against 
the Pacific Railroad Company, and those into 
whose hands the property has since come, 

i [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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for taxes, wliich, it is alleged, were never 
paid and never reported by the Pacific Rail- 
road Company for assessment. 

The first proposition which we had to 
decide was that the defence pleaded as a 
set-off could not be set up; that no set-off or 
counter-claim could be set up in any suit 
against a party in favor of the government 
for the collection of taxes. Tne question 
here involved then came up on other excep- 
tions to the answer. 

We soon discovered that the main ques- 
tion to be decided in this case was whether 
such a demand had been made of these taxes 
as brought it within the operation of section 
3186 of the Revised Statutes, originally en- 
acted on the 13th day of July, 1S66, which is 
that "if any person liable to pay any tax 
neglects or refuses to pay the same after 
demand, the amount shall be a lien in favor 
of the United States from the time it was 
due until paid, with the interest, penalties, 
and costs that may accrue in addition there- 
to, upon all property and the rights to prop- 
erty belonging to such person." 

Now the main question is, whether such a 
demand had been made as makes effective 
the lien mentioned against the property of 
the Pacific Railroad. 

In order that the question might be fully 
considered by this court on the facts just 
as they could be proved, the parties conclud- 
ed to abandon the exceptions to the answer, 
and the attorney for the government took 
leave to amend his bill and perfect it so as 
to set out the exact facts which he claimed to 
constitute such a demand. He bas done so by 
two amended bills, and the whole question 
turns upon whether these bills set out a 
sufficient demand to create a lien for the 
taxes. The first demand which he sets out 
is found in a letter of the date of July 25, 
1S74, from Mr. Maguire, "the collector of this 
district, to the Pacific Railroad Company, 
which I will read: 

"Gentlemen:— I beg leave to call your at- 
tention to the enclosed copy of the Internal 
Revenue Record, containing a letter from the 
honorable commissioner of internal revenue 
addressed to W. H. Sinclair, Esq., collector 
of Galveston. The letter referred to gives 
an abstract of the various acts of congress, 
to which you are referred, meaning taxes on 
the gross receipts, dividends, interest on 
bonds, etc, of railroad companies and oth- 
ers. Upon examination of the books of this 
ofllce, it appears that during a large part of 
the time covered by these various acts no re- 
turns were made by you in accordance with 
their requirements, and from credible infor- 
mation in my possession it further appears 
that a large amount is due by your company 
for taxes, together with the penalty of fifty 
per cent for neglecting to make the return. I 
call your attention particularly to the matter 
of surplus earnings of interest on bonds. 

"I am instructed by the commissioner of 
internal revenue to call upon you for a state- 
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ment of all taxable amounts which have not 
heretofore been returned, and to say further 
that if a proper return is made immediately, 
with a waiver in writing of exemption from 
assessment contained in seetion 20 of the 
act of June 30, 1864 [13 Stat. 229], indorsed 
across the face of said return, the assessment 
will be made without the penalty; other- 
wise, it will become my duty to report the 
case to the United States attorney of this 
district, for collection by suit, with penalty 
added. 

"Any further information that I can fur- 
nish you for facilitating this matter will be 
cheerfully given. 

"Your early attention is earnestly re- 
quested. 

"Very respectfully, G. Maguire, 

"Collector First District" 

That is the first allegation of the demand. 
And the amended petition then goes on to 
allege: "And afterwards, on the 29th day 
of August, 1874, a demand was made by the 
said collector in person upon said company 
for a return of the taxes due; to which de- 
mand said company replied that it would 
make no return, and were prepared to de- 
fend." 

The third statement of a demand is an 
allegation that about that time, or shortly 
afterwards, a suit was instituted by the 
government of the United States for these 
taxes, in which the amount due was fairly 
stated, against the Atlantic and Pacific Rail- 
road Company; and the claim that such a 
demand is sufficient (not having been made 
on the Pacific Railroad) was founded on the 
allegation in the amended bill that the At- 
lantic and Pacific Railroad Company had be- 
come the successor of the Pacific Railroad 
by virtue of the contract or lease under 
which it took possession of all its property 
and agreed to discharge all its debts, includ- 
ing taxes. 

I do not think it is necessary to say any- 
thing further about that allegation except 
that it is an allegation of a demand against 
a corporation different from the one against 
which these taxes are now sought to be en- 
forced, and different from the corporation 
which owed the taxes. The Atlantic and 
Pacific Railroad Company is not a party to 
this suit Whether the demand would be 
good against them or not if they were par- 
ties to this suit it is not necessary for us to 
say. They never owed the taxes to the gov- 
ernment in any other way than by their 
contract with the Pacific Railroad. It is a 
very doubtful question whether the govern- 
ment could have made them pay on that 
contract— that was a contract between them 
and the Pacific Railroad, and not between 
them and the government But, passing 
that, the ease was an action of debt which 
is still pending against them. Whether they 
are liable or not it seems to me too clear for 
argument that a demand made upon that 
company and upon no one else for the pay- 
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ment of taxes due from the Pacific Railroad 
Company cannot be held to be a demand 
within the meaning of the statute. The de- 
mand is not made against the proper party, 
and is not made against any party to the 
present suit 

The next question is as to the demand 
contained in the letter of Mr. Maguire. The 
demand in that letter is not, in my opinion, 
of as much force as the verbal one, taking 
it just as it is averred. The objection to it 
is, that looking at this letter from beginning 
to end, it is an effort, a request to have 
these parties furnish the means by which 
the amount of the tax can be assessed or 
ascertained against them. There is nowhere 
a demand that they should come up and pay 
these taxes; it is only a demand for such 
information as will enable the assessor, as a 
preliminary matter, to ascertain the amount 
of these taxes, and then make a demand for 
them, or at least then take such steps as the 
law would allow for the collection of these 
taxes. The corporation is told, as an in- 
ducement to make this report, that if they 
will waive certain things the penalty of fifty 
per cent will also be waived. Now, this 
statement is made upon the authority and 
request of the commissioner of internal rev- 
enue, and, in point of philological accuracy, 
there is certainly no demand here for taxes. 

I will consider some parts of that letter in 
connection with the next point which I will 
proceed to comment upon. 

"And afterwards, on the 29th day of Aug- 
ust 1874, a demand was made by said col- 
lector in person upon said company for a 
return of the taxes due; to which demand 
said company replied that it would make no 
return, and was prepared to defend." 

Now, if it were not for the language "pre- 
pared to defend," and that they "would 
make no return," that is exactly the same 
as the statement in the letter. It is not a 
demand for the payment of taxes— there is 
no demand that you come and pay. It is a 
demand for a return— that you make a return 
of the taxes due, by which I suppose they 
mean a return of the dividends, and the inter- 
est and the surplus on which the taxes could 
be ascertained. 

It has, therefore, the same defect, and 
would be of no more significance than the 
letter, except that it is argued with some 
degree of force by the district attorney that, 
since those returns, or that return, which 
was demanded, was an essential and neces- 
sary foundation on which the government 
could ascertain the amount of the taxes and 
make a demand for them, and since they 
have refused peremptorily to do that, accom- 
panied with the statement that they were 
prepared to defend— that they would not 
make any return, but would defend any suit 
against them— it is said that any further 
demand is not required; that it was prac- 
tically a demand and a refusal; and there 
is some force in the argument I confess 
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there appears to be more doubt upon it than, 
any of the other matters in the case; and 
to determine whether that was such a de- 
mand as would create a lien upon "all the 
property and the rights to property" (for 
that is the language of the statute), we must 
look at the statute critically. 

It is first to be observed that the statute 
bristles all over with the weapons which are 
supposed to be efficient to enable the govern- 
ment not only to ascertain what amount of 
taxes are due from any person or corporation, 
but to collect those taxes. All the processes 
which ingenuity can devise have been put 
into these statutes. Inquisitorial powers, 
production of books under oath, attachment 
and imprisonment, seizures and confiscations, 
are all at the command of the government 
from the beginning to the end; and all these 
have in appropriate cases been put into oper- 
ation unhesitatingly. And this very section, 
as it stood at the time in regard to which 
this demand was made, is one of those which 
is most full of authority conferred upon the 
collecting officer in regard to that matter. 
One provision is that "the collector shall, 
within ten days after receiving any list of 
taxes, give notice to each person liable to 
pay any taxes stated therein, etc., stating the 
amount of such taxes and demanding pay- 
ment thereof." 

Now, if it is necessary to make a man liable 
to the processes of distraint and seizure, 
which will be carried out very soon after the 
notice reaches him— that the notice should 
state the amount as well as the time when 
the tax was due— why should it not be neces- 
sary that a notice which by an ex parte 
proceeding creates a lien on all the property 
and rights to property of the defendant, 
should state the amount, and demand its 
payment? But no amount is stated. No 
amount is hinted at. There is nothing in 
this letter or in any of the demands which 
would not be satisfied by ten dollars or by 
ten millions. 

There is further to be considered the ex- 
traordinary nature of the lien. It is not only 
a lien upon the land, but it is a lien upon the 
personal property. It is not only a lien upon 
property in possession, but upon all rights 
to property depending upon contracts, and 
upon unexecuted contracts. It not only creates 
a present lien, but it relates back: 

"Any person, banking association, or cor- 
poration liable to pay any taxes, neglecting 
or refusing to pay the same after demand, 
the amount will be a lien in favor of the 
United States from the time it is due until it 
shall have been paid." 

This demand may be made three yeSrs or 
five years after the tax shall become due, 
and will create a lien which retroacts after 
five years, and establishes Itself upon the 
real estate and personal property, books, 
written contracts, and everything that can 
be taken hold of and identified as the prop- 
erty or rights to property of the defendant. 

27FED.CAS — 26 



Now, when the lien as created by the de- 
mand is of such a character, it is reasonable 
and it is proper that all the steps which the 
law requires of the party creating the lien 
in his own favor shall be pursued strictly. 
One of the evidences of that must be a de- 
mand for the payment of the taxes. Another 
one, it seems to me, ought to be a demand 
for the specific amount to be paid. 

In all of these alleged demands there is 
no demand, literally or philologically speak- 
ing, for the payment of any tax whatever. 
There is no demand for any specific amount 
averred, and surely a lien attended by such 
consequences as this one ought to have the 
amount stated with particularity in order to 
permit its enforcement. 

It is to be observed that all this is a very 
different thing from the collection of the 
taxes by the ordinary process of distraint, or 
by a suit against a party for the amount of 
them. In an action of debt no such demand 
is necessaiy for the collection, as the su- 
preme court of the United States has de- 
cided, because when the dividends are de- 
clared or the interest paid the law annexes 
to it the obligation to pay five per cent on 
that amount. But the law does not annex 
to that any lien on a man's property. The 
law does not annex to those taxes as taxes 
ex proprio vigore any lien. It is different 
from the statutes concerning the distillation 
of spirits, in which the penalties are so heavy 
and where all the stills, houses, real estate, 
etc., are made liable from the beginning for 
the taxes, and a lien created on them from 
the moment they become due, without any 
act of the government. Those are different 
taxes, collected under different circum- 
stances. Here the act that constitutes and 
creates the lien is the demand. "Without the 
demand there can be no lien, but with a just 
and proper demand, made in a proper way, 
the officer creates the lien by the very act of 
making the demand. 

It is not necessary to go any further. We 
are of the opinion that no such demand has 
been made as will authorize the United 
States to come into court by a bill in chan- 
cery to enforce a lien created by such de- 
mand. 

The demurrer of the defendants to the bill 
of complaint is sustained. Demurrer sus- 
tained. 

The district attorney took leave again to 
amend the bill of complaint. 



Case nSTo. 15,985. 

UNITED STATES v. PACKAGE OF LACE. 

[Gilp. 338.] i 

District Court, E. D. Pennsylvania. Feb. 

Term, 1833. 

Customs Laws — Forfeitures — Fraudulent In- 
voices—Omissions prom Invoice. 
1. To justify the forfeiture of a package of 
goods, under the provisions of the fourth sec- 

i [Reported by Henry D. Gilpin, Esq.] 
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lion of the act of 28th May, 1830 [4 Stat. 409], 
either the package must contain an article not 
described in the invoice, or the package or in- 
voice must be made up with intent to evade or 
defraud the revenue. 

2. On an information for forfeiture of a pack- 
age of goods, containing an article not de- 
scribed in the invoice, under the provisions of 
the act of 28th May, 1830, neither accident, 
mistake, nor innocence of fraudulent intention 
is a sufficient ground of defence. 

3. The proviso in the sixty-seventh section of 
the act of 2d March, 1799 [1 Stat. 677], which 
declares "that a package differing in its con- 
tents from the entry shall not be forfeited, if 
it shall be made to appear to the satisfaction 
of the collector or of the court of the district 
that such difference proceeded from accident 
or mistake," is repealed by the act of 20th 
April, 1818 [3 Stat. 433], and the forfeiture 
can only be remitted in the manner prescribed 
by the act of 3d March 1797 [1 Stat. 506]. 

On the 5th September, 1831, the attorney of 
the United States, for the Eastern district of 
Pennsylvania, filed an information against a 
package of cotton lace, imported into the port 
of Philadelphia, on the 24th July, 1S31, from 
Liverpool, in England, on hoard of the ship 
Monongahela. The information alleged that 
the said goods were subject to ad valorem 
duty, and that the package, being inspected, 
was found to contain certain goods, wares, 
and merchandise, not described in the in- 
voice, whereby the same was forfeited; and 
due process of law for the condemnation of 
the goods in question was prayed for. On the 
3st July, 1831, Eliza Bacon filed a claim to the 
said package, for and on behalf of Charles 
Mellor. In answer to the information, the 
claimant denied that the package was made 
up with any intent to evade and defraud the 
revenue, or that the same was liable to for- 
feiture. 

On the 19th February, 1S33, the case came 
on for trial before Judge Hopkinson, and a 
special jury. It appeared by the evidence, 
that, on the 10th August, 1831, the goods were 
entered at the custom house by the claimant, 
who produced the original invoice at the time 
of making the entry. On the same day, and 
immediately after the entry, the package in 
question was brought to the custom house, in 
order to be inspected, under the provisions of 
the fourth section of the act of 28th May, 
1830. On opening the package, at the public 
warehouse, thirteen pieces of quillings were 
found lying on the top, which were not men- 
tioned or described in the invoice. Testimo- 
ny, taken under a commission to Nottingham, 
in England, where the lace was manufactur- 
ed, went to show, that the thirteen pieces of 
quillings had been placed in the package by 
accident and mistake, and that the omission to 
describe them in the Invoice arose from ignor- 
ance, on the part of the person by whom it was 
made, that they were contained in the package. 

Mr. Gilpin, for the United States. 

This information is founded on the fourth 
section of the act of 2Sth May, 1830, relative 
to goods subject to ad valorem duty, which 



declares, "that if any package shall be found 
to contain any article not described in the in- 
voice, the same shall be forfeited." The pro- 
visions of this law are too plain to be contro- 
verted. Its object is to secure, even more 
strictly than before, the correctness of the in- 
voice. It requires that document to be cor- 
rect, under the heaviest penalty. By the act 
of 2d March, 1799, a discretion was confided 
to the collector of the customs, to judge whether 
or not a difference between the contents of 
the package, and the account of them given at 
the time of entry, was the result of accident 
or design; but that discretion no longer ex- 
ists. Repeated evasions of the revenue have 
given rise to this change. If the error is not 
fraudulent, the secretary of the treasury is 
authorised to remit the forfeiture, by the act 
of 3d March, 1797; 1 Story's Laws, 458, 632; 
3 Story's Laws, 16S4 [1 Stat. 506, 677; 3 Stat. 
433]. 

Mr. Broom, for claimant. 

It is a mistake to suppose that the law 
does not look to the fraudulent intention. 
Without that there can be no forfeiture. 
None has been proved in this case, none even 
is alleged in the information or on the argu- 
ment. The whole series of the revenue laws 
shows that the forfeiture depends on the 
fraudulent design. The only ehange has been 
in the tribunal which is to judge of this de- 
sign; formerly it was the collector of the cus- 
toms, now it is the court and jury. The act of 
2d March, 1799, expressly exempts a package 
from forfeiture, though containing an article 
not described in the invoice, if the collector 
is satisfied there was no intention to defraud 
the revenue. The act of 20th April, 1818, re- 
peals certain parts of that law, but does not 
touch this proviso. It could not be intended to 
apply the remedy prescribed in the act of 3d 
March, 1797, to these cases, for it was passed 
previously to the law of 2d March, 1799, 
which legislates upon these matters, and to 
which alone, and not to that of 3d March, 
1797, the provisions of the act of 20th April, 
1S18, are supplementary. This is the more 
evident, because this latter law directs that 
"forfeitures are to be recovered and distrib- 
uted in the manner prescribed by the act of 
2d March, 1799," and surely it does not mean 
that the forfeitures are to be recovered and 
distributed under one law, and remitted or 
mitigated under another. 

Mr. Gilpin, for the United States, in reply. 

Nothing can be more explicit than the 
fourth section of the act of 28th May, 1830; 
if it conflicts with any previous law, it repeals 
it. Where a subsequent statute is inconsist- 
ent with a former one, and the two cannot be 
reconciled; or where the latter is on the same 
subject matter and introduces some new qual- 
ifications or modifications, the two cannot 
stand together; the latest must prevail. Af- 
firmations in statutes that introduce new pro- 
visions, imply a negative of all that is not 
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within their purview; so that a law direct- 
ing a thing to be done in a certain manner, 
implies that it shall not be done in any other 
manner. U. S. v. Hair Pencils [Case No. 15,- 
924.] 

But in fact there is no conflict between the 
act of 28th May, 1S30, and that of -2d March, 
1799. The designation of the offence is the 
same in both; the penalty is the same; the 
■mode of recovery is the same. The difference 
is in the time and manner of redress, mitiga- 
tion or pardon after the offence has been pro- 
ceeded against and ascertained. To estab- 
lish, therefore, the discordance now suggest- 
ed, and to show that the subsequent and late 
law is to be controlled by that passed twenty- 
five years since, would not, even if it could be 
done, afford a valid ground of defence. 

HOPKINSON, District Judge (charging 
jury). The information you are trying is 
founded on the fourth section of an act of 
congress passed on the 28th May, 1830. This 
section, after directing the manner in which 
the collectors of the customs shall cause the 
packages of imported goods to be opened and 
examined, goes on to enact that "if any 
package shall be found to contain any article 
not described in the invoice, or if such pack- 
age or invoice be made up with intent, by a 
false valuation, or extension, or otherwise, 
to evade and defraud the revenue, the same 
shall be forfeited." 

Two distinct acts are made the grounds 
or causes of forfeiture. 1. If a package con- 
tains any article not described in the in- 
voice. 2. If the package or invoice has been 
made up with intent to evade or defraud the 
revenue. The information before you pro- 
ceeds on the first, and charges that the pack- 
age or box in question did contain certain 
articles not described in the invoice. This 
is the fact alleged in the information, and it 
is denied by the answer, and is thus put be- 
fore you for your decision upon it. It is a 
question of fact merely, apart from every 
consideration of intention, innocent or fraud- 
ulent. Did this package contain any article 
not described in the invoice, or did it not? 
Your verdict is to answer this question. The 
inquiry on the second ground of forfeiture is 
more difficult and complicated, for in that 
case the jury have to decide, not only upon 
the truth of the fact charged, but also the in- 
tention with which the act was done, wheth- 
er in innocence, by mistake, or by accident, 
or with a design to defraud the revenue. 
In this case there is no dispute about the 
fact; it is not, and it could not be denied, 
that the box of laces did contain articles not 
described in the invoice. The whole defence 
is put on the law of the case, which relieves 
you from the trouble and responsibility of 
deciding it. It is a question which belongs 
to the court, and I shall take it upon myself 
on my own responsibility. 

The defence is, that, although the fourth 
section of the act of 28th May, 1830, declares 



that a forfeiture shall be incurred, if the 
package contain any article not described in 
the invoice, yet that no such forfeiture is in- 
curred unless the articles so found in the 
package were put there with a fraudulent 
intent; that if it happened by accident or 
mistake, it may be inquired into on this trial; 
that this is to be decided by you; and that 
the claimant will be entitled to your verdict 
if you shall be" of that opinion. Is this the 
true meaning and construction of the law? 
In such a question we must first look to the 
law itself. Is that clear and explicit? Has 
it no ambiguity, which requires that we 
should look further for an explanation? I 
can see no such ambiguity in the enactment 
in question. It is a 'direct, explicit declara- 
tion, that if any article shall be found in a 
package which was not inserted or described 
in the invoice of that package, the same, 
that is, the package, shall be forfeited; not 
a word or intimation about the intention with 
which the surplus articles were put into the 
package; not a suggestion that accident or 
mistake is to be a defence on the trial of a 
prosecution for this penalty, or is to be any 
part of the issue or inquiry on such trial. 

The argument of the counsel for the claim- 
ant has taken another course to bring him 
to his conclusion. His main reliance has 
been on the sixty-seventh section of the act 
of 2d March, 1799, which he considers now 
to be in force, and to be incorporated with 
the provisions of the law of 1830. The sec- 
tion of the former act referred to, is in many 
respects different in its course of proceeding 
from the latter act; changes having been 
made from time to time as experience point- 
ed them out. The sixty-seventh section of 
the act of 1799, made it lawful for the col- 
lector, after entry of any goods, on suspicion 
of fraud, to open and examine any package; 
and "if the package so examined shall be 
found to differ in its contents from the entry, 
then the goods contained in such package 
shall be forfeited." Here we see, that the 
examination is to be made after the entry; 
that it is to be made only on a suspicion of 
fraud; and the difference which works the 
forfeiture, is to be between the entry and 
the contents of the package. Nothing is said 
about the invoice. By the act of 1830, the 
collector is directed absolutely, and whether 
he has „ or has not a suspicion of fraud, to 
cause one package out of every twenty of 
each invoice, to be opened and examined; 
and if the package thus examined shall be 
found not to correspond with the invoice, 
then all the goods contained in the entry are 
to be inspected; and then it is declared, that 
if any package shall be found to contain an 
article not described in the invoice, it shall 
be forfeited. By the law of 1799, the collect- 
or is authorised to open and examine pack- 
ages only on a suspicion of fraud: this is the 
groundwork of his proceeding; and the sub- 
sequent proviso of the law is consistent with 
the principle of the enactment; it is, that 
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the forfeiture shall not he incurred if it shah 
he made to appear to the satisfaction of the 
collector, or of the court in -which a prosecu- 
tion shall he had for the forfeiture, that such 
difference proceeded from accident or mis- 
take, and not from an intention to defraud 
the revenue. The opening and examination 
of the package is to be made only when, in 
the judgment and discretion of the collector, 
there is good reason to suspect fraud; and 
it is consistent with this principle, that if he 
shall afterwards he satisfied that his sus- 
picions were unfounded, and there was no 
intention to defraud the revenue, he should 
have the authority to declare this opinion, 
upon which the forfeiture should not be in- 
curred. 

Now the argument for the present claim- 
ant is, that the proviso of the sixty-seventh 
section of the act of 1799 is still in force, al- 
though it is clear that the enacting clause 
has been suspended by subsequent laws; 
and that, therefore, if on a seizure under the 
law of 1830, the collector should he satisfied 
there was no intention of fraud when goods, 
not described in the invoice, are found in a 
package, the forfeiture would not be incur- 
red; that the court has the same power; 
and that the jury stands in the place of the 
court in the exercise of this power, since it 
has been decided that seizures on land are 
to be tried by a jury. This process of rea- 
soning, which is not a little complicated, 
would bring the question of intention before 
you in the determination of this cause. It is 
alleged that this proviso has never been re- 
pealed, and this is the foundation of the ar- 
gument. The act of 1799 continued to be the 
law of the land until 1818, when a supple- 
ment to it was passed, introducing material 
changes in the whole revenue system. By 
the twenty-second section of the supplement, 
a change is made in the law on the subject 
of our present inquiry. The collectors are 
directed, without any previous suspicion of 
fraud, to cause at least one package out of 
every invoice to be opened and examined. 
We stop here to ask, if this positive order 
does not take from the collector the discre- 
tion to examine a package or not, according 
as he should or should not entertain a sus- 
picion of fraud; and could he justify him- 
self for neglecting to do it by the allegation 
that he had no such suspicion? Yet there is 
no express repeal of that part of the sixty- 
seventh section of the act of 1799, any more 
than of the proviso of that section. 

We proceed with the act of 1818. After di- 
recting that the package shall be examined, 
it enacts, that if it shall be found not to cor- 
respond with, the invoice, then a full inspec- 
tion shall be made of all the goods included 
in the entry; "and if any package is found 
to contain any article not described in the in- 
voice, the whole package shall be forfeited." 
It is further directed, that "if the goods shall 
be subject to an ad valorem duty, the same 
proceedings shall be had, and the same pen- 



alties shall be incurred as are provided in the 
eleventh section of the act: provided, that 
nothing therein contained shall save from for- 
feiture any package having in it any article 
not described in the invoice." We are here 
referred to the eleventh section of the act, 
and by that it is enacted that when, in the 
opinion of the collector, there is just ground 
to suspect that goods, subject to an ad va- 
lorem duty, have been invoiced below their 
true value, he shall- direct them to be ap- 
praised; and if the appraised value shall ex- 
ceed the invoice price, an addition is to be 
made to it, on which the duties are to be es- 
timated. To prevent any misunderstanding, 
to preserve the distinction between goods 
found in the package not mentioned in the in- 
voice, and an undervaluation of them in the 
invoice, it is expressly provided that nothing 
in the act shall save from forfeiture any pack- 
age having in it goods not described in the in- 
voice. 

The whole clause or provision in the act of 
1799, which relieves the forfeiture, if the col- 
lector or the court shall be of opinion that no 
fraud was intended, is omitted. Do we find 
no substitute for it; no power to discriminate 
between fraudulent and innocent cases of ex- 
cess? There is a substitute. The power to 
discriminate between such cases remains, al- 
though it is vested in another tribunal. The 
twenty-fifth section enacts, that all penalties 
and forfeitures incurred by force of this act 
may be mitigated or remitted, in the manner 
prescribed by the act entitled, "An act for 
mitigating or remitting the forfeitures, pen- 
alties, and disabilities accruing in certain 
cases therein mentioned," passed on the third 
day of March, 1797. That act directs the 
party who has incurred the penalty or for- 
feiture, to present his petition to the judge of 
the district, who is to inquire into the circum- 
stances of the case; to state the facts and 
transmit them to the secretary of the treas- 
ury, who shall have power to mitigate or re- 
mit the forfeiture, If, in his opinion the same 
shall have been incurred without wilful neg- 
ligence, or any intention of fraud. It is to he 
observed that there never was a power, in 
the collector or the court, to remit a forfei- 
ture. The provision of the law of 1799, was 
that no forfeiture should be incurred in the 
case mentioned, if the collector should be of 
opinion that the difference, between the en- 
try and the contents of the package, proceed- 
ed from accident or mistake, and not from an 
intention to defraud the revenue. The law 
of 1S18, also enacts a forfeiture for such a 
difference, but does not re-enact the condition 
on which the forfeiture shall not be incurred. 
The forfeiture is declared to be absolute and 
complete, on finding any article in the pack- 
age not described in the invoice, and the cir- 
cumstance of accident or mistake which, in 
the former law, was referred to the judgment 
of the collector, and would relieve from the 
forfeiture, is, by the act of 1S18, to be the 
ground of a petition for a remission, to be 
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judged of by the secretary of the treasury. 
How can we suppose that it was the intention 
of congress, that there should be no forfeiture 
in cases of accident or mistake, and, at the 
same time, to refer such cases to the treasury 
for a remission of the forfeiture at the dis- 
cretion of the secretary? Yet such must be 
the state of the law, if the proviso of the six- 
ty-seventh section "of the act of 1799 is con- 
sidered to be in force. The whole of that 
section is supplied by the act of 1818, and re- 
pealed so far as it is inconsistent with it. 

Some stress was laid on that part of the 
twenty-fifth section of the act of 1818, which 
declares, that all the penalties and forfeitures 
incurred by force of it, "shall be sued for, re- 
covered, distributed, and accounted for, in the 
manner prescribed," by the act of 2d March, 
1799. It has been argued that this has refer- 
ence to and keeps alive the sixty-seventh sec- 
tion of that act. I see no reason for this 
construction. The section of the law of 1799 
referred to, is evidently the eighty-ninth, 
which provides expressly for the recovery 
and distribution or the penalties incurred by 
any breach of it 

The next act on the subject is that of 1st 
March, 1823, another supplement to the law 
of 1799. The fifteenth section of this act, 
among other things, enacts, that "if any pack- 
age be found to contain any article not de- 
scribed in the invoice, the whole package 
shall be forfeited;" there is then this pro- 
viso; "that the secretaiy of the treasury be, 
and he is hereby, authorised to remit the for- 
feiture, if in his opinion, the said article was 
put in by mistake, or without any intention to 
defraud the revenue." Here then is the j 
whole case provided for; what shall consti- 
tute the offence; what the penalty or punish- 
ment shall be; and in what manner and by 
what authority, a discrimination shall be 
made between cases of fraud and cases of 
mistake. It is hardly possible to believe that 
the same power was left in the collector un- 
der the law of 1799. The recovery and dis- 
tribution of penalties and forfeitures are to 
be made according to the act of 2d March, 
1799, and to be mitigated or remitted in the 
manner prescribed by the act of 3d March, 
1797, already referred to. 

We now come to the law of 1830. under 
which this prosecution has been instituted. 
It is entitled, "An act for the more effectual 
collection of the impost duties." I have al- 
ready remarked upon the language of the sec- 
tion, which embraces the charge laid in this 
information. There is nothing doubtful or 
ambiguous in it, and I have found nothing in 
any antecedent law to affect the construction 
of this act, in the manner or to the purpose 
contended, for by the claimant The seventh 
section of this act also refers it to the secre- 
tary of the treasury to remit any forfeiture, 
whenever he is of opinion that no fraud on 
the revenue was intended. 
On the whole case, then, the fact being ad- 



mitted or proved to your satisfaction, that 
the box or package of laces in question, did 
contain articles not described in the invoice, 
I have no doubt on the law, that the whole 
package is forfeited, and that neither you nor 
I have any thing to do with the question, 
whether these articles got into the box by 
mistake or accident, nor with the intention, 
fraudulent or innocent, in putting them in. 
The law has given the decision of that ques- 
tion to another power in the government It 
belongs not to you or to me. 

The jury found a verdict for the United 
States. 
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Customs Latvs — Forfeitures — Omissions from 
Invoice— Evidence of Mistake. 

1. On an information for forfeiture of a pack- 
si ge of goods, containing an article not describ- 
ed iu the invoice, under the provisions of the 
act of May 28, 1S30 [4 Stat. 409], evidence of 
accident or mistake may be given, to rebut the 
inference of fraudulent intention, but is not a 
sufficient ground of defence. 

2. Where an article not described in the in- 
voice is found in -a package, the whole pack- 
age, and not the article alone, is forfeited un- 
der the provisions of the act of May 28, 1830. 

On the 16th October, 1830, the attorney of 
the United States for the Eastern district 
of Pennsylvania, filed an information 
against a package containing two hundred 
and fifty pounds of coney wool and five 
dozen and ten caps, imported into the 'port 
of Philadelphia on the 8th September, 1830, 
from Liverpool, in the ship Ann. The in- 
formation alleged that the goods were sub- 
ject to ad valorem duty, and that the pack- 
age being inspected was found to contain 
certain goods, wares, and merchandise not 
described in the invoice, whereby the same 
was forfeited; and due process of law, for 
the condemnation of the goods in question, 
was prayed for. On the 26th November, 
1833, Daniel Vail and Peter Marseilles filed 
a claim to the package. In answer to the 
information the claimants averred, that if 
the package did contain articles not de- 
scribed in the invoice, the same occurred 
wholly by accident and mistake, and with- 
out any intention to defraud the United 
States, and they alleged that it was not lia- 
ble to forfeiture. To this answer a general 
replication was filed on the part of the 
United States. 

On the 27th May, 1833, the case came on 

i [Reported by Henry D. Gilpin, Esq.] 
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for trial before Judge HOPKINSON and a 
special jury. 

On the part of the United States the orig- 
inal invoice, presented at the custom house 
by the claimants at the time of entry, -was 
produced. It described the package in ques- 
tion as containing only two hundred and 
fifty pounds of coney wool. It was proved 
that on opening it at the public stores five 
dozen and ten caps were found within. 
The counsel for the claimants then offered 
to read testimony, taken under a commis- 
sion to London, in order to prove that the 
articles thus omitted in the invoice, were 
put into the box by accident or mistake. 

Mr. Gilpin, U. S. Dist. Atty. 
Mr. Chauncey, for claimants. 

HOPKINSON, District Judge. The ques- 
tion of law in this case has been fully ar- 
gued and considered, in another case, by 
this court. It is my opinion, that the only 
fact we have to try here, is whether the 
package contained articles not described in 
the invoice. We have nothing to do with 
the intention, with which they were so put 
in the bos, nor whether it was done by mis- 
take and accident, or with a fraudulent de- 
sign upon the revenue. This is an inquiry 
for the secretary of the treasury to make, 
should the case be brought under his con- 
sideration, in the manner directed by the 
act of congress, and not for this court and 
jury to pass upon. In strictness, therefore, 
the evidence now offered should be rejected 
as having no relevancy to the issue; but, 
as the claimants are said to be respectable 
merchants, it may be due to them, or at least, 
no unreasonable indulgence, to allow them 
to show their case to the jury and the pub- 
lic, as it really is. I shall, therefore, permit 
the testimony to be read for the reason 
given, and not for any influence it can legal- 
ly have on the verdict. 

This evidence being read, and no other 
offered on the part of the United States, 
HOPKINSON, District Judge, delivered the 
following charge to the jury: It is the 
opinion of the court that, by the revenue 
laws, if any package, imported into the 
United States, shall be found to contain any 
articles not described in the invoice, the 
whole package shall be forfeited; and that 
this forfeiture cannot be avoided, by show- 
ing that the articles omitted in the invoice 
were put into the package by accident or 
mistake, and without any intention to de- 
fraud the United States. The power to re- 
mit the forfeiture, in cases of accident or 
innocent mistake, without a fraudulent in- 
tention, is given to the secretary of the 
treasury, and not to the court and jury by 
whom the issue on the information is tried. 

The jury found a verdict for the United 
States. 
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UNITED STATES v. PAGE. 

[9 Betts, D. C. MS. 57.] 

District Court, S. D. New York. June 12, 
1847. 

Shipping — Master's Bond for Retgrn of Sea- 
men from Foreign Voyage — Interpretation 
and Performance — Exceptions— Special Ver- 
dict. 

[1. The statutory bond given by the master 
to the United States when going upon a for- 
eign voyage, to exhibit his crew list, and pro- 
duce the persons named therein, to the first 
boarding officer on his return from the voyage, 
imposes upon him a duty not merely to receive 
them passively, and return them when willing, 
but requires him to exercise all his lawful au- 
thority for th» purpose of bringing them back.] 

[2. The exception in the statute and bond 
of the case of a seaman who "absconds," does 
not necessarily apply to the case of a deserter, 
or of one who leaves the ship openly; for in 
such case the seaman may be found and ap- 
prehended by the aid of the local authorities, 
and it is the master's duty to have this done.] 

[3. In an action on such a bond there was 
a special verdict finding that one of the sea- 
men was dissatisfied, applied to one of the 
foreign owners for discharge, and understood 
from the answer that his discharge was assent- 
ed to, and that he "left the ship, going to sea, 
VS miles out from Liverpool, and returned 
there in the steamboat which towed her out.'* 
Held, that the court could not construe this as 
a finding that the seaman "absconded," with- 
in the meaning of the bond, so as to relieve 
the master from liability.] 

[4. Assuming that there is no difference be- 
tween bonds at common law and statutory or 
official bonds, the master would not be exoner- 
ated from his covenant by merely showing 
physical inability, subsequently accruing on 
his part, to" perform it; or that others, whose as- 
sent and concurrence were necessary, could 
not be prevailed upon or compelled to aid or 
permit its performance.] 

[5. The exceptions enumerated in the stat- 
ute and bond are persons who may be dis- 
charged abroad with the written consent of the 
consul, etc., or who may have died or ab- 
sconded, or been forcibly impressed into other 
service. Held, that these express exceptions 
should be extended by construction to other 
cases of a like character, and that, as the mas- 
ter signed the bond in his official capacity, he 
should he considered as relieved from its per- 
formance, when by reason of sickness he be- 
comes unable to perform his duties, and is re- 
lieved in a foreign port and superseded by an- 
other.] 

PER CURIAM. The defendant [Pitkin 
Page] as master of the ship Hudson, on the 
24th day of March, 1845, at Mobile, executed 
to the United States a penal bond in the 
sum of $400, conditioned, that he would ex- 
hibit his crew list and produce the persons 
named therein to the first boarding officer at 
the first port at which he should arrive, on 
his return from the foreign voyage then to 
be made, except persons who may be dischar- 
ged abroad with the written consent of the 
consul, &c, or who may have died or ab- 
sconded, or been forcibly impressed into oth- 
er service. The declaration avers the for- 
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feiture of the bond and nega L ives the exist- 
ence of facts forming an exception or ex- 
cuse to the defendant. 

On the trial of the cause, a special verdict 
was rendered by the jury which finds these 
facts: The execution of the bond by the 
defendant. That William W. Benson was 
named on the crew list, and was one of the 
crew and chief mate of the ship, and per- 
formed the voyage with the defendant from 
Mobile to Liverpool, where the ship arrived 
the 7th day of May, 1845, when the defend- 
ant left her, being unable, in consequence of 
sickness, to attend to his duties on board. 
That a new master was appointed to the 
command of the vessel in place of the de- 
fendant, and the said Benson continued on 
board, discharged the outward cargo and 
took in the return one. That Benson was 
dissatisfied in not having the command of 
the ship given him, and applied to one of 
the owners, then in Liverpool, to be dis- 
charged; and understood from the answer 
. that his discharge was assented to, and left 
the ship, going to sea, 13 miles out from Liv- 
erpool, and returned there in the steamboat 
which towed her out. That the defendant 
was not on board the ship or steamboat at 
the time. On his return to Liverpool, Ben- 
son called on the defendant for the balance 
of wages due him and was told it should be 
paid him soon, and in four or five days aft- 
er, the defendant paid him $16, in full of 
the amount due him for his services on 
board the ship. That Benson never appear- 
ed before the United States consul for his 
consent to his discharge, and was so paid of£ 
and discharged without the consent and 
knowledge of the consul. That the defend- 
ant did not come to the United States in 
the ship. She arrived in this port July 
22, 1845, under command of the master ap- 
pointed in his place, this being the first port 
at which she arrived after the execution of 
the bond. That the defendant left Liver- 
pool after said sh'p sailed, and arrived at 
this port July 23, 1845, this being the first 
port at which he arrived after the execution 
of the bond. But neither the master of the 
ship nor the defendant has ever produced to 
a boarding officer here the said Benson. 
That on the 7th of August, 1845, Benson 
applied to the United States consul at Lon- 
don for relief as an American seaman, and 
was sent by the consul to New York in the 
ship Quebec, where he arrived in the month 
of September, 1845. The question upon this 
special verdict is whether the penalty of the 
bond can be enforced by the United States 
against the defendant. The undertaking 
has not been fulfilled to the letter, by the 
production of the seaman. Nor does the 
special verdict find specifically any of the 
facts named in the statute and condition of 
the bond, excusing the defendant from per- 
formance. 

It is argued in behalf of the defendant 
that the jury has found facts which the 
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court should interpret to be an absconding 
of the sailor from the ship. I do not say 
that it would be out of the province of tn»s 
court to give the facts found a name and 
interpretation not expressed by the jury. 
But in the case of a special verdict, I ap- 
prehend the court is not at. liberty to select 
between various imports of facts stated and 
give that adopted by it the effect of an ex- 
press finding by the jury. Trial per Pais, 
280. 

The court will draw the legal conclusion 
from facts found by a special verdict. But- 
ler v. Hopper [Case No. 2,241]. But if the 
legal affirmation or negative conclusion on 
the issue does not follow as a necessary 
consequence from the facts stated, no judg- 
ment will be pronounced upon it. State v. 
Duncan, 2 McCord, 129; Peterson v. U. S. 
[Case No. 11,036]; Stearns v. Barrett [Case 
No. 13,337]; [Barnes v. Williams] 11 Wheat. 
[24 U. SJ 415. The term "abscond," em- 
ployed in the statute and bond, is not to 
be understood solely in its ordinary accepta- 
tion or strict etymological meaning; but in 
deterrnining the sense in which congress in- 
tended to use it, regard is to be had to the 
connection and subject-matter to which it 
has relation. The provision has respect to 
the relation of the master of a vessel to his 
crew, and his control over them on a voy- 
age from the United States to foreign ports 
and back to this country. That control is 
taken away and lost when a sailor "ab- 
sconds," because in such a case the master 
loses the means of coercing the person of 
the seaman by force of his own authority, or 
aid of that of the country where his vessel 
is in port. Admitting that in this instance 
the seaman deserted the vessel, such deser- 
tion will not necessarily bring the master 
within the exception of the bond, for it is 
manifest that the absconding and desertion 
of seamen from vessels are not equivalent 
in all essential particulars. Desertion may 
be open and in defiance of the officers of 
the vessel, or may follow from continuing 
an absence forty-eight hours beyond the 
time of leave granted, and the sailor may 
all the while continue notoriously within 
reach of the authority of the master. The 
Bulmer, 1 Hagg. Adm. 163^ The Jupiter, 2 
Hagg. Adm. 229. Indeed, he may show 
himself daily alongside the vessel, but, con- 
tinuing to refuse to enter on board and do 
duty, he will be subjected to the pains and 
consequences of desertion. This is because 
the penalty -is personal to himself, and fol- 
lows his misconduct and dereliction of duty. 
But such condition of the sailor could not 
exonerate the master from the obligation of 
his bond. He is not merely to receive sea- 
men passively, and return them when will- 
ing and consenting to come home, but he as- 
sumes a positive obligation, and is bound to 
exercise all his lawful authority to fulfil it 
The court cannot assume in this case that 
the sailor left tne ship furtively, or, intend- 
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ing to elude the notice of the master, or that 
he any way concealed or secreted himself 
on board the steamboat, whilst that remain- 
ed by the ship. It is equally consistent 
with the finding of the jury to infer that he 
went openly from the ship, declaring his 
purpose to leave her and return in the 
steamboat to Liverpool. 

In the language of the supreme court, if 
there was evidence sufficient in the special 
verdict from which the jury might have 
found the fact (that the seaman left the ship 
clandestinely and without the knowledge of 
the master) yet they have not found it, and 
the court cannot, upon a special verdict in- 
tend it. Barnes v. Williams, 11 Wheat [24 
U. S.] 416. In my opinion, therefore, the spe- 
cial verdict does not place the defendant within 
any of the exceptions named in the condition of 
the bond. 

The remaining consideration is as to the 
legal effect and operation of the bond, and 
whether it is to be construed an absolute 
undertaking to restore the seaman, and 
must be pronounced forfeited unless one of 
the specifically excepted eases is proved to 
exist. Two considerations are involved in 
this inquiry: First, whether it became im- 
possible, in a legal sense, for the defendant 
to perform the condition of the bond by rea- 
son of events subsequent to its execution; 
and, second, whether the exceptions stated in 
the condition are to be taken as positive and ex- 
clusive of all others, or only as general de- 
nominations or classes of excuses, comprehend- 
ing likewise others of like character, not 
named. 

In considering the first point, no question 
will be raised whether a distinction exists 
between bonds, at common law and statutory 
or official bonds in the admission of the de- 
fence of inability of the obligor to perform. 
On this assumption it is clear that a party 
cannot be exonerated from his covenant by 
showing merely physical inability subse- 
quently accruing on his part to perform it; 
or that others whose assent and concurrence 
are necessaiy to its execution cannot be pre- 
vailed upon nor compelled to aid or permit 
its performance. The common-law rule is 
stringent and precise on this subject. 5 
Dane, Abr. 173, § 7; Mounsey v. Drake, 10 
Johns. 27; Com. Dig. "Condition" (D 1), 2; 
(L 14). The obligor takes the hazard of all 
contingencies which may impede or prevent 
his doing the act stipulated, other than those 
overpowering occurrences called acts of God, 
or of the public enemy, which displace and. 
supercede individual efforts and the ordinary 
connections and incidents of human affairs. 
The event of the defendant's indisposition 
and consequent absence from the ship would 
not prevent his having his undertaking ful- 
filled by his under-officers, and thus would 
not necessarily change his relations to the 
government and the subject-matter of the 
contract, and would not, accordingly, be 
deemed an obstacle interposed by the act of 
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God., and in that sense rendering it impos- 
sible for him to perform his engagement. 

The other point seems to me, however to 
present weightier and more prevailing con- 
siderations in support of the defence. There 
are forcible reasons for regarding the ex- 
ceptions named in the bond as indicating the 
description of facts .which should operate a 
defeasance, and not as intended to restrict the 
excuse to those specific particulars. If sailors 
are "forcibly impressed into other service" 
the master is exonerated, and assuredly the 
exemption would be extended, upon every 
principle of construction, to prisoners of war, 
or those captured by pirates, the condition of 
the bond looking to the interposition of an 
adversary force, irresistible by the master, as 
the ground of exeuse, and not to the disposition 
made by the seaman of the invading force and 
a just and rational interpretation of the excep- 
tions would therefore apply the principle to 
other facts of like character and effect with 
that specified. That this construction of the ex- 
ception may be admissible is also probable, be- 
cause the bond is exacted by statute and is giv- 
en by the defendant in his official character of 
master of the ship. He stipulates in that 
capacity, and the manifest import of the en- 
gagement is that it shall have relation to his 
acts whilst actually or virtually in command 
of the vessel. It calls for the exercise of 
his powers as master and such only. Viewed 
merely as a- personal obligation it would 
be senseless, if not nugatory; for the de- 
fendant, individually and independently of 
his ofiicial relation to the vessel, could have 
no rightful authority to keep or present the 
crew list to a boarding officer or control the 
movements of this seaman, and compel his 
continuing with the vessel or return to the 
United States. It was then necessarily the 
power of the master of the vessel which was 
designed to be bound by the bond, and to 
have it exercised to the end appointed; and 
that authority it was which the United States 
contracted with and relied upon. The excep- 
tions to this condition all tend to indicate 
and corroborate that construction of the con- 
tract. They release the defendant from its 
obligation, in cases where he could not have 
or employ the authority of master, and parity 
of reason would carry the exemption to 
every case where that authority no longer 
existed on his part or could not be legally 
exercised by him. In case of desertion not 
attended with concealment the master per- 
sonally, or those in his place for the time, 
his under-officers, have rightful power to 
bring back the deserter by force, or can apply 
to the local authorities to aid in recovering 
him. An omission to do one or both would 
be plainly a dereliction of duty, which the 
obligation of the bond properly covers. But 
in this ease, the defendant had ceased to be 
master of the ship. He could not arrest the 
sailor by his own authority, and had no right 
to invoke the aid of the civil magistrate to 
cause the arrest had the desertion taken 
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place in the port of Liverpool; and it is not 
•easily perceived what defence to an action 
for false imprisonment the defendant could 
have made, had he seized the sailor, and at- 
tempted to bring him home forcibly, after his 
relation as master of the vessel had terminat- 
ed. This train of reasoning might be ex- 
tended, but I shall content myself with stat- 
ing the general conclusions that the bond 
being given by the defendant as master of 
the ship, and received and exacted by the 
United States from him in that capacity, 
and having stipulated for acts and the exer- 
cise of powers by him as master alone, and 
pointing out exemptions from its obligation 
where that official authority could not be 
exercised or applied, I am of 'opinion that 
its penalty does not attach and cannot be 
enforced against him in respect to any of the 
crew leaving the ship after the defendant 
■ceased to be her master, and she was placed 
under the command of another person. 

Judgment must accordingly be rendered on 
the special verdict for the defendant. 



Case No. 15,987. 

UNITED STATES v. PAGE, 

[Hoff. Land Cas. 80.] i 

District Court, N. D. California. Dec Term, 
1855. 

Mexican Land Grafts. 
'This claim not resisted by the United States. 

[Claim of Thomas S. Page for four leagues 
of land in Sonoma county, known as the 
"Rancho Cotate." Confirmed by the board 
of land commissioners, and appeal taken by 
the United States.] 

S. W. Inge, U. S. Atty. 

Thornton & Williams, for appellee. 

HOFFMAN, District Judge. In this case 
the original grant was not produced, but its 
existence and loss are proved beyond all rea- 
sonable doubt by the depositions of the wit- 
nesses and the production of the expediente 
from the archives containing the usual docu- 
ments, and also a certificate of approval by 
the departmental assembly. The grant is 
also mentioned in the index of grants by 
the former government. No doubt was en- 
tertained by the commissioners as to the 
sufficiency of the proofs on these points, nor 
is any objection raised in this court in re- 
gard to them. The evidence discloses a full 
compliance with the conditions, and the de- 
scription in the grant and map determines 
its locality. No objection is raised on the 
part of the appellants to the confirmation of 
this claim, and on looking over the transcript 
we have not perceived any reason to doubt 
its entire validity. The decree of the board 
must therefore be affirmed. 

i [Reported by Numa Hubert, Esq., and here 
reprinted by permission.] 



Case No. 15,988. 

UNITED STATES v. PAGE. 

[2 Sawy. 353; i 17 Int. Rev. Rec. 158; 5 Chi. 

Leg. News, 363; 20 Pittsb. Leg. 

J. 158.] 

District Court, D. Oregon. March 17, 1873. 

Internal Revenue Laws — Wholesale Ltquor 
Dealer— Nonpayment op Tax — Indictment. 

1. An indictment which charges the defend- 
ant with carrying on the business of a whole- 
sale liquor dealer without the payment of a 
special tax therefor, at a certain place, con- 
tinuously, between certain dates, is sufficient 
without stating the means or circumstances by 
which he became such dealer. 

2. The rule upon this subject laid down in 
United States v. Howard [Case No. 15,402], 
affirmed. 

[This was an indictment against W. D. 
Page for violation of the internal revenue 
laws. Heard on demurrer.] 

Addison C. Gibbs, for the United States. 
Benton Killin, for defendant. 



DEADY, District Judge. The indictment 
in this case is found under section 44 of the 
act' of July 20, 1868 (15 Stat. 142), as amend- 
ed by the act of June 6, 1872 (17 Stat. 240), 
and charges that the defendant "did, on Feb- 
ruary 10, 1873, and continuously thereafter, 
until March 6 of the same year, exercise and 
carry on the business of a wholesale liquor 
dealer, without paying the special tax there- 
for." The defendant demurs to the indict- 
ment because the particular facts constitut- 
ing the crime are not stated therein. 

Among other things, said section forty-four 
provides, substantially, that any person who 
shall carry on the business of a wholesale 
liquor dealer, without having paid the special 
tax as required by law, shall be punished as 
.therein provided; and subdivision five of sec- 
tion fifty-nine of said act, as amended by the 
act of April 10, 1S69 (16 Stat. 42), and the act 
of June 6, 1872 (17 Stat. 240), declares that 
"every person who sells, or offers for sale, 
foreign or domestic distilled spirits, or wines, 
in quantities of not less than five gallons at 
the same time, shall be regarded as a whole- 
sale liquor dealer." 

Counsel for the demurrer insist that the in- 
dictment should not only state that the de- 
fendant carried on the business of a whole- 
sale liquor dealer, but, also, the means or 
particular acts whereby he carried it on— as 
that, at a time and place named, he sold 
distilled spirits, wines or malt • liquors, or 
offered them for sale, and in what quantities. 

In U. S. v. Howard [Case No. 15,402], this 
court held that: "An indictment which 
charges a defendant with carrying on the 
business of a retail liquor dealer, without 
payment of a special tax, at a certain place, 

i [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 



U. S. v. PALOMARJES (Case No. 15,990) 



[27 Fed. Cas. page 410] 



continuously, between certain dates, is suf- 
ficient, -without stating the means or cir- 
cumstances by which he became such retail 
dealer." 

The statute makes no difference in the 
definition of a retail and wholesale liquor 
dealer, except as to quantity; and if such 
an indictment is good in the one case it must 
be in the other. 

The general rule, which requires that the 
indictment should not only contain the de- 
scription of the crime charged, but also those 
particular facts and necessary circumstances, 
by which it is constituted and identified, is 
admitted. But this case falls within the ex- 
ceptions to the rule, where the crime is 
habitual character or conduct, and consists 
of a frequent repetition of similar acts, such 
as the case of a barrator, scold, etc. 

In re Undaur [Case No. 8,358], the petitioner 
had been indicted for being engaged and 
concerned in the business of a lottery ticket 
dealer, without any statement showing how 
or by what means he was so engaged and 
concerned. Having plead guilty and been 
sentenced to imprisonment, he subsequently 
applied for a writ of habeas corpus, on the 
ground that as no crime was charged in the 
indictment, therefore the judgment was er- 
roneous and void. The writ was denied; but 
on the argument no objection seems to have 
been made to the sufficiency of the indict- 
ment in this respect. 

In TJ. S.v. Fox [Case No. 15,156], the defend- 
ant was indicted for carrying on the business 
of a distiller, on September 1, 1866, and on 
divers other days up to and until December 
10 of the same year. After a verdict of 
guilty the defendant's counsel moved in ar- 
rest of judgment. One of the grounds of the 
motion was, that the indictment did not 
charge a crime, because it did not state the 
particular acts which would show that the 
defendant was a distiller. In passing upon, 
this point the court, Lowell, J., said: "As I 
have had occasion to observe in another case, 
the precedents prescribe a very simple form 
of charging such a crime as this. * * * 
And in general when the charge is, that a 
certain trade has been carried on, or that the 
defendant has sustained a particular char- 
acter, as that of a barrator, scold, etc., it is 
not essential to set out the particular acts 
which go to make up the trading or course of 
life. It would be otherwise if each act were 
a crime; or if by the statute definition a fixed 
number of separate acts made up the crime." 
Notwithstanding the able and ingenious ar- 
gument of counsel for the demurrer, I am 
satisfied with the ruling in U. S. v. How- 
ard [supra]. In principle and circumstances 
the cases are exactly alike. 

Because the statute has declared who shall 
be regarded as a wholesale or retail liquor 
dealer, the rule of pleading in this class of 
cases is not changed. In this respect the 
statute is simply a rule of evidence, pre- 
scribing what shall be sufficient evidence of 



the fact that a party did carry on either of 
these trades or businesses. 
[The demurrer is overruled.] 2 



Case KTo. 15,989. 

UNITED STATES v. PALMER. 

[2 Cranch, C. C. 11.] 3 

Circuit Court, District of Columbia. Nov. 
Term, 1810. 

Grand Joky — Witnesses. 

Witnesses cannot be sent to the grand jury 
on the part of the accused; nor can a grand 
juror be withdrawn after he is sworn, for a 
cause which existed before he was sworn. 

[Cited in U. S. v. Terry, 39 Fed. 362.] 

Mr. E. J: Lee stated that the witnesses 
were about to be sent to the grand jury on 
the part of the United States against one 
Palmer for perjury, and moved for leave to 
send up witnesses to the grand jury on the 
part of Palmer, and referred the court to 
Burr's trial at Richmond. He moved also 
to withdraw from the grand jury the mag- 
istrate who committed Palmer. As to the 
right to challenge grand jurors, he cited 
Hawk. P. C. (3d folio Ed.) 2, c. 25, § 16, pp. 
215. 307, and Id. c. 43, § 1, p. 412. By the Vir- 
ginia law, a magistrate of the examining- 
court is excluded from the jury. 

THE COURT said that, not being furnish- 
ed with any precedent of sending up wit- 
nesses to the grand jury on the part of the 
accused, they refused the motion, and re- 
fused to withdraw a grand juror after he 
was sworn, for a cause which existed be- 
fore he was sworn. See 4 Bl. Comm. 302. 



UNITED STATES (PALMER v.). See Cases 
Nos. 10,695-10,697. 

UNITED STATES v. The PALO ALTO. 
See Case No. 10,700. 



Case MTo. 15,990. 

UNITED STATES v. PALOMARES. 

[Hoff. Land Cas. 97.] 1 

District Court, N. D. California. Dec. Term, 
1855. 

Mexican Land Guants. 

The validity of this claim not contested. 

[Claim by the heirs of Francisco Guerrero 
Palomares for a lot 400 varas square in 
the Mission Dolores, San Franeisco county. 
Confirmed by the board of land commission- 
ers, and an appeal taken by the United 
States.] 

S. W. Inge, U. S. Atty. . 

Halleck, Peachy & Billings, for appellees. 



2 [From 17 Int. Rev. Rec. 158.] 

3 [Reported by Hon. William Cranch, Chief 
Judge.] 

1 [Reported by Numa Hubert, Esq., and here 
reprinted by permission.] 
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HOFFMAN, District Judge. It appears 
from the documentary evidence in this case 
that Governor Figueroa's order, dated 
March 5th, 1835, directed the commissioner 
of San Solano to furnish to such individuals 
of the colony as might desire to remove and 
establish themselves elsewhere, the neces- 
sary assistance to pass the bay, and to re- 
port to the government the persons who 
might do so, with their places of destination. 
On the fourth of November, 1836, Francis- 
co Guerrero petitioned Gov. Gutierrez, who 
had succeeded Figueroa, for a piece of land 
near the mission, and referred to the* pre- 
vious order of Figueroa allowing a settle- 
ment on any land that might be selected. 
This petition was referred to the administra- 
tor of the mission of San Francisco, by 
whom a favorable report was made, and the 
governor, on the thirtieth of May, 1836, 
granted to Guerrero the four hundred varas 
solicited according to his petition. The sig- 
natures of the documents are proved to be 
those of the officers by whom they purport 
to have been signed, and it is further proved 
that -the grantee almost immediately after 
went upon his land, built a house upon it, 
fenced it and converted it into a garden- 
it having been before marshy and unoccu- 
pied. The grantee and his family, the pres- 
ent claimants, continued to reside upon it 
until his death in 1851. No objections to 
this grant are made on the part of the Unit- 
ed States. It was confirmed by the board, 
and we see no reason for reversing their de- 
cision. The title of the claimants must 
therefore be confirmed. 



UNITED STATES (PANAUD v.). 
No. 10,704. 



See Case 



Case No. 15,991. 

UNITED STATES v. PARK et al. 

[2 CM. Leg. News, 385.] 

District Court, N. D. Illinois. Aug. 27, 1870. 

Internal Revenue — Capacity op Distillery — 
Pro Rata Tax. 
Under the act of July 4, 1868, if the gov- 
ernment fails or refuses to assign to a dis- 
tillery the necessary number of store-keepers, 
and directs that the distillery be run only a 
certain number of hours, it reduces pro tanto 
the productive capacity of the distillery, and 
can only collect a pro rata tax. 

Before BLODGETT, District Judge. 
[Nowhere more fully reported; opinion not 
now accessible.] 



Case M"o. 15,992. 

UNITED STATES v. PARKER et al. 

[2 Dall. 373.] i 

Circuit Court, D. Pennsylvania. April Term, 

1797. 
Capias ad Respondendum — Alias "Writ — Re- 
trospective Teste. 

[1. There is no effectual mode of issuing an 
alias capias ad respondendum but by testing it 

i [Reported by A. J. Dallas, Esq.] 



of the term to which the original writ was re- 
turnable; and there is no principle or usage 
which will authorize giving a retrospective teste 
as of April term, 1792, to an alias capias is- 
sued in August, 1796.] 

[2. Cited in Hunter v. U. S., 5 Pet. (30 
U. S.) 185, to the point that while a defendant 
is charged in execution, the debt is considered 
as satisfied, and that a discharge of one co- 
debtor is a discharge of all.] 

A capias had issued in this cause against 
Daniel Parker, Wm. Duer, and John Holker, 
returnable to April term, 1792; and the 
marshal then returned, cepi corpus as to 
Duer, (who gave special bail in due time) 
and non sunt inventi, as to Parker and Hol- 
ker. After a declaration was filed (reci'ting 
that the marshal had not found two of the 
defendants within his district, and proceeding 
against the other alone, upon the principles 
of the practice of the courts of Pennsylvania) 
after issue had been joined, and a variety of 
continuances, and other entries made upon 
the record, an original, not an alias, capias 
was issued, on the 8th of August, 1796, re- 
turnable to October term following, against 
Holker alone, upon which writ he was ar- 
rested; but on a hearing before Wilson, Jus- 
tice, he was discharged on common bail. 2 

Mr. Rawle, for plaintiff, observed, that 
upon principles of common justice, and, he 
thought, upon principles of law too, when 
there were several defendants, and one only 
was taken on the first writ, process might 
issue, from time to time, to bring the others 
into court, without compelling the plaintiff 
to discontinue his action. By the 11th sec- 
tion of the judicial act (vol. 1, Swift's Ed., 
p. 58, c. 9 [1 Stat. 7S]), it is provided, that 
the courts of the United States "shall have 
power to issue writs of scire facias, habeas 
corpus, and all other writs not specially 
provided for by statute, which may be neces- 
sary for the exercise of their respective 
jurisdictions, and agreeable to the principles 
and usages of law." It is only incumbent 
on the plaintiff, therefore, to shew, that the 
present writ is necessary to the efficient ex- 
ercise of the court's jurisdiction, and that it 

2 This action had been originally instituted 
in the supreme court of Pennsylvania; and 
Holker (who was then the only person arrested) 
pressed for a trial; but after an ineffectual op- 
position to an order for bringing on the cause, 
the attorney of the district entered a discon- 
tinuance. On this ground. I am informed, 
Judge Wilson directed common bail to be ac- 
cepted from Holker in the second suit. In Oc- 
tober term, the attorney of the district (Rawle) 
had obtained two rules: (1) That Holker shew 
cause, on the first day of the present term, why 
the writ issued should not be amended, con- 
formably to the precept, which, it was alleged, 
directed an alias capias; and (2) that Holker 
shew cause why the plaintiff should not file 
common bail for him. It was agreed, however 
that the case should be argued, as if the last 
writ had been an alias capias, reciting the 
original capias and return; and the only ques- 
tion discussed was— whether an alias capias 
could issue, after the lapse of so many terms, 
and under the circumstances appearing upon 
the record, to arrest Holker, and make him a 
party to the existing suit? 
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is agreeable to the principles and usages of 
law. It is admitted, that the course of pro- 
ceeding in England, is different. There, the 
defendant, who is not taken upon the writ, 
must be pursued to outlawry; and if he 
does not enter bail, in order to avoid the 
penal consequences, the plaintiff applies to 
the exchequer for a sequestration, and ob- 
tains payment from the outlaw's effects. 1 
Strange, 473; 2 W. Bl. 759; 2 Bl. Comm. 283. 
But no mode of proceeding to outlawry in 
civil cases, is recognized, or prescribed, by 
any law of the federal, or state, government; 
and even in criminal cases, it is question- 
able, whether the state law could furnish a 
rule for the United States. Unless, there- 
fore, the mode now pursued shall be sanc- 
tioned, endless inconveniences will arise in 
the administration of justice; for, the plain- 
tiff eannot discontinue his action, with- 
out certainly losing bail as to one 
defendant, while he has only a chance of 
obtaining it from another. If then, there is 
a necessity of adopting some process to pre- 
vent a right being without a remedy, the 
present process will be found perfectly con- 
sistent with the principles and usages of 
law; and the informality of the continuances 
will not be of sufficient moment to attract 
the attention of the court. SelL Prac. 400. 
Such process has been issued repeatedly, 
both in the supreme court and common pleas 
of Pennsylvania; though the regularity of it 
was never, indeed, contested. In England, 
however, the courts of law and chancery 
were bound by forms of writ, of almost im- 
memorial antiquity, and always prescribed 
by the express authority of parliament; 'till 
the pressure of business, and the diversity 
of the cases that arose, produced the statute 
of Westm. 2, which authorized the clerks in 
chancery to frame writs in consimili casu; 
and in the exercise of that authority, from 
time to time, a considerable latitude has 
been taken. 4 Reeves' Hist. Eng. Law, 426; 
2 Reeves' Hist. Eng. Law, 202; 2 Inst. 404, 
407; Gilb. 2-4, 8; Coke, 48. An authority 
strictly analogous is given to the federal 
courts by the judicial act; and as there is 
no common officina brevium, it follows, of 
course, that each court must frame its own 
writs, according to the nature of the re- 
spective cases. 

Gibson, Ingersoll & Dallas, for defendant, 
Holker, waived all objection to the mere 
form of the second capias^ but insisted, 
that even an alias capias could not issue, 
unless it was tested of the term, to which 
the original was returned, and made re- 
turnable to the next immediately ensuing 
term.s They exemplified the mode of pro- 
ceeding by outlawry in England, on a return 
of non est inventus as to one of several de- 

s IREDELL, Circuit Justice. Is it intend- 
ed to maintain the writ on the footing of an 
alias, unless issued to the nest term, after the 
return of the original capias? 

Rawle. I think it can be so maintained. 



fendants; the force of the issue joined; and 
the impracticability of making an amend- 
ment in the declaration filed, to meet the 
new case to be brought upon the record; 
from 1 Strange, 473; 1 Wils. 78; 2 Sell. Prac. 
3S9; 5 Com. Dig. 652. One defendant has 
given bail for the whole amount of the de- 
mand; the declaration expressly states, that 
Holker Is not a party to the suit; and an 
issue is actually joined by Duer alone. If, 
therefore, the plaintiff succeeds in the pres- 
ent object, how is the record to be new 
modelled, upon any principle of law, or 
practice, so as to be rendered consistent 
with itself, and with the truth of the case? 
What will be the title of the declaration;— 
of what term shall it be filed;— what shall 
be the form of the old, or any new, issue;— 
and what is to be done with the original 
writ, and its return? Thus, the perplexity 
arising from the plaintiff's doctrine, (which, 
if it is just in one case, must be just in every 
case) is endless and insurmountable. Sup- 
pose the suit originated in the common pleas, 
but had been removed into the supreme 
court before the second writ issues:— from 
which court shall the second writ issue, and 
may one half of the cause be depending in 
the court above, and the other half in the 
court below ? Suppose a verdict given on the 
first writ, before the second writ is returned: 
—can there be two verdicts for the same 
cause, how shall the amount be ascertained, 
or execution issue; and what is to be done 
if the verdicts should be contradictory? 
Suppose there are ten defendants to one con- 
tract, can it be reasonable or just, that there 
should be ten writs issued, or that ten bail 
bonds should be successively taken, for ten 
times the amount of the demand, or how is 
the bail to be modified and apportioned? 
Many other hypotheses might be fairly sug- 
gested to evince the extravagance, to which 
an allowance of the present motion would 
lead; and even after allowing it, there 
would arise another difficulty, in ascertain- 
ing in what action common bail should be 
entered for Holker, as there are now clearly 
two actions for the same cause on the rec- 
ords. See 5 Com. Dig. 297. But it is not 
intended to leave the plaintiff without a 
remedy. If the bail is satisfactory (and 
satisfactory bail can always be exacted, to 
the full amount of the demand upon the 
arrest of any one of the parties) the plain- 
tiff may proceed to recover judgment, con- 
formably to the state practice. If the plain- 
tiff is not satisfied with the bail, then there 
may be a discontinuance; or, perhaps, the 
process may be kept alive, from term to 
term, till all the parties to the contract are 
brought into court. 

Rawle, in reply. The consequences as- 
cribed to the doctrine, in support of the 
motion, owe all their extravagance to the 
imagination of the opposite counsel. There 
is an important distinction between usages 
of law, and the practice of courts;— the latter 
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beiir^ only a part of the former, and not, of 
course, as extensive. The question, there- 
fore, should not be referred to the practice 
of the state courts, but should be decided 
by the usages of law, under the act of con- 
gress; and if it is shewn, that the mode of 
proceeding, now pursued, is not inconsistent 
with the state practice, while it is agreeable 
to the usages and principles of law, it should 
be sanctioned by the court. The process of 
outlawry in England is neither a dilatory, 
nor a precarious, remedy; for, all the writs 
may issue at once; the effect, by pronoun- 
cing the civil death of the party, cannot be 
prevented; and the plaintiff is entitled to re- 
ceive his money from the public treasury 
out of the sequestered effects of the delin- 
quent. Sell. Prae. Here, however, it would 
be idle to suspend all proceedings against the 
defendant who is arrested; since there is no 
legal process by which the effects of a non- 
appearing defendant can be made responsi- 
ble; and it is uncertain when (if ever) he 
will come within the jurisdiction of the 
court. The process of outlawry was de- 
vised, principally, to get clear of the return 
of non est inventus, and to show that the 
plaintiff has done everything in his power 
to bring all the parties before the court; but 
it was never intended as an instrument of 
indulgence and benefit to the arrested de- 
fendant. • It is asked, however, in what way 
the record and pleadings may be made con- 
sistent, on the insertion of Holker's name 
as a defendant? In the first place, it is to 
be answered, that whenever bail is entered, 
it has relation, by a legal retrospect, to the 
first day of the term, to which the capias 
was returnable; so, the court may order 
Holker's bail to be filed as of April term, 
1792; and, thereupon, grant leave to imparl. 
As to the declaration, it may be amended to 
correspond with the fact; and even the case 
in 3 Wils. 7S, shews in what manner this 
difficulty may be overcome. 1 Sell. Prac. 
88, 260. Nor is it important how many de- 
fendants enter bail, or for what sum, since 
the plaintiff can recover no more than the 
amount of the demand for which the action 
is brought; and joint defendants may, in 
any case, give several bail bonds. The ob- 
jection to the division and multiplication of 
suits, will, likewise, vanish, when it is recol- 
lected, that the same effect is produced by 
the severance of pleas, which may take 
place (as many precedents in Lilly's Entries 
establish) in every action against several 
defendants:— A joint issue, and a joint judg- 
ment are not indispensably requisite; and 
this court has no superior court, which 
might involve the inconveniency of a re- 
moval of the suit upon the first writ, before 
the second writ had issued. If, upon the 
whole, the process, is a necessary instrument 
for the accomplishment of justice, it will be 
recognized and confirmed by the court, 
although it is not to be found in the ancient 
authorities of English law. 



THE COURT, having taken from the 12th 
to the lGth of April, to advise upon the sub- 
ject, delivered the following opinions, after a 
recapitulation of the entries on the record. 

PETERS, District Judge. There is no con- 
troversy on the state of the action, as it re- 
spects Wm. Duer, who has given bail for the 
full amount demanded by the plaintiff; and, 
it is conceded, that the process used on the 
present occasion, could not have been used in 
England. In that country, the outlawry in a 
civil case is. perhaps, an adequate remedy foi* 
the plaintiff; but it is always optional with 
the defendant, whether he will submit to the 
rigor of the proceeding, or enter special bail. 
In Pennsylvania, likewise, a remedy has been 
introduced by long usage; the plaintiff being 
allowed, if he pleases, to proceed, at once, 
against the defendant who is arrested: And 
now, as the laws of the United States have 
prescribed no specific mode for a case of this 
description, it is proposed, under the authority 
of the 14th section of the judicial act, that 
the court shall frame, or rather sanction, a 
new form of writ, which the plaintiff deems 
adequate to the purpose, and consistent with 
the principles and usages of law. But I am 
not a friend to this species of judicial legis- 
lation; nor do I think it necessary, or proper, 
to exercise the power of the court, in the 
present instance; even admitting the existence 
of the power to the extent contended for. It 
appears sufficient to my mind, to defeat the 
present motion, that the alias is not tested at 
the return of the original capias, nor made re- 
turnable at the next ensuing term. 5 Com. 
Dig. 239. There is no principle, or usage of 
law, that will sanction the idea of giving a 
retrospective teste, as far back as April term, 
1792, to an alias capias issued in August, 1790. 
I am, therefore, clearly of opinion, that, on 
this ground alone, both the rules must be dis- 
charged. 

IREDELL, Circuit Justice. I agree, in sub- 
stance, with the opinion of my Brother PE- 
TERS. Whatever idea "may be entertained of 
the authority of the court, to adopt the prac- 
tice of Pennsylvania, or to devise a new form 
of process upon the principles and usages of 
law, it does not appear to me, that the plain- 
tiff would be regularly entitled, under the 
present circumstances, to the benefit of either 
proceeding? for, there is no effectual mode of 
issuing an alias capias, but by testing it of the 
term to which the original writ was returned. 
The practice of Pennsylvania may be reasona- 
ble; and its antiquity at least would certainly 
entitle it to respect; but that practice goes no- 
farther, than to give to the plaintiff an option, 
either to suspend his proceedings 'till the non- 
appearing defendant can be arrested, or to 
waive, on filing a declaration, all chance 
against him, and enforce the suit only against 
the defendant, who is taken on the capias. 
In the present instance, it may have been ex- 
pedient to adopt the latter course of the alter- 
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native, on account of Mr. Holker's permanent 
residence in another state; but being adopted, 
the plaintiff is bound by it, and cannot, even 
on the principles of the Pennsylvania prac- 
tice, avail himself of Mr. Holker's casual vis- 
it to Philadelphia, without discontinuing the 
first action. What, indeed, would be the con- 
dition of the defendant, who is arrested, if a 
different construction were to prevail? He 
might be ready for trial; he might be able to 
prove that there was no cause of action; he 
might be desirous to avoid trouble and ex- 
pense by a prompt confession of judgment; 
or he might be the principal, and the non-ap- 
pearing defendant merely a surety, so that he 
could derive no advantage from the arrest of 
his colleague;— and yet he would be exposed 
to an indefinite term of imprisonment, or be 
held with his bail for an indefinite period in 
suspense, at the pleasure of a plaintiff, who 
should chuse to calculate upon any remote 
possibility of bringing all the defendants into 
court. The injustice and oppression to the de- 
fendant, furnishes a strong argument against 
the allowance of such a privilege to the plain- 
tiff. 

It is conceded, however, by the plaintiff's 
counsel, that the motion would be irregular, 
unless leave is given to file common bail for 
Mr. Holker, as of April term, 1792, when the 
original action was instituted. But why 
should such a retrospect be allowed? Mr. 
Holker was not then arrested; and shall the 
court countenance a , mere fiction; — a fiction 
not indispensable to justice, unknown to the 
law, and directly adverse to the truth of the 
case, exhibited for a number of years upon the 
record? No:— I am an enemy to every spe- 
cies of fictions. The fictions which have been 
incorporated into the law by long usage, (and, 
I believe, the cases of ejectment and common 
recovery afford the only fictions recognized in 
America) must be sustained; but as far as I 
can prevent the introduction of novelties of 
this nature, I shall be assiduous to do so. 
All the entries upon the record were true and 
regular at the time of making them. There 
is, therefore, no error to amend; but the court 
is asked, for the convenience of the United 
States, arbitrarily to abolish the writ and its 
return, the declaration, the issue, and the con- 
tinuances; and not only to undo all that has 
been previously done, but by an entry of com- 
mon bail, to ingraft, in effect, this falsehood 
upon the record, that Mr. Holker was arrested 
in April, 1792. But after all, I will not antici- 
pate an opinion, upon a ease in which an alias 
shall be regularly taken out, and continued, 
from term to term: though my present im- 
pressions are unfavorable,' even on that 
ground to the plaintiff's doctrine. The multi- 
plication of suits, the perplexity of entries, 
and the oppressive vexation of successive 
bail bonds, each for the full amount of the 
demand, are effects that could not be easily 
tolerated in the administration of justice. I 
have not heard, during the discussion, of 
any principle, or usage, of law, that would 



reconcile them to my mind: but this is not the 
foundation of the present decision; for, the 
irregularity in the teste and return of the 
alias capias is a sufficient reason to reject the 
plaintiff's motion. 
The rules discharged.* 

CHASE, Circuit Justice. The whole pro- 
ceeding is to my mind unintelligible and irreg- 
ular. There is only one of the parties to the 
contract, and only one of the defendants 
named in the writ before the court; and no 
process of outlawry has been prosecuted 
against the others; how shall we proceed to 
give judgment? Again: to what is the plea of 
non assumpsit to be applied? Is it, that the 
appearing defendant did not assume himself, 
or that he did not jointly assume with the oth- 
er defendants? And how comes the plea of 
the statute of limitations to be added, without 
the leave of the court? But the counsel will 
have time to reflect upon these difficulties. 
For, the jury are not sworn, even in this ir- 
regular state of the record, to try the issues 
between the parties; and therefore, the court, 
on its own aumority, will direct the juror last 
qualified to be withdrawn. 

A juror was, accordingly, withdrawn, and 
the action continued till the next term. 
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Case No. 15,994. 

UNITED STATES v. PARKHILL. 

[2 Wkly. Notes Cas. 604, note.] 

District Court, W. D. Pennsylvania. June 15, 

1875. 

Internal Revenue Officers— Visitortal Powers 

— Examination op National Banks. 

[Visitorial powers are not conferred upon 
the internal revenue officers, under Rev. St. 
§§ 3177, 5241, whereby they would be author- 
ized to examine the checks of a national bank.] 

In this case the defendant [the cashier of 
the Monongahela National Bank of Browns- 
ville, Pennsylvania] refused to allow a dep- 
uty collector of internal revenue to examine 
the bank's checks. On the trial the district 
judge directed the jury to find a verdict pro 
forma for the plaintiff, subject to the opin- 

4 The cause (which was indebitatus assump- 
sit) came on for trial before CHASE and PE- 
TERS, Justices, at 'April term, 1798, when, 
after the opening was commenced by Rawle, 
for the plaintiff, it was discovered that the plea 
of "non assumpsit" was entered in short, and 
that the statute of limitations had, also, been 
pleaded; though the jury were only sworn to 
try the issue, and not the issues, joined between 
the parties. 
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ion of the court upon the question of law 
whether, under the acts of congress, visitorial 
powers over national banks are conferred upon 
internal revenue officers. 

Upon the argument on the point reserved 

Mr. Reed, for plaintiff, contended that such 
powers were vested in revenue officers by Rev. 
St § 3177, and that Id. section 5241 did not 
exclude them therefrom. , 

Mr. Sweitzer, for defendant, argued these 
two propositions: (1) That section 37 of the 
act of June 30, 1884, (Rev. St. § 3177 [13 
Stat. 238]), did not, in terms or by fair im- 
plication, extend to or include national 
banks; (2) that national banks are protect- 
ed by positive statute against any other 
visitorial powers than such as are author- 
ized by the national bank act, and such as 
are vested in courts of law and chancery. 

Before McKENNAN, Circuit Judge (sitting 
as assessor), and MeCANDLESS, District 
Judge. 

THE COURT ordered judgment to be en- 
tered for the defendant upon the point re- 
served. 
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UNITED STATES v. PARMELE. 

[1 Paine, 252.] i 

Circuit Court, D. Connecticut. April Term, 

1810. 

Principal and Agent — Contract in Agent's 
Name. 
No action will lie in the name of a principal, 
on a written contract made by his agent in 
his own name, although the defendant may have 
known the agent's character; and a demurrer, 
in such a case, to the declaration, where the 
United States were the plaintiffs, was sus- 
tained. 
[Cited in Chandler v. Coe, 54 N. H. 567. 

Distinguished in Gilpin v. Howell, 5 Pa. 

St 50; Huntington v. Knox, 7 Cush. 375. 

Cited in City of Providence v. Miller, 11 

R. I. 278; Sisson v. Cleveland & T. R. 

Co., 14 Mich. 496.] 

[Error to the district court of the United 
States for the district of Connecticut.] 

LIVINGSTON, Circuit Justice. This cause 
coming up on a demurrer to the declaration, 
if that be insufficient there must be judg- 
ment for the defendant below. This action 
is brought on a written contract of the de- 
fendant [John Parmele] by which he ac- 
knowledged to havt received from one Ste- 
phen Rainy one hundred barrels of flour, 

i [Reported by Elijah Paine, Jr., Esq.] 
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and agreed to be holden therefor to Alex- 
ander Wolcott, Esquire, or order, when 
called for, he paying ten cents per barrel 
storage. The objections to the declaration 
are, that no demand is stated to have been 
made of the defendant, nor any tender of 
the storage; and that no action will lie on 
this agreement in the name of the United 
States. The last objection is the only one 
which will be examined, for if that be well 
taken, 'the plaintiffs cannot recover in this 
suit. To obviate the force of this objection, 
which seemed to be felt, it has been said, 
that the action is not founded on the writ- 
ten contract, but on the right which vested 
in the United States by the seizure and con- 
demnation of this property; and that the 
agreement was only made use of as evi- 
dence. Whether such an action could have 
been brought, this court is not bound to 
say; but the present suit is not of that de- 
scription. It proceeds entirely on the de- 
fendant's contract, and the court, if it can- 
not discover his liability there, has no right 
to look for it elsewhere. It is also contend- 
ed, that an interest in the United States is 
sufficient for the purpose of maintaining 
this suit Such an interest, it is true, is dis- 
closed in the declaration, so far as a seizure 
and confiscation could give it; but a science 
of these matters not being imputed to the 
defendant, it is not easy to perceive how he 
could suppose the public had any interest 
in the flour committed to his- keeping. But 
if he knew every thing, it will not, in the 
judgment of this court, make any differ- 
ence. 

The United States, in a case of this kind, 
have no privilege or rights beyond those of 
an individual. If they sue on a contract, 
they are as much held to prove it as a pri- 
vate citizen, and any variance will be as 
fatal in the one case as the other. If this 
flour had been private property, but not that 
of Rainy or Wolcott, and it had been known 
to be so to the defendant, yet on this con- 
tract no suit could have been maintained, 
but in the name of the parties to it. None of 
the cases cited show that the cestuy que trust 
can bring an action at law, on an agree- 
ment made with his trustee. There is a fit- 
ness in confining the remedy to the party' 
to whom the promise is made; in which ease 
the judgment can always be pleaded in bar 
to another action. If the United States re- 
cover in this action, who can say that Par- 
mele may not be vexed by another suit in 
the name of Rainy or Wolcott? The court, 
although it has an opinion, is not called up- 
on to say who would have been the proper 
plaintiff in this case; but as no promise was 
made to the United States, it Is sufficient to 
say, that they have altogether failed in mak- 
ing out their cause of action. The court 
cannot say, that an engagement to deliver 
this property to Rainy or Wolcott was one 
to deliver it to the United States, or to their 
marshal of this district Where there is no 



U. S. v. PARROTT (Case No. 15,998) 



[27 Fed. Cas. page 41 6J 



difficulty in suing in the name of the party 
to the contract, there can be no necessity 
of supporting the suit of a stranger to it; 
and without a precedent in point, the court 
would feel great reluctance in making one. 

This case has also been likened to those 
of principal and factor; and it has been 
said, and correctly, that the former can sue 
on a sale made by the latter, although he 
be not at the time known to the purchaser. 
Courts of law, out of their great solicitude 
to protect the interest of a principal, have 
gone great lengths in identifying him with 
his agent or factor, and as a necessary con- 
sequence, have permitted a suit in his own 
name, although he be not, except by impli- 
cation of law, a party to it. But the court 
does not know that such suit was ever sus- 
tained on the contract itself, where one in 
writing took place between the factor and 
vendor, in which the name of the principal 
did not appear. What use might be made 
of such a paper, as matter of evidence, is 
one thing; but that a suit can be brought 
upon it in the name of any but a party to 
it, has not been shown; nor is it believed 
that such is the law. Without then dis- 
turbing any of the cases of this class which 
have been referred to, this court cannot, 
when sitting as a court of law, say, that an 
express and written promise to do a thing 
to Rainy or Wolcott, is a contract to do the 
same thing to the United States. It looks 
in vain to the writing itself for such an en- 
gagement; and that is the only source from 
which it has any right to make its deduc- 
tions. It is on that which the plaintiffs 
have relied, and if they do not succeed in 
showing an assumpsit there, they fail in 
their action altogether. 

Upon the whole, as the United States have 
sued on a written contract, to which they 
are not parties, and in whieh they are not 
even named, but which appears to have 
been made with other persons, it is the 
opinion of this court, that the judgment of 
the district court was erroneous [case unre- 
ported], and must be reversed. 
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UNITED STATES v. PARROTT et al. 

[1 McAll. 271; i Hoff. Op. 234; 7 Morr. Min. 
Rep. 335.] 

Gircuit Court, N. D. California. July Term, 
1858. 

Injunction against Waste— Practice— Parties 
— Equity Jurisdiction — Denials op Answer 

— Affidavits — Public Mineral Lands. 
1. On a motion for injunction to enjoin waste, 
the complainant cannot, on bill and answer, 
read affidavits in support of his title. 
[Cited in Farmer v. Calvert Lithographing, 
etc., Co., Case No. 4,651.] 

i [Reported by Cutler McAllister, Esq.] 



2. The general rule is, that all persons in- 
terested in the object of the bill, are proper 
parties. There are qualifications to this rule; 
and the court will not suffer it to be so applied 
as to defeat the purposes of justice. 

3. On a motion to dissolve an injunction,, 
matters set up by way of avoidance in the an- 
swer responsive to the bill, should be deemed, 
on such motion, equivalent to an affidavit by 
the defendant. Such matters, on the final 
hearing, must be proved by the defendant. 

4. The jurisdiction of this court is limited 
to certain persons and matters, but within 
those limits it can confer a remedy when a 
plain, adequate, and complete one cannot be 
had at law. In the exercise of its equity ju- 
risdiction within those limits, it can afford re- 
lief where it can be afforded by the principles 
of the high court of chancery in England. 

5. Injunction may issue to stay irreparable 
mischief or waste, in cases of disputed title. 

[Cited in Le Roy v. Wright, Case No. 8,273.] 

6. Where the answer denies, directly and 
positively upon personal knowledge, the alle- 
gations of the bill, it "denies the equity of the 
bill," and, acting upon it as evidence, the in- 
junction will be dissolved by the court, in the 
absence of extraordinary circumstances. 

7. Query: — Whether, in a case of irrepara- 
ble mischief, the court will permit affidavits to 
be read in contradiction to positive denials of 
the answer? 

8. Where fraud, forgery, and ante-dating 
are distinctly alleged in the bill, and the only 
denial of them is on "information and belief," 
it is not a "denial of the equity of the bill," 
and cannot arrest the issue of an injunction, 
or authorize a dissolution of it if one has been 
granted. 

[Cited in Cole Silver Min. Co. v. Virginia & 
G. H. Water Co., Case No. 2,990.] 

9. The working of a gold mine is the taking 
away the substance of the estate. 

10. Mere insolvency, if inconsiderable, would 
not give jurisdiction to the court; but where 
the amount is great, and the inability of the 
party to respond is greatly disproportioned to 
that amount, such insolvency would be an ele- 
ment to influence the action of the court, and 
where it exists is proper subject for an alle- 
gation in the bill. 

[Cited in brief in Dormueil v. Ward, 108 III. 
216.] 

11. The United States have not conveyed or 
dedicated the minerals in the public lands to- 
individuals or the public. 

[Cited in Lee Doon v. Tesh, 68 Cal. 4S, & 
Pac 97, and 8 Pac. 621.] 

12. The institution of an action at common 
law, prior to the exhibition of a bill in equity, 
for injunction, is the general rule; but such 
action is not an indispensable prerequisite in 
all cases. 

13. A court of equity will, in some cases, 
enjoin against the removal of the fruits of 
past waste. 

The bill in this case is filed for an injunc- 
tion, and the appointment of a receiver. The 
object is to restrain the working of a quick- 
silver mine, known as the "New Almaden,"' 
of the alleged value of $25,000,000 and from 
which defendants are extracting minerals to 
the annual value of $1,000,000. It alleges 
that the title under which defendants claim 
to hold possession, is derived from the Mex- 
ican government, and that the same, inde- 
pendently of all other defects, is forged and 
ante-dated. That defendants have, through 
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one Andres Castillero, in their own behalf, pe- 
titioned the board of land-commissioners or- 
ganized tinder the act of congress of March 3, 
1851, for a confirmation of their claim; which 
application is now pending on appeal before 
the district court of the United States for the 
Northern district of California. The bill 
prays for an injunction to enjoin the destruc- 
tion of the mine until the title to it is de- 
termined by the tribunals to which its adjudi- 
cation is finally confided. 

P. Delia Torre, Dist. Atty., Edmund Ran- 
dolph, and B. H. Stanton, for the United 
States. 

A. 0. Peachey and Gregory Yale, for de- 
fendants. 

Before McALLISTEK and HOFFMAN, Dis- 
trict Judges. 

MCALLISTER, District Judge. The mag- 
nitude of the interests involved, the novelty 
of this case in some of its features, the fact 
that the documentary title on which the de- 
fendants to a certain extent rely, was ob- 
tained from Mexico pending the war between 
that country and this, a few weeks prior to 
the occupation of this country by the Amer- 
ican forces, the allegation that such docu- 
mentary title was procured by a conspiracy to 
defraud the United States and was forged 
and ante-dated,— are circumstances which 
have invested this case with no ordinary in- 
terest outside these walls. That interest has 
been reflected upon those who have appeared 
in court as the representatives of the respec- 
tive parties, as evidenced by the strenuous 
and zealous efforts which have been made by 
the respective counsel. This court is remind- 
ed by this condition of things, of the remarks 
of Chief Justice Marshall, in Mitchel v. U. S., 
9 Pet. [34 U. S.] 723. "Though the hope of 
deciding causes to the mutual satisfaction of 
parties would be chimerical, that of convin- 
cing them that the case has been fully and 
fairly considered, that due attention has been 
given to the arguments of counsel, and that 
the best judgment of the court has been ex- 
ercised on the case, may be sometimes in- 
dulged. Even this is not always attainable. 
In the excitement produced by ardent con- 
troversies, gentlemen view the same object 
through such different media that minds not 
unfrequently receive therefrom precisely op- 
posite impressions. The court, however, 
must see with its own eyes, and exercise its 
own judgment, guided by its- own reason." 
The present proceeding may be viewed as in 
the nature of an information on the part of 
the government through its law officer. It is 
a bill filed by the district attorney of the 
United States in their behalf. It sets out the 
title of the United States to certain premises: 
that defendants are in possession of said 
premises, which consists of a mine of vast 
value, and are extracting its minerals to an 
amount in value of $1,000,000 per annum, and 
have abstracted already minerals 'to the 
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amount of $8,000,000. It charges their pos- 
session to be tortious, and that the title under 
which defendants hold such possession was 
forged, false, antedated, and fabricated in 
pursuance of a conspiracy formed to cheat 
and defraud the United States of their rights 
to the said property; that defendants have filed 
a petition in the name of one Andres Castil- 
lero to the board of land-commissioners un- 
der the act of congress passed March 3, 1851 
[9 Stat.- 631], which is pending on appeal be- 
fore the district court of the United States, 
for the Northern district of California, the 
object of which petition is to obtain from the 
United States a confirmation of the title 
which they pretend to hold from the Mex- 
ican government. It further alleges that de- 
fendants are destroying the substance of the 
mine, that they are unable to respond for the 
damages which have already accrued and 
still may accrue, and prays that an injunction 
may issue to stay the waste they are commit- 
ting and threaten to commit, until the de- 
termination of the title by the tribunals to 
which the adjudication of it is confided by law 
shall take place, and that a receiver be ap- 
pointed to take charge of the property inter- 
mediately. 

This bill has been met by a demurrer and 
an answer. Double pleading in a court of 
equity is not allowable; and the answer in 
this case being a general one, overrules the 
demurrer upon the settled doctrine of the 
court. Taylor v. Luther [Case No. 13,79<3]. 
So that the demurrer may be dismissed with 
out further observation, and the case stand 
on the bill and answer. Id. When the motion 
for injunction was -nade, the solicitors for 
defendants objected to any affidavit offered 
by complainants as to title. It was agreed 
that such affidavit might be read, and its ad 
missibility argued on the discussion by coun- 
sel of the merits, and decided by the court 
in its opinion. Affidavits for defendant re- 
sponsive to those on the part of complain- 
ants as to title, were admitted to be read, 
subject to the decision whieh should be 
made by the court on the admissibility of 
the complainants' affidavits to title. This 
motion for an injunction could be dis- 
posed of in a comparatively brief time; but 
the objections urged against the jurisdiction 
of the court, and to the character and form of 
this proceeding, have been numerous, and 
urged with so much zeal and apparent con- 
viction in their correctness, that it is proper 
that special notice should be taken of them, 
in the hope of convincing parties that the 
court has "fairly considered the case, that 
due attention has been given to the argu- 
ments of counsel, and that the best judgment 
of the court has been exercised in the case." 

The first question, then, is the admissi- 
bility of affidavits as to title, presented by 
defendants. The right of the plaintiff to 
read affidavits on a motion for injunction is. 
declared to be a well-settled rule. It is his 
unquestionable right, say the court in Ken- 
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sler v. Clarke, 1 Rick. 620 [2 Hill (S. C.) 
620], to read affidavits on an application for 
an injunction in the support of the allega- 
tions in his bill before the coming in of the 
answer; and as constituting a part of his 
case, they may be read on any subsequent 
motion to perpetuate or dissolve the injunc- 
tion. But the court lays down the rule that 
no affidavits filed subsequently to the com- 
ing in of the answer can be read, for the 
reason it was calculated to surprise the de- 
fendant. The only exception to this rule 
of the right of plaintiff is to be found in 
the cases of waste and such as are analo- 
gous, for the purpose of preventing irrepa- 
rable mischief; and that exception limits 
the affidavits to waste, insolvency, or other 
collateral fact, and does not permit them to 
extend to the question of title. This excep- 
tion as to affidavits as to title was asserted 
by Lord Eldon in Morphett v. Jones, 19 
Ves. 350, and in Norway v. Rowe, Id. 157; 
and seems to be recognized by the text-writ- 
ers, by the case cited above from South Car- 
olina, and by other decisions. Mr. Justice 
Story, in the ease of Poor v. Carleton [Case 
No. 11,272], has intimated his doubts as to 
the existence of a good reason for the rule 
which denies the right of a complainant to 
read affidavits as to title, in a case of irrep- 
arable mischief; and the remarks of the 
learned judge upon the point are entitled 
to much consideration, and may lead here- 
after to a qualification of the rule. The 
proposition for which he contends is, that af- 
fidavits to title should upon general prin- 
ciples be looked to, not for the purpose of 
establishing title, but to enable the court 
to see if probable foundation existed to be- 
lieve that the complainant may establish 
his title and be liable intermediately to ir- 
reparable injury. In the case of Tobin v. 
Walkinshaw [Id. 14,068], decided by this 
court, it went into a full consideration of 
the case of Poor v. Carleton [supra]; and 
inasmuch as the point was not directly be- 
fore the court in that ease, and the learned 
judge in that case admitted that affidavits 
to title were only to be looked to for a qual- 
ified purpose, considering too, as well set- 
tled, that on a motion for an injunction a 
court of equity is not to look into title, this 
court came to the conclusion it would be bet- 
ter to adhere to the ancient rule until quali- 
fied by some authoritative decision directly 
on the point. The court, therefore, decid- 
ed that affidavits to title could not be read. 
The law announced in that case must be ap- 
plied to the present, and so much of the affi- 
davits of plaintiff: in this case as goes to 
title must be discarded by the court in the 
adjudication of this motion. The affidavits 
of the defendants, which were admitted to 
be read as responsive to plaintiffs affidavits, 
must be also rejected. As the court ex- 
cludes the plaintiff's, on a consideration of 
the question of their admissibility, which 
by consent of parties when they were read 



was reserved for its decision, the affidavits 
of the defendants must share the same fate. 
The only ground on which they could be re- 
ceived was, that they were responsive to 
the affidavits of complainant as to title. In 
the absence of any such, no rule is better 
settled than that defendants cannot read 
affidavits to support their answer. 1 Hoff. 
Ch. Prac. 360; Roberts v. Anderson, 2 Johns. 
Ch. 202; 2 Hill (S. C.) 620. In the language 
of Lord Eldon, in Norway v. Rowe, 19 Ves. 
157, "the title must be taken on the answer." 
The ease, therefore, is to be discussed on the 
pleadings— the allegations in the bill as veri- 
fied by the affidavits accompanying them, 
exclusive of any portion of them which go 
to title, and the denials in the answer. 

A preliminary inquiry is, as to the juris- 
diction of the court as to the parties. The 
decision of this court in the case of Tobin v. 
Walkinshaw [supra] has been cited as an 
authority which settles the question raised 
in favor of the objection taken by the de- 
fendants' counsel to the jurisdiction of this 
court, on the ground of want of parties. A 
reference to the structure of the bill in that 
case and in this, will show that, whatever 
may have been the language of the court 
arguendo in that case, it can not be cited 
as an authority in the present In that case, 
it was alleged that defendants held under a 
conveyance from one Andres Castillero. 
There was no allegation that he was beyond 
the jurisdiction of this court, nor any prayer 
that he might be brought into court, should 
he at any time come within the reach of its 
process. It prayed for the cancellation of 
deeds in the hands of absent persons; it 
prayed for an account of all the profits of the 
mine for the preceding year, and for a per- 
petual injunction. By the subsequent plead- 
ings it was ascertained, that two persons 
resident in this city, within the jurisdiction 
of this court, equally interested with defend- 
ants, were not made partes to the bill. It 
was in relation to such a bill the court said: 
"But the bill asks, that an account of profits 
belonging to other people be taken, and title- 
deeds to property in which those other and 
absent persons are as much interested and 
to a larger extent than the defendants them- 
selves, shall be canceled." The court furth- 
er said: "But there is one feature in this 
case which distinguishes it from all others. 
It is, that two absent persons (Parrott and 
Bolton), whose interests would be affected 
by a decree, are residents of this city, and 
within the reach of the process of this court. 
But if by bringing them before the court, 
this ease would be beyond the jurisdiction of 
this court, can the court by indirection ad- 
judicate upon their rights, and thus do in- 
directly what it could not do directly?" 

Now, the present bill makes all persons in 
interest, within the reach of the process of 
the court, parties to the bill. It alleges, that 
certain persons who are absent from this 
state hold possession of the mine, by the de- 
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fendants as their agents, and prays, if they 
come within the jurisdiction of this court, 
they may he made parties. It asks for the 
delivery and cancellation of no deeds, nor 
any account of profits. It asks from the 
defendants the value of the ore extracted 
and carried away by either of them, or by 
any other person with license and consent 
of them, or either of them, while in posses- 
sion, as alleged wrongdoers, of the premises. 
It alleges, that under the act of March 3, 
1S51, entitled "An act to ascertain and settle 
private land-claims in the state of Cali- 
fornia," a petition in conformity with the 
provisions of that act has been submitted to 
the board of land-commissioners in the name 
of one Andres Castillero, for and in behalf 
of defendants, asking for a confirmation of 
the claim to the premises in dispute held 
under a Mexican title; which proceeding is 
pending on appeal before the district court 
of the United States for the Northern dis- 
trict of California, before which tribunal the 
alleged title of the premises is now await- 
ing adjudication. The bill prays for an in- 
junction to enjoin the destruction of the 
premises before the termination of that ad- 
judication. 

The averment of the answer which raises 
the objection to the jurisdiction is, that 
certain persons resident in foreign countries 
are associated with defendants, and the" 
names of some of them are unknown. The 
lands and mine are admitted to be in posses- 
sion of the agents of the company of which 
the said non-residents are parties. The ques- 
tion presented is, whether where the parties 
are prosecuting a claim in the district court 
by their attorneys, and holding possession 
and enjoying the proceeds of the premises 
by their agents, the court has the power to 
protect the property, or is deprived of that 
power because some of the parties are with- 
out the jurisdiction of the court. The af- 
firmative of this proposition, if sustained, 
would be attended with singular results. It 
would only be necessary for parties to asso- 
ciate themselves with foreign parties who 
were beyond the process of this court, and 
entire exclusion from any equitable relief 
required by others who may have rights to 
or claims on the property In their posses- 
sion, would be the result. The general rule 
in a court of equity is, that all persons who 
are interested in the object of the bill are 
necessary and proper parties. There are ex- 
ceptions to this rule, which are governed 
by one and the same principle, which is— 
as the object of the general rule is— to accom- 
plish the purposes of justice between all the 
parties in interest; and it is a rule founded in 
some sort upon public convenience and 
policy, rather than upon positive municipal 
or general jurisprudence. Courts of equity 
will not suffer it to be so applied as to de- 
feat the very purposes of justice, if they 
can dispose of the merits of the case before 
them without prejudice to the rights of other 



persons who are not parties, or if the circum- 
stances of the case render the application of 
the rule impracticable. Story, Eq. PL § 77. 
The first exception to the rule stated by 
Judge Story is founded upon the utter im- 
practicability of making the necessary or 
proper parties, by reason of their being be- 
yond the process of the court. Id. § 79. This 
ground of exception is peculiarly applicable 
to suits in equity in the courts of the United 
States. If, therefore, this rule as to parties 
were of universal application, many suits in 
those courts would be incapable of being sus- 
tained therein; and Judge Story states that 
the general rule in the courts of the United 
States, is to dispense, if consistently with 
the merits of a case it can possibly be done, 
with all parties over whom the court would 
not possess jurisdiction. Id. § 79. Parties to 
bills are divided into three classes— nominal, 
necessary, and indispensable. The act of 
congress of February 28, 1S39 (5 Stat. 321), 
and the 47th rule of equity of the circuit 
courts of the United States, were enacted to 
remove the disability alluded to by Judge 
Story, in the circuit courts, in the adminis- 
tration of justice, where some of the parties 
were beyond the jurisdiction of the court. 
The judicial construction placed upon those 
enactments is, that they have dispensed 
with the duty of making nominal or neces- 
sary parties where it is impracticable to do 
so by reason of their being beyond the reach 
of the process of the court; but the presence 
of an indispensable party is as necessary 
to the jurisdiction of the court as it was be- 
fore the enactment of the rule and the law. 
The presence of an indispensable party is 
demanded by the consideration that no court 
of equity, however general its jurisdiction, 
can adjudicate directly upon the rights of a 
party unless he is actually or constructively 
present [Mallow v. Hinde] 12 Wheat. [25 
U. S.] 194. The absent parties are undoubt- 
edly necessary parties, and had they been 
within reach of the process of this court, 
must have been made parties to the record. 
But are they, under the circumstances, so 
indispensable as parties, as to prevent any 
decree by this court? 

In this ease it is alleged in the bill, that 
certain parties reside out of the jurisdiction 
of this court; and it prays that they may 
be made parties whenever they shall be 
found within its jurisdiction, in conformity 
with the 22d rule of equity. The answer ad- 
mits that they reside beyond the jurisdiction 
of the court, and the names of some of them 
are unknown to defendants. It admits the 
possession of the property by the agents of 
those absent parties, which agents are made 
parties to this bill. The same parties are in 
the district court prosecuting a claim to the 
same property in the name of Andres Cas- 
tillero against the plaintiffs. No act is re- 
quired to be done by these parties. They are 
before the district court, where their rights 
in the property are to be adjudicated. Not 
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actually, they are constructively present on 
this motion. 

In the case of Osborn v. U. S. Bank, 9 
"Wheat [22 U. S.] 73$, the bill was against, 
and the decree was rendered against, an in- 
dividual who was the agent of another, who 
was not a party to the bill, being a sovereign 
state, and who could not be made a party. 
The objection in that case was, that as the 
real party cannot be brought before the court, 
a suit could not be sustained against the 
agents of that party. "Why," ask the court 
(page S43), "may not it (this court) restrain 
him from the commission of a wrong which 
it would punish him for committing?" The 
case of Osborn v. U. S. Bank was a demand 
for money of the principal in the hands of an 
agent, which belonged to a principal not a 
party to the record. Hence, this court in its 
opinion in the ease of Tobin v. "Walkinshaw 
- [Case No. 14,06S], in commenting on that, 
state as one of the grounds of difference that 
in the case of Tobin v. Walkinshaw "there 
is no question of principal and agent in this 
case." 

There would seem to be no reason to re- 
strain the court from acting, for want of 
parties. To do so in this case, would be a 
denial of justice. The parties, while using 
another judicial tribunal for the confirmation 
of their alleged title, would be enabled by 
reason of the absence of some of them with- 
out the jurisdiction, to bar the party against 
whom they are prosecuting their claim to 
the property, from the interposition of this 
court to preserve and protect that properly 
pending such prosecution. The foreign par- 
ties would thus be making use of an Ameri- 
can tribunal to enforce their claim, while 
they availed themselves of their absence to 
preclude the complainants from a right to 
which the humblest individual is entitled, — 
to invoke an injunction for the preservation 
of the property; for only to that extent can 
the action of this court go. Judge Story lays 
down the ordinary rule to be, that where 
the persons who are out of the jurisdiction 
are mere passive objects of the judgment of 
the court, or their rights are merely inci- 
dental to those of the parties before the court, 
then, inasmuch as a complete decree may be 
obtained without them, they may be dis- 
pensed with. If such absent persons are to 
be active in the performance and execution 
of the decree, or if they have rights wholly 
distinct from those of other parties, or if the 
decree ought to be pursued against them, 
they are indispensable. Story, Eq. PI. § 81. 
Speaking of a defect for want of parties, 
this author says: "In many instances the ob- 
jection will be fatal to the whole suit. In 
others, it will not prevent the court from 
proceeding to the decision of other questions 
between the parties actually before it, even 
though such a decision may incidentally 
touch upon or question the rights of the 
absent parties." Id. In Smith v. Hibernian 
Mine Co., 1 Schoales & L. 23S, Lord Redes- 



dale says: "The ordinary practice of courts 
of equity in England, when one party is out 
of the jurisdiction and other parties within 
it, is to charge the fact in the bill; and then 
the court proceeds against the other parties, 
notwithstanding he is not before it. It can- 
not proceed to compel him to do any act, but 
it can proceed against the other parties; 
and if the disposition of the property is in 
the power of the other parties, the court may 
act upon it." "I remember" (says the chan- 
cellor), "a case where a bill was filed to sell 
an estate for payment of debts, and the heir 
at law who was entitled to the surplus after 
payment of debts, was out of the jurisdiction. 
The court ordered the estate to be sold for 
the payment of debts; the heir (say the 
court) might file a bill to set aside the pro- 
ceedings if they were erroneous." 

In the case at bar, no act is required to be 
performed by the absent parties in the ex- 
ecution of the decree; their interests are in- 
cidental only to those of defendants, and 
they are passive parties; the possession of 
the property is in them by their agents. 
They may come into this court at any time; 
they are, in the name of Castillero, prosecut- 
ing for the confirmation of their claim to the 
property in the hands of their agents, the de- 
fendants. The case of Coiron v, Millaudon, 
19 How. [60 IL S.] 113, has been cited by de- 
fendants' solicitors. In that case, the bill 
was filed to set aside a sale of property on 
the ground ot irregularities in insolvent pro- 
ceedings. If the sale were set aside, the de- 
fendants would have been enabled to re- 
cover from the creditors who had received 
their money. The court say: "The credit- 
ors, therefore, are the parties chiefly con- 
cerned in these proceedings, and as it re- 
spects those to whom the proceeds of the es- 
tate have been distributed, they are direct- 
ly interested in upholding the sale; for if 
it is set aside, and the proceedings declared 
a nullity, they would be liable to refund the 
share of the purchase-money each one had 
received in the distribution." This latter 
case simply affirms the principle announced 
in Hallow v. Hinde, 12 Wheat. [25 U. S.] 
194, and in Tobin v. Walkinshaw, decided by 
this court, that indispensable parties, as they 
were considered in those cases to have been, 
could not be dispensed with. 

We cannot consider the objection to the 
jurisdiction for the want of parties as ten- 
able. 

Whether the answer should be regarded on 
this motion more than an affidavit, is the 
next question which has been raised. The 
ancient doctrine may be as contended for by 
the solicitors of complainants; but we think 
that upon the ground of reason and more 
recent authority, all direct denials in the 
answer responsive to the allegations of the 
bill, and not matters of avoidance, ought to 
have the effect of an answer as evidence on 
this motion as on a final hearing. On a mo- 
tion to dissolve an injunction, Mr. Justice 
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Story says: Tlie ground of "dissolving an 
injunction upon a full denial by the answer 
of the material facts is, that in such a case 
the court gives entire credit to the answer, 
upon the common rule in equity, that it is to 
prevail, if responsive to the charges of the 
bill, until it is overcome by the testimony of 
two witnesses, or of one and other strin- 
gent corroborative circumstances." Poor v. 
Carleton [Case No. 11,272]. It is evident, 
then, that Judge Story considered that even 
on a motion to dissolve an injunction, the 
same effect was to be given to the answer as 
is to be given to it on the hearing. 

As to the effect to be given to matters 
set up in the answer by way of avoidance, 
there has been some conflict of authority. 
In New York, South Carolina and New Jer- 
sey, the doctrine is well settled that matter 
of avoidance set out in the answer respon- 
sive to the allegations in the bill, is to be 
considered as equivalent to an affidavit on 
a motion for, injunction. In Maryland and 
Georgia, a contrary doctrine obtains. In the 
former state (3 Bland, 162), while enforcing 
their view of the rule, the court did so upon 
a single authority in Bardiston's Chancery 
Reports, one hundred and thirty years old; 
and the Maryland court say "that the rule 
was not mentioned in any English digest, 
compilation, or book, other than that book." 
The court in Georgia (1 Kelly, 7), relied sole- 
ly for their construction on the case of Hart 
v. Ten Eyck, 2 Johns. Ch. 03. But the deci- 
sion in this ease has been repeatedly re- 
versed in New York. [1 Paige, 239; 2 Sanf. 
073] 2 

As to the effect of the answer, then, in this 
case, the court considers that, on this motion, 
the denials made in it on personal knowledge, 
direct and responsive to the bill, are to re- 
ceive the consideration due to them as if it 
was on the hearing, but that matters set up 
by way of avoidance are to be received as 
affidavits. As this question was raised at 
the bar, it is deemed proper to dispose of it, 
were it only to settle the practice of this 
court in view of the conflict of authority 
which exists. 

The next subject of inquiry is the objec- 
tion made to the jurisdiction of the court, by 
reason of the subject-matter. It is urged 
that its jurisdiction is special and limited, 
and does not extend its aid in an auxiliary 
proceeding to a court not governed by the 
principles of the common law. That this 
proceeding is auxiliary, and not the exercise 
of original jurisdiction, and is dependent up- 
on that now exercised by the district court 
under the act of 1851. That the suit must 
be depending in a common-law court, and be- 
tween the same parties; and the case of 
Clarke v. Mathewson, 12 Pet. [37 U. S.] 164, 
and that of Dunlap v. Stetson [Case No. 4,- 
164], are cited to sustain these propositions. 
These eases were decided upon the question 

2 [From Hoff. Op. p. 234.] 



of jurisdiction as to the want of parties. 
Nothing was before the court as to jurisdic- 
tion as to the subject-matter. It had been 
decided by Judge Story (Clarke v. Mathew- 
son [Id. 2,857]) that a bill of revivor, being 
a suit between the citizens of the same 
state, the court had no jurisdiction. On ap- 
peal to the supreme court, in Clarke v. Math- 
ewson, 12 Pet. [37 TJ. S.] 164, they reversed 
the decision of the court below; and all that 
was decided was that a bill of revivor was 
not an original bill, but a mere continuation 
of it, and if the plaintiff in the original suit 
was competent to sue in -the circuit court, his 
administrator, though a citizen of the same 
state with defendant, might revive the suit, 
the two bills being considered one and the 
same case. The case cited, Dunlap v. Stet- 
son [supra], related also to the jurisdiction 
as to parties, the point being whether the 
suit could be sustained, the defendant being 
a citizen of Massachusetts, and not resident 
in Maine, and the subpoena having been 
served upon him in Massachusetts; and the 
decision was, that injunction would be is- 
sued by the court to enjoin a judgment ob- 
tained in the same court, although the orig- 
inal plaintiff is a citizen of another state, 
and this upon the ground that the injunction 
bill was part of the original bill. The court 
cannot consider that these cases, which were 
decided on the question of jurisdiction under 
section 11 of the judiciary act, have any 
bearing on the jurisdiction as to subject-mat- 
ter. They decide that an injunction bill is 
part of the original bill it seeks to enjoin, and 
that in the issue of it the court is not in the 
exercise of original jurisdiction; and they 
predicate the same decree of a bill of re- 
vivor. But what is the jurisdiction of this 
court as to the subject-matter, they do not 
establish. This must be done by reference 
to the constitution, acts of congress, and the 
judicial construction they have received. 
There is no doubt that the jurisdiction of the 
circuit courts of the United States is limited 
to certain persons and subjects, but within 
those limits is the same in every state, and 
complete and full. The constitution provides 
(article 3, § 2) that the judicial power shall 
extend to all cases in law or equity specified 
therein, among which are enumerated "con- 
troversies to which the United States shall 
be a party." The judiciary act of 17S9 (1 
Stat. 78) enacts, that the circuit courts shall 
have original cognizance with the courts of 
the several states, of all suits at common 
law and in equity, where the matter in dis- 
pute exceeds the sum of five hundred dollars, 
and the United States are plaintiffs or peti- 
tioners. By the act organizing this court (10 
Stat. 631), it is declared, that the court or- 
ganized thereby, "shall in all things have 
and exercise the same jurisdiction as is 
vested in the circuit courts of the United 
States, as organized under existing laws." 
The jurisdiction of the circuit courts of the 
United States, is thus summed up by the 
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supreme court in Pennsylvania v. "Wheeling 
Bridge Co., 13 How. [54 TJ. S.] 563: "Chan- 
cery jurisdiction is conferred on the courts 
of the United States, with the limitation that 
suits in equity shall not be sustained in ei- 
ther of the courts of the United States, in 
any case where plain, adequate, and com- 
plete remedy may be had at law." The su- 
preme court has placed in several cases a 
judicial construction upon these words. In 
Boyce v. Grundy, 3 Pet. [28 U. S.] 210, they 
say, that the words "plain, adequate, and 
complete" were declaratory, making no al- 
teration in the rules as to equitable reme- 
dies. In Robinson v. Campbell, 3 Wheat. 
[1G U. S.] 212, that to determine the signifi- 
cation of these words, resort must be had to 
the principles of the common law of Eng- 
land, and not to the laws of the state where 
the court sits; and that if the state law has 
given a legal remedy for an equitable right, 
the jurisdiction of the circuit court is not 
affected; and that to bar a suit in equity, the 
remedy at law must be as efficient to the 
ends of justice and its complete and prompt 
administration, as the remedy in equity. 
Boyce v. Grundy, 3 Pet. [28 U. S.] 210. 

It is difficult to see how, under the consti- 
tution, the judiciary act, and the judicial 
constructions given, it can be successfully 
urged that the circuit courts within the lim- 
its prescribed as to persons and subjects, 
have not a complete and full equity jurisdic- 
tion. In this case the court has jurisdiction 
as to parties, because the United States are 
plaintiffs. They have jurisdiction of the sub- 
ject-matter because it exceeds the amount 
in value prescribed by law, and because 
there is no "plain, adequate, and complete 
remedy" for the injury complained of. 
Whether in affording the relief, they exer- 
cise original or auxiliary jurisdiction, has 
nothing to do with the question, unless an 
inquiry should arise where a party whose 
citizenship does not entitle him to invoke the 
original jurisdiction of the federal courts at- 
tempts to do so. The jurisdiction of the cir- 
cuit courts of the United States has been de- 
fined by the supreme court. In Pennsyl- 
vania v. Wheeling Bridge Co., 13 How. [54 U. 
S.] 563, the supreme court say: "The rules 
of the high court of chancery have been 
adopted by the courts of the United States, 
and there is no other limitation to the exer- 
cise of a chancery jurisdiction by these 
courts, except the value of the matter in con- 
troversy, the residence or character of the 
parties, or a claim which arises under a law 
of the United States. In exercising this ju- 
risdiction, the courts of the Union are not 
limited by the chancery system adopted by 
any state, and they exercise their functions 
in a state where no court of chancery has 
been established. The usage of the high 
court of chancery in England, whenever the 
jurisdiction is exercised, governs the pro- 
ceedings. This may be said to be the com- 
mon law of the country, and since the organ- 



ization of the government, has been observed. 
Under this system, where relief can be given, 
similar relief may be given by the courts of 
the Union." We cannot, therefore consider 
the objection to the jurisdiction of this court 
as to the subject-matter available. In grant- 
ing the relief prayed for, it has all the pow- 
ers of the English chancery. 

We have seen that within the limits of 
their jurisdiction as to persons and subject- 
matter, the only restriction upon their eq- 
uity powers is, that there be no plain or ade- 
quate remedy at law. Have the plaintiffs 
such complete remedy at law as should bar 
this suit? The rule is, that the party may 
come into equity, although he has a remedy 
at law: if such remedy be not plain, com- 
plete and adequate, a fortiori, if he has no 
remedy at law, he is entitled to the aid of 
a court of equity. The protection of the 
mine is the object contemplated by this bill; 
the preservation of its substance, until the 
title to it is ascertained by the tribunals to 
which the question is exclusively confided, 
is the prayer of the bill. That tribunal has 
no jurisdiction as to waste or destructive 
trespass. The title is the only question left 
to their decision. They have no power to 
save the property from destruction; and if 
this court possess none, complainants are 
without remedy. The administration of 
justice can neither be "complete nor 
prompt." 

Stress has been placed upon the fact that 
previously to the institution of this bill, no 
action at common law has been instituted 
by complainants. It is urged that such step 
was necessarily preliminary to the filing of 
this bill, and the very form of the action is 
prescribed. Now in the ordinary course of 
things, where one claims title to real estate, 
his first step ordinarily is to enforce his 
claim in one of the ordinary courts of jus- 
tice, in the form of an action of trespass to 
try title, or one of ejectment. The limited 
jurisdiction of a court of law may render it 
necessaiy that he should have the interposi- 
tion of a court of equity to obtain a discov- 
ery in aid of bis common-law suit; or he 
may have a defense equitable in character, 
of which he could not avail himself in a 
court of law; oi the plaintiff may be at- 
tempting to avail himself of a legal title in- 
equitably; and in many other instances it 
may be necessary to invoke the jurisdiction 
of equity. The fact that a party has not 
taken this usual step is matter of suspicion, 
and clearly shows, where no reasons exist 
for the omission, the want of that diligence 
the law requires from parties in the pursuit 
of their alleged rights. Hence, we find fre- 
quent allusions in the cases to the fact 
whether the party has instituted his action 
at law before he came into equity; and in a 
certain elass of cases, the courts have re- 
fused to interfere when an action at law has 
not been brought. The rule is, however, by 
no means universal. That the institution 
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of an action at common law is an indis- 
pensable pre-requisite in all cases to the in- 
stitution of a bill for an injunction, cannot 
be admitted. No case has been cited, which 
has made the omission of a party to have 
previously instituted a suit at law, the sole 
ground for refusing an injunction, where 
fraud was alleged and irreparable mischief 
the injury sought to be remedied. But the 
reasons for the ordinary rule do not exist 
in this case; and the maxim "Cessante ra- 
tione cessat et ipsa lex," must apply. 

There is a pending litigation between 
complainants and Andres Castillero, under 
whom defendants claim, and in whose name 
they are, in their own behalf and that of 
their associates in interest, now prosecuting 
the title to the premises in dispute. To pro- 
tect the substance of that property pending 
that litigation, is the object of this bill. The 
objection is, that such litigation must be 
pending in a particular form, and in a court 
of common law. We do not consider this 
proposition correct, and the cases where the 
courts of chancery in England have inter- 
posed to protect property in litigation in the 
ecclesiastical courts, disaffirm that doctrine. 
To these we shall hereafter refer. For the 
present we will inquire whether, under the 
peculiar circumstances of this case, the 
omission of the complainants to have insti- 
tuted an action in a court of common law 
to try title, is sufficient to defeat the present 
application. It is true, the United States 
hold a legal title to the premises. Suppose 
that, counting upon that title, they had sued 
for the recovery of the possession, might 
not the defendants in that suit have pleaded 
to the action the act of congress passed 3d 
March, 1851, entitled "An act to ascertain 
and settle the private land-claims in the 
state of California," and their proceedings 
under it pending in the district court? By 
that act the Unitod States are bound to hold 
their title subservient to the adjudication of 
special tribunals, with rules of decision very 
different from those which obtain in the 
ordinary tribunals of the country. An at- 
tempt on the part of the United States, so 
long as that act ts unrepealed, to avail of 
their legal title in a court of common law, 
would have been inequitable and unjust 
They have made no such attempt. They do 
not propose to do so, by this bill, further 
than as they allege it is necessary, in order 
to preserve the property until the question 
of title is determined as provided for by 
law. The fact that they have made their 
title dependent upon the action of special 
tribunals, and thus have deprived them- 
selves of the right to enforce it at common 
law, cannot bar them from enforcing their 
equitable right to prevent the destruction of 
the property, on the ground that they had 
not previously to their application brought 
an action at common law to enforce that 

title. 
Another objection to the relief prayed for 
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is, that an injunction cannot be granted to 
enjoin a trespass where the title is disputed. 
In a case of mere trespass, or a technical 
waste where the mischief is not imminent, 
where no equitable circumstances appear, 
and no fraud alleged, and where the title of 
plaintiff is disputed in the manner prescrib- 
ed by law, the rule is correctly stated. 
Where the mischief sought to be protected 
against is irreparable and imminent; where 
the bill alleges fraud and antedating in the 
execution of the title-papers set up by the 
defendants, and their genuineness is affirmed 
only on information and belief,— the case 
does not exist, to the knowledge of this 
court, where the rule contended for is to be 
literally applied. No one of the cases cited 
by the solicitor for defendants reaches this 
case. The authorities are numerous. To 
comment upon them in detail would be an 
unconscionable consumption of time. 

The strongest case cited from the English 
authorities is that of Pillsworth v. Hopton, 
6 Ves. 51; and from the American, those of 
Storm v. Mann, 4 Johns. Ch. 21, and Perry 
v. Parker [Case No. 11,010]. In the former 
case, the lord chancellor said: "I do not 
recollect that the court ever granted an in- 
junction under any such circumstances." 
The character of the waste is not mentioned; 
and his lordship concluded by saying: "I 
remember perfectly, being told from the 
bench very early in my life, that if the 
plaintiff filed a bill for an account, and an 
injunction to restrain waste, stating that the 
defendant claimed by a title adverse to his, 
he stated himself out of court." Now, this 
parol authority which his lordship applied 
to that case, decided in 1801, must have car- 
ried back his memory to about the middle of 
the eighteenth century. In 1837, nearly a 
century afterwards, Judge Story says: "In- 
deed, there are numerous cases which show 
the gradual meliorations or changes, often 
silent and almost unperceived, which have 
been introduced into the practice of the 
courts of equity, to obviate the inconven- 
iences which experience has demonstrated, 
and to adapt the remedial justice of these 
courts to the new exigencies of - society." 
The learned jurist adverts to an instance 
by way of illustration; and, in a subsequent 
part of his opinion, alludes to the qualifica- 
tion of the doctrine which existed, that affi- 
davits could not be read in support of the 
title of the plaintiff, which is contradicted 
by the answer. "I cannot well see," said 
he, "why the court, to prevent irreparable 
mischief, may not look to affidavits in af- 
firmance of the plaintiff's title, not so much 
with a view to establish that title, but to 
see whether it has such probable foundation 
in the present stage of the cause, as to en- 
title the plaintiff to be protected against ir- 
reparable mischief, if upon the hearing it 
should turn out to be well founded." Judge 
Stoiy has alluded to the proposition laid 
down by the chancellor in the case of Pills- 



U. S. v. PARROTT (Case No. 15,998) 

worth v. Hopton, and says: "The interfer- 
ence of courts of equity in restraint of waste 
may have been originally confined to cases 
founded in privity of title; and for the 
plaintiff to state a case in which the defend- 
ant pretended that the plaintiff was not en- 
titled to the estate, or in which the defend- 
ant was asserted to claim under the adverse 
right, was said to be for the plaintiff to 
state himself out of court. Bnt at present 
the courts have by insensible degrees en- 
larged the jurisdiction to reach cases of ad- 
verse claims and rights not founded on priv- 
ity, as for instance, to eases of trespass 
with irreparable mischief." Story, Eq. Jur. 
§ 918. In Pillsworth v. Hopton, it is also to 
be observed that the plaintiff had failed in 
an ejectment suit he had brought; and fur- 
ther, there was no equitable circumstance 
calling for the interposition of a couit of 
equity. In the second case, that of Storm 
v. Mann, 4 Johns. Ch. 21, decided in 1819, 
cited to sustain the general proposition as to 
dispute of title, the defendant had been for 
a long time, and was at the time, in pos- 
session; the nature of the waste is not stat- 
ed, and no special ground was taken for 
equitable relief, nor any explanation made 
for the delay. The principle asserted in 
this case is, that a court of equity will not 
interfere where rights are properly deter- 
minable in a court of law where an ade- 
quate remedy can be found. In this case, 
the court referred to the ease of Pillsworth 
v. Hopton, above referred to, as an author- 
ity for saying, "If the plaintiff in his bill 
states an adverse claim in the defendant, 
he states himself out of court." We have 
seen the views of Judge Story on this point; 
and it is extraordinary that the principle 
ever should have been asserted in any case 
in such general terms, that a party setting 
forth an adverse claim in the bill states him- 
self out of court. 

There are few cases which can be imag- 
ined where one enters upon land and exer- 
cises acts of ownership, that he cannot be 
said in common parlance to dispute the ti- 
tle of the owner so soon as he is known to 
him. We shall see, by reference to au- 
thority, that no such principle now exists. 
The last American case cited, is that of Per- 
ry v. Parker [Case No. 11,010]. The bill 
in this case was to enjoin the cutting of the 
dam and gates of the complainant; and Mr. 
Justice Woodbury, after noticing the eases in 
which injunction has been refused on the 
ground of the right being disputed, says: 
"Some cases of necessity, where the danger 
is great and the injury irreparable, may in 
England be regarded as exceptions;" and he 
refers to several eases decided in the high 
court of chancery. It is to be observed that 
in this case there was no fraud alleged, no 
irreparable mischief suggested, nor other eq- 
uitable circumstances. The judge, in the 
absence of them, refused the injunction. 
But he states, after alluding to the excep- 
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tions in England, his own convictions as 
to the law. "And I am inclined to hold," 
he said, "that a mere denial of title is never 
sufficient, as such denial may be made for 
delay and mischief, unless as before remark- 
ed it is accompanied by circumstances show- 
ing it to be in good faith." If a denial un- 
accompanied by other circumstances is nev- 
er sufficient, it seems that a denial on mere 
"information and belief" as in this case, 
of the charges of fraud, forgery, and ante- 
dating made against the documentary title 
of defendants, would be insufficient A 
careful examination of all the authorities 
cited by defendant only shows, in the opin- 
ion of the court, that in the case of common 
trespass, in the absence of equitable cir- 
cumstances, an injunction will not issue if 
the title of plaintiff is disputed; that the 
pendency of a suit is not of itself a ground 
for the interference of a court of equity; 
that a party may by laches, or delay unac- 
counted for, or by an omission to bring an 
action at law, there being no reason for 
the omission, deprive himself of the right to 
the interposition of a court of equity. There 
is no one of those cases which assert that 
a party by simply disputing plaintiff's title 
can defeat his application, in a case re- 
sembling the present. 

The true rule will be found by referring 
to the English and American authorities. 
That decisions directly in point, on either 
side, are to be found to every part of this 
case, is not to be expected. It is novel in 
some of its features. But a new case does 
not create necessarily a new principle. 
Chief Justice Marshall, in Osborn v. U. S. 
Bank, 9 Wheat. [22 U. S.] 841, stated: "The 
appellants admit that injunctions are often 
awarded for the protection of parties in the 
enjoyment of a franchise; but deny that 
one has ever been granted in such a case 
as this. But, although the precise case may 
never have occurred, if the same principle 
applies the same remedy ought to be af- 
forded." Principles have been enunciated 
both in England and this country, the ap- 
plication of which will dissipate all dif- 
ficulty arising from the novelty of this 
case. Lord Redesdale, than whom there is 
no higher authority, and of whom the court 
say, in Bogardus v. Trinity Church, 4 Paige, 
195, "His opinion upon a case of equity 
pleadings is always esteemed the highest 
authority," and in England where his treat- 
ise is received by the whole profession, "as 
an authoritative standard and guide," is 
clear and full upon this point This au- 
thor, in enumerating the general objects of 
the jurisdiction of a court of equity, includes 
the following: (1) Where the principles of 
law by which the ordinary courts are guid- 
ed, give a right, but the powers of those 
courts are not sufficient to afford a com- 
plete remedy, or their modes of proceeding 
are inadequate to the purpose. (2) Where 
the principles of law by which the ordinary 
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courts are guided, give no right, but, upon 
the principles of universal justice, the in- 
terference of the judicial power is neces- 
sary to prevent a wrong, and the positive 
law is silent. (3) To provide for the safety 
of property in dispute pending a litigation, 
and to preserve property in danger of being 
dissipated or destroyed by those to whose 
care it is by law entrusted, or by persons 
having immediate but partial interests. 
Mitf. Ch. PI. 111. Again, he lays down the 
rule that, "pending a litigation, the prop- 
erty in dispute is often in danger of being 
lost or injured, and in such cases a court 
■of equity will interfere to preserve it, if the 
powers of the court in which the litigation 
is depending are insufficient for the pur- 
pose." Thus, during a suit in an ecclesias- 
tical court, for administration of the effects 
of a person dead, a court of equity will en- 
tertain a suit for the mere preservation of 
the property of the deceased till the litiga- 
tion is determined, although the ecclesiasti- 
cal court, by granting an administration 
pendente lite, will provide for the collection 
of the effects. Id. 158. 

In Daniell's Chancery Practice, it is stat- 
ed, that "an injunction will be granted in 
some cases where the parties have both 
legal titles and legal remedies, but irrepa- 
rable mischief would be done unless they 
were entitled to more immediate relief than 
that which they could obtain at law; it has 
accordingly been granted, when the injunc- 
tion amounted in fact to an injunction to 
«top a trespass; for if the court would not 
interfere against a trespasser, he might go 
on by repeated acts of damage which would 
be absolutely irremediable." The author re- 
fers to Flamang's Case [cited in 6 Ves. 147], 
In which Lord Thurlow refused to enjoin a 
mere trespass; but subsequently changed 
his opinion, on the ground that irreparable 
mischief would follow his refusal; holding, 
in effect, that if the defendant was using 
the substance of the thing, the liberty of 
bringing an action was not the only remedy 
to which in equity he was entitled; and the 
author concludes: "The same principle has 
been acted on and applied without scruple, 
In various other decisions; for unless there 
was a jurisdiction to prevent destruction or 
irreparable mischief, there would be a great 
want of justice in the country." 3 Daniell, 
-Ch. Prac. 1854. 

The foregoing are the expositions of the 
general doctrine by two standard text-writ- 
ers; and they presuppose that the property 
nought to be protected was in dispute. In 
Poor v. Carleton Tsupra], Mr. Story does not 
confine himself to the question of title as 
raised upon the pleadings, but is of opinion 
that affidavits as to title ought, on general 
principles, to be permitted to be read. 
Whence the necessity, in any ease, of read- 
ing affidavits as to title of plaintiff, unless 
upon the ground that such title has been 
■disputed? The authorities which exclude 
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affidavits to title do not do so upon the 
ground that defendant has disputed the ti- 
tle of plaintiff, but because the court has 
no jurisdiction to establish title between 
the parties. In U. S. v. Gear, 3 How. [44 
TJ. S.] 120, the defendant had been sued in 
two actions, at law and in equity, and they 
involved his right to a tract of land upon 
which there was a lead mine. The first was 
an action of trespass, and the second a bill 
in chancery to stay waste, on the equity 
side. The defendant by his pleas to the 
common-law suit, raised the question of ti- 
tle. The same question was raised in the 
equity cause. Both cases were carried up, 
on a division of opinion between the judges, 
to the supreme court. Among other ques- 
tions raised in the equity cause, was the 
right of complainant to an injunction; which 
was granted. In Kinsler v. Clarke, 1 RicU. 
617 [2 Hill, 617],3 a bill was filed for an 
injunction to restrain from waste or cut- 
ting timber. The defendant insisted in his 
answer that he had a perfect title to the 
premises, and set it out The chancellor, in 
his decree, discussed the question of right, 
and decided in plaintiff's favor, and ordered 
an injunction to issue. On an appeal 
(Chancellors Johnson, Harper, and De Saus- 
sure, justices), the court declined to decree 
on the question of title, but sustained that 
portion of the chancellor's opinion which 
went to the issue of an injunction. "The 
claim," said Chancellor De Saussure, "of 
both parties to the title was set forth in 
the pleadings; and the chancellor on the cir- 
cuit, to put an end to litigation and the 
multiplicity of suits, made a decree on the 
question of right. But, as this court is un- 
willing to decide on the question of title, 
which is pending in a suit at law, it will 
make no decree on the appeal on that ground, 
but will leave the parties to the litiga- 
tion of the title to the court of law, to which 
the court remits them." The court confined 
itself to the appeal from the decree of the 
chancellor granting an injunction. The ap- 
peal was made on the ground, that in a case 
of trespass no injunction ought to be grant- 
ed. Neither the chancellor below nor the 
appellate tribunal considered, that the right 
of complainant to an injunction was de- 
feated by defendant disputing the title, and 
setting up in his answer an adverse one. 
The court of appeals say (De Saussure 
delivering the opinion): "On a careful ex- 
amination, I concur entirely with him, in 
directing an injunction to be issued in this 
case. He has placed the interposition of 
the court for the protection of the land in 
question from irreparable mischief, on the 
true grounds; ana I entirely concur with 
him. Nor is this doctrine and practice new 
in England or in this country." 

The court cannot believe, in view of the 
foregoing authorities, that no injunction can 

3 [From Hoff. Op. 234.] 
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In any case be granted where the title is 
disputed, in a case of trespass of the charac- 
ter complained of in this case. 

Thus far the attention of the court has been 
limited to the objections urged by defend- 
ant's solicitors to the jurisdiction of the court 
and the mode of procedure. The remaining 
question is one raised by one of the grounds 
of defense taken, viz. that the defendants are 
protected by the answer. This is a substan- 
tial defense. It is the ordinary question 
which arises on a motion for an injunction, 
or to dissolve an injunction (if previously 
granted), on bill and answer. A decision of 
it covers the whole merits of this motion. 
When an answer denies directly and positive- 
ly from personal knowledge the material alle- 
gations of the bill, it "denies the equity of the 
bill," and the eourt is bound to consider it as 
evidence to which entire credit is to be given, 
until disproved by two witnesses, or one with 
stringent corroborative circumstances. Act- 
ing upon it as such, the court, in the absence 
of extraordinary circumstances, will dissolve 
the injunction if previously granted. If, on 
the contrary, such denials are not or cannot 
be made, they will consider that the allega- 
tions of the bill have not been disproved. 
The rule on this point, with its qualifications, 
will appear by reference to the authorities. 
The general rule is, that an injunction is to be 
dissolved when an answer comes in and de- 
nies all the equity of the bill. This is the rule 
in ordinary cases; but, to use the words of 
Lord Eldon in Clapham v. White, 8 Ves. 36, 
there are "excepted cases;" such are, mis- 
management of partnership concerns, cases 
of waste or destructive trespasses, patent 
cases, and eases of irreparable mischief. But 
even in those cases to which the general rule 
applies, the answer, to have the effect of dis- 
solving the injunction or preventing its issue, 
must be specific and positive. 4 [2 Story, Eq. 
PI. § 832 et seq.] 

In Poor v. Carleton [supra], Judge Story 
says: "But supposing the doctrine (which he 
by no means admits) were as comprehensive 
as to the dissolving an injunction on the com- 
ing in of the answer as the counsel has con- 
tended for, the question oeeurs whether it is 
applicable to all kinds of answers which deny 
the whole merits of the bill, or whether it is 
applicable to such answers only as contain 
statements and denials by defendants con- 
nusant of the facts, and denying the allega- 
tions upon their own personal knowledge. It 
seems to me very clear, upon principle, that 
it applies to the latter only. The ground of 
the practice of dissolving an injunction upon 
a full denial, by the answer, of the material 
facts is, that in such a case the court gives 
entire credit to the answer, upon the common 
rule in equity that it is to prevail, if respon- 
sive to the bill, until it is overcome by the 
testimony of two witnesses, or of one and 
other stringent corroborative circumstances. 
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But it would certainly be an evasion of the- 
principle of the rule, if we were to say that a 
mere naked denial, by a party who had no 
personal knowledge of any of the material 
facts, were to receive the same credit as if the 
denial were by a party possessing actual 
knowledge of them. In the latter case the 
conscience of the defendant is not at all sift- 
ed, and his denial must be founded upon his 
ignorance of the facts, and merely to put 
them in a train for contestation and due proof 
to be made by the other side." The learned 
judge proceeds: "What sort of evidence can 
that be, which consists in the mere negation 
of knowledge by the party appealed to ? Such 
negation affords no presumption against the- 
plaintiff's claims; but merely establishes that 
the defendant has no personal knowledge to- 
aid it, or disprove it. It is upon this ground 
that it has been held, and in my judgment 
very properly held, that if the answer does 
not positively deny the material facts, or thp 
denial is merely from information and belief, 
it furnishes no ground for an application to 
dissolve a special injunction." Poor v. Carle- 
ton [supra]. Judge Story has thus compendi- 
ously embodied the doctrine and the reason 
for its existence. His remarks were made on 
a motion for the dissolution of an injunction 
after answer. They apply to the present mo- 
tion for an injunction after answer; for sure- 
ly, if an answer does not so deny the material 
allegations of the bill as will authorize the 
dissolution of an injunction, such answer will 
not prevent the issue of one in a proper case. 
In Clarke's Ex'rs v. Van Riemsdyk, 9 
Cranch [13 U. S.] 1G0, the court say: "If a 
defendant asserts a fact (in his answer) which 
is not and cannot be within his own knowl- 
edge, the nature of his testimony cannot be 
changed by the positiveness of his assertion. 
The strength of his belief may have betrayed 
him, into a mode of expression of which he 
was not fully apprised. ■ When he intended 
to utter only a strong conviction of the ex- 
istence of a particular fact, or what he deem- 
ed an infallible deduction from the facts 
which were known to him, he may assert that 
belief or that deduction in terms which con- 
vey the idea of his knowing the fact itself. 
Thus, when the executors say, that John In- 
nes Clark never gave Benjamin llunro au- 
thority to take up money or to draw bills ; 
when they assert that Riemsdyk, who was in 
Batavia, did not take this bill on the credit of 
the owners of the Patterson, but on the sole 
credit of Benjamin IVIunro, they assert facts 
which cannot be within their own knowledge. 
In the first instance, they speak from belief; 
in the last, they swear to a deduction which 
they make from the admitted fact that Munro 
could show no written authority. "These 
traits in the character of the testimony must 
be perceived by the court, and must be al- 
lowed their due weight, whether the evidence 
be given in the form of an answer or deposi- 
tion. The respondents could found their as- 
sertions only on belief: they ought so to have- 
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expressed themselves; and their having, per- 
haps incautiously, used terms indicating a 
knowledge of what, in the nature of things, 
they could not know, cannot give to their an- 
swer more effect than it would have been en- 
titled to had they been more circumspect in 
their language." A practical illustration of 
this doctrine, as applicable to an affidavit on 
a motion for injunction, is to be found in the 
case of Davis v. Leo, 6 Ves. 785, in which 
Lord Eldon says: "There is no positive affi- 
davit in this ease that the will was made, un- 
der which the plaintiff is next tenant for life, 
to the defendant Leo. This is a mere hypo- 
thetical title, upon the plaintiff's information 
and belief that a settlement was executed." 
It is to be borne in mind, that the grounds of 
defendant's information and belief were set 
forth and his belief sworn to. His lordship, 
however, proceeded and said: "There is no 
instance of an injunction in such a case. An 
affidavit to information and belief is nothing 
in this sort of case." 

In Everly v. Rice, 3 Green, Ch. [4 N. J. Eq.] 
353, the chancellor says, referring to the an- 
swer in that case: "In common charity it is 
to be presumed, that this general denial re- 
lates to a written agreement or deed which is 
not alleged in the bill, or else that it is predi- 
cated of the defendant's information and be- 
lief, which is not sufficient. The defendant 
must answer upon his own knowledge, and 
not upon information and belief, otherwise 
the injunction must be retained till the final 
hearing." Nor is this well-settled principle 
affected by the inability of a defendant to 
make a fuller denial; for the reasons given 
for the existence of it are unaffected by the 
inability of a defendant to make a fuller de- 
nial; and for the simple reason, that the ex- 
istence of the fact alleged by complainant is 
unaffected by the ignorance of the defendant 
of its existence or the sincerity of his belief 
in its non-existence. 

In Roberts v. Anderson, 2 Johns. Ch. 202, 
the bill prayed for an injunction staying all 
proceedings on a judgment in ejectment 
which had been obtained against the com- 
plainant. Chancellor Kent stated: "The 
only point is, whether the two deeds from 
Griffith to Sarah Johnson, under whom the 
defendants set up title, were fraudulent and 
void. The question of fraud was not tried; 
and from the history of the ejectment suit, 
as stated in the pleadings, it would seem that 
it could not be tried, as the recovery was 
placed entirely on the ground that the de- 
fendant at law was tenant to the new de- 
fendants, and so concluded from setting up 
this defense. But the fraud as charged, is 
a proper and familiar head of equity juris- 
diction, and unless the answer be full and 
satisfactory, the injunction, if right in the 
first instance, ought to be retained until the 
hearing. All the denial contained in the 
answer is, that the defendants were not 
privy to any fraud, and were bona-fide pur- 
chasers, under a judgment and execution 
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against Sarah Johnson. If she had no title, 
they had none, and they aver that they be- 
lieve her title was good, because they do not 
know or believe that the conveyances from 
Griffith to her were fraudulent. This is 
leaving the question of fraud as unsettled 
as before the answer came in. It is true, 
the defendants may have given all the denial 
in their power; but the fraud may exist not- 
withstanding, and consistently with their 
ignorance of the sincerity of their belief. In 
some particular eases, the court will continue 
an injunction though the defendant has fully 
answered the equity set up." 

In the case of Everly v. Rice, the following 
is cited from the language of Chancellor 
Williamson, in the case of Kinnaman v. 
Henry: "I do not consider," said he, "the 
fraud in this case as sufficiently denied to 
entitle the defendants to a dissolution of the 
injunction upon the ground of the whole 
equity of the bill being denied. The defend- 
ants are not charged with being parties or 
privy to the fraud;" nor were they so. In 
relation to them the chancellor says: "All 
they could do, or which they have done, is 
to deny all knowledge or belief of the alleged 
fraud. The answer may be perfectly true, 
and yet Johnson, the mortgagor, guilty of the 
fraud imputed to him, and the complainant 
entitled to relief against these defendants. 
Such an answer is not sufficient denial of 
the complainant's equity to entitle the de- 
fendants to a dissolution of the injunction." 
We will now submit to the principles enun- 
ciated in the foregoing authorities, the de- 
nials of the answer in this case. One alle- 
gation in the bill, and one of the most 
material, is direct and positive. It enumer- 
ates sundry documents constituting a part 
of the documentary title of defendants, and 
expressly charges, that all and singular said 
documents in relation to said Castillero's 
claim to said tract of land and cinnabar 
mine are false, fraudulent, ante-dated and 
forged, and they have all and singular been 
fraudulently contrived and fabricated since 
the right of property and possession to the 
said land and mine accrued to complainants, 
with intent to cheat and defraud the United 
States out of the property and possession of 
said land and mine. The denial of the de- 
fendants as to the forgery of the documents 
is to be found in section fourteenth of the 
answer. They say, that they have no per- 
sonal knowledge of anything said or done by 
the said Castillero in or about his said rep- 
resentations to the Alcalde Pico, as shown 
in his letters, copies of which are exhibited 
in Exhibits A and B; neither have they 
any personal knowledge of what was said or 
done by the said alcalde, when he gave the 
said Castillero possession of the mine and 
lands around it, which was evidenced by the 
written instrument, a copy of which is ex- 
hibited, marked "Exhibit E;" nor have they 
any personal knowledge of what was said or 
done by Castillero, or the Mexican author- 
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ities, in and about the business which result- 
ed in the proposals, contracts, grants, and 
official correspondence and reports which ap- 
pear and are shown in the exhibits annexed 
to this answer, being Exhibits G, H, J, K, L, 
M, N; but they have been informed and be- 
lieve that the said documents are perfectly 
genuine and fair, and express truly the mat- 
ters and things to which they relate, and 
were made at the times of their respective 
dates. 

Having stated their want of personal 
knowledge of the facts covered by said docu- 
ments, in the fifteenth section of the answer, 
the defendants aver that, to the best of their 
knowledge, information, and belief, Castillero 
did present to said Alcalde Pico the two 
original letters, copies of which are hereto 
annexed, marked "Exhibits A and B," and 
that said letters were written on their re- 
spective dates; and said Pico did put the said 
Castillero in possession of the mine and of 
three thousand varas of land in all directions 
measured from the mouth of the said mine, 
in the month of December, 1845, and that 
all the matters of fact recited and described 
in the said instrument signed by Pico, al- 
calde, and by Antonio Sunol and Jose No- 
riega, attesting witnesses, a copy of which 
is shown in Exhibit E, are truly recited there- 
in; and in the same section, the defendants 
Halleck and Barron say, and the defendants 
Parrott, Bolton, and Young, believe it to be 
true, that they (the said Halleck and Barron), 
have conversed with the said Pico, the al- 
calde, with the said Antonio Sufiol, and 
with Jose Fernandez, who, in the month of 
December, 1843, was a clerk in the office of 
Pico, alcalde, who was present on the ground 
at the old mouth of the mine when the said 
possession was given, and also with other 
persons who lived in and about the pueblo 
of San Jos§ in 1845 and 1846, and who knew 
of the possession of said mine by Castillero 
as a matter of general notoriety; and from 
all the knowledge and information obtained 
from these and other various and authentic 
sources, which information was positive and 
precise, the defendants are convinced and be- 
lieve that the possession of the mine, and of 
three thousand varas of land measured in 
all directions from the then mouth of the 
mine, was given by the said Alcalde Pico to 
the said Castillero, in the month of Decem- 
ber, A. D. 1845, as set forth in Exhibit E. 
And this section concludes with the aver- 
ment that to "the best of their knowledge, 
information, and belief," all the acts and 
things which are described and mentioned 
in the original documents, of which the 
Exhibits G, H, I, K, L, M, N, and O, are 
copies, did really take place, as they are 
therein set forth, and at the times therein 
specified, and that all the said documents 
are genuine, and were made at the times 
shown in their respective dates. In the six- 
teenth section of the answer, William E. 
Barron avers, and the defendants, Halleck, 
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Young, Parrott, and Bolton, believe it to be 
true, that in the month of May, in the pres- 
ent year, he (the said William E. Barron), 
was informed by Segura, that he, Segura, 
was in 1846 president of the "Junta de 
Fomento," that his signature to the various 
"Exhibits," when shown to him, were genu- 
ine, and also declared that all the titles were 
signed by the persons who purport to sign 
them, and received by him; and a detailed 
statement by him is made of the facts con- 
nected with the acts of the said Segura in 
connection with the title of Castillero. In 
the seventeenth section of the answer a sim- 
ilar course is pursued, the difference being 
in the character of the facts communicated 
to Mr. Barron, 'and his informant on this 
occasion being Manuel Conto, secretary of 
"El Fondo de Mineria." In the eighteenth 
section of the answer a similar statement is 
made; the only difference being in the char- 
acter of the facts narrated; being detailed by 
a different person, Jose Maria Duran, who 
stated he was chief clerk of the ministry of 
justice, under Becerra. In the nineteenth 
section of the answer, similar statements of 
facts are made upon the information of Cas- 
tillo Lanzas, who was a Mexican official in 
1S46. In the twentieth section, the informa- 
tion was received by Mr. Barron from one 
Bias Balcarcel, who in 1846 was prefect of 
the National College of Mining in Mexico. 
In the twenty-first section of the answer, it 
is averred that Barron while he was in Mex- 
ico inquired in the various offices of the 
government, and found many persons who 
remembered when Castillero was in Mexico 
in 1846, and that it was reported and be- 
lieved that he discovered a quicksilver mine 
in California, and that he was then engaged 
in making some contract with government 
in relation to the same; and from all the 
said Barron could learn, he is perfectly con- 
vinced that all the matters and things spoken 
of in the documents copies of which appear 
in the said Exhibits G-, H, I, K, D, M, and 
N, are truly related in said documents, and 
that all the said documents are genuine and 
were made at the time they purport by their 
dates to have been made. In the twentieth 
section of the answer, all the defendants 
unite in the averment that they believe in 
the entire truth of all the information re- 
ceived as aforesaid by the said Barron, and 
from all said information, and from other 
sources of information, that all the matters 
and things spoken of in the documents copies 
of which appear in the said Exhibits G, H, 
I. K, L, M, and N, are truly related in said 
documents, and that all the said documents 
are genuine, and were made as they purport 
to have been made by their dates. The last 
section which alludes to that part of the bill 
which charges forgery and ante-dating, is the 
twenty-third; which denies generally the 
charges, and particularly denies that any 
of the documents copies of which are shown 
in the Exhibits A, B, E, G, H, I, K, L, M, 
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N, and 0, are false, or fraudulent, or ante- 
dated, or forged, &c. 

Most of that portion of the answer which 
responds to the allegations of forgery and 
ante-dating of the muniments of defendant's 
title, is given literally, and all substantially 
set out. It is matter elaborate and argu- 
mentative; but does not constitute positive 
and distinct denials, which the law requires 
in an answer in response to the material al- 
legations in a bill, in order to influence the 
action of the court on a motion for an injunc- 
tion in a case of irreparable mischief, or de- 
structive trespass. The insertion in an an- 
swer of such denials merely, in the language 
of .Tudge Story, puts them in a train for con- 
testation and proof by the other side. Poor 
v. Carleton. 

Tii* 1 averment of the genuineness of the 
documents alleged by the bill to be forged 
and ante-dated, is founded entirely on "in- 
formation and belief," and on deductions 
from facts of which defendants were in- 
formed. In the fourteenth section of the an- 
swer they say, they have no personal knowl- 
edge of anything said or done by Castillero 
in his representations to the Alcalde Pico, as 
shown in his letters; that they have no per- 
sonal knowledge of what was said or done 
by the alcalde when he gave the possession 
of said mine to Castillero, evidenced by Ex- 
hibit B; nor any personal knowledge of 
what was said or done by Castillero or the 
Mexican authorities about the business 
which resulted in the documents, grants, 
&c, which are shown in the Exhibits G, H, 
1, K, L, M, N; but, they say, they have been 
informed and believe that said documents 
are perfectly genuine and express truly the 
matters and things to which they relate. 
The allegation in the bill is positive, and 
charges that these very documents, or rather 
their supposed originals, were fraudulent, 
forged, and ante-dated. The denial is, that 
the defendants have no personal knowledge 
of the facts exhibited in the documents, but 
they have been informed and they believe 
the documents to be perfectly genuine, ex- 
press truly the matters and things which they 
relate, and that they were made at the times 
of their respective dates. Can such denial 
be deemed clear, direct, and positive? They 
do not pretend to have seen the originals; 
they disavow all personal knowledge of the 
facts to which they relate. Their belief as 
to the genuineness of the documents, is 
founded on the information they received 
that they were genuine; and upon the au- 
thenticity of that information they found 
their belief of the genuineness of the facts 
of which they relate, of which themselves 
are in no other way connusant Every word 
tlipv have uttered may be strictly true. 
Their belief may be sincere, they undoubt- 
edly may have received such information, 
and yet the documents maj r have been fabri- 
cated as alleged, without imputation of false 

swearing. Hence the well-settled rule that 
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the denial in an answer must be direct and 
founded on personal knowledge before the 
court can act upon them in a case of irrepara- 
ble mischief, and the issue of an injunction 
to enjoin the same. 

It is due to the defendants in this case to 
say, they have frankly disclosed the sources 
of their belief and sworn only to it They 
have not placed themselves in the position of 
parties described by Chief Justice Marshall 
in Clarke's Ex'rs v. Van Reimsdyk, 9 
Cranch [13 TJ. S.] 160. The strength of their 
belief has not betrayed them into a mode 
of expression of which they were not ap- 
prised. That when they intended to utter 
only a strong conviction of the existence of 
a particular fact, or what they deemed an 
infallible deduction from the facts known to 
them, they may assert that fact or that de- 
duction in terms which convey the idea of 
their knowing the fact itself. In this case, 
the defendants tell us, they have no per- 
sonal knowledge of the transactions; that 
they were informed the documents were 
genuine, and acting on that information, 
they swear to their belief of the existence of 
the facts to whieh they relate. 

It may be urged, they could not truly make 
a fuller answer in the nature of things. 
This is true; and if the question was, wheth- 
er such denials be sufficient to raise the is- 
sues for trial on the final hearing, and 
impose upon the complainants the duty of 
meeting them by proof, there could be no 
doubt that the pleading would be sufficient 
for that purpose. That defendants are un- 
able to answer more fully, is not their fault; 
but the rights of complainants cannot be 
prejudiced, for it certainly is not their fault. 
The defendants are in the precise position of 
all other parties who are called on in a case 
like the present, to answer an alleged simu- 
lation of the title by those under whom they 
claim. Chancellor Kent only affirms the 
well-settled doctrine, when he says: "It is 
true, the defendants may have given all the 
denial in their power; but the fraud may 
exist notwithstanding, and consistently with 
their ignorance, or the sincerity of their be- 
lief." Roberts v. Anderson, 2 Johns. Ch. 202. 
In ascertaining the sufficiency of the de- 
nials in the answer, it is necessary to refer 
to some other allegations in the bill. The 
twenty-eighth article of the bill charges that 
all the pretended proceedings before the said 
Alcalde Pico, in respect to the judicial pos- 
session of the mine, and all the pretended 
proceedings of the government of Mexico, 
were falsely and fraudulently made, con- 
trived, procured, ante-dated and forged, in 
pursuance of the aforesaid fraudulent con- 
spiracy against the United States, and with 
intent to defraud the United States out of 
said mine and minerals, or some part there- 
of, under false, forged, and ante-dated Mex- 
ican titles. The bill further charges that in 
pursuance of said conspiracy, letters were 
written and communications and memoran- 
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dums made between the said Alexander 
Forbes and his confederates, and the said 
.7. Alexander Forbes, as their agent (copies 
of which are herewith filed as exhibits, 
marked "B, C, D" and "E," and made part f 
1he bill), in and about the fabrication and 
procuring the aforesaid false, ante-dated and 
forged Mexican titles, &c. To these charges, 
they reply in the thirty-second section of the 
answer, and the defendants admit the corre- 
spondence embraced in said exhibits, to 
have been written by the parties to them, at 
the times they bear dates respectively, and at 
the places from which they purport to be 
written, except the letter dated 25th March, 
1S48, which they aver to have been forged. 
They do not deny that J. Alexander Forbes 
was acting in behalf of, or as agent of the 
parties, but they deny "that said letters and 
communications were written by the said 
parties with an intent to commit a fraud in 
furtherance of a conspiracy to fabricate a 
title, as charged in said bill, except so far as 
appears from said letters on the part of the 
said James Alexander Forbes." They nei- 
ther deny nor admit such intention on his 
part; but refer to the correspondence for the 
ascertainment of the fact, whether or not a 
person under whom some of the defendants 
claim title, was guilty of the charges of con- 
spiracy and intention to cheat, as alleged in 
the bill. Such denials of material allega- 
tions of the bill in the answer, though suffi- 
cient for the purpose of pleading, to place 
the issues raised in a train for contestation, 
are not sufficient to enable the court to act 
upon the documents as proved, and to refuse 
the injunction on that ground. 

We have discussed this motion on the alle- 
gations of the bill and the- denials of the 
answer, as all affidavits as to title have, in 
my opinion, been excluded by the well-set- 
tled rules of courts of equity, a rule affirmed 
by this court in the case of Tobin v.' Walkin- 
shaw [supra]. Judge Story has, as we have 
seen, expressed strong doubts of the pro- 
priety of the rule, and as an extended dis- 
cussion has been made by the respective coun- 
sel in relation to title, it is deemed proper to 
look to the facts elicited by the affidavits, 
and to inquire into the allegations of forgery 
and ante-dating made against the documen- 
tary title set up by defendants, with a view 
not to decide upon or establish title, a matter 
w T ithin the exclusive jurisdiction of another 
tribunal, but to ascertain whether the facts 
and the testimony bearing upon the allega- 
tions of fraud, forgery, and ante-dating, be 
such as to satisfy the court that there is rea- 
sonable foundation for the plaintiff's title, 
which would entitle them to protection from 
irreparable mischief, in the event that such 
title should turn out to be well founded. My 
associate will give his views upon that point. 
The remaining inquiry is, does the present 
case come within the range of cases in which 
courts of equity have exercised the powers 
now invoked? A response to this question 



will be found by reference to a few decided 
cases, in addition to authorities incidentally 
alluded to while commenting upon the objec- 
tions urged by the solicitors for defendants. 
It is proper to observe, that the court on this 
motion is not to try title. The determina- 
tion of that question belongs exclusively to 
another tribunal. All that we have to do in 
relation to title is to look to the allegations 
of the bill and the denials in the answer, and 
ascertain from them whether the plaintiff's 
title, in the language of Mr. Justice Story, 
"has such a probable foundation in the pres- 
ent stage of the cause, as to entitle the plain- 
tiff to be protected against irreparable mis- 
chief, if upon the hearing it should turn out 
to be well founded." Poor v. Carleton. To 
this, the court will limit its remarks. 

In Lloyd v. Passingham, 16 Yes. 59, a re- 
ceiver and injunction were refused where de- 
fendant was in possession, but where the 
legal estate was charged to have been ob- 
tained through forged documents. The ac- 
tion of the court did not turn upon a want 
of power in the court, but upon the special 
circumstances of the case. The grounds on 
which the court decided will instruct us as 
to the principles on which a court of equity 
acts in cases analogous to the present. In 
that case, the defendants had recovered, by 
ejectment, certain estates. This occurred 
some fourteen years prior to the suit in 
equity. The latter was a bill filed to im- 
peach the verdict in ejectment, principally 
as obtained upon forged entries of burial and 
death, contrived by Robert Passingham. 
The bill prayed for an injunction to enjoin 
the cutting of timber and other waste, and 
for a receiver. The case was argued on 
affidavits. Lord Eldon refused the application 
on three grounds: (1) Because the trial in 
ejectment had been had upon other testi- 
mony than the entries which were alleged to 
have been forged; (2) because doubts were 
thrown upon the affidavits charging the for- 
gery, on account of contradictions as to time 
and circumstances, which made the act of 
forgery, if done, a remarkable one; and (3) 
because no danger as to the rents was sug- 
gested. His lordship looked to- the additional 
circumstance, that the defendants would be 
made illegitimate, provided the testimony 
should bear out the affidavits. 

It was under foregoing circumstances, 
where the defendants held the legal title and 
a judgment in ejectment obtained by them 
fourteen years previously, when the judg- 
ment had been obtained on other testimony 
beside the alleged forged documents, where 
the evidence as to the forgery was contra- 
dicted and where there was no irreparable 
mischief, for none such was suggested, that 
Lord Eldon refused the motion and conclud- 
ed with these words: "Whatever may be 
the ultimate event of this suit to which my 
act this day, refusing this application, will 
be no prejudice, I do not consider that these 
circumstances form that extreme ease in 
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which the possession is to be taken from 
those who have the legal title." 16 Ves. 72. 
Nothing is said of want of power in the 
court; a perfect legal title was in defend- 
ants, held under a judgment for fourteen 
years, accompanied by possession. The judg- 
ment was obtained on other testimony be- 
side the documents alleged to be forged, the 
testimony as to forgery contradictory; and, 
above all, irreparable injury not even sug- 
gested; and yet his lordship in deciding 
against the motion bases his decision to a 
considerable extent on the last ground — 
"that refusing the application will be of no 
prejudice." In his opinion the chancellor 
expressly says: "1 give no opinion upon the 
application from injunction to stay waste." 
This language was used by him in view of 
the fact, that he did not view the case as one 
of irreparable mischief. This case not only 
establishes the power of the court, but no no- 
tice was taken of the fact that there was no 
suit at law pending at the time. 

In the case of Lining v. Geddes, 1 McCord, 
Eq. 304, no suit at law was pending, and the 
court in its opinion was discussing the power 
o,f a court of equity to interfere by injunction 
in a case of trespass. They overruled the 
decision of the 'jourt below ordering an in- 
junction to issue to restrain the defendant 
from obstructing a right of private way; 
and they at the same time place the doctrine 
on its true ground, that of irreparable in- 
jury. They consider a temporary obstruc- 
tion of a private road, and similar trespasses, 
as not cognizable in equity. The decision in 
this case enunciates the true rule. It is the 
irreparable mischief which is to govern. A 
party may complain of what may be deemed 
technically a nuisance or waste; but the 
true question remains, is the act complained 
of one of irreparable mischief? The court in 
the above case say, that the nuisance com- 
plained of must be productive of irreparable 
injury. 1 McCord, Eq. 309. In reference to 
trespasses which are not attended by such 
mischief and an adequate remedy can be ob- 
tained at law, they say, such cases do not re- 
quire the aid of a court of equity, and cer- 
tainly not until the right has been determin- 
ed at law. Id. Upon the nature and char- 
acter of the injury complained of, depends 
to a considerable extent the jurisdiction of 
this court Is it irreparable? Irreparable in- 
jury is such as cannot be estimated with ac- 
curacy in money, or where it is so great that 
the party committing it, cannot make a com- 
pensation,, or where from its nature the in- 
jured party cannot be made whole. Such 
for instance, as the destruction of the sub- 
stance of the thing. The property sought to 
be protected is mineral land, and a mine of 
great value. The acts which defendants are 
committing and intend to commit, are such 
as the law adjudges to be waste. This point 
is settled by the case of U. S. v. Gear, 3 
How. [44 U. S.] 120. and also by the supreme 
court of this state. 



In the case of Merced Min. Co. v. Fremont, 
7 Cal. 321, it is said: "The ground upon 
which the injunction was granted in these 
cases of timber, coals, ores, and quarries 
was, that the trespasser, in the language of 
Lord Bldon, was 'taking away the very sub- 
stance of the estate.' " "It must be conced- 
ed that the principles of these cases apply 
to gold mines as well as to others. In fact, 
there are circumstances connected with gold 
mines (and the remarks apply equally to 
quicksilver mines) that render the remedy by 
injunction more appropriate than to other 
mines. The only value of a gold-mining 
claim, in most cases, consists in the mineral. 
If a party removes the gold, he removes all 
that is of any value in the estate itself. It 
is emphatically taking away the entire sub- 
stance of the estate." After affirming the 
rule, that facts to show that the injury is 
irreparable must be stated in the complaint, 
the court proceeds: "But in the cases of 
mines, timber, and quarries, the statement 
of the injury is sufficient. In the nature of 
the case, all the party could well state as 
matter of fact, is the destruction of the 
timber,, in the one case, and the taking away 
the minerals in the other. Taking away 
the minerals is itself the injury that is irrep- 
arable; because, it is the taking away the 
substance of the estate. The allegation of 
insolvency is not necessary to procure the 
injunction in these cases. The right to the 
remedy is based upon the nature of the in- 
jury, and not upon the incapacity of the 
party to respond in damages." In the opin- 
ion of this court, mere insolvency, if the 
amount is inconsiderable, would not give 
jurisdiction to a court; but where the 
amount is great, and the inability to respond 
is greatly disproportioned to that amount, 
such insolvency would be an element which 
would certainly influence the action of a 
court; and where it exists is a proper sub- 
ject for an allegation in the bill. 

Having disposed of the question relative 
to the power of the court, and the irrepara- 
ble character of the injury complained of, 
we come to the consideration of another 
point: Have the complainants such a right 
in the premises as entitles them to an in- 
junction to protect them until the litigation 
pending as to their title shall be determined? 
That the United States, by the treaty of 
Guadalupe Hidalgo, acquired the legal and 
paramount title, seems not to be denied. That 
no Ipgal title can vest in defendants until the 
confirmation of their claim, under the act of 
March 3, 1851, is clear [Stoddard v. Cham- 
bers] 2 How. [43 U. S. ] 31G. But it is contend- 
ed that the congress of the United States 
have dedicated the minerals in the lands of 
California to the public. The grounds on 
which this proposition is placed by defend- 
ants' solicitors are: (1) The United States 
by their general policy, and the direct con- 
currence of the executive branch of the gov- 
ernment, have encouraged the working of 
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mines and the employment of mining capital 
in California. (2) The state has done the 
same by express legislation; and all the 
departments of the state government have 
concurred in establishing mining operations 
in the state on public land as the paramount 
interest of the state, to which all other 
industrial branches are subservient. 

We shall not pause to inquire into the leg- 
islation of this state in relation to minerals 
on the public lands of the United States. 
One thing is certain, that neither her policy 
nor legislation, however much they may 
influence the action of the legislature of the 
Union, can deprive the United States of any 
legal right, or influence the action of this 
court in this case. That has been guarded 
against in the act of congress passed Sep- 
tember 9, 1850 (9 Stat. 452), entitled "An act 
for the admission of the state of California 
into the Union." In that act it is expressly 
provided, "that the people of said state, 
through their legislature or otherwise, shall 
never interfere with the primary disposal of 
the public lands within its limits; and shall 
pass no law, and do no act, whereby the title 
of the United States to and right to dispose 
of the same, shall be impaired or ques- 
tioned." 

As to the ground that the congress of the 
United States have dedicated the minerals 
to the public, and hence there is no equity 
in this bill, it is difficult to perceive, if such 
dedication had been made, how it could 
affect in any way the equity of the present 
claim. Suppose it to be the fact, how can 
it affect the rights of defendants' private 
claim? If such dedication does authorize 
the occupancy of the public lands, and per- 
mit persons who occupy them to dig the 
minerals in conformity with state laws, can 
the acquiescence of the general government 
in their so doing, aid legally or equitably 
the title of defendants, who do not claim 
under that permission, but claim to have an 
adverse and exclusive right to the property 
as against the United States and all the | 
world? 

The claim of these defendants of the ex- 
clusive ownership of the mine, is inconsist- 
ent with the title they attempt to set up, 
under the dedication by congress of the min- 
erals to the public. They cannot in the 
same breath set up a superior adverse title, 
and also a right to work the mine by reason 
of a dedication of the minerals to the public. 
Congress has never parted with the right 
(reserved as we have seen by the act admit- 
ting this state into the Union) of disposing 
of the public mineral lands. They have 
merely exempted them from the general 
land laws, and have omitted to legislate in 
regard to them except to exempt them from 
pre-emption rights, by the act of March 3, 
1853. They can at any moment dispose of 
them. The defendants did not enter upon 
the premises by virtue of any tacit or im- 
plied permission and license, but adversely 



as owners, and claim the lands as theirs, 
whatever disposition the United States may 
make with regard to the public mineral 
lands. If relying upon such permission to 
all persons to enter upon, and work mineral 
lands, defendants had entered, it might be 
a sufficient answer to a bill for an account 
of profits during the time such permission 
continued. But defendants did not enter, 
nor do they claim under such license, but 
adversely as owners. The United States 
having the title to the mine, the court can- 
not say that they have lost their rights, 
because, with regard to other minerals they 
have not asserted them. 

Congress, to whom alone under the consti- 
tution of the United States, regulations for 
the disposal of public property is confided, 
have, so far as their action goes, manifested 
their determination to relinquish no right to 
any public land in California. Having protect- 
ed in the act admitting the state into the Un- 
ion, their title to the public lands so far as the 
state was concerned, they proceeded to guard 
that title from individual claimants. The 
treaty of Guadalupe Hidalgo addressed itself 
to the political department; and up to the 
passing of the act of March 3, 1851, that de- 
partment alone had power to perfect titles 
and administer equities to claimants. [Glenn 
v. U. SJ 13 How. [54 U. S.] 260. Congress 
in the fulfillment of its treaty obligations, 
passed that act entitled "An act to ascertain 
and settle the private land-claims in the state 
of California." It is an established principle 
of jurisprudence in all civilized nations, that 
the sovereign cannot be sued in its own courts, 
or in any other without its consent and per- 
mission; but it may, if it thinks proper, waive 
this privilege, and permit itself to be made a 
defendant in a suit by individuals, or by an- 
other state. And as this permission is alto- 
gether voluntary, it follows that it may pre- 
scribe the terms and conditions on which it 
consents to be sued, and the manner in which 
the suit shall be conducted, and may with- 
draw its consent whenever it may suppose 
that justice to the public requires it. Beers 
v. Arkansas, 20 How. [01 U. S.] 527. Under 
this power, the political department trans- 
ferred, by the act of March 3, 1S51, the pow- 
er of perfecting titles and administering equi- 
ties to individual claimants. Aware that 
many claims would be made under Mexican 
titles, some legal, others equitable and in- 
choate, and others fraudulent, and with a 
view to segregate all lands of individual 
claimants from the public domain, congress 
passed the act in question. Desirous to ful- 
fill in a liberal spirit the treaty obligations of 
the government, they imparted to the tribu- 
nals to which the jurisdiction was committed, 
rules of decision different from those which 
obtained in the ordinary judicial tribunals of 
the country. This extended range of princi- 
ples was made their rule of action, to effect 
what congress purposed they should; that is, 
to enable them to confirm a large number of 
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claims which were inchoate and, "being no evi- 
dence of legal title, presented inchoate and 
equitable rights, commending themselves to 
courts regulated as those tribunals were by 
the "principles of equity which could not be 
enforced by the ordinary judicial tribunals." 

We consider it evident that the United 
States have a title and interest in the prem- 
ises in dispute, and have a clear right in a 
proper case to invoke the interposition of a 
court of equity to protect the property until 
the title to it is ascertained in the manner 
prescribed by law— whether it be public land 
or not One of the terms on whieh the Unit- 
ed States consented to be sued, is prescribed 
in the 13th section of the act; which enacts 
that all lands the claims to which have been 
finally rejected by the commissioners, or 
which shall be decided to be invalid by the dis- 
trict or supreme court, shall be deemed, held, 
and considered as part of the public domain 
of the United States. Dunl. Laws U. S. 1296. 

The fact is admitted by the pleadings in 
this case, that a petition is pending in behalf 
of defendants, in the name of one Andres Cas- 
tillero, in the district court, on appeal from 
the commissioners, having for its object a 
confirmation of the title to these premises. 
The result of a decision in one way will be 
to segregate the premises from the public do- 
main; and they will not be segregated until 
such decision is made. A contrary decision 
will leave the property in the hands of com- 
plainants. Can it be successfully asserted 
that the United States have no such interest 
in the mine as will authorize a court of equity 
to protect the property while that issue is 
pending? "We consider the legal title to this 
property to be in the United States, until it 
is decided to be private property. But sup- 
pose it be assumed that" the interest held by 
the United States is to be confined to what 
they hold under the act of March 3, 1851. If 
such assumption be made, it may be con- 
tended that, so limited, it is a mere contin- 
gent interest, and not to be protected by the 
court,— that it is not a vested interest. The 
answer to such suggestion is, that the right or 
interest of defendants is equally contingent; 
and again, that the right of complainants, if 
it be admitted to be contingent, will not de- 
prive it of protection from a court of equity 
in a proper case. 

The court will grant an injunction when the 
aggrieved party has only equitable rights. 
Thus in cases of mortgages, if the mortgagee 
or mortgagor in possession commits waste, or 
threatens to commit it, an injunction will be 
granted. So where there is a contingent es- 
tate on an executory devise dependent over 
upon a legal estate, courts of equity will not 
permit waste to be done to the injury of the 
estate. In case of a mortgagee filing a bill to 
stay waste by the mortgagor in possession, 
the court will interpose, although the right of 
the mortgagee in the land or its proceeds is 
contingent upon his recovery of the debt, to 
secure payment of which the mortgage was 
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given. In Camp v. Bates, 11 Conn. 51, a bill 
was filed to enjoin waste upon property on 
which complainant held a lien as an attaching 
creditor, under a law of the state. It was ad- 
mitted that by the attachment the party ac- 
quired no legal title to the property, and that 
he might never obtain one. The court say: It 
has been urged that the "plaintiff had neither 
an equitable nor a legal title. That he had no 
interest in the estate, none which a court of 
equity would consider a vested interest:" and 
the court proceeds to inquire into the right 
of the party, and coming to the conclusion 
that the attachment, when completed, would 
bind the estate under the provisions of the 
law, say: "We are not, then, to speculate as 
to the result whether the creditor will re- 
cover at all, or recover the full sum he de- 
mands. The estate attached is to be held sub- 
ject to meet that recovery, be it more or less. 
The question then arises, does the law give 
this privilege and then leave the debtor to 
take it away or destroy it? Does the law give 
a privilege and allow the party against whom 
it is given to render it useless? Is a court so 
utterly impotent, or is it so fettered by its own 
rules, that this may be done and the court 
have no power to prevent it? Did not the 
plaintiff, by his levy, acquire the sanction of 
the law that the property should stand pledg- 
ed to await his judgment? Had he not, then, 
a right acquired by this lien, a right which 
a court of justice is bound to respect and de- 
fend? It is not indeed a legal interest, which 
would pass by a release deed; but it is a 
right not less sacred, and no less regarded 
by a court of law." The fact, then, that the 
interest of the complainants under the act 
of congress of March 3, 1S51, is made con- 
tingent, does not defeat their right to the 
protection of the court. We have referred 
to this last case, to show that the submis- 
sion by the United States of their title to a 
contingency does not affect injuriously the 
present application. 

The bill in this case prays for an injunction 
to stay future waste, and also that the action 
of the court may extend to the preservation 
of the ore and materials now upon said mine 
and land, and all the quicksilver extracted 
from the ore of said mine in the possession 
of said defendants. It is urged that injunc- 
tion is not granted in restraint of the removal 
of that which has been disconnected from 
the realty and assumed the shape of chattels. 
In the case of Watson v. Hunter, 5 Johns. 
Ch. 169, the principle affirmed is that in ordi- 
nary cases where no special circumstances 
intervene, injunction will not be issued to 
prevent the removal of timber already cut. 
Chancellor Kent concludes his opinion by 
saying: "I do not mean to be understood to 
say that the court will never interfere, but 
that it ought not to be done in ordinary cases 
like the present." In Winship v. Pitts, 3 
Paige, 259, 261, it is said: "In ordinary cases, 
the account for waste already committed is 
merely incidental to the relief by injunction 
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against future waste, and is directed to pre- 
vent a multiplicity of suits. The rule, how- 
ever is general, that although the recovery 
of damages for waste is not a substantial 
ground for a bill in equity, yet if the court 
has jurisdiction of the subject upon any 
other ground, it will decree an account of 
the waste committed." 1 White & T. Lead. 
Cas. Eq. 554. In Backler v. Farrow, 2 Hill 
(S. C.) Ill, the court asserts the general rule 
to he, that damages for waste cannot be re- 
covered, the remedy being at law; but they 
say: "But, having proper jurisdiction of 
the case, there is hardly any question in re- 
lation to property which this court may not 
determine incidentally, for the purpose of 
doing complete justice and preventing multi- 
plicity of litigation." The rule as laid down 
in the case of Jesus College v. Bloom, 3 Atk. 
2G2, Amb. 54, is that a bill will not lie for 
waste merely, but if the. party be properly in 
court for another purpose, as to obtain an 
injunction, th'en an account of past waste 
will be granted. "There are many cases 
where this court have made decrees in the 
cases of mines which they could not have 
done in the cases of timber. There is no ques- 
tion that the court was in possession of this 
case, and incident to it were the accounts for 
rents and profits and the account for waste." 

Where an injunction against waste is grant- 
ed, if the complainant has a claim in law 
to satisfy for the value of the timber or other 
matters, the removal of w T hich constitutes 
the waste, he is entitled to an account as of 
course, as incident to the injunction and to 
prevent multiplicity of suits. 1 White & T. 
Lead. Cas. Eq. 554. Now, the removal of 
large amounts of minerals constitutes waste. 
The result of the doctrine furnished by the 
authorities is, that in an ordinary case an 
injunction will not be issued to operate upon 
past waste; but that in cases where the 
court has original jurisdiction of the case, and 
the party is properly in court for some other 
purpose, for instance, to obtain an injunc- 
tion, or where there is the allegation of 
fraud, or where the removal constitutes a part 
of the waste, the court may extend its pro- 
tection to past waste. That the eases which 
constitute exceptions to the rule which ap- 
plies to ordinaiy cases are those where the 
profits of mines and the opening of mines is 
the waste complained of. 

To this point is the ease of Jesus College v. 
Bloom, Amb. 56, where the court, referring 
to an authority cited, say: "The more prob- 
able reason for decreeing an account in that 
ease seems to be because it was the case of 
mines; and the court always distinguishes 
between digging of mines and cutting of tim- 
ber, because the digging of mines is a sort of 
trade; and there are many cases where this 
court will relieve and decree an account of 
ore taken when in any other tort or wrong 
done it has refused relief." We consider this 
case not to be the ordinaiy one of cutting 
timber, but the working of a valuable mine, 



and that the injunction in this case should 
extend to ore extracted, and remaining on the 
premises as well as to future waste. 

A careful examination of this case has 
brought the court to the following conclu- 
sions: That the complainants have exhibited 
a title to the premises in dispute, which en- 
titles them to an injunction to stay waste 
upon it; that the character of the waste com- 
plained of is what the law deems irreparable 
mischief; that the allegations of the bill 
charging forgery, fraud, and ante-dating upon 
the documentary title under which defend- 
ants claim, have only been denied "on in- 
formation and belief," which will not author- 
ize the court to consider the allegations in the 
bill on this motion as disproved; and lastly, 
that the facts as shown by the exhibits an- 
nexed to the pleadings, and the affidavits 
filed, if they are to be considered, do not set 
forth circumstances showing good faith, 
which, according to Mr. Justice Woodbury, in 
Perry v* Parker [Case No. 11,010], must ac- 
company "a general denial" of plaintiff's title, 
in order to make it sufficient. The court, 
therefore, are constrained by a "judicial ne- 
cessity," to grant the injunction prayed for. 
The injunction will be temporary, subject to 
the further order of the court. It is not to 
be anticipated that either party will interpose 
any obstacle to the prompt determination of 
the issue as to the title to the premises now 
pending. But it is deemed proper to keep 
this injunction under the control of the court, 
so that it may be able to do what subsequent 
events may require. 

The bill prays that a proper person or per- 
sons may be appointed receivers of the said 
tract of land, mine, and minerals, take posses- 
sion of the same, with the appurtenances, re- 
ceive the profits of "same, and all the ore oi 
said mine, and the quicksilver extracted 
therefrom, and to lease, work and manage the 
said mine, and receive the rents, issues and 
profits thereof, and the ore and quicksilver to 
said mine or elsewhere, in the defendant's 
possession, that has been extracted from said 
ore; to make sale and disposition thereof, to 
be accounted for under the order of this 
court. The court do not consider that the 
appointment of receivers with such extreme 
powers, is at this time necessary. The 
ground on which the court has felt it to be 
its duty to interpose by injunction in this 
case, is to preserve the premises from waste 
and destruction, while the title to it is unde- 
cided. It has also considered it its duty to 
enjoin against the removal of the ores which 
have been already extracted, and remain on 
the premises. Every object contemplated by 
the bill, and which the court desires to ef- 
fect, would seem to be attained by enjoining 
the further working of the mine, and the re- 
duction and carrying off the ores now on the 
premises. Unless those ores are liable to de- 
terioration, from natural causes or by being 
plundered, there is no necessity to appoint a 
receiver. If, however, it be made to appear 
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that the condition of those ores is from any 
cause insecure, or other circumstances which 
may call for further interposition, the court 
will take into consideration an application for 
the appointment of a receiver. 

An injunction, in accordance with the pray- 
er of the bill, and in conformity with the 
views herein expressed, will be submitted, by 
the solicitors for complainants, to the court. 

HOFFMAN, District Judge. In the opin- 
ion just read, this case has been considered 
on the allegations of the bill and answer 
alone, excluding all affidavits on either side 
relating to title. It has been seen, however, 
that in the opinion of Judge Story, the court 
to prevent irreparable mischief may look to 
"affidavits in affirmance of the plaintiff's ti- 
tle, not so much with a view to establish that 
title, but to see whether it has such a proba- 
ble foundation in the present state, as to enti- 
tle the plaintiff to be protected against irrep- 
arable mischief, if upon the hearing of the 
cause it should turn out to be well founded." 
Poor v. Carleton [Case No. 11,272]. Had no 
answer been filed, it is clear that the court, as 
in the case of Lloyd v. Passingham, 16 Ves. 
59, and in that of Perry v. Parker [supra], re- 
lied on by the defendants, might have heard 
the motion on affidavits filed on both sides. 
Unwilling to rest the decision of the motion 
upon what mqy seem a technical and rigorous 
rule, and on allegations in the bill which are 
assumed to be true merely because not met 
by a positive denial in the answer, we have 
looked into the affidavits on either side with 
a view of ascertaining whether the complain- 
ants, assuming such an inquiry to be admissi- 
ble, have made out such a prima facie or 
probable case, as will warrant the interfer- 
ence of the court in this preliminary stage of 
the cause. That the court will interfere to 
prevent the destruction of the estate or fund, 
even though the title is disputed, has already 
been abundantly shown. That it will so in- 
terfere against a party in possession, and 
even against such a party having the legal es- 
tate, is also clear. The inquiry arises, what 
must be the nature or force of the evidence 
which the court will exact before it exercises 
this authority? It is admitted in the case of 
Perry v. Parker that a mere denial of plain- 
tiff's title, without any evidence to show the 
denial to be made probably in good faith, and 
to be sustained by something of fact and 
law, is not sufficient. In Daniell, Ch. Prac. 
p. 2027, it is said: "The court will appoint a 
receiver against a party having possession un- 
der a legal title, if it can be satisfied that such 
party is wrongfully entitled to such legal es- 
tate." ' Where the right to the possession is 
in dispute, the court will, if it sees clearly 
that the plaintiff has the right, and that the 
ultimate decree will be in his favor, appoint a 
receive, pending the suit Id. p. 2026. 

It might be inferred from these authorities 
that the court will in no case interfere against 
a party in possession, unless on evidence suf- 



ficient to satisfy it that he has no title. Such, 
however, we do not conceive to be law. The 
extracts from Daniell's Practice, above cited, 
refer to cases where the property is in pos- 
session of a party having the legal estate. In 
such cases much reluctance is undoubtedly 
felt by courts of equity to interfere by in- 
junction. But even in such eases, the case of 
Lloyd v. Passingham impliedly sanctions the 
doctrine that where there is danger to the 
substance of the inheritance, and the damage 
apprehended is great and irreparable, the 
eourt will not confine its interposition 1o 
those eases alone, where it can declare itself 
satisfied that the defendant has no title. In 
the case of Perry v. Parker it does not appear 
that any irreparable injury was apprehended; 
and even in that ease the court enters into an 
elaborate examination of the titles of plain- 
tiff and defendant with an evident inclination 
to the opinion that the former is more than 
doubtful. Daniell, on the page succeeding 
that on which the last citation is found, states 
that though the court will not interfere on 
the mere ground of title, it will appoint a re- 
ceiver at the instance of parties beneficially 
interested, even where there is no fraud or 
spoliation, provided it can be satisfactorily 
established that there is danger to the estate 
or fund, unless such a step is taken. In the 
case of Poor v. Carleton [Case No. 11,272], 
Judge Story says: "The true rule seems to 
me to be that the question of dissolution of a 
special injunction, is one which after the 
answer (denying the whole merits of the bill) 
comes in, is addressed to the sound discretion 
of the court In ordinary cases the dissolu- 
tion ought to be ordered because the plaintiff 
has prima facie repelled the whole merits of 
the claim asserted in the bill. But extraordi- 
nary circumstances may exist, which will not 
only justify but demand the continuation of 
the special injunction. This, upon the prin- 
ciples of a court of equity, whiph will always 
act to prevent irreparable mischiefs ^and. gen- 
eral inconvenience in the administration of 
justice, ought to be the practical doctrine; 
and I am not satisfied that the authorities 
properly considered establish a contrary doc- 
trine." And this, says Judge Story, seems to 
have been the course which commended itself 
to the mind of that great equity judge, Chan- 
cellor Kent. Poor v. Carleton [supra]. 

We think that the opinion of Judge Story 
above cited, is sufficient authority for the 
position that in cases, like the present, of 
irreparable mischief, the court in examin- 
ing the affidavits, assuming them to be ad- 
missible, will inquire whether the title of 
the plaintiff has such a probable foundation 
as to entitle him to be protected during the 
litigation by which it will finally be de- 
termined. And that in cases of threatened 
waste and destruction of the estate, where 
the apprehended injury is great and irrepa- 
rable, as also in cases of the threatened 
destruction of heir-looms, works of art, &c, 
the court, in the exercise of a sound discre- 
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tion, should interfere even in doubtful eases 
to preserve the parties in statu quo until 
the right can he determined. We will there- 
fore examine to some extent the evidence 
which has been adduced on either side, and 
which has been so largely discussed at the 
bar, in order to see whether the complain- 
ant's title appears to have such a probable 
foundation, and the allegations of the bill 
are sustained by such proof, as to warrant 
the court in interposing to protect the es- 
tate until the determination of the right. 

The title set up by the defendants con- 
sists of an alleged mining ' right or title, 
originally acquired by denouncement and 
registry under the raining laws of Mexico; 
and secondly, an alleged concession of two 
sitios de ganado mayer, made by the su- 
preme government " of Mexico. The evi- 
dence of the mining right or title is in the 
form of an expediente or record, consisting 
of two letters of Andres Castillero, address- 
ed to Antonio Maria Pico, alcalde, and an 
act of possession purporting to be executed 
by that officer, in which he recites that he 
has given possession of the mine and of 
three thousand varas of land in every di- 
rection, to Castillero. The evidence of the 
two-league grant consists of a dispatch 
from Castillo Lanzas, minister of exterior 
relations of Mexico, addressed to the gov- 
ernor of California, but produced by the de- 
fendants. In this dispatch a communica- 
tion to Lanzas from the minister of justice, 
is set forth. In that communication the 
minister of justice transcribes a communica- 
tion addressed by himself to Segura, presi- 
dent of the junta for the encouragement of 
mining. In this last communication, the 
minister of justice informs Segura, that the 
president has been pleased to approve the 
agreement made with Castillero, to com- 
mence the exploration of the mine, and that 
the corresponding communication is made 
to the ministry of exterior relations, that 
it may issue the proper orders relative to 
what is contained in the 8th proposition 
with respect to the granting of lands in that 
department The minister of relations, aft- 
er reciting the above letter, adds: "And 
I have the honor to inclose it to your ex- 
cellency (Lanzas) to the end that with re- 
spect to the petition of Senor Castillero, to 
which his excellency the president ad in- 
terim, has thought proper to accede, that 
as a colonist, there be granted to him two 
square leagues upon the land of his mining 
possession, your excellency (viz. Lanzas) will 
be pleased to issue the orders correspond- 
ing." Castillo Lanzas thereupon adds: 
"Wherefore I transcribe it to your excel- 
lency (viz. the governor of California), that 
in conformity with what is prescribed by 
the laws and dispositions upon colonization, 
you may put Senor Castillero in possession 
of the two square leagues which are men- 
tioned. God and Liberty, Mexico, May 23, 
1846. Castillo Lanzas. To His Excellency, 



the Governor of the Department of Cali- 
fornias." It is not pretended that this dis- 
patch was ever delivered to, much less act- 
ed on by, the governor of California. On 
its face it purports to be merely one offi- 
cial communication reciting another, in 
which it is stated that the president has 
thought proper to accede to an application 
for a grant, and that fact is communicated 
to the governor in order that he, in con- 
form^ with the laws of colonization, may 
put the applicant in possession. Whether a 
dispatch of this kind, addressed by one 
Mexican functionary to another, never act- 
ed on by the latter, and which in all prob- 
ability could not have reached him until 
after the subversion of Mexican authority 
in this country, and after the rights of the 
United States by conquest had accrued 
could convey any title either legal or eq- 
quitable to a person who, during the exist- 
ence of the Mexican authority, did no act 
whatever on the faith of it, it is not neces- 
sary now to decide. It is at least clear, that 
it is not a formal grant. It is at most, evi- 
dence that the president had acceded to a 
petition for two leagues of land. It is not 
addressed to 'the petitioner, nor intended as 
a muniment of title to him. It is but an or- 
der to the governor to make him a title 
and put him in possession. Whatever title, 
therefore, the defendants may claim under 
this official letter, it is evident that it can 
be at most but equitable and inchoate. And 
that, as the two leagues were never meas- 
ured off to 'the applicant, nor was he put in 
possession by Mexican authority, the legal 
title and right of possession to the land 
vested by the conquest in the "United States. 
It was not contended at the hearing that 
any measurement was made or possession 
given of any specific tract of land by metes- 
and bounds, or that the three thousand 
varas in every direction, mentioned in the 
act of possession, were marked upon the- 
ground. It is also clear, that the mining 
judge, under the ordinances, had no right to 
give possession of a tract so extensive. It 
is claimed, however, that this act of posses- 
sion was ratified and confirmed by the su- 
preme government. No formal act of rat- 
ification is produced, or alleged to have been 
made. The evidence of the ratification is to 
be .found, if at all, in the letter of Lanzas, 
already cited, and in the communications 
which it recites, and copies of which are- 
produced, taken, it is alleged, from the Mex- 
ican archives. As Castillero, in his pro- 
posals to the mining junta, had asked that 
body to recommend the ratification of his 
mining possession, and as the communica- 
tion from the minister of justice states that 
the president has been pie" "vi to approve 
; n all its parts the agreement made with 
Castillero, it is urged that that letter is 
evidence of such ratification. Whether or 
not It should so be considered, it belongs to 
another tribunal to decide. It is not claim- 
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ed, however, that any possession by metes 
and bounds of this 3,000-vara tract was tak- 
en, nor was any survey or measurement 
effected until long after the conquest of the 
country, and after the rights of the United 
States had accrued. It is evident, there- 
fore, that the defendants can claim no legal 
estate or prior adverse possession, either 
in the two-league tract which they have sur- 
veyed, and now occupy, or in the 3,000-vara 
tract, mentioned in the alcalde's act of pos- 
session. But all these documents are in the 
bill charged to be fraudulent, and ante- 
dated. 

The evidence chiefly relied on in support 
of this allegation, is contained in a corre- 
spondence attached as an exhibit to the bill. 
The genuineness of all of these letters, ex- 
cept one, is admitted. The answer denies 
"that the said letters and communications 
were written by the said parties with intent 
to commit a fraud, or in furtherance of a 
conspiracy to fabricate a title, as charged 
in said bill, except so far as the said inten- 
tion appears from said letters on the part 
of the said James Alexander Forbes." Sec- 
tion 32. Two of the defendants claim un- 
der James Alexander Forbes. As to him, 
the conspiracy to fabricate a title "so far 
as appears from s^aid letters," is admitted. 
An examination of the letters will, however, 
convince us, that whatever fraudulent de- 
signs were entertained by James Alexander 
.Forbes, were equally entertained by the par- 
ties whose agent he was, and with whom he 
was in correspondence, and that the some- 
what anomalous oase is not presented of a 
conspiracy by one person. The original act 
of possession, or registry of the mine, was 
obtained, as alleged by defendants, by Cas- 
tillero for the benefit of himself and his 
socios or partners. On the 12th June, 1846, 
Jose Castro, in pursuance of powers given 
to him, as he recites, by his other partners, 
executed a power of attorney to one Me- 
Namara, authorizing him to enter into a con- 
tract for the three pertenencias of the mine 
with an English company "with exclusion 
of any other nation." This power of attor- 
ney, if its date be genuine, must have been 
executed on the occasion of McNamara's 
visit to California in May, 1846, as mention- 
ed in Alexander Forbes' letter of May 11, 
1846. He seems not to have immediately 
acted on it for a letter is produced from 
him, dated at Honolulu on the 27th Septem- 
ber, of the same year. As the alleged dis- 
patch of Castillo Lanzas was written in 
Mexico on the 23d May, 1846, it is evident 
that at the time of executing this power of 
attorney, the only evidence of title to the 
mine which Castro could have possessed, or 
the existence of which he could have 
known, was the act of the alcalde, in which 
possession is given of three ^thousand varas 
in every direction from the mine. The pow- 
er of attorney, however, exclusively refers 
to three pertenencias of the mine. In pur- 



suance of this power of attorney, McNa- 
mara, on the 28th day of November, 1S46, 
at Tepic, entered into a contract with Alex- 
ander Forbes for the working of the mine. 
It is, we think, evident from the letter of 
Alexander Forbes, of January 7, 1S40, that 
Castillero was present at this negotiation. 
In that letter, Forbes says: "I had the 
pleasure to receive your very obliging letter 
of the 29th October last (1846), which chief- 
ly relates to the mine of quicksilver about 
which I wrote you at so much length by 
Mr. MeNamara. I had, previously to the 
receipt of your letter, been in treaty with D. 
Andres Castillero, and on the arrival of Mr. 
MeNamara with powers from the other pro- 
prietors, the treaty was much facilitated; 
and I am now happy to inform you that I 
have contracted for the habilitacion of the 
mine, and have purchased a portion of Mr. 
Castillero's barras, all of which will be 
made known to you by Mr. Walkinshaw, 
who goes to California as my agent and at- 
torney for the examination and working of 
the mine." If, then, as would seem to be 
the case, Castillero was present when the 
contract between Forbes and MeNamara 
was entered into, it is strange that he did 
not himself become a party to it; and it is 
still more strange that the contract refers 
exclusively to the working of "the three per- 
tenencias embraced in said quicksilver 
mine," and makes no allusion whatever to 
the two-sitios tract which Castillero must at 
that time have obtained. The instrument 
by which Castillero ratified this contract, 
and also that by which he sold a portion of 
his barras, are dated in Mexico on the 17th 
December, 1846. In the deed of ratification, 
for the first time allusion is made to the two 
square leagues conceded to Castillero, and 
a copy of the Lanzas dispatch is annexed to 
it. No reference is, however, made to the 
mining possession of three thousand varas 
in every direction, nor to any alleged con- 
firmation of it, but the contract of MeNa- 
mara for working the three pertenencias of 
the mine is alone referred to. 

In' the letter of James Alexander Forbes, 
in reply to that of Alexander Forbes, of 
January 7, 1847, and to another of the 27th 
January, which is not produced, he says: 
"It is of the most vital importance to obtain 
from the government of Mexico a positive, 
formal, and unconditional grant of the two 
sitios of land conceded to D. Andres Castil- 
lero, according to the decree appended to 
the contract, and also an unqualified ratifi- 
cation of the judicial possession which was 
given of the mine by the local authorities; 
including, if possible, the three thousand 
varas of land given in that possession as a 
gratification to the discoverer. These docu- 
ments should be made out in the name of 
Don Andres Castillero." He then expresses 
the opinion that it will not be difficult to 
obtain these documents from the supreme 
government, and adds that they should be 
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of the date of the decree of Sefior Lanzas. 
This letter is relied on by the defendants, 
as sho-wing that at that time the decree of 
Lanzas, as now produced, was in existence. 
It must be admitted that the reference to a 
dispatch of Lanzas, ordering a possession of 
two sitios to be given, is clear. Whether 
that dispatch is in all respects the same as 
that now exhibited, does not so certainly 
appear. But it is equally clear that the rec- 
ommendation to procure other documents, 
the dates of which were to be false, is 
unequivocally and explicitly made. No let- 
ter is produced from Alexander Forbes, which 
discloses the manner in which this proposi- 
tion was received; but in October of the same 
year, we find that the latter has come to Cali- 
fornia, and is actively engaged in exploring 
the mine. His proceedings while here will 
hereafter be referred to. Mr. Alexander 
Forbes seems to have remained in California 
until the end of March, 1848. In April of the 
same year, he appears to have sold his inter- 
est in the contract to various habilitadores, 
among whom, Jecker, Torre & Co. and the 
house of Barron, Forbes & Co., of Tepic, 
were chiefly interested. The first letter from 
these parties is dated on the 20th May, 1849, 
and is addressed to James Alexander Forbes. 
It commences as follows: "From certain cir- 
cumstances you have communicated to us, it 
may be necessary to purchase some lands in 
the vicinity of the mine of New Almaden." 
It then empowers James Alexander Forbes 
to make such purchase at a sum not exceed- 
ing 95.000. On the 27th May, 1849, a memo- 
randum was left with Alexander Forbes, at 
Tepic, by James Alexander Forbes, "of the 
documents which Castillero will have to pro- 
duce in ' Mexico." The documents required 
were as follows: (1) A full approbation and 
ratification of all the 'acts of the alcalde. (2) 
An absolute and unconditional title for two 
leagues of land to Andres Castillero, with 
boundaries which are mentioned. (3) The 
dates to be arranged by Don Andres, and to 
be certified by the American minister. "We 
will hereafter see that this memorandum was 
alluded to, and its contents repeated, in sub- 
sequent letters between the parties. 

On the 2Sth October, 1849, James Alex- 
ander Forbes, in a letter to William Forbes, 
again alludes to the insecurity of the title on 
which the mine was held. After stating his 
apprehensions of the destruction of some im- 
portant papers of the original registry of the 
mine; or, that a question might arise as to 
their legality; and, after adverting to the fact, 
"that no posterior grant of the government 
could authorize the occupation of the land of 
the Berreyesas, on which the mine is declar- 
ed to be situated, in the original expediente 
of registry," he adds: "In view of these facts, 
it behoves you to obtain from the supreme 
government of Mexico, the full and positive 
grant of the two sitios of land upon the land 
of New Almaden, under date of the order to 
Castillo Lanzas, bearing in mind that this 



document must express the entire approba- 
tion of the supreme government of all the 
concessions made by the local authorities or 
alcalde of the district of San Jose\ of the orig- 
inal grant or registration of the mine." He 
then proceeds to give the boundaries which 
should be mentioned in the concession. They 
are the same as those given in the memo- 
randum above referred to. In the succeed- 
ing letter which, perhaps erroneously, has the 
same date as the last, James Alexander 
Forbes again calls the attention of William 
Forbes to the importance of his suggestions 
relative to the "perfecting of the title to the 
mine," and adds: "Without now entering in- 
to particulars, already explained to yourself 
and Mr. Alexander Forbes verbally, I desire 
only to impress upon your mind the vast im- 
portance of securing from the supreme gov- 
ernment of Mexico the documents comprised 
in the memorandum left with Mr. Alexander 
Forbes when I was in Tepic, for Castillero." 
On the 30th October, 1849, he again recurs 
to the subject. In his letter of that date, he 
says: "You will now readily perceive the 
great importance of my advice to purchase a 
part both of the lands of Cook and of the 
Berreyesas. You were of opinion that this 
measure would not be necessary, in view of 
the supposed facility of getting the title to 
the mine perfected in Mexico. It is now more 
than five months since it was decided that 
Castillero should procure the necessary docu- 
ments in that eity, and that they should be 
sent as soon as possible. On the one hand, 
I depend on the precarious and illegal pos- 
session of the mine granted by the alcalde 
to Castillero, who was in reality the judge 
of the quantity of land given by the alcalde. 
On the other side, I am attacked by the pur- 
chasers of the same land declared by Cas- 
tillero himself to comprise the mine." He 
concludes as follows: "I do entreat you to 
use every effort to send me the document 
of the ratification of the mine, and the grant 
thereon, at the very earliest opportunity— 
properly authenticated and certified, as ex- 
plained by me when I was in Tepic." On 
the 30th November, 1849, Ban-on, Forbes & 
Co., reply to the communications of Jas. Alex. 
Forbes. As this is the first letter in which 
his suggestions are noticed by the parties 
with whom he was corresponding, it is im- 
portant to see how they were received, and 
how far the allegation of the answer that the 
design of fabricating a title existed on the 
part of James Alex. Forbes alone, is sus- 
tained. 

After acknowledging the receipt of letters 
and communications from Jas. Alex. Forbes, 
by the steamers "California" and "Panama," 
Barron, Forbes & Co. say: "We are glad 
that you have not been obliged to purchase 
Berreyesa's land. This is certainly a most 
important point, tind we trust that the docu- 
ment sent will be of great consequence in 
that respect. But you will of course take 
care that no risk is run, and you will do 
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in tliis affair as your best judgment shall 
direct you, keeping in view that at all haz- 
ards, and whatever cost, the property of 
the mine must be secured. Castillero, we 
expect, will soon he here, from Lower Cali- 
fornia, and if anything can be done in 
Mexico, he is the fittest person to procure 
what may be wanted." On the 1st Decem- 
ber, 1849, Alexander Forbes writes to James 
Alex. Forbes, as follows: "The document 
sent up to you by the last steamer, for the 
grant of lands to D. Andres Castillero, was 
by mistake, not the one meant to be sent. I 
find now that the proper one was registered 
by me in Monterey, and the original deposit- 
ed there. The one sent you was directed at 
foot to the governor of California, and the 
one deposited at Monterey was directed to 
Don Andres Castillero. The difference is, 
that by one the delivery by the governor was 
perhaps necessary to make the grant valid, 
whereas the other, being addressed directly 
to Don Andres, did not require that formal- 
ity, nor was any other proceeding necessary, 
thus making it a better document than the 
greater part of the other titles for lands in 
California." He then proceeds to advise 
James Alex. Forbes to apply for a copy of 
the Monterey document, and to withdraw 
the one sent, and substitute the other. After 
reminding him of "another difficulty," viz. 
that the instrument made in the city of Mex- 
ico contains an exact copy of the document 
sent to him, and addressed to the governor, 
he concludes by leaving the whole subject 
to the discretion of his correspondent 

It is apparent from this letter, the genu- 
ineness of which is admitted, that two docu- 
ments were then in existence, purporting to 
be concessions of land to Castillero. One 
addressed to the governor, which is that now 
produced, and one addressed to Castillero, 
which has disappeared. None such has been 
found at Monterey, where Alexander Forbes 
himself states he deposited it; nor do the 
defendants now claim that any such docu- 
ment was ever issued. If, as Forbes states, 
such a document was deposited in Monterey, 
it must have been fabricated. For the the- 
ory of this case on the part of the defendants 
is, that the dispatch to Lanzas, addressed to 
the governor, constitutes their only title for 
the two-sitios grant. On the 20th Decem- 
ber, 1S49, Jas. Alexander Forbes, in a letter 
to Barron, Forbes & Co., acknowledges the 
receipt of a certified copy of the grant of the 
two sitios to Castillero, and states at length 
his opinion that it is insufficient. He again 
urgently recommends that "Castillero, or 
some other fit person, should obtain from 
the supreme government of Mexico, a posi- 
tive, explicit, and unconditional grant of the 
two sitios of land. In this document par- 
ticular reference must be made to the eon- 
cession of the mine by the alcalde of San 
Jose, approving of said concession, and con- 
ceding to Castillero and his associates in 
place of the three thousand varas, the said 
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two sitios of land, citing dates, and making 
that of the said document to correspond with 
the imperfect and ambiguous document of 
which you have sent me the copy." At the 
close of this letter he adds: "I pray you not 
to be deluded into the belief that there will 
be no necessity for obtaining the document 
herein described." On the 29th January, 
1830, James Alexander Forbes acknowledges 
to Alexander Forbes, the receipt of a copy 
of the contract of habilitacion, and adds: 
"As you request me to address myself to B., 
F. & Co. (Barron, Forbes & Co.) on the affair 
of the mine, I have now written upon this 
particular subject, to which I request their 
earnest attention, not as regards the habil- 
itation, but another document which you 
know of." On the 3d February, 1850, Alex- 
ander Forbes writes to James Alexander 
Forbes as follows: "I have every reason to 
believe that the documents you mentioned 
will be found in the city of Mexico; and as 
Mr. Castillero will return there, they will no 
doubt be procured; but we are at some loss 
to know what is exactly wanted, and I beg 
you will by the next steamer give a sketch 
of the documents to which you allude, par- 
ticularly a description of the limits of the 
grant. I think you must not have received 
the information sent you of the existence of 
the grant of the two sitios directly to Cast- 
illero and registered in Monterey; nor am 
1 sure if that will mend the matter." After 
alluding to a last resort which he mentions 
"with great repugnance," viz. "the promo- 
tion of the invalidation of the title of the 
Berreyesas to their rancho, and adding that 
"if no opposition or disclosures are made, 
they may be left in possession," he proceeds 
as follows: "We think at present that it 
may be the best plan to get an authenticat- 
ed copy of the approval of the Mexican gov- 
ernment of the grant of 3,000 varas given 
by the alcalde. Castillero says such ap- 
proval was given, and that on his arrival 
he will procure a judicial copy of it. This 
is the plan we shall adopt, if we hear noth- 
ing from you to alter this resolution. Since 
writing the foregoing, I have looked over 
your private letter to William Forbes, dated 
October 18th, and find you state the limits 
or boundaries as follows." Mr. Forbes then 
states the boundaries, and adds: "Castillero 
is not certain of accomplishing this latter 
plan, and thinks the first, that is, the three 
thousand varas, the best" And on the 6th 
February, 1850, Barron, Forbes & Co. write 
to Jas. Alex. Fcrbes, informing him that 
"they had hoped that the document lately 
sent for this grant to Castillero, would have 
been sufficient; but as you seem doubtful 
on this point, we have spoken to him, and 
his opinion is, that if this grant is not tena- 
ble, it will be better to go upon the three 
thousand varas of the alcalde, granted at 
the time of giving possession of the mine, 
and approved of by the Mexican govern- 
ment, which approval will be taken from 
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the Mexican archives and sent on to you." 
On the 26th February, 1850, Jas. Alex. 
Forbes again addresses Alexander Forbes 
on the subject of the title. He says: "I 
really did have more faith in the tact and 
abilit3 r of Castillero to perceive the impor- 
tant objects set forth in my memorandum 
of what was to be done nine months ago by 
that eccentric individual, and that with the 
powerful influence he was to have exercised, 
and the efficient aid that was to be lent 
him, he would meet with no obstacle to the 
attainment of the important documents ex- 
plained in that memorandum. But Castil- 
lero has deceived himself; for he thought 
that boundaries were not necessary, as I 
shall presently show you. He succeeded in 
obtaining the grant of two sitios to himself 
in the mining possession of Santa Clara, 
while that very act of possession declares 
that the mine is situated on the land of J os§ 
Berreyesa, five leagues distant from Santa 
Clara, &c. Without troubling you with what 
I have so many times written and explained 
to you verbally on the importance of the 
acquisition of the document, I will only say 
now what it must be; and it is this." The 
documents so often mentioned are again de- 
scribed with the impressive injunction that 
"both must be of the proper date, and placed 
in the proper governmental custody in Mex- 
ico." On the 2d March, 1850, Barron, Forbes 
& Co. inform James Alex. Forbes that "Mr. 
Barron and Don Andres Castillero are about 
to proceed to Mexico, and will attend to 
what you have recommended." On the 16th 
March, 1850, Alexander Forbes writes to 
James Alex. Forbes: "Mr. Barron and Cas- 
tillero have gone off to Mexico, and I wrote 
them to-day respecting the document you 
know of, which, if possible, will be procur- 
ed." This letter significantly concludes: 
"Let us have quicksilver and all will be 
well." On the 7th April, 1850, Alexander 
Forbes informs Jas. Alex. Forbes that "Mr. 
Barron and Castillero have arrived in Mex- 
ico, and have every prospect of finding the 
documents you are aware of." With this 
letter of the 16th March, 1850, all informa- 
tion as to the operations of Barron and 
Castillero in Mexico ceases. It is not dis- 
closed what unexpected obstacle- prevented 
their "finding" in Mexico the documents so 
much desired, or whether the doubts which 
Castillero entertained of "being able to ac- 
complish the latter plan" (i. e. the grant of 
two sitios by definite boundaries) were unhap- 
pily realized. 

Comment on the evidence afforded by these 
letters of a conspiracy to fabricate titles on 
the part, not of Jas. Alexander Forbes alone, 
as the answer admits, but of Alexander 
Forbes, and of Barron, Forbes & Co., is un- 
necessary. The full and specific instructions 
for the documents "to be procured," and for 
the "arrangement of their dates," originally 
given by Jas. Alex. Forbes, and so frequently 
referred to and repeated; the recital, in the 
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letter of Alexander Forbes, of February 3d, 
1850, of the boundaries indicated in the mem- 
orandum left by Jas. Alex. Forbes at Tepic; 
the positive statement by the former that the 
documents mentioned would, no doubt, be 
procured by Castillero; the doubts as to the 
best "plan" to be pursued in their fabrication; 
the announcement by Barron, Forbes & Co. 
that Mr. Barron and Castillero "are about* 
to proceed to Mexico," and would attend "to 
what Jas. Alex. Forbes had recommended;" 
the significant instruction of Alexander 
Forbes to Jas. Alexander Forbes that "the 
document you know of" will, if possible, be 
procured; and, finally, the announcement 
that they had arrived in Mexico, and "had 
every prospect of finding the documents you 
are aware of,"— seem to establish beyond 
doubt, the existence of the conspiracy to 
fabricate titles as alleged in the bill. The 
nature of the suggestions of Jas. Alexander 
Forbes is as clear as language can make it 
No answers from Alexander Forbes or from 
Barron, Forbes & Co. are produced in which 
those suggestions are rejected with the nat- 
ural indignation of honesty. On the con- 
trary, they are received and acted upon. 

It is urged, however, that these letters 
themselves disclose that the Castillo Lanzas 
dispatch, now produced, was in existence 
at least as early as May 5th, 1847; and that 
therefore it must be regarded as genuine, 
whatever designs may have been subse- 
quently entertained to fabricate or to "pro- 
cure" other documents. We have seen that 
this document for the first time appears in the 
instrument of ratification by Castillero, dated 
at Mexico, December 17th, 1846; that no men- 
tion is made of it in the contract of McNa- 
mara with Alexander Forbes, made at Tepic, 
and dated November 28th of the same year, 
although it would seem from Alexander 
Forbes' letter that Castillero was then pres- 
ent, and must have then been in possession 
of the Lanzas dispatch if it was issued at 
the time it is dated. Admitting, then, that 
the dispatch referred to by James Alexander 
Forbes in his letter of the 5th May, 1847, 
is the same as that now produced, a copy of 
which is appended to the contract of the 17th 
December, it merely proves that the dispatch 
was in existence at the latter date, which 
was after the entire subversion of the 
Mexican authority in California. If, how- 
ever, the letter of Alexander Forbes of March 
28th, 1848, be genuine, it is an express ad- 
mission that all the documents produced by 
Castillero in Mexico as his title to the mine 
and lands were obtained long after the occu- 
pation of California by the Americans. In 
that letter Mr. Forbes says: "But this inter- 
est renders it necessary for me to have the 
control of all the shares, in order that I may 
dispose of the whole whenever an opportu- 
nity may offer, and save myself from the 
heavy loss that would ensue should it un- 
fortunately leak out that in fact all the 
documents procured by Castillero in Mexico 
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as his title to the mine and lands were all 
obtained long after the occupation of Cali- 
fornia by the Americans." "This unfortu- 
nate irregularity cannot easily be repaired, 
and serious objections might be made to our 
new act of possession." The authenticity of 
this letter is denied by the defendants. The 
original is not produced. It is stated by 
James Alexander Forbes to have been stolen 
from him. The existence of the original and 
the accuracy of the copy are sworn to by 
two witnesses, James Alexander Forbes and 
Robert Birnie. The latter swears that he 
was employed by one of the defendants to 
obtain from James Alexander Forbes any 
document that would be prejudicial to the 
mine, and he was informed that any such 
document would be liberally paid for. He 
accordingly made a copy of the letter of 
Alexander Forbes of March 2S, 1S4S, which 
ho gave to Sir. Barron, by whom he was paid 
at the time $200, and $200 a few days after- 
wards. That the copy now produced is the 
same as that left with Mr. Barron, and that 
the original was in the handwriting of Alex- 
ander Forbes, with which the witness is ac- 
quainted. James Alexander Forbes states 
that on the day on which he furnished a 
copy of this letter to be given to Mr. Barron, 
the letter was stolen from his carpet bag. 
The character of Mr. Birnie is unimpeached. 
No affidavits contradicting any of the state- 
ments made by him have been submitted. 
We are therefore not warranted in treating 
the allegation of the answer that this letter 
is forged, as sufficient to establish the fact. 

We have seen from the letter of Alexander 
Forbes of the 1st December, 1849, and from 
his letter of 3d February, 1850, that at the 
date of the former there were at least two 
documents for the grant of lands to D. Andres 
Oastillero: one, a notarial copy of which 
had been sent to James Alexander Forbes, 
which was directed at foot to the governor; 
the other, the original of which was depos- 
ited at Monterey, and which was "directly 
addressed to Don Andres," and therefore did 
not, in the opinion of Alexander Forbes, re- 
quire a delivery by the governor to make it 
valid. This latter, as has been stated, has 
not been produced, nor is it pretended by the 
defendants that it ever existed. The fact 
that Mr. Forbes deposited at Monterey the 
original of a document which would thus 
seem to have been fabricated, may well sug- 
gest suspicions as to the genuineness of the 
other which is now produced. 

In the exhibit attached to the deposition 
of Jose M. Lafragua, a copy of the Castillo 
Lanzas dispatch is found, together with a 
certificate of Jesus Vejar, a notary public, 
signed, as it recites, on the 1st March, 1850, 
"at the instance of Messrs. Barron, Forbes 
•& Co." In this certificate the notary at- 
tests that the dispatch signed by Lanzas has 
"been respected under that signature, and 
obeyed by the Mexican authorities that gov- 
erned in Upper California in the year 1846— 



according to insertions which said authori- 
ties made of said instrument in acts which 
they passed upon the subject of which they 
treat, and which I certify to have seen." 
Almost every statement contained in this 
certificate is admitted to be false. It is not 
pretended by the defendants that the dis- 
patch of Lanzas was ever delivered to the 
governor, nor that it was even presented to, 
much less "respected and obeyed by the 
Mexican authorities of Upper California, 
in the year 1846." The "insertions of said 
instrument, made by those authorities, in 
acts whieh they passed upon the subject," 
and which the notary certifies to have seen, 
are purely imaginary. When a certificate 
of this character is procured from a Mexi- 
can notary, by some of the defendants in 
this case, and by them filed as an exhibit, 
the court is surely justified in regarding 
with suspicion, not only all documents 
which are authenticated in a similar man- 
ner, but also those the genuineness of which 
is assailed by other proofs. 

We have thus far considered the case as 
it is presented by defendants, and as it ap- 
pears from the letters admitted by them- 
selves to be genuine, with the exception of 
one letter, the genuineness of which they de- 
ny. We have not thought it necessary to 
enter upon a minute examination of the 
mass of evidence which has been offered on 
either side. That duty properly belongs to 
the district court Whether or not the let- 
ters are susceptible of an explanation con- 
sistent with the bona fides of the parties 
by whom they are written; whether or not 
the testimony of Lafragua, and other wit- 
nesses, the mention of this grant in his re- 
port, and the production of the document 
from the archives, and other evidence which 
may be offered hereafter, will be sufficient 
to satisfy that court of the genuineness of 
the titles produced by the defendants, we 
cannot now anticipate. 

We have only entered upon the inquiry so 
far as was necessary to show, that the al- 
legations of fraud in the bill are sustained 
by testimony sufficient to suggest grave sus- 
picions as to the genuineness of the titles on 
which the defendants rely, and to justify 
the court in interposing, by injunction, in 
behalf of the legal title, to stay the destruc- 
tion of the estate in controversy, pending 
the proceeding by which the validity of the 
title will finally be determined. Allusion 
has been made to the visit of Alexander 
Forbes to California in October, 1847. His 
proceedings on his arrival will now be ad- 
verted to, with a view of showing how the 
possession of the lands and mine now held 
by the defendants was acquired. In the 
letter of James Alexander Forbes to Eu- 
stace BaiTon, dated January 30, 1846, in- 
formation is given that "Castillero, a sort 
of commissioner from the Mexican govern- 
ment, is working a quicksilver mine near 
the mission of Santa Clara." How long he 
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continued in California does not appear ex- 
cept from the affidavit of Forbes, in which 
it is stated that soon after entering into 
partnership with his associates, he went to 
Mexico and never returned. It also ap- 
pears from the same affidavit, that Padre 
Real, one of the partners, was left in pos- 
session. On the 22d September, 1846, 
James Alexander Forbes writes to Alexan- 
der Forbes- "I am now in charge of the 
quicksilver mine, and am going to work it 
until I hear from Castillero, and am upon 
the point of striking a bargain for four 
shares." The motive for thus transferring 
the possession to James Alexander Forbes 
is stated by Mr. Forbes in his affidavit, and 
is in itself probable. It was to place the 
mine under cover of English protection, as 
the American forces were in possession of 
California, and Mr. Forbes was British vice- 
consul. The possession so delivered to Mr. 
Forbes comprised the mine itself, a log- 
cabin and shed, together with some old 
tools and utensils. The cabin was not occu- 
pied; but an Indian sometimes slept in the 
mine. Up to this time, 2,000 lbs. of quick- 
silver had been extracted. It is further 
stated by Forbes that this possession was 
kept up by Indians whom he sent to work 
there, although during the winter of 1846 
it was for a time entirely abandoned. Such 
seems to have been the situation of the 
property up to the time when Alexander 
Forbes acquired his interest in it by his 
contract with McNamara, and dispatched 
Walkinshaw to California as his agent. To 
him, Mr. James Alexander Forbes trans- 
ferred the possession, and assays and ob- 
servations were commenced. The scarcity 
of operatives and the indolence of the In- 
dians appear, however, to have prevented 
any considerable operations. In the month 
of October, 1847, Mr. Alexander Forbes ar- 
rived in California, with tools and laborers. 
On his arrival, explorations were immedi- 
ately commenced, and on the 24th Novem- 
ber, 1847, he announces the discovery of the 
"cinta," or vein of ores, the direction of 
which had been before entirely mistaken. 
On the 19th January, 184S, he writes to 
James Alexander Forbes, as ' follows: "I 
am very much obliged to you for your very 
prompt attention to the business in hand, and 
return the expediente immediately. I am 
much surprised at the result of your assay, 
and shall try what I have. It will, of course, 
be better to say nothing about it, partictilar- 
ly as I have already written to Monterey that 
there is no mine; nor does there appear to be 
any quantity of this kind of stuff. I hope 
soon to see the alcalde." 

It is admitted in the answer that in Janu- 
ary, 1848, the alcalde, James W. Weekes, 
made on the petition of Alexander Forbes, "a 
concession to him of the said mine, to correct 
and reform what had previously been given." 
The extent of the possession so given is stat- 
ed by James Alexander Forbes to have been 



four pertenencias, or two hundred by eight 
hundred varas. It is to this "new act of pos- 
session" that Alexander Forbes probably al- 
ludes in his letter of 25th March, 1848, when 
he says "that serious objections may be made 
to its legality." Shortly after this possession 
was obtained, Mr. Forbes caused two square 
leagues to be surveyed around the mine, which 
in 1852 were put under fence, and have ever 
since been inclosed, and are now in posses- 
sion of defendants. It is obvious that neither 
the act of Weekes, by which possession was 
given of a tract of eight hundred by two hun- 
dred varas, nor the act of Forbes himself, by 
which possession was taken of two square 
leagues, can have any validity against the 
United States, who had already acquired the 
legal title to and constructive possession of 
the land. It is not claimed that at the time 
of the first possession any measurement was 
made or boundaries fixed of the three thou- 
sand varas of which possession was alleged 
to have been given. No evidence has been 
offered to show that the possession up to the 
time of Weekes' measurement was other than 
that described in the affidavit of Mr. Forbes. 

It has already teen stated that the mining- 
title relied on by the defendants is claimed 
to be founded on a registry and act of pos- 
session by Pico the alcalde of San Jose\ At 
the time when Weekes, the American alcalde, 
gave the possession of the mine and four 
pertinencies above referred to, Alexander 
Forbes also procured from him a certified 
copy of the expediente of the mine. This 
copy was prepared by James Alexander 
Forbes from an original furnished to him by 
Alexander Forbes; and to this copy the cer- 
tificate of Weekes is annexed, certifying it to 
be "a faithful copy made, to the letter, from 
its original, the expediente of the mine of 
Santa Glara, or New Almaden, which exists 
in the archives under my charge." This cer- 
tificate is admitted to be untrue, or at least 
inaccurate. The original from the archives 
of the alcalde has since been produced, and 
it shows that the copy certified by Weekes 
is neither "faithful" nor "to the letter." It 
is evident that the copy certified to by 
Weekes could neither have been prepared 
from nor compared with "any original ex- 
isting in the archives under his charge." The 
original expediente now produced, is stated 
by Capt. Halleck, the superintendent of the 
mine, to have been found by himself in the 
office of Mr. Belden, mayor of San Jose, in 
the winter of 1851. If this document be in- 
deed the original denouncement and registry 
of the mine, and if from the time of the de- 
nouncement it had remained on file as an 
original record in the alcalde's office, it is 
strange that the superintendent and counsel 
of the mine should so long have been igno- 
rant of its existence. 

In the suit brought in 1850 for the posses- 
sion of the mine, by Berreyesa against James 
Alexander Forbes and Walkinshaw in the 
district court for Santa Clara county, a mo- 
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tion was made to require the defendants to 
produce "all papers of a pretended grant for 
two sitios, together with all other paper or 
papers connected with the title to said Al- 
raaden mine or the land upon which the same 
is situated, upon which defendants intend to 
found their claim to said land or said mines, 
&c." This motion was granted by the court, 
and said papers "or copies thereof" were or- 
dered to be produced according to said mo- 
tion. To this order the defendants answered 
by affidavit. In this affidavit they allege 
that they "have exercised all diligence to pro- 
cure the said documents; but have been un- 
able to do so, but expect soon to receive 
them from the parties in Mexico who hold 
them." They further aver "that the said 
documents and others which they have sent 
for in Mexico, are necessary to enable them 
to proceed to the trial of the cause; and they 
specify the following documents as abso- 
lutely necessary to them before they can pro- 
ceed to trial": (1) "The original denounce- 
ment of the mine of New Almaden, and the 
judicial possession given of the same in the 
year 1845." (2) "The confirmation of said de- 
nouncement and possession by the supreme 
government in 1846, and prior to the late 
declaration of war by the United States 
against Mexico." (3) "The original grant of 
land, including said mining possession, made 
by the supreme government of Mexico prior 
to the declaration of war as aforesaid to the 
owners of said mine." This affidavit is 
sworn to by Mr. Halleck, one of the attor- 
neys for defendants. It is evident that at 
this time, viz. December, 1850, Mr. Halleck 
could not have been aware that the original 
denouncement of the mine and judicial pos- 
session of the same given in the year 1845, 
was not in Mexico but on file among the 
archives of the alcalde's office to which it 
belonged. Nor could he have been aware 
that the concession of two leagues and the 
ratification of the mining possession were 
not, as implied in his affidavit, contained in 
two documents, but in one, viz., the dispatch 
of Castillo Lanzas, and that that dispatch 
was not dated "prior to the declaration of 
war by the United States," but ten days sub- 
sequently. But at this very time Mr. Jas. 
Alex. Forbes, one of the defendants in that 
suit, had already received a notarial copy 
of the Lanzas dispatch, addressed to the gov- 
ernor of California; and the original of an- 
other, addressed to Andres Castillero himself, 
he had been informed by Alexander Forbes 
had been deposited and registered in Mon- 
terey. 

Up to the time of filing the petition of 
Castillero to the board of land-commission- 
ers, the original expediente on file in the re- 
corder's office seems to have escaped observa- 
tion; for the exhibit filed wi'th that petition 
is a copy of the document certified to by 
Weekes, and not a copy of that since pro- 
duced from the recorder's office. We are 
aware that all these circumstances may be 



explained, and that the genuineness of this 
document is testified to by a number of wit- 
nesses. "We have referred to the manner and 
time of its production to show that it has 
not that proof of genuineness which would 
be afforded by its admitted production from 
the archives of a Mexican office, transferred 
to us on the acquisition of the country. 

The defendants have also produced in sup- 
port of their title a large number of docu- 
ments, purporting to be copies of originals 
on file in Mexico. They consist of official 
communications from various officers in Mexi- 
co, and purport to be the proceedings of those 
authorities, on the application of Castillero 
to the junta for the encouragement of min- 
ing, and which resulted, it is claimed, in the 
concession of the two sitios, as shown in the 
dispatch of Lanzas. None of these documents 
are authenticated under the great seal of 
Mexico. They are certified by the secretary 
or chief clerk of the departments in which 
the proceedings purport to have taken place 
They have been recently procured in Mexico, 
by an agent of the defendants. Whether doc- 
uments alleged to exist in the archives of 
Mexico, can be regarded by the court if un- 
authenticated by the political power of that 
country under its great seal, it is not neces- 
sary now to decide. But as they have been 
obtained since the visit of Mr. Barron and 
Castillero to Mexico, and as the last injunc- 
tion of James Alexander Forbes to Alexander 
Forbes was to have the documents referred 
to by. him "of the proper date, and placed in 
the proper governmental custody in Mexico," 
we are at least justified in regarding such 
documents with suspicion unless authenticat- 
ed in the most satisfactory manner. But es- 
pecially should we call for such proof, when 
we remember that the documents purport to 
be a grant of land in California, dated May 
23d, 1846, and that the Mexican government, 
in the original treaty of peace with the Unit- 
ed States, declared in the 10th article, "that 
no grants whatever of lands in any of the 
territories ceded to the United States had 
been made since the 13th day of May, 1846." 

We have thus examined at greater length 
than was intended the evidence on which the 
United States rely, to sustain the allegations 
of fraud which are made in the bill. The evi- 
dence considered has been chiefly that afford- 
ed by a correspondence admitted, with the 
exception of one letter, to be genuine; and 
that relating to the production of the expe- 
diente of the mine, in great part presented by 
the defendants themselves. The examination 
has been prosecuted not with a view of reach- 
ing any conclusion upon the question involv- 
ed, but merely to ascertain whether the al- 
legations of fraud in the bill which are not 
positively denied by the answer, have such 
a probable foundation as to justify the court 
in interfering by injunction, to preserve the 
property during the investigation in which 
the validity of the title will finally be deter- 
mined. 
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The results of the examination may briefly 
be recapitulated as follows: It appears from 
the letters of the defendants, or those under 
whom they claim, that in the years 1847, 1848, 
1849, and 1850, plans were discussed, and 
the design was entertained to procure docu- 
ments from Mexico, the dates of which were 
to be "arranged" by Castillero, and which 
were to be "placed in the proper government- 
al custody in Mexico," and certified copies of 
which were to be sent on. That in May, 1850, 
Mr. Barron and Castillero proceeded to Mexi- 
co, "to attend to what had been recommend- 
ed" by James Alexander Forbes. That docu- 
ments hare since been produced "from the 
proper governmental custody in Mexico," 
which are claimed to be a grant of two 
leagues of land and ratification of the mining 
possession. That these documents are not at- 
tested by the great seal of Mexico, or official- 
ly authenticated and recognized as genuine 
by the political power of that country. That 
they are dated subsequently to the 13th of 
May, 1846; and that the Mexican commis- 
sioners solemnly and repeatedly declared to 
the government of the United States, that no 
grants whatever of lands had been made in 
the territory of California since that date. 
That in December, 1849, two documents, of 
nearly similar import, appear to have been in 
existence; both of which could not have been 
genuine. That the original of one of these, 
which was deposited in Monterey, has disap- 
peared; while the other is authenticated by 
the certificate of a notary obtained, as it re- 
cites, at the instance of some of the defend- 
ants, nearly every statement of which is un- 
true. That the expediente of the mine or- 
iginally produced, and which was by Alexan- 
der Forbes procured, to be certified by 
"Weekes, to be a "faithful copy to the letter" 
of the expediente on file in his office is not 
a copy of the documents since produced from 
that office. That this last document was not 
discovered until 1831, and up to that time its 
existence seems to have been unknown to 
those of the defendants who were most likely 
to have known of it, and to their agent and 
attorneys. That no measurement of the land 
alleged to have been granted by the alcalde, 
or demarkation of its boundaries, was effect- 
ed during the continuance of the Mexican 
authority in this country; but the posses- 
sion of the mine itself, which had been kept 
up with occasional interruptions, by Indian 
workmen, was transferred after the occupa- 
tion of the country, to the British vice-consul, 
in order to place it under cover of the pro- 
tection of the English government. That the 
first formal possession, by metes and bounds, 
of the tract now held by defendants, was 
taken long after the occupation of California 
by the American forces, and after the title of 
the United States had accrued. That at the 
time this possession was taken, the existence 
of valuable ores on the land was studiously 
concealed; and that two leagues of land were 
subsequently taken possession of and inclosed 



by the defendants without any authority 
whatever. It further appears that the United 
States are now seized of the legal title of the 
land, and that the title of the defendants, as- 
suming it to be a genuine but an imperfect 
or equitable title, is one the validity of which, 
under the Mexican mining and colonization 
laws, is open to grave doubts. All these cir- 
cumstances are, in our opinion, abundantly 
sufficient to show, not only that there is a 
substantial ground of controversy between 
the parties, but that the allegations of fraud 
in the bill, which are met with no positive 
denial in the answers, are sustained by proofs 
of the fraudulent designs of the parties, and 
of the manner in which the documents are 
produced, which leave the question of their 
genuineness open to grave doubts. 

In such a case, where the substance of the 
estate and that which constitutes its chief 
value, is being wasted and carried off in enor- 
mous quantities, and where the threatened 
injury is to an extent far greater than can 
be compensated by damages, it seems to us 
clearly the duty of the court to preserve the 
property pending the litigation by which the 
right to it will be determined. 
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Equity Practice — Commission" to Take Testi- 
mony Abroad— Notice — State and 
Federal Courts. 

1. A motion for the appointment of commis- 
sioners to take testimony abroad, is not grant- 
able of course. 

2. Special motions, unlike those grantable of 
course, require allowance by the judge, and pre- 
vious notice to the adverse party. 

3. The power to grant a dedimus potestatem, 
is given to the federal courts, to prevent the 
failure of justice, to be exercised according to 
"common usage." 

4. Where motion is made to a court of equity, 
the usages and rules of chancery must apply. 

5. The practice and jurisdiction of this court, 
as a court of equity, cannot be controlled by 
the practice of the state courts. 

6. The materiality of the testimony, and 
the purposes for which it is invoked, will de- 
termine the action of the court. 

Application for a dedimus potestatem to 
take testimony abroad. [An injunction pend- 
ente lite was heretofore granted. See Case 
No. 15,998.] 

P. Delia Torre, U. S. Dist Atty. 

Edmund Randolph and Edwin M. Stanton, 
for complainants. 

A. C. Peachy, Gregory Yale, and Hall 
McAllister, for defendants. 

MCALLISTER, District Judge. In this 
case a bill was filed by the district attorney 

i [Reported by Cutler McAllister, Esq.] 
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of the United States, in behalf of the gov- 
ernment. Among other matters, it alleged 
that the title to the premises in dispute was 
in the United States; that defendants had 
taken tortious possession of them; that they 
consisted of a mine of great value; that 
defendants had extracted minerals there- 
from to the value of $8,000,000; that they 
were extracting therefrom minerals to the 
annual amount in value of $1,000,000, and 
threaten to continue the waste; that they 
were unable to respond for the damages 
which had already accrued, and which 
would still accrue; that the defendants, in 
the name of one Andres Castillero, had pre- 
sented a petition to the "board of land com- 
missioners," under the act of congress ap- 
proved March 3, 1851 [9 Stat 631], which 
was pending on appeal from the decision of 
the commissioners, before the district court 
of the United States for the Northern dis- 
trict of the state of California, the object 
of which petition was to obtain from the 
United States a confirmation of the title 
which they pretended to hold from the Mexi- 
can government; that the title under which 
they held possession was forged, ante-dated, 
and fabricated in pursuance of a conspiracy 
to cheat and defraud the United States of 
their rights to the said property. The bill 
concluded by charging that defendants were 
destroying the substance of the mine, and 
prayed that an injunction might issue to 
stay the waste defendants were committing, 
and threatened to commit, until the deter- 
mination of their alleged title by the tribu- 
nals to which the adjudication of it was con- 
fided, and that a receiver be appointed. To 
this bill an answer was filed, and on the bill 
and answer the motion for injunction was 
argued and decided. The charges in the bill 
specifically made, of forgery, and ante-dating 
of the documentary title under which de- 
fendants held, were not directly and fully 
denied; all that was averred was the ig- 
norance of defendants of their existence, 
and their belief of the genuineness of the 
documents. In relation to the charge made 
in the bill of a conspiracy to cheat and de- 
fraud the United States, after admitting the 
genuineness of all the letters save one, ap- 
pended to the bill, the answer, in response 
to the allegation of conspiracy, denies "that 
the said letters and communications were 
written by the said parties with intent to 
commit a fraud, or in furtherance of a con- 
spiracy to fabricate a title, as charged in 
said bill, except so far as the said intention 
appears from said letters on the part of the 
said James Alexander Forbes." So far, then, 
as the intention of conspiracy appears from 
the letters, it was admitted that "Forbes," 
under whom two of the defendants claimed, 
may be guilty. In view of the insufficiency 
of the denials in the answer, the irreparable 
character of the mischief complained of, and 
the prima-facie title of the complainants ex- 
hibited by the bill, answer, and exhibits, the 
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court granted the injunction, and refused the 
appointment of a receiver. 

The well-settled rules of chancery require 
that full, direct, and positive denials should 
have been given to the charges of fraud, for- 
gery, ante-dating, and conspiracy. This doc- 
trine is enunciated by uniform decisions. 
Poor v. Carleton [Case No. 11,272]; Clark's 
Bx'rs v. Van Riemsdyk, 9 Cranch [13 U. S.] 
100; Everly v. Rice, 3 Green, Ch. [4 N. J. 
Eq.] 553; Roberts v. Anderson, 2 Johns. Ch. 
202; Apthorpe v. Comstock, 1 Hopk. Ch. 143; 
Ward v. Van Bokkelen, 1 Paige, 100. Inde- 
pendently of authority, reason and common 
sense affirm the propriety of the rule. The 
facts charged in the bill were forgery and 
ante-dating. These were not denied, but the 
ignorance of the defendants of their exist- 
ence and their belief in the non-existence of 
them averred. In Roberts v. Anderson, 2 
Johns. Ch. 202, Chancellor Kent has well 
said, "The defendants may have given all 
the denial in their power; but the fraud may 
exist notwithstanding, and consistently with 
their ignorance, or the sincerity of their be- 
lief." 

It has been suggested, that the allegations 
of the forgery and ante-dating not having 
been sworn to from personal knowledge, 
that circumstance should modify the rule. 
No authority has, nor it is believed can, be 
invoked to sustain a proposition so novel. 
The allegations of a bill properly made, 
which so clearly charge the fraud as to make 
it perfectly intelligible to the defendants, en- 
title the complainant to such a denial as is 
prescribed by the rules of chancery. If such 
an one is not put in, the defendant cannot 
arrest the issue of an injunction on the 
ground that he has filed an answer denying 
the equity of the bill. Relax that rule, and 
what might not be the injurious results? 

There are many cases in which rights may 
be violated under circumstances which may 
warrant an honest belief that atrocious fraud 
had been perpetrated; but those circum- 
stances may have transpired at a distance 
from the party, and he unable to swear to 
them from personal knowledge. Can it be 
contended with any reason, that when the 
party comes into a court of equity, that 
tribunal will award to an answer whose de- 
nials of forgery and ante-dating are made 
"upon information and belief," the character 
which the law annexes to an answer where 
the denial of the fraud is on personal knowl- 
edge? The allegations of a bill, are mere 
pleadings; the averments in an answer re- 
sponsive to them, are regarded as evidence 
equivalent to two disinterested witnesses, or 
one witness and strong corroborative cir- 
cumstances. To consider that the denials of 
an answer on "information and belief" are to 
be deemed sufficient because the allegations 
of the pleadings are not sworn to from per- 
sonal knowledge, is simply to confound the 
distinction which exists between pleadings 
and evidence. So to modify the rule, would 
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exclude any application by way of informa- 
tion, through its officer, by a government. 
To every such application an answer on "in- 
formation and belief" would be sufficient, for 
personal knowledge of facts is not to be ex- 
pected from the government. Deeming the 
rule applicable to this, as it is to all similar 
cases, the court considered that the denials 
of the fraud, ante-dating, and forgery were 
not such as ought to arrest the issue of an 
injunction; that the case was one of ir- 
remediable mischief; and lastly, that the 
pleadings and exhibits in the case showed 
a probable foundation to entitle the com- 
plainants to be protected against that irrep- 
arable mischief, until the determination of 
the question of title in the tribunal in which 
it was pending,— this court, without pausing 
to dwell upon the title set up by defendants, 
independently ol any alleged forgery of it, 
directed the injunction to issue, but declined 
for the present the appointment of a re- 
ceiver. The injunction exists, the issue of 
title is still pending in the district court, 
there is no suggestion of any fact that has 
arisen since the decision of the court to 
change the relative attitude of the parties 
from what it was at that time, nor to alter 
the jurisdiction of the court in any way 
over the case. That jurisdiction was dis- 
tinctly enunciated to be confined to grant- 
ing the prayer of the bill, the court dis- 
claiming at the same time all power to de- 
cide upon title, either on a motion to dis- 
solve an injunction, or on a final hearing. 

In this condition of things, an application 
is made to this court to designate commis- 
sioners to take testimony abroad. The facts 
expected to be proved go mostly to the es- 
tablishment of the title of the defendants, 
and the genuineness of the documents by 
which they propose to sustain that title. The 
avowed object of invoking that testimony, is 
"to offer it in evidence on the trial of this 
case, or on a motion to dissolve the injunc- 
tion which has been granted against the de- 
fendants therein, or for any other purpose 
in said cause to which such evidence shall 
be applicable." Th* 1 grounds taken in sup- 
port of this motion are,— 1st. That it is mat- 
ter of right, grantable of course; 2d. That 
the materiality of the testimony invoked, 
whether there is to be any hearing at all in 
the case, whether the testimony would be 
hereafter admissible, are all matters to be 
considered when the evidence is offered, not 
by anticipation. If the first proposition be 
correct, the second follows as a corollary 
from it. 

The first ground which claims the action 
of this court as matter of right, and the 
granting of the application as matter of 
course, presupposes the act of the court to 
be merely ministerial. If this be so, it has 
no right to investigate whether the testimony 
be material, or whether it can be used when 
obtained. All it has to do, is to perform the 
mere ministerial duty which it is command- 



ed to discharge, and the present application 
is needless. Whence the necessity of naming 
witnesses, the facts they are expected to 
prove, and the purpose for which their tes- 
timony is invoked, if this motion is grantable 
as a matter of course? Both these grounds 
will be discussed together, for each is in- 
volved necessarily in the other; for if the 
granting a "dedimus potestatem" is matter 
of course, the court has nothing to do with 
the materiality of the testimony, the use to 
be made of it, or any other matter connected 
with it. If, on the contrary, the power of 
this court to grant this application depends 
upon the materiality of the testimony, and 
the purposes for which it is invoked, it is evi- 
dent that neither ground can be tenable. 

To sustain the proposition that the grant- 
ing of the present application is matter of 
right, reference is made to the (57th rule 
governing equity practice, as amended in 
1854, by the supreme court of the United 
States, and to the oth section of the act of 
congress of 22d August, 1843. By the 67th 
rule it is provided, that after a cause is at 
issue, commissions to take testimony may be 
taken out in vacation, as well as in tercn- 
time upon interrogatories filed by the party 
taking out the same in the clerk's office, ten 
days' notice being given to the adverse party 
to file cross-interrogatories before the issuing 
of the commission, &c. And the rule pro- 
vides that in all cases the commissioners 
shall be named by the court, or a judge 
thereof. The amendment to this rule, to be 
found in 17 How [58 U. S.] vii., declares that 
the presiding judge of any court exercising 
jurisdiction, either in term-time or vacation, 
may vest in the clerk of said court general 
power to name commissioners to take tes- 
timony in like manner that the court or 
judge can now do by the 67th rule. The pre- 
siding judge of this court has never vested 
in the clerk any such power. We must look, 
therefore, to the former rule, the construc- 
tion of which will necessarily determine the 
extent of any power which the judge could 
have delegated to the clerk; for the judge 
could not have delegated any power which 
he did not himself possess, and which by 
the requisitions of the amended rule was to 
be exercised by the clerk in the same man- 
ner as it could be by the judge. The fifth 
section of the act of 22d August, 1843 (5 
Stat. 517), provides, that the district courts 
as courts of admiralty, and the circuit courts 
as courts of equity, shall be deemed always 
open for certain purposes, and that it will 
be competent for any judge at chambers, 
and in vacation as well as in term-time, to 
award all such process, commissions, rules, 
and proceedings, &c, whenever the same are 
not grantable of course, according to the 
rules and practice of the court. It is evi- 
dent, then, from the act, that all commis- 
sions are not granted of course. Looking 
through the equity rules, it will be found 
that a distinction is preserved between spe- 



[27 Fed. Cas. page 447] 



(Case No. 15,999) U. S. v. PARROTT 



eial motions and those grantable of course. 
What constitutes a motion grantable of 
course, and a special one, is to be inferred 
from the 5th rule of equity. The distinction 
is, that a motion which requires an allow- 
ance from the judge or a notice to the op- 
posite party is a special one; all others are 
grantable of course. This motion asks for 
the interposition of the judge to nominate 
commissioners, and requires that previous 
notice of ten days should be given. 

In addition to foregoing rules and act of 
congress, reference has been made to Daniell, 
Ch. Prac. 1099, where that author discusses 
the question, what facts are necessary to be 
inserted in the affidavit on which the ap- 
plication for a commission is founded, and 
shows it is from the authorities, uncertain 
whether the names of the witnesses, or a 
statement of the points to which it is intend- 
ed to examine them, are necessarily to be 
given in the affidavit. In relation to the 
names of witnesses, he states that accord- 
ing to the books of practice all that need be 
stated in the affidavit is, that the testimony 
of some of the witnesses whom it is proposed 
to examine is material, and that the party 
cannot proceed to trial safely without their 
testimony. He further states, when the ap- 
plication is made in an early stage of the 
case the court seldom denies the application 
for a commission; it will, however, exercise 
a discretion upon this subject, and he gives 
various instances where such applications 
were refused. As to the necessity of stating 
the facts to be proved, or the names of the 
witnesses in the affidavit, the conclusion to 
which he comes, after a review of the 
authorities, is, that in order to dispense with 
the necessity of stating them in the affidavit, 
the names of the witnesses, and the object 
to which their testimony is required, and 
the necessity for examining witnesses 
abroad, must be evident from the pleadings, 
if not made so by the affidavit; and he dis- 
tinctly states, that the reason why Lord 
Bldon, in the case of Montizibel v. Machada, 
did not require those matters to be stated 
in the affidavit, was, that his lordship had 
looked into the case, as made by the plead- 
ings, in order to see whether there were 
facts to which it was proper to examine the 
witnesses. The same author tells us, that 
it must appear that the facts relied on as to 
which evidence is sought, are such as can 
be made use of, either in support of the 
action or in defense of it. Daniell, Oh. Prac. 
1090. 

The foregoing authorities (all that have 
been cited by counsel) do not sustain the 
proposition asserted. There are but two 
sources of power to which this court can 
look for its action to obtain the testimony 
of absent witnesses. The first is by the 
issue of letters rogatory. There is no in- 
stance on record of these having been issued 
as a matter of course, nor is the present an 
application for sueh. The second source Is 



statutory; nor can this court receive any 
aid, save by implication from that source. 
The two acts of congress upon this subject, 
are those of 24th September, 17S9, and 24th 
January, 1827. The former, after describing 
minutely the mode of taking .depositions de 
bene esse, limits the execution of commissions 
to an American magistrate. The latter act 
(1827, 3 Stat. 197) is limited in its terms to the 
execution of commissions within the limits 
of the United States and their territories. 
It would be a strange state of things, that 
without any express legislation as to the 
mode and manner of issuing commissions, 
parties would have the right to consider the 
issue of a commission to take testimony 
abroad grantable of course, and the nom- 
ination of commissioners a mere ministerial 
act by the judge. The only source of power 
to which this court can look, is the 30th 
section of the judiciary act of 1789 (1 Stat. 73); 
and from it derive that power by implica- 
tion. That section provides, "that nothing 
herein contained shall be construed to pre- 
vent any court of the United States from 
granting a dedimus potestatem to take depo- 
sitions according to common usage when it 
may be necessary to prevent a failure or 
delay of justice." This act, like all laws 
made in derogation of the common law, 
should be strictly construed. No commission 
should be issued under it, unless necessary 
to prevent a failure or delay of justice, or in 
accordance with common usage. What is 
meant by common usage, when an applica- 
tion is made to a court of equity for a 
dedimus potesta-tem to authorize -the taking 
of testimony abroad? It has been contend- 
ed on this motion, that by the terms "com- 
mon usage" in the statute of 1789, congress 
must have meant the practice of the courts 
of the states; and the case of Buddicum v. 
Kirk, 3 Cranch [7 U. S.] 293, has been cited 
to sustain this proposition. It is true that 
Conkling, in his treatise (page 421), states 
that the above ease enunciates a proposition 
which he embodies in these words: "The 
circumstances under which a commission 
will be issued, and the mode of obtaining, 
executing, and returning it, in the several 
districts, depend upon the practice and laws 
of the respective states, and the rules of the 
several courts of the United States." If this 
text-writer intended to say that the rules of 
chancery, in relation to taking testimony 
abroad, were to be in accordance with the 
practice and laws of the different states, he 
asserts a doctrine totally indefensible. If 
such was his intention, his ingenuity has 
detected in that case what has escaped the 
sagacity of Mr. Justice Gurtis; for the latter, 
in his head-notes (1 Gurtis, Dec. 584), has 
failed to perceive, for he does not notice, any 
such doctrine. The case of Buddicum v. 
Kirk was a common-law case, and the ques- 
tion arose, whether service of a notice to 
take a deposition upon an attorney at law 
was equivalent to one upon " an attorney 



U. S. v. PARROTT (Case No. 15,999) 



[27 Fed. Gas. page 44SJ 



in fact? As the law of Virginia required 
the notice to be made on the attorney in fact, 
the court, very properly, under the 34th sec- 
tion of the judiciary act, adopted the law 
of the state in a common-law case. That 
case is no authority to sustain the proposi- 
tion that the practice of this court acting as 
a court of equity, is to be controlled by the 
practice of the state courts, whatever that 
may be. It would make the chancery juris- 
diction and practice of the federal eourts 
subservient to the practice of the courts of 
every state in which the federal court might 
sit; whereas, it must be uniform in all the 
states. In Gaines v. Relf, 15 Pet [40 U. S.] 
9, this question is fully discussed, and even 
in Louisiana, where there is no equity state 
court, it was decided that chancery practice 
prevails in the circuit court of that state, 
and must prevail in accordance with the 
rules prescribed by the supreme court, and 
where they are silent, according to the 
practice of the high court of chancery. 

The question then arises, whether an ap- 
plication to a court of equity to take testi- 
mony abroad is grantable of course, and all 
considerations of the materiality of the testi- 
mony invoked, and the purposes for which 
it is sought, are to be postponed until the 
testimony is offered as evidence? Author- 
ities have been cited to sustain the position, 
that a party has a right to move to dissolve 
an injunction, and even to renew such mo- 
tion. This is doubtless true; but the right 
to make any number of such motions does 
not alter the nature of the evidence pro- 
posed to be offered to sustain them, or fix 
the propriety of granting the application to 
take testimony abroad. These are to be con- 
trolled by the usages and rules of a court 
of chancery. 

The proviso to the 30th section of the 
judiciary act of 17S9 (1 Stat. 90) gives the 
power to issue a dedimus potestatem ac- 
cording to "common usage." When an ap- 
plication for such process is made to a 
court of equity, that common usage is to 
be ascertained by reference to the usages of 
chancery. One of the fundamental prin- 
ciples which control that court is, that as 
its object in compelling a discovery, or 
granting an application for a commission 
to take testimony abroad, is to enable itself, 
or some other court, to decide on a matter 
in dispute between the parties, the dis- 
covery or testimony sought must be material 
to the relief prayed for, or material to be 
used in some other suit actually instituted 
or proved to be capable of being instituted 
in another forum. If, therefore, the party 
does not show the testimony he seeks is 
material to enable him to support or defend 
a suit, he shows no title to what he seeks; 
and, consequently, if ne seeks it by bill a 
demurrer will lie, if he seeks it by motion 
he is not entitled to it. Such is the doc- 
trine enunciated by Lord Redesdale (Mitf. 
Ch. PL 192). It is illustrated by decided 



cases. Daniell in his treatise cites from the 
case of Shedden v. Baring, 3 Anstr. 880, to- 
sustain the proposition that a bill for dis- 
covery or a commission to take testimony 
abroad must not only show that the action, 
has been brought, but it must show that 
the facts relied on as to which evidence is 
sought are such as can be made use of, ei- 
ther in support of the action or in defense 
of it; otherwise, the bill will not lie. In 
England the usual mode is to apply by a 
bill for a discovery and a commission to 
take testimony abroad, or to take testimony 
abroad only. "A bill of this kind [says 
Daniell], for the mere purpose of examin- 
ing witnesses abroad, is subject to nearly 
the same rules as bills for discovery in aid 
of an action at law." Daniell, Oh. Prac. 
1096. There can be no stronger proof that 
an application to take testimony abroad is 
not matter of course, but is an application 
to the judicial discretion, than the fact that 
the ordinary course in England is to apply 
by bill in equity to obtain it. In Lousada 
v. Templar, 2 Russ. 361-564, Lord Eldon 
says "that though the circumstances were 
such that even if the plaintiff at law had 
obtained a verdict, he could not allow him 
to receive the money until it was ascertain- 
ed what had been done in Peru, yet he 
would not grant commissions in aid of a 
defense to an action when he was not satisfied 
that the facts alleged as a defense would 
constitute a legal defense to the legal de- 
mand." "The court," he added, "ought nev- 
er to grant a commission without examin- 
ing strictly what is the state of the plead- 
ings." It is evident from this statement of 
the lord chancellor, that when after his re- 
tirement from office he gave an opinion, as 
stated by Daniell, that the witnesses' names 
need not be inserted in the affidavit, he did 
not intimate they and the other facts were 
not necessarily made to appear in the plead- 
ings and by other means. In the case of 
Martin v. Nicolls, 3 Sim. 458, there is a 
strong illustration of this doctrine. The 
principle asserted is, that a bill for dis- 
covery against a defendant, and a prayer 
for a commission to take the examination 
of witnesses, is demurrable. The facts in 
the case were, that a bill was filed alleging 
that a judgment had been obtained against 
complainant in Antigua, on which an ac- 
tion was pending in England against the 
complainant. It set forth certain facts to- 
show the foreign judgment was void, prayed 
a discovery against the defendant, and stat- 
ed that without proof of such facts the com- 
plainant could make no defense at law; it 
prayed also, that a commission might issue 
to take the testimony of witnesses at Anti- 
gua, and other places beyond sea. A de- 
murrer was filed. The court after deciding 
(correctly or not is not the inquiry), that 
to the foreign judgment the facts if proved 
could not constitute a defense, for that rea- 
son sustained the demurrer. The ehaneel- 
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lor said, "If I were to allow this bill to 
stand, I should he in effect saying, that 
the judgment obtained in 'Antigua' may he 
overruled in the court of common pleas." 
In the language of the chancellor in that 
case, this court may say, that if they allow 
the present application, so far as the evi- 
dence as to title goes, that it is in effect to 
say it has the right to try title. Lord Eldon 
has said, as we have seen in Lousada v. 
Templar, 2 Russ. 561, the court ought never 
to grant a commission without strictly ex- 
amining the pleadings. This is for the pur- 
pose of ascertaining the issue to he tried 
by the court, and the materiality of the 
testimony to try it. When we look at the 
pleadings in this case, we find the relief 
prayed for is the issue of an injunction to 
arrest the destruction of property until an 
adjudication of it has been made by the 
tribunals to which it has been confided by 
law. The whole structure of the bill as- 
sumes the ground, and upon it asks the re- 
lief prayed, that the district court has sole 
jurisdiction between the parties on the ques- 
tion of title, and that all the power of this 
court is limited to granting an injunction, 
and thus extending a relief not within the 
sphere of the district court In the answer, 
a demurrer is incorporated, which assigns 
as one of its grounds, that it appears from 
the bill itself, that no other than the district 
court can entertain jurisdiction of said 
claim. It has been contended throughout, 
by the defendants, that this court could not 
adjudicate upon title, it being within the 
sole jurisdiction of the district court, and 
that circumstanca assigned as a reason why 
this court could not entertain jurisdiction 
of this bill, which asks for the issue of an 
injunction. The court, by decreeing the re- 
lief prayed for, asserted jurisdiction over 
the injunction, although it disclaimed all 
power to decide title. They did so, upon 
the ground that a court of equity would 
provide for the safety of property in dis- 
pute, pending a litigation, and sustained the 
position by reference to the action of the 
English chancery in relation to the preser- 
vation of property in dispute in the ecclesias- 
tical courts. Now, the pleadings in this 
ease are not changed; the issue is the same; 
title is no more now in issue in this court 
than it was; the jurisdiction of this court 
over this case is in no ways altered, in- 
creased, or diminished. 

Under these circumstances, application is 
made to obtain testimony from abroad 
which relates to the title of defendants, to 
be used on the trial of this cause, or upon 
a motion to dissolve the injunction which 
has been granted. It is the ordinary prac- 
tice of a court of chancery to dissolve an 
injunction already issued, after answer filed; 
and there is no objection to the renewal of 
such motion upon new and material testi- 
mony which would be admissible as evi- 
dence on the issue pending between the 
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parties. Indeed, such motion may arise on 
any new matter which may have arisen 
since the issuing of the injunction. For in- 
stance, the injunction issued in this case 
has been granted to preserve property, the 
title of which is pending in another court. 
This tribunal will watch the conduct of 
the parties, and continue or dissolve the 
injunction, as the justice of the case may 
demand. If the conduct of the complain- 
ant be such as to intimate a desire to de- 
lay or postpone the trial of the title, this 
court would, upon motion, dissolve the in- 
junction and dismiss the bill. If, on the 
other hand, the conduct of the complainant 
be such as evinces a desire to go to prompt 
trial of the title, the injunction would be 
continued until the determination of the ti- 
tle by the courts to which it was confided 
by law. If that determination be in favor 
of defendants, a dissolution of the injunc- 
tion would be decreed, and the bill dis- 
missed. If in favor of complainant, it is 
unnecessary to prejudge the action of the 
court. But the result must be in one event, 
to decree a perpetual injunction; and in an- 
other, to dissolve the injunction, restoring 
the parties to their former relative position 
and respective rights, the court having ac- 
complished its object— the preservation of 
the property pending the dispute. Whether 
a perpetual injunction be granted or the bill 
dismissed, the decree will be final on the 
only issue of which this court has jurisdic- 
tion. 

Upon the ground, then, that the court has 
no jurisdiction to try title, and that it would 
be the assertion on its part of the right to do 
so if this application were granted; that the 
evidence as to title cannot be used in this 
court,— this tribunal in the exercise of the 
discretion reposed in it, as controlled by the 
usages and principles of a court of chancery, 
is constrained to deny the present motion. 
But there is another aspect in which this 
case must be viewed, and which must also 
control the discretion of the court. What- 
ever may be the legal effect of the adjudica- 
tions of the tribunals to whom the question 
of title is confided by law, upon the rights of 
third parties, who have conflicting claims to 
the property disputed, and who were not 
parties to the proceedings in those tribunals, 
there can be little doubt, that, as between 
the claimants under the act of March 3, 1851 
(9 Stat. 631), and the governmert of the Unit- 
ed States, the provisions of that law cannot 
be disregarded by this court. By that act, 
congress prescribed the agencies, manner, 
and conditions on which the government con- 
sented to be sued, and through which, in 
which, and upon which they would surrender 
the legal title which had become vested in 
them by the treaty of Guadalupe Hidalgo, to 
such as established a better title,' in accord- 
ance with the provisions of that law. By it,, 
that body delegated to certain special tri- 
bunals the adjudication of title, and limited 
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the manner in which they were enabled to 
act, taking every precaution by the provisions 
of the law, to guard against fraud and im- 
posture. The power of this court, as one of 
chancery, to grant injunction, and the appli- 
cation by the United States for such process, 
gives no additional jurisdiction to this court, 
nor confers power, beyond that which it has 
exercised as a court of equity, to preserve the 
substance of the property. To grant this ap- 
plication, would (to use the language of the 
chancellor, in Martin v. Nicolls, 3 Sim. 458, 
as we have seen) be in effect saying, that this 
court has jurisdiction to try title, and, conse- 
quent^, to give relief if decided in favor of 
the defendants. 

Was it within the power of congress to pasa 
the act of 3d March, 1S51, or is it in conflict 
with any clause in the constitution of the 
United States? In the case of West v. Coch- 
ran, 17 How. [58 U. S.] 415, the supreme court 
of the United States enunciate the following 
principles. "It was also competent for con- 
gress to provide, that before a title should be 
given to any one, the exact limits of his pos- 
session, and ±e title which the United States 
was to give, should be defined, and that this 
should be done by such agencies, and in such 
manner, as might be fixed by congress. This 
is in entire accordance with the provisions of 
the treaty, which guarantees to the inhab- 
itants the rights of property secured to them; 
but it was not intended to provide for the 
particular modes and instrumentalities by 
which such rights should be ascertained and 
enforced,— these being left to the nation to 
whose powers they were confided; so that 
the question is, what has congress deemed 
expedient?" 

Now, to ascertain what has been done in 
this case, we must look to the act of congress 
passed March 3, 1851 (9 Stat. 631), entitled 
"An act to ascertain and settle the private 
land claims in the state of California." By 
it, they have confined exclusively to certain 
tribunals, the adjudication of title, with spe- 
cially delegated powers, and which, not be- 
ing courts of general jurisdiction, can exer- 
cise none not expressly granted, or directly 
and necessarily derived by implication. So 
far from conferring authority upon them, to 
send process to a foreign country, to procure 
testimony, a power exercised by courts of 
general equity powers, as we have seen with 
great caution, congress have excluded a con- 
clusion that any such power can exist, by en- 
acting that "no deposition taken by or in be- 
half of any such claimant, shall be received 
in any case, whether before the commission- 
ers, or before the district or supreme court 
of the United States, unless notice of the time 
and place of taking the same shall have been 
given in writing to said agent, or to the dis- 
trict-attorney of the proper district, so long 
before the time of taking the deposition, as 
to enable him to be present at the time and 



place of taking the same; and like notice 
shall be given of the time and place of taking 
any deposition on the part of the United 
States." The introduction of this clause into 
the act, is a clear expression of the deter- 
mination of congress, when they gave their 
consent that the government should be sued, 
that her rights were not to be affected by any 
deposition or testimony in writing, save such 
as had been taken in the presence of their 
agent, or of the district-attorney of the proper 
district. Now, that clause in the law may 
have been "gross injustice" or "oppression," 
and a refusal on the part of the present ad- 
ministration to amend the law, may be an 
"iniquitous attempt to suppress the means 
of truth," as zealously urged by one of the 
solicitors of those who are making this ap- 
plication. Congress may, however, have 
been impelled by what they deemed legit- 
imate and prudent precaution to shield the 
rights of the government from the dangers of 
testimony taken in a foreign country, among 
a people who had just ceased to be avowed 
enemies of this country, without the checks 
and sanctions thrown around the proceeding 
by the presence of the agent of this govern- 
ment, and by the execution of the commission 
before an American functionary. The pres- 
ent administration may have been actuated 
by the same motives in refusing to amend the 
said act, as has been urged. 

The general rule is, however, "that if the 
motive and design of ah act may be traced to 
an honest and legitimate source, equally as to 
a corrupt one, the former ought to be pre- 
ferred." Arredondo's Case, 6 Pet. [31 U. S.] 
716. But with the motives of the govern- 
ment which passed the law, or the present 
administration which, it is urged, has de- 
clined to aid in its repeal, this court has noth- 
ing to do. Such legislation, if it be as repre- 
sented, does not conflict with the constitution 
of the United States; and the highest tribu- 
nal in our country has decided that it is com- 
petent for congress to regulate the manner 
and agencies by which the title of claimants 
to lands shall be ascertained, and that such 
legislation does not violate any rights in- 
tended to be secured by the treaty. The 
conclusions to which the court has come, 
are: 

1st. That an application for the appoint- 
ment of commissioners to take testimony 
abroad is not grantable of course; but it is 
addressed to the judicial discretion which is 
controlled by the usages and rules of chan- 
cery practice, in accordance with which the 
present motion cannot be granted. 

2d. The act of 3d March, 1851 (9 Stat. c. 
31), cannot be disregarded; and this court 
ought not to violate the spirit and policy of 
that act, by granting its process to take tes- 
timony abroad, to be used in the trial of title 
in this cause. 
The motion, therefore, must be denied. 
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Case :No. 16,000. 

UNITED STATES v. PARSONS. 

[2 Blatchf. 104.] i 

Circuit Court, S. D. New York. April, 1849. 

Postal L.vws — Embezzlement of Letter — De- 
livery by Mail Carhier— Consti- 
tutional Law. 

1. The 22d section of the post-office act of 
March 3, 1825 (4 Stat. 108), which makes it 
au offence for any person to open any letter 
which shall have been in a post-office, or in 
the custody of a mail-carrier, before it shall be 
delivered to the person to whom it is direct- 
ed, with a design to obstruct the correspond- 
ence, and for any person to secrete, embezzle 
or destroy any such letter, does not look beyond 
a possession of letters obtained wrongfully 
from the post-office or from a mail-carrier. 

2. After the voluntary termination of the 
custody of a letter by the post-office or its 
agents, the rights of the real proprietor of the 
letter are under the guardianship of the local 
law, and not of that of the United States. 

3. Where a letter, mailed at Boston and di- 
rected to a person at New York, reached the 
post-office there, and was taken by a letter- 
carrier for delivery: Held, that, under section 
41 of the act of July 2, 1836 (5 Stat. 89), such 
letter-carrier was a mail-carrier within section 
22 of the said act of March 3, 1825. 

4. But, the letter-carrier having given the 
letter to a person in the defendant's house, the 
defendant not being present, and not par- 
ticipating in the delivery, and that person hav- 
ing subsequently and at a different place de- 
livered it to the defendant, and the defendant 
having opened it and embezzled money from 
it, it not being intended for him, but for an- 
other person of the same name, the letter, how- 
ever, not having come into the possession of 
the defendant within view of the letter-car- 
rier, or with his knowledge, or while he re- 
mained at the place where he left it: Held, 
that the defendant was not liable to indictment 
under section 22 of the said act of March 3, 
1825. 

[Distinguished in U. S. v. M'Cready, 11 Fed. 
227. Cited in He Burkhardt, 33 Fed. 28.] 

5. All action and authority of the post-office 
department, in respect to the letter, terminated 
with its delivery to the third person, and sec- 
tion 22 of the act applies only while the letter 
is within the power and control of that de- 
partment. 

[Cited in U. S. v. Driscoll, Case No. 14,994; 
U. S. v. M'Cready, 11 Fed. 227; Re Burk- 
hardt, 33 Fed. 28; XT. S. v. Safford, 66 
Fed. 944.] 

6. "Whether congress has power to pass laws 
governing the conduct of persons in respect to 
inters which have been mailed, after such let- 
ters have become strictly disconnected from 
the post-office department, quaere. 

The defendant [Charles H. Parsons] was 
indicted under section 22 of the post-office 
act of March 3d, 1825 (4 Stat 108), which 
provides that any person who shall open any 
letter or packet which shall have been in a 
post-office, or in custody of a mail-carrier, 
before it shall have been delivered to the 
person to whom it is directed, with a design 
to obstruct the correspondence, or to pry 
into another's business or secrets, or shall 

i [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 



secrete, embezzle or destroy any such mail, 
letter or packet, shall, on conviction, be fined 
not exceeding five hundred dollars, and be 
imprisoned not exceeding twelve months. 
At the trial, a special verdict was found by 
the jury, that a, letter was put into the post- 
office at Boston, directed to Charles H. Par- 
sons, at the city of New York, and con- 
taining another letter addressed to Ann M. 
Parsons; that in the letter were inclosed 
thirty-three dollars in bank bills; that the 
mailed letter reached the post-office in New 
York, was taken by a letter-carrier for de- 
livery, and was given by him to a person 
in the house of the defendant, the defend- 
ant not being present, and not participating 
in the delivery; that that person subse- 
quently, and at a different place, delivered 
it to the defendant; that the defendant 
opened both letters, and embezzled the mon- 
ey enclosed; that the letter addressed to 
Charles H. Parsons was not intended for 
the defendant, but for another person bear- 
ing the same name; and that the letters did 
not come into the possession of the defendant 
within view of the letter-carrier, or with his 
knowledge, or while he remained at the 
place where he left them. 

Lorenzo B. Shepard, U. S. Dist. Atty. 
Alanson Nash, for defendant. 

[Before NELSON, Circuit Justice, and 
BETTS, District Judge.] 

BETTS, District Judge. The facts found 
by the special verdict are within the letter 
of the statute. The letters had been in a 
post-office, and were opened, and their con- 
tents embezzled by the defendant, before 
they had been delivered to the persons to 
whom they were directed. The special ver- 
dict, however, raises the question, whether 
the intent and proper construction of the 
22d section of the post-office act of March 3, 
1825, embraces the case. 

The 41st section of the act of July 2, 1836 
(5 Stat. 89), gives to persons entrusted with 
the delivery of letters the character of mail- 
carriers, within the meaning of the 22d sec- 
tion of the act of 1825. Therefore, the let- 
ters in question in the present case, while 
in charge of such letter carrier, are to be 
regarded as in the post-office, or in the cus- 
tody of a mail-carrier. What, then, is the 
true import and force of the phrase, "shall 
have been in a post-office or in custody of a 
mail-carrier," and of the phrase, "before it 
shall have been delivered to the person to 
whom it is directed"? Are they of unlim- 
ited extent, covering every condition of a 
letter, until it reaches its rightful destina- 
tion? To give the language this construc- 
tion, would be to continue letters which had 
been once in the mail still under the power 
and control of the federal government, in 
every change and transfer from person to 
person and place to place, and without lim- 
itation of time. Legislation of such scope 
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and extent would clearly not be in further- 
ance of the functions and duties of the post- 
office department, but in protection of the 
private property of indJviduals, after it had 
become detached from that department, and 
was wholly out of the charge of its agents. 
Such legislation would thus necessarily take 
the quality and form of a municipal regu- 
lation, governing the relations and responsi- 
bilities of individuals to each other, in re- 
spect to letters and their contents which had 
been in the post-office, although not obtain- 
ed from the post-office or any of its agents, 
or in the possession of a party through any 
act of fraud or deceit against the post-office 
laws. And congress would thus in effect be 
invested with the power to compel every 
person into whose possession a letter which 
had been in the post-office should come, to 
take upon himself the responsibility of car- 
rying and delivering it to the person to 
whom it should be directed. 

We think that the object of this 22d section 
does not look beyond a possession of letters 
obtained wrongfully from the post-office or 
from a letter-carrier. Its design is to guard 
the post-office and its legitimate agents in 
the execution of their duties, in the safe- 
keeping and delivery of letters. After the 
voluntary termination of the custody of a 
letter by the post-office or its agents, the 
property in and right of possession to it be- 
long wholly to its real proprietor, and his 
rights are under the guardianship of the 
local law, and not of that of the United 
States. 

The delivery of the letter in the present 
case by the letter-carrier was to a person at 
the house, as was supposed by both, of the 
person to whom it was directed. The de- 
fendant was not then at the house, and in 
no way participated in the delivery. The 
person who received the letter supposed 
that it belonged to the defendant, and after- 
wards carried it and delivered it to him at 
a different place, as being rightfully his. 
All action and authority of the post-office 
department, in respect to the letter, termi- 
nated with its delivery to that third person; 
and, in our opinion, it was not intended 
that the act of congress in question should 
apply any longer than while the letter should 
be within the power and control of that de- 
partment. From that time the law of the state 
takes authority over it, as the property of one 
of its citizens. 

• A question was raised on the argument, 
as to the power of congress to legislate on 
the subject indefinitely, and to pass laws 
governing the conduct of persons in respect 
to letters which have been mailed, after 
such letters have become entirely discon- 
nected from the post-office department. 
But the construction we have given to the 
act, limiting its operation to letters yet re- 
maining under the authority of the depart- 
ment, renders it unnecessary to consider 
this question. Judgment for defendant. 



Case No. 16,001. 

UNITED STATES v. PARSONS et al. 

[4 Cranck, C. C. 726.] i 

Circuit Court, District of Columbia. March 
Term, 1836. 

LARCENY — INDICTMENT — OWNERSHIP OP GOODS. 

If the goods stolen be charged as the goods 
of A. B., and if upon evidence, it appears that 
A. B. was a feme covert, and that the goods 
were the property of her husband, the court 
will not instruct the jury to find the prisoners 
not guilty, if the husband be absent, and not 
contributing to her support, and she keeping 
house by herself. 

Joseph Parsons, John Callihan, and William 
Drane were indicted for stealing the goods 
of Ann Bell. It appeared upon the trial that 
Ann Bell's husband was temporarily absent 
seeking employment as a printer elsewhere, 
and did not contribute to her support; and 
that she kept house in Washington. 

W. L. Brent, for defendant, prayed the 
court to instruct the jury that if they should 
be satisfied, by the evidence, that Ann Bell 
was a feme covert, and that the goods stolen 
were the property of her husband, they should 
find the prisoners not guilty upon this indict- 
ment. 

But THE COURT (CRANCH, Chief Judge, 
contra), refused to give the instruction. 

Yerdict, "Guilty." 



Case No. 16,002. 

UNITED STATES v. PARSONS et al. 

[1 Lowell, 107.] 2 

District Court, D. Massachusetts. Sept., 1866. 

Seamen— Bond fob Return op Crew— Action — 
Loss op Consul's Certificate — Evi- 
dence of Contents. 

1. A shipmaster, who is sued on his bond for 
the safe return of his crew, may give parol 
evidence of the contents of a consul's certifi- 
cate, authorizing the discharge of one of the 
men, on satisfactory proof that such a paper 
was once in existence and has been lost. 

2. Notwithstanding the very sweeping lan- 
guage of section 3 of Act Feb. 28, 1803 [2 
Stat. 203], and section 8 of Act July 20, 1840 
[5 Stat. 395], requiring masters of American 
vessels to give bond for the return of all the 
crew, unless discharged in a foreign country 
with consent of a consul, &c., yet these sec- 
tions, construed with the aid of the other parts 
of those statutes, cannot be held to require a 
master to return to the United States foreign 
seamen shipped at their own home, for a par- 
ticular cruise, ending where it began, and dis- 
charged there, according to the terms of their 
contract, though without the consent of a con- 
sul. 

3. The consent of a consul could not be right- 
ly withheld in such a case, and there is no 
law requiring it to be asked. 

4. Whether the bond is intended to be giv- 
en for seamen, even if shipped in the United 

i [Reported by Hon. William Cranch, Chief 
J ndge.] 

2 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 
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States, who by the terms of their engagement 
are entitled to be discharged abroad, qucere? 

Debt on a bond given by the master of the 
ship William & Henry, as required by tbe 
act of Feb. 28, 1803, § 1 (2 Stat 203), for the 
return to the United States of the eompany 
of the ship. The ship sailed from New Bed- 
ford, in 1S60, on a whaling voyage to and in 
the Pacific Ocean, in the course of which the 
defendant William O. Parsons was deprived 
of his command by the owners, and came 
home, and the vessel was brought back by 
another master, who failed to produce to the 
boarding-officer five of the original crew, 
and five persons, not shown to be citizens of 
the United States and not shipping as such, 
who had shipped at Tombas, in Peru, for a 
whaling cruise which by its terms ended at 
Tombas, where they were discharged in ac- 
cordance with their contract As to none of 
these persons was there any consular certif- 
icate. By consent of parties the case was 
submitted to the court, without a jury. There 
was evidence that of the crew shipped at 
New Bedford, three had deserted, one had 
died, and one had been discharged by Cap- 
tain Parsons, with the consent of the consul, 
to whom the three months' extra wages had 
been paid, and a fee for his certificate. 

W. A. Field, Asst. U. S. Dist. Atty. 
E. L. Barney, for defendants. 

LOWELL, District Judge. This master 
had no opportunity to comply with the literal 
tenor of his bond by exhibiting his crew to 
the boarding-officer, nor his consular certif- 
icates or satisfactory evidence of the death 
and desertion of certain of the men to the 
collector of New Bedford, because he was not 
permitted to bring the ship home, but came 
before the ship arrived, and without any of 
her papers. I cannot say that he is exonerat- 
ed from his obligation under the bond by his 
discharge abroad, so far as his own acts or 
neglects are concerned; but he may now pro- 
duce the evidence, which, if he had remain- 
ed on board the ship, hfe should have given 
to the revenue officers. So far as four of the 
men shipped at home are concerned, the evi- 
dence is satisfactory that one died and three 
deserted. For the fifth he should have a con- 
sular certificate, and it has been held, that no 
other evidence of the consul's consent is ad- 
missible. U. S. v. Hatch [Case No. 15,325], 
But the case here is, that such a certificate 
was paid for and promised, and, I may well 
presume, it was given. No case has decided 
that -the contents of a lost certificate cannot 
be proved by parol; it is the consul's consent 
which cannot be so proved; and as Captain 
Parsons has not had the custody of the pa- 
pers, and his successor may not have had his 
attention called to this man's discharge, it is 
not improbable that the papers may have 
been mislaid in the consul's office or on board 
ship. 

The persons who were shipped for an in- 
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termediate off-shore cruise, and were dis- 
charged when their time was out, seem to be 
within the letter of the statutes of 1S03, § 1 
(2 Stat. 203), and of 1S40, § 8 (5 Stat. 395); 
which require a bond to be given for the 
return of all the crew, including those ship- 
ped in a foreign port. And yet, it can hard- 
ly have been the intent of congress that for- 
eigners, shipped in their own country, for a 
distinct voyage or part of a voyage, ending 
where it began, should be brought to the 
United States, unless some consul should 
consent to their discharge. Certainly, no 
consul would have any right to dissent in a 
case of that kind, and I know of no possible 
advantage which would accrue to such sea- 
men hy being discharged before a consul. 
Undoubtedly, such men are American sea- 
men, within the protection of our laws, and 
can call on the consul to redress their griev- 
ances. Matthews v. Offley [Case No. 9,290]. 
But supposing them to have no cause of com- 
plaint, I do not know that they are deemed 
incapable of settling their own affairs with 
the master. The act of 1840, § 9 (5 Stat 395), 
authorizes a consul to discharge any mariner 
who shall complain to him that the voyage 
is continued contrary to his agreement, or 
that he has fulfilled his contract; and if upon 
the face of the articles the consul finds the 
complaint to be well founded, he shall then 
require an advance of three months' pay, as 
provided by the act of 1803, unless he shall 
be satisfied that the contract has expired or 
the voyage been protracted by circumstances 
beyond the control of the master, and with- 
out any design on his part to violate the ar- 
ticles of shipment, in which case he may dis- 
charge the mariner without requiring the 
three months' additional pay. This statute 
seems to imply that, where the contract has 
expired, it is the first duty of the master to 
discharge the man, and that it is only when 
he fails to do so that the consul is to be ap- 
plied to, and then the fact that the man has 
not already been discharged is prima facie 
evidence against the master on the question 
of additional pay. 

It has never been decided that the bond 
must be given for seamen who, by the very 
terms of their contract, are to be discharged 
abroad. Such agreements may be rare, and 
may have been overlooked. The act of April 
14, 1792, § 8 (1 Stat. 256), required the mas- 
ter of an American ship, which was sold in 
a foreign port, to send his crew back to the 
state where they entered on board, "unless 
the crew are liable by their contract, or do 
consent to be discharged" at the foreign 
port. The act of 1S03 (section 3), provides 
for paying the consul three months' extra pay, 
for each man, when a ship shall be sold in a 
foreign country, and her company discharged, 
or when a seaman or mariner, a citizen of the 
United States, shall, with his own consent, 
be discharged in a foreign country. This act 
is silent concerning seamen who by their con- 
tract are liable to be discharged in a foreign 
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country, though they are mentioned in the 
act of 1840, already cited. The words of the 
bond and of the Statute establishing it, are more 
extensive, requiring the master to bring home 
all seamen who have not died, &c, or been 
discharged with the consent of a consul. Tak- 
ing the whole law together, it seems reasona- 
ble to understand it as meaning that all those 
shall be brought home, who by their contract 
are entitled to be brought home, unless, &c. I 
cannot readily believe that the intent of the 
law is, that men who have freely, and for 
reasons satisfactory to themselves, agreed on 
a month's voyage, to end abroad, are to be 
paid three months' wages, and that the Unit- 
ed States is to be paid for still another month, 
unless the consul shall remit it. And until 
1840 the consul had no power to remit. It 
may be argued, that the policy of the legis- 
lature is to discourage the discharge of our 
seamen in foreign countries, and to guard 
the United States against the expenses of 
their support. 

However this may be with citizens, or 
those who appear as such on the crew list, 
foreigners shipping abroad as such, and domi- 
ciled there, are never entitled to the extra 
pay, and the United States are not liable for 
their support; and there is no reason, as I 
have said, why the consul should be formally 
applied to to ratify their necessary discharge, 
unless they choose to invoke his power on ac- 
count of some failure by the master to carry 
out the contract. Notwithstanding the very 
sweeping language of the statutes concern- 
ing the bond, I hold that it does not require 
the master to return to this country foreign- 
el's who ship in their own home for an inter- 
mediate cruise, which ends where it began; 
or if it does, that the condition is satisfied by 
their discharge at their home, in compliance 
with the very terms of their engagement, 
though without the consent of a consul. Such 
being the case here, there must be judgment 
for the defendants. 



Case 'No. 16,003. 

UNITED STATES v. The PARYNTHA 
DAVIS. 

[1 Cliff. 532.] i 

Circuit Court, D. Maine. Oct. Term, 1860.2 

Shipping— Fishing Vessels— Bkeaoh of License 

— Admissibility of Evidence — Parol 

Evidence. 

1. A libel under the thirty-second section of 
the act of February 28, 1793 (1 Stat. 316), need 
not specify the particular trade in which the 
vessel was engaged at the time of the seizure; 
it is sufficient, as a general rule, to bring the 
case within the words of the act of congress. 

2. Where a vessel was libelled for forfeiture 
for breach of a license to catch codfish, by 
catching mackerel at a certain time and place, 
held, that parol evidence might be given of her 

i [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 
2 [Affirming Case No. 16,004.] 



catching mackerel at other times and places 
during the trip, as showing the real business 
of the voyage. 

3. A fishing-vessel licensed to catch codfish 
cannot catch mackerel, except as bait or pro- 
vision for the crew; and this incidental privi- 
lege ought to be exercised fairly and in good 
faith. 

[Cited in The Grace Darling, Case No. 5,- 
651.] 

[Appeal from the district court of the Unit- 
ed States for the district of Maine.] 

This was a libel of seizure against the 
schooner Paryntha Davis for a forfeiture, 
resulting from an alleged illegal employment 
of the vessel. The libel set forth that the 
schooner was regularly seized at Portland 
on the 12th of October, 1857, and that prior 
to the seizure she was a vessel of the Unit- 
ed States, duly enrolled and licensed to carry 
on the cod-fishery, and that, being so licensed, 
was then and there employed in a trade oth- 
er than that for which she was licensed. At 
the hearing it appeared that the schooner, 
on March 27, 1857, took out a license in the 
collection district of Barnestable, in the state 
of Massachusetts, for carrying on the cod- 
fishery, and was employed under that license 
until July 23d, when the license was sur- 
rendered and one taken out for the mack- 
erel-fishery. The schooner held her mackerel 
license until September 22d, when she again 
surrendered it and took out a cod-fishing 
license. The schooner sailed from Wellfieet, 
September 24, 1S57, and was seized October 
11th at Hogg Island Roads, in Portland Har- 
bor. When seized, she was at anchor by the 
side of another fishing-schooner, and had 
mackerel-lines all around the waist. Some 
fifteen or twenty barrels of mackerel were 
found on board, and also twenty empty 
mackerel-barrels. Mackerel recently caught 
were found in wash-barrels on the deck, and 
there were about fifteen barrels of salt on 
board. The hawser and chain cable of the 
vessel were not such as are suitable for 
deep-sea fishing. No codfish were seen on 
board, except a few dried or pickled, ap- 
parently having be*en caught more than a 
month. The first day the boarding officers 
went on board no cod-lines were discovered, 
but on a second visit they were shown some 
which were brought on deck by the crew, 
but the lines were without sinkers. The 
barrels containing the mackerel were stowed 
away on the bilge. There were porgies for 
floating bait, and a mill for preparing them. 
Inquiry from the master and others on board 
the schooner elicited that they were "catch- 
ing anything that came along." It was in 
testimony that there was a complement of 
cod-lines on the vessel, and everything nec- 
essary for preserving the fish when caught. 
The testimony showed that during a course 
of several days more mackerel than codfish 
had been caught, although several attempts 
had been made at various places. It was set 
up that the mackerel were caught to be used 
for bait, although it did not appear that they 
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were used for such purpose. Several barrels 
of mackerel were caught at different times, 
but no codfish of any amount. It was shown 
in evidence that a portion, at least, of the 
mackerel were split and corned. The ves- 
sel was on her trip some sixteen or seventeen 
days, at the end of which, returning to Port- 
land for water, she was seized. Nine days 
afterwards she was delivered to the claim- 
ants, upon giving a bond in the usual form, 
shortly after which she took a license for 
the mackerel-fishery. The district judge was 
of opinion that the vessel was employed, if 
not exclusively, at least in part, in taking 
mackerel, not for bait or consumption by the 
crew, but as the proper business of the voy- 
age. [Case No. 16,004.] 

B. F. Hallett, for claimants. 

The information is insufficient, because it 
does not set out what other trade, and, 
though in the words of the statute, is un- 
certain where it should be specific. Dunl. 
Adm. Prac. 431; The Merino, 9 Wheat. [22 
U. SJ 391. The libel having alleged a spe- 
cific time and place, "then and there" when 
the vessel was so employed, the libellants 
can give no evidence except of employment 
at that time and place. Macomber v. Thomp- 
son [Case No. 8,919]. To work a forfeiture 
under the thirty-second section of the act of 
1793, the vessel must have abandoned her 
employment in the cod-fishery and engaged 
in some other. The catching of mackerel is 
not a trade separate from fisheries, because 
the act of 1793 (section 4) speaks of licensing 
vessels for the coasting trade and other fish- 
eries. U. S. v. The Reindeer [Case No. 16,- 
145]. The court will require the most de- 
terminate evidence that the mackerel-fishery 
was intentionally and exclusively carried on. 
The Harriet [Id. 6,099]. The decisions bear- 
ing on this case are The Active, 7 Oranch 
[11 TJ. S.] 100; The Two Friends [Case No. 
14,289]; The Eliza [Id. 4,346]; The Swallow 
[Id. 13,666]. The intent is no part of the 
evidence for or against condemnation. The 
law does not punish the intention to defraud 
the revenue; there must be an unlawful act. 
U. S. v. Riddle, 5 Cranch [9 U. S.] 311. 

G. F. Shepley, U. S. Dist Atty., for the 
United States. 

The cod-fishery and the mackerel-fishery 
are severally "trades" within the legal mean- 
ing of the act of 1793, and each is a distinct 
trade from the other. The Harriet [Case No. 
6,099]; The Nymph [Id. 10,389]; The Active, 
7 Cranch [11 U. S.] 100; The Eliza [Case No. 
4,340]; 4 Stat 312; 5 Stat. 16. 

CLIFFORD, Circuit Justice. Forfeiture of 
the vessel is claimed under the thirty-second 
section of the act of the 18th of February, 
1793. Omitting all such parts of the section 
as are inapplicable to this case, it provides, 
in effect, that if any licensed ship or vessel 
shall be employed in any other trade than 
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that for which she is licensed, every such 
ship or vessel, with her tackle, apparel, and 
furniture, and the cargo found on board her, 
shall be forfeited. l*Stat 316. As shown by 
the proofs, she was engaged in the mackerel- 
fishery, and it is insisted, on behalf of the 
United States, that the mackerel-fishery is an 
employment other than that for whieh she 
is licensed, within the meaning of the act of 
congress upon which the proceeding is found- 
ed. But it is objected by the appellants that 
the allegations of the libel are insufficient to 
support a decree of forfeiture, because it does 
not specify the particular trade in which the 
schooner was engaged at the time of the 
seizure. But it is quite obvious that the ob- 
jection cannot be sustained. Technical rules 
of pleading are not so much regarded in libels 
of this description as in indictments and in- 
formations at common law. Where there are 
no technical words or phrases employed in 
the prohibition of the statute, it is sufficient, 
as a general rule, to bring the case within 
the words of the act of congress on which 
the information is founded. Repeated deci- 
sions have established that rule of pleading 
in eases of this description, and it is un- 
doubtedly correct. The Samuel, 1 Wheat. [14 
U. S.] 9; The Hoppet, 7 Cranch [11 U. S.] 
389; The Merino, 9 Wheat [22 U. S.] 401. 
No such objection was taken in the district 
court, and I am of the opinion it cannot pre- 
vail, especially after appearance and answer 
to the merits. 

Looking at the testimony of the claimants 
alone, it would not be possible to hold that 
the crew were in good faith pursuing the 
business for which the schooner was licensed, 
and, when taken in connection with the tes- 
timony of the boarding officers, it clearly 
shows that the conclusion reached by the dis- 
trict court was- correct. But it is insisted by 
the claimants that none of the parol evidence 
was admissible, except that offered to prove 
what the employment of the vessel was at the 
time and place as alleged in the libel. Two 
answers may be given to that objection, ei- 
ther of which is sufficient to show that it can- 
not be sustained: 1. All the evidence in the 
case as to what was done during the trip 
was introduced by the claimants, and clearly 
they cannot now object to testimony intro- 
-duced in their own behalf. 2. Another an- 
swer, however, may be given to the objection, 
which perhaps will be more satisfactory; and 
that is, that the testimony would have been 
admissible if it had been offered by the gov- 
ernment and seasonably objected to by the 
claimants. 

As alleged in the libel, the charge is, that, 
prior to the seizure, to wit, at Portland on the 
10th of October, 1857, the schooner was a 
vessel of the United States, duly enrolled and 
licensed to be employed in carrying on the 
cod-fishery, and that she was then and there 
employed in a trade other than that for which 
she was licensed. Whether that charge is 
true or not depends upon what had been done 
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during the trip, and obviously evidence to 
show what had been done was admissible 
to make out the charge or to establish the 
defence. Unless the rule was so, it might 
be impossible to administer justice,- as any 
evidence that could be offered as to what had 
been done on a given day might, and in all 
probability would, be unsatisfactory. Correct 
pleading requires that time and place should 
be specifically alleged, and if prior acts dur- 
ing the same trip should be held to be inad- 
missible, great injustice might be done. 
Without stopping to cite authorities to this 
point, suffice it to say that I am clearly of 
the opinion that on principle the objection is 
without merit. Lastly, it is insisted by the 
claimants that the catching of mackerel is 
not a trade other than that for which the 
schooner was licensed. It is a sufficient an- 
swer to this objection, to say that the rule 
of law as understood in this court is settled 
otherwise. Judge Ware held, in the case of 
The Nymph [Case No. 10,389], that since the 
act of the 24th of May, 1828, a vessel licensed 
for the cod-fishery is not authorized by her 
license to engage in the mackerel-fishery, be- 
cause that act requires a distinct license for 
that business. 4 Stat 312. That ease was 
appealed to the circuit court, and after a very 
deliberate consideration, the decree of .the 
district court was affirmed. Until the mack- 
erel-fishery was, by the act of congress, sep- 
arated into a distinct employment, says Judge 
Story in a later case, it was frequently car- 
ried on in common with, and as an incident 
to, the cod-fisheries; and he adds, somewhat 
unguardedly, that no one can now doubt that 
mackerel may still be caught in the cod- 
fisheries, if it be not so pursued as to super- 
sede the principal employment, but is a mere 
accessory or incidental business. While it 
must he admitted that the closing paragraph 
of the sentence is rather broader than the 
rule laid down in the previous case, still it 
must be weighed in connection with the resi- 
due of the opinion, and, when so read and 
understood, the two opinions are entirely con- 
sistent. The Harriet [Case No. 6,099]. 

Undoubtedly a vessel licensed for the cod- 
fishery may take mackerel for bait and for 
consumption by the crew, as provisions dur- 
ing the trip; and as fresh mackerel make 
the best bait, the crew may take them as fre- 
quently and in such quantities as it may be 
reasonably necessary for them to do for those 
purposes; and where it appears that they 
pursued the proper business for which the 
vessel was licensed, in good faith, and on the 
return of the vessel, or at the time of her 
seizure, have only such quantity of mackerel 
on hand as may reasonably be inferred from 
the circumstances to have been taken in the 
fair exercise of that legitimate right, the law 
does not authorize the forfeiture of the vessel 
because there happens to be some excess. 
They must pursue the proper business for 
which the vessel is licensed, and in exercising 
the incidental right of taking mackerel for 



bait and for consumption by the crew, they 
must act reasonably and in good faith. Such 
in effect is the rule laid down by the two 
learned judges in the cases already cited, and 
I am of the opinion that it is correct. Refer- 
ence is made by the counsel of the claimants 
to the case of The Reindeer [Id. 16,145], as 
asserting a more liberal doctrine, and it can- 
not be denied that there are some expressions 
to be found in that opinion which afford some 
countenance to the argument. But it does 
not purport to overrule the prior decisions up- 
on the subject, and until the question is revis- 
ed by the supreme court, I consider myself at 
liberty to adopt the earlier and, as I think, 
the better construction of the act of congress. 
The decree of the district court is therefore 
affirmed with costs. 



Case No. 16,004. 

UNITED STATES v. The PARYNTHA 
DAVIS. 

[3 Ware, 159.] i 

District Court, D. Maine. July, 1858.2 

Shipping — Cod Fisheries — Bkeach op License — 
Taking Mackekel. 

1. The fishing business is a trade within the 
meaning of the license act of Feb. 18. 1793 
[1 Stat. 305]. The meaning of the word "trade" 
in the act, is equivalent to "employment," 
and every act of trade beyond the scope of 
the license subjects the vessel to forfeiture un- 
der the 32d section of the act. 

2. Since the act of May, 1828 [4 Stat. 312], 
authorizing a special license for the mackerel 
fishery, that is a trade distinct from the cod 
fishery. 

3. A vessel with a cod-fishing license may 
take mackerel for bait, or for the consumption 
of the crew, but if she engages in this fishery 
as a business, she is liable to forfeiture. 

In admiralty. 

Mr. Shepley, U. S. Dist. Atty. 
B. P. Hallett, for claimants. 

WARE, District Judge. This was a libel 
in rem for a forfeiture. The schooner was 
regularly licensed on the 22d of September, 
1857, in the collection district of Barnstable, 
in Massachusetts, for carrying on the cod 
fisheries, and on the 11th of October was 
seized, while lying in Hog Island Roads, in 
Portland, where she had gone to make a 
harbor, and for water, on a charge of be- 
ing engaged in a trade other than that for 
which she was licensed. It was proved at 
the hearing, that the schooner took out a 
cod-fishing license the 27th of March, and 
was employed under that till the 23d of 
July, when it was surrendered, and a li- 
cense taken for the mackerel fishery. This 
was held until the 22d of September, when 
it was surrendered and another license for 
the cod fisheries taken. It was while she 
held this license that she was seized on t'he 

i [Reported by George P. Emery, Esq.] 
2 [Affirmed in Case No. 16.003.J 
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11th of October. The schooner sailed from 
"Wellfleet on the 22d of September, completely- 
equipped for the coa fishery, as is stated by the 
witnesses for the claimants, and as appears from 
other testimony, as well prepared for the mack- 
erel fishery; and after stopping at Townsend 
over Friday night, sailed for the east Saturday 
morning. She tried for cod on the way, 
but took none, and went into Wellfleet Sat- 
urday night and lay there over Sunday. 
Monday she went to Long Island and re- 
mained there and in the waters about there 
about three days, trying for cod, but took 
very few, but she took two or three bar- 
rels of mackerel for bait Thursday she 
went west without fishing, and stopped at 
Fox Island at night. There she was de- 
tained by the state of the weather the next 
day. Saturday she continued her west- 
ward course, and once in the forenoon and 
once in the afternoon tried the codfish, but 
found none. "While fishing for cod a school 
of mackerel came to the top of the water, 
and three or four barrels were taken for 
bait. At night they went into Townsend 
and remained there over Sunday. Monday 
she went out and tried for cod about Da- 
mariscotta, but caught not more than half 
a dozen, and left for Seguin, and she caught 
a barrel of mackerel for bait. Leaving 
Seguin Tuesday they were off Portland try- 
ing for cod without taking more than half 
a dozen, but they took half a barrel of 
mackerel. They remained on this fishing- 
ground, fishing for codfish in the day time, 
and lying to at night. They got very few 
cod, but one day took three or four wash- 
barrels of mackerel. While they were 
seeking for cod, mackerel from time to time 
came to the surface of the water, and then 
a few were taken for bait. Saturday two 
or three codfish were taken, and three or 
four barrels of mackerel. Saturday evening 
they went to Portland for a harbor and a 
supply of water. Sunday morning the ves- 
sel was visited by the boat of the revenue 
cutter Caleb Cushing, and on an examina- 
tion of the schooner her license was taken 
away, and Monday the vessel was seized. 
Such, in substance, is the account, given 
by Lombard, one of the crew, of the ves- 
sel's employment from the time that she 
took out her license in September, until she 
was seized on the 11th of October. The 
depositions of two others of the crew were 
produced at the hearing, but their state- 
ments do not materially vary from that of 
Lombard. 

The allegation in the libel on which a for- 
feiture is claimed, is founded on the 32d 
section of the act of February, 1793, com- 
monly called the "License Act." The act 
provides generally for the licensing and reg- 
ulating of vessels to be employed in the 
coasting trade and fisheries, and the sec- 
tion mentioned has a provision that if any 
licensed vessel shall be "employed in any 
other trade than that for which she is li- 
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censed, she shall be forfeited." At the 
time of the passage of this act, and down to 
the year 1828, the law provided but two 
forms of fishing licenses, one for the cod and 
the other for the whale fisheries. All the 
bank and coast fisheries were carried on 
under a cod-fishing license. But by that 
time the mackerel fishery had grown up to 
an important branch of business, and a spe- 
cial license was provided for that trade. 
A -case arose in this district soon after the 
passage of the act of 1828, which involved 
the consideration of the construction and 
effect of that law. In that case it was held 
that the fishing business was a trade with- 
in the true intent and meaning of the 32d 
section of the license act of 1793. And that 
since the act of 1828, providing a special 
license for the mackerel fishery, that by it- 
self constituted in a legal sense a trade sep- 
arate and distinct from cod fishing, and re- 
quired a special license to protect the ves- 
sel from the penalty of the law, and that 
when a vessel under a cod-fishing license 
engaged in the mackerel fishery as a busi- 
ness, she was employed in another trade 
than that for which she was licensed, and 
thereby became liable to forfeiture. That 
case was carried by appeal to the circuit 
court, and the decision was then affirmed, 
and it has been considered as settling the 
law on this subject. The Nymph [Cases Nos. 
10,388 and 10,389]. Some doubt was in- 
deed thrown over the doctrine of that case 
by the subsequent case of The Reindeer 
[Id. 16,145]. A doubt was then suggested, 
whether, as the cod and mackerel fishing 
business were both of the same generic na- 
ture, they could properly be considered as 
distinct and different trades. But it was 
expressly added by the court, that it was 
not its intention to overrule the case of The 
Nymph [supra]. The Nymph was under a 
cod-fishing license, and it was shown by 
the evidence that about one-half of her time 
she had employed in cod fishing, and the 
other half in taking mackerel. It was a case 
of mixed employment But it is well-settled 
by a series of decisions, that any engage- 
ment in an unauthorized trade, any em- 
ployment of the vessel beyond the scope of 
her license, works a forfeiture. The Active, 
7 Cranch [11 IT. S.] 100, was the case of a 
vessel under a fishing license, which was 
loaded in the night, had left the wharf 
without a clearance, under circumstances 
which justified the belief that she was in- 
tended for a foreign voyage, and for this 
she was seized and adjudged to be forfeited. 
See, also, TJ. S. v. The Mars [Case No. 15,- 
723]; The Eliza [Id. 4,346]; The Julia [Id. 
7,574]. 

The only question then open in this case, 
is one of fact ' The schooner was under a 
cod-fishing license, and did she, on her trip 
commencing Sept. 24th and ending Oct 11th, 
engage in the mackerel fishery as a business, 
or trade, or was she engaged in a mixed 
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business of cod and mackerel fishing? In 
either ease she is liable to forfeiture. I do 
not ascribe so much importance to the fact 
that when taken she had a complete outfit 
for taking mackerel, for this reason. Her 
cod-fishing license authorized her to pursue 
that business in the customary manner, and 
for that purpose she must have her supply 
of bait and provisions for the crew, or ob- 
tain them in the course of the cruise. And 
it is the well-known custom of the trade, 
for vessels in the cod-fishery to supply 
themselves, in the season of mackerel, with 
this fish for bait, the fresh mackerel being 
found to be the best bait for cod. It is 
also an equally well-known custom for the 
crew to live, in part at least, on fresh fish. 
It is not, therefore, a circumstance of sus- 
picion that she had mackerel lines aboard, 
nor perhaps that she had a full supply for 
a regular mackerel voyage, as her last trip 
had been in that fishery. To take mack- 
erel for bait, or for the consumption of the 
crew, was no violation of the license. The 
instructions of the treasury department au- 
thorize this to be done, and these instruc- 
tions are in conformity with the previous 
decisions of the courts. And if, in the 
course of the trip, it should so happen that 
somewhat more of mackerel are taken than 
are consumed in this way, it would be a 
harsh construction of the law to require 
the crew to throw overboard a small sur- 
plus that may remain, or expose their ves- 
sel to forfeiture, provided the cruise had 
been fairly and in good faith devoted to cod 
fishery. 

The manner in which the crew were em- 
ployed during the cruise has already been 
stated from the depositions of three of their 
number. Part of the time they were em- 
ployed in fishing for cod, and part of the 
time in taking mackerel, as the witnesses 
state, for bait. The proceeds or result of 
that employment, was shown by the fish 
found on board the schooner, when she was 
seized. There was not a single cod found, 
but there were at least fifteen barrels of 
mackerel, if not more, for they were not 
counted. A small part of them were on 
deck in open wash-barrels, but the greater 
part were pickled, barreled up, and stowed 
under deck, as they would be if intended for 
the market, and not for bait The eod- 
lines were put away, but the gear for mack- 
erel-fishery were all rigged and ready for 
use. On this evidence I find it difficult to 
be persuaded that the crew had truly, and 
in good faith, employed themselves in cod- 
fishing as their exclusive business, and that 
no part of their time had been occupied in 
taking mackerel except for bait. I agree 
with what was said by the court in the case 
of the Reindeer, that the fishermen are to 
be considered with indulgence, and even 
with -kindness. They are a hardy, industri- 
ous, careful, and highly meritorious class of 
men at all times, and invaluable to the 
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country in the times of her greatest need. 
But there must be limits to this indulgence, 
and courts of justice are bound to execute 
the laws. 

The unfavorable inferences which not un- 
naturally follow from the testimony of the 
claimants, are strengthened and fortified by 
the evidence offered by the government, of 
what took place at the time of the seizure. 
When the skipper was asked how it hap- 
pened, that being under a cod-fishing license, 
he had mackerel and not cod, what was the 
object of his voyage, he answered that it 
was to take any kind of fish that came in 
his way, and that he had taken mackerel as 
he had a right to do. His previous trip had 
been under a mackerel license, and under 
that he was authorized by the act of 1S3G, 
c. 55, 5 [Stat. 16], to take all kinds of fish. 
But no such liberty is allowed under a cod 
license. The reason of the difference is, 
that the mackerel fishery is encouraged by 
a drawback of the duty on the salt used, 
but in the cod fishery, as a substitute for 
this, a direct bounty is paid for the time 
employed in proportion to the tonnage of 
the vessel. 

My opinion on the whole evidence is, that 
this vessel was employed, if not exclusive- 
ly, at least in part, in taking mackerel, not 
for bait, or for the ship's use, but as the 
proper business, in the whole or in part, of 
the voyage, and that consequently she is 
liable to forfeiture. 

This case was appealed to the circuit court, 

and there the decree of the district court was 

a 5^, e £ at September term, 1860. [Case No. 
lbjUOd.J 
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UNITED STATES v. PASSMORE. 
[4 Dall. 372.] i 

Circuit Court, D. Pennsylvania. April Term, 

1804. 

Repeal of Act — Effect. 

[The repeal of the bankrupt law of 1800 
was a bar to a criminal proceeding under that 
law.] 

[Cited in U. S. v. Finlay, Case No. 15,099.] 

The defendant, who had beeome bankrupt, 
was prosecuted by indictment, containing 
two counts, for perjury, in swearing before 
the commissioners, on the 20th day of Sep- 
tember, 1803, that he "could not tell exactly 
the time, but believed it was the latter (end) 
of 1799, that he first owned the brig Abigail. 
He ceased to own her, he rather thought, in 
the year 1800," when in truth and in fact he 
never did own her, but had covered the 
property for an alien under his name. He 
had before sworn, at the custom-house (on 
the 31st of July, 1799) that he "was the 
true and only owner of the brig Abigail; 
that there was no subject, nor citizen, of 
any foreign prince, or state, directly or in- 

i [Reported by A. J. Dallas, Esq.] 
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directly, by way of trust, confidence, or 
otherwise, interested therein, or in the profits 
or issues thereof:" but no information tend- 
ing to falsify this oath, was received, until 
a prosecution was barred by the act of 
limitation. 1 Stat 119, § 32.2 On the 19th 
of December, 1803 (7 Laws [published by 
authority] 14 [2 Stat 248]) an act of con- 
gress was passed, enacting, "that the act of 
congress, passed on the 4th day of April 
1800 [2 Stat." 19], entitled 'An act to establish 
an uniform system of bankruptcy, through- 
out the United States,' shall be and the 
same is hereby repealed. Provided never- 
theless, that the repeal of the said act shall 
in no wise affect the execution of any com- 
mission of bankruptcy, which may have 
been issued prior to the passing of this act, 
but every such commission shall be proceed- 
ed on, and fully executed, as though this 
act had not passed." 

The facts being laid before the jury, Kawle 
and Dickerson, made a defence, principally, 
upon two grounds: 1st That the defend- 
ant was not guilty, upon the merits. 2d. 
That the oath, charged to be false, was 
taken before the repeal of the bankrupt law; 
and, in consequence of the repeal, could 
not be the subject of a prosecution, either 
under the bankrupt law, under the gen- 
eral penal law, or at common law.s On 
the first ground they cited 4 Bl. Comm. 136; 
1 Bl. Comm. 60; 1 Hawk. P. C. 331; 2 
Hawk. P. C. 84; Cro. Car. 852; Cro. Eliz. 
148; 1 Salk. 374; Bankr. Law, §18; 2 Esp. 
281; 1 McNal. Ev. 3; 1 Ld. Raym. 396; 1 
Hale, P. C. 706; 2 Salk. 513; 10 Mod. 335; 
Cro. Jac. 644; 3 Mod. 78; 2 Ld. Raym. 
991; 1 Burrows, 543; 4 Burrows, 2026; 
Cowp. 297; Leach, C. L. 252, 268; Bankr. 
Law, §§ 15, 21, 61; 4 Laws (FolwelTs Ed., 
Acts Cong.) 427, §88 [1 Stat 695]; 3 Laws 
[FolwelTs Ed.] 337 [1 Stat. 477]; 2 Laws 
[Folwell's Ed.] 30; 2 Laws [Fol well's Ed.] 
21 [1 Stat 229]; 4 Laws [Folwell's Ed.] 
102, §2 [1 Stat 554]; 2 Laws [Folwell's Ed.] 

2 In consequence of this, and other similar 
cases, occurring at the custom house, the time 
allowed for prosecuting offences under the rev- 
enue laws, was enlarged. 7 Laws [pub. by au- 
thority], 126. 

3 Before the jury were sworn, Rawle said, 
that, although he did not mean to move to 
quash the indictment, he should propose, under 
the sanction of the court, that the question of 
law, arising upon the repealing act, should be 
discussed, as soon as the jury were sworn, and 
before any evidence was produced. The at- 
torney of the district objected to the novelty of 
such a proceeding. And by the Court: The 
trial must proceed in the usual course. The 
evidence and law must both be laid before the 
jury, who will then give a verdict, under the 
charge of the court. If the verdict should be 
against the defendant, his counsel may move 
the point of law in arrest of judgment 



157, 193 [1 Stat. 287, 305]. And on the sec- 
ond ground they cited 1 W. Bl. 451; 1 Hale, 
P. C. 291, 525; 1 Hawk. P. C. 306; 4 Laws 
[Folwell's Ed.] 523, 202 [1 Stat 596]. 

Mr. Dallas (the district attorney) submit- 
ted to the court three propositions: First 
That, notwithstanding the repealing act, the 
perjury charged was indictable, according 
to the first count of the indictment, under 
the bankrupt law, as an incident to the 
execution of the commission. 5 Laws 
[Smith's Ed.] 61, §21 [2 Stat. 27]; 6 Bac. 
Abr. 384, 390; 2 Leach, 810; Co. Litt B. L. 
7; 5 Geo. II. c. 30, §44; 6 Laws [published 
by authority] 93, 95, §14 [2 Stat. 156, 164]; 
5 Laws [Smith's Ed.] 238; 1 Laws [Fol- 
well's Ed.] 113, § 32 [1 Stat 119]; 2 Hawk. 
P. C. 87, c. 69, §4; 6 Laws [published by 
authority] SO, §5 [2 Stat 153]; 3 Laws [Fol- 
well's Ed.] 163; 6 Laws [published by 
authority] 58, § 1 [1 Stat 148]; 1 Laws [Fol- 
well's Ed.] 327, § 46 [1 Stat 199]; 3 Laws 
[Folwell's Ed.] 97 [1 Stat. 3S1]; 3 Laws 
[Folwell's Ed.] 334 [1 Stat 561]; 3 Laws 
[Folwell's Ed.] 88 [1 Stat. 331]; 1 Laws [Fol- 
well's Ed.] 236 [1 Stat. 145]; 4 Laws [Fol- 
well's Ed.] 446, §112 [1 Stat 704]; 4 Laws 
[Folwell's Ed.] 427 [1 Stat 027]; 1 Hawk. 
P. C. 306; Brooke, Abr. 203; 1 Hale, P. C. 
291, 525; 2 Hale, P. C. 190. Second. That 
the perjury charged, was indictable accord- 
ing to the second count of the indictment, 
independent of the bankrupt law, upon the 
general penal act (1 Laws [Smith's Ed.] 103 
[1 Stat 112]), inasmuch as the provisions 
of the bankrupt law, do not create the 
offence; are affirmative and not repugnant; 
and, with respect to the punishment are 
cumulative. Cowp. 297; 2 Hale, P. C. 705; 
4 Burrows, 2026; 23 Geo. II. c. 13; Leach, 
253; 1 Hawk. P. C. 306, bk. 1, c. 40, § 5; 
Leach, 715; 2 Hale, P. C. 191, 2. And, 
third, that according to the opinions of some 
of the judges of the supreme court, (3) the 
perjury charged, was indictable at common 
law; and, in that case, the conclusion of the 
indictment, "against the form of the stat- 
ute," was to be regarded as surplusage. 2 
Hawk. P. C. S3; U. S. v. Pa vara [Case No. 
16,122]; William's Case, 2 Cranch [6 U. S.] 
82, in note; U. S. v. Worrall [Case No. 16,- 
766]. 

WASHINGTON, Circuit Justice, delivered 
the charge of the. court at large, upon the 
points of law; but cautiously abstained 
from giving any opinion upon the facts. 
He considered the repealing act, as an abso- 
lute bar to the prosecution; and told the 
jury, expressly, that the defendant was, on 
that ground alone, independent of any ques- 
tion upon the merits, entitled to an acquittal. 

On this charge, the jury immediately found 
a verdict of not guilty. 
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Case No. 16,006. 

UNITED STATES v. PATRICK. 

[2 Cranch, O. G. 66.] i 

Circuit Court, District of Columbia. Dec 
Term, 1812. 

Rape by Slave. 

An attempt, by a slave, to ravish a white 
woman is punishable by death. 

The defendant, a slave, was convicted of 
an attempt to ravish a white woman. The 
indictment was under the act of assembly 
of Maryland, 1751, c. 14, § 2. 

Judgment of death was entered on the 30th 
of January, 1813, and executed on the 11th of 
March. The slave was valued by the court 
at 400 dollars, according to the 7th section of 
the act 



Case No. 16,007. 

UNITED STATES v. PATTEN et al. 

[Holmes, 421.] 2 

Circuit Court, D. Maine. Sept., 1874. 

Shipping — "Coastwise" and "Foreign" Trade — 
Duties on Materials for Repairs. 

1. The term "foreign trade" as used in the 
tenth section of the act of June 1, 1872 (17 
Stat. 238), includes trade between the Atlantic 
and Pacific ports of the United States. 

2. The term "coastwise trade," as used in 
that section, does not include trade between 
the Atlantic and Pacific ports of the United 

States. 

3. An American vessel previously engaged ex- 
clusively in foreign trade, was repaired in 
Boston, and thence sailed in ballast, via New 
York, to San Francisco for a cargo to Eu- 
rope, and thereafter was engaged exclusively 
in foreign trade. In an action by the United 
States to recover duties on articles of foreign 
production withdrawn from the United States 
bonded warehouse in Boston under the tenth 
section of the act of June 1, 1372 (17 Stat. 
238), and used in the repairing, Jield, that 
the vessel was engaged exclusively in "foreign 
trade," and had not by the voyage to San Fran- 
cisco engaged in "coastwise trade" within 
the meaning of those terms as used in that 
section; and that the articles withdrawn from 
bond and used in the repairing were exempt 
from duty. 

[Cited in Russell v. U. S., Case No. 12,164.] 

Action at law [against Jarvis Patten and 
others] to recover duties on materials used 
in the repair of the ship Matterhorn. The 
case was heard by the court on an agreed 
statement of facts, the material parts of 
which are stated in the opinion. 

Nathan Webb, for plaintiff. 
A. P. Gould, for defendants. 



SHEPLEY, Circuit Judge. The ship Mat- 
terhorn was built at Bath, in. the district of 
Maine, in the year 1866. She was exclusive- 
ly engaged in foreign trade after her first 

i [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reported by Jabez S. Holmes, Esq., and 
here reprinted by permission.] 



voyage from Bath to New Orleans in Sep- 
tember, 1866, until her arrival in Boston from 

Calcutta in the fall of 1872. In October, 
1872, she was repaired, and for the purpose 
of repairing her copper a quantity of yellow 
metal and composition nails were withdrawn 
from the bonded warehouse in Boston as free 
of duty, and used in the repair of the ship. 
The ship then sailed in ballast via New York 
to San Francisco for the purpose of obtain- 
ing a grain freight to Europe. With a cargo 
of grain the ship sailed from San Francisco 
to Havre, thence to New Orleans, thence to 
Antwerp, thence to Cardiff, and thence to 
Rio Janeiro, during which voyage this action 
was commenced. The action is brought to 
recover the duties on the yellow metal and 
composition nails, on the ground that the 
defendants, by sending the ship from New 
York to San Francisco, had engaged in the 
coasting trade for more than two months in 
one year, and thus rendered themselves lia- 
ble for the duties on which a rebate had been 
allowed; and on the further ground, that the 
vessel was not exclusively engaged in the 
foreign trade. 

The tenth section of the act of June 1, 1S72 
(17 Stat. 238), provides: "That from and after 
the passage of this act all lumber, &c, and 
copper and composition metal, which may be 
necessary for the construction and equip- 
ment of vessels built in the United States for 
the purpose of being employed in the foreign 
trade, including the trade between the At- 
lantic and Pacific ports of the United States, 
and finished after the passage of this act, 
may be imported in bond under such regula- 
tions as the secretary of the treasury may 
prescribe; and upon proof that such materi- 
als have been used for the purpose afore- 
said, no duties shall be paid thereon: pro- 
vided, that vessels receiving the benefits of 
this section shall not be allowed to engage 
in the coastwise trade of the United States 
more than two months in any one year, ex- 
cept upon the payment to the United States 
of the duties on which a rebate is hereby al- 
lowed: and provided further, that all arti- 
cles of foreign production needed for the re- 
pair of American vessels engaged exclusive- 
ly in foreign trade may be withdrawn from 
bonded warehouses free of duty under such 
regulations as tne secretary of the treasury 
may prescribe." 

The first clause in the section relates to 
certain materials used in the construction 
and equipment of vessels built in the United 
States and finished after the passage of the 
act for the purpose of being employed in the 
foreign trade; and for the purposes of that 
clause in the section it defines the term "for- 
eign trade" as "including the trade between 
the Atlantic and Pacific ports of the United 
States." Materials described in the statute 
used for the construction and equipment of 
such vessels may be withdrawn from bond 
free of duty. 

It is well known that vessels engaged in 
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the foreign trade frequently sail from the 
ports of the United States in which they are 
built and registered to other ports in the 
United States to obtain a freight for a for- 
eign port. This is the case with freighting 
ships built in Northern ports and sailing in 
ballast to Southern ports for a cargo of cot- 
ton. It is well known that such vessels, 
having discharged their cargo of cotton or 
grain in foreign ports, seldom return directly 
to the ports from which they sailed, but fre- 
quently take return cargoes of merchandise 
to New York or other ports, into which the 
importations are much greater. The result 
is that vessels engaged in the foreign trade 
must necessarily sail also very frequently be- 
tween those ports in the United States where 
they discharge their foreign cargoes and the 
other ports from which they load for foreign 
ports. They must necessarily (unless they 
go in ballast, and perhaps even then) be en- 
gaged during some portion of the year in the 
coastwise trade. In view of this necessity, 
and in view of the fact that the benefits of 
the statute were only intended to encourage 
and revive the foreign carrying trade in 
American ships, the first proviso in the stat- 
ute fixed the period of two months in any 
one year as the limit of time during which 
the ship could engage in the coastwise trade 
without being subject to the payment of the 
duties on which the rebate is allowed. This, 
it was evidently supposed, would cover the 
time during any year in which the vessel em- 
ployed in the foreign trade would find it nec- 
essary to trade between any two or more 
home ports. But as no vessel could sail 
from an Atlantic to a Pacific port of the 
United States in two months, it is clear that 
if on making such a voyage the terms of the 
proviso would compel a payment of the du- 
ties, the proviso would nullify that part of 
the first clause which included the trade be- 
tween the Atlantic and Pacific ports of the 
United States in the words "foreign trade." 
Such a construction would be repugnant to 
common sense and every established rule for 
the construction of statutes. The "foreign 
trade" in the first clause includes the trade 
between the Atlantic and Pacific ports of the 
United States. 

The coastwise trade in the first proviso as 
clearly excludes those ports. The term "for- 
eign trade" in the first clause is used in a 
sense broader, and the term "coastwise 
trade" in the first proviso in a sense narrow- 
er, than the literal meaning of those terms. 
The terms "foreign trade" are then indis- 
putably defined for the purposes of this sec- 
tion, as including the trade between the At- 
lantic and Pacific ports of the United States. 
The second proviso relates to articles of for- 
eign production needed for the repair of 
American vessels engaged exclusively in for- 
eign trade. Foreign trade has been already 
defined in the same section, and it was not 
necessary to repeat the definition in the sub- 
sequent clauses. It is clear that the foreign 
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trade in the second proviso is the same for- 
eign trade as that which is distinguished 
from coastwise trade in the first clause and 
in the first proviso. It includes the trade 
between the Atlantic and Pacific ports of the 
United States. Great stress is laid on the 
word "exclusively" in this proviso. The pro- 
viso only extends the benefit of exemption 
from duty to articles needed for the repair 
of American vessels engaged exclusively in 
foreign trade. "What foreign trade is, has 
already, for the purpose of this section, been 
clearly defined. A vessel is engaged exclu- 
sively in the foreign trade when she is trad- 
ing between a port of the United States and 
a foreign port, or between two foreign ports, 
or between the Atlantic and Pacific ports of 
the United States. The word "exclusively" 
was not used to limit the definition already 
given to foreign trade, but to limit the bene- 
fits of the section to vessels exclusively en- 
gaged in that trade, as already defined. 

When the articles of foreign production axe 
to be used in the construction of a new ship, 
the question of exemption from duty is de- 
termined by the fact of the ship being built 
in the United States for the purpose of being 
employed in the foreign trade. But even if 
built for that purpose or with that declared 
purpose, if she afterwards engages in the 
coastwise trade for more than two months 
in any one year she forfeits the benefit of the 
exemption. In the case of new ships that 
had not been engaged in any trade, the ques- 
tion was one of intent and purpose of con- 
struction. To prevent fraud on the act by 
building a vessel with a declared purpose of 
engaging her in foreign trade, and after ob- 
taining remission of duty on the materials 
used in her construction and equipment, em- 
ploying her in the coastwise trade, the first 
proviso was added providing for payment of 
duties in case of coastwise trade beyond a 
limited time. In the case of the vessel al- 
ready built, the question is not one of pur- 
pose and intent, but one of past employment. 
Whether she is entitled to the benefit of ex- 
emption of duty depends upon the question 
of her employment. If engaged in the coast- 
wise trade exclusively, she is not entitled. 
If engaged indifferently in the coastwise or 
foreign trade as opportunity is presented or 
interest may dictate, then she is not entitled. 
If engaged exclusively in the foreign trade 
she is entitled, and that foreign trade is the 
foreign trade defined" in the section as includ- 
ing the trade between the Atlantic and Pa- 
cific ports. If the word "exclusively" were 
not used, a shipowner might claim exemp- 
tion from duty on materials used in the re- 
pair of a vessel which was engaged both in 
coastwise and in foreign trade, or he might 
take his vessel from the coastwise trade and 
employ her in a foreign voyage, and on her 
return repair and recopper her, and claim 
that the materials were free of duty because 
she was then engaged in a foreign trade, or 
under charter for a foreign voyage. To pre- 
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vent such perversions of the policy of the 
statute, the word "exclusively" was used to 
show that the benefit of the statute was ap- 
plicable only to materials used in the repair 
of vessels employed in foreign trade, and in 
foreign trade only. 

In the sense in which those terms are used 
in the tenth section of the act of 1872, the 
Matterhorn was employed exclusively in the 
foreign trade, and the materials taken out of 
bond and used in repairing her were entitled 
to exemption from duty. If the second pro- 
viso is to be construed, as is suggested by the 
attorney for the United States, as in fact not 
a proviso affecting the construction or oper- 
ation of the general provisions in the preced- 
ing part of the section, but as a separate and 
distinct enactment in relation to a different 
subject, the same result would follow. If 
that clause is to ftand alone, without any 
reference to the clauses preceding it in the 
same section, then, if the vessel were a ves- 
sel engaged in the foreign trade when the 
repairs were made, the articles used in the 
repairs were free of duty. Whatever em- 
ployment the vessel might subsequently be 
engaged in would not forfeit the right to ex- 
emption to duty under that clause alone 
without reference to what precedes it. The 
Matterhorn, up to the time when the repairs 
were made, had been engaged exclusively in 
the foreign trade in its literal sense. The 
materials used m her repair were entitled to 
exemption. If by reason of her subsequent 
employment in a voyage between an Atlantic 
and a Pacific port of the United States it is 
claimed that the duties which had been re- 
bated became payable, it must be by reason 
of what is contained in the previous clause, 
but, as we have already seen, the previous 
clause does not embrace such a voyage in the 
coastwise trade. 
Judgment for defendants. 

Case No. 16,008. 

UNITED STATES v. PATTERSON et al. 

SAME v. BRENNEMAN et al. 

[Gilp. 44.] i 

District Court, E. D. Pennsylvania. Feb. 18, 

1829. 

Official Bonds — Action to Recover Pcblio 

Moneys— Auditor's Report as Evidence. 

1. The auditor's report of a balance due from 
a person, accountable for public money, is a 
guide to the comptroller as to the amount to 
be sued for, but not evidence for the court of 
the debt. 

2. A certified statement of a balance due, 
and the report thereof to the comptroller, is 
not such a transcript from the books and pro- 
ceedings of the treasury, as may be given in 
evidence under the second section of the act of 
March 3, 1797 [1 Stat. 512]. 

[Cited in U. S. v. Harrill, Case No. 15,310; 

Vii £' I' §5V^ h ' ^ Fed ' 492 > u * s - T - Case, 
49 Fed. 271.] 

These were actions for debt [against John 
Patterson and Elizabeth, his wife, and Dan- 



iel Branley and Mary, his wife, administra- 
tors of George Lewis Lefler, and against 
Christian Brenneman, John Forrey, and 
Mary Gossler, executors of the last will and 
testament of Philip Gossler] on two bonds 
for twenty-five thousand dollars each, dated 
on the 14th October, 1799. George Lewis 
Lefler and Philip Gossler were sureties of 
Henry Miller, the principal obligor in the 
bonds, and a supervisor of the internal rev- 
enue of Pennsylvania. On the final adjust- 
ment of his account on the 25th September, 
1811, it appeared that there was a balance 
of five thousand and thirty-seven dollars 
and forty-four cents, due from him at the 
time of his death. To recover this balance 
these suits were instituted against the legal 
representatives of his sureties. 

Mr. Ingersoll, U. S. Dist. Atty. 
Mr. Binney, for defendants. 

The district attorney, to support the claim, 

| offered in evidence the following document, 

certified by the register, and authenticated 

under the seal of the treasury department: 

"No. 23,008. Treasury Department, 

"Auditor's Office, July 6th, 1810. 

"I have examined and adjusted the ac- 
count of Henry Miller, late supervisor of 
the revenue for the district of Pennsylvania, 
and find that he stands chargeable as fol- 
lows, viz: 

To balance due on settlement of his 
account per report, No. 15,877... $13,723 78 

Peter Muhlenburg for 
commission on §287,- 
908.47, (the amount of 
duties and bonds out- 
standing, and cash in 
hands of the collectors 
and inspectors trans- 
ferred to said Muhlen- 
burg) at $lis/ioo per 
cent $3,397 32 

Deduct amount charged 
on account of said com- 
mission per report No. 
No. 14,504 2,834 43 

m , « 562 89 

leneh Coxe, actmg as supervisor, 
for commission on §65.70, (the 
amount of the balance due from 
officers, transferred to said Coxe, 
per report, No. 15,877,) atlis/ioo 
per cent, which commission is 
to the credit of said Coxe, per re- 
port, No. 22,944 77 



i [Reported by Henry D. Gilpin, Esq.] 



$14,287 44 
"I also find that he is entitled to the fol- 
lowing credits, viz.: 

By amount of the following war- 
rants in favor of the treasurer, 
viz.: 

No. 1669 $4,000 00 

1684 2,250 00 

1696 500 00 

1702 2,500 00 

m , $ 9,250 00 

That the balance due the United 
States amounts to 5,037 44 

$14,287 44 

"As will appear by the statement and 

documents herewith transmitted, for the de- 
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cision of the comptroller of the treasury 
thereon. R. Harrison, Auditor. 

"To Gabriel Duvall, Esquire, Comptroller 
of the Treasury." 

Mr. Binney for the defendants objected: 

This document is not evidence. Of the 
large sum of thirteen thousand seven hun- 
dred and twenty-three dollars and seventy- 
eight cents, no particulars are given. It is 
brought here as the balance reported from a 
former account, respecting the items of 
which no information is given, nor how this 
balance is made. The act of congress of 
the 3d of March, 1797, makes a transcript 
from the books of the treasury evidence in 
suits between the United States and receiv- 
ers of public money; but a mere certified 
balance of the account, in gross, is not a 
transcript from the books, within the mean- 
ing and objects ot the act, which intended 
that the whole account should be submitted 
to the jury. 1 Story's Laws, 464 [1 Stat 
512]. 

There is besides another objection. If 
the transcript were full and in proper form, 
the act makes it evidence only against the 
principal debtor, or receiver of the public 
money, and not against his sureties. 

HOPKINSON, District Judge. It is un- 
necessary to give any opinion on the second 
point, as the first is sufficient to exclude the 
evidence. The first section of the act of 
congress referred to, entitled, "An act to 
provide more effectually for the settlement 
of accounts between the United States and 
receivers of public money," enacts, that 
when any revenue officer, or other person 
accountable for public money, shall neglect 
or refuse to pay into the treasury the sum 
or balance reported to be due to the Unit- 
ed States, upon the adjustment of his ac- 
count, it shall be the duty of the comptrol- 
ler, and he is thereby required, to institute 
suit for the recovery of the same. The re- 
ported balance, thus made to the comptrol- 
ler, is to be his guide and instruction for the 
amount he is to claim, and sue for, from the 
delinquent; and this is the whole office and 
effect of the report. It is the direction to 
the comptroller, but not the evidence for the 
court. 

The second section of the act provides the 
evidence, which shall be received on the 
trial, in proof of the claim, if it is judicially 
resisted; and then we hear nothing of the 
report made to the comptroller, on which 
the suit is brought; but for this purpose, 
it is declared, that "a transcript from the 
books, and proceedings of the treasury, cer- 
tified by the register, and authenticated un- 
der the seal of the department, shall be ad- 
mitted as evidence;" by which, I understand 
that the whole accounts, as they appear in 
the books; the elements out of which the 
reported balance is formed; together with 
all the proceedings, which have been had 
concerning them, shall be certified, and sub- 



mitted to the court and jury, that they may 
judge whether the sum or balance, for 
which the suit is brought, be fairly made 
up, and is justly due; that they may see 
and determine whether any unfounded or 
illegal charges have been made against the 
defendant; or any credits refused or omit- 
ted, to which he is justly or legally entitled. 
A full transcript from the books, containing 
the accounts, and also of the proceedings 
of the treasury in relation to them, in ad- 
mitting or rejecting disputed vouchers, char- 
ges, &c. are indispensable to these objects; 
they can never be reached by the mere ex- 
hibition of the balance apparent on an ad- 
justment made, ex parte, by the officers of 
the treasury, and reported to the comptroller 
for his information of the amount claimed 
by the United States, and for which he is 
to bring suit; but which is the very matter 
complained of; the veiy adjustment appeal- 
ed from, by the defendant. 

The question to be tried by this jury is 
the correctness of this adjusted, reported 
balance; but if it is allowed to prove itself, 
what is to be tried? If a treasury certifi- 
cate that such is the balance reported to be 
due, is enough to entitle the United States 
to a verdict and judgment for that amount, 
the trial is a mere pretence; an useless form 
which might be dispensed with, and the 
judgment entered at once on the production 
of the certificate. This cannot be the inten- 
tion of the law. The whole cause of contro- 
versy must be put into the possession of the 
court, as it exists in the treasury depart- 
ment; and thereupon the court and jury 
will pass their judgment This construc- 
tion is further manifest from the fourth sec- 
tion of the act It directs that "no claim 
for a credit shall be admitted upon trial, 
but such as shall appear to have been pre- 
sented to the accounting officers of the treas- 
ury, for their examination, and by them dis- 
allowed in whole or in part." How appear? 
Assuredly ty the transcript from the books 
and proceedings of the treasury. But these 
things will not, and cannot appear, and the 
defendant will be shut out from all the de- 
fence allowed him by the act, if it be suffi- 
cient for the United States to produce a 
certificate of the balance claimed by them, 
as reported by their accounting officers to 
their comptroller; which may not be im- 
peached by denial, nor penetrated by ad- 
verse testimony; which cannot be opened 
to admit credits unjustly refused, nor to 
withdraw charges unjustly made; which, in 
short, furnishes nothing to be tried. In 
other cases, we have seen the whole ac- 
counts transcribed and produced, which 
shows that it is not the usage of the de- 
partment to give such transcripts as that 
now offered. 

The evidence was rejected, and exceptions 
were taken by the district attorney. 

The jury found a verdict for the defend- 
ants. 
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Case K"o. 16,009. 

UNITED STATES v. PATTERSON. 

[3 McLean, 53.] i 

Circuit Court, D. Ohio. July Term, 1842. 

D sited States Marshals — Payments to Depu- 
te es — Penalties — Informers as Witnesses. 

1. A marshal of the United States is bound 
to pay over to his deputies and assistants, in 
taking the census, the same funds, or their 
equivalent, which he may have received from 
1 lie government. 

2. And if he pay less, he is liable to the pen- 
"Ky of five hundred dollars, under the act of 
the 3d of March, 1839 [5 Stat. 336]. 

3. An informer is a competent witness, al- 
though he may receive a part of the penally. 
This is not strictly the rule at the common law. 

4. But it is founded on necessity and policy, 
and is now fully established. 

5. A sale of treasury notes by the marshal 
for currency, at eight per cent, premium, and a 
pnyinent of his deputy in such currency, is a 
violation of the law. 

[This was an indictment against John Pat- 
terson, a United States marshal, charging 
Mm with paying his deputies in depreciated 
paper. See Case No. 16,010.] 

OPINION OF THE COURT, This is an 
indictment against the defendant for having, 
as marshal of the United States for the dis- 
trict of Ohio, paid his deputies for taking the 
sixth census, less than he received from the 
government, for the same service. The 
eleventh section of the act of the 3d of March, 
1839, in relation to the taking of said census, 
provides, "that if any marshal, in any dis- 
trict within the United States or territories, 
shall, directly or indirectly, ask, demand or 
receive, of any assistant to be appointed by 
him under this act, any fee, reward or com- 
pensation, for the appointment of such as- 
sistant to discharge the duties required of 
such assistant, any portion of the compensa- 
tion allowed to the assistant by .this act, the 
said marshal shall be deemed guilty of a 
misdemeanor in office, and shall forfeit and 
pay the amount of five hundred dollars for 
each offence, to be recovered by suit or in- 
dictment," &c. 

As the informer, under this statute, re- 
ceives one half the penalty, on conviction, be- 
ing called as a witness, he was objected to, 
as incompetent. "An informer, who is en- 
titled to any part of the penalty, is, in gen- 
eral, incompetent to give evidence; but in 
some instances the testimony of informers 
has been received, where a statute could re- 
ceive no execution unless the party seeking 
to recover the penalty were admitted as a 
witness." 4 Phil. Ev. 166. Reward v. Ship- 
ley, 4 East, 180; Mead v. Robinson, Willes, 
425. Although by the common law informers 
entitled to a part of the penalty are incom- 
petent, yet by the particular provisions or 
policy of several acts of parliament, they may 

i [Reported by Hon. John McLean, Circuit 
Justice.] 



be admitted. "In a prosecution on St. 21 Geo. 
III. c. 37, against exporting machinery, the 
informer is competent So on a prosecution 
for penalties under St 9 Anne, c. 14, § 5, the 
loser of money at cards may prove his loss. 
And on a prosecution under St. 23 Geo. II. 
c. 13, § 1, for seducing artificers to go out of 
the kingdom, the prosecutor is a competent 
witness, although entitled to a moiety of the 
penalty." In neither of the above acts is it 
provided that the informer may be a witness. 
In U. S. v. Murphy, 16 Pet. [41 U. SJ 213, 
it was held that an informer was a compe- 
tent witness, although he received a part of 
the penalty, "upon the ground of necessity 
and of public policy, and of attaining the 
manifest objects of the statute, and the ends 
of justice." 

The informer, being sworn as a witness, 
stated, that being appointed by the marshal 
to take the census in the county in which he 
lived, was sworn as such; that he performed 
the work, and was entitled to receive as his- 
compensation five hundred thirty-eight dol- 
lars and twenty-six cents; that he received 
from the defendant a letter enclosing a check 
for five hundred and twenty dollars and twen- 
ty-six cents, on the Columbus Bank; that 
eighteen dollars were retained under the pre- 
tence that the return was imperfect, and had 
to be corrected. The witness returned the 
cheek, and requested that he might receive 
his pay in treasury notes. Afterwards, when 
witness saw defendant at Columbus, he pro- 
posed to receive from him a thousand dollar 
draft, but the defendant refused to pay it, 
saying that he had no funds, but those in the- 
Franklin Bank. This was about the 9th of 
July, 1841. Subsequently, defendant offered 
the witness a elieck on tbe receiver at Jeffer- 
sonviHe, to pay other claims which the wit- 
ness might have, if he would pay specie in 
change, the cheek being large. This the wit- 
ness could not do. The witness then received 
the check first transmitted to him, demanded 
specie of the bank, but was refused, and he 
was obliged to receive currency, which was 
at a discount of some six or ten per cent He 
used the paper at a loss of ten per cent. De- 
fendant refused to pay the witness the pre- 
mium for which he sold the treasury notes. 
Witness offered to take less; but this also was- 
refused. It was proved that treasury notes 
were worth nine or ten per cent, in currency. 
The treasury notes remitted to the defendant 
were sold by him for eight per cent 

The cause was argued before the jury, by 
the counsel on both sides. 

THE COURT instructed the jury, that a 
payment in currency of less value than the 
treasury notes received by the government, 
was a violation of the act above cited, and sub- 
jected the defendant to the penalty prescribed 
by it; that no public officer can speculate up- 
on the funds of the public placed in his hands 
for disbursement; that the act was designed 
to prevent such an use of the public money. 
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But if a deputy, knowing his rights, should 
voluntarily receive in payment that which 
was of less value than specie, he would have 
a right to waive his claim in this respect. 
But, if he was ignorant of his rights, or if 
knowing them, was compelled by circumstan- 
ces to receive less than the entire sum in 
specie, or its equivalent, the defendant must 
be found guilty. If the assistant, in this 
case, was paid in a currency of less value 
than treasury notes, by eight per cent, the 
defendant as much violated the law as if he 
had retained the same per cent, paying the 
balance in specie. 
The jury found the defendant guilty, &c. 



Case No. 16,010. 

UNITED STATES v. PATTERSON. 

[3 McLean, 299.] i 

Circuit Court D. Ohio. Dec Term, 1843. 

Penalties — Informers as Witnesses — United 
States Marshals— Payment of Deputies. 

1. An informer who receives one-half of the 
penalty on conviction is, notwithstanding, a 
competent witness. 

2. This is chiefly placed on the ground of 
public policy. 

3. A payment by a marshal to his assistant 
for taking the census in depreciated paper, is a 
violation of the census act of 1839 [5 Stat. 
331]. And this is especially so, where good 
funds had been received by the marshal, to 
pay his assistants. 

Mr. Anthony, U. S. Dist. Arty. 
Mr. Hamer, for defendant 

OPINION OP THE COURT. This is an 
indictment under the act of the 3d of March, 
1839, in relation to the census, the defendant 
being marshal of the district of Ohio, char- 
ging him with retaining from one of his as- 
sistants in taking the census, a portion of the 
compensation allowed by law for that serv- 
ice. The indictment contained several counts, 
charging the defendant with paying his as- 
sistant in depreciated paper, when he receiv- 
ed from the government funds with which to 
pay them, equivalent to specie. The defend- 
ant gave bond, as marshal, in 1838. A cer- 
tified transcript from the treasury showed 
the transmission to him of a large amount 
of treasury notes, and also a draft for 
$1960.17, payable at sight, on the order of the 
defendant, on the receiver of public moneys 
at Jeffersonville. Mr. Taylor stated that he 
acted as assistant in taking the census for 
Champaign county. On the 8th of July, 
1841, having received in part his compensa- 
tion, he demanded of the defendant the pay- 
ment of the balance. Defendant said he 
could not pay his assistants in treasury notes, 
as they were large, but that he had made an 
arrangement to pay them through the banks. 
The witness offered to take treasury notes, 

i [Reported by Hon. John McLean, Circuit 
Justice.] 
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but eventually received currency which was 
at a discount of ten per cent. Major Hunt 
was present when the above payment was 
made, and heard the marshal offer to pay in a 
draft on the receiver at Jeffersonville, Indi- 
ana. Mr. Swan stated that treasury notes 
were worth from seven to nine per cent, 
above their face, for currency. Witness pur- 
chased from the marshal from five to eight 
thousand dollars of treasury notes, for which 
he paid eight per cent in currency. The 
treasury notes were one per cent better than 
specie. Mr. Moody stated that the draft on 
Jeffersonville for specie was worth from six 
to seven per cent, above par in bankable mon- 
ey. Mr. Espy, cashier of the Franklin bank,— 
the bank at that time was in a state of sus- 
pension, as to specie payments,— stated that 
defendant had a deposit of §35,000, which 
was drawn for by him and paid by the bank 
in currency. The defendant took a receipt 
in full from the witness Taylor. 

This prosecution rests on the 11th section 
of the above act, which provides, "that if any 
marshal, in any district within the United 
States or territories shall directly or indirect- 
ly ask or demand, or receive, or contract to 
receive, of any assistants to be appointed by 
him under this act, any fee, reward or com- 
pensation, for the appointment of such as- 
sistant to discharge the duties required of 
such assistant under this act, or shall retain 
from such assistant any portion of the com- 
pensation allowed to the assistant by this 
act, the said marshal shall be deemed guilty 
of a misdemeanor in office, and shall forfeit 
and pay the amount of five hundred dollars 
for each offence, to be recovered by suit or 
indictment," one-half to the informer, &e. An 
objection was made to the competency of 
Taylor, who was the informer, and who, 
should the defendant be convicted, will be 
entitled to one-half of the penalty. A dis- 
tinction is made between a qui tarn action and 
one like the present An informer who sues 
for himself as well as for the state, recovers 
the amount of the penalty that he is entitled 
to, but in the present ease the informer does 
not receive it under the sentence on the 
indictment, but must sue for it This dis- 
tinction, though made in the case of U. 
S. v. Murphy, 16 Pet. [41 U. S.] 210, ap- 
pears to me to be unsustainable. In the case 
cited, the court say, "The general rule un- 
doubtedly is, in criminal cases, as well as 
in civil, that a person interested in the event 
of the suit or prosecution, is not a compe- 
tent witness. But there are many exceptions, 
iviik'h are as old as the rule itself." One ex- 
ception is, where, from the nature of the of- 
fence, there can be no conviction if the party 
interested be not a witness. 1 Phil, Ev. e. 
S, § 7. "So cases of necessity where no other 
evidence can be reasonably expected, as an 
indictment for robbery." Id. p. 120, e. 5, § 6. 
"Another exception is, that of a person who 
is to receive a reward for or upon the con- 
viction of the offender." The rule is founded 
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upon public policy, and is sustained by the 
decision in 16 Pet. [41 U. S.], above referred 
to, and the authorities there cited. On these 
authorities the court think that the informer 
in this case, is a competent witness. 

On the facts of the case THE COURT in- 
structed the jury, that to pay an assistant in 
depreciated funds, nominally calling for the 
true sum, but intrinsically worth seven or 
eight per cent, less, is a violation of the 
eleventh section, and subjects the defendant 
to the penalty prescribed. That an exchange 
of the government funds for currency of less 
value, and a payment by the marshal in such 
currency is clearly within the mischief, to 
prevent which the statute was passed. 

The jury returned a verdict of guilty. 

[See Case No. 16,009.] 



Case No. 16,011. 

. UNITED STATES v. PATTERSON. 

[6 McLean, 466.] * 

Circuit Court, D. Michigan. June Term, 
1855. 

Offenses against Postal Laws— Embezzlement 
of Letter — Indictment. 

1. In an indictment for embezzlement, under 
(he post office law, it is sufficiently certain to 
charge "that defendant was a person employed 
in one of the departments of the post office es- 
tablishment of the United States." 

2. When the embezzlement is of a letter con- 
taining a bank note, it is not necessary to 
describe the note. 

[Cited in State v. Noland, 111 Mo. 487, 19 
S. W. 716.] 

3. In larceny such description is necessary. 

4. The verdict being general, if one count 
is good, judgment will not be arrested. 

George E. Hand, U. S. Dist Atty. 
Betham Duffield, for defendant. 

WILKINS, District Judge. The motion 
made to arrest the judgment in this case is 
founded principally on two reasons:— 1st. 
That the offense is not described in the in- 
dictment with sufficient certainty and pre- 
cision. 2d. That no offense is charged 
against the defendant in the last four counts. 

1. The offense in the fifth count is describ- 
ed thus:— "That Charles Patterson, a person 
employed in one of the departments of the 
post office establishment of the United 
States, a certain letter which came to the 
possession of him, the said Patterson, and 
which was intended to be conveyed by post, 
and containing a bank note of great value, 
viz.: of the value of ?50, did then and there, 
with force and arms, feloniously embezzle," 
&c. Stripped of the verbiage descriptive of 
time, place, and circumstance, and what is 
the charge here specified? Is it not "that 
Charles Patterson, employed as stated, em- 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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bezzled a certain letter which came to his 
possession as deputy post master'/" The lan- 
guage employed is the language of the stat- 
ute creating and defining the offense, which 
is sufficient. The time has gone by when 
the technical objections so ably urged in the 
argument, and foi which there is so much 
authority in England and in our state tri- 
bunals, can be of any force in the courts of 
the United States The cases of U. S. v. 
Lancaster [Case No. 15,556], and U. S. v. 
Martin. [Id. 15,7-31], cover the whole ground 
as to this objection; and certainly settles the 
law in the Seventh circuit until reversed by 
the supreme court. And the cases of U. S. 
v. Mills, 7 Pet. [32 U. S.] 142, and U. S. v. 
Gooding, 12 Wheat. [25 U. S.] 460, declare 
the law of the United States to be "that it 
is sufficient to charge the offense in the 
words of the statute;" Mr. Justice Story in- 
timating in the last case that any other de- 
scription would be fatal. If the offense was 
the simple larceny of a letter and bank note, 
indictable at common law, a description of 
the letter and of the note would have been 
necessary. But the offense is embezzlement, 
a criminal breach of trust, and that the 
thing embezzled was a bank note of a cer- 
tain value, is but an aggravating circum- 
stance, and the description of the same not 
held essential. And the form in Archb. Cr. 
Prac. & PL 156, which was for the em- 
bezzlement, as elerk, of a bill of exchange, 
a particular description of the bill, other 
than its amount, is omitted. This objection 
is not sustained. 

2dly. It is urged that it is not succinctly 
or grammatically charged that the defendant 
committed the offense. Separating the 1st 
clause of the charging matter from the con- 
cluding part, and making two sentences in- 
stead of one, there is doubt and obscurity as 
to the offender; but, considering the whole 
as one continuous sentence, there can be no 
misunderstanding as to the party accused. 
The court can reject the unnecessary word 
"that" as surplusage; as, in the case of Rex 
v. Cooke, 4 Harg. State Trials, the omission of 
the words "et ipse idem Petrus Cooke," 
which was not fatal. Consider the "Charles 
Patterson" in the first clause as the nom- 
inative case, and that he did embezzle the 
letter and money mentioned. Charles Pat- 
terson is charged with being employed in the 
post office department, and with embezzling 
a certain letter and bank note, whicti then 
and there came into his possession. The 
repetition of the nominative case, namely, 
"that he, the said Charles," did embezzle, 
might have saved the court and the counsel 
an argument and research; but its omission 
does not make the charge so equivocal as to 
warrant the arrest of the judgment, and the 
consequent discharge of the accused. It is 
clear, some intelligent being did the act, and 
equally clear tnat no other being is con- 
nected with the description of the offence 
than Charles Patterson, whose name is re- 
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peated twice in the sentence: once as being 
the person entrusted with the letter in ques- 
tion, and once as being employed in the post 
office at the time. To hold, judicially, that 
the indictment leaves it in doubt who is 
meant, would be grammatically straining 
words beyond their usual import. Some one 
mentioned did embezzle; who was it? Not 
"White, for Patterson is described as his 
deputy, and "the deputy," or "the said Pat- 
terson," must be the nominative preceding, 
and giving signification to the verb. But 
could I have sustained this objection, it 
would have been of little avail to the de- 
fendant. Here, as in the 1st objection, Eng- 
lish and state authorities may be considered 
as fully sustaining the position of defendant's 
counsel, but the United States cases are the 
other way. 

The verdict is general on an indictment 
containing seven counts, two of which are 
unquestionably goad; but it is authorita- 
tively ruled by Mr. Justice McLean in Lytle 
v. Fenn [Case No. 8,051], and by the su- 
preme court in the case of U. S. v. Furlong, 
5 Wheat [18 U. S.] 184, "that each count in 
an indictment is a distinct substantive 
charge, and that on a general verdict, if one 
be deemed bad, the judgment of the court 
may be pronounced upon that count con- 
sidered sufficient." Here, the court hold all 
the counts as sufficient, and only allude to 
those U. S. authorities in order to remark 
that where such exist, and are applicable, 
this court will not regard as of any weight 
whatever, either the English or state deci- 
sions, and this intimation will supercede 
hereafter a laborious research, so commend- 
able in counsel, but which must prove, event- 
ually, labor lost Motion refused. 
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UNITED STATES v. The PAUL SHEAR- 
MAN. 

[Pet C. 0. 98.] i 

Circuit Court D. New Jersey. 
1815. 



April Term, 



NON-lNTERCOUHSE LAWS— FORFEITURE OP INSUR- 
ANCE — Proof of Policy — Admission of Copr 
— Presumptions— Borden of Proof. 

1. Condemnation of a vessel and cargo, un- 
der the act of congress prohibiting intercourse 
with Great Britain, &c. 4 Laws [Bior. & D.] 
211 [2 Stat 550]. 

2. A copy of u policy of insurance, proved 
to have been compared with the original regis- 
ter on the boobs of the insurance company, 
and notice given to produce the original, cannot 
be read in evidence. The register, in the 
hands of the company, should be exhibited, 
after proving the existence of the original poli- 
cy. 

3. Where a prohibited cargo was taken in at 
a port with which intercourse is prohibited by 
law, and brought into a port of the United 
States, it' is to be presumed, that the cargo was 
laden with an intention to import the same in- 
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to the United States; but this presumption 
may be repelled by evidence. 

4. The burthen of proof, is placed on the 
claimant of property taken in delicto. 

5. Liberty in a policy of insurance to touch 
at a place, does not justify trading, and trad- 
ing would be a deviation, and avoid the policy. 

[Appeal from the district court of the 
United States for the district of New Jer- 
sey.] 

This was a libel riled in the district court 
of New Jersey, on behalf of the United 
States, against this vessel and her cargo, 
for a breach of the non-intercourse law. 
The libel charges, that the cargo, being the 
produce of the Island of Jamaica, a - British 
dependency, was, some time in June, 1811, 
taken on board at that island, with the 
knowledge of the master, with the intention 
of importing it into the United States; and 
that the same was in fact imported into the 
port of Perth Amboy, contrary to the act, 
"to interdict the commercial intercourse be- 
tween the United States and Great Britain 
and France, and for other purposes." To 
this libel, an answer was put in by Peter 
M'Kinley, who claims the vessel and her 
cargo; stating that this cargo was sent on 
board, with intention to be carried to the 
Havanna, to be there disposed of, and the 
proceeds to be invested in the produce of 
the Island of Cuba, to be imported into the 
United States. But that the vessel was re- 
fused an entry at Havanna, on account of 
her having on board three Frenchmen, who, 
together with fourteen others, and about 
10,000 dollars in specie, had been saved from 
a wreck- on the coast of Cuba, by the captain 
of this vessel, whilst on her voyage to Ha- 
vanna. That in consequence of this refusal, 
and the want of provisions and water for 
this increased number of persons on board, 
the captain had entered the waters of the 
United States, in order to land the persons 
so taken from the wreck, to obtain provi- 
sions and water, and to receive instructions 
for the further destination of the brig and 
cargo. The district court dismissed the li- 
bel [case unreported], from which sentence 
this appeal was taken. 

It appeared in evidence, that this vessel 
arrived at Amboy on the 15th of July, 1811. 
On the next day, the captain delivered, to 
an officer of the customs, a manifest of the 
cargo, stating the voyage to have been from 
Havanna to Amboy. The second report and 
manifest, with the usual affidavit subjoined, 
was delivered to the collector of that port 
on the 23d July; in which the voyage is 
stated to have been from Jamaica to Am- 
boy, by the way of^Havanna; the cargo (ex- 
cept one puncheon of rum, belonging to the 
captain) being consigned to the claimant at 
New York. On the 17th July, before any at- 
tempt to break bulk, or to land the cargo, 
the collector made the seizure; and, on the 
same, or the next day, the captain made his 
protest. The clearance at Jamaica, was for 
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the Havanna. The facts stated in the claim, 
were fully supported by the testimony of 
the master and of the supercargo. A policy 
of insurance, made at New York, dated the 
11th July, 1811, on this vessel, on a voyage 
from Jamaica to the United States, with 
leave to touch at the Havanna, to return 
half a per cent, in case this privilege should 
not he used; was given in evidence by the 
claimant. The appellant offered in evi- 
dence, a copy of a copy of a policy of in- 
surance on the cargo of the vessel, taken 
from the books of the insurance company 
at New York, and proved, by the deposition 
of a witness, to have been compared by him 
with the written parts of the said policy 
on said books, and to be a true copy. No- 
tice to produce the original, was proved to 
have been given. To this evidence It was 
objected, that this is only a copy of a copy, 
and there is no evidence that an original 
policy had ever been executed, which ought 
to be proved. Peak, Ev. 96, 97. 

WASHINGTON. Circuit Justice. This ev- 
idence is inadmissible, for both the reasons 
mentioned. To introduce a copy of an in- 
strument, or to give evidence of its con- 
tents, the party should lay a foundation, by 
some evidence tending to prove that there 
was a genuine instrument in existence. The 
register of policies of insurance, kept by 
the insurance company, is nothing more 
than a private memorandum, which ought 
to have been produced, after proving the 
existence of an original. 

Mr. M'llvain, and Mr. Stockton, for the 
United States, contended: 

First. That the intention, when the cargo 
was taken on board at Jamaica, was to 
bring it into the United States; the calling 
at the Havanna, was a mere pretence to 
cover the real destination. That the cap- 
tain, being the shipper and consignee of 
one puneheon of rum, part of the cargo; 
and being answerable to the owners for 
his conduct, is an incompetent witness; al- 
though that puncheon of rum is omitted in 
this libel. This ground will condemn the 
vessel, as well as the cargo, as it is ad- 
mitted, that the cargo was taken on board 
with the knowledge of the master. As to 
the incompetency of the master, they cited 
Reeve, Shipp. 262. Second. That the cargo 
must be condemned upon the ground of an 
illegal importation, the necessity set up to 
justify it, being clearly unsupported. 

Messrs. Williamson and Ogden, for the 
claimant, contended, as to the first point, 
that the onus probandi lies upon the United 
States, to prove the criminal intention al- 
leged, as cause of forfeiture. But the evi- 
dence is all the other way. The evidence 
of the master and supercargo are uncon- 
tradicted, and proves the destination to have 
been for the Havanna. As to the second 
point; there was no importation at the time 
of the seizure; and, if so, nothing done aft- 
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erwards by the claimant, could furnish a 
ground of forfeiture. There can be no im- 
portation, unless there was an intention to 
import, manifested by breaking of bulk, 
landing, or attempting to land, part of the 
cargo. In this case, the vessel was forced 
in by necessity; and the seizure was made, 
before any evidence of an intention to im- 
port was given. The first section of the 
non-intercourse law, prohibits armed ves- 
sels from coming within the waters of the 
United States; but, as to merchant vessels, 
the 4th, 5th and 6th sections speak of im- 
portation, and not of a mere coming into 
the waters of the United States. The 7th 
section shows, that a vessel having pro- 
hibited goods, and goods not prohibited; 
may come in and land the latter, without 
incurring a forfeiture of the former. Cases 
cited to show what amounts to an importa- 
tion: 2 Wils. 257; Reeve, Shipp. 203, 206, 
207; Harg. Law Tracts, 216; Coll. Jurid. SO. 

WASHINGTON, Circuit Justice. It is con- 
tended for the claimant, that the United 
States, to effect the confiscation of this ves- 
sel and cargo, must make out a clear case of 
forfeiture; by proving that the cargo was 
taken in at Jamaica, with intention to im- 
port the same into the United States; or, that 
it was taken in, with the knowledge of the 
master, and was actually imported into the 
United States. The United States have prov- 
ed, that the cargo, the produce and manufac- 
tory of a dependency of Great Britain, was 
taken in at Jamaica, and afterwards brought 
within the waters, and to a port of the United 
States. That the cargo was taken on board, 
with intention to import it into the United 
States, with the knowledge of the master, is 
a presumption arising out of the acts which 
are proved; because a man is always presum- 
ed to have intended to do, what he has actual- 
ly done. But this presumption may be re- 
pelled by evidence on the other side, tending 
to show a different intention. Nothing is to 
be presumed in favour of a claimant in such 
case as this. His property is taken in delic- 
to; and the burthen of proof is placed upon 
him, to explain his conduct, and to show the 
transaction to be innocent. It is always in 
his power, if he has acted bona fide, to ex- 
culpate himself from the charge to which ap- 
pearances have exposed him; and, if he fail 
to do so, he must take the consequence of 
those acts, which, unexplained, amount to a 
breach of the law. 

Let us see how the claimant in this case, 
has explained this transaction, and by what 
proof. He says, that his captain took in this 
cargo at Montego Bay, with an intention to 
earry it to Havanna, and there to dispose of 
it; and to invest the proceeds in sugar, to be 
transported to the United States. In proof 
of this intention, he shows the clearance from 
Montego Bay to the Havanna, and also pro- 
duces the evidence of the captain and super- 
cargo, to prove that such was the real des- 
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tination of the vessel. The clearance, though 
a necessary paper to be produced by the 
claimant, amounts to very little in the scale 
of evidence; where a different voyage has 
in fact been performed, and the reality of 
the ostensible destination, is subject to sus- 
picion. If the real destination of this vessel 
had been to the United States, it is not to be 
supposed, that it would have been disclosed 
in one of the ship's papers; but a fictitious 
destination would of course have been avow- 
ed. As to the captain's testimony, I lay it en- 
tirely out of the case; not only on account 
of the strong motives he must have felt, to 
prevent the forfeiture of the vessel and car- 
go; but on account of his uneandid conduct 
after his arrival at Amboy. To use the least 
harsh epithet in respect to him, he was guilty 
of a palpable equivocation in his oath, veri- 
fying his second manifest; and it is most ap- 
parent, that his first report was untrue, and 
was designed to mislead the officers of the 
government, and to induce a belief that his 
voyage had been from the Havanna, and was 
of course a lawful one. 1 cannot, therefore, 
believe this man. It is sufficient to destroy 
his credit with me, to prove him guilty of a 
suppressio veri, and of unfair conduct, in re- 
lation to this particular transaction. 

The evidence of the supercargo is not im- 
peached, and it would therefore go a great 
way towards supporting the case of the claim- 
ant, if it were otherwise free from suspicion. 
But the trade, stated by this witness, to have 
been intended, is altogether of so extraordi- 
nary a nature, that something more than his 
testimony is necessary to obtain credit for it 
West India produce and manufactures, are 
carried by a vessel of the United States, from 
one West India island to be sold in another; 
where the same articles are produced and 
manufactured for exportation. There might 
be circumstances which would justify such a 
trade; but their existence should be proved, 
in order to remove the improbability, which 
the general nature of such trade stamps upon 
the transaction. It will not be sufficient for 
claimant to suppose circumstances, which 
might render such an intercourse probable; 
and from thence to argue that they existed 
in this case. It is said, that the claimant 
may have had funds in Jamaica, produced 
by the sale of the outward cargo of this ves- 
sel, or of the cargoes of former voyages; and 
that it might have been his interest to in- 
vest those funds in the produce of that island, 
and to dispose of them again, though at a 
loss, in the Havanna. But where is the evi- 
dence on which to found this supposition? If 
it be real, it was in the power of the claim- 
ant to show it. Where are his letters to his 
correspondent in Jamaica, and particularly, 
his letter of instructions to his captain and 
supercargo? It is not also to be supposed, 
that he left these agents to act and to carry 
on such a trade, with his funds, as they or 
either of them pleased. And even if this had 
been the ease, some authority for doing so, 



either written or verbal, would have been 
given, and might have been proved. It is 
said, that the claimant is an illiterate and ir- 
regular merchant, and probably kept no cop- 
ies of his letters. But this assertion, so im- 
probable in itself, is but an assertion, gratu- 
itously made; and if well founded, was also 
susceptible of proof. Whilst speaking of the 
absence of the papers, and of evidence to clear 
away the strong presumption, which exists 
against the legality and fairness of this trans- 
action; it may not be amiss to remark, that 
no bill of lading or invoice of this cargo, ap- 
pears to have been produced in the district 
court, or has been produced in this court. 
These are the regular ship's papers, the ab- 
sence of which ought to be accounted for. 
But this case is attended by circumstances, 
which scarcely leave a doubt as to the orig- 
inal and real destination of this vessel. In 
the first place, it appears by the report and 
manifest delivered to the collector on the 23d 
of July, that the cargo except one puncheon 
of rum, came consigned to the claimant, the 
owner of the vessel, on whose account it was 
purchased. This, in the absence of the usual 
ship's papers, before noticed, affords strong 
presumptive proof, that the real destination 
of this vessel, was to some port of the United 
States, where the consignee lived. In the 
next place, it appears that the vessel was in- 
sured, by the owner, from Jamaica to New 
York, with liberty merely, to touch at Havan- 
na. If the object of the voyage was, as has 
been supposed, to withdraw funds from Ja- 
■ maica, and to invest them in the produce of 
the Island of Cuba; is it conceivable, that 
the claimant would pay a premium for an in- 
demnity, which the contemplated act would 
forfeit? For the liberty to touch at Havan- 
na, would not have justified a trading there; 
and the act of trading, would have amounted 
to a deviation, and have avoided the policy. 
Besides, the agreement to return a part of the 
premium, in case even the slight privilege of 
touching at the Havanna should not be used, 
taken in connection with the voyage insured, 
is conclusive to show, that the real destina- 
tion was from Jamacia to the United States. 
Such was the voyage intended, and such was 
the voyage performed. It is said, however, 
that she came into Amboy for the purpose of 
landing the persons taken from the wreck, 
and to receive the orders of the owner. But, 
was any such , intention even pretended by 
the captain or supercargo, until the lapse of 
two or three days; when it seems to have 
been thought prudent to draw up a protest? 
So far from it, that the first report delivered 
by the master to an officer of the customs, 
falsely stated a legal voyage from Havanna 
to Amboy; although the master has sworn in 
his deposition, that he did not even drop his 
anchor at that port. This circumstance alone, 
is sufficient to destroy the plea of ignorance 
in the captain, set up to excuse this state- 
ment. In short, I feel myself constrained to 
say of this ease, that the illegality of the 
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transaction, is attempted to tie concealed by 
a drapery, too thin to impose upon the most 
credulous mind. The sentence below must 
be reversed, with costs, and the vessel and 
cargo condemned. 
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UNITED STATES v. PAXTON. 

[1 Cranch, C. C. 44.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1801. 

Intoxicating Liquors — Unlawful Sales. 

A servant selling spirituous liquors for his 
master without license is not liable to the pen- 
alty. 

[Cited in U. S. v. Shuck, Case No. 16,285; 
U. S. v. Voss, Id. 16,628.] 

Indictment for retailing spirituous liquors 
without license. 

THE COURT directed the jury that if they 
should be of opinion that the defendant sold 
the liquor as clerk, agent, servant, or bar- 
keeper of Brown, then he was not guilty. It 
was the selling of Brown within the meaning 
of the act. See, also, U. S. v. Shuck [Case 
No. 16,285], Alexandria, Jan. term, 1S02, and 
U. S. v. Voss [Id. 16,628]. 
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UNITED STATES v. PAYNE. 



[4 Dill. 387.] 2 
Circuit Court, D. Kansas. 



1877. 



Jurisdiction op Probate Court — Property of 

Pottawatomie Indians — Action for 

Monet Had and Received. 

1. Without the assent of the general govern- 
ment, the probate courts of a state have no ju- 
risdiction to administer upon the property or 
credits of Indians who were members of a 
tribe which maintains towards the United 
States its tribal relations. 

2. The grant of administration on the estate 
of a member of the Pottawatomie tribe of 
Indians, by a probate court in Kansas, by vir- 
tue of the treaty of 1867 (15 Stat. 536, art. 8, 
of senate amendments), when such member is 
in fact alive, is void as respects the admin- 
istrator, and money paid to him by the United 
States in that capacity may be recovered back. 

This cause is submitted to the court upon 
the facts set forth in the petition, answer, 
and reply, which are severally admitted to 
be true. The petition states that, on June 
10th, 1871, the defendant [Benjamin T. 
Payne] was indebted to the plaintiff in the 
sum of ?6,111.84, for money before that time 
had and received by the defendant, to and 
for the use of the plaintiff. The answer 
states, "that, in January and May, 1871, the 

i [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 



defendant was duly appointed by the probate 
court for Wabaunsee county, Kansas, admin- 
istrator of the following named deceased per- 
sons: In-kuh-da-o-ks, Go-she-was-kpa-zo-mah, 
etc. (naming several other Indians having like 
names), and as such duly qualified; that said 
several persons were Pottawatomie Indians, 
and were, at the times of their several deaths, 
members of the Pottawatomie Tribe or Nation 
of Indians, and each owned real estate in 
said county, and was entitled to receive from 
the government of the United States, under 
treaty stipulations, S661.1S, amounting in all 
to §6,611.80; that said sum was duly paid by 
the United States to this defendant, as such 
administrator; that defendant has duly ac- 
counted to the said probate court, and paid 
out under its direction, of the said moneys re- 
ceived from the United States, the sum of 
$4,271.22, and holds the balance subject to the 
orders of jurisdiction of the said probate court; 
that defendant has never received any other 
moneys of the United States." The replica- 
tion states that the said Indians mentioned in 
the answer were alive, and members of the 
said tribe, at the time the defendant was ap- 
pointed as administrator. The senate amend- 
ment to article 8, of the treaty of 1867, with 
the Pottawatomie tribe of Indians, is as 
follows: "Where allottees, under the treaty 
of 1S61, shall have died, or shall hereafter 
decease, such allottees shall be regarded, for 
the purpose of a careful and just settlement 
of their, estates, as citizens of the United 
States, and of the state of Kansas; and it 
shall be competent for the proper courts to 
take charge of the settlement of their estates, 
under all the forms, and in accordance with 
the laws of the state, as in the case of other 
citizens, deceased," etc. 15 Stat. 536. 

George R. Peek, U. S. Dist. Atty. 
Martin & Case, for defendant. 

DILLON, Circuit Judge. It is admitted 
that the several Indians for whose estates 
the defendant was appointed administrator 
by the local probate court, were, at the time 
of such appointment, in full life, and mem- 
bers of the Pottawatomie tribe of Indians, 
and that the money received by the defendant 
of the United States was due to them by the 
United States under treaty stipulations with 
the tribe. 

Where Indians maintain the tribal relations, 
their property is not subject to the laws of 
the state, or their estates to be administered 
upon in the probate court of the state, unless 
by the assent of the general government. 
The Kansas Indians, 15 Wall. [82 U. S.] 737, 
757, 759; Mackey v. Coxe, 18 How. [59 U. S,] 
100; Mungosah v. Steinbrook [Case No. 9,- 
924]; Gray v. Coffman [Case No. 5,714], 

It will be conceded, for the purposes of this 
case, that the senate amendment to article 8 
of the treaty of 1867, gave the probate court 
the authority to appoint administrators and 
settle the estate of deceased allottees of the 
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tribe. But it gave the probate court no au- 
thority to appoint administrators of an In- 
dian, unless he had been an allottee under the 
treaty, and was dead. 

The weight of judicial opinion would seem 
to be in favor of the proposition, even if the 
Indians and their property were subject to 
the probate jurisdiction of the courts of Kan- 
sas, that the court had no jurisdiction, and 
eould have none, to make an appointment of 
an administrator of a person who, at the 
time, was alive. Jochunisen v. Suffolk Sav. 
Bank, 3 Allen, S7; Griffith v. Frazier, 8 Cranch 
[12 U. S.] 9, 23; Fisk v. Norvel, 9 Tex. 13. 
Contra, by the court of appeals of New York, 
in Roderigas v. East River Sav. Inst. [63 N. 
Y. 460], 15 Am. Law Reg. (N. S.) April, 18T6, 
p. 203, where the note in disapproval, by the 
late Judge Redfield, may be found. Much 
may be said on both sides of the general 
proposition last stated. Roderigas v. East 
River Sav. Inst., just cited, may, possibly, be 
distinguished on solid grounds from such a 
case as the one before us. It was there held 
that a payment by a debtor in good faith to 
an administrator was valid, and would pro- 
tect the debtor against a second payment, al- 
though the supposed intestate was alive at 
the time, and the letters of administration 
were subsequently revoked for this reason. 
The debtor was innocent, and acted on the 
faith of the grant of administration of the 
propel- court. It may be a different question 
when it arises between an innocent third 
party and the administrator himself, which 
is the present case. It is possible that the 
case in the court of appeals of New York 
may be sustained on this ground, but we 
need not express any opinion on this point. 
We place our judgment in the case at the 
bar on the ground that under the treaty the 
probate court had no jurisdiction to make an 
appointment of an administrator for Indians 
who were alive at the time, and that its de- 
cision that it had jurisdiction, evidenced by 
the grant of letters of administration, is not 
conclusive in favor of the administrator, who, 
perhaps, had himself appointed, and who, at 
all events, voluntarily assumed that character, 
and held himself out to the world as sus- 
taining that relation. 

As the government owed this money to 
these Indians; as the defendant had no right 
to receive it; as the payment to the defend- 
ant did not absolve the government from the 
liability or duty to pay the amount to the In- 
dians entitled thereto; and as the' defendant, 
if he did not, indeed, apply for, voluntarily 
accepted and undertook to act as administra- 
tor, and does not claim that he has paid the 
money to the Indians entitled, or that the lat- 
ter have ever ratified or confirmed the re- 
ceipt of the money or its disposition by him, 
our judgment is that the United States may 
maintain this action to recover back the 
amount unlawfully received by the defend- 
ant. 

Judgment for the plaintiff. 
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UNITED STATES v. PAYSON et al. 

SAME v. SANCHEZ. 

[1 Cal. Law J. 235.] 

District Court, N. D. California. Feb. 17, 
1863. 

Mexican Land Grants— Parol Evidence— Act 
of Possession. 

[The record of the act of possession based 
on depositions containing statements upon 
which the alcalde acted cannot be contradict- 
ed by parol evidence of aged, illiterate, and in- 
firm witnesses as to their recollection of what 
was done or intended by the alcalde.] 

Settlement of the boundary between the 
Buri Buri and the Visitacion ranchos, in the 
neighborhood of San Francisco. [See Case 
No. 16,017.] 

OPINION OF THE COURT. The official 
surveys of these ranchos are objected to by 
the owners of the former. The principal con- 
troversy relates to the location of the north- 
ern line of the Buri Buri, or Sanchez grant, 
which is also the southern boundary of the 
Visitacion Rancho, confirmed to Henry R. 
Payson et al. The grant to Jose De La Cruz 
Sanchez was issued on the 23d September, 
1835. The only boundaries it mentions are 
"San Mateo and the Corral de San Bruno." 
The fourth condition describes the land as 
of the extent of four square leagues, as 
shown by the map. In the resolution of ap- 
proval by the departmental assembly, the 
boundaries are .mentioned with more par- 
ticularity: "The tract conceded will include 
the lands now occupied, bounded by the Mis- 
sion of San Francisco on the north, with the 
rancho of San Mateo on the south, with the 
esteros of the bay on the east, and with the 
rancho of La Costa on the east, which di- 
mensions will be observed at the time of giv- 
ing possession." The rancho of Canada de 
Guadalupe Visitacion y Rodeo Viejo, granted 
to Jacob P. Leese, is described as bounded 
"on the east by the bay, on the west by the 
Camino Real and Portezuelo, on the north 
by the rancho of Don Cornelio Bernal, and 
-on the south by that of Don Jose Sanchez." 
In order, therefore, to establish the southern 
boundary of the Visitacion Rancho, the 
northern boundary of the Buri Buri must be 
ascertained. The description in the decree 
in the Buri Buri case is taken from the rec- 
ord of the judicial possession of the rancho, 
given in 1835 to the grantee; and this rec- 
ord is referred to in the decree for a more 
particular description of the boundary. The 
record contains, as is usual: (1) The depo- 
sitions of the witnesses who testify to the 
recognized boundaries of the rancho. (2) 
The account ot the preliminary reconnois- 
sance, or "vista de ojos," where the witnesses 
point out to the alcalde, on the ground, the 
boundaries and landmarks, previously de- 
scribed in their depositions. And (3) the rec- 
ord of the actual measurement and estab- 
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lishing of the boundaries, and the formal giv- 
ing of the possession by the alcalde. The 
witnesses examined by the alcalde were 
Bartolo Bojorques, Jose Antonio Alviso, and 
Antonio Soto. They all describe the north- 
eastern corner and the northern boundary 
line in the same terms. The eastern and the 
northern boundaries are the last mentioned, 
and they are described as follows: "Thence, 
following a direction to the north along the 
margin of the esteros of the bay of the port 
as far as the rincon called San Bruno, at 
the foot of that hill, and, from east to west, 
along the foot of that hill, 'cerro,' as far as 
a very short cafiada," etc. Soto describes the 
line as running north, along the margin of 
the esteros "as far as the foot of the hill 
of San Bruno and rincon of the same name, 
and, from east to west following the foot 
of said hill," etc., thus reversing the order 
in which the foot of the cerro and the rin- 
con are mentioned by the other witnesses, 
but obviously intending, like them, to indi- 
cate a rincon at the south base of the hill of 
San Bruno. 

In the account of the preliminary recon- 
noissanee the alcalde describes the bound- 
ary pointed out to him by the witnesses as 
follows: "I ordered the aforesaid individ- 
uals to show me the places, limits, and 
boundaries, according to the indications they 
have made in their depositions and in con- 
formity with them. They guided me to- 
ward the north as far as the foot of the 
hill ('cerro') named San Bruno, where enters 
an estero which looks towards the south, 
and, standing at that place and the point 
of said estero, which they told me was call- 
ed the 'Rincon de San Bruno'; from thence 
beginning the examination with direction to- 
wards the west, following the foot of said 
hill, they showed me a small Canada," etc. 
After making this reconnoissance, swearing 
the measurers, measuring the eordel, &c., the 
alcalde proceeds to the formal measurement 
of the land and establishment of its bound- 
aries. In his record of the proceeding, the 
measurement of the boundary in question, 
is described by the alcalde as follows: "They 
began said measurement from the 'Solar,' 
which looks towards the north, and is sit- 
uated at the foot of the San Bruno hill, the 
rincon of that name, and the end of an es- 
tero which is there and looks towards the 
south; from said point directing their course 
towards the west, following the skirt (falda) 
of said hill," etc. From these descriptions 
it is very plain that no part of the hill of 
the San Bruno was included within the lim- 
its of the Buri Buri Rancho. 

The depositions of the witnesses, the ac- 
count of the preliminary reconnoissance, and 
the record of the formal measurement, clear- 
ly indicate that in following the eastern 
boundary in a northerly direction along the 
esteros they stopped on reaching the rineon 
or corner at the foot of the hill of San 
Bruno, and that the northern boundary ran 



[27 Fed. Gas. page 472] 

from that point in a westerly direction along 
the base of the same ridge of hills. The in- 
dications of the diseiio of the Visitacion 
grant are equally explicit. It is drawn by 
Vioget, a professional surveyor, and with 
more than usual care. The southern bound- 
ary of the Visitacion Rancho is indicated by 
a dotted line, which commences at the bay 
to the south of the hill or cerro of San Bruno, 
and running along the southern base of the 
range of hills of that name, terminates at 
the Oamino Real. It cannot be doubted that 
it was intended to include within the limits 
of this map the hills of San Bruno, and that 
the boundary between the two ranehos was 
meant to be drawn at their base. The offi- 
cial survey, following literally the erroneous 
translation of the word "rincon," contained 
in the decree, has adopted as tne point of 
! beginning the "Punta de San Bruno," or the 
most easterly extremity of the hills of that 
name, where, projecting into the bay, they 
form a point or promontory. From thence 
the line has been surveyed in a westerly di- 
rection, running along the hills at a consid- 
erable elevation above their base, and in 
several instances following the line of their 
crest. But this survey is obviously incon- 
sistent with the terms of the decree as well 
as with the very explicit language of the 
act of possession to which the decree refers, 
and which it was meant to adopt. The lan- 
guage of the decree is, "Beginning at the 
base of the hill of San Bruno at the point 
(rincon) of the same name, and the ex- 
tremity of an estuary which is there and 
looks to the south, and running thence in a 
westerly direction along the side of said 
hill," etc. Read by the light of the act of 
possession, it is plain that the point of com- 
mencement herein referred to was the ex- 
tremity of an estuary in a rincon or corner 
of land, lying at the southerly base of the 
San Bruno hill, and that the line was to be 
run thence along the base of the hills to- 
wards the Camino Real. The term "falda," 
which occurs in the record of measurement, 
is translated "side" in the decree. But in 
the depositions of the witnesses, and in the 
account of the preliminary reconnoissance, 
the word "pie," or "foot," is alone mentioned, 
and the term "falda," which means the 
lower slope of a hill, was undoubtedly used 
by the alcalde in the same" sense. It is per- 
haps not easy precisely to define the limits 
of the tract described as the rincon of San 
Bruno; nor is it necessary. It was evident- 
ly a piece of land lying at the southern base 
of the hill of San Bruno, within which was 
an "estero" at the point or head of which 
the survey commenced. This estero is a 
natural object readily identified. It is point- 
ed out by Galindo, one of the measurers who 
assisted at the act of possession. It is the 
only estero in the immediate vicinity, and its 
punta or extremity is immediately adjacent 
to the base of the cerro, and lies within the 
limits of the rincon. It is evidently the 
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l>oint of commencement established by the 
alcalde, ana described in the decree. From 
this point it is plain that the line should 
run in a general westerly direction along the 
base of the hills so as to leave the latter 
on the north and within the limits of the 
Visitacion Eancho. An effort has been made 
to prove by the testimony of Bajorques and 
Alviso that the point of commencement fixed 
by the alcalde was a shell mound or site of 
an Indian rancheria, north of the estero but 
south of San Bruno point, adopted in the 
official survey as the point of beginning. 
But to this suggestion it is enough to say 
that it is inconsistent with the act of pos- 
session and with the language of the decree. 
Nothing can be clearer than that the point 
of commencement established by the act of 
possession and referred to in the decree was 
the extremity of an estero situated in a rin- 
con at the base of the San Bruno hill. It is 
also sought by the testimony of the same 
witnesses to show that though the line was 
in fact run along the base of the hills, it was 
intended to follow their crest. 

It is unnecessary to allude to the admissi- 
bility of parol testimony to vary the positive 
terms of a formal record of a judicial pro- 
ceeding. The record itself discloses that 
the statement of the witnesses cannot be 
true. Their own depositions on which the 
■alcalde acted, fix in the most explicit man- 
ner the northern line of the Buri Buri at 
the "pie" (foot) of the hills, and the alcalde 
•certifies that they pointed out that line to 
him, and it was measured in their presence 
-along the "falda." As against a formal rec- 
ord of this kind, the evidence of aged, illit- 
•erate and very infirm witnesses as to their 
recollection of what was done or intended 
by the alcalde is, even if admissible, enti- 
tled to no weight whatever. 

It is also objected, on the part of the 
United States, that the northern line of the 
surveys is incorrect in not running in a 
straight line from the extremity of the es- 
tero to the "Laguna Alta." The effect of 
the alteration suggested would be to exclude 
from the Buri Buri a strip of land of a tri- 
angular shape, which it is contended would 
constitute a "sobrante" not included within 
■either rancho. But it is evident from the 
terms of the act of possession that the line 
from the estero could not have been a 
straight line, for it is described as following 
the "falda" of the hills, and it was drawn 
to a small valley, which begins at the pub- 
lic road, and ends between the Laguna San 
Bruno and a wooden corral, also called the 
"Corral de San Bruno." These objects, the 
Laguna de San Bruno and the corral of the 
same name, are clearly identified, and I do 
uot understand the'r position to be disputed. 

All the witnesses before the alcalde men- 
tion the "Corral de San Bruno," which is at 
the margin and south of the laguna of the 
same name, situated in a small valley, or 
•Canada, ac the first boundary, or landmark, 



of the rancho, and they state that the line 
runs "from said place of the Corral de San 
Bruno in a westerly direction to the Laguna 
Alta." The principal ground for contend- 
ing that the line should run directly from 
the estero to the Laguna Alta is the fact 
that the record, after describing it as fol- 
lowing the falda of the hills to a small Cana- 
da between the Laguna and the Corral de 
San Bruno, states that it was continued "in 
the same direction" to the Laguna Alta. 
But it is not said that the line was a 
straight line, and we have seen that all the 
witnesses describe the line from the Corral 
de San Bruno to the Laguna Alta as run- 
ning in a westerly direction. In point of 
faet its course will be considerably to the 
south of west; but it is highly probable that 
the alcalde, whose notions of courses by 
compass were probably as vague as those of 
the witnesses, assumed, as they did, that the 
line from the corral would run in a westerly 
direction, which would be in the same gen- 
eral course as that portion of it from the 
estero to the eorraL But this slight dis- 
crepancy is clearly of too little importance 
to justify us in rejecting the explicit call for 
the little valley between the Corral de San 
Bruno and the laguna of the same name, 
contained in the act of possession, and 
adopted in the final decree of confirmation. 
The disefio is also appealed to to show that 
the line should run directly to the Laguna 
Alta; but it is evident that both the Laguna 
Alta and that of San Bruno are very inac- 
curately laid down on the map, the distance 
between them being much less than the ac- 
tual distance. The dotted lines on the di- 
sefio seem to have been intended by the 
alcalde to indicate rather the breadth and 
length of the tract than its boundaries; for 
the easternmost line is drawn at some dis- 
tance from and parallel to the shore of the 
bay, and yet it is not and cannot be denied 
that the bay was the eastern boundary. The 
northern line is drawn at right angles to 
the eastern line from the estero to the La- 
guna Alta, but passing near to the Laguna 
San Bruno at what was no doubt supposed 
to be the Canada, between the corral and 
the Laguna San Bruno. 

The error already noticed, viz. the suppo- 
sition that the line from the corral, or the 
little valley between it and the Laguna San 
Bruno to the Laguna Alta, would be in the 
same direction as the line from the estero 
to the corral, is reproduced on the disefio, 
and the line is represented as passing by 
the Laguna San Bruno, and continuing in 
the same course to the Alta. The whole de- 
lineation is very rude, and obviously inac- 
curate. It was no doubt made by the al- 
calde to indicate, roughly, the more impor- 
tant landmarks established by him when 
giving the possession; but it is of no weight 
when opposed to the explicit and unmistak- 
able description of the lines actually run 
and the landmarks established, contained in 
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the formal record of Ms proceedings. The 
objection last noticed is made by the United 
States. But it may well be doubted wheth- 
er, if sustained, the effect would not be to 
give the strip of land in question to the 
owners of the Visitaeion Rancho and not to 
the United States. That rancho is bounded 
on the south by the rancho of Sanchez. It 
was granted subject to the boundaries of 
the latter, with which it was intended to be 
colindante. These boundaries, therefore, 
when finally established by competent au- 
thority, would seem to determine the bound- 
aries of the neighboring rancho, especially 
as it is shown that there is not enough land 
within the exterior limits of both ranchos 
to satisfy the calls for quantity. But the 
owners of the Visitaeion Rancho make no 
objection to the northwestern corner as fixed 
in the official survey, and for the reason 
above given I am of opinion that the loca- 
tion is substantially correct. My opinion is 
that the official survey should be modified 
by drawing the northern line of the Buri 
Buri Rancho from the extremity of the es- 
tero, commencing at the stake pointed out 
by the witnesses, and adopted in the sur- 
vey of that line by Milo Hoadley; thence 
following the base of the hills, as indicated 
in the diagram, marked "Exhibit No. 2," at- 
tached to the deposition of that witness, 
but changing the last course so that it shall 
terminate at the station marked "B. B., No- 
2," on said diagram, and also on the official 
survey. 

[See Case No. 16,016.] 
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UNITED STATES v. PAYSON. 

SAME v. PIERCE. 

[1 Cal. Law J. 325.] 

District Court, N. D. California. April 8, 1863. 

Mexican Land Giiants — Construction of Deeds 
— Reformation. 

1. If the description in a deed is impossible 
or repugnant, the court will so correct it as 
to make it conform to the probable intentions 
of the parties. 

2. Where no such repugnancy or impossibili- 
ty exists, the court will not (as against third 
parties who purchased the remaining interest 
of grantor at sheriff's sale, ignorant of his 
intentions in making his previous conveyance, 
except so far as the deed disclosed them) en- 
tertain an application to reform the description 
in a deed, although it has no doubt of the 
error of the description. 

3. The facts that the tract in question was 
confirmed by the board of land commissioners, 
in the same language as the description in the 
deed: that, in the same language, it was ex- 
cepted out of the confirmation of another part 
of the same general rancho to another claimant; 
and that eleven years have elapsed since the 
presentation of the claim — operate strongly 
against such application. 

[See Cases Nos. 16,015 and 16,017.] 

OPINION OF THE COURT. The claim 
for the Rancho Canada de Guadalupe, La 



Visitaeion y Rodeo Viejo, granted by Gov- 
ernor Alvarado to Jacob P. Leese, July 31, 
1841, was finally confirmed to Henry R. 
Payson, with the exception of a certain 
tract which had been sold by Ridley, the 
assignee of Leese, to parties from whom 
Pierce derived title. For this excepted 
tract William Pierce duly presented his 
claim and obtained a final decree of con- 
firmation. In the decree in the Payson case 
the land excepted from its operation is de- 
scribed in the language of the deed under 
which Pierce claimed, and, in the Pierce 
suit the land confirmed to him is described 
in the same terms. As the deed describes 
the tract by courses and distances, and as 
its execution and validity are not disputed, 
it would seem that there should be no dif- 
ficulty in running off and establishing the 
lines. But, on attempting to apply the calls 
of the deed to the ground, most embarrass- 
ing questions have arisen. It is found that 
of the three last courses mentioned in the 
deed one is partly, and two others are 
wholly, in the waters of the Bay of San 
Francisco. These courses, as given in the 
deed, are as follows: "Thence east, 37 
chains 37 links; thence south, 75° 30' east, 
44 chains 16 links; thence north, 18° east, 
to place of beginning." 

In running the lines called for in the deed 
and decree, taking them as true, the sur- 
veyor found that the first of these courses 
could not be completed without running into 
the bay. He therefore stopped at the 
shore, leaving the length of the course less 
by 3 chains and 2 links than that called for. 
The next course, if run in the direction and 
to the length called for, would have ter- 
minated at a point in the bay nearly 5/8ths 
of a mile distant from the point on the 
shore at which the surveyor stopped; while 
the last course would, in like manner, be 
wholly in the bay, terminating at a rock 
on the shore from which the survey began. 
It will be observed that, in each of these 
courses, except the last, distance is given 
as well as direction. It might seem, there- 
fore, that the first two must have been sur- 
veyed and their lengths determined by actual 
measurement. But this, if the deed is to be 
literally followed, is evidently impossible; 
for the 14th, or next to the last, course in 
the deed, is a point on + he bay more than 
half a mile distant from the shore, and 
inaccessible to the surveyor. It was there- 
fore impossible for him to determine the 
length of this course by measurement, or to 
ascertain by observation how its points of 
termination bore from the point of begin- 
ning. It is possible, however, that the sur- 
veyor, after running out the previous courses 
on land, may have drawn the courses on his 
map and determined their length by cal- 
culation. But this seems highly improbable. 
The official survey has followed, with some 
slight variations, the calls of the deed— 
except that on reaching the shore in the 
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13th course, the margin of the bay is me- 
andered to the place of beginning, and the 
remainder of the 13th, together with the 
14th and 15th courses, is discarded, as in- 
cluding lands not embraced -within the orig- 
inal grant. 

To this survey the claimants of the tract 
and the United States object. It is con- 
tended that the line of a fence, erected in 
the winter of 1851-2, should be adopted as 
the true boundary of the tract. It appears 
that, in 1849, Leese, the grantee, conveyed 
the entire tract to Ridley. In January, 1S51, 
Ridley conveyed to Hammond, Vokes, and 
Gorham the tract now in question, and 
known as "Visitation Valley." In Septem- 
ber, 1851, Gorham released to Hammond 
and Vokes, and in the same month Ham- 
mond conveyed to Vokes. In October, 1851, 
Vokes sold to Eaton and Bryant, but the 
deed was to Eaton alone. The present 
claimants derive title from Eaton. In July, 
1851, all the right, title, and interest of Rid- 
ley in and to the remaining portion of the 
rancho was sold under execution by the 
sheriff of the county. The claimant, Pay- 
son, derives title from the purchaser at this 
sale. The fence in question was erected by 
Eaton and Bryant in the winter succeeding 
the sheriff's sale. It does not appear that 
any attempt was made to place it on the 
lines called for in the deed. On the norther- 
ly side a line indicated by some stakes was 
followed, but by whom these stakes were 
planted, or with what object, does not ap- 
pear. On the southerly side of the valley 
the fence was erected on the hill side, about 
one-third the distance from the base to the 
crest, in accordance, it would seem, with a 
general idea derived by Bryant and Eaton 
from Vokes that the land purchased includ- 
ed the valley and the slope of the hills to 
about that distance. It does not appear 
that Ridley was aware of these proceedings. 
No proof is offered that he pointed out the 
land inclosed by the fence as the tract sold 
by him, or that he has in any way indicated 
an intention to sell any other tract than 
- that described in the deed. An attempt is 
made by Mr. Matthewson, the surveyor, to 
reconcile the calls of the deed with the lines 
of the fence. He observed that the line of 
the fence begins at the rock admitted to be 
the point of beginning and ends on the shore 
of the bay at a point from which the point 
of beginning bears north 18° 23' east mag- 
netic. This last course agrees -within 23' of 
the last course mentioned in the deed, tak- 
ing it, also, as magnetic. Mr. Matthewson 
was of opinion that this coincidence was too 
remarkable to be accidental, and therefore 
supposed that the fence was intended to be 
placed on the lines described in the deed, 
especially as it seemed far more probable 
that the last course was determined by ob- 
servation, and that the surveyor obtained 
the bearings of the point of beginning by 
sighting it with an instrument placed on the 
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land, than that he laid down by calculation 
two courses and part of a third wholly in 
the water. But in attempting to make the 
calls of the deed conform to the lines of the 
fence he is obliged to alter three of them by 
substituting a southwesterly for a north- 
westerly direction. But even with this 
alteration the lines do not exactly coincide. 
In fact no one of the courses of the fence 
corresponds with a course described in the 
deed. The difference, however, is slight, 
and the tract enclosed is substantially the 
same. The hypothesis of Mr. Matthewson 
derives some additional probability from the 
fact that the tract granted seems to have 
been known as "Visitation Valley," though it 
is not so named in the deed. It would seem 
probable therefore that the whole valley 
was intended to be granted, bounded on 
either side by lines drawn along the slope 
of the hills at a uniform distance from their 
base. On the south side the line must be 
located along the falda or hillside, whether 
we take the courses of the deed as magnetic 
or as true, or adopt the line of the fence. 
It would seem probable that a correspond- 
ing line was intended to be adopted as the 
boundary of the valley on the northern side, 
and not a line running through and exclud- 
ing a portion of the level land. On the other 
hand the area of the tract included in the 
survey, as proposed by Mr. Matthewson, is 
more than 1,100 acres, while the deed men- 
tions the extent of the land at 700 acres, 
"more or less." That its extent was not 
accurately known is evident, but a differ- 
ence of 400 acres between its actual and its 
supposed area is so great a discrepancy as 
to afford an argument of some force against 
Mr. Matthewson's theory. That the deed 
was intended to convey the tract surrounded 
by the fence is also rendered probable by 
another circumstance. If the order of the 
courses be reversed, not only will the last 
course, if taken as the first, strike the shore 
at or near the termination of the fence line, 
but the corner of the survey on the north- 
west will be found to be identical with the 
northwest corner of the fence— thus afford- 
ing corroboration of the theory that the 
tract conveyed and the tract enclosed were 
intended to be the same. 

It is also to be observed that on the 
hypothesis that the courses in the water 
were obtained by calculation it is difficult 
to imagine why the length as well as the 
direction of the last course w.as not given. 
The fact that the direction alone is men- 
tioned leads to the inference that the sur- 
veyor must, after measuring the other 
courses on land, have fixed his instrument 
on the shore, and obtained merely the bear- 
ings of the point of beginning, being unable 
to measure its distance as the line ran 
across the bight of the cove, forming the 
chord of the curve formed by the shores of 
the bay. Again, if the courses were, in 
I fact run, as mentioned in the deed, it would 
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appear almost inevitable that the surveyor 
would terminate his land courses on the 
shore, leaving the remaining ones to be de- 
termined. It would hardly happen that any 
course would be partly on land and partly 
in the water; that is, would commence at 
a point some distance inland and terminate 
at the water. And yet this must have oc- 
curred, whether the courses are taken as 
true or magnetic. 

All these considerations incline me strong- 
ly to the belief that an error in the descrip- 
tion has occurred; and, probably, in the 
courses indicated by Mr. Matthewson. It 
seems very improbable that the purchasers 
would, within less than a year after they 
acquired title, have gone to the great ex- 
pense of surrounding a tract of land with a 
fence, if they knew or suspected that the 
land conveyed to them had entirely differ- 
ent boundaries. 

But, whatever be the plausibility or prob- 
ability of this conjecture, I have been un- 
able, after much consideration, to see that 
in this proceeding and at this stage, I am 
justified in setting aside the final decree and 
reforming the deed, the description of which 
it recites. The fence, we have seen, was 
erected in 1852. In 1853 a survey of the 
tract following the line of the fence was 
made. This survey must have apprised 
the owners that the boundaries of the tract 
enclosed, in no respect corresponded with 
the calls of their deed. No application was 
made to the board for a confirmation of any 
other tract than that described in the deed. 
A confirmation of that tract described in the 
language of the deed was obtained. And 
the same tract, similarly described, was 
excepted out of the confirmation to Payson, 
the claimant of the remainder of the rancho. 
No application to correct either of these de- 
crees was made in this court; and they have 
both become final and conclusive. It is 
only where a survey is made under them 
that, after a lapse of nearly eleven years 
from the date of the presentation of the 
claim, that this court is asked under color 
of correcting the survey, to set aside the 
decrees and reform the deed in accordance 
with the alleged intention of the parties. If 
the description in the deed were impossible 
or repugnant, the court would, necessarily, 
be obliged to construe it and to correct its 
calls so as to make them conform to the 
probable intention of the parties. But the 
tract partly on land and partly on water, 
described in the deed, may have been in- 
tended to be granted, though it seems to me 
highly improbable. The surveyor who fur- 
nished the description may have measured 
the land courses and have obtained the 
others by calculation. And, as against third 
parties, who purchased the remaining in- 
terest of the grantor at sheriff's sale, ignorant 
of his intentions in making his previous con- 
veyance, except so far as the conveyance dis- 
closed them, it has appeared to me that this 
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application to reform it cannot, in this pro- 
ceeding, be entertained. 

The official survey has strictly pursued the 
courses of the deed, taking them as true. 
But this seems at variance with the legal 
presumption in such cases. "A contract 
that land shall be surveyed in square, to the 
cardinal points, is well performed by a sur- 
vey made according to the magnetic merid- 
ian. It being doubtful whether the true 
or magnetic meridian was meant, the popu- 
lar and not the technical meaning must 
govern." Finnie v. Clay, 2 Bibb, 331. In 
Vance v. Marshall, 3 Bibb, 148, the magnetic, 
and not the true, meridian was held to be . 
the proper guide for ascertaining the be- 
ginning of a survey. No proof is offered as 
to the person by whom, or the manner in 
which the survey on which the deed was 
founded was in fact made. The probabil- 
ities of the case are strongly in favor of the 
legal presumption, for at the date of the sur- 
vey the true meridian had not been deter- 
mined, as has been since done by the United 
States officers. 

My opinion is that I have no alternative 
but to follow the description in the deed and 
decree, adopting the calls of the former, if 
any discrepancy arising from clerical errors 
be found— and that the courses are to be 
taken as magnetic. The survey is to stop 
on reaching the shore, which is thence to be 
meandered to the point of beginning. The 
land below high water was not included in 
the original grant, and, of course, cannot be 
included in the survey of a subgrantee. 
With regard to Payson's survey, the only 
objection is as to the location of the south- 
ern exterior boundary. It is claimed that 
the line should run from the Portezuelo, 
along the crest of the hills to the Miconada 
of San Bruno, the point of beginning. The 
grant describes the land as bounded on the 
west by the Camino Heal and the Porte- 
zuelo, on the south by the rancho of Jose 
Sanchez. The diseno shows unmistakably 
that the southern line was intended to run 
along the southern base of the San Bruno 
mountains, from the bay to the road to San 
Jose, the road forming the western bound- 
ary. On the south lay the rancho of 
Sanchez, known as "Buri Buri." But for 
the ascertainment of this line between these 
ranchos, we are not left to the calls of the 
grants, or the indications of the disenos. A 
judicial possession was given, and measure- 
ment made ef the boundaries of the Buri 
Buri. The true location of the line thus 
established was considered and determined 
by this court in the Buri Buri case, the 
owners of both ranchos and all others inter- 
ested being parties to the proceeding. The 
establishment of the northern line of Buri 
Buri necessarily fixes the southern line of 
the adjoining rancho, as the grant of the 
latter calls for the former, as bounding it on 
the south. The official survey in this case has 
pursued the common boundary line from the 
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bay to the Camino Real, running ar or near 
the base of the bills, as indicated by the 
diseno, and as the line was fixed by the 
officer giving judicial possession. On reach- 
ing the road the boundary line turns to the 
north, following the road to and beyond the 
Portezuelo— thus forming the western bound- 
ary—the Camino Real and the Portezuelo 
the western boundaryi as called for in the 
grant. It appears to me that the official 
survey is, in this respect, correct. It is 
therefore approved, except as to the lines 
by which the excepted tract confirmed by 
Pierce— which must be modified as herein- 
before directed. It being understood that 
said excepted, tract shall in no case be sur- 
veyed so as to embrace lands within the 
exterior limits of the original grant and 
diseiio— and that> if the lands of the deed, 
when run, are found to include any such 
lands they must be modified so as to exclude 
them. 



Case No. 16,017. 

UNITED STATES v. PAYSON. 

[Hoff. Land Cas. 13S.] i 

District Court, N. D. California. June Term, 
1856. 

Mexican Land Grants. 

The validity of this claim is undoubted. 

Claim [by Henry R. Payson] for two 
leagues of land in San Francisco county 
[known as the "Rancho Canada de Guada- 
lupe" and "Visitacion y Rodeo Viejo"], con- 
firmed by the board, and appealed by the 
United States 

"William Blanding, U. S. Atty. 
B. O. Crosby, for appellee. 

BY THE COURT. The claim in this case 
was confirmed by the board, and it has been 
submitted on appeal without additional evi- 
dence, or tne statement on the part of the 
appellants of any objection to the validity of 
the claim. 1 have however, as has been my 
practice, examined the transcript on file, but 
have discovered no ground for reversing the 
decision of the board. The authenticity of 
the original grant seems undoubted, and the 
expediente is produced from the archives 
confirmed by a record or- note of the grant in 
the book- in which such entries were made. 
The land was occupied by the original gran- 
tee within the time limited, and appears ever 
since to have been held by him and his gran- 
tees as its notorious and recognized owners. 
The mesne conveyances appear to be regular 
and to vest the title to the land claimed by 
him in the present claimant. A decree con- 
firming the decision of the board must there- 
fore be entered. 

[See Cases Nos. 16,015 and 16,016.] 

i [Reported by Numa Hubert, Esq., and here 
reprinted by permission.] 



UNITED STATES (PEABODY v.). See 
Case No. 10,870. 



Case ETo. 16,018. 

UNITED STATES v. PEACO et al. 

[4 Cranch, C. C. 601.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1835. 

Riot— What Constitutes— Persons Present and 
Countenancing — Prior Conviction of 

Assault— Arrest op Judgment. 

1. To constitute a riot, it is not necessary 
that the violence and tumult actually commit- 
ted should have been premeditated by three or 
more persons assembled with intent to com- 
mit the same; nor that there should have been 
promises of mutual assistance, before or at 
the time of committing the actual violence. 

2. To charge a man with riot, who is seen 
in the crowd, after the commencement of the 
affray, it is not necessary to show that he 
was actively engaged in the affray, or ac- 
tively countenancing or supporting the same, if 
present and ready to give his support when 
necessary. 

3. A person convicted of assault and battery 
committed in a riot, may still be tried and con- 
victed of the riot. 

4. To constitute a riot, three or more per- 
sons must assemble, and either at the time of 
assembling, or afterwards, while assembled, 
intend, with force and violence, to do some 
unlawful aet, and mutually to assist each other 
against any who should oppose them in doing 
such act; and the act must be done in a vio- 
lent and turbulent manner, to the terror of 
the people. 

5. It is no good ground of arrest of judg- 
ment, in a criminal case, that the marshal did 
not summon forty-eight jurors, and the clerk 
draw twenty-three grand jurors, by ballot, ac- 
cording to the Maryland act of 1797, c. 87, 
which was only applicable to the county courts; 
nor that one of the petit jurors had been sum- 
moned and had served on the petit jury of the 
nest preceding term; such objections are too 
late, after the jurors are sworn. 

Indictment for a riot, which originated in 
a quarrel between the members of the Ty- 
pographical Society and some journeymen- 
printers in the employment of General Duff 
Green, and which was immediately pro- 
voked by an attack made by Harvey, one 
of those journeymen, upon Lowry, the sec- 
retary of a meeting of the society, in which 
General Green's men were designated as 
rats (which means, unworthy members of" 
the profession); a revised list of rats hav- 
ing been, on that day, published. 

After the evidence was closed on both 
sides, Mr. W. L. Brent, for the defendants, 
having cited 1 Russ. Crimes, 247, 249; 2; 
Chit. Cr. Law, 4S7; and 1 Starkie, 524,— 
prayed the court to instruct the jury: "1st. 
That to constitute a riot, the violence and. 
tumult must not only be premeditated, but 
the premeditation must be by three or four- 
persons assembling, or already assembled, 
together, with the intention to commit an. 
act, and afterwards committing the same 

i [Reported by Hon. William Crauch, Chief 
Judge.] 
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in a violent, turbulent manner, to the terror 
of the people. 2d. That should the jury be of 
opinion, from the evidence, that the dis- 
turbance, on the night of the 30th of May, 
spoken of by the witnesses, -was not pre- 
meditated, and arose upon a sudden quarrel 
or cause, produced by the previous attack 
on Lowry. and without promises of mutual 
assistance, before, or at the time, the de- 
fendants are not guilty of a riot. 3d. That, 
should the jury be of opinion, from the evi- 
dence, that the defendants did engage in 
the affray, after they had assembled to as- 
sist Lowry, who had been beaten, they are 
not guilty of a riot, unless it has been proven, 
by satisfactory evidence, that, before theii 
engaging therein, or at the time thereof, 
they formed themselves into a party of three 
or mere, and made mutual promises to assist 
one another. 4th. That, should the jury be 
of opinion, from the evidence, that the de- 
fendants were seen in the crowd, after the 
affray began, they are not guilty of a riot, 
unless it be satisfactorily proven that they 
were actively engaged in doing, countenan- 
cing, or supporting the same, or ready, if 
necessary, to support the same. 5th. That, 
in the present case, should the jury be of 
opinion, from the evidence, that the only 
proof of Walter's being in the affray, is 
from his having assaulted Madden, he is 
entitled to a verdict of acquittal, because 
he has been tried and found guilty of the 
said assault, and cannot be again tried and 
punished for the same." 

Which instructions THE COURT refused 
to give, but instructed the jury, that, before 
they can lawfully convict the defendants, 
upon this indictment, they must be satisfied, 
by the evidence, that the defendants, to 
the number of three or more, assembled; 
and, either at the time of assembling, or 
afterwards, while assembled, formed an in- 
tent, with force and violence, to do the 
acts charged in the indictment, or some of 
them, and mutually to assist each other 
against any who should oppose them in do- 
ing such acts; and that the defendants did 
the same in a violent and turbulent man- 
ner, to the terror of the people. That it is 
not material how suddenly that intent was 
formed, nor whether it was produced by the 
previous contest between Lowry and Har- 
vey. Nor is it necessary, to the conviction 
of the defendants, on this indictment, that 
they should have actually made formal 
promises to each other, of mutual assist- 
ance, if they had such a mutual intent. 
Nor is it necessary to their conviction, that 
those who were assembled, with intent to 
commit the acts charged in the indictment, 
should have been actively engaged therein, 
if they were present, and ready to support, 
if necessary. 

THE COURT refused to give the fifth in- 



struction prayed by the defendant's counsel, 
because, although the assault on Madden 
should be the only evidence of his being 
concerned in the riot (if it was one) and al- 
though he should have been 'punished for 
that assault, yet if he was one of the riot- 
ers, he is jointly guilty with all the rest of 
the defendants, of all the other outrages 
committed by them in that riot; and the 
punishment for the assault will be consid- 
ered (if he should be found guilty of the 
riot) when the court is about to apportion 
the punishment of the defendants according 
to their several degrees of guilt. Although 
an assault may be given in evidence upon 
a prosecution for a riot, yet it is not the 
only evidence necessary to support it. The 
true criterion of identity of eause of action, 
or of prosecution, is, that the same evidence 
will support both; the offences are quite 
distinct and different. An assault is not 
necessary to constitute a riot; nor are the 
ingredients of a riot necessary to constitute 
an assault. 2 Hawk. P. C. e. 35; 1 Chit. Cr. 
Law, 452. 

After a verdict against the defendants, 
their counsel moved in arrest of judg- 
ment, because forty-eight jurors were not 
summoned by the marshal, and twenty- 
three grand jurors drawn, by ballot, by the 
clerk, according to the provisions of the 
Maryland act of 1797, c. S7, § S; and because 
one of the petit jurors who sat upon the 
trial, had been summoned and served as a 
petit juror at the next preceding term, con- 
trary to the 3d section of the same act. 

THE COURT, however, overruled the mo- 
tion, being of opinion that the eighth sec- 
tion of the act of 1797, c. 87, applied only 
to the county court of Maryland* as this 
court had decided at the very commence- 
ment of its practice, when the following 
order was entered upon its minutes: "Fri- 
day, July 10, 1801. Ordered, by the court, 
that twenty-four grand jurors, and thirty- 
six petit jurors be summoned to the next 
term;" and such has been the practice ever 
since that time. In Burr's Trial [Case No. 
14,692d], it is said that any one, under a 
criminal charge, may, before the grand ju- 
ry is sworn, except to an irregularity in 
summoning them; from which an infer- 
ence is drawn, that after they are sworn 
the exception is too late. The third section 
of the act of 1797, c. 87, "that no person 
shall be summoned as a juror, by any sheriff 
or coroner of this state, to two general, or 
county courts successively," is* for the ease 
of jurors, and merely directory to the sum- 
moning officer. It constitutes no valid ex- 
ception to the qualification of the juror; 
and if it did, it is too late to take it after 
the juror is sworn. 

Motion overruled; and judgment upon the 
verdict. 
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Case KTo. 16,019. 

UNITED STATES v. PEACOCK. 

[1 Cranch, C C. 215.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1804. 

Criminal Law— Postponement of Venire— For- 
gery of Bill of Exchange — Indictment. 

1. A veuire may be postponed. 

2. In an indictment for forging a bill in the 
name of a fictitious drawer and indorser, it 
is not necessary to state any real subsequent 
indorsements. They are no part of the bill. 
The indorsement by the prisoner may be giv- 
en in evidence to prove his intent to defraud, 
although such indorsement be not set forth in 
the indictment. 

3. The omission of the words "account of" 
was fatal to the indictment. After jury sworn 
the court will not quash the indictment. The 
prisoner has a right to a verdict 

[4. Cited in U. S. v. Brown, Case No. 14,658, 
to the point that the person whose name is 
forged may testify for the prosecution under a 
charge of forgery.] 

Indictment for forgery. A venire was or- 
dered to this day, Thursday, January 17, 1805, 
and upon request of the prisoner [B. W. Pea- 
cock] the trial was postponed until Monday 
next; whereupon the jurors summoned were 
ordered to attend on Monday. The like was 
done in the case of U. S. v. Williams [Case 
No. 16,709] at last term. This indictment 
was for the forgery of a foreign bill of ex- 
change in the name of a fictitious drawer 
and payee and indorser, with intent to de- 
fraud Sperry & Barnes, to whom the prisoner 
had sold the bill and indorsed it. 

P. B. Key, for the prisoner, objected to the 
bill being given in evidence; it being in- 
dorsed by the prisoner and W. Thornton, 
and by Crow, Wright & Co., and the indorse- 
ments not being set forth in the indictment. 

Mr. Jones, for the United States. The in- 
dorsement is no part of the bill. As between 
the indorser and indorsee the indorsement is 
the drawing of a new bill; and as between 
the bolder and the drawee it is only an as- 
signment. In setting forth the intent to de- 
fraud any party, it is not necessary to set 
forth the manner; but the general intent is 
sufficient. This appears clearly from all the 
authorities. Gilb. (Lofft) Ev. 690; Bex v. 
Powell, 2 W. Bl. 787; 1 Leach, 77, Case 43. 
The manner Is matter of evidence. Forgery 
at common law may be of an order to pay 
money. An objection was taken, in that 
case, that the indictment did not set forth 
that J. Ward had alum of the Duke of Buck- 
ingham in his hands whereby it would ap- 
pear that the Duke of Buckingham could be 
injured by the draft But it was held not 
necessary; if the Duke of Buckingham might 
be defrauded thereby, it was sufficient to 
constitute the crime of forgery at common 
law. Rex v. Ward, 2 Ld. Eaym. 1461, 2 
Strange, 747. 

'i [Reported by Hon. William Cranch, Chief 
Judge.] 
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Mr. Key. The drawer and drawees are 
fictitious. If I draw a bill in the name of a 
fictitious drawer and drawee, and keep it in 
my pocket it is no offence; for it cannot be 
with intent to defraud persons not existing; 
no intent to defraud could be alleged until 
it was indorsed; the intent must be proved 
by acts; untu indorsed there can be no evi- 
dence of the intent to defraud Crow, Wright 
& Co.; the intent did not commence until the 
bill was indorsed. The forgery in this ease, 
if it exists, did not exist until it was indorsed 
and thrown into circulation with intent to 
defraud some person. It cannot appear to 
be a criminal act unless it be stated in the 
indictment thai the bill was thrown into cir- 
culation. The indictment states that the 
bill was payable to the order of R. W. Pea- 
cock; and does not state that R. W. Peacock 
even appointed to whom it should be paid; 
and therefore there was no person who could 
receive the money; the bill had no operation 
until indorsed by R. W. Peacock. If the bill 
had been drawn in the name of a real person, 
then it might have been criminal; but being 
in a fictitious name, the indictment must 
show the facts by which it shall appear that 
injury could arise to some person. Instru- 
ments in indictments must be set forth in 
hsec verba; if the omission of a letter makes 
it a different word, it is fatal; a fortiori, the 
omission of the indorsement, whieh indorse- 
ment constitutes the essence of the offence. 
McNal. Ey. 511, 513. R. W. Peacock was a 
party on the face of the bill; and it was nec- 
essary (in order to show that the faet was 
criminal) to state his indorsement. This in- 
dorsement was essential to the negotiability 
of the bill. Upon this indictment they have 
charged the forging a bill never negotiated; 
and which "without negotiation is an innocent 
paper. The case in Lord Raymond, as to 
forgery at common law, is not law. 2 McNal. 
Ev. 637. It was decided since the coloniza- 
tion of Maryland: By the common law there 
could not be a forgery of a bill of exchange. 
There is a difference between forging the 
name of a real person, and putting in a ficti- 
tious name; this cannot be to the injury of 
the fictitious person; but in the former case 
it may be to the injury of the real person; in 
the case of a fictitious person it can injure no 
one until indorsed; before indorsement it is 
an innocent set. 

Mr. Jones. The only question is whether 
the indorsement constituted a part of the 
bill; the omitted indorsements are true, and 
therefore it is not necessary to state them. 
If the bill was forged with intent to defraud, 
although it might have been kept in his pock- 
et and nevei negotiated, it is sufficient to 
constitute the offence The case of a forged 
lease and release (Rex v. Crooke, 2 Strange, 
901), which were imperfect? and therefore in- 
operative, was held to be a case of forgery; 
the intent being proved. It is not necessary 
to state that the forged bill was published 
(Rex v. Ward, Ld. Raym. 1461). 
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THE COURT was of opinion that on the 
first count, in which the offence charged is 
the forging of the bill with the intent to de- 
fraud some person therein mentioned, this 
intent may he proved by after circumstances, 
without their being set forth. The indorse- 
ment of the bill by the prisoner is one of those 
circumstances, and is not a part of the bill; 
evidence may therefore be offered of the 
making of the bill produced by the attorney 
of the United States, notwithstanding the in- 
dorsements are not set out in the indictment. 

Mr. Key objected to the bill going in evi- 
dence under the indictment, it having the 
words "account of in it, which are not in 
the bill set forth in the indictment. This 
variance was admitted to be fatal. 

Mr. Jones then moved the court to quash 
the indictment; but 

THE COURT refused to quash it, being of 
opinion that the prisoner had a right to a 
verdict. 

Verdict for the prisoner. 

Mr. Jones, after verdict, renewed his mo- 
tion to quash the indictment. Granted; no 
objection being made. 

The prisoner was afterwards at the same 
term convicted upon another indictment, for 
a similar forging of another bill, on the trial 
of which the same objection was taken, that 
the real subsequent indorsements should 
have been set forth in the indictment. But 
the objection was again overruled by THE 
COURT. 

To show that a fictitious bill may be for- 
gery, the following cases were cited: Lewis' 
Case, Fost. Crown Law, 116; Bolland's Case, 
1 Leach, 83, Case 47; Lyon's Case, 2 Leach, 
597, Case 267; Taft's Case, 1 Leach, 172, Case 
S8; Taylor's Case, Id. 214, Case 106; and Mof- 
fatt's Case, Id. 431, Case 200. 



Case Ho. 16,030. 

UNITED STATES v. PEARCE. 

[2 McLean, 14.] i 

Circuit Court, D. Michigan. Oct. Term, 1837. 

Postmasters — Vacation of Office — Detention 
of Letter— Stealing Letter. 

1. A postmaster, until the action of the post- 
master general, does not vacate his office by 
remaining out of the neighborhood of the of- 
fice. 

2. If he keep the office by an assistant he is 
still responsible to the department and to in- 
dividuals. 

3. The 21st section of the postoffice law [4 
Stat. 107] which prescribes a punishment for 
the detention of a letter or packet, refers to a 
letter or packet detained, before it reaches the 
place of destination. 

[Cited in brief in Shirk v. People, 121 111. 
63, 11 N. E. 888.] 

4. The stealing or taking a letter, &c, as ex- 
pressed in the same clause, in the 22d section, 
means a clandestine taking— not a taking 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 



through mistake, or with an innocent intent- 
It must be a taking with a criminal intent. 
[Cited in U. S. v. Marselis, Case No. 15,- 

725; Re Burkhardt, 33 Fed. 27.] 
[Cited in Bloom v. City of Xenia, 32 Ohio* 
St. 461.] 

The district attorney appeared for plain- 
tiff, and for defendant [Josiah Pearee]. 

OPINION OF THE COURT. This was an 
indictment under the postoffice law. It con- 
tained two counts as follows: "That the de- 
fendant was employed in the postoffice de- 
partment of the United States, as an assistant 
to Lemuel Brown, the postmaster of the Unit- 
ed States at the said township of Shiawassee, 
and did then and there unlawfully and forci- 
bly detain from the said Lemuel Brown, post- 
master, as aforesaid, two packages of letters 
with which he, the said Josiah Pearee, was 
then and there intrusted, as such assistant to 
the said Lemuel Brown, postmaster, as afore- 
said, against the peace," &c. "And the jurors 
aforesaid, upon their oaths aforesaid, do fur- 
ther present that the said Josiah Pearee, to 
wit: on the 25th day of January, 1839, at the 
said township of Shiawassee, in the district 
aforesaid, unlawfully, fraudulently and de- 
ceitfully, did take from the mail of the United 
States three packages of letters, against the 
peace," &e. It was proved that Lemuel 
Brown was postmaster, and being about to 
leave the neighborhood for some months, he 
appointed Pearce ? the defendant, assistant, 
the person who had acted as assistant in the 
office being unwell. After an absence of 
about three months Brown returned, and 
finding that the defendant had removed the 
office to his own house, and that there was 
complaint respecting the removal, he called 
on the defendant, at his house, in company 
with his former assistant whose appointment 
had not been revoked, and informed the de- 
fendant that he would relieve him from any 
further care of the office, and would take the 
papers, &e. Certain letters directed to the 
postmaster, received in his absence, and oth- 
ers received by the last mail, and the dead 
letters were handed to him; but the defend- 
ant refused to deliver the other letters, or 
pay over the money he had received for post- 
age, and seizing _a gun threatened to shoot 
the postmaster if he did not leave the house. 
The postmaster retired, and left the letters 
he had received with his former assistant, 
with instructions to act as his assistant. He 
did so, and handed out the letters in his pos- 
session as they were called for. The post- 
master boarded at the house, with the as- 
sistant, at which the office was kept. In the 
course of two or three days after this, the 
defendant made oath before a justice of the 
peace that certain property had been stolen 
or fraudulently taken from him, specifying 
certain letters, &c, which were legally in 
his possession; on which a search warrant 
was issued, and the letters in the possession 
of the regular assistant taken from him, and 
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he was arrested and taken before a justice of 
the peace. On examination the assistant was 
released, hut the letters were delivered over 
by the justice to the defendant, who con- 
tinued for some days to open the mail and 
hand out letters, claiming a right so to act 
by virtue of his appointment. The postmaster 
then applied to the authority of the United 
States, instituted a prosecution against the 
defendant, and, through the instrumentality 
of the marshal, obtained possession of the 
postoffice, letters and papers. 

The defendant offered evidence to prove 
that the postmaster had agreed to resign the 
office in his favor; that he had sold him the 
case in which the letters were deposited; 
that he had removed from Shiawassee, and, 
consequently, had, under the law and in- 
structions of the department, vacated the of- 
fice. And in support of this last position the 
postoffice act was read, which provides that 
no person shall hold the office of postmaster 
who does not reside at the place where the 
office is kept. But THE COURT held that 
this provision was directory to the postmaster 
general, and, indeed, was imperative on him; 
but that until he acted, the postmaster and 
his sureties were responsible to the depart- 
ment, and to individuals who should be in- 
jured by any neglect of duty in the office. 
That if the postmaster had intended to re- 
move, about which fact there was contradic- 
tory evidence, the weight of the evidence be- 
ing decidedly against the allegation that he 
had removed, it could constitute no justifica- 
tion to the defendant. 

The evidence being closed the district at- 
torney claimed a conviction of the defendant 
under that part of the 22d section of the post- 
office act of 1825, which provides, that "if 
any person shall steal the mail, or shall steal," 
or take from, or out of, any mail, or from, or 
out of, any postoffice, any letter or packet 
therefrom, or from any postoffice, whether 
with or without the consent of the person 
having custody thereof, and shall open, em- 
bezzle or destroy, any such mail, letter or 
packet, the same containing any article of 
value, &c, shall, on conviction thereof, be im- 
prisoned not less than two, nor exceeding ten 
years." And it is insisted that a conviction 
should be had,' also, under the 21st section, 
for the detention of letters, on the first count 
in the indictment. The 21st section provides, 
that "if any person employed in any of the 
departments of the postoffice' establishment, 
shall unlawfully detain, or open", any letter, 
packet or mail of letters, with which he shall 
be intrusted, or which shall have come into 
his possession, and which are intended to be 
conveyed by post," "he shall, on conviction 
thereof, be punished, &c. The evidence does 
not show that the defendant detained any 
letters which came into his possession, "and 
which were intended to be forwarded by 
mail;" and it is the detention of such letters 
that is punishable under this clause of the 
statute. It applies to letters in transitu, and 

27FED.CAS.— 31 
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•which have not reached their place of des- 
tination; letters deposited in a postoffice to- 
be forwarded, or handed to a mail carrier on 
his route, between postoffiees, come within? 
the provision if fraudulently detained. As 
there is no evidence against the defendant,, 
showing the detention of such letters, he can- 
not be convicted on the first count in the in- 
dictment. More difficulty arises in giving a 
construction to the 22d section as applying 
to the facts proved. The language of the act 
is. if any person shall steal, or take from any 
mail or postoffice a letter, &c, shall be pun- 
ished, &e. Now to give a literal construction 
to this language, the taking from the mail, or 
a postoffice, a letter, is punishable the same 
as for stealing it. This could not have been 
the intention of the legislature. A mere taking 
may be an innocent act, as if done through 
mistake, or, without any criminal intent; and 
we find in the latter part of the same section 
that, if any person shall take any letter or 
packet not containing any article of value, out 
of a postoffice, a very different punishment 
is inflicted. It could not have been the in- 
tention of the legislature to provide different 
penalties for the same act; and, consequently, 
the taking in the part of the section first cit- 
ed, must either be limited to letters contain- 
ing some article of value, .or to a felonious 
taking. The taking of a letter which contains 
an article of value, is limited in this section 
to a taking with or without the consent of the 
person having the custody thereof, and where 
such letter is embezzled or destroyed. This 
provision does not embrace the class of of- 
fences provided for in the previous part of the 
section, which is stealing or taking. The de- 
sign of the taking is shown by the embezzle- 
ment or destruction of the letter. But is a 
simple taking, without a felonious intent, pun- 
ishable the same as for stealing? We think,, 
when the statute is taken together, and its 
object and scope are considered, that such a 
construction cannot be sustained. To come 
within this provision of the statute, the tak- 
ing must not only be unlawful but felonious; 
it must be a clandestine taking— such as 
would amount to larceny of personal property. 
This construction is not only justified by a 
different punishment being provided in the 
same section, for taking a letter from a post- 
office, but by the first taking being placed in 
the same class and punished as for the steal- 
ing or the embezzlement of a letter. 

The conduct of the defendant was highly 
reprehensible in refusing to surrender the of- 
fice, on the demand of the postmaster; and 
still more so on his obtaining possession of 
the letters delivered to the postmaster, under 
the forms of law. This proceeding was an 
aggravation of his offence, and can only be 
palliated, in any degree, by the ignorance of 
those who were engaged in it. It was a pros- 
titution of the forms of law to attain an il- 
legal object. But unless the defendant in 
taking the steps he did take had a criminal 
intent, he is not guilty under the above sec- 
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tion. If he was honestly engaged in the prose-, 
cution of what he supposed to be a right, and 
his whole conduct evinced nothing more than 
a disposition to hold the office and fairly to 
discharge its duties, he was not guilty of a 
felonious taking within the meaning of the 
statute. It is the intent, in all instances, 
which constitutes the crime, and which is 
ascertained by the acts of the offender. In 
many instances the act itself being a crime 
of great enormity, the whole burden of prov- 
ing an innocent intent is devolved on the par- 
ty accused. In this case enough appears in 
the evidence to show that the defendant did 
not intend to steal the mail, or any letters or 
packets from the postomce. Of this, how- 
ever, the jury can judge. 

Verdict not guilty. 



Case No. 16,021. 

UNITED STATES v. PEARCE et al. 

[2 Suran. 575.] i 

Circuit Court, D. Massachusetts. May Term, 
1837. 

collectohs of customs — emoluments — removal 
from Office. 

The act of congress of 1822, c. 107 [3 Stat. 
693], provides, that whenever the emoluments 
of certain collectors of the customs "shall ex- 
ceed §3,000 in any one year, &c. the excess 
shall in every such case be paid into the treas- 
ury of the United States." The defendant was 
collector of the port of Gloucester, and was re- 
moved from office July 29th, 1829. From Jan- 
uary 1st of the same year to the day of his 
removal, he had received for salary, fees, and 
commissions $3,457.S3; the excess of this over 
$3,000, after deducting certain legal expenses, 
he paid to the treasury of the United States. 
Held, that all the fees and commissions re- 
ceived by the collector are to be deemed to he 
received for his own use, until they exceed the 
maximum amount of $3,000; that the defend- 
ant was, therefore, absolutely entitled, in his 
own right, to the fees and emoluments of of- 
fice, not exceeding $3,000, received during the 
seven months preceding his removal, although 
he did not continue in office a whole year from 
January 1st; and that the year of his suc- 
cessor in office commenced on the day of his 
appointment, and ended with the same day in 
the succeeding year. 
{Cited in Hooper v. Fifty-One Casks of Bran- 
dy, Case No. 6,674; U. S. v. Wendell, Id. 
10,666.] 

{Error to the district court of the United 
States for the district of Massachusetts.] 

Debt by the United States upon the official 
bond of the collector of the port and district 
of Gloucester, in Massachusetts. Plea, non 
e&t factum. At the trial the jury found a 
verdict for the plaintiffs for the sum of $1,- 
157 67, upon which judgment was rendered 
in the district court of Massachusetts district 
in favor of the plaintiffs. [Case unreported.] 
There was a bill of exceptions taken at the 
trial by the plaintiffs, upon which the present 
writ of error was brought. From that bill of 
exceptions it appeared, that the defendant, 

i [Reported by Charles Sumner, Esq..] 



William Pearce, (the time of whose appoint- 
ment did not appear,) was collector of the cus- 
toms for the port of Gloucester, in 1829, and 
was removed from that office, by the presi- 
dent, on the 29th of July of the same year. 
Between the 1st day of January of the same 
year and the day of his removal from office, 
he had received, for salary, fees and com- 
missions, the sum of $3,457 S3, of which 
$144 70 was for salary, $473 35 for fees, and 
$2,839 78 for commissions. From this aggre- 
gate sum there was deducted the sum of 
$216 62 for official expenses during that pe- 
riod, and the sum of $241 21 paid over by 
Pearce to the treasurer of the United States. 
The balance, $3,000, Pearce claimed a right 
to retain as the maximum compensation for 
his services for the year 1829. The United 
States allowed to Pearce the sum of $1,- 
736 41, the maximum compensation from the 
1st of January, 1829, to the time of his re- 
moval from office, and insisted upon their 
right to the balance ($1,263 28). And the dis- 
trict attorney, at the trial, accordingly prayed 
the district judge so to instruct the jury; 
which instruction the district judge refused to 
give; and instructed the jury, that Pearce had 
a right, by law, to retain the whole of the 
said sum of $3,000 for his compensation from 
the 1st of January, 1829, to the day of his 
removal from office; and the jury, according- 
ly, in their verdict disallowed this claim of 
the United States. 

J. Mills, U. S. Dist. Atty. 
R. Choate, for defendant. 

STORY, Circuit Justice. The only question, 
arising upon this writ of error, is upon the 
instruction given to the jury by the learned 
judge of the district court, as set forth in the 
bill of exceptions. The question, then, is, 
whether this instruction is correct in point of 
law; and the solution of it depends upon the 
true interpretation of the statutes of the 
United States upon this subject. The only 
statutes upon this subject are the statute 
of 1799, c. 129, § 2 [1 Story's Laws, 604; 
1 Stat. 704, c. 23], and the statute of 1822, 
c. 107 [1 Stat. 693]. The former statute pro- 
vides for the payment to the collectors bf 
the customs of certain fees and emolu- 
ments for their own use, the fees to arise 
from certain specified official acts and pa- 
pers, and the emoluments to arise from a cer- 
tain specified per centage on all moneys re- 
ceived by them 'on account of duties on goods 
imported, and on the tonnage of ships and ves- 
sels. And, in addition to the allowances 
above mentioned, it further provides, that 
certain collectors (among whom is the collector 
of the port of Gloucester) shall be annually 
paid the sum of $250. In another section it 
further provides, that, when a collector shall 
die, or resign, the commissions, to which he 
would have been entitled on the receipt of the 
duties bonded by him, shall be equally divid- 
ed between him, or his personal representa- 
tive, and his successor, whose duty it shall 
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be to collect the same. It is very clear, that, 
under this statute all the fees and emolu- 
ments (exclusive of the salary, which would 
he governed by other principles,) actually re- 
ceived by any collector, during his continu- 
ance in office, would belong to him for his 
own- use, notwithstanding his subsequent re- 
moval from office within the same official 
year. And unless the statute of 1822, c. 107, 
has made some different provision, changing 
this result, it is equally clear, that the Unit- 
ed States have no title to demand the bal- 
ance, which they now seek to recover from 
Pearce, the collector. We are, therefore, 
driven to the consideration of this last stat- 
ute. After having limited, in the 8th section, 
the emoluments of the collectors of the ports 
of Boston, New York, Philadelphia, Baltimore, 
Charleston, Savannah, and New Orleans, to 
a certain sum, the statute proceeds, in the 
9th section, to provide, "that whenever the 
emoluments of any other collectors of the 
customs shall exceed $3,000, in any one year, 
after deducting therefrom the necessary ex- 
penses incident to his office in the same year, 
the excess shall, in every such case, be paid 
into the treasury of the United States." Now, 
in point of fact, Pearce has paid all the ex- 
cess over the $3,000, received by him in the 
year 1S29, into the treasury for the use of 
the United States. So that, in a literal sense, 
he has complied with the very terms of the 
act. But the argument for the United States 
is, that the $3,000 is intended by the statute 
as the maximum compensation for the serv- 
ices of the collector for the whole year; and 
that consequently, if he serves only for a 
part of the year, he is entitled at most only 
to a compensation pro rata for the proportion- 
ate period, less than a year, of his services. 
Now, assuming the first branch of the argu- 
ment to be true in a general sense, there is 
nothing in the statute, which sustains the 
latter dependent branch, and authorizes a 
pro rata -compensation for the services of the 
collector for a part only of the year. If he is 
entitled to such compensation, it is, because 
an equity is superinduced upon the statute, 
not comprehended by its terms, pr its pro- 
fessed objects, but flowing from the general 
principles of natural justice. On the other 
hand, if we are to construe the language of 
the statute according to the natural import of 
the words, as founded upon, and not super- 
seding the provisions of the same act, there is 
no necessity for any such superinduced eq- 
uity. All the fees and commissions, receiv- 
ed by the collector, are to be deemed to be 
received for his own use, until they exceed 
the maximum amount of three thousand dol- 
lars; and the excess only, afterwards receiv- 
ed, belongs to the government. So, that un- 
til he has received $3,000, whatever he re- 
ceives is for his own sole use without farther 
account; and there is not a word in the stat- 
ute, which justifies the conclusion, that, what 
he has received primarily for his own use, is 
afterwards, by anj- subsequent events, to be 
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treated as received for the use of the gov- 
ernment. The language of the statute for- 
bids any such interpretation. It declares, that 
the excess beyond the maximum amount, and 
not any portion received below that sum, • 
shall belong to the United States. The right, 
or trust, attaches to the excess, and not to 
the whole sum received. 

If the argument be well founded, then, if 
Pearce had received during his continuance 
in office only $500, for his salary, fees, and 
emoluments; and afterwards his successor 
in office had received $2,500 before the close 
of the same year (1829), Pearce would never- 
theless, have been entitled to one moiety of 
the $3,000; that is to say, $1,000 beyond the 
fees and commissions, which accrued during 
the time, in which he was collector. Such a 
doctrine has never been maintained in any 
judicial tribunal; and, I presume, has never 
yet been asserted by the government. For, 
in effect, it would be to transfer from the 
collector for the time being the fees and 
emoluments, given to him by the very terms 
of the statute of 1799, c. 23, to another per- 
son, who was not the collector, when those 
fees and commissions accrued. But, let us 
put the ease a little farther, and suppose, that 
the new collector, after having thus received 
$2,500 in the year 1829, should, during the 
residue of his first official year up to the 
time when his predecessor was removed, and 
he was appointed in his stead, have received 
only $500 more; then he would be entitled, 
according to the strict terms of the law, to re- 
tain the $500 for himself. But, according to 
the argument, he would be entitled to the 
$3,000, subject to the deduction of the $1,000 
belonging to his predecessor; that is to say, 
he would be entitled to $2,000 only. Surely 
this cannot be a safe or just interpretation of 
the statute. 

Again, suppose Pearce, before his removal 
from office, had received for salary, fees, and 
commissions $2,500 only. In such a case 
there would be no excess received by him 
while in office, in any one year; and, under 
such circumstances, the terms of the statute 
would not reach his case. He would be en- 
titled to retain the $2,500. Why? Because 
the statute of 1799, c. 23, the only one, which 
gives him the right, gives the fees and emolu- 
ments to him for his own use, as soon as they 
accrue. 

The truth is, that the statute of 1799, c. 23 
(and in this respect it stands wholly untouch- 
ed and unrepealed), gives to the collector fees 
and commissions for certain acts and services 
performed officially by him, as a compensa- 
tion therefor. When the services are per- 
formed, and not till then, the right attaches; 
and all that the act of 1S22, e. 107, professes 
to do, is to limit the aggregate amount of 
those fees and commissions (together with 
the fixed salary) to the maximum of $3,000, 
and to make the excess, received by the col- 
lector, a trust fund for the United States. 
This is the natural, and appropriate meaning 
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of the language. But the argument for the 
United States would give the fees and com- 
missions, in many cases, not to the collector, 
who performed the services; but to another 
collector, by whom they had not been per- 
formed. And this not only in the case of a 
vacancy by a voluntary act of the collector, 
such as his resignation, and the case of a 
vacancy by inevitable accident, as his death; 
but also in case of a vacancy occasioned by 
the direct power of the executive in removing 
him from office. So that the collector, who 
has borne the burthen, and performed the 
service, is to yield up his rights, not to the 
government, as a case of excess, but to his 
fortunate and unburthened successor. Well 
might he exclaim in such a case, in the lan- 
guage of the poet, on another occasion, "Sic 
vos non vobis. Hos feci versiculos; tulit alter 
honores." 

Besides; in my judgment, the true inter- 
pretation of the statute applies, and can ap- 
ply, in its language only to one and the same 
collector. The words are, "whenever the 
emoluments of any other collector shall ex- 
ceed $3,000 in any one year, the excess shall, 
in every such case, be paid into the -treasury." 
The statute does not look to the case of two 
different collectors within any one year, or 
join them together for any period of a year. 
When does the year of any collector begin 
and end in the sense of the statute? Plainly, 
in my judgment, it begins on the day of his 
appointment, and ends with the same day of 
the succeeding year. It has nothing to do 
with the beginning or end of the official year 
of his predecessor, or with that of the cal- 
endar j'ear. If the statute meant, what the 
argument supposes, its language would have 
been very different. It would have declared, 
that the emoluments of the collector or col- 
lectors of any other port shall not, in the ag- 
gregate, exceed in any one year, calculated 
from the 1st day of January and to the 31st 
day of December of the same year, the sum 
of $3,000; and when there shall be more than 
one collector of the same port in any one 
year, the emoluments of the whole year shall 
be apportioned among them pro rata, ac- 
cording to their respective terms of service. 
Now, this is the true scope of the argument; 
and upon the slightest examination it is ap- 
parent that it is not possible, by any strain- 
ing of language, to bend the words of the 
statute to such an import. In short, the 
court would be making a new statute, instead 
of construing an old statute, by such an inter- 
pretation. I am not bold enough to undertake 
such an enterprise. It may be, that there 
would be more wisdom in such a provision, 
than there is in the existing law (though it 
may well be doubted). But that is a matter 
for the consideration of congress, and not for 
courts of justice. The case of a commis- 
sion merchant, who is to receive a compensa- 
tion for selling goods at a given per eentage, 
not to exceed in the whole a given sum, which 
has been put by the district attorney, is cer- 



tainly very much in point. But it is only 
changing the actors, and not the drama. It 
is the argument of idem ad idem, resolving 
itself into the old maxim of antiquity, "Nil agit 
exemplum litem, quod lite resolvit." 

Upon the whole, my opinion is, that by the 
statute, the collector, who receives, while in 
office, the fees and emoluments of his office, 
not exceeding $3,000, is absolutely entitled to 
them in his own right, whether he continues 
in office during the whole year or not. The 
judgment of the district court is, therefore, 
affirmed. 
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. UNITED STATES v. PEARL. 

[5 Crunch, O. O. 392.] i 

Circuit Couit, District of Columbia. March 
Term, 1838. 

Larceny — Taking Br Hackney Coach Driveu — 
Indictment. 

1. If the owner of goods, by mistake or ac- 
cident, leaves them in a hackney coach, and 
the driver finds them there, and, knowing to 
whom they belong, takes and converts them 
to his own use with intent to steal them, he is 
guilty of larceny. 

2. In an indictment under the penitentiary 
act [4 Stat. 448], for stealing bank-notes, quaere 
whether, it is not necessary to state the name 
of the hank and the date of the notes? 

Indictment, under the penitentiary act 
(section 9) [against negro Frank Pearl] for 
stealing "one silk reticule of the value of 
twenty cents, one silver pencil of the value 
of one dollar, one bank note to the amount 
of fifty dollars, of the value of fifty dollars, 
for the payment of fifty dollars; three bank 
notes, of the value of ten dollars each, to 
the amount of ten dollars each, for the pay- 
ment of ten dollars each; of the bank notes, 
goods, and chattels of one Elizabeth Lee," 
"against the form of the statute," &c. 

W. L. Brent and Mr. Dandridge, for de- 
fendant, objected to evidence being given 
upon the charge of stealing the bank-notes, 
because they were not sufficiently described 
in the indictment The name of the bank 
should have been stated, and the date of 
the notes, that it may appear that there was 
any such bank in existence at the date of 
the notes. They cited Starkie, Cr. PI. 21U r 
217, upon the statute of 2 Geo. n. c. 25, § 3, 
which provides for the punishment of per- 
sons for stealing "any bank-notes." An in- 
dictment under that statute describes the 
bank-note as being "a bank-note of the gov- 
ernor and company of the Bank of Eng- 
land." If it is sufficient to describe the 
thing in the words of the statute, this would 
have been a sufficient indictment if it had 
merely stated that the defendant had feloni- 
ously taken and carried away "the property 
of Mr. Lee, of the value of five dollars." 

Mr. Key, contra, contended that it was 
sufficient to charge the offence in the words 

1 [Reported by Hon. William Crancli, Chief 
Judge.] 
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of the statute. The English precedents, un- 
der the statute of 2 Geo. II. c. 25, § 3, are 
so. They merely describe the note as "one 
hank-note." 3 Chit 917, 973, note a, 974; 
Archb. Or. Law, 130; 2 Leach, 1103; 2 East, 
P. 0. 602; Rex v. Johnson, 3 Maule" & S._ 
547; 2 Russ. Crimes, 170. 

THE COURT (THRUSTON, Circuit Judge, 
absent), said the question had better be re- 
served for a moc'.on in arrest of judgment, 
and thereupon evidence was given as to the 
bank-notes. 

Mr. Brent contended before the jury that 
if a man finds goods and converts them to 
his own use with intent to steal them, it is 
not felony; and cited to the jury several au- 
thorities, of which the court did not take a 

note. 

Whereupon Mr. Key prayed the court to 
instruct the jury, that if they believe, from 
the evidence, that Mrs. Lee left her reticule, 
pencil, and bank notes in the prisoner's 
hackney-coach by mistake or accident, and 
that the prisoner found them there, and 
knew them to belong to her, and took and 
converted them to his own use with intent 
to steal them, then he is guilty of larceny. 

Mr. Key cited Wynne's Case, 1 Leach, 413; 
2 East, P. C. 664; 2 Russ. Crimes, 101. 

THE COURT (THRUSTON, Circuit Judge, 
absent) gave the instruction as prayed. 

Mr. Brent then prayed the court, in sub- 
stance, to instruct the jury, that if Mrs. Lee 
lost the property, and the defendant found 
it and converted it to his own use, with in- 
tent to steal it, it is not felony. 

But THE COURT refused. 

Verdict, ♦'Guilty." 

There was a motion in arrest of judgment; 
but before it was argued, the president par- 
doned the defendant, and he died. 



UNITED STATES (PEGRAM v.). See Case 
No. 10,906. 

Case "NTo. 16,033. 

UNITED STATES v. PELLETREAU. 

[14 Blatchf. 126.] i 

Circuit Court, E. D. New York. Feb. 5, 
1877. 

Offenses under Postal Laws — Embezzlement 
and Stealing of Letters. 

1. Under section 5467 of the Revised Stat- 
utes, an indictment will lie which charges a 
person employed as a letter carrier in the. pos- 
tal service, with having embezzled a letter 
which was intended to be conveyed by mail 
and contained an article of value, and had been 
entrusted to him, and had come into his pos- 
session as such letter carrier. 

[Cited in U. S. v. Wight, 38 Fed. 107; . U. S. 
v. Larcher, 134 U. S. 632, 10 Sup. Ct. 628.] 

2. Said section 5467 is not confined to the of- 
fence of stealing or taking things out of a 
letter, packet or bag. 

[Cited in U. S. v. Falkenhainer, 21 Fed. 627.] 

[Cited in U. S. v. Fuller, 4 N. M. 358, 20 

Pac. 177.] 

i [Reported by Hon. Samuel Blatchf ord, Cir- 
cuit Judge, and* here reprinted by permission.] 
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[This was an indictment against John Pel- 
letreau for embezzling a letter from the 
United States mails. Heard on motion to 
quash.] 

Asa W. Tenney, U. S. Dist Arty. 
John J. Allen, for defendant 

BENEDICT, District Judge. This is a 
motion to quash an indictment framed un- 
der section 5467 of the Revised Statutes of 
the United .States, upon the ground that 
the facts stated do not constitute an of- 
fence. The averments of the indietment 
are, that the accused was a person employ- 
ed as a letter carrier in the postal service 
of the United States, and embezzled a cer- 
tain letter, described, which was intended 
to be conveyed by mail, and which con- 
tained an article of value, described, which 
said letter had been entrusted to the ac- 
cused, and had come into his possession as 
such letter carrier. The contention in be- 
half of the accused is, that the only offence 
created by section 5467 is that of stealing 
or taking things out of a letter, packet or 
bag. The section is in these words: "Any 
person employed in any department of the 
postal service who shall secrete, embezzle, 
or destroy any letter, packet, bag, or mail 
of letters intrusted to him, or which shall 
come into his possession, and which was 
intended to be conveyed by mail, or carried 
or delivered by any mail carrier, mail mes- 
senger, route agent, letter carrier, or other 
person employed in any department of the 
postal service, or forwarded through or de- 
livered from any post office or branch post 
office established by authority of the post- 
master-general, and which shall contain any 
note, bond, draft, check, warrant, revenue 
stamp, postage stamp, stamped envelope, 
postal card, money order, certificate of 
stock, or other pecuniary obligation or se- 
curity of the government, or of any officer 
or fiscal agent thereof, of any description 
whatever; any bank note, bank post bill, 
bill of exchange, or note of assignment of 
stock in the funds; any letter of attorney 
for receiving annuities or dividends, selling 
stock in the funds, or collecting the inter- 
est thereof; any letter of credit, note, bond, 
warrant, draft, bill, promissory note, cove- 
nant, contract, or agreement whatsoever, for 
or relating to the payment of money, or 
the delivery of any article of .value, or the 
performance of any act, matter or thing; 
any receipt, release, acquittance, or dis- 
charge of or from any debt, covenant or 
demand, or any part thereof; any copy of 
the record of any judgment or decree in 
any court of law or chancery, or any ex- 
ecution which may have issued thereon; 
any copy of any other record, or any other 
article of value, or writing representing the 
same; any such person who shall steal or 
take any of the things aforesaid out of 
any letter, packet, bag, or mail of letters 
which shall have come into his possession, 
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either in the regular course of his official 
duties or in any other manner whatever, 
and provided the same shall not have been 
delivered to the party to whom it is direct- 
ed, shall he punishable by imprisonment at 
hard labor for not less than one year nor 
more than five years," It is contended that 
this section omits to say that persons doing 
any of the acts that are mentioned in the 
section prior to the last semicolon in it shall 
be liable to punishment, and makes punish- 
able only the acts mentioned after the 
words "any such person who shall," fol- 
lowing the semicolon. But this construc- 
tion of the section is entirely too strict even 
for a criminal statute. It is conceded, that, 
if the conjunction "and" had been inserted 
between the semicolon and the words "any," 
the statute would be complete. But, the 
omission of the conjunction, by way of el- 
lipsis, in such statutes, is a very common 
thing. Sections 5463 and 5-464: just above, 
present several instances of such omissions. 
The intention of the statute is as plain with- 
out the conjunction as with it. Manifestly, 
two classes of offences are intended to be 
created, one relating to the embezzlement 
of letters, &c, the other relating to steal- 
ing the contents of letters; and this inten- 
tion is carried out if we suppose an ellip- 
sis, while, without an ellipsis, a very con- 
siderable part of the section is useless and 
void. According, then, to the familiar rule 
of construction, the statute should be read 
so as to render its language effective, and, 
by inserting the conjunction, this is done. 
So read, it creates the offence charged in 
the indictment. The motion to quash is, 
therefore, denied. 



UNITED STATES (PENDLETON v.). See 
Case No. 10,924. 



Case No. 16,024. 

UNITED STATES v. The PENELOPE. 

[2 Pet. Adm. 438.] i 

District Court, D. Pennsylvania. 1806. 

Non-Istercoukse Laws — Trading to St. Do- 
mingo — Persons "Resident" in the 
United States. 

[A British subject living in Bermuda, who 
mi me to Philadelphia in his own sloop to 
lake his children home from school, and who, 
after remaining in the United States 13 days, 
purchased a cargo for St. Domingo, was hot a 
person "resident within the United States," 
and therefore not within the prohibition of the 
act suspending commercial intercourse with 
certain parts of the Island of St. Domingo. 2 
S(at. 351.] 

[Cited in Burnham v. Rangeley, Case No. 2,- 
176.] 

[Cited ir. brief in People v. Cady (N. Y. 
App.) 37 N E. G73.] 

This was an information filed by A. J. Dal- 
las, Esq. against the schooner Penelope and 

i [Reported by Richard Peters, Jr., Esq.] 



her cargo for a supposed breach of the first 
section of the act of congress, entitled "An 
act to suspend the commercial intercourse 
between the United States and certain parts 
of the Island of St. Domingo." [2 Stat. 351.] 
The facts of the case were these: Mr. Rich- 
ard Wood, a native of Bermuda, and who had 
been established there for a great number of 
3 r ears, in partnership with Mr. Joseph Wood 
his brother, both British subjects, and own- 
ers of the sloop Penelope, had during the 
year .1S05, placed his children at school in 
Philadelphia. Previous to this circumstance, 
Mr. R. Wood had not been in the United 
States for many years. With a view to take 
his children back to Bermuda, and not con- 
templating any particular commercial enter- 
prise, he came to Philadelphia, on board the 
Penelope, on the eighteenth day of May, 
1S06. He found, after his arrival, the law 
prohibiting intercourse between the United 
States and certain parts of St. Domingo, in 
force; and at the instance of some of his 
friends, and exclusively on his own account, 
the Penelope took on board a cargo calcu- 
lated for the markets of the prohibited is- 
land. This cargo was purchased by himself, 
and by Mr. Edward Russel, his brother-in- 
law, and paid for by Mr. Russel out of the 
funds of Joseph and Richard Wood, Dur- 
ing his stay in Philadelphia, Mr. R. Wood 
remained at the house of Mr. Russel; and 
thirteen days after his arrival in Philadel- 
phia, he sailed with his children for Ber- 
muda, where he landed, and ordered the 
Penelope to Cape Frangois. The Penelope 
entered Cape Francois under the American 
flag, in order, as it was said, to prevent her 
being interrupted by the British cruizers; 
but her British register was lodged at the 
custom-house there; and having disposed of 
her cargo, she received another on board, 
and returned to Philadelphia on the twenty- 
seventh day of August, 1806. She was im- 
mediately seized, and the present informa- 
tion was filed. 

The cause was tried by a special jury, be- 
fore the district court, on the 2Gth day of 
September. On the part of the claimants 
of the Penelope, it was said, that the only 
persons who were objects of the law prohib- 
iting intercourse with St. Domingo, were citi- 
zens of the United States, or residents in the 
same; and that the short visit of Mr. R. 
Wood for the purpose before stated, and his 
short stay in Philadelphia, did not bring him 
within the meaning of the term "resident." 

Mr. Dallas (district attorney) in support 
of the information, considered, first, the 
facts; and second, the law. 

First, the facts. The sloop Penelope sail- 
ed from Philadelphia, touched at Bermuda, 
and went +o Cape Francois, after the non- 
intercourse act was notified at the custom- 
house; and returned directly from the Cape 
to Philadelphia. If, therefore, she was own- 
ed, or employed, in part, or in whole, by a 
person resident within the United States, the 
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voyage was unlawful, and the vessel was 
forfeited. The evidence on the point of own- 
ership and residence proves, that the sloop 
was in part the property of R. Wood, a Brit- 
ish subject, who came in her from Bermuda 
to Philadelphia, where he remained for sev- 
eral days; that while he was here, he ship- 
ped a cargo, through the medium of Amer- 
ican merchants; that he returned in her to 
Bermuda (Capt. Dunscomb commanding her 
both when she sailed from and returned to 
Philadelphia), and then sent her on, with 
the cargo, to the Cape; that by the custom- 
house papers of the Cape she was described 
as "the American sloop Penelope of Phila- 
delphia, Capt. Hatchet;" and that, conse- 
quently, for ,the purposes of the voyage, she 
had changed her ownership, her captain, and 
her flag. 

Second, the law. From these facts it was 
urged, that the case came clearly within the 
pre-existing mischief of a trade, between 
the United States and the rebellious parts of 
the Island of St. Domingo, which the legis- 
lature meant to suppress; that it was with- 
in the scope of the particular remedy pro- 
vided, as well as within the general spirit 
and policy of the law. That Wood, who 
owned and employed the sloop, in the voy- 
age to Hayti, was resident, in fact, within 
the United States, at the time of her depart- 
ure from Philadelphia, cannot be denied; 
but, it is contended, that a resident within 
the meaning of the act of congress, applies 
not to occasional, and transient visitors, but 
only to permanent, domiciliated inhabitants 
of the United States. la refutation of this de- 
fence, however, it was endeavored to fix upon 
a contrary ground, in the legislative sense, 
as well by a review of the mischief declared, 
the remedy provided, and the object of the 
law, as by the consequences of the claim- 
ant's doctrine; the provisions contained in 
acts of congress, in pari materia, particularly 
in the&non-intercourse acts of 1798, 1799, and 
1800 (4 Laws [Folwell's Ed.] 129, §§ 1-3, 5 [1 
Stat 563]; 4 Laws [Folwell's Ed.] 244, §§ 
1-3 [1 Stat. 613]; 5 Laws [Folwell's Ed.] 15, 
§§ 1, 2 [2 Stat. 7]), and the legislative use of 
the word "resident," upon analogous sub- 
jects. (2 Laws [Folwell's Ed.] 132, §§ 2, 3, 5 
[1 Stat. 287]; 2 Laws [Folwell's Ed.] 142, §§ 
11, 17 [1 Stat. 292]; 3 Laws [Folwell's Ed.] 
163, §§ 1, 2 [1 Stat. 414]; 4 Laws [Folwell's 
Ed.] 134 [1 Stat. 56G]. 

Mr. James S. Smith, for the claimants — 
The present case is important not only on 
account of the value of the property seized, 
but because it is the first in which an act 
materially affecting the mercantile interest 
has received a judicial examination. Yet it 
lies within a narrow compass, and turns up- 
on a single point, viz. was the Penelope 
"owned, hired or employed." &c. by any per- 
son resident within the United States. 

In discussing this point it is proper to en- 
quire— (1) What constitutes a residence, or 
who is meant by the term "resident." (2) 



Was the Penelope "owned, &c. by any per- 
son resident within the United States." The 
word "resident" is defined by Dr. Johnson, 
"Dwelling or having abode in any place."— 
Johnson's Diet. It will not be contended on 
the part of the United States, tbat Philadel- 
phia was Mr. Wood's dwelling place; yet, ac- 
cording to Johnson, dwelling place and place 
of residence are synonymous. Johnson's Diet, 
"dwell," "dwelling," "dwelling place." So 
too, "inhabitant" and "resident" are synony- 
mous—Johnson's Diet. Who is an inhabit- 
ant has been judicially decided. "A person 
coming hither occasionally as a captain of a 
ship, in the course of trade, cannot be called 
an inhabitant; nor does a person going from 
his settled habitation here, on occasional 
business to Boston, or elsewhere, cease to 
be an inhabitant." [Barnet's Case] 1 Dall. 
[1 U. S.l 153. Being resident at a place, 
means then, having a family there, a home, 
transacting business there, and above all, its 
being the place to which, when absent from 
it, a man always proposes to return. Such 
is not only the strictly correct meaning, 
but also the common acceptation of the word. 
What more common than the question, * 
Where do you reside? What more absurd if 
"resident" means merely "being present." 
But "residence" is a term that has a definite 
legal meaning, established by numerous de- 
cisions. By an act of the legislature of 
Pennsylvania freeholders are exempted from 
arrest except in certain cases, one of which 
is where they have not been residents in the 
state for the space of two years next before 
the issuing of the writ. Yet the supreme 
court determined that a man who was in 
Georgia fifteen months previous to the is- 
suing of the writ did not lose his privilege, 
because his family was here, and he meant 
to return. [Penman v. Wayne] 1 Dall. [1 
U. SJ 241, 34S. So too, in the case of a for- 
eign attachment which can only issue where 
the defendant does not reside within the 
state, the court refused to auash the at- 
tachment only because it did not sufficiently 
appear that the defendant intended to re- 
turn. [Taylor v. Knox] 1 Dall. [1 U. S.] 13S. 
Similar case 2 N. Y. Term B. [2 Caines] 318. 
By the constitution of Pennsylvania, art. 
1, § 3, no person residing within any city, 
&.c. which shall be entitled to a separate rep- 
resentation, shall be elected a member for 
any county. Suppose the case of a mer- 
chant whose counting house is in the city, 
and dwelling house in the county; he spends 
a great proportion of his time in the city; 
and, therefore, if the district attorney's con- 
struction of the term "resident" is correct, i=> 
eligible. Nay, according to that construc- 
tion, it would only be necessary that he 
should remain in the city on the day of elec- 
tion. But admitting that the common accep- 
tation of the word and its legal technical 
meaning are different, we must presume that 
congress meant to adopt the latter. This is 
a highly penal statute; it subjects to for- 
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feiture the property of innocent persons 
knowing nothing of the vessel having been 
at St. Domingo, which may be on board at 
the time of her return to the United States. 
It is, therefore, according to a well estab- 
lished rule, to be construed strictly. 1 Bl. 
Gomm. 88. To discover the intention and 
construction of congress, statutes in pari 
materia have been referred to. Not one, 
however, has been cited that will support 
the construction contended for on the part of 
the United States. Wherever the intention 
of congress clearly was to include persons 
actually within the United States, and not 
technically residing there, they have used 
other words in addition to that of resident. 
The act to suspend the commercial inter- 
course with France (4 Laws [Folwell's Ed.J 
129 [1 Stat. 565]), is in general terms like 
the present "No persons resident," &c; 
and it has been asserted, that like it, it ap- 
plied to all persons within the United States. 
Congress, however, when it was about to 
expire,' instead of merely passing an act to 
continue it, passed one in more general 
terms, thereby shewing their construction of 
the former act Act Feb. 27, 1800; 5 Laws 
[Folwell's Ed.J 15 [2 Stat. 7]. In that act 
we find the phraseology materially altered, 
"persons resident within the United States 
or under their protection," that is, persons 
actually within the United States, but who 
do not reside there. The local or temporary 
allegiance which an alien owes to the gov- 
ernment within whose territories he is, and 
the consequent protection of his person and 
property by that government, are alluded to 
in the phrase used. No term could have 
been more properly applied to aliens tran- 
siently within the United States. It is said, 
however, that citizens of the United States 
resident in foreign countries were meant.— 
Not so: the next sentence provides for their 
case. The phraseology is again varied to 
apply to them:— "Citizens of the United 
States resident elsewhere." That the 
phrase was intended to apply to persons 
who did not technically reside within the 
United States, appears also from the second 
section of the act, which allows a clearance 
to vessels owned, &c. by persons "perma- 
nently residing in Europe;" that is not mere- 
ly those persons within the United States 
whose place of residence is Europe, but 
those who have not left it. The title of 
that act deserves to be noticed. It is as 
general as the title of the act upon which 
this information is founded, which has been 
referred to to support the construction con- 
tended for on the part of the United States. 
Both are entitled, acts "to suspend the com- 
mercial intercourse," &c. yet in both we 
find excepted cases in which an intercourse 
is allowed, and a clearance may be granted. 
The title, therefore, does not in the least ex- 
plain the intention. 

The act to prohibit the carrying on the 
slave trade (Act March 22', 1794, p. 22 [1 
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Stat 347]) makes a distinction between per- 
sons coming into, or residing within the 
United States. The naturalization act (6 
Laws [Folwell's Ed.] 76 [2 Stat. 153]) re- 
quires, that persons applying to become citi- 
zens shall prove that they have resided five 
years within the United States, and one 
year within the state in which they apply, 
if "resident" means being personally pres- 
ent, those aliens who have been out of the 
state for one day during the year, could not 
be admitted. Such, however, has not been 
the construction given to the act.— Mariners 
are daily naturalized. They are considered 
as residents because they have families 
within the United States, and always pro- 
pose to return. But waving further com- 
parison with other acts, we assert that the 
intention of congress is apparent upon the 
face of the act itself. Had they meant to 
prohibit all persons within the United 
States from trading to St. Domingo, they 
would have omitted the word "resident." 
altogether. Their meaning then would have 
been clear, and much more forcibly express- 
ed. It is a rule in the construction of stat- 
utes that they are to be so construed, that, 
if possible, every word may stand and have 
a meaning. 1 Bl Comm. S8. This rule 
can be complied with in the present case 
only by adopting the construction contend- 
ed for by the claimants. 

It has been said, however, that the words 
"resident within the Island of St. Domingo," 
are also used; that the same construction 
must be given to "resident" wherever it oc- 
curs; and that if our construction is adopt- 
ed, a person resident within the United 
States may trade to St. Domingo with a 
person not domiciliated or legally resident 
there. The same construction must un- 
doubtedly be given to the term "resident" 
in both cases, but the consequence asserted 
will not follow. Residents within the Unit- 
ed States, are not only prohibited from hav- 
ing any commercial intercourse with per- 
sons resident within the Island of St Do- 
mingo, but their vessels are liable to for- 
feiture if they are carried, or destined to 
proceed to any port within that island. 

The construction contended for on the 
part of the claimants renders the whole act 
intelligible and consistent, and therefore 
must be presumed to be correct. 

(Mr. Smith, in reply to the observations of 
the district attorney, commented upon the 
evidence to shew that only British funds 
were employed— that the claimants did not 
act in a clandestine manner, &c.) 

Mr. Tilghman was about to proceed in the 
argument on the part of the claimants of the 
Penelope and cargo, when the jury mentioned 
that they had already made up their minds in 
the ease. The court was requested to give a 
decided direction to the jury on the law, 
in order to afford an opportunity to either 
party to remove the cause to another tribu- 
nal. • 
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Mr. Dallas, for the United States. 

Mr. E. Tilgliman, Mr. Smith, and the Re- 
porter, for the owner of the Penelope and 
cargo. 

THE COURT (charging jury). I do not 
think that this ease, being one I have not had 
much time to consider, should be left to rest 
on my opinion. Although not one so well 
digested, as more deliberation would have 
enabled me to deliver, I shall give a direc- 
tion sufficiently decided to afford an op- 
portunity of taking an exception to it. My 
habit is not to leave points of law to the 
jury; it being the province and duty of 
the court to take on itself the responsibility 
for them, where time is afforded to form 
a deliberate opinion; which can seldom be 
done in the hurry of a trial in new and ex- 
traordinary cases. In this case it is not 
necessary for you to embarrass yourselves 
(nor shall I set the example) with passing 
in review all the acts of congress alleged to 
be in pari materia. It is considered to be 
a proper course to pursue in argument by 
counsel, but it is a dangerous and unneces- 
sary conduct for courts, to decide on a num- 
ber of acts said to be in pari materia, when 
a question arises only on a construction of 
■one. These acts may (as some of them 
have been) be brought before me for con- 
struction directly, and it would be unsafe 
to commit myself by an incidental opinion. 
Every law has something peculiar in its 
intention and object; the same words may 
on some subjects be of different import from 
that in which they are used on others. I 
•often find one at a time an over match. 

I join the counsel on both sides in recom- 
mending to you to divest yourselves of all 
political considerations and consequences. 
"The only point is that of a forfeiture; and 
the only enquiry is whether the individual 
whose property is placed under your view, 
is of the description intended by the law to 
incur it. The facts are fairly and fully in 
proof. The arguments and suspicions ad- 
duced to suggest ideas of the investment of 
American capital, used for the outfit or lad- 
ing of the vessel in question, are not con- 
clusive, or grounded in proof: they are out 
■of the case. A British subject, owning a 
British vessel, comes into a port of the 
United States with private views, to wit, 
to convey home his children, who had been 
placed here for education: having funds 
and commercial credit in our city, he was 
-advised to use them in an enterprise in- 
hibited to our own citizens, but, as he was 
taught to believe, not forbidden to aliens. 
On whatever ground he formed his opinion, 
lie must take the risk attending it. Argu- 
ments of innocent, or mistaken intention, 
are to be used in applications for mitiga- 
tions of forfeitures; but are here irrele- 
vant. The power of relieving from penal- 
ties, is in another department. He had the 
law before him, and must hazard the con- 



sequences of any act which produced an in- 
fraction of it. What were his motives is 
not, with us, so material, as what were his 
actions. It seems clearly proved that he 
did not come here to establish his domicil; 
but for a particular and transient puipose. 
There seems no disagreement about the gen- 
eral meaning of the words "inhabitant and 
resident," but it is said that the act of con- 
gress, under consideration, means any per- 
sonal residence, while the business was in 
operation which incurs the forfeiture. A 
commorancy for the shortest time is held 
to be a residence, to bring the person within 
the act The words are not "residing or 
being," but "person resident," throughout. 
Other acts of congress wherein the word, or 
words, are used, are brought to explain 
this; and yet they may, on examination, be 
found to be as deficient in perspicuity as 
this; which, on some future occasion, may 
be enlisted to explain them. Reasoning 
founded on the pari materia plan, is fre- 
quently a petitio principii, a begging ques- 
tion, or expounding one of unknown or 
doubtful expression, by another. The act 
produced to elucidate, is as little clear as 
the other. I recollect no direct judicial de- 
cisions on those acts, affecting the point 
now before us. It is true that persons 
"being" within our jurisdiction, owe alle- 
giance as .it respects crimes, for the com- 
mission whereof they are punishable. But 
this is an highly penal act, and must have a 
strict construction. Here is a forfeiture de- 
clared in the case of a person, not only ac- 
tually "being," but one who must be de- 
scribed by the words "any person or per- 
sons resident within the United States," to 
be included in its purview. Congress may 
have intended to comprehend one "residing 
or being." If resident means nothing but 
mere momentary eommorance, where it is 
even coupled with "being," it might as well 
be left out The question seems to be 
whether they inserted "resident" without 
the legal meaning generally affixed to it. 
If they have omitted to express their mean- 
ing, we cannot supply it. Our duty is to 
expound, and not to make acts of congress. 
In so penal a case what can we do better 
than to take the legal interpretation? That I 
may not mistake, I will read, from notes in 
other cases, what I have said on a similar 
point, over and over again. In the case of 
Hylton v. Brown [Case No. 6,9S1] in the cir- 
cuit court, and cases in this court, the fol- 
lowing has always been my definition of the 
words "resident," or "inhabitant," which, in 
my view, mean the same thing. "An in- 
habitant, or resident, is a person coming in- 
to a place with an intention to establish his 
domicil, or permanent residence; and in 
consequence, actually resides: under this 
intention he takes a house, or lodgings, as 
one fixed and stationary, and opens a store, 
or takes any step preparatory to business, 
or in execution of this settled intention. 
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The time is not so essential as the intent 
executed, by making or beginning the ac- 
tual establishment, though it is abandoned, 
in a short or longer period." A mere tran- 
sitory coming for a special purpose, a mere 
transient visit, does not fall within the legal 
meaning of the word "resident." He must 
have the intent of staying, or abiding, for 
permanent purposes; and begin it, though 
he does not continue to prosecute it. On 
the meaning, if doubts exist in common in- 
terpretation, we must be governed by the 
legal definition. The attorney of the dis- 
trict does not consider it a clear case, be- 
cause he has taken great pains, and brought 
together a mass of information. For the 
purpose of affording opportunity for excep- 
tion to my opinion, though I have had no 
time to consider it maturely: I say that 
this claimant is not a "resident," or within 
the meaning of the act of congress on which 
the prosecution is founded. It is a ease of 
great importance in its consequences, and 
ought to be well considered. Though I 
have thus directed you, this being a case 
partaking of crime, a malum prohibitum, 
though not morally criminal, you have, per- 
haps, a latitude both as to law and fact; 
and under all these circumstances, and with 
this opinion of the law, I leave you to de- 
cide according to your unbiased judgments. 

Verdict for the claimants. 

Xo appeal was prosecuted in this case. 



Case No. 16,035. 

UNITED STATES v. PENN. 

[13 N. B. R. 464.] i 

Circuit Court. S. D. Ohio. 1876. 

Criminal Law— Evidence— Baxkiiuptoy— Indict- 
ment for Obtaining Goods on False 
Pretences. 

1. The examination of a witness before an 
examining court, where the witness has since 
died, is competent evidence in a trial upon in- 
dictment of the party for the same offense. 

2. The statements of a party charged with 
absconding, made on his way from the place 
cif his residence, as to his intention of return- 
ing, is competent evidence to disprove the 
charge. 

3. Under an indictment based upon the ninth 
clause of the forty-fourth section of the bank- 
rupt law (Rev. St. § 5132), charging the de- 
fendant with obtaining goods under the false 
pietonse of carrying on business, and dealing 
in the ordinary course of trade, it must he 
shown that the defendant represented to the 
person from whom the goods were obtained, 
that he was so carrying on business, that the 
person was induced to part with his goods by 
reason of such representation, and that he was 
not so carrying on business. But this repre- 
sentation may be by acts and conduct as well 
as by words. 

[Cited in U. S. v. Myers, Case No. 15,848.] 

4. Under the tenth clause of this section, it 
must be shown that the intent to defraud ex- 
isted in the mind of the bankrupt against his 

1 [Reprinted by permission.] 



creditors generally, and not against this partic- 
ular creditor from whom the goods were ob- 
tained. 

5. The rule as to the measure and character 
of proof in criminal cases. 

Indictment for obtaining and disposing of 
goods in violation of the provisions of the 
bankrupt law. 

The first count in the indictment in this 
case, alleges that on the 17th day of October, 
in the year A. D. 1873, Robert B. Smart com- 
menced a proceeding in bankruptcy against 
the defendant, Samuel M. Penn, late of the 
county of Ross, in the state of Ohio, by til- 
ing in tha district court of the United States, 
within the Southern district of Ohio, a peti- 
tion, duly verified, and recites the allega- 
tions of the petition, giving jurisdiction to 
said court, and the act of bankruptcy, char- 
ged in said petition, to wit: That on the 10th 
day of September, A. D. 1873, the defendant 
departed out of and from the state of Ohio, 
with intent to defraud his creditors, and that 
on the 28th day of October, A. D. 1873, the 
defendant was adjudged by said court a 
bankrupt: And charges that the defendant, 
within three months next, before the com- 
mencement of proceedings in bankruptcy 
against him, did unlawfully, willfully and 
fraudulently, obtain on credit, from Meyers, 
Thieman & Co., certain goods and chattels, 
to wit: Two trunks of notions, white goods, 
hosiery, gloves, and ribbons, of the value of 
three hundred dollars, under color and pre- 
tense of carrying on business as a merchant 
at Bainbridge, and dealing in the ordinary 
course of trade, which said color and pre- 
tense was false, and which goods and chat- 
tels were not obtained as aforesaid, for the 
purpose of carrying on business as a mer- 
chant, and dealing in the ordinary course of 
trade; he, the defendant, then and there, 
well knowing that the said color and pretense 
was false. The second count charges that 
the defendant, within three months next be- 
fore the commencement of proceedings in 
bankruptcy against him, to wit: On the 17th 
day of September, A. D. 1S73, did unlawfully, 
knowingly, and with intent to defraud his 
creditors, dispose of to one Mrs. Estelle, cer- 
tain of his goods and chattels, to wit: Two 
trunks of notions, white goods, hosiery, 
gloves, and ribbons, of the value of three 
hundred dollars, otherwise than by bona fide 
transactions in the ordinary course of his 
trade, which had been obtained by him on 
credit from Meyers, Thieman & Co., and re- 
mained unpaid for. The third count charges 
that the defendant within three months next 
before the commencement of proceedings in 
bankruptcy against him, to wit: On the 17th 
day of September, A. D. 1S73, did unlawfully, 
willfully, and fraudulently, obtain on credit, 
from John Shillito & Co., certain goods and 
chattels, to wit: One package of embroidery 
and laces, of the value of one hundred and 
fifty dollars, under color and pretense of car- 
rying on business as a merchant and dealer 
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in the ordinary course of trade, which said 
color and pretense was false, and which 
goods were not obtained for the purpose of 
carrying on business as a merchant, and deal- 
ing in the ordinary course of trade; the de- 
fendant well knowing that the said color and 
pretense was false, and intending there and 
then to defraud the said John Shillito & Co. 
The fourth count sets out in full the proceedings 
in bankruptcy, and charges the defendant 
with obtaining goods of John Shillito & Co., 
as in the third count charged. 

This prosecution is brought under the 5132d 
section of the Revised Statutes of the United 
States. The first, third, and fourth counts 
in the indictment are based upon the ninth 
clause of the section, and which provides, 
"that every person, who within three months 
before the commencement of proceedings in 
bankruptcy, under the false color and pre- 
tense of carrying on business and dealing in 
the ordinary course of trade, obtains on cred- 
it, from any person, any goods or chattels 
with intent to defraud," shall be punished by 
imprisonment, with or without hard labor, 
for not more than three years. The second 
is based upon the tenth clause of the section, 
which provides: "Or within three months 
next before the commencement of proceed- 
ings in bankruptcy, with intent to defraud 
his creditors, pawns, pledges, or disposes of, 
otherwise than by transactions made in good 
faith, in the ordinary course of trade, any of 
his goods or chattels, which have been ob- 
tained on credit, and remain unpaid for, shall 
be punishable by imprisonment, with or with- 
out hard labor for not more than three years." 
During the progress of the trial, counsel 
for the government, after having shown that 
there had been an examination of the defend- 
ant before a United States commissioner, 
upon the charge contained in the indictment, 
that upon that examination one Williams 
was sworn and examined as a witness on be- 
half of the government, and was cross-ex- 
amined by counsel for the defendant, -and 
that said Williams was dead. Offered in ev- 
idence the examination of said witness on 
said examination. To the admission of this 
evidence, counsel for the defendant objected, 
for the reason that the examination before 
the commissioner was not a suit, and that the 
issue was not the same. 

HELD BY THE COURT. The examina- 
tion by the commissioner, was such a judicial 
proceeding as would come within the rule, 
admitting such evidence, and the charge in 
one of the counts being the same as was the 
issue in the examination before the commis- 
sioner, to that extent that it was the same 
issue, and the general rule being that where 
a witness already examined in a judicial 
proceeding, between the same parties, involv- 
ing the same issue, has since died, his former 
examination is admissible. Starkie, Ev. 51; 
1 Greenl. Ev. 193; Tayl. Ev. 436, 440; U. S. v. 
Macomb [Case No. 15,702]; Wagers v. Dick- 
ey, 17 Ohio, 439; Hoover v. Jennings, 11 Ohio 



(Case No. 16,025) U. S. v. PENN 

St. 624. The objection will, therefore, be 
overruled and the testimony admitted. 

The counsel for the government introduced 
further evidence tending to prove that the 
defendant had absconded and left the state 
with the intention of remaining absent there- 
from. The counsel for the defendant then 
offered to prove by a witness, what the de- 
fendant, while on his journey from the state, 
stated his intentions were in regard to re- 
turning, to which the counsel for the govern- 
ment objected. 

BY THE COURT. The rule of law is, 
"That if a person changes his domicile or 
actual residence, or is upon a journey, or 
leaves his home, or returns thither, or re- 
mains, or secretes himself, or, in fine, does 
any other act, material to be understood, his 
, declarations made at the time of. the trans- 
action, and expressive of its character, mo- 
tive, or object, are regarded as verbal acts, 
indicating a present purpose and intention, 
and are, therefore, admitted in proof, like any 
other material facts; so upon an inquiry as 
to the state of mind, sentiments, or opinions 
of a person at any particular period, his con- 
temporaneous declarations are admissible as 
part of the res gestae." "And so extensive is 
the rule in its operation, that to a certain de- 
gree it overrules the rule which precludes a 
party's declarations from being evidence for 
himself." 1 Tayl. Ev. 521, 529; Starkie, Ev. 
37, 467; 1 Greenl. Ev. § 10S; Thorndike v. City 
of Boston, 42 Mass. [1 Mete] 242; Lund v. 
Inhabitants of Tyngsborough, 63 Mass. [9 
Cush.] 37; Inhabitants of Gorham v. Inhab- 
itants of Canton. 5 Me. 266. The objection 
wilL therefore be overruled, and the testi- 
mony admitted. 

W. M. Bateman and Mr. Richards, for the 
Government. 

Job Stephenson and R. A. Johnston, for de- 
fendant. 

SWING, District Judge. The offense cre- 
ated by the ninth clause of this section, and 
which is charged in the first, third, and fourth 
counts of the indictment, is composed of the 
following elements: First. That proceedings 
in bankruptcy were commenced against the 
defendant Second. That he . obtained on 
credit from the parties named in the indict- 
ment the goods therein described. Third. 
That he obtained them within three months 
before the commencement of the proceedings 
in bankruptcy. Fourth. That he obtained 
them under the color and pretense of carry- 
ing on business, and dealing in the ordinary 
course of trade. Fifth. That such color and 
pretense were false. Sixth. That he obtain- 
ed them with intent to defraud. Each one 
of which must be established by the evidence 
in the case before the jury will be justified 
in returning a verdict of guilty. There is no 
material controversy in regard to the exist- 
enee of the first three facts, to wit: The com- 
mencement of the proceedings in bankruptcy; 
the obtaining on credit from the parties the 
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goods; and that it was within three months 
before the proceedings in bankruptcy. But 
the last three are the principal facts eon 
tested. 

If you find from the evidence that proceed- 
ings in bankruptcy were properly commenced 
against the defendant, that he obtained on 
credit from the parties the goods described, 
and that it was within three months before 
the commencement of the proceedings in 
bankruptcy, you will then inquire whether 
he obtained them under the color and pre- 
tense of carrying on business as a merchant 
at Bainbridge, and dealing in the ordinary 
course of trade? In order to establish this 
fact, it must be shown by the evidence that 
the defendant pretended to the parties that 
he was carrying on business as a merchant 
at Bainbridge, and dealing in the ordinary 
course of trade. This pretense may, how- 
ever, have been by conduct as well as by 
words. 2 Whart. Cr. Law, 2097, 2113; 2 Hup. 
Crimes, 292, 297; Reg. v. Boyd, 5 Cox, Cr. 
Cas. 502; TJ. S. v. Prescott [Case No. 16,084]. 
But the evidence must nevertheless establish 
its existence. And the evidence must fur- 
ther show that parties in consequence of this 
pretense were induced to part with their 
goods. And that this pretense was false, 
that is, that he was not in fact carrying on 
business as a merchant at Bainbridge, and 
dealing in the ordinary course of trade. It 
will be remarked that the statute is not 
against obtaining goods under all false colors 
and pretenses, but against the single one, that 
of carrying on business and dealing in the 
ordinary course of trade. Beg. v. Boyd, 5 
Cox, Cr. Cas. 502; U. S. v. Prescott [supra]. 

If you find from the evidence that he made 
the pretense— that he was carrying on busi- 
ness as a merchant at Bainbridge, dealing in 
the ordinary course of trade— that the parties 
in consequence of this representation and 
pretense parted with their goods, and that in 
fact he was not carrying on business as a 
merchant at Bainbridge, dealing in the ordi- 
nary course of trade, then you will inquire 
whether the defendant obtained such goods 
with intent to defraud. This is an important 
element in the offense, and its existence must 
be established by the evidence in the ease. 
This, however, may be established by facts 
and circumstances. If, therefore, you find 
that the proceedings in bankruptcy were 
commenced against the defendant, that he 
obtained upon credit from the parties the 
goods described in the indictment— within 
three months before the commencement of 
said proceedings, that he represented to them 
that he was carrying on business as a mer- 
chant at Bainbridge, and dealing in the ordi- 
nary course of trade— and that the parties, by 
reason of such representation, parted with 
the goods, and that he was not in fact carry- 
ing on business as a merchant at Bainbridge, 
and dealing in the ordinary course of trade — 
and that he obtained the goods with the in- 
tent to defraud, the defendant would be guil- 



ty under the first count of the indictment, if 
the goods were obtained from Meyers, Thie- 
man & Co., and under the third and fourth 
counts if the goods were obtained from 
Shillito & Co. 

The offense created by the tenth clause of 
this section, and which is charged in the sec- 
ond count in the indictment, is composed of 
the following elements: First. That proceed- 
ings in bankruptcy were commenced against 
the defendant. Second. That he sold the 
goods therein described. Third. That he sold 
them within three months next before the 
commencement of the proceedings in bank- 
ruptcy. Fourth. That the goods were ob- 
tained on credit, and unpaid for. Fifth. That 
the sale was not made in good faith, in the 
ordinary way of trade. Sixth. That the sale 
was made with the intent to defraud his cred- 
itors. 

The first three elements constituting the 
offense under this clause, are the same as the 
first three elements constituting the offense 
under- the ninth clause of the section, except 
in that, the goods were obtained and in this 
they were sold and it may be said of these as 
well as of the fourth element necessary to 
constitute the offense under this clause, that 
their existence is not seriously controverted. 
If you, therefore, find from the evidence in 
the case that proceedings in bankruptcy were 
commenced against the defendant; that he 
sold the goods described; that he sold them 
within three months next before the com- 
mencement of the proceedings in bankruptcy, 
and that the goods were obtained on credit 
and unpaid for, you will then inquire whether 
the sale was made in bad faith and out of the 
ordinary way of his trade? This also may be 
established by facts and circumstances. If 
you find that the sale was made in bad faith, 
and out of the ordinary way of his trade, you 
will then inquire whether the sale was made 
with intent to defraud his creditors. This, 
too, may be estabUshed by circumstances, but 
it must be shown to the satisfaction of the 
jury by them that the intent existed in the 
mind of the defendant at the time the sale 
was made. A question is made whether this 
intent must exist against the particular cred- 
itor from whom the goods were purchased 
or against his creditors in general? I think 
it clear that it must have existed against his 
creditors in general, and not against the par- 
ticular creditor from whom the goods were 
purchased. U. S. v. Clark [Case No. j.^,806]. 
If, therefore, you find from the evidence, that 
proceedings in bankruptcy were commenced 
against the defendant, that he sold the goods 
described, that the sale was within three 
months next before the commencement of 
the proceedings in bankruptcy, that the goods 
were obtained on credit and unpaid for, that 
the sale was made in bad faith out of the 
ordinary course of his trade, and that the 
sale was made with the intent to defraud his 
creditors, the defendant would be guilty un- 
der the second count in the indictment. 
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The legal presumption is that the defendant 
is innoeent of the crime charged, and so 
strong is this presumption that it can only he 
overcome by evidence which establishes his 
guilt beyond a reasonable doubt; in civil 
cases the preponderance of evidence will jus- 
tify a verdict but it is not so in criminal 
cases, for no preponderance of evidence 
which falls short of removing from the minds 
of the .iury every reasonable doubt of the 
guilt of the accused, will justify a verdict of 
guilty. In a criminal case, it is competent 
for the accused to put in evidence his former 
good character in relation to the particular 
crime with which he stands charged. Thus, 
in the present case, the character of the de- 
fendant for integrity and honesty as a mer- 
chant, Is evidence to be considered by the jury 
upon the question of his guilt, for the reason 
"that it may not be probable that a man who 
has sustained a uniform good character for 
Integrity and honesty will forfeit it by the 
commission of a fraudulent and dishonest 
act." If, therefore, the evidence satisfies 
your minds beyond a reasonable doubt of the 
guilt of the defendant, your verdict will be 
guilty, but if it does not so satisfy your 
minds it will be, not guilty. 

Verdict of not guilty. 



Case No. 16,026. 

UNITED STATES v. PENNINGTON. 

[Pet C. 0. 113.] i 

Circuit Court, D. Pennsylvania. April Term, 
1815. 

Isteiinai, Revenue— Refiued Sugar. 

1. The act of congress passed July 24, 1813 
[3 Stat. 35], which imposed "a duty on all 
sugar refined within the United States," after 
the first day of January 1814, did not subject 
to the duty sugar refined before that day and 
put into moulds. 

2. In an action on the bond given in pursu- 
ance of that act, it would he suificient for the 
defendant to show, that the sugar sent out for 
sale, was refined before the first of January, 
1814. 

The only question in this cause was, wheth- 
er sugar, which had gone through the whole 
process of refining, and was, on 1st of January 
1814, in moulds or in the store room; was 
subject to the duty imposed by the first section 
of the act of the 24th of July 1813,-^t Laws 
[Bior. & D.] 584 [3 Stat 35],— which declares, 
that "from and after the first of January 
1814, there be levied, collected, and paid, up- 
on all sugar which shall be refined within the 
United States, a duty of four cents per 
pound." It was proved, by witnesses who 
had long been engaged in the business of re- 
fining sugar, that when it is fit to be removed 
into the cistern, where it is granulated, it is 

i [Reported by Richard Peters, Jr., Esq.] 
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considered as refined, the subsequent pro- 
cesses being only necessary to mould, whiten 
and dry it It was also proved, that under 
the law of June, 1794,-2 Laws [Bior. & DJ 
428 [1 Stat 384],— the sections of which are 
the same as those of the law under consid- 
eration, the duty was not demanded, or in 
any instance paid, upon sugar, which, prior 
to the 30th September, 1794, was in a state, 
similar to the sugar, respecting which the 
question in this case arose. 

WASHINGTON, Circuit Justice. It is con- 
tended, on the part of the United States, that 
unless the whole process of preparing sugar 
for market, was completed before the 1st of 
January, that it could not either technically, 
or to the common understanding of the world, 
be called refined sugar; and if any thing to 
render it so remained to be done, after the 
1st of January, it is subject by law to the 
duty. 2dly. If it is not so, still the duty 
ought to be paid, although the whole process 
had been completed before that time, if it 
was sent out from the building, after that 
day. 

First The argument on this point might be 
more plausible, if the duty had been imposed 
upon refined sugar, or upon loaf or white 
sugar; as it might then have been said, that 
sugar does not in general obtain those appel- 
lations, until it is fully prepared for sale. 
But the duty is imposed upon all sugar, re- 
fined before a certain day, referring to a par- 
ticular process in preparing the sugar for 
sale; and which it is proved, by abundant 
evidence, is terminated before the sugar is 
put into the moulds; the act of refining is 
completed, when it is fit to be granulated; 
and if this be accomplished before a particu- 
lar day, it is absurd to say that it is refined 
after that day. 

There is still less doubt on the second point. 
The 1st section of the law imposes a duty on 
sugar, refined after the 1st of January, and 
not upon sugar sent from the house after that 
day. But it does not become due, until it is 
sent out Had the duty been laid upon all 
sugar, which might be sent out after a certain 
day; it is scarcely to be believed that any 
refiner would have had sugar subject to the 
duty, in his warehouse on that day; and con- 
sequently, a construction, which admits the 
inefficaey of the law, by the facility with 
which it might have been evaded, is not to be 
hastily adopted. But the condition of the 
bond, directed to be given by the 2d section, 
is conclusive. This bond is required to secure 
the United States, in the duties to be paid 
under that law; and it refers expressly to 
sugar refined after the 1st of January; and 
in an action upon that bond, it would clearly 
be sufficient for the defendant to shew, that 
the sugar sent out, was refined before the 1st 
of January, 1814. 

Verdict for defendant. 
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Case No. 16,027. 

UNITED STATES v. The PENNSYLVA- 
NIA CANAL BOAT NOS. 
68 AND 69. 

[30 Leg. Int. 249; 18 Int. Rev. Rec. 56; 8 Am. 
Law Rev. 162.] i 

District Court, D. Maryland. July 12, 1873. 

Shipping— Tonnage Dues, Etc. 

A canal boat is not a ship or vessel within 
the meaning of the act of congress of February 
18th, 1793 [1 Stat. 305]. 

In admiralty. 

GILES, District Judge. This case is sub- 
mitted to me on libel and answer. The libel 
was filed for a decree for the sale of the said 
canal boat to pay certain tonnage dues and 
light money claimed to be due to the United 
States by virtue of the 6th section of the act 
•of congress of 18th February, 1793. That sec- 
tion provides, that, after the last day of May 
next, every ship or vessel of twenty tons or 
upwards (other than such as are registered) 
found trading between district and district, 
or between different places in the same dis- 
trict, or carrying on the fishery, without be- 
ing enrolled or licensed, or if less than twen- 
ty tons, and not less than five tons, without 
a license, in manner as is provided by this 
act, such ship or vessel, if laden with goods 
the growth or manufacture of the United 
States only, (distilled spirits excepted,) or in 
ballast, shall pay the same fees and tonnage 
in every port of the United States at which 
she may cruise, as ships or vessels not be- 
longing to a citizen or citizens of the United 
States, &c, &c. The answer states, that this 
canal boat hath no motive power attached 
thereto, hath no masts or sails, and is only 
moved by some power external to itself. And 
from a drawing filed in the ease, it appears 
that this boat hath no permanent deck, but 
only a narrow plank running around inside 
the bulwarks, just sufficient for a man to 
walk on. The question is, is such a boat, a 
ship or vessel within the true meaning of the 
act of 1793? And I am of opinion that it is 
not. The general provisions of that act in 
reference to the enrollment or licensing of 
vessels, Showing what is requisite for such 
enrollment, negatives the idea that congress 
could have intended its provisions to have 
embraced canal boats such as this. Nor does 
the language of the act warrant such an in- 
terpretation. Nor is the act of 1793 extend- 
ed to include such boats by the provisions of 
the act of July 20th, 1846 [9 Stat. 33]. That 
act provides "that persons employed in navi- 
gating canal boats without masts or steam 
power, now by law required to be registered 
and licensed, or enrolled and licensed, shall 
not be required to pay any marine hospital 
tax," &c, &c. It excepts from the payment 
of such dues, persons navigating the canal 

i [Reprinted from 30 Leg. Int. 249, by permis- 
sion. 8 Am. Law Rev. 162. contains only a par- 
tial report.] 



boats therein described, if they were required 
to be registered or enrolled, but does not enact 
that such should be the case. It is at most, 
only a legislative interpretation of the pro- 
visions of the act of 1793. A boat navigated 
by oars might still be bound to pay the 
dues mentioned, so far as this law of 1846 
extends. But in this case the canal boat has 
no oars, no sails, and no steam power, and is 
merely a box to carry goods, drawn by and 
attached to a steam vessel that is enrolled 
and licensed. When congress wished to in- 
clude such a craft they used appropriate lan- 
guage to do so. The act of July 18th, 1866 
[14 Stat. 178], to prevent smuggling, provides, 
"that for the purposes of this act, the term 
'vessel,' whenever hereinafter used, shall be 
held to include every description of water- 
craft, raft vehicle, and contrivance used, or 
capable of being used, as a means or auxili- 
ary of transportation on or by water," &c, 
&c. In arriving at the conclusion I have, I 
am gratified to know, that I am sustained by 
a decision of the learned district judge of 
the Eastern district of Pennsylvania, (Jndge 
Cadwalader), made last year in U. S. v. The 
Ohio [Case No. 15,915]. I will therefore sign 
a decree dismissing the libel filed in this case. 



Case Wo. 16,028. 

UNITED STATES v. PENSACOLA & G. 

R. CO. et al. 

[11 Int. Rev. Rec. 78.] 

Circuit Court, N. D. Florida. 1870. 

Customs Duties — Payment into Treasury of 
Insurrectionary State. 

[Payment of duties on goods imported into 
a port of the state of Florida in July, i860, into 
the treasury of the state during the Rebellion 
in no way affected the right of the United 
States to recover the amount of the duties by 
action on the importer's warehouse bond.] 

This was an action of debt on a bond ex- 
ecuted by defendants to secure the pay- 
ment of duties upon railway iron imported 
by them into the port of Fernandina, and 
deposited by them in a bonded warehouse 
in July, A. D. 1860. Felix Livingston was 
at that time collector of the customs of the 
United States for the port of Fernandina. 
The defendants filed a plea of payment, 
and on the trial, read in evidence the re- 
ceipt of Felix Livingston, who appends to 
his signature the word "Collector," bearing 
date May 26, 1863. The defendants rest up- 
on this evidence. Plaintiff then called Fe- 
lix Livingston, who testified that in Jan- 
uary, 1861, he sent his resignation as col- 
lector of the port of Fernandina, Florida, to 
the secretary of the treasury of the United 
States, but had some correspondence with 
the department at Washington afterward; 
that he then accepted the appointment of 
collector of the customs for the port of 
Fernandina from the president of the Con- 
federate States; that in the year 1861, 
while the Confederate - forces were in pos- 
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session of Fernandina, lie was requested by 
the Pensacola and Georgia Railroad Com- 
pany, one of the defendants, to send this 
iron into the interior of Florida, which he 
declined to do; that the said defendant then 
against his consent, under an order of the 
military commander of the Confederate 
forces, took the iron and carried it away 
into the interior of Florida; that when the 
forces of the United States were approach- 
ing Fernandina, in the early part of 1S62, 
witness removed to Madison, where he was 
living in May, 1863, when the defendants 
wrote to him to come to Tallahassee to ar- 
range the duties on the said iron; that he 
did come, and was invited by defendants in- 
to the office of the treasurer of the state 
on the said 26th day of May, A. D. 1S63, 
where he was told by the treasurer that 
the defendants had deposited in the state 
treasury the amount due for duties upon 
said iron, for which said treasurer gave to 
witness a receipt, and for which he gave 
to defendants the receipt which was read 
in evidence in this case; that he received 
no money, and saw no money paid. 

BY THE COURT (charging jury). 1st 
That to show a legal payment of the duties 
upon said iron it must appear that the de- 
fendants had paid the same in coin to some 
officer of the United States authorized by 
law to receive them. 

2d. That a payment thereof into the treas- 
ury of the state of Florida was no payment 
to the United States. 

3d. That the arrangement made between 
the state treasurer, the defendants, and the 
said Livingston, was an attempted fraud 
upon the United States, and was utterly 
void so far as the United States are con- 
cerned, and cannot operate to discharge ei- 
ther the principal or sureties in said bond; 
that the defendants were presumed to know 
the law, and consequently knew that a 
fraud was attempted in this transaction, 
and that the United States was no party to 
it, and gave no consent to it; that conse- 
quently there was no proof of payment, and 
the plaintiff was entitled to a verdict for 
the amount of duties mentioned in the 
bond, with interest thereon at the rate of 
six per cent, per annum from the time when 
it became due in coin; that such would be 
the proper verdict for the jury to find. 

The verdict of the jury was in accordance 
with the foregoing charge. 



Case No. 16,039. 

UNITED STATES v. PERALTA. 

[Hoffi. Dec. 190; 1 Cal. Law J. 345.] 

District Court, N. D. California. 1863.1 

Mexican Land Grants — Absence of Archive 
Evidence — Sbcondakt Evidence. 

[Where the expediente was produced from 
the possession of the claimant, and bore as 

i [Affirmed in 3 Wall. (70 U. S.) 434.] 



its last entry an order of a suspicious appear- 
ance purporting to be a direction by the gov- 
ernor that a title issue, but there was no evi- 
dence whatever from the archives, and the 
parol evidence that a grant was, in fact, is- 
sued, was unsatisfactory, held, that the claim 
must be rejected, notwithstanding the fact that 
the alleged grantee had, without objection, en- 
tered upon the land, and occupied -the same 
for about a year prior to the conquest of the 
country. Applying U. S. vl Castro, 24 How. 
(65 U. S.) 350. Distinguishing U. S. v. Al- 
viso, 23 How. (64 U. S.) 318.] 

[Claim by Maria Teodora Peralta for the 
Rancho Buacocha, 2^ square leagues, in 
Marin county.] 

HOFFMAN, District Judge. The claim 
in this case is founded on an alleged grant 
by Pio Pico, made in the spring of 1846. 
The expediente which is produced by the 
claimant shows that in 1845 she petitioned 
the alcalde of San Rafael to obtain a re- 
port from the colindantes of a certain tract 
she desired to solicit from the government, 
in order that the report might accompany 
her petition to the governor for a grant of 
the land. On the same day the magistrate 
certifies that the colindantes had stated be- 
fore him that the sobrante asked for was 
vacant and might be granted. On the 8th 
November, 1845, she presented a petition to 
the prefect, in which she set forth her pre- 
vious application to the alcalde, and the re- 
port of that officer, and requesting him to 
ta*ke such further proceedings as might be 
necessary. This petition was referred by 
the prefect to the subprefect, and by the 
latter to the first judge of San Rafael. On 
the 29th November the first judge reports 
the land to be vacant On the 20th Decem- 
ber, Castro, the prefect, recommends to the 
governor that the title issue. And- on the 
18th February, 1845, the governor attaches 
to the expediente an order to that effect. 
The expediente containing all these docu- 
ments is produced by the claimant. The ar- 
chives contain no record or trace whatever of 
any of these proceedings. There seems no 
reason, however, to doubt the genuineness of 
any of the papers, except the last and most 
important of all, viz.: the order by the gov- 
ernor that the title issue. This order and 
the signature are evidently in Pico's hand- 
writing; but his signature bears little re- 
semblance to those elsewhere found in the 
archives, the uniform and striking peculiar- 
ities of which this court has had frequent 
occasion to comment on. But it resembles 
the mode of signing his name, and especial- 
ly forming the letter "P," adopted by him 
at a much later period. No explanation is 
offered of the circumstance that the expe- 
diente is found in the claimant's possession. 
Had it ever reached the governor, and had 
he made the order for the issuance of the 
title, it is difficult to imagine how it found 
its way into the claimant's hands, and has 
since been preserved, while the title paper, 
which it is alleged was issued, has been lost. 
If, however, after obtaining Castro's recom- 
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mendation, the claimant procured the expe- 
diente from that officer in order to send it 
to the governor, and through accident or 
neglect, omitted to do so until the war broke 
out, her possession of the expediente and 
the absence of a grant are easily under- 
stood. It is unnecessary critically to exam- 
ine the testimony by which the existence of 
a grant and its loss were sought to be estab- 
lished. 

In this case there is neither a grant nor 
archive evidence. What, in the absence of 
even the latter evidence alone, is the nature 
of the testimony the court will exact before 
confirming a claim, is very explicitly laid 
down by the supreme court in XT. S. v. Cas- 
tro, 24 How. [65 TJ. S.] 350; and by the au- 
thority of that case I am governed. I may 
add that the fact that the expediente is not 
found in the archives, but in the claimant's 
possession, is far stronger evidence to my 
mind that it was not presented to the gov- 
ernor than the somewhat inconsistent state- 
ments of the witnesses who have attempted 
to prove that a grant was in fact issued. 
Nor is this conclusion materially weakened 
by the circumstance that at the end of the 
expediente is an order that the title issue, 
for that order has a very suspicious appear- 
ance, and there are no means of knowing 
with certainty at what time Pio Pico ap- 
pended it to the expediente. The fact, too, 
that in her petition to the board the claim- 
ant herself stated that no title was issued 
owing to the political disturbances is of 
some significance, for, although the petition 
was amended on the allegation of a mistake 
or misapprehension of those in charge of 
the claim, it seems highly improbable that 
a mistake on so important a matter could 
have been committed, or the claimant could 
have failed to apprise her counsel of the 
fact that she had received a grant, and that 
it had been lost. The confirmation of this 
claim is urged on the authority of TJ. S. 
v. Alviso, 23 How. [64 U. S.] 318. But that 
case differs from this in the circumstance 
that Alviso, so far back as 1838, obtained 
from the governor permission to occupy the 
land solicited, while the proceedings were 
pending to perfect the title. The report of 
the case states that it was proved that his 
occupation commenced in 1840, and had 
continued for fourteen years, during which 
time he had been recognized as owner of the 
land. "No imputation was made against 
the integrity of his documentary evidence, 
and no suspicion existed unfavorable to the 
bona fides of his petition, or the continuity 
of his possession and claim." 

In the case at bar the circumstances are 
very different. It is by no means satisfac- 
torily proved that the petition and accom- 
panying reports were ever laid before the 
governor. No grant is produced, nor any 
corroborative proofs from the archives. The 
only evidence offered is parol testimony, 
some of which comes from witnesses well 



known to the court, and a brief order signed 
by Pio Pico, which may have been a very 
recent addition to the expediente. In Al- 
viso's Case, the governor, after granting the- 
provisional permission to occupy, naturally 
returned the papers to the petitioner for the- 
reports, &c. required. It was therefore- 
found in his possession, or that of the offi- 
cers whose informes were asked for. But 
in this case, if the claimant's allegation be 
true, and the governor not only ordered the- 
title to be issued, but actually signed and 
delivered it, there is no mode of accounting 
for the fact that the expediente was not re- 
tained by him, and archived as usual. The- 
evidence of possession and occupation is far 
less strong and satisfactory than is Alviso's 
Case. Richardson swears that the claim- 
ant was occupying the land in 1844. Cas- 
tro testifies that she was living there in 
1845. Ma. B. Duarte de Valencia, the daugh- 
ter of the claimant, swears to her reception 
of the grant, and that for about a year pre- 
vious to its delivery she had occupied the 
land under a provisional license. But there 
is no record evidence whatever of any such 
provisional license. It certainly did not 
come from the governor, for the petition 
was sent to him for the first time in Janu- 
ary, 1846, and the only action he is claimed 
to have taken on it was to issue the final 
title at once. It was not granted by the 
prefect, the subprefect, or the alcalde, for 
the expediente shows that no such grant 
was solicited; and that those officers mere- 
ly made favorable reports to be laid before 
the governor. Pacheco swears that he gave 
her possession after the grant in his capac- 
ity as alcalde- But this statement seems 
quite incredible. 

1st. The grant not having been approved, 
no judicial possession could regularly or le- 
gally be given. 

2d. The grant being for a sobrante, no 
judicial possession could be given of it un- 
til the boundaries of all the colindantes 
were determined and the extent of the so- 
brante ascertained. 

3d. The legal evidence of the giving of ju- 
dicial possession is the formal record of the 
proceeding. No such record is produced, 
nor is its absenee accounted for. The claim- 
ant has not even offered the testimony of 
any of the colindantes and neighbors, who 
must have been present at the ceremony. 
We have only the bare statement of the al- 
calde that he gave possession of the land at 
the time of the granting thereof. 

It is probable, however, from all the testi- 
mony, that about the date of the first appli- 
cation to the alcalde and the certificate of 
the colindantes, that the land was vacant, 
the claimant went upon 'it, and erected a 
house, etc. This was in the summer of 
1845. She had nc written permission to do 
so, but it was probably not objected to be- 
cause there seemed no obstacle to her ob- 
taining the title. But that title she did not, 
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in all probability obtain. At least there is 
no evidence sufficient, according to the rules 
laid down by the supreme court, to justify 
me in pronouncing that the grant issued. 
If, then, the petition was never presented, 
or not acted on by the governor, I am un- 
able to discover in the fact that she moved 
on the land, and occupied it for about a 
year prior to the conquest of the country, 
any substantial equities which require or 
authorize a confirmation. The case is, un- 
doubtedly, a hard one for the claimant, or 
rather her heirs, for she is now deceased. 
She is said to have been of a reputable fam- 
ily. And the reports of the alcalde, the pre- 
fect, etc., show that she would have had no 
difficulty in obtaining the land. But if by 
accident or neglect she failed to get it, I 
see not how this court can remedy the mis- 
fortune. 

My opinion is that the decree of the board 
rejecting the claim should be affirmed. 

[The decree of this court was subsequently 
affirmed by the supreme court. See 3 Wall. (70 
U. S.) 434.] 
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UNITED STATES v. PERALTA et al. 

[Hoff. Dec. 212; Cal. Law J. & Lit Rev. 41.] 

District Court, N. D. California. Oct, 1, 1862. 

Mexican Land Grafts — Decree of Confirma- 
tion — Affirmance Br Scpreme Court— Objec- 
tions TO SURVEl' — AOTHORITT OP DISTRICT 
CODRT. 

[Where the supreme court, in affirming a de- 
cree of confirmation by the district court, de- 
livers an opinion clearly showing that the land 
intended to be confirmed is that described in 
the title papers, but it is not clear from the de- 
cree of the district court that the boundaries 
fixed are the same as those described in the 
title papers, the latter court may, under the 
act of 1860, upon objections to the official sur- 
vey, inquire, not merely whether the bounda- 
ries described therein are in accordance with 
the terms of its own decree, but whether they 
are in accordance with the title papers upon 
which the judgments of both courts were found- 
ed.] 

[Claim of Domingo and Vicente Peralta 
for San Antonio in Alameda county. Claim 
filed January 21, 1852, confirmed by the 
commission February 7, 1854, by the district 
court January 26, 1855, and by the United 
States supreme court in 19 How. (60 U. S.) 
343.] 

HOFFMAN, District Judge. This cause 
comes up on objections filed to the official sur- 
vey on the part of the United States and of 
certain parties who have intervened for their 
interests. The principal point in controversy 
is the location of the northern boundary or 
dividing line between the raneho of the 
Peraltas and that of Castro. The official sur- 
vey has been made in conformity with an 
amended decree of this court. This amend- 
ment was allowed by the court on the sup- 
position that the error to be corrected was 
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merely clerical, and that the decree, as- 
amended, expressed the intention of the court 
when the original decree was framed. The 
cause having been originally tried in this 
court by the late judge of the Southern dis- 
trict, I was, at the time of allowing the amend- 
ment, unacquainted with the merits, and as- 
sumed, perhaps too hastily, that the alleged 
error was merely accidental. It is now ob- 
jected that the court had no power to make 
the amendment, and that, the decree hav- 
ing been affirmed in the supreme court, it is 
res adjudicata, and the law of the case, 
whatever be its correctness. I shall con- 
sider the question thus raised precisely as if 
no amendment had been made, and shall in- 
quire whether, by the just construction and 
legal effect of the decree of the supreme court 
affirming that of the district court, I am pre- 
cluded from examining into the true loca- 
tion of the northern boundary in question, 
and establishing the same as the proofs taken 
in this proceeding under the act of 1860 [12 
Stat. 22], shall require. 

It is not pretended that this court has any 
power to reverse or annul its own final de- 
crees for errors of fact or law after the term 
at which they were rendered, unless for 
clerical mistakes, or that any change or modi- 
fication can be made which will vary or af- 
fect it in any material thing. Ex parte Sib- 
bald, 12 Pet [37 U. S.] 491; [Cameron v. 
M'Roberts] 3 Wheat [16 U. S.] 591; [Bank 
of Kentucky v. Wistar] 3 Pet. [2S U. S.] 431. 
Still less has it any such power over the 
final decrees of the supreme court,— its duty 
being to execute the mandate,— and this 
though it should be discovered that neither 
it nor the supreme court had jurisdiction over 
the cause. [Skillern v. May] 6 Cranch [10 
U. S.] 267; [Washington Bridge Co. v. Stew- 
art] 3 How. [44 U. S.] 424; Id. 611. It is 
urged, however, that the proceedings in the 
cause, and the opinion of the supreme court, 
when considered in connection with the man- 
date, show that it was not the intention of 
the supreme court to determine the question 
now raised with respect to the location of the 
northern boundary; and further, it is con- 
tended that, by the act of 1860, all questions 
of location and boundary are referred to this 
court to be determined in a new proceeding 
between new parties and on additional evi- 
dence. 

To arrive at a just appreciation of the true 
construction and effect of the decree and 
mandate of the supreme court, a brief review 
of the proceedings in the cause and the ques- 
tions presented for decision is necessary. The 
claimants derived title under an order made by 
Governor Sola, in August 1820, directing 
Luis Peralta to be put in possession of a tract 
of land extending from the creek of San 
Leandro to a small hill adjoining the sea 
beach, at the distance of four or five leagues. 
This was accordingly done, and the return of 
the officer, Martinez, describing the bound- 
aries of the tract of which he gave possession, 
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is produced. On the thirtieth of August of 
the same year, the governor, on the reclama- 
tion of the Mission of San Franeisco, directed 
a portion of the lands assigned to Peralta to 
be withdrawn, and on the sixteenth of Sep- 
tember, Martinez established new boundaries 
for the grantee, fixing them at a rivulet 
which runs down from the mountains to the 
beach where there is a grove of willows, and 
about a league and a half from the cerrito of 
San Antonio, in the direction of San Leandro 
(i. e. to the south). On the thirtieth of Au- 
gust, 1823, Governor Arguello made a de- 
cree, directing that "the land which, by the 
order of his predecessor, had been taken 
from Peralta after it had been granted to 
him and possession had been given, should 
be returned to him," and on the fourth of De- 
cember, 1824, Martinez returns that in com- 
pliance with the order "the land which had 
been taken from Peralta has been returned 
to him, and he has been put in possession of 
the place called 'Cerritos de San Antonio/ and 
the rivulet which crosses the place to the 
coast, where is a rock looking to the north." 
On the eleventh of February, 1844, Ignacio 
Peralta, one of the heirs of Luis Peralta, pe- 
titioned the governor for a new title to the 
land, in consequence of the original title pa- 
pers having been lost. This petition was ac- 
companied by a diseno, or map. On the thir- 
teenth of February, 1844, Jimeno reports that 
by the documents which Don Ignacio Peralta 
presents he shows that there was granted to 
his father the tract of land called "San An- 
tonio," agreeably to the extent shown by the 
map which he presents, and that, as it is 
twenty-two years since the government of 
that period made the grant and ordered pos- 
session to be given, the interested parties 
having occupied the land since the year 1819, 
he believes there is no objection whatever to 
granting him a new title. On the same day 
the governor, Micheltorena, ordered the title 
to be issued. The usual decree of concession 
was accordingly drawn up. It declares Pe- 
ralta owner in fee of the land bounded "on 
the southeast by the creek of San Leandro, 
on the northwest by the creek of the Cerritos 
de San Antonio, on the southwest by the sea, 
and on the northeast by the top of the range 
of hills." This document contains an order 
that "this expediente be transmitted to the 
departmental assembly for their approval," 
but nothing further appears to have been 
done, no formal title seems to have been is- 
sued, nor is the decree of concession signed 
toy Micheltorena. On these documents it was 
contended before the board that: 1st. The 
officers were without power to make the 
grant, and 2d, that the northern boundary 
should be fixed at the creek of San Antonio, 
being the reduced limits fixed by Martinez 
when Peralta was deprived of a part of his 
land on the reclamation of the mission. A 
majority of the board confirmed the claim 
within these limits. 
A dissenting opinion, however, was delivered 
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by Mr. Commissioner Thompson, in which the 
right of the claimant was maintained to the 
whole tract originally assigned and subsequent- 
ly returned to him by order of Arguello, and the 
boundaries of which are described in the re- 
port of Martinez, and in the decree of con- 
cession by Micheltorena, and delineated on the 
map which accompanied Peralta's petition to 
the latter. In this opinion the location of the 
northern boundary is discussed; and the at- 
tempt made to identify the rivulet issuing from 
the "mountain range and running along the 
foot of the cerrito of San Antonio, where, at 
the entrance of a little gulch there is a rock ele- 
vating itself in the form of a monument, look- 
ing towards the north," as described by Mar- 
tinez, with the San Antonio creek, is pro- 
nounced incompatible with the proofs, which un- 
mistakably establish the identity of the two cer- 
ritos of the brook which runs at the' base of the 
larger one, and the rock at the entrance of the 
little eanada. The testimony of Berreyesa, who 
states that the southern and not the northern 
base of the cerrito of San Antonio was estab- 
lished by Martinez as a boundary, is referred to 
as constituting the only discrepancy in the 
evidence, and his statement is rejected "as di- 
rectly in conflict with the return of the officer 
who gave the possession, and the other testi- 
mony which established the rivulet running 
at the base of the mountain as the boundary." 
The cause having been appealed to the district 
court by the claimants, it was again urged by 
the United States that the grant was invalid, 
and that the claim should be rejected in toto. 
But the court affirmed the validity of the claim 
presented in the petition to the whole extent 
of its bounds. In the decree the northern 
boundary is described as follows: "A line 
commencing on the Bay of San Francisco, at a 
point where there are close to the bay the two 
cerritos as described in the first possession 
given by Martinez to Luis Peralta on the 16th 
August, 1820, running from the said bay east- 
wardly along by the southern base of the cer- 
rito of San Antonio up a ravine, at the head 
of which is a large rock, or monument, looking 
to the north, described in the evidence as the 
'Sugar Loaf Bock'; thence by the southern 
base of said rock to the comb or crest of the 
Coast Range of Mountains." It does not appear 
for what reason the court thus described the 
northern boundary, nor is it easy, without do- 
ing some violence to the terms of the descrip- 
tion, to adopt the Codornices creek as the 
boundary. The line is directed to be run from 
the bay "eastwardly along by the southern 
base of the cerrito of San Antonio, up a ravine, 
at the head of which there is a large rock, 
described in the evidence as 'Sugar Loaf 
Bock,' " etc. But we have seen that the bound- 
ary which, according to Martinez' report, di- 
vided and separated the land, was a "riv- 
ulet," and not a "ravine;" nor is any ra- 
vine found near either the northern base or 
the southern base of the cerrito, until the 
whole width of the plain is crossed, and 
the base of the mountains reached. If,' 
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then, the Codornices be taken to be the 
boundary intended, we must attribute to 
the court a singular inaccuracy of language, 
and this when the report of Martinez, which 
was evidently intended to be adopted, point- 
edly distinguishes between the arroyito or 
rivulet designated as a boundary, and the 
caSadita or little gulch, at the mouth or 
entrance of which was the penasco, or mon- 
umental rock. 

Again, the decree speaks of a ravine, "at 
the head of which is a large rock, described 
in the evidence as the 'Sugar Loaf Rock,* " 
etc. But the sugar loaf rock described in 
the evidence at that time before the court 
was the remarkable rock near the Cerritos 
creek; and this is situated not at the head 
but "at the entrance of a ravine," and that 
ravine, or rather the brook which issues 
from it, is at the northern, and not the 
southern, base of the cerrito. If, then, we 
consider that the rock referred to in the 
decree is the same as that mentioned by 
Martinez in his report, and which had, up 
to that time, been alone spoken of by the 
witnesses, it would be impossible to adopt 
the Codornices as a boundary, for the rock 
is not near that creek, and no attempt had 
then, or has sinee been, made to show that 
at the mouth of the gulch from which it is- 
sues, any rock exists at all corresponding with 
the description given by Martinez. On the 
appeal from this decree, taken by the Unit- 
ed States, it was again urged— 1st, that the 
whole claim was invalid; and 2d, that the 
land did not extend beyond San Antonio 
■creek. To these points the attention of the 
supreme court was exclusively directed. No 
■question seems to have been raised as to 
whether the brook mentioned by Martinez 
as flowing at the ease of the cerrito of San 
Antonio flowed at its northern or south- 
ern base. The identity of the two cerritos 
being satisfactorily established, the atten- 
tion of the court was not called to the fact 
that there might still be room for contro^ 
versy as to the particular rivulet mention- 
ed by Martinez. The decree of the district 
-court was, therefore, affirmed. 

But the opinion of the court discloses that in 
settling the northern boundary the supreme 
court intended to adopt precisely the line 
described by Martinez in his first report; 
again, in his redelivery of possession under 
Arguello's order, and again in the title of 
confirmation given by Micheltorena. All 
these documents are expressly referred to 
by the supreme court, and the description of 
the line given by Martinez in his first report 
is even copied into the opinion totidem ver- 
bis. Indeed, any other interpretation of 
their decree would be absurd; for, the valid- 
ity of the grant by Sola, and the subsequent 
restoration of the land by Arguello, being 
recognized, the only tract to which that 
.grant could have referred was the tract of 
which the possession had been given by 



Martinez, and which is described in his re- 
port If, then, on further examination, it 
appears that the land described in the de- 
cree affirmed by the supreme court is not 
the same as that whereof possession was 
given by Martinez, it has appeared to me to 
be the duty of this court, under the act of 
1860, to conform to the obvious intention of 
the supreme court, rather than to the mere 
letter of its mandate, and to cause to be sur- 
veyed to the claimants the tract of which 
Martinez gave possession, and which he de- 
scribes in his report. 

I therefore think myself at liberty to in- 
quire, not merely whether the official sur- 
vey is in accordance with the terms of 
the decree of this court, affirmed by the 
supreme court, but whether it is in accord- 
ance with the possession given by Martinez, 
upon which the judgments of both courts 
were founded. Had the two reports of 
Martinez, the concession by Micheltorena, 
and the diseno presented by Peralta, been 
expressly referred to in the final decree for 
a further description of the land, there 
would then (if the decree describes a dif- 
ferent tract from that described in those 
documents) have been such a repugnance 
on the face of the decree as would clearly 
have authorized the location of the land as 
required by the title papers, rather than by 
the description in the decree. But the opin- 
ion of the supreme court shows as clearly 
as if it had been so stated in the decree 
that the land intended to be confirmed was 
that described in the title papers; and the 
decree of the district court is affirmed and 
adopted, because it was supposed to de- 
scribe the same land, no suggestion to the 
contrary appearing to have been made or 
considered. It is to be observed, in addi- 
tion, that the objection to the official survey 
is made on the part of persons claiming 
title under Castro, the grantee of the rancho 
to the" north of that of the Peraltas. That 
rancho is bounded on the south by the 
rancho of San Antonio. But even if, by 
reason of the point having become res ad- 
judicata, the northern boundary of San An- 
tonio should be fixed at the creek to the 
south of the cerrito. it would not follow 
that the same line would form the southern 
boundary of the Castro rancho. As be- 
tween the owners of the latter rancho and 
the United States, it would still be open to 
show what were the true boundaries of the 
San Antonio; and, if the northern bound- 
ary of the latter should be found to be the 
northern base of the cerrito, that boundary 
would be the southern limit of the Castro 
rancho. Moreover, the decree in the Castro 
case, as well as the title papers, call for the 
"Cerrito de San Antonio" as its southern 
boundary. If, then, by reason of the ac- 
quiescence of the Peraltas in the decree of 
the district court, which fixed their bound- 
ary at a brook about half a mile south of 
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the cerrito, they should be restricted to 
that line, the only effect would be to leave 
between the two ranehos a strip of vacant 
land, which the United States do not claim 
should be reserved. Unless, therefore, the 
line described in the decree in the case at 
bar should be found to be the true line of 
division between the ranehos, and such as 
the court would adopt in the Castro case, 
were that now under consideration, I am 
unable to perceive how the parties inter- 
vening in this cause can be benefited by a 
decision adopting the line contended for by 
them, not because it is the true line, but 
because the decree adopting it has become 
final. 

I proceed to consider the question of loca- 
tion on its merits. The identity of the cer- 
rito of San Antonio is not disputed. It is 
claimed that the rivulet mentioned by Mar- 
tinez is the Codornices creek. This creek 
rises in the mountains, and flows in a near- 
ly westerly direction toward the bay, not 
far from parallel with the Cerritos creek, 
and at the distance from it of about a mile, 
to the south. But this creek in several re- 
spects fails to answer the description given 
by Martinez. The creek described by him 
flowed at the base of the larger cerrito. The 
Codornices does not run into the bay, al- 
though its channel from the hills and to a 
considerable distance across the plain is 
clearly marked. But shortly after crossing 
the main road which traverses the plain 
from south to north, its channel disappears, 
and though, perhaps, as testified by the 
witnesses, its course at very high water 
may be traced by a superficial deposit of 
gravel, etc., there is nothing which could 
be called a channel, or which in ordinary 
seasons would reveal the existence of a 
brook or the bed of a brook. It is contend- 
ed that its waters have been in some de- 
gree diverted by a small ditch recently 
dug; but this suggestion seems conclusive- 
ly met by the disefio presented by Peralta 
to Micheltorena in 1844. On this diseiio a 
creek is delineated running from the moun- 
tains, and sinking a short distance to the 
west of the road, precisely as it is repre- 
sented on the recent and accurate topo- 
graphical map ol Stratton. The Codornices, 
moreover, if continued to the bay in the 
same direction, would pass by the cerrito 
at the distance of more than a quarter of 
a mile from its southern base, and when 
we remember that the possession of Mart- 
inez was given on the 16th of August, in 
the middle of the dry season, it is almost 
impossible to suppose that he could have 
intended to describe that brook as a "stream 
flowing at the base of the cerrito." On as- 
cending the Codornices, we find no rock sit- 
uated "at the entrance, or mouth of the 
little gulch." The high conical rock which 
it has been sought to identify with that 
spoken of by Martinez, is situated far up on 



the mountain. It is at a considerable dis- 
tance to the north of the main branch of 
the creek, and to an observer approaching 
it from the west or southwest it seems to 
be nearly on the crest of the ridge. But by 
no one could it be described as "situated in 
the mouth of a little gulch, or cafiadita." 
But the diseno of Peralta decisively settles 
any doubt which might be felt as to the 
creek referred to by Martinez. This diseno 
was drawn to indicate to Micheltorena the 
tract which had been granted to the father 
of the petitioner, and for which he asked 
a new title. With this diseiio before him, 
and perhaps after referring to the Castro 
expedients, which was then in the archives, 
Jimeno reports: "By the documents which 
Don Ignacio Peralta presents, he accredits 
that to his father was granted a tract of 
land called 'San Antonio,' agreeably to the 
extent shown by the diseiio which he pre- 
sents." On this diseno the cerrito of San 
Antonio is plainly delineated, and to the 
north of it, flowing from the hills into an 
estero of the bay, is a creek, on the north 
side of which is written "Terreno de los 
Castros," and on the south "Terreno de los 
Peraltas," thus "dividing and separating the 
land." That this creek is the Cerritos 
creek, cannot be doubted. Its course and 
position with respect to the cerrito, exactly 
correspond, and it falls into an estero which 
puts up from the bay at right angles to the 
shore, or towards the east. At the point 
where the creek issues from the mountains, 
is a small triangular object, which seems 
almost certainly to have been intended to 
represent the rock spoken of by Martinez, 
and in fact there is found at the entrance 
of the little gulch in the hills from which 
the creek issues, and in a position corre- 
sponding to that of the object on the dise- 
no, a very remarkable rock, of which photo- 
graphic drawings have been exhibited, and 
which is identified by some of the witnesses 
who assisted at the act of possession, as the 
rock referred to by Martinez. 

At the request of all the parties, and ac- 
companied by their counsel, I have visited 
the rancho, in order to learn by personal ob- 
servation the actual features of the country. 
I confess myself unable to see how any one 
with the diseno before him, could for a mo- 
ment doubt what creek was there intended 
to be delineated as the northern boundary of 
the tract. Much testimony has been taken 
to show that the Cerritos creek did not, until 
recently, extend to the estero by any clearly 
defined channel. That on the present road, 
which runs much nearer the bay than that 
used by the old inhabitants of the country, 
the creek may be crossed in the dry season 
without attracting notice, is quite possible. 
But my own observation has shown me, and 
the photograph (Exhibit Watkins, No. 8) 
proves, that to one standing on the hills, its 
course is distinctly marked across the whole 



[27 Fed. Cas. page 501] 



(Case ]S T o. 16, 030 ) U. S. v. PERALTA 



plain, and nearly, if not quite, to the point 
where it runs into the marsh and estero. The 
diseno, however, removes all doubt on the 
subject, for it demonstrates that whether or 
not its channel was discernible in 1S50 and 
1851, when the witnesses testify to crossing 
it with hay- wagons, etc., it was in. 1844 known 
to flow in a well-defined channel from the 
mountains to the marsh and estero at the 
northern base of the cerrito. In fact, if it be 
once admitted that the diseiio represents the 
land granted by Sola, and of which posses- 
sion was given by Martinez, I cannot per- 
ceive how the location of the boundaries can 
be open to controversy. That the diseno does 
represent that tract is expressly stated by 
Jimeno, and the well-known carefulness and 
circumspection of that officer give to his state- 
ments great weight. The tract delineated on 
the diseiio exactly corresponds with the de- 
scription given by Martinez. We have the 
larger cerrito at a short distance from the 
beach, the creek flowing along its base, and 
the high rock at the entrance of the canadita 
from which it issues. That Micheltorena in- 
tended to grant, or rather issue, a new title 
for the land delineated on the diseno, cannot 
be doubted. In his decree of concession, the 
creek of Los Cerritos de San Antonio is ex- 
pressly mentioned as the northwestern boun- 
dary, and this decree, called by the supreme 
court the title of confirmation by Micheltorena, 
is referred to in its opinion as clearly describ- 
ing the same monuments as those mentioned 
by Martinez. It is therefore clear that this 
claim must be considered precisely as if the 
diseno of 1844 had been attached to the report . 
of Martinez, or the grant by Sola. And, if so, 
the location of the boundaries is unmistakable. 
A corroboration of these views is found in the 
expedienteand diseiio of Castro. By thegrant 
to Castro, his raneho is bounded by the cerri- 
to of San Antonio, and the same boundary is 
designated in the decree of confirmation, 
which has been acquiesced in by the parties. 
This description of itself, would, if the or- 
dinary rule be applied, exclude the object 
named as the boundary. But the diseno re- 
moves all doubt. On it a conical hill is repre- 
sented, and inscribed "Cerrito de San An- 
tonio," while from its summit, or northeastern 
side, it is not easy to say which, a dotted line 
is projected, evidently intended to indicate 
the boundary. This line, though not extended 
to the hills, nevertheless shows that the 
boundary ran to the northeast, and that it did 
not commence at the southern base of the 
cerrito, and run towards the hills in a direc- 
tion south of east. 

If, however, the limits of the Castro raneho 
be fixed as is now contended for, at the Co- 
dornices creek, it will include not only all 
the cerrito, but a tract nearly a quarter of a 
mile wide to the south of it, and will em- 
brace lands not even represented on the Cas- 



tro diseno. Much testimony. has been taken 
to show that Castro has occupied the tract 
in question with his cattle and cultivated 
fields, aind that the Peraltas have at various 
times acknowledged the Codorniees to be the 
boundary. But evidence as to oral admis- 
sions of this nature is at all times unreliable, 
especially when it is, as in this case, conflict- 
ing. That in 1844, Peralta claimed to the 
creek called "Cerritos," is clear from the 
diseno, and we learn by the report of Jimeno 
that his father had occupied the land agree- 
ably to the extent shown by the diseno since 
1819. One of the Peraltas testifies that Cas- 
tro was the first squatter he ever had on his 
land, and it is clear that in 1830, when the 
diseno of Castro was drawn for him by Forbes, 
and in 1834 when Joaquin Isidro Castro pre- 
sented it to the governor, the tract in dispute 
could not have been occupied or claimed by 
Castro, for it was not even represented on his 
diseno. That in times comparatively recent, 
the Castros had a cultivated field to the south 
of the Cerritos creek, seems to be established, 
but I see nothing in that fact or the other evi- 
dence showing Castro's occupation of the dis- 
puted tract, sufficient to justify us in disre- 
garding the boundaries so unmistakably in- 
dicated by the report of Martinez, the diseno, 
and concession in the expediente of 1844, and 
the natural objects found upon the ground. 
For these reasons I am of the opinion that 
the location of the northern boundary is cor- 
rectly located in the official survey, and that 
the objections to it should be overruled. 

The official survey is also objected to on 
the ground that it embraces lands on the 
shores of the bay below the ordinary high- wa- 
ter mark. These lands have been treated as 
having passed to the state of California as 
incidental to her sovereignty on her admis- 
sion to the Union, and they have been dis- 
posed of by the state as her own. I do not 
understand it to be denied that the call in 
the grant for the bay as a boundary bounds 
it by the shores of the bay, nor is it contended 
in this case that that term should not be con- 
strued to embrace only what at common law 
is considered to be the shores of the sea. It 
includes all lands below ordinary high-water 
mark; that is, the limits reached by those 
tides which happen between the full and 
change of the moon, twice in the twenty-four 
hours. Teschemacher v, Thompson, IS Cal. 
21; Ang. Tide Waters, c. 3, and cases cited. 

It seems, from the deposition of Stratton, 
that the official survey embraces lands below 
ordinary high-water mark, and in this re- 
spect it is evidently erroneous. I think that 
the western boundary should therefore be 
modified so as to exclude those lands lying be- 
low that limit, whether they be situated on 
the bay itself, or on the shores of any navi- 
gable estuary that may extend from the bay 
into the interior. 
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Case No. 16,031. 

UNITED STATES v. PERALTA et al. 

[Hoff. Land Cas. 89.] i 

District Court. N. D. California. March 10, 
1S56. 

Mexican Land Trusts. 
The validity of this claim fully established. 

[Claim of Sebastian Peralta and Jose 
Henandez to the Rancho Rinconada de los 
Gatos, comprising a league and a half of 
land in Santa Clara county.] 

S. W. Inge, U. S. Atty. 

A. P. Crittenden, for appellees. 

HOFFMAN, District Judge. The grant 
under which this claim is made was issued 
by Governor Alvarado on the twentieth of 
May, 1840. The original title is produced, 
and the signatures fully proved, and also a 
certificate of approval by the departmental 
assembly. The land seems to have been 
occupied prior to the grant, and a house 
was built in which the parties have ever 
since continued to reside. The land granted 
is described as the "Rinconada de los Gatos," 
and the third condition limits the quantity 
to one league and a half, as shown on the 
map. On recurring to the map, we find the 
tract solicited indicated with tolerable preci- 
sion, and sufficiently so to enable a surveyor 
to locate it without difficulty. The claim 
was confirmed by the boai'd, and we think 
their decision should be affirmed. 



Case No. 16,038. 

UNITED STATES v. PERALTA. 

[Hoff. Op. 63; Hoff. Dec. 6.] 

District Court, N. D. California. Nov. 28, 
1859. 

Mexican Land Grants — Limitation as to 
Quantity — Confirmation of Claim — Finality 
of Deckee— Stipulation by United States 
Attorney. 

[1. There is no authority which will justify 
the court in confirming to a claimant a tract 
four or five leagues in extent, under a grant 
which designates the quantity as two leagues, 
a little more or less.] 

[2. An appeal was taken from a decree con- 
firming a claim, but thereafter the district at- 
torney, by a stipulation, consented that the or- 
der granting the appeal might be vacated and 
an order entered allowing the claimant to pro- 
ceed under the decree of this court, as under a 
final decree. The stipulation was made upon 
a misconception by the district attorney, occa- 
sioned by misrepresentations upon the disefio, 
and by a witness, as to the extent of the land 
contained within the boundaries confirmed; and 
it subsequently appeared that these boundaries 
gave to the grantee more than twice the quan- 
tity granted. Held, that the stipulation would 
not prevent the court from so modifying the 
decree, in advance of the official survey, as to 
give only the quantity granted.] 



i [Reported by Numa Hubert, Esq., and here 
reprinted by permission.] 



HOFFMAN, District Judge. In this case- 
a decree was entered at a former term by 
consent of the United States, confirming the 
claim. In the decree of the board the land 
was described as of the extent of two 
leagues, a little more or less, and the bound- 
aries as contained in the grant were men- 
tioned. In the decree of this court the 
boundaries set forth were those which are 
mentioned in the original decree of conces- 
sion as well as in the titulo or final title, 
and the limitation of quantity was omitted. 
The cause was appealed and at a subsequent 
day, pursuant to instructions, the district 
attorney entered into a stipulation consent- 
ing that an order be entered vacating the 
order granting an appeal, and giving leave 
to the claimant to proceed under the decree 
of this court as under final decree. It was 
afterwards brought to the notice of the dis- 
trict attorney that the land contained within 
the boundaries mentioned in the decree is 
of the extent of about five leagues. A mo- 
tion was therefore made to amend the de- 
cree by limiting the extent of land to the 
quantity mentioned in the grant. 

In support of this motion it was shown by 
affidavit that the land was five leagues in 
extent, and the counsel for the claimant 
admitted in court that its area was about 
nineteen thousand acres, which would be 
something more than four leagues. It is 
quite clear that under no ruling of this court, or 
the supreme court, in this class of cases, 
can a claimant be entitled to a confirmation 
of a tract four or five leagues in extent, un- 
der a grant which designates the quantity 
•as two leagues, a little more or less. If in 
any case it could be held that the governor 
intended to grant the large tract, notwith- 
standing the limitation of quantity men- 
tioned in the grant, it could only be where 
it appears that he knew the quantity con- 
tained within the boundaries; that the 
boundaries are distinct and well defined, and 
that he granted all the land within them. 
But in this case only three boundaries are 
mentioned in the grant. The names of a 
rancho (San Antonio) and of two places 
("parages"), viz: El Hombre and Monte del 
Diabolo, are given, to which the land grant- 
ed is said to be contiguous ("colindante"). 
In the map which is found in the expediente, 
and to which the grant refers, the tract is 
delineated, and at the foot of it is a note 
signed with the rubric of one Zamorano, in 
which it is stated that the land "from north 
to south is a little more than two leagues, 
and from east to west a little less than one 
league." It was under these representations 
that the governor described the land as of 
the extent of two leagues, a little more or 
less, as shown by the map, and reserved the 
surplus to the nation. It was also testified 
by JosS Maria Amador, a witness produced 
by the claimant, that the distance between 
the two streams of Las Juntas and the San 
Ramon, from north to south, is a little more 
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than two leagues, and the distance from 
east to west in some places two miles, in 
othe'rs a little less than one league. So far, 
therefore, as the record disclosed the facts, 
it appeared that the extent of land em- 
braced within the boundaries was about two 
leagues. 

It had previously been held by this court 
that, where all the boundaries of a grant 
were clearly denned, and where the condi- 
tions specified the extent as of a certain 
number of leagues, a "little more or less, as 
shown by the map," the whole land included 
within the boundaries should be deemed to 
pass by the grant, provided that the quantity 
over and above that specified did not ex- 
ceed a fractional part of the usual unit of 
measurement, viz: one league, it being sup- 
posed that such excess might reasonably be 
considered to be covered by the words "more 
or less." It had also been held that for the 
purpose of ascertaining the boundaries re- 
source was to be had not to the grant alone, 
but also to the petition, diseno, and to in- 
quiries whether the name of the rancho 
indicated a place of known limits and ex- 
tent. But in the case of U. S. v. Fossatt 
[20 How. (61 U. S.) 427],' this view was held 
to be erroneous. The words "more or less" 
were rejected as having no place in our 
system of survey and location, and the 
grantee was restricted to the quantity clear- 
ly expressed. The grant in that case as in 
this, mentioned only three boundaries, but 
the court refused to refer to the petition, or 
diseno, to ascertain the fourtu boundary, or 
to inquire if the name of the place granted 
"had any significance as connected with the 
limits of the tract." It is clear, therefore, 
that if the quantity of land exceeded two 
leagues (the quantity clearly expressed) by 
only a fraction of a league, the claimant 
would, under the decision of the supreme 
court, be limited to the precise quantity of 
two leagues; a portion must be so limited 
when the excess is from two to three 
leagues. If, then, this court has not lost 
•jurisdiction over the cause, it Is clearly its 
duty to reform the decree by designating 
the quantity of land confirmed. It is ob- 
jected that this is a consent decree, and 
therefore cannot be reopened or appealed 
from. 

With regard to the first consent, given by 
the district attorney, it is sufficient to say 
that it was merely a consent to a confirma- 
tion of the claim, and to an affirmance of 
the decision of the board. It cannot, in 
any case, be called a consent to the decree 
made by this court. With regard to the 
second consent, there is more difficulty. 
That consent was in tha usual terms of the 
stipulation filed by that officer whenever 
instructed to dismiss an appeal to the su- 
preme court. He consents that the order 
granting the appeal be vacated, and that an 
order be entered allowing the claimant to 
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proceed under the decree of this court, as 
under final decree. 

It will be observed— First: That this stipu- 
lation does not in terms purport to be a 
consent that a certain decree shall be made, 
but it consents that an appeal shall be dis- 
missed, and that a decree previously made 
shall be regarded as final. If, then, that 
decree is to be considered a consent decree, 
it cannot be because it was made on a 
previous consent, but because a subsequent 
assent to its finality has given it that char- 
acter. 

Second: It appears that that consent, 
whatever be its effect, was given not only 
in ignorance of the facts, but on a miscon- 
ception of them, occasioned by the mis- 
representations as to the extent of the land 
contained in the note upon the diseno fur- 
nished by the grantee, and the testimony of 
Amador, a witness produced by the claim- 
ant. 

As the court sees that this decree will, if 
suffered to stand, give to the claimant more 
than double the quantity of land which he 
solicited from the governor, and to which 
he is by the law, as declared by the supreme 
court, entitled, it seems to me that the 
technical objection which has been noticed 
ought not to be permitted to prevent the 
correction of the mistake, both as to the law 
and the fact, into which this court fell. But 
even if in an ordinary case, where the final 
decree of this court is exhaustive of its pow- 
er, such a mistake could not, under these 
circumstances, be corrected, there can be no 
doubt that in the special class of cases, of 
which this is one, this court possesses such 
authority. 

In the recent decision of the supreme court 
in the case of U. S. v. Fossatt, 21 How. [62 
U. S.] 450, it is declared that this power of 
the district court over the cause does not 
terminate until the issue of a patent con- 
formably with its decree. As that case was 
remanded, because the decree entered by 
this court was not a just decree, it was 
argued with much force that all decrees 
of this court were to be regarded as inter- 
locutory until a final decree, embodying and 
adopting a survey was entered. It was 
held, however, by this court, that the de- 
crees heretofore entered, by which the va- 
lidity of the claim was ascertained, were to 
be regarded as final decrees in a sense to 
authorize a survey, as of lands "finally con- 
firmed," to be made, or an appeal to be tak- 
en from- them. But it was also held that 
sueh decrees did not exhaust the power of 
the court over the cause, and that it had 
authority to hear objections to the survey 
and location which might be made, and to 
direct the surveyor to correct or modify the 
survey, conformably to its opinion. This 
jurisdiction the court has since frequently 
exercised. If, then, a survey be made under 
the decree in this case, it will be the duty 
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and within the power of the court to hear 
any objections to it that may he urged. If 
there be any ambiguity or iepugnance in 
the decree, it will be the duty of the court 
to construe and explain it. 

The decree, as has been stated, sets forth 
the boundaries of the tract confirmed. But, 
though it does not mention the quantity, it 
refers for more particular description to the 
grant and the diseiio, with the note by 
Zamorano. In one of these documents the 
quantity of land is clearly expressed as 
"two leagues, a little more or less" (which 
the supreme court has decided to mean two 
leagues); and in the other its extent is de- 
clared to be a little more than two leagues 
in length, and a little less than one league 
in width. If then the grant and diseiio are 
to be consulted and followed in these re- 
spects, the boundaries" cannot be reached. 
If the land is surveyed according to the 
boundaries, the limitation of quantity con- 
tained in the grant must be disregarded. 
A ease is thus presented where the decree 
must be construed and explained by the 
court; and, under the circumstances of this 
case, and the law as laid down by the su- 
preme court, there can be no doubt as to 
what the construction should be. If the 
views taken by the claimant be correct, it 
would follow that, notwithstanding that the 
decree of the court was made on a miscon- 
ception of the facts occasioned by evidence 
produced by the claimant himself, and not- 
withstanding that a motion to open the de- 
cree was duly made before the expiration 
of the term, yet by reason of a purely 
formal stipulation, given by the district 
attorney in igno-ance of the facts, this court 
is not only powerless to amend its decree, 
but is bound to confirm a survey, giving to 
the claimant at least double, and it might 
be ten times, as much land as he is entitled 
to claim. Such cannot, it seems to me, be 
the duty of the court As, then, this court 
has the right and may be required to con- 
strue and explain this decree, when a sur- 
vey under it shall have been made, and to 
instruct the surveyor as to the manner in 
which a new survey shall be made, it is 
clearly within its power, when its attention 
is called to the decree in advance of the 
survey to explain and construe it in such a 
manner that a survey may in the first in- 
stance be made under it, such as it would if 
a survey had already been submitted to it, 
direct to be made. By this means the ex- 
pense and delay of two surveys are avoided, 
and the surveyor is relieved from all em- 
barrassments in the matter. 

It is for the foregoing reasons the opinion 
of the court that the decree in this case 
should be amended, and that, as in the de- 
cree ordered by the supreme court in the case 
of U, S. v. Fossatt [supra], the grant to the 
original grantees should be adjudged to be j 
for two square leagues of land to be taken 



within the boundaries mentioned and decree 
of concession and delineated on the diseiio 
in the grant, to be located at the election of 
the grantee or his assigns, under the re- 
striction established for the location and 
survey of private land claims in California, 
by the executive department of this govern- 
ment; and that the claim of the claimant to 
one undivided half of the said two leagues 
be confirmed to him. 



Case No. 16,033. 

UNITED STATES v. PEREZ. 

[2 Wheeler, Crim. Cas. 96.] 

Circuit Court, S. D. New York. Sept., 1823. 

Criminal Law — Dischakge of Joky fou Ina- 
bility to Agkee— Discretion op Couut. 

[The jury having been discharged after be- 
ing out only about four hours, and reporting 
that they were equally divided, and could not 
agree, the court was divided on the question 
whether the discharge was justifiable under the 
circumstances'; Van Ness, Circuit Judge, being 
of opinion that the discharge was too soon, and 
Thompson, Circuit Justice, holding that the 
matter was in the sound discretion of the court 
under all the circumstances, and that it was 
not necessary that the jury should be so far ex- 
hausted as to be incapable of any further delib- 
eration, or should be disabled by sickness or 
intoxication.] 

[This was an indictment against Joseph 
Perez for piracy.] 

In calling the jury the panel was exhausted 
and Dr. Roosa was selected as a talesman. 
He was objected to by the counsel for the 
prisoner, that he was a physician. The court 
overruled the objection, and a peremptory 
challenge was made. It was permitted by 
the court that the counsel for the prisoner 
might interrogate the jurors as they came 
to the book to be sworn, "whether they had 
expressed an opinion against the prisoner," 
and they were so interrogated. Captain Ed- 
ward Johnson -testified, that he was a citi- 
zen of the United States, sole owner of the 
schooner Bee, and principal owner of her 
cargo. He sailed with her from Charleston, 
S. C, on the 20th of July, 1822, on a voyage 
to St. Juan de Remedios, in the island of 
Cuba. The vessel was of about 50 tons, and 
the cargo consisted of flour, rice, butter, 
lard, eodfish, tinware, watches, &c. On the 
14th of August, being then about a mile and 
a half from the coast of Cuba, and not far 
from the place of destination, saw a small 
schooner of about 30 tons coming out from 
under the land. She was Baltimore built, 
schooner rigged, apparently about 30 tons 
burthen, without a topsail, and hoisted Bue- 
nos Ayrean colors. She hailed the Bee, on 
which the anchor was let go, and a boat 
sent from the Bee on board of her. "When 
the boat returned, witness was forward 
stooping down, and paying out the cable. 
His first notice that the pirates were on 
board was their cutlasses, with which they 
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"began beating him with great violence. He 
had with him on board the Bee a sailing- 
master, whose name was Manuel Fernandez, 
a Portuguese, who spoke Spanish, James 
Deban, Joseph Porter, James Thompson, and 
41 Portuguese passenger, who was taken in 
at Charleston, who spoke no English, and 
whose name the witness never knew. Fer- 
nandez interceded with the pirates, upon 
which they desistea from beating the wit- 
ness. They then put a six-pounder, which 
was on board the Bee, into the boat, togeth- 
er with colors, trumpets, and other tight ar- 
ticles, and got the Bee under weigh, again 
running until within half a mile of land, 
when they brought her to anchor, and laid 
the piratical schooner on the larboard side, 
■close to her. At this time there were about 
twenty of them on board. They took off the 
tarpaulin, and one of them, who, according 
to the best of witness' knowledge and belief, 
was Joseph Perez, the prisoner, took a crow- 
bar and drove it in once or twice into the 
hatch. They called for the axe of the cook, 
but before anything was further done, wit- 
ness was hurried on board the piratical 
schooner to assist in throwing out the bal- 
last, for the purpose of lighting her so as 
to receive the cargo of the Bee. The wit- 
ness then stated various acts of wantonness 
and cruelty during eight days, that were in- 
flicted on them by the pirates; the manner 
in which they sold off the greater part of 
the cargo to the people who flocked down 
from the country to purchase, and the ar- 
rival of a British schooner from New Provi- 
dence to whom the residue of the cargo was 
sold. 

On the 22nd of August, having disposed of 
all the cargo, the pirates got both schooners 
under weigh, and beat out to the entrance 
■of the Keys, five or six miles from the main 
land, when witness was told by the car- 
penter that they were about to run the Bee 
ashore. This was soon after done, after tak- 
ing two or three stretches upon West Salt 
Key. A small boat like a canoe was brought 
alongside, with one sail, and one oar and a 
half, some beef and water. They then or- 
dered witness into the boat. He went in. 
They then ordered him out again, and he 
came out. On this the prisoner, Perez, came 
up to him, and ordered him to take down his 
small clothes. Prisoner then examined the 
waistband and lining, searched witness' per- 
son for belts, and ripped open the lining of 
his hat and shoes, searching for money. 
Shortly afterwards the prisoner came up 
from below, and brought up a gold piece in 
his hand. He held it up towards witness' 
face, and said, "Dis for you," meaning, as 
witness supposed, have you any more like 
this on board V Witness answered him, "No 
gold In America;" when the prize master, 
who could speak English, said, "No, no— no 
gold in America." Witness was now stand- 
ing by the gunwale, when, turning round, he 
saw the prisoner take a long knife from his 
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side, and cut the standing part of the fore- 
peak haulyards, for the purpose, as witness 
then thought, and still believes, of hanging 
the cook therewith. Prisoner called the cook, 
and made a grasp at him, when the prize 
master called out, "No, no!" and then he 
desisted. They ordered witness, the passen- 
ger, and all the crew, except Deban, into 
the boat. There were five in the boat. Oapt 
Fernandez said they must not stand in shore, 
or the pirates would kill them all. They ac- 
cordingly continued to stand out, till they 
ran down the hull of the piratical schooner. 
They soon after saw the Bee in a blaze. 
They then made for the land, (as the boat 
leaked exceedingly, and had to be bailed con- 
stantly by two men,) and got into the mouth 
of a creek near Matanzas, after being about 
four days at sea, and landed at Matanzas 
on the 27th, in the evening. 
* These facts being proved to the court and 
jury, no doubt existed that they amounted 
to piracy. Witnesses, however, were intro- 
duced who testified to facts that left some 
doubt whether the prisoner was the same 
person who committed the piracy upon Cap- 
tain Johnson. 

The case was summed up to the jury by 
Messrs. Nevins &■ Hoffman, for the prisoner, 
and by Messrs. Haines & Tiliotson, for the 
United States. 

THE COURT charged the jury about eight 
o'clock in the evening. They retired to con- 
sider upon their verdict, and returned into 
court before ten the same evening, when 
some points of law were explained to them, 
and they were again sent out, and about 
twelve o'clock they were discharged; they 
having previously informed the court that 
they were equally divided, and that there 
was no prospect of their ever agreeing upon 
their verdict 

A motion was made to discharge the pris- 
oner, by his counsel, on the ground that the 
court had no authority to discharge the jury 
but in extreme cases, and that this was not 
such a ease. 

The court were divided. VAN NESS was 
of opinion the jury were discharged too soon. 
THOMPSON, Circuit Justice, decided upon 
the motion, that there need not be a physical 
impossibility to a unity of opinion. He de- 
cided, the court had power to discharge the 
jury in criminal cases, and that it rested in 
the sound discretion of the court, under all 
the circumstances of the ease; that it was 
not necessary the jury should be so far ex- 
hausted as to be incapable of further dis- 
cussion and deliberation, nor was it neces- 
sary that they should be disabled by sick- 
ness, intoxication, or mental derangement. 
It was enough that they could not agree; 
that there was a moral disability. In this 
case the jury had been out near four hours; 
a length of time amply sufficient to agree 
upon their verdict, if they could. This was 
a plain question of fact for them to decide. 
There were no intricate questions of law in 
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the case. A longer time ought to be af- 
forded to the jury where a ease involved a 
great number of facts and points of law. It 
depended more upon the nature of the case 
than upon any settled rule that could be 
laid down for the discharge of the jury. If 
the jury could not make up their minds and 
agree upon their verdict in four hours, where 
the identity of the prisoner was the only 
question before them, it was probable they 
never could agree. 
As the court were divided, no judgment 



[NOTE. Upon a certificate of a division in 
the opinions of the judges the cause was taken 
to the supreme court, which decided that the 
prisoner was not entitled to be discharged 
from custody and might again be put on trial. 
9 Wheat. (22 U. S.) 579.] 



UNITED STATES (PERKINS v.). See Case 
No. 10,990. 

UNITED STATES (PEROTS v.). See Case 
No. 10,993. 



Case No. 16,034. 

UNITED STATES v. PETER. 

[2 Cranch, C. C. 98.] i 

Circuit Court, District of Columbia. April 
Term, 1814. 

Larceny— Peremptory Challenges. 

In Alexandria, a prisoner indicted under the 
act of congress, for larceny, has the right of 
peremptory challenge. 

Mr. Jones, for the United States, admitted 
that under the Virginia law of November 
13, 1792, p. 103, § 8, the prisoner [the negro 
Peter], who was indicted for larceny under 
the act of congress of April 30, 1790, § 16 
(1 Stat. 116), was entitled to a peremptory 
challenge of. twenty jurors. 



Case No. 16,035. 

UNITED STATES v. PETERS. 

[2 Abb. U. S. 494.] 2 

District Court, E. D. Michigan. March Term, 
1870. 

Counterfeiting— Requisites of Indictment. 

An indictment for "falsely making," &c, coin 
of the United States, under section 20 of the 
crimes act of 1825 [4 Stat. 121), need not aver 
an intent to pass the coin as true, nor an in- 
tent to defraud. 

Motion to quash an indictment. The de- 
fendant, Frederick W. Peters, was indicted, 
under section 20 of the crimes act of 1825, 
for counterfeiting the coin of the United 
States. 

Mr. Russell, for the motion. 

Mr. Maynard, U. S. Dist Atty., opposed. 

i [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reported by Benjamin Vaughan Abbott, 
Esq., and here reprinted by permission.] 



WITHEY, District Judge. The indict- 
ment charges that Peters falsely made, for- 
ged, and counterfeited half and quarter-dol- 
lar coin, in the similitude of the silver coin 
of the United States, and also assisted in do- 
ing the same thing; but the offense is not 
charged to have been committed with intent 
to pass as true, nor with intent to defraud 
anybody. 

The motion rests on the omission to charge 
the intent. The court is of the opinion that 
the intent to pass, &c, constitutes no part of 
the crime as defined by the statute. The 
crime consists in falsely making, forging, or 
counterfeiting. This is a distinct offense, 
viz: to make with a false intent. The indict- 
ment charges, in the language of the statute, 
that defendant "did falsely make," &c. Un- 
der this charge it would be no proof of an of- 
fense to show that Peters made the coin from 
curiosity or amusement, or for other pur- 
poses, without any design to falsify the coin 
of the United States. Such false purpose 
may be shown by proof that it was with in- 
tent to pass, utter, publish, or sell, or with 
intent to deceive any person. 

Another offense defined by section 20 of 
the act of 1825, under consideration, is the 
passing, &c, or bringing into the United 
States, with intent to pass as true, knowing 
the same to be false, with intent to defraud. 
Here, an ingredient of the offense is the in- 
tent to pass as true, and intent to defraud, 
and therefore must be charged in order to jus- 
tify sufficient proof to convict. 

We are entirely clear that the words of the 
section, "with intent to pass as true," and to 
defraud, do not relate to the falsely making 
coin in the semblance of the coin of the Unit- 
ed States. Motion denied. 



Case No. 16,036. 

UNITED STATES v. PETERSBURG 
JUDGES OF ELECTION. 

SAME v. PETERSBURG REGISTRARS 
OF ELECTION. 

[1 Hughes, 493; 14 Am. Law Reg. (N. S.) 105, 
238; 9 Am. Law Rev. 370.] 1 

Circuit Court, E. D. Virginia. 1874. 

Elections— Enforcement Act of 1870 — Pre- 
venting Registration— Indictment — Consti- 
tutional Law — Citizenship. 

1. An indictment charged that defendants un- 
lawfully prevented, etc., from voting at a 
municipal election in Petersburg, certain legal- 
ly registered voters qualified according to law. 
Another indictment charged that defendants re- 
fused to register certain legally qualified elect- 
ors of African descent, as voters at the said 
election. On demurrer it was 7k>7<J, by Bond, 
Circuit Judge, that the indictments were suffi- 
cient, and that the motive of hostility as to 
race, etc., might be inferred from the acts char- 
ged; Hughes, J., contra, that the indictments 



1 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission. 
14 Am. Law Reg. (N- S.) 105, and 9 Am. Law 
Rev. 370, contain only partial reports.] 
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were defective for not charging that the acts 
were done on account of race, color or previous 
condition of servitude, and that they should be 
quashed. 

2. Per Hughes, District Judge. The 4th sec- 
tion of the enforcement act of May 31, 18 <0 
[16 Stat. 140], is not founded on the fifteenth 
amendment, and is unconstitutional. 

3. Id. The federal courts have no jurisdic- 
tion to protect rights which accrue from the 
citizenship of a state, but only such as accrue 
from citizenship of the United States. The 
right to vote belongs to the former class. It is 
not a natural or inherent right, but a privilege 
conferred or withheld by the several states in 
their own discretion. The only guarantee of 
the United States in this connection is under 
the fifteenth amendment, that no state shall 
deny or abridge the privilege on account of 
race, color, or previous condition of servitude. 
The only case in which the federal courts can 
entertain jurisdiction of any question upon this 
right is where violation of this guarantee is al- 
leged. 

4. Per Bond, Circuit Judge. The fourteenth 
amendment declares what shall constitute cit- 
izenship of the United States as well as of the 
several states, and gives congress the power 
to protect the citizen in all the franchises, 
rights, and privileges which belong to him either 
as a citizen of the United States or of a state. 

[Cited in Ex parte Kinney, Case No. 7,825.] 

5. The rights which are given to .a citizen by 
a state, such as the right to vote when possess- 
ing certain qualifications, may be modified or 
taken away by the state, and the United States 
cannot interfere, but so long as the right re- 
mains, the United States has the power to pro- 
tect him in its enjoyment and exercise. 

6. Rights which do not arise from citizenship 
but accrue to men as men, such as the security 
of life and property, remain under the exclu- 
sive protection of the states. 

7. The enforcement act of May 31, 1870, pro- 
viding for the punishment of obstructing voters, 
is appropriate legislation to enforce the four- 
teenth amendment, and is, therefore, consti- 
tutional; and an indictment under it charging 
the prevention of legally qualified citizens of 
Virginia from voting, and the refusal to regis- 
ter such citizens* as voters, is valid and suffi- 
cient, although it does not charge that the acts 
were done on account of race, color, or previous 
condition of servitude of the citizens. 

The cases first named above were indict- 
ments against the judges who held the munic- 
ipal election of Petersburg in 1874, respec- 
tively at eight precincts in that city. They 
charged that at a municipal election held 
there on the 2d May, 1874, these defendants 
(respectively naming three at each precinct) 
did unlawfully prevent and obstruct from vot- 
ing divers persons, to wit, A., B., etc., "citi- 
zens of the United States, twenty-one years 
old, residents of Virginia for more than 
twelve months, and of Petersburg for more 
than three months, resident and legally regis- 
tered voters in said election, and otherwise 
qualified by law to vote at said election," at 
the said precincts respectively. The second 
cases above named were indictments against 
the defendants for refusing to register as vot- 
ers certain citizens, etc. 

The defendants demurred to the indictments 
on the grounds: (1) That there is no aver- 
ment in any of the counts in the said indict- 
ment that the acts of commission and omis- 
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sion charged as criminal in said indictment 
were done or omitted to be done because or 
on account of "race, color, or previous con- 
dition of servitude*' of the persons whose 
rights are averred to have been denied, di- 
minished, impaired, or obstructed by the al- 
leged acts of commission and omission of the 
defendants. (2) That the said acts and omis- 
sions are not averred to have been done un- 
der color or in execution of any state law or 
authority. (3) That the act of congress, or 
that part of it on which the said indictment 
is formed, is unconstitutional and void. 

B. T. Daniel, for demurrers. 
L. L. Lewis, U. S. Dist Atty. 
Before BOND, Circuit Judge, and HUGHES, 
District Judge. 



BOND, Circuit Judge. It is conceded in the 
argument thac had this been at an election 
for members of congress or for presidential 
electors the demurrer would have been bad; 
or that if the pleader had charged that the 
unlawful obstruction was on account of the 
race, color, or previous condition of servitude 
of the electors, no fault could have been 
found with the indictment. But this was not 
at a federal election, nor does the indictment 
charge that the obstruction was made on ac- 
count of race,. color, or previous condition of 
servitude. The question then is whether or 
not there is constitutional power in congress 
to protect a citizen of the United States, qua 
citizen, in the exercise of the elective fran- 
chise, either by force of the fourteenth or fif- 
teenth amendment of the constitution. Citi- 
zenship of the United States prior to the pas- 
sage of these amendments was, to say the 
least, but an ill-defined relation. It was by 
many thought to be derivative, and not direct 
A person became a citizen of the United 
States by force of his citizenship of some one 
of the states. It was as a citizen of a state 
that he had a right to sue in federal courts, 
and hence a large number of our fellow-citi- 
zens during the late civil war were led to 
think that as they first became citizens of the 
state, and indirectly through that relation 
citizens of the United States, their allegiance 
was first due to the state, and secondarily to 
the United States. It seems to me that the 
object of the first clause of the first section of 
the fourteenth amendment was to settle this 
question of allegiance forever, and to make 
the United States a nation by declaring "that 
all persons born in the United States are citi- 
zens thereof," owing allegiance upon- birth, 
and that consequently the power to protect 
such persons as owed this allegiance belonged 
to the United States as fully as the power to 
protect its citizens for the purposes of its or- 
ganization inheres in any other nation. 
Whether a person's duty to the state or to 
the United States is paramount, was the ques- 
tion fundamental in the war; and after the 
expenditure of so much blood and treasure, 
the people through their legislatures thought 
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it not right to leave the matter doubtful, and 
so declared in this amendment that not only 
are all persons born or naturalized in the 
United States citizens thereof, but are also 
citizens of the states wherein they reside, 
thus establishing not only what constituted 
citizenship of the United States, but, so far 
as this description of persons is concerned, 
what constituted citizenship of a state. 

Congress is empowered to enforce these two 
relations created by this amendment by ap- 
propriate legislation. It has seen fit since the 
adoption of it to legislate upon the right to 
vote only. It is objected to this legislation, 
which, so far as these cases are concerned, 
is contained in the 4th section of the act of 
May 30, 1870, which provides "that if any 
person by force, bribery, threats, intimidation, 
or other unlawful means, shall hinder, delay, 
or prevent, or obstruct any citizen from doing 
any act required to be done to qualify him 
to vote, or from voting at an election," etc., 
that the right to vote is not a privilege or 
immunity of a citizen of the United States as 
such, and that, therefore, it does not come 
within the power of congress to legislate con- 
cerning it. But the constitution of the state 
of Virginia declares in its third article that 
"every male citizen of the United States, 
twenty-one years of age," who shall have 
the requisite qualifications, shall have the 
right to vote; and now the question is, as the 
right to vote at an election in Virginia is not 
a right absolute, dependent solely upon citi- 
zenship, but a right which the state may 
modify and control, has congress the power, 
where and while the right is given, to protect 
a citizen in the exercise of it? 

It may be fairly concluded that what is 
meant by citizenship of the state is the same, 
so far as the power to protect that relation 
goes, though it may not be coextensive in the 
privileges given, as is meant by citizenship 
of the United States. A state has the un- 
doubted right to control, protect, tax, and 
summon to arms its citizens to promote the 
objects for which it exists. And when the 
fourteenth amendment declares that all per- 
sons born within the jurisdiction of the Unit- 
ed States are citizens of the state in which 
they reside, every such person Decomes liable 
to these burdens and is entitled to this pro- 
tection. This will be admitted. When the 
same amendment declares that such persons 
are also citizens of the United States, it must 
mean that they shall occupy the same rela- 
tion to the general government so far as its 
purposes are concerned. These purposes we 
are not left in doubt about, for the constitu- 
tion of the United States declares in its pre- 
amble that the object of the government is 
to form a more perfect union, establish jus- 
tice, insure domestic tranquility, provide for 
the common defence, and to secure the bless- 
ings of liberty to ourselves and our posterity. 
Whatever, therefore, if a state had these ob- 
jects for its organization, it might require its 
citizens to do or to refrain from doing to pro- 



mote them, it seems to me the United States 
may require. The citizenship which owes its 
allegiance to each is now created by the same 
paragraph of the fourteenth amendment, and 
each may summon its citizens to enforce them, 
or defend them in so doing. In a republican 
form of government the duty of voting is as 
responsible a burden as that of bearing arms. 
The government cannot exist without the 
power to require both; and if it may protect 
the citizen in the one obligation, I see no rea- 
son, if it be desired to preserve its existence, 
why it may not do so^ in the other. If, therefore, 
a state, by virtue of a person's relation to it as 
citizen, claims, and has always claimed, the 
right to protect him in the exercise of a right 
granted by the United States, surely the Unit- 
ed States is not claiming unlawful authority 
when it undertakes to protect one of its own 
citizens in a right granted by a state to him 
as a citizen of the United States. Now the 
right to vote at a federal election is bestowed 
by the constitution of the United States upon 
such citizens of the states as have the requi- 
site qualifications for electors of the most nu- 
merous branch of the state legislature. The 
state prescribes the qualifications for such 
electors; but being designated by the state 
through qualifications prescribed, the United 
States grants them the right to vote at a 
federal election. Every state by its laws pro- 
tects its citizens in the exercise of this right, 
with which, not the state, but the United 
States elothes them. If this be within the 
power of the state by virtue of the citizen- 
ship of its citizens, why may not the United 
States protect its citizens to the fullest ex- 
tent in a right with which a state clothes 
them? But this fourteenth amendment goes 
much farther than this. It declares that all 
persons born or naturalized in the United 
States are citizens of the state wherein they 
reside, and that congress shall enforce this 
by appropriate legislation. 

That which constitutes citizenship, if It be 
not the mere privilege of ealling oneself citi- 
zen, must be the prerogatives, franchises, 
rights and privileges which the state govern- 
ments grant to those occupying that relation, 
in return for the performance of the duties 
which spring from allegiance and citizenship; 
and unless this amendment was inane, fruit- 
less and ineffectual, it must mean that con- 
gress by appropriate legislation can protect 
the citizen of a state in the exercise of all the 
rights conferred upon him as such, and which 
distinguish him from those who are aliens or 
merely residents in the state. The exercise of 
this power on the part of the United States 
can in nowise interfere with the right of the 
state to prescribe the qualifications of citi- 
zens to vote, nor with their privileges and 
immunities in any other respect. That pow- 
er remains as heretofore with the state, with 
the exception that they shall not make race, 
color, or previous condition of servitude a 
ground of distinction. It only asserts the 
power of the United States in return for his 
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allegiance to protect the citizen in the rights 
■which the federal government grants, and in 
such as the states from time to time volun- 
tarily bestow upon him, and which they can 
continue or withdraw at pleasure. There is 
a citizenship of the states and a citizenship of 
the United States. "What the states may do 
by reason of this relationship the United 
States may do. To give any other construc- 
tion to the clauses of the fourteenth amend- 
ment we have been considering wonld be to 
say that everybody bom or naturalized in the 
United States had a right to call himself 
citizen, and that the amendment drew the re- 
lation of citizenship no closer than before its 
adoption; and that in view of the great con- 
test just over, the people adopted an amend- 
ment declaring every one born or naturalized 
in the United States a citizen, and that con- 
gress might enforce that nominal relation, 
and the empty claim to be called such, by ap- 
propriate legislation. To overrule this de- 
murrer, it is necessary to claim only that the 
sovereignty of the United States is equal in 
its sphere for the protection of the rights and 
privileges of citizens, to that claimed by the 
states in the protection of their own. Nor 
does this construction of the amendment in- 
terfere with the rulings of the supreme court 
in what is known as the Slaughterhouse Cases, 
10 Wall. [83 U. S.] 3G. 

The right to slaughter animals within the 
limits of the city of New Orleans was not a 
right appertaining to citizenship at all. 
Aliens might do it; but in these cases the 
right to vote is given to all citizens of the 
United States as such, and no one else can 
exercise it. It is an immunity, a defence, a 
privilege peculiar to that relation, and is not 
shared in common with all persons whatso- 
ever. It was not personal to a man by rea- 
son of his manhood at common law. It is 
the endowment of the state, peculiar to citi- 
zenship. Before the state was, men had 
certain rights which belonged to them be- 
cause they were men. As our Declaration 
of Independence declares, men are born 
with certain inalienable rights. These 
rights we do not contend the fourteenth 
amendment empowers the United States to 
protect It is only such rights, privileges 
and immunities as the state or the United 
States, confers upon them because of their 
citizenship to the United States, that the 
laws of the United States can insure. The 
fear that this construction will draw into 
the United States courts all cases of of- 
fences against the person and property of 
individuals is groundless. The rights which 
are inalienable and belong to men as men, 
and not as citizens, are life, liberty, and the 
pursuit of happiness. The right to be se- 
cure in one's person or property is not pe- 
culiar to citizenship. Citizens share that 
with aliens. Offences against the person as 
well as those against property are cogniza- 
ble in the state courts, except where the 
controversy arises between citizens of differ- 
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ent states, a choice of forum is given; but 
all such privileges as are peculiar to citizen- 
ship this fourteenth amendment, it seems 
to me, was adopted to enforce. And all 
that the supreme court decided in the 
Slaughterhouse Cases, was that the United 
States by force of the fourteenth amend- 
ment was not clothed with authority to en- 
force the rights common to all men but 
those only peculiar to citizenship. 

The right to vote is not the common right 
of all persons resident in Virginia. It Is 
not the right of all citizens of Virginia per 
se, because a person might be a citizen of 
Virginia who is not a citizen of the United 
States, and the constitution of the state con- 
fers the right to vote upon citizens of the 
United States solely. The demurrer insists 
upon it, that as the state has passed no law 
abridging the right of citizens in any par- 
ticular, the indictment is bad. This view 
leaves out of consideration the final clause 
of the fourteenth amendment, which em- 
powers congress to enforce its provisions by 
appropriate legislation. The mischief to be 
prevented by the fourteenth amendment 
was the obstruction of the citizen in the ex- 
ercise of the rights of citizenship, whatever 
they from time to time might be. There is 
no way as yet pointed out by which a state 
can be punished, and the mischief sought to 
be prevented might be flagrant in violation 
of state law, or without any color of author- 
ity under it The white people in Virginia 
might, without law or in spite of it, deter- 
mine that no colored man should vote, and 
the colored people in South Carolina might, 
in the same unlawful manner, unite to vio- 
lently obstruct their white fellow-citizens 
from exercising the elective franchise. The 
mischief to be prevented would be flagrant, 
and yet if this demurrer be good, no remedy 
could be found. Now congress, in this view 
of the case, has thought it appropriate leg- 
islation to punish the individuals who com- 
mit the' wrong, whether under color of state 
authority or without pretending to any au- 
thority at all. "Who can say that this is not 
appropriate legislation? It remedies the ex- 
isting evil; and a law which accomplishes 
or tends to accomplish a purpose required 
by the constitution to be effected, cannot be 
said by a judicial tribunal to be inappropri- 
ate. Fugitive Slave Law, Act Sept. 16, 1850 
[9 Stat 462], 

In answer to. the objection that these in- 
dictments do not allege that the obstruction 
had was done on account of race, color, or 
previous condition of servitude, it is suffi- 
cient to say that the statute under which 
the indictments are drawn uses no such lan- 
guage; and it is most generally sufficient in 
setting out in pleading a statutory offence, 
to use the words of the statute creating it. 
But if it be contended that the only pow- 
er congress had to pass the statute was 
that granted by the fifteenth amendment, 
which prevents discrimination among vot- 
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ers on account of race, color, or previous 
condition, etc., and authorizes appropriate 
legislation to prevent such discrimination, 
there is answer to it in this, that it is im- 
possible to prove, though the fact may be 
so, if a body of colored men in South Caro- 
lina assault and beat fifty white people at 
the polls and prevent their voting, and at 
the same time knock two colored people 
down, that this was done on account of race 
or color. Congress thought to cut the thing 
up by the roots, and enacted what is really 
and practically the only appropriate legisla- 
tion, as any person who has seen the ef- 
forts to enforce this section must know, that 
no person shall disturb another at an elec- 
tion to prevent his exercise of the franchise; 
and as the greater includes the less, if he 
can do so from no motive he cannot do it 
because of race, color, or previous condition, 
etc. 

And from these considerations we have 
drawn the following conclusions: 

1st. That by the fourteenth amendment to 
the constitution the people have provided a 
citizenship to the United States, direct, posi- 
tive and paramount, springing from birth 
within its jurisdiction, or by statutory natu- 
ralization. 

2d. That what the states have claimed to 
do by virtue of their sovereign power over 
their citizens, the United States may do 
over its citizens by virtue of its sovereign 
power and the direct relationship thus es- 
tablished. 

3d. That while the fourteenth amendment, 
in furtherance of this view, declares that no 
state shall make or enforce any law con- 
trary to this provision, it likewise declares 
that congress shall enforce the amendment 
by appropriate legislation. And that as 
congress cannot punish a state qua state, it 
is appropriate legislation within the mean- 
ing of the statute to attain its end, i. e., the 
protection of the citizen in his right to vote 
by punishing the individuals who obstruct 
him in its exercise. 

And that even under the fifteenth amend- 
ment, where experience has shown the ob- 
struction of voters on account of race and 
color cannot be, in the judgment of con- 
gress, otherwise prevented, it is appropriate 
legislation to provide by statute that no 
such obstruction shall take place at all. 

And that this construction of the four- 
teenth and fifteenth amendments does not 
affect the rights of the states to define the 
rights of citizenship, nor does it draw into 
the jurisdiction of the United States courts 
the question of the invasion of the rights 
of persons or property, as such. It concerns 
only the rights which distinguish persons as 
citizens, and which they hold in that char- 
acter. 

HUGHES, District Judge. If the election 
described, instead of being for municipal of- 
ficers, had been for a member of congress or ; 



presidential electors of the United States, 
these indictments, for reasons which need not 
here be set forth, would have been valid 
to give jurisdiction to this court, and would 
have been founded on those sections of the 
enforcement acts of congress which express- 
ly relate to national elections. On the other 
hand, if the indictments had charged that 
the persons prevented from voting at this 
state election were persons of Saxon, Celtic, 
Mongol, African, or other descent, and that 
the defendants prevented them from voting 
on account of race, then, being founded up- 
on those sections of the enforcement acts 
which were designed to enforce the fifteenth 
amendment of the national constitution, they 
would have given jurisdiction to this court: 
because the fifteenth amendment expressly 
declares that "the right of citizens of the 
United States to vote shall not be denied or 
abridged by the United States or by any 
state on account of race, color, or previous 
condition of servitude." The offence char- 
ged, however, is clearly not within either of 
these categories. If it had been, the juris- 
diction of this court to try it would have 
been undeniable. 

The indictments are really founded upon 
the 4th section of the enforcement act of 
May 31st, 1870, which declares that "if any 
person, by force, bribery, threats, intimida- 
tion, or other unlawful means, shall hinder, 
delay, prevent, or obstruct, .... any 
citizen from doing any act required to be 
done to qualify him to vote, or from voting 
at any election (by the people in any state, 
territory, district, county, city, parish, town- 
ship, school district, municipality, or other 
territorial subdivision^, such person shall for 

every such offence be guilty of a 

misdemeanor, and shall, on conviction there- 
of, be fined, etc., or imprisoned, etc., or both 
at the discretion of the court" This section 
is clearly not founded upon the fifteenth 
amendment, and, if constitutional at all, is 
so only by virtue of the clauses of the four- 
teenth amendment, which declare as fol- 
lows: "All persons born and naturalized in 
the United States, and subject to the juris- 
diction thereof, are citizens of the United 
States and of the state wherein they reside. 
No state shall make or enforce any law 
which shall abridge the privileges or immu- 
nities of citizens of the United States, 

nor deny to any person the equal 

protection of the laws. Congress shall have 
power to enforce, by appropriate legislation, 
the provisions of this article." If this lan- 
guage of the fourteenth amendment, giving 
to congress power to legislate for preventing 
the abridgement of the rights of citizens of 
the United States, were not qualified by an- 
other provision of that amendment, and 
were allowed its widest signification, then it 
is broad enough to cover the 4th section of 
the enforcement act of May, 1870, which I 
have quoted, in the broadest signification of 
that section's language; and the national 
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courts would have jurisdiction to try any of- 
fence abridging any right of any citizen of 
the United States on any account; and the 
indictments at bar would give jurisdiction to 
this court over the offences charged. 

But is this language to be so interpreted? 
Is it not rather to be limited by construc- 
tion? If the latter, then the language is to 
be construed according to rules of statutory 
interpretation, which are as much a part of 
the statutory law as the statutes themselves. 
Although, as will appear in the sequel, it is 
unnecessary for me to do so with reference 
to the eight indictments under immediate 
consideration, I shall first treat this clause 
of the fourteenth amendment as if it were 
not qualified by any other clause in that 
amendment, or by the fifteenth amendment 

It is a settled principle of construction 
that all instruments are to be interpreted ac- 
cording to their real intention and object; 
and when statutes employ general terms, 
those terms are to be limited in giving effect 
to the statutes, according to the real mean- 
ing of their authors, rather than according to 
their literal meaning, so as to correct the 
evil and advance the remedy contemplated 
by them. The illustration of this principle, 
which is most familiar to the legal profession, 
is that given by Blackstone (book 1, p. 59). A 
law of Edward III. forbade all ecclesiastical 
persons to purchase provisions at Rome. If 
the term "provisions" had been given its 
widest meaning, it would have forbidden any 
of the English clergy who might happen to be 
at Rome from buying food; but the statute 
was construed with reference to its intention, 
which was to prohibit the purchasing of nomi- 
nations by the pope to ecclesiastical bene- 
fices in England, which at that day were call- 
ed "provisions." It is a general principle, 
that the language of statutes is, if possible, 
not to be so interpreted as to produce ab- 
surdity, or oppression, or evils greater than 
those designed to be remedied by them. In- 
deed, the very function and province of a 
court is to construe and apply the law accord- 
ing to its true meaning only, and for securing 
its real objects alone. It is, therefore, per- 
fectly competent for the national courts to dis- 
criminate between "the privileges and im- 
munities of citizens of the United States," 
alluded to by the fourteenth amendment, and 
to limit the meaning of the acts of congress 
passed to protect them (the fourth section of 
the first enforcement act among others), so 
as to make them conform in practice to the 
spirit of the constitution of the United States, 
which regards the national government as one 
of limited, express powers, and the govern- 
ments of the states as of general powers, not 
expressly enumerated. Tbe authority of the 
courts to enlarge the powers of the national 
government by construction has always en- 
countered more or less disfavor. Their au- 
thority to limit those powers by construction 
has never been regarded with jealousy. The 
only difficulty in thus discriminating lies in 
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ascertaining the principle on which to pro- 
ceed, and the line of distinction to be drawn 
in regard to the privileges of the citizens of 
the United States intended to be protected. 
I flatter myself, however, that this difficulty 
can easily be surmounted in considering the 
questions raised upon the indictments before 
us. The supreme court of the United States, 
in its decision in the Slaughterhouse Oases, 
16 Wall. [83 U. S.] 36, has taken a part of the 
responsibility of this task off our hands. 
Those were cases in which the subject of 
complaint was an act of the legislature of 
Louisiana. That act created a joint stock 
company; empowered it to hold certain es- 
tate near the city of New Orleans; required 
that all animals which should be slaughtered 
within a large territory surrounding that city 
should be slaughtered upon the premises of 
this company; and gave it, in these and other 
respects, exclusive rights in abridgment of 
the like rights of other citizens, and especial- 
ly of persons following the trade of butcher- 
ing in the area described. 

The United States supreme court held that 
the national courts had no jurisdiction to pro- 
tect citizens of Louisiana, though they were 
citizens of the United States, in such privi- 
leges as were abridged in the act of incorpo- 
ration complained of, passed by the legisla- 
ture, and approved by the supreme court of 
the state. In its decision in these cases, pro- 
nounced by Justice Miller, the supreme 
court say (16 Wall. [S3 U. SJ 77, 78): "Was 
it the purpose of the fourteenth amendment, 
by the simple declaration that no state should 
make or enforce any law which shall abridge 
the privileges or immunities of citizens of the 
United States, to transfer the security and 
protection of all the civil rights which we 
have mentioned from the states to the fed- 
eral government? And where it is declared 
that congress shall have power to enforce 
that article, was it intended to bring within 
the" power of congress the entire domain of 
civil rights heretofore belonging exclusively 
to the states? All this and moce must follow 
if the proposition of the plaintiffs in error 
be sound. For, not only are these rights sub- 
ject to the control of congress whenever in 
its discretion any of them are supposed to be 
abridged by state legislation, but that body 
may also pass laws in advance, limiting and 
restricting the exercise of legislative powers 
by the states, in their most ordinary and 
usual functions, as in its judgment it may 
think proper, on all such subjects. And still 
further, such a construction, followed by the 
reversal of the judgment of the supreme 
court of Louisiana in these cases, would con- 
stitute this court a perpetual censor upon all 
legislation of the states on the civil rights of 
their own citizens, with authority to nullify 
such as it did not approve as consistent with 
those rights as they existed at the time of the 
adoption of this amendment. The argument, 
we admit, is not always the most conclusive 
which is drawn from the consequences urged 



U. S. v. PETERSBURG (Case No. 16,036) 



[27 Fed. Cas. page 512J 



against the adoption of a particular construc- 
tion of an instrument. But when, as in the 
case before us, these consequences are so se- 
rious, so far-reaching and pervading, so great 
a departure from the structure and spirit of 
our institutions; when the effect is to fetter 
and degrade the state governments by sub- 
jecting them to the control of congress in the 
exercise of powers heretofore universally con- 
ceded to them, of the most ordinary and 
fundamental character; when, in fact, it radi- 
cally changes the whole theory of the rela- 
tions of the state and federal governments to 
the people; the argument has a force that is' 
irresistible, in the absence of language which 
expresses such a purpose too clearly to admit 
of doubt. We are convinced that no such re- 
sults were intended by the congress which 
proposed those amendments, nor by the legis- 
latures of the states which ratified them." 
That august court accordingly decided that it 
had no jurisdiction to protect the privileges 
which were abridged by the act of incorpo- 
ration complained of, the privileges abridged 
being those which belong to citizens of the 
state as sucli, and distinguished from those 
which attached to them as citizens of the 
United States. Its decision authorizes us to 
construe the clauses of the fourteenth amend- 
ment in question, and the acts of congress 
passed to enforce them, according to their 
direct historical object, rather than their mere 
literal meaning; and, more particularly, so to 
construe them as to discriminate between 
those rights of the citizen which he has as a 
citizen of the state and those which belong to 
him as a ertizen of the United States. 

In Corfield v. Coryell [Case No. 3,230], Jus- 
tice Washington defined the privileges and 
immunities which belong to citizens of the 
states as such to be those which he called 
"fundamental;" such as "belong of right to 
citizens of all governments, and always be- 
longed to citizens of the several states of this 
Union from the time of their independence." 
They embrace those rights which belong to a 
man as a member of society, together with 
those which the constitution and laws of his 
state confer upon its citizens. On the other 
hand, the rights which we have as citizens 
of the United States are such as are implied 
in the language of Judge Taney, when he de- 
clared that "we are citizens of the United 
States for all the great purposes for which 
the federal government was established." 
For instance, a man as a citizen of Virginia 
may carry on a business here by paying a cer- 
tain tax: in virtue of which fact a citizen of 
Maryland, as a citizen of the United States, 
has a right to carry on the like business in 
Virginia by the payment of no greater tax. 
So, under the constitution of the state, a man 
born in Virginia is a citizen here after a cer- 
tain age; by virtue of which fact he may be- 
come, under the constitution of the United 
States, a citizen of New York by a change of 
residence to that state. This parallel be- 
tween the rights held by citizens, respective- 



ly, in their two characters, might be run out 
through many examples; but the distinction 
is too plain to need further illustration. For 
other decisions on the subject see [Gibbons 
v. Ogden] 9 Wheat. [22 U. S.] 203; [Mayor 
etc. of City of New York v. Miln] 11 Pet. [36 
U. S.] 102; [License Tax Cases] 5 Wall. [72 
U. S.] 471; [Paul v. Virginia] 8 Wall. [75 U. 
S.] 180; [U. S. v. De Witt] 9 Wall. [76 U. S.] 
41; and [Ward v. Maryland] 12 Wall. [79 U. 
SJ 430. 

Adopting this broad distinction, and avail- 
ing of the authority given by the supreme 
eourt in its decision in the Slaughterhouse 
Cases, the national courts are justified in re- 
fusing to take cognizance of offences com- 
mitted in violation of those rights which be- 
long to a person as the citizen of a state, not 
created or conferred, but only guaranteed, by 
the national constitution; and in confining 
their jurisdiction to those rights which be- 
long to persons peculiarly in their character 
as citizens of the United States. This much 
being settled, and inasmuch as the fourth 
section of the enforcement act of May, 1870, 
concerns only the citizen's right of voting, it 
is only necessary to inquire how the right of 
voting attaches to the citizen; whether in his 
character as a citizen of the state, or in that 
of a citizen of the United States. 

Before the adoption of the fourteenth 
amendment, a man was a citizen of the Unit- 
ed States only derivatively, by virtue of his 
being a citizen of a state. Such was the 
principle of the decision of the supreme court 
of the United States in the case of Dred Scott 
v. Sanford, 19 How. [60 U. S.] 393, in which 
that court expressly decided that as a man 
of African descent was not the citizen of any 
state, therefore he could not be a citizen of 
the United States. By the adoption of the 
fourteenth amendment, the new status of cit- 
izenship of the United States, independently 
of that of citizenship of the state, was first 
established; but it does not follow that the 
incorporation of this new provision into our 
national policy has abolished or obliterated 
the line of distinction which the national 
courts had claimed the power to draw be- 
tween the rights of a person as citizen of a 
state and those which he had as citizen of 
the United States. There is not yet any gen- 
eral act of congress clothing the citizen of the 
United States proprio vigore with all the 
rights of the citizen of the state where he re- 
sides, and giving the national courts express 
jurisdiction to protect those rights. Certain- 
ly there can oe no law of congress found 
which directly purports to constitute any cit- 
izen of the United States a voter in the state 
in which he resides. Indeed, such a law 
would seem to be unconstitutional; for the 
fourteenth amendment itself contains a 
clause which leaves to the states the power, 
always before possessed by and conceded to 
them, of prohibiting citizens of the United 
States from voting, and of declaring who 
shall be voters, even in national elections. 
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That amendment in the second paragraph, 
provides that "when the right to vote at any 
election for the choice of electors for presi- 
dent and vice-president of the United States, 
representatives .in congress, the executive 
and judicial officers of a state, or the mem- 
bers of the legislature thereof, is denied to 
any of the male inhabitants of such state, be- 
ing twenty-one years old, and citizens of the 
United States, except for participation in re- 
bellion or other crime, the basis of represen- 
tation therein shall be reduced in the propor- 
tion which the number of such male citizens 
bears to the whole number of male citizens 
twenty-one years of age in such state." Thus 
the right to vote, even of citizens of the Unit- 
ed States, is left even by the fourteenth 
amendment itself, to be regulated and defined 
by the states, which had always held that 
power. The state of Virginia has according- 
ly exercised this prerogative, pursuant to her 
own uncontrolled views of justice and pro- 
priety, in the fi rst clause of the third article 
of her state constitution, which is in these 
words: "Every male citizen of the United 
States twenty-one years old who shall have 
been a resident of this state twelve months, 
and of the county, city, or town in which he 
shall offer to vote three months next preced- 
ing any election, shall be entitled to vote upon 
all questions submitted to the people at such 
election;" following this general provision 
with the usual exceptions of persons commit- 
ting crimes, etc. And here I will remark that 
the right to vote would seem to be not funda- 
mental; not a natural right The power to 
declare who shall be voters, who shall be 
constituents of the political sovereignty of a. 
state, has been claimed by and conceded to 
each state from the beginning of our inde- 
pendence; and is expressly conceded by the 
clause of the fourteenth amendment which I 
last quoted. The right to vote would seem 
to be not an inherent right, but a conferred 
privilege; a privilege not derived from the 
United States, but from the state alone; a 
privilege belonging to the man as a citizen of 
the state, and not to him in his character as 
citizen of the United States. The noble lib- 
erality of Virginia in making every citizen of 
the United States resident within her borders 
a voter in eveiy election, does not in any de- 
gree change the fact that he derives this right 
from herself. Nor does the obligation of the 
United States to guarantee to the states a re- 
publican form of government change the fact 
now existing, and which has existed from the 
founding of the' Union, that to the states is 
left the power of defining and regulating the 
right of suffrage, a power without which a 
state could scarcely be considered as any 
longer retaining its autonomy. 

It being, therefore, incontrovertible that the 
right to vote in a state election belongs to 
a man as the citizen of his state, it remains to 
ask what right connected with voting be- 
longs to him as a citizen of the United States. 
Under the fifteenth amendment his right as 
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a national citizen is— not to be prevented 
from voting "on account of race, color, or pre- 
vious condition of servitude;" which is a right 
not involved" in the indictments at bar. Has 
he any similar right in his national character 
under the fourteenth amendment? What- 
ever right the national citizen, as such, may 
have, under the general terms of the four- 
teenth amendment, not to be abridged in his 
privileges or immunities, so far as other privi- 
leges are concerned, yet that amendment 
gives him no such right as to the privilege of 
voting, because it expressly leaves to the 
states the power of regulating the right of 
suffrage in both state and national elections. 
It is therefore plain that not only is the right 
to vote derived from the state, and not only 
does it belong to the category of rights which 
it is peculiarly within the province of the state 
tribunals to protect, but it is excepted by the 
fourteenth amendment from those general 
privileges and immunities of citizens of the 
United States which the states are forbidden 
to abridge. It is indeed a right which the 
states are expressly allowed to abridge in 
every other respect than on account of race, 
color, and previous servitude. If the constitu- 
tion gives this permission to the states, then 
no act of congress forbidding the abridgment 
of this right on other account than of race, 
color, etc., is constitutional, and no indictment 
founded upon such a law is valid to give ju- 
risdiction of the offence charged to the na- 
tional courts. 

It is contended that from whatever source 
a right comes to a citizen of the United 
States, yet, once attaching to him, it is 
competent for congress and the United 
States courts to protect him in it. This ar- 
gument would confer the power and duty 
of protecting the citizen of the United 
States from any of the ordinary offences at 
common law, such as murder, false im- 
prisonment, and the like. This cannot be 
a sound proposition. There is an obvious 
distinction to be made on this subject. Al- 
though still unnecessary to my argument as 
to the eight indictments mentioned, I will 
advert to the distinction which should be 
drawn between rights proper and those im- 
proper for the jurisdiction of the national 
courts. It is that so well stated by Mr. 
Justice Bradley in his opinion in the case 
of U. S. v. Cruikshank [Case No. 14,897], 
where the learned justice distinguishes be- 
tween those provisions of the national con- 
stitution which guarantee fundamental 
rights, the duty of protecting which prop- 
erly belongs to the states, and those provisions 
which either create rights or enjoin in affirma- 
tive legislation upon congress for their protec- 
tion. 

I cannot but express a cordial and full 
concurrence in the following remarks of 
Mr. Justice Bradley on that subject. He 
says: "With regard to those acknowledged 
rights and privileges of the citizen which 
form a part of his political inheritance de- 
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rived from the mother country, and which 
were challenged and vindicated by centu- 
ries of stubborn resistance to arbitrary 
power, they belong to him as his birthright, 
and it is the duty of the particular state of 
which he is a citizen to protect and enforce 
them, and to do nought to deprive him of 
their full enjoyment. When any of these 
rights and privileges are secured by the 
constitution of the United States only by a 
declaration that the state or the United States 
shall not violate or abridge them, it is at 
once understood that they are not created 
or conferred by the constitution, but that 
the constitution only guarantees that they 
shall not be impaired by the state, or the 
United States, as the case may be. The ful- 
filment by the United States of this guar- 
anty is the only duty with which that gov- 
ernment is charged. The affirmative en- 
forcement of the rights and privileges them- 
selves, unless something more is expressed, 
does not devolve upon it, but belongs to the 
state government as a part of its residuary 
sovereignty." If this distinction be correct, 
then, as the right of voting is not conferred 
by 4 the national constitution, nor even guar- 
anteed by that instrument, except in a qual- 
ified and negative way by the fifteenth 
amendment, it is not one of those rights 
over which, when proposed to be exercised 
in a state election, congress or the national 
courts have jurisdiction. 

Thus are we brought by legitimate argu- 
ment founded upon the decision in the 
Slaughterhouse Cases, and the very able 
one in the Cruikshank Case [supra], to a 
conclusion against the validity of the eight 
indictments pending against the judges of 
election of Petersburg. But there is a much 
more direct method of reaching the same 
conclusion, which avoids a resort to the 
power of construction, and which renders 
useless the distinction drawn by the nation- 
al courts in the cases alluded to between 
the rights belonging to a person respective- 
ly in his two characters of citizen of the 
state and citizen of the United States, and 
between the rights created or conferred, and 
those merely guaranteed by the national 
constitution. It is this: Admit for argu- 
ment's sake, that the fourteenth amend- 
ment, in its first paragraph, was intended to 
prohibit the abridgment of any privilege of 
the citizen by the state, or by its citizens, 
on any account whatever: yet the second 
paragraph of the same amendment, which 
leaves to the states the power always held 
by them to prescribe the qualifications for 
suffrage at their pleasure in national and 
state elections, expressly excepts the right 
of voting from those general privileges; and 
the most that can be insisted upon is that 
the fourteenth amendment protects the cit- 
izen of the United States in all privileges 
except the right of voting, and leaves this 
right to be regulated ad libitum by the 
states. It was this latter fact which cre- 



ated the necessity for the fifteenth amend- 
ment, and that amendment would mean 
nothing, and would have been wholly un- 
necessary if before its adoption the states 
had not had uncontrolled power over the 
right of suffrage Its sole object was to 
limit the unrestrained power of the state 
over this right which had been' conceded by 
the fourteenth amendment; but it under- 
took to limit the power only in one respect. 
It declared in substance that notwithstand- 
ing the states possessed uncontrolled power 
over this right thty should be restricted in 
exercising their power at least this far, to 
wit: They should not deny or abridge the 
right of the citizen to vote "on account of 
race, color, or previous condition of servi- 
tude." 

I am, therefore, of opinion that any law of 
congress is unconstitutional which makes 
the preventing of a voter from voting in a 
state election penal on any other account 
than of race, color, or previous condition of 
servitude; and that any indictment char- 
ging sueh an offence, though founded upon 
such a law or section of a law of congress, 
is invalid to give jurisdiction of sueh an 
offence to this court. I think, consequently, 
that the demurrers of the defendants to the 
eight indictments against the Petersburg 
judges of election are good, and that the in- 
dictments should be quashed. 

n. The three indictments pending against 
certain registrars of election in Petersburg 
differ in two respects as to the questions 
which I have been considering, from those 
pending against the judges of election. 

1. They allege that the persons who were 
prevented from registering were of African 
descent, but omit to charge that they were 
prevented from registering "on account of 
race, color, or previous condition of servi- 
tude." These are not indictments, there- 
fore, founded upon the fifteeenth amend- 
ment or any act of congress passed for en- 
forcing it. We are not at liberty to infer 
from the mere circumstances that a man 
was of any particular race, and prevented 
from exercising a right, that he was so 
prevented on account of his race. That 
fact must be charged before it can be prov- 
ed, and the failure to charge it is, I think, 
fatal to these indictments, so far as the 
fifteenth amendment and the statutes en- 
forcing it are concerned. 

2. These three indictments each charge 
in substance that the defendant "did refuse 
and knowingly omit to give to all citizens of 
the United States in his ward the same and 
equal opportunity, without distinction of 
race, color, or previous condition of servi- 
tude, to register, etc.; but to the contrary 
thereof, refused and knowingly omitted to 
give A., B., C, D., and E. the opportunity to 
register which he gave to others, the said A., 
B., C, D., and E. being qualified, etc., and 
citizens of the United States of "Afri- 
can race and descent." By not charging 
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that the refusal was o.n account of the race, 
etc., of the injured persons, these indict- 
ments, for the reasons I have stated, do not 
come under the fifteenth amendment. If 
they are valid at all, to give jurisdiction to 
this court it must be under the fourteenth 
amendment and the 4th section of the act 
of May, 1S70. But, for reasons already 
abundantly stated, registration is a right 
conferred by the state. Each of the three 
indictments under immediate consideration 
expressly recites that the right is conferred 
by the laws of Virginia, and that the duties 
of the registrar we;e duties imposed by 
state laws. Nor do they charge that in 
consequence of the failure of the injured 
persons named to be admitted to registra- 
tion they lost their right to vote either at a 
state election or an election held for officers 
of the United States. The denial merely of 
registration is an offence against the state, 
if it be on any other account than of race, 
color, etc. If the indictments had charged 
that the denial had been on account of race, 
etc., the offence would have been cognizable 
here; or if, after charging the denial, the in- 
dictments had gone on to charge that in 
consequence thereof the citizen of the Unit- 
ed States was prevented from voting at an 
election held for a member of congress, or 
electors of a president of the United States, 
I am inclined to think that the offence 
would have been cognizable here. But a 
charge merely that a citizen of the United 
States was denied registration, without oth- 
er allegation to make it appear that some 
right was abridged which belonged to the 
man as a citizen of the United States, is 
not sufficient to give cognizance of the of- 
fence to this court. I am, therefore, of opin- 
ion that the demurrers to these indictments 
against the Petersburg registrars ought to 
be sustained, and that the latter ought to 
be quashed. 

The judges being divided in opinion, the 
case was certified to the supreme court of 
the United States. 
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UNITED STATES v. PETERSON et al. 

[1 Woodb. & M. 305.] i 

Circuit Court, D. Massachusetts. May Term, 
1846. 

Revolt of Seames— Authoritt op Master— 
Excessive Punishments — Alien Seamen on 
American' Ships— Indictment — Joinder of Of- 
fences — Nolle Pros. 

1. Revolts on shipboard are to be considered 
now as defined by the act of congress of March 

i [Reported by Charles L. Woodbury, .ftsq., 
and George Minot, Esq.] 
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3, 1S35, c. 40 [4 Stat. 775], and consist not only 
in attempts to usurp the command from the 
master, or to transfer it to another, or to de- 
prive him of it for any purpose by violence, but 
in resisting him in the free and lawful exercise 
of his authority. 
[Cited in U. S. v. Coppersmith, 4 Fed. 205; 
U. S. v. Huff, 13 Fed. 637.] 

2. So if no actual revolt is made, that act 
punishes, though in a milder manner, attempts 
to commit a revolt and various acts likely to 
lead to mutiny, and, among them, to assemble 
with others on board "in a tumultuous and 
mutinous manner." 

3. The crew have no right to disarm the cap- 
tain, though using a deadly weapon, if they are 
in a mutinous state, and exercising personal 
violence to resist his lawful commands. 

[Cited in Fuller v. Colby, Case No. 5,149.] 

4. Seamen must obey the lawful commands 
of a master, at 3 .veil as refrain from acts of 
piracy and mutiny; and look for redress 
against excessive punishment, or illegal orders, 
to the tribunals at home, and the acts of con- 
gress for their protection, rather than to vio- 
lence by themselves at sea. 

[Cited in Fuller v. Colby, Case No. 5,149.] 

5. Foreign seamen on board American ships, 
are as much subject to punishment for such 
disobedience or violence as Americans, and are 
alike to be protected and redressed on their re- 
turn home. 

6. To render a vessel American, so as to pun- 
ish- offences on board of her, it is enough to 
show, that she sailed from and to an American 
port, and was apparently owned and controlled 
by citizens of the United States. 

7. If there be two counts in one indictment 
for offences committed at the same time and 
place, and of the same class, but different in 
degree, as one for a revolt and another for an 
attempt to excite it; the judgment will not be 
arrested, though a verdict of guilty is returned 
on both. 

[Followed in U. S. v. Stetson, Case No. 16,- 
390. Cited in U. S. v. Stone, 8 Fed. 252.] 

8. The district attorney is allowed before 
judgment to enter a nol. pros, on one, if he 
deems it advisable. 

9. It is not a misjoinder of offences in dif- 
ferent counts in the same indictment, unless 
they belong to different families, or the judg- 
ments and punishments are inconsistent with 
each other. 

[Cited in People v. Sweeney, 55 Mich. 588, 22 
N. W. 50: State v. Smalley, 50 Vt. 741.] 

This was an indictment against the pris- 
oners [John Peterson and others] found at 
this term, in two counts. 

The first count alleged, that one Baily 
Foster, on the 7th of May, 1846, was mas- 
ter on board the American vessel Charles 
Carroll, bound from New Orleans to Boston, 
and the prisoners, a part of his crew; and 
that, on the day aforesaid, upon the high 
seas, they resisted him with force, while "in 
the free and lawful exercise of his author- 
ity," and thus created a revolt, contrary ro 
the act of congress in such case made :uid 
provided. The second count charged them, 
at the same time and place, with having as- 
sembled together in said ship, "in a tu- 
nmltuous and mutinous manner," contrary to 
the same act of congress. 
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The prisoners on being arraigned, pleaded 
not guilty. 

C. B. Goodrich, for prisoners. 
R. Rantoul, U. S. Dist. Atty. 

The latter relied upon the act of congress, 
passed April 30, 1790, § 1 [1 Stat. 112], as de- 
fining the offence described in the first count; 
and the second section of the same act, as 
defining that described in the second count. 
And, on being questioned by the counsel for 
the prisoners, whether he intended to rely 
on both counts for the punishment of the con- 
duct of the prisoners on that occasion, replied 
in the affirmative, as the transaction, though 
a single one, might be considered on the evi- 
dence as constituting the second offence, if 
it did not amount to the first. 

Evidence was then offered to show, that 
the Charles Carroll was owned by American 
citizens, and was fitted out and sailed under 
their orders, with Baily Foster as master, 
and the prisoners, a portion of the crew, were 
under contract at a certain rate of wages, 
from New Orleans to Boston. 

This evidence being offered, and not the 
register of the vessel or the shipping arti- 
cles, its admission was objected to by the 
counsel for the prisoners. But THE COURT 
overruled the objection. 

The district attorney then, after showing 
those facts, proved, that on the day stated 
in the indictment, about twenty-eight. miles 
from this port, the captain gave orders to 
have all hands come on deck and prepare the 
vessel for going into port. That the mate 
communicated these orders below, as well as 
to the portion of the crew then on deck; and 
they were promptly complied with except 
by the four prisoners. They constiuited to- 
gether one watch, that had recently been 
relieved. It appeared, that they refused to 
assist in clearing up and preparing the ship, 
as the captain and mate desired; objecting 
that the other watch had time enough to do 
all which was necessary before reaching Bos- 
ton harbor, and that they were unwilling to 
do any thing which was directed except to 
aid about the anchor and chains. An alter- 
cation at once commenced on the subject be- 
tween these men and the mate, whieh soon 
extended to other matters concerning the qual- 
ity of the provisions which had been furnished 
to them on the voyage, and some difficulties 
with the second mate on the part of Peterson. 
The captain, being attracted by the loud con- 
versation, came up to them, and asked what 
was the noise? and seeing that Peterson had 
an iron belaying pin in his hands, which he 
seemed to be swinging towards the mate, 
ordered him to lay it down. This Peterson 
did not do, and as the captain stepped for- 
ward to take it from him, Peterson struek at 
him with it twice, but the blows were avoided 
by the captain, who then run below for his 
pistols and sword. Some one cried out, "Draw 
knives," and one of the four did it, and all fell 
upon the two mates and the captain, as he re- 



turned with his weapons, and knocked the 
whole of them down, and disarmed him and 
broke one of his arms. " After recovering their 
feet and going aft, they consulted together, and 
did not deem it safe to make any further ef- 
forts to enforce obedience to the captain's 
commands as to clearing and preparing the 
ship for coming into port. This was about 
eight o'clock, a. m., and at one o'clock in the 
day, when the men were called up again, all 
obeyed except Hanson, who was stated to be 
injured so as not to be able to work. Vari- 
ous threats and taunts, and many details of 
the rencounter and injuries were testified to, 
which need not be repeated. 

On all the material facts there was little if 
any conflicting testimony, between the sev- 
eral witnesses on both sides. After the evi- 
dence and arguments to the jury were closed, 
the counsel for the prisoners requested the 
court to give the following instructions on 
the law of the case: 

First count: (1) To sustain the first count 
in the indictment, the jury must be satisfied 
beyond reasonable doubt, that the prisoners,, 
or some one or more of them, usurped the 
command of the ship, and overthrew that of 
the master. (2) That they, or some one or 
more of them, took possession of the vessel 
against the will and in defiance of the au- 
thority of the master, or put another person 
in command and control of her navigation 
against his will. Second count: (1) To sus- 
tain the second count in the indictment, the 
jury must be satisfied beyond reasonable 
doubt, that the prisoners, or some one or 
more of them, assembled with intent to over- 
throw the legitimate authority of the master, 
and to remove him from his command. (2> 
That they, or some one or more of them, as- 
sembled with intent to take possession of the 
vessel by assuming the government and navi- 
gation of her, or with intent to transfer their 
obedience from the master to some other per- 
son. General instruction: If the prisoners 
had reasonable cause to believe and did be- 
lieve, the master intended to make an attack 
upon them or either of them, with any dan- 
gerous weapon or weapons, they had author- 
ity, in self-defence, to resist or disarm him. 

WOODBURY, Circuit Justice, charged the- 
jury, and, in relation to the law applicable 
to the subject, informed them that he did 
not feel justified in stating it to be as the 
counsel for the prisoners desired. He must 
decline giving it to them in charge, as re- 
quested, on any of the points, without im- 
portant limitations and qualifications. How- 
ever revolts may have been defined at com- 
mon law, or under the act of congress of 
April 30, 1790, c. 9 [1 Stat. 112], they were 
now to be considered and punished only as- 
provided by the act of the 3d of March, 
1S35, e. 40 (4 Stat. 775). That act, instead 
of punishing as a revolt only one kind of 
violence on shipboard, such as to usurp the 
command of tha master; or another kind,. 
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such as to transfer his command to a differ- 
ent person, or another still, to deprive him 
of his command, without either usurping or 
transferring it, made each of them an 
offence; and also made it an offence to 
"resist or prevent him in the free and lawful 
exercise of his authority and command." 
Conceding that all the cases cited, as to de- 
cisions under other acts of congress and at 
common law, were correct, as the laws then 
existed for a guide, but on which he express- 
ed no opinion (U. S. v. Sharp [Case No. 16,- 
204]; U. S. v. Bladen [Id. 14,606]; U. S. v. 
Cassedy [Id. 14,745]; U. S. v. Smith [Id. 
16,344]; TJ. S. v. Hemmer [Id. 15,345]; U. S. 
v. Savage [Id. 16,225]; TJ. S. v. Kelly, 11 
Wheat. [24 U. S.] 417), the law now in force 
made the mere resistance to the master's law- 
ful authority punishable, and for that and that 
alone the prisoners were indicted, and were 
to be tried under the first count To make 
them guilty of this offence, it was not neces- 
sary that they should either deprive the 
master of his command, or usurp it them- 
selves, or transfer it to another; but it was 
enough, if he issued lawful orders which they 
disobeyed, and with violence resisted their 
enforcement 

So as to the second count, it was framed in 
order to reach another and milder offence, 
under the second section of this same act 
of congress, which consisted in behavior 
likely to excite to, or end in, revolt or mutiny, 
although no actual revolt should be believed 
by the jury to have occurred. Under the 
first section an actual revolt was liable to be 
punished with great severity, even to ten 
years hard labor and $2,000 fine, if of an 
aggravated and flagrant character. On the 
contrary, if of a mild character, the court 
was wisely vested with a discretion to inflict 
any small portion of the above fine and im- 
prisonment, according to the nature and ag- 
gravation of the offence, and thus make it 
in a proper case, not so severe, as some bad 
attempts at mutiny under the second section, 
where the punishment may range as high as 
$1,000 fine and five years' imprisonment. The 
offence, under this last section, may be com- 
mitted, likewise as under the first one, in 
various modes. One is, by endeavoring to 
make a revolt or mutiny on shipboard in any 
way; another is, by contriving with any 
person to do it; another, by soliciting or 
stirring up any of the crew to disobey or re- 
sist the lawful orders of the master, or to 
refuse or neglect their duty, or to make a 
riot on board, or unlawfully to confine the 
master; or, as in the second count in this 
indictment, "to assemble with others on 
board in a tumultuous and mutinous manner." 
■ You are instructed, that to convict of this 
last kind of outrage, it is not necessary to 
prove guilt of any of the other kinds de- 
scribed, either in the second or first section. 
But it is sufficient in a tumultuous and mutin- 
ous manner, to collect together; that is, in a 
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noisy and insubordinate state, endangering 
the police of the vessel, and likely to ter- 
minate in actual disobedience of orders, and 
actual resistance to the master's lawful au- 
thority. 

In respect, also, to the general instruction, 
which the prisoners' counsel asks as to the 
right of the crew to disarm the captain, when 
about to attack any of them with a deadly 
weapon, it is clear that if the master, with- 
out any disobedience of orders or resistance, 
is about to attack any of the crew, he might 
be disarmed, if done, repelling great violence, 
which is threatened and impending without 
any justifiable cause. But if the crew are 
disobedient, and resort to personal violence 
and seditiously resist the master in enfor- 
cing his lawful orders, he can then rightfully 
arm himself; and, if only intending to use 
his weapons, so far as is necessary to* pro* 
duce obedience and put down mutiny, he 
cannot be properly opposed or disarmed by 
his crew. The judge stated, that the safety 
of the lives of the crew as well as of the 
officers, and of the vast property afloat in 
our commercial marine, depended much up- 
on the strict discipline and careful police 
enforced by commanders of vessels. And 
while the law exacted obedience to all lawful 
commands of the captain, as the wisest 
course to secure those important objects, 
judging from the experience of all ages, and 
justified also by his superior skill and intel- 
ligence, and the contract itself of the crew 
to obey him, it, on the other hand, carefully 
protected them from any abuse and oppres- 
sion under such enlarged powers. 

The very same acts of congress, which in- 
flict heavy punishment on the crew for dan- 
gerous resistance to the master, inflict heavy 
penalties on him for unjustifiable blows, or 
unusual punishments, or insufficient or un- 
wholesome food; and a seaman, when wrong- 
ed abroad, can always rely with safety on 
ample redress at his return home, through 
the laws and the juries and judges of his 
country. It behooves him, then, with pa- 
tience and order, as well as fidelity, to con- 
tinue to discharge his own duties to the 
laws and flag of the Union, convinced as he 
should be unfalteringly, that none will be 
allowed to violate them with impunity. It is 
not sufficient to have no intention to as- 
sume the command of the vessel, or to de-, 
stroy her, or carry her off like pirates, but 
there must be no insubordination, no dis- 
obedience, no violence, towards those who, 
by law as well as contract, are to rule and 
not be ruled on board the ship. However 
uneducated or inexperienced, seamen cannot 
but know, that they and the master on the 
deck of the vessel are not acting together in 
the same capacity, and like equals or citi- 
zens, adopting or opposing measures, by each 
one's taste, or by the popular vote, as at a 
town-meeting; but acting together for a time, 
one with large powers, for the benefit of all. 
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and the others without those powers, for the 
same benefit of all, and by the previous agree- 
ment of all. And thus while this relation 
between them requires nothing from sailors 
but what they can perform— implicit obedi- 
ence to lawful commands — it protects them 
from any illegal exactions, and punishes 
sternly all wanton abuse of their dependent 
condition. 

It was objected, also, on the evidence, 
that the prisoners were born abroad, and 
have not been shown to be naturalized, and 
hence were not liable to be punished at all 
under the acts of congress, for mutiny or 
revolt. But the court give it to you in 
charge, that it is sufficient to render them 
liable, if the Charles Carroll was an Amer- 
ican vessel, and they were on board en- 
gaged to serve as a part of her crew. This 
imposed a duty towards them, on the one 
hand, as in an American ship, whose deck 
for this purpose, while on the high seas, 
is as a part of our territory, and all within 
it— all under our flag— are entitled to pro- 
tection, and are receiving the benefit of our 
laws in defence of their persons and prop- 
erty from outrage. On the other hand, it 
rendered them subject and responsible, 
while their service continued within our ju- 
risdiction, to obedience to law and the lawful 
commands of the master. Indeed, they had 
virtually stipulated for this in their ship- 
ment, as well as in their voluntary selection 
of our government for their domicil. Beside 
this, a portion of the crews in American ves- 
sels are allowed by law to be foreigners; 
and, for aught which appears, these men, 
though born abroad, may have since be- 
come naturalized. But, without dwelling on 
these considerations, the vessel being in the 
possession and control of Americans, as 
owners, and having sailed from and to an 
American port, under an American captain, 
and under a contract for service made in this 
country, it is prima facie, enough to render 
them liable under this act of congress, with- 
out the production in the first instance of 
any register of the vessel or the shipping 
articles. Abb. Shipp. 96; 3 Phil. Ev. 1151; 
Robertson v. French, 4 East, 130, 137. 
"There are many cases in which the posses- 
sion of property and acts of ownership ex- 
ercised over it, furnish presumptive evidence 
of a title to it; and some, also, in which the 
possession alone is sufficient to maintain an 
action, although the legal title may be out- 
standing in another." Abb. Shipp. 60; 5 
Esp. 88; 2 Taunt. 302. And it has been de- 
cided in this country, that we may establish 
the national character of a ship by that 
proof, even in piracy. U. S. v. Furlong, 5 
Wheat. [18 U. S.] 1S4; [U. S. v. Amedy] 11 
Wheat. [24 U. S.] 392; 7 Johns. 308; 15 
Johns. 29S; 16 Mass. 336; U. S. v. Jones 
[Case No. 15,494]; 14 Johns. 201. Because 
certain documents are required to prove 
ownership for fiscal or international objects, 



but not for titles between individuals, or as 
to offenders. [U. S. v. The Pirates] 5 Wheat. 
[IS U. S.] 199. 

The jury returned a general verdict of 
guilty, against the prisoners. 

Their _ counsel then moved in arrest of 
judgment, on the ground, that the two counts 
were for different offences, not alike in de- 
gree or punishment, and were, therefore, 
misjoined. 

WOODBURY, Circuit Justice. I have tak- 
en some time to examine this motion in ar- 
rest of judgment, and shall be happy to give 
to the prisoners any benefit which can grow 
out of it; or if none, any mitigation in the 
punishment to be inflicted, which the circum- 
stances in their case may show to be excul- 
patory. There certainly are some such cir- 
cumstances, as the prisoners did not con- 
tinue to persist in their disobedience, nor 
evince any disposition to alter the naviga- 
tion of the vessel, or to destroy her, or as- 
sume permanently the command of her. 
But clearly for some time, they opposed the 
lawful authority of the master. They did 
this, also, in a tumultuous and mutinous 
manner; and they endangered the lives of 
the master and mates as well as their own, 
by their disobedience and violence, and pros- 
trated all the salutary police and order of 
the vessel, for a time, as effectually as if 
they had meditated gross acts of piracy. 
They must, then, be made an example of, in 
order to deter others from like outrages, as 
well as to punish duly their own misconduct; 
and if it can be done legally under the pres- 
ent form of the indictment and the deliber- 
ate finding of their guilt by the jury, it 
must and should be. The rules, applicable 
to objections like this, have been much con- 
troverted; and though, in my view, there 
are still doubts as to some of them, they 
may be considered as settled to the extent I 
am about to explain. 

1. Every indictment with only one count, 
and each count in itself ought, under the 
rules of good pleading, to describe but one 
distinct offence. 1 Chit. PI. 201; 1 Chit. Cr. 
Law, 252; Rose. Cr. Ev. 215; 1 Moody & R. 
71; 1 Starkie, Cr. PI. 246. Most eases hold, 
that if it describes more, the prisoner, on mo- 
tion, before trial, may require the prosecutor 
to try only one, in order to prevent confusion 
and distraction as to different offences and 
different kinds of challenges and evidence, 
that may be admissible at times in trials for 
different crimes. See 1 Chit Cr. Law, 253, 
and notes; Rex v. Kingston, 8 East, 41, 46; 
Young v. Rex, 3 Durn. & E. [3 Term R.J 98, D 
103; Kane v. People, 8 Wend. 203; 2 Camp.' 
131; 3 Camp. 132; State v. Nelson, 8 N. H. 
163; Rose. Cr. Ev. 215; 2 East, P. C. 515. 
Some cases would seem to limit this privi- 
lege or indulgence to indictments for felo- 
nies and not misdemeanors. 8 Wend. 208; 
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Rose. Cr. Ev. 215. But others seem to ex- 
tend it to both. See 3 Durn. & E. [3 Term R.] 
107, by Justice Grose. As illustrative of this 
rule, it may be seen that robbery and as- 
sault with an intent to rob, should notbe unit- 
ed in one count, or in one indictment with 
a single count. Galloway's Case, 1 Moody, 
Crown Cas. 234. See other cases, 2 Moody 
& R. 71. And the court, in its discretion, 
will either make the attorney for the gov- 
ernment select and try but one offence on 
such motion before trial, or on demurrer or 
motion quash the indictment, if the offences 
are of a different nature, and not requiring 
a like form of plea and judgment, and are 
both described in but one count. Res v. 
Kingston, 8 East, 41, .46; People v. Wright, 
9 Wend. 193; U. S. v. Sharp [Case No. 16,- 
265]; 8 N. H. 163. But it has been held, 
that they will not require even that selec- 
tion or quash the indictment, if the offences 
are as much alike in character and punish- 
ment, as "breaking and entering with intent 
to steal," joined in one count with "steal- 
ing." Com. v. Hope, 22 Pick. 1. See, also, 
Com. v. Tuck, 20 Pick. 356, and Com. v. Eat- 
on, 15 Pick. 273. So if indicted in one 
count as receivers, and the other as princi- 
pals. 1 Moody, Crown Cas. 234; Madden's 
Case, Id. 277. Or in one as principal in the 
first degree, and in the other in the second 
degree. Gray's Case, 7 Car. & P. 164; 1 
Moody, Crown Cas. 351. So a receiver may be 
indicted as accessory in one count, and for a 
substantive felony in another. And though 
the judge might make the prosecutor elect, 
he will not, where it is clear there was but 
one offence, and the joinder cannot preju- 
dice the prisoner. Rose. Cr. Ev. 215; Jer- 
vis' Case, 6 Car. & P. 156; Rex v. Wheeler, 

7 Car. & P. 170; Rex v. Austin, Id. 795. So 
in a prosecution for arson, it will not com- 
pel a selection if it was all one fire, and the 
houses of different persons were burned. 
Reg. v. Trueman, 8 Car. & P. 727. But 
where one count was for conspiracy and one 
for a libel, and no evidence against one de- 
fendant for the last, the court compelled a 
selection before a verdict. Reg. v. Murphy, 

8 Car. & P. 297. It is for a reason some- 
what similar to this, perhaps, and because 
the allegations for the higher offence include 
all which is necessary to constitute the 
smaller one of the same sort or family, that 
where the indictment is for murder, the 
prisoner may be convicted under it of man- 
slaughter; or for assault with intent to kill, 
be convicted of an assault, and so onward 
through several classes and degrees of fam- 
ily crimes. Com. v. Briggs, 7 Pick. 177; 
Com. v. Cooper, 15 Mass. 187; State v. Shep- 
ard, 7 Conn. 54. But in Com. v. Roby, 12 
Pick. 4y6, 505, the court held, that this could 
not be done if one offence was only a misde- 
meanor, and the other a felony. For then a 
conviction would be no bar to another pros- 
ecution for the original offence. . 

2. So if there have been a trial and con- 
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viction of one or both of the offences, thus 
united in one count, or in one indictment 
with a single eount, the court will not gen- 
erally sustain a motion in arrest of judg- 
ment, unless the two offences belonged to a 
different class or family of crimes. People 
v. Rynders, 12 Wend. 425; 2 Camp. 132-131; 
Rex v. Kingston, 8 East, 41, 46; Rex v. John- 
son, 3 Maule & S. 539, 542; State v. Nelson, 
8 N. H. 163. Some cases hold, it will not 
be done, unless the two offences required 
different forms, not merely degrees of pun- 
ishment. Com. v. Symonds, 2 Mass. 163; 
Rex v. Johnson, 3 Maule & S. 539, 542; TJ. 
S. v. Sharp [Case No. 16,264}. Other cases 
seem to hold, that the two offences should 
require different challenges and modes of 
trial. See those cited in Burk v. State, 2 
Har. & J. 426. Wifnout some of these ma- 
terial diversities between the two offences, 
there having been a conviction on a full 
hearing, it does not appear expedient or 
proper, after verdict, to disturb it; and the 
more especially does it not, when, on a pre- 
vious motion to limit the trial to one of- 
fence, the request would, in the exercise of 
a sound discretion, have probably been 
granted; and the prisoner, without delay or 
expense, have been allowed virtually all he 
now asks. But none of these rules or illus- 
trations reach the present case, as here the 
two offences are set out in separate counts. 
3. In such cases it seems to be equally 
well settled, that if two offences are de- 
scribed separately in two counts in one in- 
dictment, and there is a general verdict of 
guilty, the judgment will not be arrested as 
for a misjoinder, unless the offences are of 
a nature and character radically different, 
as well as requiring different judgments, dif- 
ferent in kind, and not merely punishments 
differing in amount or degree. U. S. v. Sharp 
[Case No. 16,265], where it is admitted; Case 
of The Pirates, 5 Wheat. [18 U. S.] 184; TJ. 
S. v. Dickinson [Case No. ' 14.95S] ; Archb. 
Cr. PI. 25, 26; Burk v. State, 2 Har. & J. 
426; 8 N. H. 163. Where they are in differ- 
ent counts, they are, for most purposes, as 
if in different indictments. U. S. v. Sharp 
[supra]; 4 Hawks, 356; 2 Camp. 585. Some 
of, the technical rules as to misjoinders in 
civil, cases, do not apply here, as there; the 
forms of judgment in assumpsit and debt, 
&c, being different, prevent an union in the 
same writ of counts which sound differently 
as to the judgments required, though in one 
sense they may all belong to the large fam- 
ily of 8ebts due, or contracts, though not to 
the smaller one of mere promises, or that of 
mere covenants. 2 Har. & J. 426. As illus- 
trations of what is meant by this rule, it is 
laid down, that petit treason and murder 
may be united. 2 Hale, P. C. 173; 1 Hale, 
P. G. 378. Burglary and larceny. 2 East, 
P. C. 1023, 1028. Forgery of a writing and 
uttering it; or assault with an intent to kill, 
and a common assault. People v. Wright, 9 
Wend. 193. The punishments in these eases 



U. S. v. PETERSON (Case No. 16,037) 

are often much more widely different than 
in this now under consideration; as in some 
of them one offence is a felony, and the other 
a mere misdemeanor, and if punished some- 
what alike in some of them formerly, when 
capital crimes were so numerous, they were 
not punished alike in all the cases. It will 
he seen, however, that they belong in each 
instance to one genus or class. 1 Chit Cr. 
Law, 253; 1 East, P. C. 408, 409. And in 
Rex v. Denon, 2 Leach, 60S, the court cen- 
sured the bringing of different indictments 
for different offences, if committed by the 
same person, and belonging to the same fam- 
ily of crimes. Some cases hold, however, 
that the court, before verdict, may exercise 
the same discretion as to selecting one of 
two distinct offences for trial, when set out 
in two counts, as when set out in one. 
Dunn's Case, 1 Moody, Crown Cas. 146. But 
this is a different question from that of ob- 
jecting to the joinder, if in separate counts, 
by motion in arrest. Archb. Cr. PI. 2(3. But 
in People v. Wright, 9 Wend. 193. there is 
at first an appearance of dissent from this 
result. It was there held, according to the 
marginal note, that if two offences are de- 
scribed in different counts, though of the 
same family, and they require different pun- 
ishments, the court will arrest judgment. 
One punishment there was not less than ten 
years in the state prison. The other, not 
over five years. But in that ease, on exam- 
ining the details, it seems doubtful if any 
offence under the first count had been com- 
mitted; and the court said they could not 
tell what punishment to inflict, unless they 
arbitrarily selected the second one, where 
the jury may have gone chiefly or entirely 
on the first. The indictment was said, by 
the court, to be drawn under one section of 
a law, when the offence was committed 
against or under another section. Hence the 
ground of the decision has been misappre- 
hended, and subsequently in People v. Ryn- 
ders, 12 Wend. 426, the court unhesitatingly 
held, a joinder of offences of the same fam- 
ily in different counts to be good, though the 
punishment of them was different; e. g., 
forging an instrument, and uttering it, know- 
ing it to be false. They would not, even be- 
fore trial, refuse to let the attorney proceed 
on both, if of like character, though liable to 
different punishments. U. S. v. Dickinson 
[Case No. 14,958J. And in Kane v. People, 
S Wend. 203, 208, it was held, that where 
two counts in the same indictment are for 
different offences, though felonies, it is no 
ground of error, or arrest, or demurrer. 2 
Peake, N. P. 228, note. But if in such case, 
it is there said, the two offences are em- 
braced in one count, the court may quash, 
or compel the attorney, before trial, to elect 
one, though they will not do even that in 
mere misdemeanors. Two counts often de- 
scribe the same offence differently, and the 
jury return a general verdict, though only 
one offence is proved; and "no one (says the 
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court,) ever supposed that formed a ground 
for arresting the judgment." And in such 
case, if one count is bad, the court say it will 
be presumed, that judgment will be render- 
ed or has been, on the good one, rather ^ an 
one which is defective, and the judgment 
will be good. 1 Johns. 320; U. S. v. Pirates, 
5 Wheat. [IS U. S.] 1S4. Lord Mansfield re- 
gretted it was not so in civil cases. Doug 
730. 

4. Again, it has been deliberately adjudged, 
that if one of the counts be double, or it is 
doubtful whether it be properly joined with 
the other, as being for an offence somewhat 
different in character and punishment, the 
judgment, after a general verdict, will not 
be arrested, but rendered entirely on the oth- 
er count. Rex v. Fuller, 1 Bos. & P. 180, 2 
Leach, 926. So it has been held, that the 
attorney-general, after verdict, as well as 
before, may enter a nol. pros, as to one 
count, without the assent of a prisoner, or 
as to a part of a count, as for example, in 
burglary, to the breaking and entering, but 
leaving the larceny. Com. v. Tuck, 20 Pick. 
336; Rex v. Butterwoith, Russ. & R. 520; 
U. S. v. Keen [Case No. 15,510]. A nol. pros, 
may be entered after or before verdict, 
against some of the parties. Minor v. Bank 
of Alexandria, 1 Pet. [26 U. S.] 74. Again, 
if advantage be not taken of a misjoinder 
of offences distinct in their character, by 
motion to try but one, or by demurrer, it is 
very doubtful if it can be objected to in ar- 
rest. Archb. Cr. PL 26. The twelfth rule 
in commorn law suits in this circuit, pro- 
vides, that where a general verdict is ren- 
dered on several counts, the plaintiff may 
have leave to enter it on any one count, and 
strike out others. This is tantamount to 
what is requested here. These last views and 
cases appear fully sustained in rendering 
judgment here on the first count, after a gen- 
eral verdict, even if it were more doubtful 
than it is, as to the propriety of joining these 
two counts in 1 one indictment, or if mis- 
joined, of the propriety of taking advantage 
of it in arrest of judgment, rather than by 
motion before trial. The two offences, de- 
scribed in these counts, are certainly of the 
same family and nature, viz., revolts, and 
excitements to revolts. They are set out sep- 
arately and distinctly. They are both de- 
fined in one statute, and both made punish- 
able by fine or imprisonment, though there 
is this difference, that both of these last may 
be imposed in one case, and both must be 
in the other. The amount of both, too, may 
go higher in one than the other, but they 
do not differ in kind, except that one is "im- 
prisonment," and the other "imprisonment 
to hard labor." These vary less than the pun- 
ishments in assault with intent to kill, and 
a mere assault at common law, or burglary 
and larceny, which, it has been held, can be 
united. And "in a variety of cases, though 
the punishment be different, yet the counts 
can be joined," says Lord Ellenborough, in 
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3 Maule & S. 549, 559. See also, 2 Russ. 
Crimes, 1233, 1234. I should hesitate, how- 
•ever, if the punishments were so different as 
to be inconsistent or impracticable with each 
other, or if one of the counts was for a 
separate transaction, occurring at a differ- 
ent time, or belonged to a family of crimes 
wholly unlike, or required a trial by differ- 
ent kinds of evidence, or tribunals, or under 
different rights as to challenges. But none 
of those existing here, I do not feel justified 
in granting the motion. 

Let judgment, then, be entered against the 
prisoners, on the verdict, upon the first count, 
and sentence of §50 fine against Hanson, 
Morgan and Bennett, and six months' con- 
finement to hard labor; and $100 fine and 
one year's confinement to hard labor against 
Peterson. 



UNITED STATES (PETERSON v.). 
Case No. 11,036. 



See 
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UNITED STATES v. PETTIS. 

[4 Cranch, C. C. 186.] i 

Circuit Court, District of Columbia. Oct 
Term, 1831. 

Criminal Law — Arraignment. 

In cases of felony, the prisoner is to be ar- 
raigned in the criminal bar, or dock. 

Indictment [against F. H. Pettis] for per- 
jury. 

Baldwin and Giberson, for defendant, , re- 
quested that the prisoner might plead with- 
out being arraigned. But THE COURT or- 
dered him to be arraigned, and he pleaded 
without going into the criminal bar, or dock. 

THE COURT, however (nem. con.), said, 
that in the case of U. S. v. Pittman [Case 
No. 16,053], in Alexandria, at April term, 
1S28, they had required that he should be 
arraigned at the bar, in the criminal dock, 
as in other cases of felony, and that in fu- 
ture they should adhere to the established rule 
and practice. 



Case Wo. 16,039. 

UNITED STATES v. PHELPS et al. 

[17 Blatchf. 312.] 2 

Circuit Court, S. D. New York. Nov. 24, 
1879. 

■Customs Duties— Damage Allowance on Trial 
— Conclusiveness of Liquidation. 

1. One entry was made at the custom house 
of fruit imported in a vessel, which fruit be- 
longed to several owners, and was embraced 
in several invoices. The duties were estimated 
at $4,648 and deposited and the goods were de- 
livered. Afterwards a damage allowance for 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 



loss by decay on the voyage was applied for. 
The report showed that the damage sustained 
by various lots of the fruit was more than 25 
per cent, of the quantities in such lots, but that 
the damage on all the fruit imported by the 
vessel was less than 25 per cent, of the whole 
quantity. The collector, by allowing the dam- 
age on the lots which were damaged more than 
25 per cent., liquidated the duties at $270.40 
less than the amount deposited, and refunded 
the $270.40. Afterwards the collector reliq- 
uidated the duties at $4,648, refusing to allow 
any damage, because it did not exceed 25 per 
cent, of all the fruit covered by the entry. The 
United States having sued, in the district court, 
to recover the $270.40, that court directed a 
verdict for the defendants. On a writ of error: 
Held that, under section 2931 of the Revised 
Statutes, the first liquidation was not conclusive 
as to the United States. 
[Cited in U. S. v. Comarota, 2 Fed. 146; U. 

S. v. Campbell, 10 Fed. 819; U. S. v. Clark, 

11 Fed. 79; U. S. v. Earnshaw, 12 Fed. 

286; U. S. v. Schlesinger, 14 Fed. 685; U. 

S. v. Leng, 18 Fed. 17; s. e, 7 Sup. Ct. 445, 

120 U. S. 113.] 

2. The United States are entitled to recover 
according to the last liquidation. 

[Cited in U. S. v. Campbell, 10 Fed. S18; U. 
S. v. Leng, 18 Fed. 21.] 

3. The defendant could not be allowed to give 
evidence to show that the decision of the col- 
lector in the last liquidation was erroneous. 

[Cited in Chase v. U. S., 9 Fed. 883.] 

4. The district court ought to have directed 
a verdict for the United States. 

[Error to the district court of the United 
States for the Southern district of New York.] 
At law. 

J. Dana Jones, Asst. U. S. Dist. Atty. 
A. J. Heath, for defendants in error. 

BLATCHFORD, Circuit Judge. This suit 
was brought in the district court by the Unit- 
ed States against the defendants in error 
[Frank Phelps and Howard Phelps], to re- 
cover $270.40 in gold coin, with interest from 
March 6th, 1878. The complaint alleges that 
the defendants, on the 6th of March, 187S, im- 
ported into the port of New York certain fruit, 
subject to duties, and entered it at said port; 
that, thereupon, the collector of said port de- 
cided that the amount of duties to be paid 
thereon was $4,648 in gold coin; and that the 
defendants have paid thereon $4,377.60 and 
no more. The answer sets up, that the de- 
fendants paid, on entry, $4,648 in gold coin, 
as duties; that the defendants made a claim 
for an allowance of duties for damage to the 
fruit on the voyage; that the fruit was ap- 
praised and damage allowed; that the col- 
lector adjusted the duties and decided that 
the amount of duties was $4,377.60 in gold 
coin, and no more, and refunded to the de- 
fendants $270.40; and that the $4,377.60 was 
paid to and received by the United States in 
full settlement and payment of all the duties 
on said fruit. 

The bill of exceptions sets forth, that, on 
the trial, the following facts were proved: On 
the 6th of March, 1S7S, the defendants im- 
ported into the port of New York, from for- 
eign ports, by the steamship Olaf, 4,00S boxes 
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and 2,227 eases of oranges. The oranges were 
shipped from Messina, Palermo and Valencia, 
and consigned by the several owners in those 
respective porta to the defendants at New 
York City, a separate invoice having been 
made for each separate lot or shipment by the 
several owners thereof, containing the date 
of shipment, the place from which shipped, 
the description and value of the goods so 
shipped, and the name of the owner or own- 
ers. There were in all eleven invoices of this 
character, upon which only one entry was 
made at the custom house. On the same day 
the duties upon the goods were estimated by 
the collector to be §4,648, which sum was 
then and there deposited with the collector, 
by the defendants, to secure the payment of 
the duties when finally ascertained, and the 
goods were delivered to the defendants, the 
consignees named in the entry. On the 12th 
of March, 1878, the defendants made an ap- 
plication for damage allowance for loss by 
decay of said fruit during the voyage. On 
the 26th of March, 187S, the report of the 
appraisers as to the amount of damage sus- 
tained by the said fruit on the voyage was 
made. Such report showed that the damage 
sustained by the various lots of the fruit was 
more than 25 per centum of the quantities 
contained in said several lots, but that the 
damage on all of the fruit imported by the 
Olaf was less than 25 per centum of the 
whole quantity imported. On this report, the 
collector, on the first of April, 1878, by al- 
lowing the damage on the various lots which 
had sustained more than 25 per centum of 
damage, liquidated the duties on the said 
goods, and fixed the same at the sum of $4,- 
394. This amount of money was applied by 
the collector to the payment of the duties, 
and the sum of $254 (being the difference be- 
tween $4,394 and $4,648) was refunded bv 
him to the defendants on the 29th of April, 
187S. On the 10th of May. 1878, the defend- 
ants called the attention of the collector to an 
error in this liquidation, which was correct- 
ed and the duties were reliquidated at the 
sum of $4,377.60 and the further sum of 
$16.40 was refunded to the defendants. On 
the 6th of July, 1878, the defendants filed 
with the collector a protest, addressed to him, 
in which they said: "We do hereby protest 
against the present system of liquidating en- 
tries for damage on boxes and cases of green 
fruit, and particularly in the case of our en- 
try per steamship Olaf, made March 6th, 
1S78, and liquidated about April 25th, and 
reliquidated on June 26th, both times incor- 
rectly, so far as the method of adding boxes 
and eases together indiscriminately, as by so 
doing we have, in the last instance particu- 
larly, been credited with $16.40 instead of 
$61.60, as would appear if the cases were 
either considered separately or figured upon 
at their relative value. We, therefore, look to 
you to have the entry liquidated in such a 
way that we can have a correct return and 
have the proper amount due us returned." 



Thereafter, on July 19th, 1878, an order was; 
made by the collector that the entry should 
be amended, and the proper amount of duty 
fixed. This amendment was thereupon made, 
and, on the 20th of July, 1878, the duties were 
fixed by the collector at the sum of $4,648, 
the amount originally deposited with the col- 
lector. On this liquidation the collector re- 
fused to allow any damage, because the 
amount of damage did not exceed 25 per 
centum of the whole quantity of fruit import- 
ed and covered by the entry. There was only 
one appraisal of the goods, and the different 
ascertainments or liquidations were all based 
upon the appraisers' report of the damage 
sustained by the fruit on the voyage. The 
plaintiffs sued for $270.40 and $11.48 interest. 

On the foregoing facts, the counsel for the 
defendants asked the court to direct a ver- 
dict for the defendants. The counsel for the 
plaintiffs asked the court to direct a ver- 
dict for the plaintiffs, for $281.88, on the 
grounds, (1.) That the last liquidation by the 
collector was final and conclusive in this ac- 
tion brought by the United States for duties ; 
(2.) That, if such liquidation was not final 
and conclusive^ the $270.40 was due from the 
defendants as duties on the goods imported. 
The court denied the motion of the plaintiffs, 
and directed the jury to find a verdict for 
the defendants. [Case unreported.] To such 
refusal and direction the counsel for the plain- 
tiffs duly excepted. The jury thereupon, un- 
der the direction of the court, rendered a ver- 
dict in favor of the defendants. On this ver- 
dict a judgment was entered dismissing the 
complaint on the merits of the action, as 
against the plaintiffs. 

It is contended, for the United States, that 
the court should have directed the jury to 
find a verdict for the plaintiffs for the full 
amount claimed, because the $270.40 was 
proved to be a part of the ascertained or liq- 
uidated duties on the goods imported by the 
defendants; that the fact that the duties had 
been twice previously liquidated did not de- 
prive the collector of power to make the last 
liquidation; and that it was within his au- 
thority, on the same facts, to change his in- 
terpretation of the law, and correct the mis- 
take he had made. 

It is well fettled, that the duties due upon 
all goods imported constitute a personal debt 
due to the United States from the importer; 
that the consignee is, for this purpose, treat- 
ed as the owner and importer; that such debt 
is independent of any lien on the goods and 
of any bond given for the duties; and that 
the right of the government to the duties ac- 
crues when the goods have arrived at the 
proper port of entry. Meredith v. U. S., 15 
Pet [38 U. S.] 480. By section 2931 of the 
Kevised Statutes the decision of the collector, 
in liquidating duties, as to the amount of 
duties on imported goods, is made final and. 
conclusive against all persons interested in- 
such goods, unless notice in writing of dis- 
satisfaction with such decision is given to the 
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collector, "by the importer, within 10 days aft- 
er the liquidation, and unless within 30 days 
after the liquidation there is an appeal by the 
importer from the liquidation to the secretary 
of the treasury. Such liquidation is not made 
final and conclusive as against the United 
States. There is nothing in the section 
which forbids a reliquidation or a new deci- 
sion by the collector, even after the payment 
of all the duties fixed by a prior liquidation, 
or even after the refunding of money deposit- 
ed beyond the -amount of duties so fixed; or 
which forbids a new decision by the collector 
as to the law on the same facts, or a new de- 
cision as to facts, based on additional or new 
or different facts. This view is confirmed by 
the enactment of section 21 of the act of June 
22d, 1S74 (IS Stat. 190), which is as follows: 
"Whenever any goods, wares and merchan- 
dise shall have been entered and. passed free 
of duty, and whenever duties upon any im- 
ported goods, wares and merchandise shall 
have been liquidated and paid, and such 
goods, wares and merchandise shall have been 
delivered to the owner, importer, agent or 
consignee, such entry and passage free of 
duty and such settlement of duties shall, aft- 
er the expiration of one year from the time 
of entry, in the absence of fraud and in the 
absence of protest by the owner, importer, 
agent or consignee, be final and conclusive 
upon all parties." This provision was in 
force when the transactions in this case took 
place. It applies to the United States. The 
expression "all parties," includes the United 
States. By section 2931 of the Revised Stat- 
utes, there was no limitation imposed on the 
power of the collector to reliquidate, when 
such reliquidation was in the interest of the 
government But, by seetion 21 of the act of 
1874, a limitation is imposed on such power, 
so that, after the entry of goods, and after the 
liquidation and payment of duties on them, 
and after the delivery of the goods to the im- 
porter, such settlement of duties, if there be 
no fraud and no protest by the importer, is, 
after one year from the entry, final and con- 
clusive even as respects the government. In 
the present case, the suit was brought before 
the one year expired. The collector, there- 
fore, had power to make the reliquidation of 
July 20th, 187S; and there is nothing in the 
provisions of the act of March 3d, 1875 (18 
Stat. 469), which affects such power. The 
complaint counts on such reliquidation, as 
made on the importation and entry of goods 
subject to duty. 

The reliquidation at $4,648 being lawful, 
such reliquidation stands for the purposes of 
this suit as if it was the only liquidation. On 
a liquidation, the United States is entitled to 
recover, in a suit against the importer or con- 
signee, under section 2,931 of the Revised 
Statutes, formerly section 14 of the act of 
June 30th, 1864 (13 Stat. 214), the amount 
liquidated, as duties, and evidence in such 
suit, on the part of the defendant, to show 
that the decision of the collector was wrong, 



cannot be received. The only remedy of the 
importer is in a suit to recover back the 
duties, after paying them, in a case where 
such a suit is allowed by the statute. This 
was the ruling in U. S. v. Cousinery [Case No. 
14,878], in the district court for this district, 
following the decision of the supreme court in 
Westray v. U. S., 18 Wall. [85 U. SJ 322. 
Such ruling was approved by Chief Justice 
Waite, in Watt v. U. S. [Case No. 17,292], and 
must be held to be the law, until it is re- 
versed. 

For these reasons, it was error in the court 
below to refuse to direct a verdict for the 
plaintiffs, and error to direct a verdict for the 
defendants. The first ground .urged' by the 
counsel for the plaintiffs, as a ground for di- 
recting a verdict for the plaintiffs, was a 
sound one, namely, that the last liquidation 
by the collector was final and conclusive 
against the defendants in this suit; and it is 
unnecessary to consider the question as to 
whether the collector was wrong in refusing 
to allow, any damage, on the last liquidation. 

The judgment is reversed, with costs to 
abide the event, and a direction to the court 
below to enter an order granting a new trial. 



Case No. 16,040. 

UNITED STATES v. PHELPS et al. 
[20 Blatchf. 129.] i 

Circuit Court, S. D. New York. Nov. 18, 
1879.2 

Customs Duties — Conclusiveness of Appraise- 
ment — Allowance for Damage. 

Under sections 2927 and 2928 of the Revised 
Statutes, there can be an appraisement for an 
abatement of duties, on account of damage to 
goods sustained during the voyage of importa- 
tion, after the goods have been entered at the 
custom house and the estimated amount of du- 
ties thereon have been paid. 

[In error to the district court of the Unit- 
ed States for the Southern district of New 
York. ' 

[This was an action brought in the dis- 
trict court against Prank Phelps and How- 
ard Phelps, to recover certain duties al- 
leged to have been illegally refunded to the 
defendant by the collector of the port of 
New York. The judgment was for the de- 
fendants. Case unreported.] 

C. P. I*. Butler, Jr., Asst.'U. S. Dist Atty. 
Charles M. Da Costa, for defendants in 
error. 

BLATCHFORD, Circuit Justice. This is 
a writ of error to the district court The 
following facts appear by the bill of ex- 
ceptions. The defendants in error (who 
were the defendants below and will be call- 
ed the defendants), on the 7th of August, 
1876, imported into the port of New York 
from a foreign port, 3,825 boxes of lemons. 

i [Reported by Hon. Samuel Blatchford, Cir- 
cuit justice, and here reprinted by permission.] 
2 [Affirmed in 107 U. S. 320, 2 Sup. Ct. 389.] 
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The value of said lemons in the foreign 
market, when and where they were pur- 
chased, was 74,521.09 francs, equal to $14,- 
3S3. The duties thereupon, at the rate of 
20 per centum ad valorem, amounted to 
$2,876.60, on which sum the plaintiff gave 
a credit of $2,013.60, the amount admitted 
by the complaint to have been paid, claim- 
ing to recover the balance, $863, as duties. 
The defendants, in like manner, imported, 
on the loth of August, 1876, 2,930 boxes 
of lemons, of the foreign value, when ship- 
ped, of 49,861.89 francs, equal to $9,623. The 
duties thereon, at the rate of 20 per centum, 
ad valorem, were $1,924.60, on which sum the 
plaintiffs gave a credit of $1,636, the amount 
admitted by the complaint to have been paid, 
claiming to recover the balance, $288.60, as 
duties. After the plaintiffs had proved the 
foregoing facts, the defendants offered to 
prove that they made entry at the custom 
house in New York of the first above men- 
tioned importation of lemons at the full in- 
voice price on the 7th of August, 1876, and 
then paid to the plaintiffs $2,876.60, as the 
estimated amount of duty on said importa- 
tion, if in sound condition, and afterwards, 
and on the 14th of August, 1876, applied 
for an allowance for damage to the same on 
the voyage of importation; that, thereafter, 
an examination and appraisement of the 
damage were made, and thereupon an allow- 
ance was made for said damage; that the 
amount of said damage allowance was $4,- 
315; that the duties thereon, at 20 per 
cent, amounted to $863; thai in accord- 
ance therewith, the said entry was liquidat- 
ed on the 3d of October, 1S76; and that, on 
the 14th of October, 1876, the plaintiffs re- 
funded and paid to the defendants the sum 
of $S63. To this evidence the counsel for 
the plaintiffs objected, on the ground that 
the damage allowance should have been ap- 
plied for, and the damage ascertained, be- 
fore the entry of the goods; that, as the 
application was not made, nor the amount 
of damage ascertained, until after the en- 
try, the proceedings therefor were irregu- 
lar, and without warrant of law; and that 
the defendants could acquire no benefit or 
advantage from any allowance made in pur- 
suance thereof. The court overruled the 
objection and admitted the evidence, and 
to such ruling and admission, the plaintiffs' 
counsel excepted. 

As to the importation of August 15, 1876, the 
defendants offered to prove that an entry was 
made of the goods at their full invoice price on 
that day, and the sum of $1,924.60 was paid 
to the plaintiffs as the estimated amount of 
duty on said importation, if in sound condition; 
that an application for damage allowance was 
made August 22, 1876; that an examination 
and appraisement were thereupon made, and 
an allowance for damage was thereupon made, 
to the amount of $1,443, on which the duties 
amounted to $2SS.60; that the entry was liqui- 
dated on the 29th of September, 1876; and that, 



on the 11th of October, 1876, the plaintiffs re- 
funded and paid to the defendants the said sum 
of $288.60. To this evidence the counsel for 
the plaintiffs objected on the same ground as 
before. The court overruled the objection and 
admitted the evidence, and to such ruling and 
admission the plaintiffs' counsel excepted. 

The defendants then rested. The counsel for 
the plaintiffs thereupon requested the court to 
charge the jury, that, as the goods had been 
entered at the full invoice prices in the first 
instance, and the application for allowance, the 
examination and the appraisement were not 
made, nor the damage ascertained, nor the dam- 
age allowance made, until after the entries of 
the goods, the damage allowance was unwar- 
ranted by law, and the jury could not give the 
. defendants any abatement of duties on account 
of such damage allowance. The court refused 
so to charge, and the counsel for the plaintiffs 
excepted to such refusal. The jury rendered a 
verdict for the defendants. 

It is presented, as a question for decision, 
whether there can be an appraisement for an 
abatement of duties, on account of damage to 
goods sustained during the voyage of importa- 
tion, after the goods have been entered at the 
custom house and the estimated amount of du- 
ties thereon has been paid. 

Section 2927 of the Revised Statutes provides 
as follows: "In respect to articles that have 
been damaged during the voyage, whether sub- 
ject to a duty ad valorem, or chargeable with 
a specific duty, either by number, weight or 
measure, the appraisers shall ascertain and cer- 
tify to what rate or percentage the merchandise 
is damaged, and the rate of percentage of dam- 
age so ascertained and certified shall be de- 
ducted from the original amount subject to a 
duty ad valorem, or from the actual or original 
number, weight or measure on which specific 
duties would have been computed. No allow- 
ance, however, for the damage on any merchan- 
dise that has been entered, and on which the 
duties have been paid, or secured to be paid, 
and for which a permit has been granted to the 
owner or consignee thereof, and which may, 
on examining the same, prove to be damaged, 
shall be made, unless proof to ascertain said 
damage shall be lodged in the custom house of 
the port where such merchandise has been land- 
ed, within ten days after the landing of such 
merchandise." This is a re-enactment of like 
provisions in section 52 of the act of March 2, 
1799 (1 Stat. 666). 

Section 292S of the Revised Statutes provides 
as follows: "Before any merchandise which 
shall be taken from any wreck shall be admitted 
to an entry, the same shall be appraised; and 
the same proceedings shall be ordered and exe- 
cuted in all eases where a reduction of duties 
s h all be claimed on account of damage which 
any merchandise shall have sustained in the 
course of the voyage; and in all cases where the 
owner, importer, consignee or agent shall be 
dissatisfied with such appraisement, he shall 
be entitled to the privileges of appeal, as pro- 
vided for in this title." This section is taken 
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from section 21 of the act of March 1, 1323 
(3 Stat 736), which section 21 was in these 
words: "Before any goods, wares, or merchan- 
dise which may he taken from any wreck 
shall be admitted to an entry, the same shall 
he appraised in the manner prescribed in the 
sixteenth section of this act, and the same pro- 
ceedings shall be ordered and executed in all 
'cases where a reduction of duties shall be 
claimed on account of damage which any goods, 
wares, or merchandise shall have sustained in 
the course of the voyage; and in all cases where, 
the owner, importer, consignee or agent shall 
be dissatisfied with such appraisement, he shall 
be entitled to the privileges provided in the 
eighteenth section of this act" The words "in 
the manner prescribed in the sixteenth section 
of this act," found in said section 21 are not 
reproduced in section 2928 of the Revised Stat- 
utes. The manner prescribed in the sixteenth 
section of the act of March 1, 1S23 (3 Stat. 735), 
is by appraisers to be appointed in a manner 
designated in that section. By the fifty-second 
section of the act of 1799, it was provided that, 
in the case of goods which had received dam- 
age during the voyage, the appraisement to 
ascertain such damage should be made by two 
merchant appraisers, one to be appointed by the 
collector, and the other by the importer. By 
the fifteenth section of the act of April 20, 1818 
(3 Stat 437), it was provided as follows: "Be- 
fore any goods, wares or merchandise which 
may be taken from any wreck shall be ad- 
mitted to entry, the same shall be appraised 
in the manner prescribed by the ninth section 
of this act; and the same proceedings shall also 
be had where a reduction of duties shall he 
claimed on account of damage which any 
goods, wares or merchandise imported into the 
United States shall have sustained in the 
course of the voyage." The ninth section of 
that act provided for the appointment "by the 
president and senate, in each one of six desig- 
nated ports, of two appraisers, who, with a 
merchant appraiser, to be chosen by the im- 
porter, were to make appraisements in such six 
ports, and in other ports appraisements were 
to be made by two merchant appraisers to be 
selected by the collector, and one merchant ap- 
praiser to be chosen by the importer. This act 
of ISIS was to continue in force for two years. 
By the act of April IS, 1820, it was continued 
in force till March 4, 1S23 (3 Stat. 563). Then 
came the aet of March 1, 1823, before referred 
to. The sixteenth section of that act provides 
for the appointment, by the president and sen- 
ate, in each one of seven designated ports, of 
two appraisers, who were to make appraise- 
ments in such seven ports, and in other ports 
appraisements were to be made by two mer- 
chant appraisers to be appointed by the col- 
lector. 

A change was made by the act of 1818, and 
continued by the acts of 1820 and 1823, in 
the mode of appointing appraisers who were 
to appraise in the ease of damaged goods. 
By the act of 1799. there were to be two 
appraisers, one appointed by the collector 
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and the other by the importer. By the aet 
of 1818 there were to be in certain ports two 
standing appraisers appointed by the United 
States, and one appraiser selected In each 
case by the importer, and in other ports two 
appraisers selected in each case by the col- 
lector, and one appraiser selected in each 
case by the importer. This was continued 
by the aet of 1820. By the act of 1823 there 
were to be in certain ports two standing ap- 
praisers appointed by the United States, and 
in other ports two appraisers appointed in 
each case by the collector. The change made 
by the aet of 1818 from the act of 1799, in 
the mode of selecting the appraisers, was a 
marked and a material one, as it gave to the 
United States the selection of two appraisers, 
and to the importer the selection of one, in- 
stead of giving to the United States the se- 
lection of one, and to the importer the selec- 
tion of one. Hence, when the fifteenth sec- 
tion of the act of 1818 said that "the same 
proceedings shall also be had," on a claim to 
a reduction of duties on account of damage, 
the reference would seem to have been to an 
appraisement "in the manner prescribed" by 
the ninth section of that act, without, any 
prescription that it should be either before or 
after the entry of the goods. The appraise- 
ment is a proceeding. By the fifty-second 
section of the aet of 1799, appraisement to 
ascertain damage was to be made by ap- 
praisers appointed in a manner prescribed by 
that section. By the fifteenth and ninth sec- 
tions of the act of 1818, such appraisement 
was to be made'by appraisers appointed in a 
different manner. The requirement of the 
fifteenth section of the act of 1818 that goods 
taken from a wreck shall not be entered un- 
til they have been appraised, is clear and ex- 
plicit. Prior to that act goods taken from a 
wreck could have been entered as other im- 
ported goods, before appraisement, and were 
within the provisions of law as to goods dam- 
aged during the voyage. Reasons can vay 
well be suggested why a change was made 
in regard to wrecked goods, eoming into the 
country in an irregular way, and not by the 
discharge of them at a landing wharf, direct- 
ly out of the vessel which brought them, 
such change requiring them to be appraised 
before entry. But no satisfactory reasons can 
be assigned for a like change in regard to 
damaged goods landed in the regular way, 
and it ought to appear very clearly from the 
language of the statute, that a change was 
intended in regard to such goods. The sys- 
tem prescribed by the act of 1799, and con- 
tinued in force, in regard to the landing of 
goods regularly imported, was that they 
should first be entered and the duties on 
them be paid or secured, and then a permit 
be obtained for their landing, and severe pen- 
alties were imposed for landing goods with- 
out a permit. Act March 2, 1799, §§ 49, 50 (1 
Stat 664, 665). It is impossible for an im- 
porter to ascertain, until he sees his goods, 
after they have been landed in pursuance of 
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a permit following an entry, whether they 
have been damaged or not. Hence, the 
fifty-second section of the act of 1799 clear- 
ly provides for the entry, the payment of 
duties, the permit, and the landing, in the 
above order, and then for the allowance for 
damage. It ought to require explicit lan- 
guage to make a change in this order of pro- 
ceeding. It was very proper to require that 
proof of damage should be lodged within ten 
days after the landing. But, to require ap- 
praisement before entry or landing, in the 
case of goods regularly imported, would be 
to prescribe a system impossible of practical 
execution. These views apply to the provi- 
sions of the twenty-first section of the act of 
1823. The natural meaning of the words of 
that section, which provide that "the same 
proceedings shall be ordered and executed in 
all cases where a reduction of duties shall 
be claimed on account of damage which any 
goods, wares or merchandise shall have sus- 
tained in the course of the voyage," is the 
same as the natural meaning of the words 
in the fifteenth section of the act of 1818, 
which provide that "the same proceedings 
shall, also be had where a reduction of duties 
shall be claimed on account of damage 
which any goods, wares or merchandise im- 
ported into the United States shall have sus- 
tained in the course of the voyage," and that 
is, that the appraisement proceedings shall 
be conducted in the manner before prescrib- 
ed in the acts respectively, and not that 
goods regularly imported and bonded, and 
not "taken from any wreck," shall be ap- 
praised before entry. 

In the ease of Shelton v. Austin [Case No. 
12,752], affirmed by the supreme court, as 
Shelton v. The Collector, 5 Wall. [72 U. S.] 
113, the fifty-second section of the act of 1799 
had not been complied with, in that proof to 
ascertain the damage had not been lodged 
within the ten days prescribed by that sec- 
tion. The goods were not taken from a 
wreck, but they were entered before they 
were appraised. Mr. Justice Clifford, in the 
circuit court, held that they must pay duties 
on their sound value, as entered, because, un- 
der the twenty-first section of the act of 1823, 
they were required to be appraised before 
entry, in order to warrant an allowance for 
damage on the voyage. In the supreme court 
no counsel appeared for the plaintiff in error. 
The court held that there could be no allow- 
ance for damage under the act of 1799, be- 
cause proof had not been lodged within the 
ten days after landing; and that there could 
be none under the act of 1823, because there 
had been an entry before appraisal. The 
first ground was an adequate one for the al- 
firmanee of the judgment, and the United 
States alone were represented on the argu- 
ment. In the present case the record shows 
that the requirement as to the ten days was 
complied with. 

By section 5593 of the Revised Statutes, 
those statutes are declared to embrace the 



statutes of the United States, general and 
permanent in their nature, in force on the 1st 
of December, 1873. It follows that the pro- 
visions of the Revised Statutes are to be con- 
strued as the enactments in force on the 1st 
of December, 1873, would have been constru- 
ed. Sections 2927 and 292S of the Revised 
Statutes are both of them enacted as having 
been in force on the 1st of December, 1873. • 
The regulations of the treasury department 
in regard to claims for damage allowance, 
,in force and acted on since the Revised Stat- 
utes were enacted, clearly recognize the prac- 
tice and the propriety of entering goods, and 
then claiming a damage allowance on them, 
and proceeding to an appraisement. Such 
was the practice in the present ease, acted 
on by the collector, even to the paying back 
of the deposited duties on the amount of the 
damage. 

It is contended for the United States, that, 
under the twenty-first section of the act of 
1823, .goods damaged in the course of the 
voyage, though not taken from a wreck, 
must be appraised before entry, in order to 
warrant an allowance for damage; and that 
as, in this case, the entry was made before 
appraisal, no allowance for damage was law- 
ful. The district court took a different view. 
The practice of the treasury department and 
of the collector has evidently been contrary 
to what is now contended for by the United 
States, notwithstanding the decision of the 
supreme court in Shelton v. The Collector 
[supra]. This practice, it is fair to assume, 
has obtained because the treasury depart- 
ment did not regard that decision as dispos- 
ing of the question finally. It is important 
that the question should be speedily decided 
by the supreme court, both in the interest of 
the goyernment and of importers; and, in 
view of all the facts of the case, I think the 
most proper disposition of it is, to affirm the 
judgment of the court below, and thus en- 
able the United States to obtain speedily a 
reconsideration of the question by the su- 
preme court, instead of sending the ease back 
for a new trial in the district court, with a 
long delay before it can reach the supreme 
court. The judgment is affirmed. 

[Subsequently a writ of error was sued out 
from the supreme court, where the judgment of 
this court was affirmed. 107 U. S. 320, 2 Sup. 
Ct. 389.] 



Case KTo. 16,041. 

UNITED STATES v. PHELPS. 

[Brunner, Col. Cas. 89; i 4 Day, 469.] 

Circuit Court, D. Connecticut. 1810. 

Indictment— Variance. 

"Where" in a prosecution for resisting an officer 
of the customs the indictment improperly de- 
scribes the office, the variance is fatal. 

This was an indictment [against Stiles 
Phelps] for assaulting Edward Cheesebor- 

i [Reported by Albert Brunner, Esq., and here 
reprinted by permission.] 
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ough, an inspector of the customs for the 
district of New London, duly appointed and 
sworn, knowing him to be such inspector, 
-while executing the duties of his said of- 
fice, under the direction of Jonathan Palmer, 
surveyor of the customs for said New Lon- 
don district, and for forcibly resisting him, 
the said Edward Cheeseborough, in the ex- 
ecution of his duty in said office. 

The district attorney, in support of the 
indictment, offered in evidence a warrant 
under the hand of Jonathan Palmer, sur- 
veyor of the port of Stonnington, for the ap- 
pointment of Cheeseborough as inspector of 
the customs. 

Mr. Daggett (with whom were Goddard & 
Billings), for the prisoner, objected to this 
evidence, on the ground that the law re- 
quires the inspector to be appointed by the 
collector, and recognizes no other mode of 
appointment. 

Before LIVINGSTON, Circuit Justice, and 
ED WARDS, District Judge. 

THE COURT said the indictment must be 
strictly proved. 

The attorney then observed that the sur- 
veyor 1 had a right by law to appoint assist- 
ants in the execution of his office, and that 
it was penal to resist such an officer thus 
appointed; and contended that Cheesebor- 
ough was an officer o'f this description, and 
that the warrant of the surveyor was ad- 
missible to prove his appointment in this 
point of view. 

THE COURT acquiesced in the position 
that the surveyor might nominate assist- 
ants, and that it would be penal to resist 
them in the execution of their office; but if 
a man is prosecuted for such an offense, 
the indictment must describe the assistants 
in their real character and capacity. Here 
Phelps is prosecuted , for resisting an in- 
spector of customs, an officer known and 
described in the law. It does not appear 
that Cheeseborough was appointed to that 
office; and although he might have held 
another office, and how penal soever it might 
be to resist him, it is clear that this indict- 
ment cannot be supported. If Phelps be 
guilty of any crime it is that of resisting an 
assistant of a surveyor; but he is charged 
with a different crime. 

No other evidence being offered, 

THE COURT directed the jury to find the 
prisoner not guilty, which they did without 
retiring from their seats. 



UNITED STATES (PHILLIPS v.). See 
Case No. 11,107. 
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UNITED STATES v. The PICAYUNE. 
. [New York Times, Nov. 7, 1863.] 
District Court, S. D. New York. Nov., 1S63. 

"War— Confiscation" Acts — Enforcement of 
Foufeitdke— Pleadings and Procedure. 
[In a proceeding under the confiscation act of 
August 6, 1861 (12 Stat. 319), to forfeit an in- 



terest in a vessel, the pleadings an'd proceed- 
ings are subject to like rules as in ordinary 
cases of prize of war, and therefore the mere 
charge of the offence is all the specification that 
need be made in a libel alleging that the prop- 
erty was seized as prize.] 

This was an information filed to forfeit two- 
sixteenths of the vesssel, as being owned -by 
inhabitants of the state of Louisiana, under 
the act of congress of July 13, 1S81 [12 Stat 
255], and the proclamations of the president 
dated April 15 [12 Stat. 125S] and August 16, 
1861 [12 Stat. 1262]. The vessel was seized 
under the process. After the return of the 
process by consent of the district attorney 
the two-sixteenths was bonded in the sum of 
$3,125, its appraised value, by John H. 
Brooks, the master, with the condition that 
"claimants have the right to surrender the 
two-sixteenths in the same condition as when 
bonded, at any time previous to the forfei- 
ture of the said bond for value." 

The master afterwards filed an answer in 
the cause stating: 1st. That he had claimed 
and bonded the vessel and she had been de- 
livered to him; 2d. That he denies all the 
statements in the libel; 3d. That he excepts 
to the libel that no cause of action is set 
forth or embraced within it; and 4th. That 
the libel does not disclose facts sufficient to 
justify a decree of condemnation. The case 
was submitted to the court on the pleadings. 

Beebe, Dean & Donohue, for claimant. 

HELD BY THE COURT (BETTS, Dis- 
trict Judge). That these allegations are in- 
adequate and faulty as matters of pleading, 
because Brooks does not connect himself in 
interest with the cause. That in point of 
form and regularity the pleading establishes 
no fact which can in law inure to the de- 
fence of the vessel. That if the paper can be 
accepted as a general issue to the informa- 
tion, it admits all the averments set forth in 
that pleading and can rely only on their 
leg.il inefficiency. That the pleadings are 
doubtless to be regarded within the spirit of 
the act of August 6, 1861, and subject to like 
rules of procedure as in ordinary cases of 
prize of war. In these cases, the mere 
charge of the offence is all the specification 
that need be made in a libel alleging that the 
property was seized as prize. That the alle- 
gations in this libel clearly place this vessel 
within a range of facts which make her con- 
fiscable by the law. It states: 1. That two- 
sixteenths of the vessel were the property of 
Albert Connor and Addison Cammack of New 
Orleans, La., and that it was seized within 
the navigable waters of this state. 2. That 
a state of insurrection and condition of hos- 
tility existed and still remains between the 
inhabitants of the state of Louisiana and the 
United States; and 3. That such steps had 
been taken by the president under existing 
laws, as to give full action and effect to the 
condemnatory provisions of the act of July 
13, 1861, and to bring the vessel within that 
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act. That these allegations mark out with 
adequate distinctness the corpus delicti im- 
puted to the property, and nothing is dis- 
cerned by the court disabling it from being 
executed in the condemnation and forfeiture 
of the vessel. Decree of condemnation and 
forfeiture accordingly. 



Case No. 16,043. 

UNITED STATES v. PICKERING. 

[2 Cranch, C. C. 117.] i 

Circuit Court, District of Columbia. April 
Term, 181G. 

Slaveky. 

An indictment will not lie against a person 
for dealing with a slave without his master's 
consent, the statute having provided a differ- 
ent mode of prosecution. 

This was an indictment for dealing with 
a slave without the consent of his master, 
contrary to the act of Virginia of 17th De- 
cember, 1792, (page 188, § 16). 

E. J. Lee, for the United States. 
Mr. Taylor, for defendant, 

THE COURT (THRUSTON, Circuit Judge, 
absent) decided, upon the authority of U. S. 
v. Simms, 1 Cranch [5 U. S.] 232, that an 
indictment will not lie; the statute having 
directed' the prosecution to be by action on 
the case by the master for fourfold the value 
of the article bought or sold, and a penalty 
of $20 to be recovered by any person who 
will sue for the same, &e. 
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UNITED STATES v. PICKETT et al. 

[1 Bond, 123.] 2 

District Court, S. D. Ohio. April Term, 1857. 

Recognizance — Liability of Sigxeks— Ac- 
knowledgment. 

1. Where a defendant and another person 
signed a recognizance before a justice of the 
peace, conditioned for the appearance of the de- 
fendant, before the district court of the United 
States, to answer to a charge of stealing from 
the mail; and three days subsequently to said 
signing, a third person, whose name did not ap- 
pear in the body of the recognizance, also sign- 
ed the same: Held, that a joint action could 
not be sustained against all of said persons up- 
on such recognizance, and that it did not, up- 
on its face, import a joint liability on the part 
of all the signers thereof. 

2. There is no statutory provision, either 
of the United States or of the state of Ohio, re- 
quiring parties to sign a recognizance. 

3. An acknowledgment, without the signa- 
tures of the parties, certified by a justice of the 
peace, is all that is required to make a recog- 
nizance valid and obligatory. 

[Cited in Heyward v. U. S-, 37 Fed. 765.] 

At law. 

i [Reported by Hon. William Cranch. Chief 
Judfre.] 

2 Reported by Lewis H. Bond, Esq., and here 
reprinted by permission.] 



D. O. Morton, U. S. Dist Atty. 

W. M. Dickson, for defendant Harding. 

LEAVITT, District Judge. The declara- 
tion in this case avers, that on Septem- 
ber 9, 1S54, Sophia B. Williamson, and on 
the 12th of September, in said year, Wil- 
liam Harding, together with one Pickett, 
as to whom the process is returned not 
served, entered into a recognizance before 
Nathan Guilford, a justice of .the peace for 
Hamilton county, by which they acknowl- 
edged themselves jointly and severally to 
owe the United States the sum of two thou- 
sand dollars, on the condition that the said 
Pickett should fail to appear before the dis- 
trict court of the United States, next to be 
held for the Southern district of Ohio, to 
answer to a charge of feloniously stealing 
from the mail of the United States. The 
declaration then avers that the said Pickett 
did not appear, and that the recognizance 
was duly forfeited, whereby the United 
States became entitled to said sum of two 
thousand dollars. The defendant, Harding, 
appeared by his counsel, and having craved 
oyer of the recognizance, has demurred gen- 
erally, to the declaration. It is on this de- 
murrer that the question now to be decided 
is presented. No brief has been filed, nor 
any authority cited, by counsel on either 
side. After a good deal of examination the 
court has not been able to find any decided 
eases bearing on the point raised by this 
demurrer. 

The question presented is, whether the 
recognizance, as to the defendant, Harding,' 
is valid and obligatory. The facts, as they 
appear from the recognizance, and as aver- 
red in the declaration, are that on the 9th 
of September, Pickett, the accused person, 
and the said Sophia B. Williamson, appeared 
before the justice and signed the recogni- 
zance, acknowledging themselves jointly and 
severally to owe the sum before stated, on 
the condition set forth. To this the justice 
of the peace annexed his certificate, in the 
following words: "Taken and acknowl- 
edged before me, this 9th of September, 1S54, 
Nathan Guilford, Justice of the Peace." On 
the 12th of September the defendant, Hard- 
ing, appeared and signed the recognizance; 
and the justice thereupon added a memo- 
randum, as follows: "Signed by William 
Harding, this 12th day of September, 1854, 
and acknowledged before me, N. Guilford, 
J. P." The name of Harding was not, how- 
ever, inserted in the body of the recogni- 
zance. It is not necessary to decide wheth- 
er Harding is liable, on the facts as they 
are before the court, to a separate suit, as 
on a recognizance entered into by him at a 
time subsequent to that by which the other 
parties became bound. The question im- 
mediately arising on this demurrer is, wheth- 
er the recognizance on which this suit is 
brought, by fair legal construction, imports 
a joint liability on the part of Harding with 
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the other parties, so that he may he joined 
with them in this suit. 

My reflections on this point have led me 
to the conclusion that there is no such lia- 
bility, and that the demurrer to the declara- 
tion must be sustained. It is clear that the 
recognizance entered into by Pickett and 
"Williamson, on the 9th of September, and 
certified by the justice, was a perfect and 
valid instrument It was an acknowledg- 
ment of a joint and several liability on the 
condition set forth. This acknowledgment, 
without the signature of the parties, with 
the certificate of the justice, was all that 
was required to make the recognizance valid 
and obligatory. There is no statutory pro- 
vision, either of the United States or of the 
state of Ohio, requiring the parties to sign 
a' recognizance. Harding's name does not 
appeal' in the recognizance as one of the 
parties making the acknowledgment; and 
he is not otherwise connected with it than 
by the fact that he appeared on a subsequent 
day and put his name to it. The memo- 
randum of the justice, that Harding appeared 
on the 12th of September and signed the 
recognizance and acknowledged such sign- 
ing, did not make him a party to the instru- 
ment. It was, no doubt, competent for the 
justice to have taken a separate recognizance 
from him; and this would have been the correct 
course of procedure. But, without his name in 
the body of the instrument, his signature to 
the recognizance, at a subsequent day, did not 
make him a party to it, and thereby create 
a joint and several liability with the other 
parties. As before intimated, it may be that 
the certificate of the justice as to such sign- 
ing might, by a very liberal construction, be 
deemed sufficient evidence that he did enter 
into a separate recognizance, but does not 
connect him with the instrument, already 
perfect and complete in itself, as a party 
to it 

The demurrer to the declaration must be 
sustained. 



Case No. 16,044. 

UNITED STATES v. PICO. 

[Cal. Law J. & Lit. Rev. 78.] 

District Court, N. D. California. Nov. 5, 1862. 

Mexican Land Grants — Location of Bounda- 
ries — Objections to Survey. 

HOFFMAN, District Judge. The grant in 
this case describes the land as known by the 
name of "Arroyo Seco," situated towards the 
cordilleras of the Sierra Nevada, and having 
for limits on the north the river Consumnes, 
on the south the Moquelumne, on the west 
the road of the Sacramento, and on the east 
the adjoining sierras ("las sierras inimedi- 
atas"). The third condition recites that the 
land of which mention is made is of eleven 
square leagues within the limits of the dis- 
eno which accompanies the expediente. The 
claim having been finally confirmed [Case 
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No. 11,127], a tract of eleven square leagues 
has been surveyed. This survey, which is 
an amended survey made under the immedi- 
ate supervision of the late United States sur- 
veyor general, is objected to on the ground 
that it -is not within the limits described in 
the grant and shown on the diseiio. 

The only question presented in the cause 
is as to the true location of the eastern bound- 
ary described in the grant as "las sierras im- 
mediatas" and represented on the diseno by a 
line of mountains inscribed "Sierra." The 
whole tract embraced within the exterior lim- 
its of the very rude map found in the expedi- 
ente is, according to the scale of the diseno, 
as it is in fact, of much greater extent than the 
eleven leagues which, by the terms of the 
third condition, were to be taken within its 
boundaries. On the north and south, the Con- 
sumnes and Moquelumne rivers are repre- 
sented as issuing from the sierra, and run- 
ning nearly due west across the 'Sacramento 
road. Between these rivers, and running 
north and south, that road is laid down and 
inscribed "Camino del Sacramento." It 
forms the western boundary of the tract. 
On the east is represented a Chain of moun- 
tains running from the Consumnes due south 
for about half the length of the tract, when 
its continuity is broken by a canada, or nar- 
row valley, which seems to penetrate it To 
the south of this cafiada the course of the 
range deflects considerably to the east, and 
is continued in a south-easterly direction un- 
til it reaches the Moquelumne river. In 
about the centre of the tract thus enclosed 
between the sierra, the road, and the two 
rivers, there is represented a valley lying be- 
tween two nearly parallel ranges of "lomas 
muertas," or barren hills, and running near- 
ly east and west, or at right angles to the 
general direction of the road and of the moun- 
tains. Through about the centre of this 
valley a creek inscribed "Arroyo Seco," is 
represented as flowing. It appears to issue 
from the sierra, and curving around the east- 
ern end of the northerly line of "lomas 
muertas," it flows down the valley between 
the two ranges of "lomas," towards the 
Sacramento road. The southern range of 
"lomas" is also delineated as trending to 
the south, and terminating very nearly op- 
posite the "canada" before spoken of, as 
piercing the sierra on the east. The valley 
is thus drawn as narrowest to the west, or 
towards the road, and as gradually widening 
towards the east, or the sierra, as the hills 
whieh form its sides diverge. At the re- 
quest of all the parties to the cause, and ac- 
companied by their counsel, 3 have person- 
ally visited the lands. 

The testimony, thousrh very voluminous, is 
little else than a description of the general 
features of the country and the expression 
of the witnesses' opinions as to the identity 
of the natural objects indicated on the diseno. 
But these opinions are in no sense those of 
experts. To know the natural features of 
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the country is all that is necessary to enable 
the surveyor or the judge who may be re- 
quired to locate the land, to determine what 
objects are intended to be represented on 
the diseno, and the conclusions thus reach- 
ed must be adopted by them, whatever may 
be the opinions of witnesses who have per- 
haps, from their want of familiarity with 
Mexican disenos, less means of forming a 
correct judgment. The valley of the Arroyo 
Seco, at a short distance east of the Sacra- 
mento road, is a clearly defined strip of bot- 
tom land, of the average width of nearly a 
mile, and skirted on either side by low hills, 
or elevated table or rolling land. As the val- 
ley is ascended, the stream bends to the 
north, or rather its course becomes south- 
west instead of west, which is its general 
direction lower down toward the road. The 
hills on the north also deflect in the same 
direction, and the stream passes by or 
through them, and, preserving the same gen- 
eral direction, traverses a valley now known 
as "lone," and after receiving some con- 
fluents is traced to the mountains from which 
it issues. At about the point where this 
change of course first occurs, another creek, 
flowing from the same range in a nearly 
westerly direction, falls into the Arroyo Seco. 
This is known as "Jackson Creek," and on 
either side of it is a valley of considerable 
width. From the junction of these creeks, 
and running in a northerly direction, is a 
range of hills which it is claimed is the 
sierra of the diseno. There is also a range 
of low hills running nearly parallel with the 
course of Jackson creek, which serves to 
separate the valley of that name from the 
lone valley on the north, while the range 
running north and south, before spoken of, 
in like manner separates Dry Greek valley 
from lone valley on the east. These three 
valleys have thus come to be distinguished 
from each other in the common speech- of 
the inhabitants, and are spoken of in the 
depositions as distinct natural features of 
the countiy. They in fact, however, seem 
to be but parts or branches of one large and 
irregular tract of alluvial and nearly level 
land. The line of hills which separates Dry 
Creek valley from lone valley on the east, 
is for the most part easy of ascent, and in 
many places readily traversable by vehicles 
of every description. One or two of the hills 
rise to some height, but the majority are low 
and rolling, and admitting between them 
strips of nearly level land, affording ready 
communication from one valley to the other. 
The hills which are supposed to separate 
lone valley from Jackson valley on the south 
are of the same general character. 

An observer standing on any of the hills 
belonging to the range, if such it can be call- 
ed, which serves to distinguish Dry Creek 
valley from lone valley, and looking to the 
eastward, beholds the snow-covered chain 
of the Cordilleras, bounding his view at the 
distance of fifty miles, while at his feet 



lies the broad and fertile valley of lone, bound- 
ed on its eastern side by the clearly defined 
line of the foothills of the great chain, whose 
snowy summits he sees in the distance. 
These foothills are of steep ascent, crowned 
for the most part with chemisal, and, what- 
ever valleys may be found between them 
and the loftier peaks beyond, they seem un- 
mistakably to form the base or commence- 
ment of the great sierra. If, however, from 
the standpoint supposed the eye be turned 
either to the north or the south, and it be 
attempted to trace the line of hills on which 
the observer is placed, it will be found diffi- 
cult, if not impracticable, to do so. And it 
will appear inconceivable that any person 
sufficiently well acquainted with the coun- 
try to draw the diseno, and desirous of ob- 
taining the best land in the vicinity, should 
either have neglected to ask for the singu- 
larly attractive and beautiful valleys of lone 
and Jackson, which stretch along the base 
of the mountains, or, with the mountain 
range full in view and bounding those val- 
leys on the east, should have designated the 
low hills to the west of the valleys as the 
"sierra." But there is one indication of the 
diseno, which seems decisive as to the range 
of mountains represented upon it. On the 
theory of those who object to the survey, the 
mountains inscribed "sierra," are a range 
of hills lying to the west of lone valley. On 
the diseno, the "sierra" is represented as a 
continuous chain running from the Con- 
sumnes to the Moquelum.ne, and pierced at 
but one point by a small valley or caiiada. 
If then the range of hills intended be that 
supposed by the counsel for the United 
States, we should expect to find it extending 
continuously northwards to the Consumnes, 
and separating lone valley from Dry Creek 
valley and the rolling plain of the Sacramen- 
to. But this range of hills wholly fails in 
this respect to satisfy the indications of the 
diseno. For a short distance north of the 
confluence of Dry and Jackson creeks it is 
more or less distinctly traceable as a line 
of hills; but further to the north the hills 
disappear, and a strip of level and fertile 
land of considerable width extends from lone 
valley, past the northern termination of the 
range of hills, into the plain of the Sacra- 
mento. Beyond, and to the north of this 
level land, hills again occur, but they are of 
no great height, and evidently such as the 
diseiio intended to indicate by the words 
"mesas y lomas muertas." They are cer- 
tainly not such mountains as the draftsman 
of a Mexican diseno would have represented 
as a mountain chain marked "sierra." The 
fact, then, that the range of hills is not con- 
tinuous, but is broken, as has been stated, 
would seem to be an unanswerable objection 
to identifying it with the "sierra" of the 
diseno. 

It is urged that the foothills, or base of the 
Sierra Nevada, which have been adopted in 
the survey as the eastern boundary, cannot 
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have been referred to in the grant, because 
that boundary is therein described as "las 
sierras immediatas," in contradistinction, it 
is said, to the "Cordilleras.de la Sierra Ne- 
vada," "toward which" the tract is describ- 
ed as situated. But I see in this language no 
ground for supposing that by "sierras im- 
mediatas" a broken range of low hills was 
intended rather than the base of the great 
chain to the east, which would properly be 
described as the adjacent mountains, or the 
"sierras immediatas." By the "Cordilleras 
de la Sierra Nevada," was no doubt meant 
the distant chain of snow-covered peaks 
which, more than fifty miles to the east, 
bound the horizon. The "sierras immedia- 
tas" are evidently the mountains which form 
the eastern limit of the flat land, and which, 
rising abruptly and covered with chemisal, 
constitute the base or commencement of the 
vast mountain system which culminates in 
the lofty heights beyond. • 

Much testimony has been taken to prove 
what natural objects are meant by the 
"laguna" and a high peak to the south of 
the valley, represented on the diseiio. If the 
theory of those who oppose the survey be 
true, there can be found in the lower valley, 
or bottom of the Arroyo Seco, a pond an- 
swering in some degree to the laguna of the 
diseiio. There is also found on the hills to 
the south a peak higher than those in the 
immediate vicinity which may be supposed 
to have been intended to be represented. On 
the other hand, if the sierra of the diseiio be 
the base of the main sierra, as contended for 
by the claimant, there is found in lone val- 
ley, and to the south of the Arroyo Seco, a 
laguna, which may, with perhaps greater 
probability, be identified with the laguna of 
the diseiio, while to the south is a high and 
conspicuous mountain called "Chaparal 
Peak," which would correspond with that 
represented on the map. The same obser- 
vations apply to the "eailada" of the dis- 
eiio. It is either the valley of Jackson creek, 
at or near its confluence with the Arroyo 
Seco, or it is its upper end, where, under the 
name of Buena Vista valley, it penetrates in- 
to the sierra. All depends, as the principal 
witness for the United States admits, on 
what line of hills be taken as the sierra of 
the diseiio. Where the description in the 
grant is so general, and the delineation of 
the diseiio so rude as in this case, it is per- 
haps not practicable to affirm with absolute 
certainty the exact limits of the tract intend- 
ed to be granted. But the United States 
surveyor who has made the location, with 
ample opportunities to become as thoroughly 
acquainted with the natural features of the 
country as any of the witnesses who have 
expressed opinions as to the meaning of the 
diseiio, has adopted the foothills or base of 
the sierra as the eastern boundary. My own 
personal examination of the tract, and com- 
parison of its natural objects with the de- 
scription in the grant and the representation 



on the disefio, have convinced me that the 
conclusion of the surveyor was correct. I 
think, therefore, that the official location and 
survey should be confirmed. 



Case Wo. 16,045. 

UNITED STATES v. PICO. 

[Hofc. Dec. 65.] 

District Court, N. D. California. May 20, 
1862. 

Mexican Land Grants — Evidence to Establish. 

[The only papers in relation to a claim con- 
sisted of a grant of June 6, 1846, and a certifi- 
cate of approval by the departmental assembly 
on June 15, 3846. These papers were produced 
from the possession of the claimant, and the 
governors signature thereto was different from 
that used by him on other documents of about 
the same date. The only papers produced from 
the archives was a communication signed by a 
deputy secretary of the assembly, informing the 
secretary of state that the grant was approved 
on July 15th. This communication was on a 
detached sheet, which could easily have been 
placed in the surveyor general's office by 
fraud. The journal of the assembly showed 
that the grant was not approved on the day 
mentioned in the communication. There was 
no evidence of occupation, or that the existence 
of the grant was known until after the con- 
quest. jffeW, that the claim must be rejected.] 

HOFFMAN, District Judge. The claim in 
this case was confirmed by this court [Case 
No. 11,129], tout with much hesitation and 
grave suspicions as to its genuineness. On 
appeal to the supreme court that decree was 
reversed, and the cause remanded for fur- 
ther evidence. [22 How. (63 U. S.) 406.] It 
is apparent from the opinion of the court 
that the further evidence contemplated was 
either that derived from the archives, or 
secondary evidence from those records which 
the .court has declared it will require. No 
such testimony has been given. The only 
additional evidence has been that of Pico. 
But he merely testifies to the genuineness of 
his signature, and that merely from the fact 
of seeing them on the documents, and not 
from any recollection of having made the 
grant. The only papers produced are the 
grants dated June 6, 1S46, and a certificate 
of approval by the departmental assembly, 
dated June 15, 1846. Both of these are pro- 
duced from the custody of the claimants. 
There is also produced a communication, 
signed "Botello, Deputy Secretary of the As- 
sembly," addressed to "Moreno, Secretary 
of State," in which he informs the latter that 
the grant was, with two others, approved 
on the 15th July. "With the exception of this 
communication, the archives contain no trace 
of the existence of this. There is no ex- 
pediente; no petition or inform es; no note 
of it "in the corresponding book"; no bor- 
rador of the title delivered to the party, nor 
any allusion to the grant in any document 
or record whatsoever. The communication 
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signed "Botello," is on a detached sheet of 
paper, which could readily have been placed 
among the numerous documents in the sur- 
veyor general's office at any time previous to 
1838, when they were collected and bound up 
in books. In the case of U. S. v. Limantour 
[Case No. 15,601], it was shown that the in- 
troduction of a fraudulent expediente into 
the archives was by no means impracticable. 
But there are objections to this document. 
(1) The handwriting evidently differs from 
that of Botello contemporaneous with its 
date. (2) It conflicts with the certificate of 
approval signed by Pio Pico. One states the 
approval to have been given on the loth 
June, the other on the 15th July. (3) At the 
date given by Botello, the journals of the 
assembly show there was no session of that 
body. (4) That this coald not have been a 
clerical error, by which July loth was sub- 
stituted for June loth, is shown by the rec- 
ord of the proceedings of June 15th signed by 
Botello himself. The record shows that on 
the 10th June the assembly was in session; 
that it transacted various business; that no 
proceedings with reference to this grant were 
had; 'and that, "there being no other busi- 
ness, the assembly adjourned." It thus ap- 
pears that not only is there no archive evi- 
dence whatsoever of the existence of this 
grant, but that those records afford positive 
proof that a part at least of the alleged pro- 
ceedings with regard to it could not have 
been had. Under the rulings of the supreme 
court, this objection alone would be an in- 
superable obstacle to the confirmation of the 
claim. U. S. v. Luco, 23 How. [64 U. S.] 
543; U. S. v. Castro, 24 How. [65 U. S.] 346. 
There are other objections which are equally 
fatal: (1) The signatures of Pico are in his 
later style, differing essentially from all the 
signatures, with two exceptions, which ap- 
pear on the very numerous documents signed 
by him during his official career. (2) There 
seems to have been no possession or occupa- 
tion of the land, nor any evidence that the 
existence of the grant was known or sus- 
pected until subsequently to the American 
occupation. Neither could, therefore, under 
the colonization laws, have received a grant 
for more than one additional league. The 
grant was made, if at all, in June, about a 
month previous to the capture of Monterey. 
It was made without informes, and appar- 
ently without taking any of the steps re- 
quired by the colonization laws. It had 
never been acted on, up to the conquest of 
the country; nor, so far as appears, had the 
land been even visited by the grantee. Sup- 
posing the grant to be genuine, it was evi- 
dently not made in the just exercise of the 
governor's powers, or with any idea of car- 
rying out the policy of the colonization laws. 
In the language of the supreme court: "Be- 
sides the suspicious character of the grant, 
it appears to be wholly destitute of merit." 
[22 How. (63 U. S.) 406.] The claim must 
be rejected. 



Case Ho. 16,046. 

UNITED STATES v. PICO et al. 

[Hoffi. Xand Cas. 172 j i 

District Court, N. D. California. Dec. Term, 
1856. 

Mexican Land Claim. 

This claim not contested by the United 
States. 

[Claim of Maria Antonia Pico to the Rancho 
Punta del Ano Nuevo embracing four leagues 
of land in Santa Cruz county. The board con- 
firmed the claim, and the United States has ap- 
pealed.] 

William Blanding, U. S. Atty. 
Stanly & King, for appellees. 

HOFFMAN, District Judge. The claim in 
this case was confirmed by the board, and 
has been submitted to us without argument 
or observation, Or the production of addi- 
tional testimony. The grant is produced 
and proved, and the expediente is duly found 
in the archives of the former government. 
The occupation of the land by the grantee 
in 1840, two years before the title issued, is 
also shown; and it further appears that in 
1842 another house was built by him, and 
that wheat, corn, beans, melons and pota- 
toes were cultivated by him. There is noth- 
ing in the testimony to afford the slightest 
presumption of an abandonment of his 
grant by the grantee during the existence 
of the former government. The board, aft- 
er an attentive examination of the grant 
and accompanying disefio, came to the con- 
clusion that the intention of the governor 
was to grant by metes and bounds. The 
description of the boundaries is unusually 
precise, and there is no reason to suppose 
that the quantity of land included within 
them exceeds that mentioned in the grant. 
"We think that the decision of the board 
should be affirmed and a decree of con- 
firmation entered. 



Case Wo. 16,047. 

UNITED STATES v. PICO et al. 

[Hoff. Op. 412.] 

District Court, N. D. California. June 30, 
1859. 

Mexican Land Grants— Evidence to Establish- 

[An alleged grant of certain mission property 
in 1846 rejected, where the only evidence there- 
of was the original grant, together with a letter 
of the governor and a receipt for part of the 
purchase money, unsupported by any evidence 
whatever from the archives, or any evidence 
of assertion of title prior to the conquest, or of 
any knowledge of the existence of the grant 
by parties likely to know of it if it had in fact 
been made; there being also intrinsic and oth- 
er evidence that the napers relied on were fab- 
ricated after the conquest.] 

1 [Reported by Numa Hubert, Esq., and here 
reprinted by permission.] 
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HOFFMAN, District Judge. The claim in 
this case was confirmed by the board, and it 
is submitted to this court on substantially 
the same evidence as that on which it was 
decided by the commissioners, i The origi- 
nal grant by JPio Pico, dated May 5, 1S46, is 
produced, and its genuineness testified to by 
Pio Pico himself. The claimants have also 
produced an original communication from 
the minister of war and marine, dated March 
10, 1846, to Pio Pico, which the latter al- 
leges he received prior to making the grant 
in this case, and which contains, as he 
states, the authority under which he acted. 
There is also produced a receipt from Gov. 
Pico for $6,000, on account of the $12,000 for 
which the mission was sold; and one from 
Gen. Jose Castro for a like sum— the first 
dated May 15, 1846, the last July 28th of 
the same year. The claimants have also pro- 
duced a document signed by Pio Pico, in 
which he recites an order from himself to 
the father president of the missions of the 
north, and dated May 5, 1846. In this order 
the governor informs the father that the 
government, in view of the urgent necessi- 
ties of the nation, as communicated in the 
official note of the minister of war and ma- 
rine of the 10th March, 1846, and pursuant 
to the decree of the departmental assembly 
of April 13, 1846, had sold the mission of 
San Jose, with all its lands, real and per- 
sonal property, and other existing moveables, 
to Andres Pico and Juan B. Alvarado. The 
governor therefore directs the president to 
cause the said establishment to be delivered 
up without hindrance, reserving the parson- 
age house and ground pertaining to it for 
the use of the reverend father missionary. 
The claimants have also filed a certificate or 
statement made by Friar Jose Maria del Ref- 
ugio Suares del Real, dated December 24, 
1849, setting forth that Don Andres Pico had 
presented to him a deed of sale of the mis- 
sion of San Jose, dated May 5, 1846, where- 
by the governor constituted the said Andres 
Pico and Juan B. Alvarado owners of the 
arable lands, and dwelling houses, recogniz- 
ed as belonging to the mission, which up to 
that time had been under his administration 
and tutorship; that in pursuance of said 
deed, as well as an order previously received 
from the governor to deliver said property 
to its owners, he went in person to the mis- 
sion, and on the 22d November, then last 
past, made a formal and solemn delivery of 
the appurtenances of said establishment, ex- 
cept the church, cemetery, priest's house and 
adjoining huerta, to Don Andres Pico, who 
took possession, etc. There is also filed a 
petition addressed to Antonio Maria Pico, 
dated January 2, 1S50, asking that the judi- 
cial possession of the lands, etc.. ordered to 
be given, to which is attached the record of 

i The district attorney having been, before his 
appointment to office, of counsel for the claim- 
ants, the case was argued on the part of the 
United States by Mr. Hartman. 



an act of judicial possession, made in pursu- 
ance of the petition, by H. C. Smith, alcalde, 
on the 18th, 19th, and 20th of February, 
1S50. The above, with certain agreements, 
mesne conveyances, etc., includes all the 
documentary evidence exhibited in the case 
on the part of the claimants. 

It has frequently been remarked by this 
court that the only reliable evidence which 
can be offered in support of a grant is that 
furnished by documents found among the 
archives of the former government, and that 
afforded by showing an occupation, or at 
least a notorious assertion of title, before the 
acquisition of the country by the Americans. 
In the ease at bar no one of the documents 
exhibited is found among the archives. The 
proofs of title rest, as has been seen, exclu- 
sively on the grantor deed of sale by Pio 
Pico, the genuineness of which is sworn to 
by that officer; and on two receipts, the au- 
thenticity of which is proved in a similar 
manner. The certificate of Padre Real is not 
only inadmissible in evidence as being noth- 
ing more than the unsworn statement in 
writing of a person not examined as a wit- 
ness, but it is dated December 24, 1849, long 
after the treaty by which California was ac- 
quired, and about the time at which it is 
contended on the part of the United States 
the documents now produced were fabricat- 
ed, and at whieh, as will hereafter be seen, 
the claim of the appellees was for the first 
time heard of. 

The original order addressed to the father 
president of the missions is not produced. It 
is reeited in a letter addressed to Andres 
Pico and Juan B. Alvarado by Gov. Pico, and 
dated May 5, 1846, the 'very day on which 
the grant purports to have been made. The 
grant itself contains at the foot the usual 
note or memorandum that a note of it has 
been taken in the corresponding book. No 
such note can be found. Among all the rec- 
ords, correspondence, and other papers in 
the archives, no reference or allusion to, nor 
any trace whatever of, this transaction ap- 
pears. The order to the president of the 
missions was undoubtedly, if it was given, an 
official letter, a copy or borrador of which 
would have been preserved; and it is al- 
most impossible that the draft of the letter 
to Andres Pico and Alvarado, in which that 
order is recited, would not also have been 
found among the archives. The sale of so 
considerable a property was an important 
transaction, which it is equally difficult to 
conceive to have occurred without some pre- 
liminary proceedings, traces of or allusions 
to which would exist among the official 
transactions of the former government; and 
the receipt by the government of so very 
considerable an amount as $12,000, $11,000 of 
which was in cash, would almost certainly 
have somewhere been evidenced by the rec- 
ords. The grant or deed of sale purports to 
convey to the vendees "the establishment or 
mission of San Jose, with all its lands, real 
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and personal property, and other existing 
moveables, according to the inventory made 
by the commission appointed by this govern- 
ment." No such inventory appears in this 
case. It ought, if ever made, to be found in 
the archives. 

In the case of U. S. v. Cambuston [20 How. 
(61 U. S.) 64] the supreme court, after allud- 
ing to the entire absence in that case of any 
documentaiy evidence of title of record, or 
found among the archives, saj's: "We think, 
for the reasons above stated, that the ease 
in the court below was too defective to have 
warranted a confirmation of the title to the 
claimant as it was unsupported by the evi- 
dence; and also for the further reason that, 
for aught that appears in the proofs, the al- 
leged grant has never been recorded in the 
proper book, or, indeed, in any book of the 
Spanish records. This is expressly required 
by the regulations of November, 1828, and 
enjoined in the grant itself. The record 
should have been produced, or its nonpro- 
duction reasonably accounted for." 

It is urged that in this ease (which is 
claimed to have been a sale, and not a grant) 
the governor did not act under the coloniza- 
tion laws, but under some authority con- 
ferred on him by the departmental assembly, 
or by the circular of Tornel. minister of war 
and marine of the republic of Mexico. But 
the grant itself recites that it is made in 
conformity with the law of August, 1824, 
and the regulations of 1828; and the mem- 
orandum at the end states that a note has 
been taken of it in the corresponding book. 
The nonproduction of this book is not in this 
case accounted for, but it is known to the 
court that the book of "Tomas de Razon," as 
it is commonly -called, for the period at 
which this grant was made, is not found in 
the archives. The absence of any note of 
the grant is not, therefore, of itself a suspi- 
cious circumstance; but the entire absence 
of any trace or allusion to the grant in any 
report, correspondence, order, or other docu- 
ment in the archives, is a circumstance 
which to any one acquainted with .the official 
habits of the former government, is preg- 
nant with suspicion. If this grant be deem- 
ed to have been made* under the colonization 
laws, the case of U. S. v. Cambuston [supra] 
is a decisive authority for the rejection of 
the claim; and even if it be deemed not to 
have been made under those laws, the ob- 
servations of the supreme court in the case 
referred to, clearly inculcate the principle 
that in all cases evidence of some kind from 
the archives should be rigorously exacted, 
or its absence reasonably accounted for. But 
the evidence of occupation or the assertion 
of title under the former government is 
equally unsatisfactoiy. The only testimony 
which even tends to show that Andres Pico 
and Alvarado ever asserted any title to the 
mission before the end of 1849, or beginning 
of 1850, is that of Antonio Maria Pieo and 
Joaquin Castro. 



The first of these witnesses swears that he 
gave to Andres Pico and Alvarado posses- 
sion of a garden, but under what title he 
does not recollect It was done (he says) 
under an order of the governor, which he be- 
lieves is among the papers. . But, in the 
first place, no such order is produced; and, 
secondly, this possession was given, accord- 
ing to Antonio Maria Pico, in 1844, two 
years before the date of the grant now i-e- 
lied on. Joaquin Castro swears that certain 
debts due by the mission were paid by An- 
dres Pieo and Alvarado. The payment of 
those debts was one of the duties imposed 
on the grantees in the grant itself. Unfor- 
tunately, however, it appears by Castro's 
own statement that the 900 fanegas of wheat 
which the mission owed to Jesus Vallejo 
were paid by Andres Pico in 1850, and that 
he was told by Antonio Maria Pico in 1850 
or 1851 that one hundred dollars which the 
mission owed him had been paid. When, he 
does not state, nor does Antonio Maria Pico 
himself, though he was examined as a wit- 
ness for the claimants. 

But there is more decisive proof that no 
title to the mission could have been asserted 
by the claimants until long after the change 
of flags. In the letter of Pio Pico to his 
brother and Alvarado he recites the order 
which, as he says, he had on that day (May 
5, 1840) given to the father president of the 
missions for the transfer of the property to 
the vendees. It has already been observed 
that the original of this order is not pro- 
duced, nor is the office copy found among 
the archives. If it had been issued, it is im- 
possible to suppose that the vendees would 
not at once have insisted on its execution. 
The buildings, orchards, etc., of the mission 
were valuable and productive; and yet dur- 
ing the whole period from the date of the 
sale and of the order to the father president 
(May 5, 1846) up to at least the end of 1849, 
the mission lands and buildings were suf- 
fered by the vendees to remain in the pos- 
session and under the control of Padre Heal 
and of the father president. Adolfo Car- 
renos testifies that in October or November, 
1847, he took possession of an orchard of the 
mission by order of the padre, and that he 
kept possession thereof until January, 1S49, 
when he surrendered it to a Mr. Bolcoff, by 
direction of the same priest. During all this 
time he, the witness, divided the produce of 
the orchard with the padre according to 
agreement. The same witness also states 
that after Bolcoff had remained in posses- 
sion some months he agreed to surrender the 
land in consideration of the sum of §1,000, 
to be paid him by the priest. He also tes- 
tifies that he never knew of Andres Pico as- 
serting a claim to the mission lands until 
1850, when he was told by Padre Real that 
certain persons occupying rooms in the mis- 
sion must have an understanding with An- 
dres Pico, as he had a title to the whole 
mission. He also adds that if such a claim 
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had been asserted before 1S50, lie would 
probably have beard of it from the padre, 
with whom he was on terms of intimacy; and 
he states, on cross-examination, that previous 
to 1850 Padre Real rented some of the build- 
ings, corrals, and portions of the lands to 
different persons, and that he (the witness) 
was employed by the padre to collect some 
of the rents. It is also shown on the part 
of the United States, by the record of a suit 
commenced by Padre Real against E. L. 
Beard, to recover possession of a portion of 
the land, that on the 17th July, 1849, Padre 
Real and the father president of the mis- 
sions executed a lease of the mission lands 
to John B. Steinberger for the term of five 
years for the sum of $22,000. It was claimed 
by Padre Real in this suit that Beard en- 
tered under Steinberger. This Beard denied, 
but averred that he had entered on the 
premises as vacant public lands of the Unit- 
ed States. The suit seems to have been 
prosecuted until November, 1850, when it 
was dismissed by consent; Beard having by 
that time acquired an interest under the 
alleged grant to Pico and Alvarado. 

It would seem clear from these facts, not 
only that the alleged grantees for more than 
three years suffered Padre Real to deal with 
and use the property for his own benefit, 
without asserting either to him or his ten- 
ants their own title, but also that no order 
to deliver the possession to the vendees 
could have been issued by the governor to 
the father president on the 5th May, 1840. 
That he and Padre Real should, notwith- 
standing an official notification of the sale 
to Pico and Alvarado, and notwithstanding 
the positive order to deliver possession to 
them, have ventured to make a lease of the 
lands three years afterwards, is in the high- 
est degree improbable. More especially, as 
by the lease it is expressly stipulated that 
the lessors should on no account be responsi- 
ble in ease the government of the ' United 
States or of the territory of California 
should annul the contract while no mention 
whatever is made of the far more probable 
contingency (if the facts averred by the 
claimants are true) that the real owners of 
the land might assert their title to it. I 
cannot but consider that if this lease was 
executed by Padre Real and the president of 
the missions, as alleged in the complaint of 
the former, we are justified in inferring that 
at that time they could not have heard of the 
sale of the mission to the present claimants; 
and that they could not have received three 
years before an order from the governor to 
surrender the possession— an inference 
strongly corroborated, as we have seen by the- 
testimony of Carneros, and by the absence 
of all positive testimony as to the assertion 
of title by the claimants up to the end' of 
1849, except the statement of Antonio Maria 
Pico that he heard of the sale before 184S. 
Had this claim been asserted during the 
years 1S46, 1847, 1S48, and 1849, it is impos- 



sible that it should not have been heard of 
by some of the persons who occupied or de- 
sired to possess the buildings, orchards, gar- 
dens and fertile lands pertaining to the mis- 
sion as well as the priest and the father 
president. But no such evidence, except the 
loose statement of Antonio Maria Pico, has 
been produced, and the court is authorized 
to assume that a fact so susceptible of proof, 
and which is not proved, does not exist. 
But if it be in a high degree improbable that 
the father president would, after being noti- 
fied of the sale and ordered to deliver the 
possession, have made the lease referred to, 
it is still more improbable that the vendees, 
who had paid in cash so large a sum as 
$11,000, in current money, and obtained on 
the very day on which the sale was made an 
order for the immediate delivery of the pos- 
session, would, for three years and a half, 
have wholly neglected to avail themselves 
of the rights they had acquired; during all 
which time the padre continued in posses- 
sion, and rented the land, buildings, etc., 
while their own title remained unasserted, 
and even unknown, so far as it appears, to 
any one but Antonio Maria Pico. 

It thus appears, not only that the archives 
fail to furnish the slightest evidence in favor 
of this claim, but, that the absence of all 
allusion to or trace of its existence affords 
a strong presumption against its genuine- 
ness; and, secondly, that it is not only un- 
sustained by any proof of the assertion of 
title prior to the conquest of the country, 
but its existence was unknown to parties 
who, if the papers are not antedated, could 
not have been ignorant of it, and it remained 
unasserted under circumstances, and for a 
length of time, which render the silence 
and neglect of the alleged grantees almost 
incredible. But there are other circum- 
stances which tend to strengthen our suspi- 
cions as to the genuineness of this title. The 
receipt of S6,000, dated May 15, 1S46, and 
the letter of Pio Pico in which he recites his 
order to the father president, dated May 5, 
1846, are signed by Pio Pico in the mode 
now used by him, as it appears by the signa- 
ture attached to the deposition. A slight 
examination of the archives shows that this 
mode of signature is unmistakeably different 
in the shape of the letter "P," which is the 
initial letter of both his names, from that 
uniformly adopted by him at the period 
when this grant purports to have been is- 
sued. On the very day when the docu- 
ments we are considering are dated,— i. e. on 
the 5th and 15th May, 1846,— his signature 
appears on the departmental assembly rec- 
ords and other documents of undoubted au- 
thenticity, exhibiting its characteristic pecu- 
liarities and wholly dissimilar in the form 
of the letter referred to, to that appended 
to the document in this case. Nor is this 
all. The signature to the grant or deed of 
sale has evidently been altered. It is ob- 
vious on inspection that both the "P's" were 
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originally written in the form used by him 
at the date of the grant, hut those letters 
have since been altered so as to make them 
conform in shape to the signatures on the 
two other documents bearing ±us signature 
exhibited by the claimants. 

This alteration is wholly unexplained. It 
suggests the suspicion that the deed of sale 
may have been made perhaps before the 
flight of Pico from California in 1S4G, when 
he would naturally have adopted the 
mode of signature then used by him; but 
the parties, perceiving that such a sale 
would be of no validity unless the considera- 
tion had been paid, and unless proved by 
some other evidence than the bare produc- 
tion of the title itself, have more recently, 
probably in 1849 or 1850, procured the ex- 
governor to sign the receipt and the letter 
ordering the mission to be delivered to the 
vendees. In signing these last, Pio Pico has 
inadvertently used his later mode of signa- 
ture; and the parties, not willing that the 
papers should show him to have signed his 
name in two different ways on the same 
day, have altered his first signature to cor- 
respond with his last. Whatever probability 
there may be in this conjecture, the fact 
remains that the first signature has obvious- 
ly been altered; and that the two others are 
similar to that attached to his deposition, 
but different from that officially used by him 
not only before and after the time at which 
the documents purport to have been signed, 
but on the veiy days on which they are 
dated. 

Secondly. In the case of Larkin v. U. S. 
[Case No. 8,091], this court had occasion to 
review at length the legislation and policy 
of the Mexican government with regard to 
the missions of California. It was in that 
case considered that the order of the su- 
preme government signed "Montesdioea," 
and dated November 14, 1845, which direct- 
ed Pio Pico to suspend all proceedings rel- 
ative to the sale of the property pertaining 
to the missions, applied to the buildings, 
orchards, gardens and other improved prop- 
erty which had been created by the industry 
of the missionaries and the Indians under 
their charge, but that it probably was not 
intended to deprive the governor of his gen- 
eral power of granting, under the coloniza- 
tion laws, the extensive tracts of vacant and 
entirely unimproved land which may at one 
time have pertained to those establishments. 
The deed of sale in the case at bar in- 
cludes not only the lands of the mission, 
but "all its property, real and personal, 
and other existing moveables, according to 
an inventory, etc., excepting only the priest's 
house, consisting of "six rooms, with the 
ground thereto belonging." This order of 
Montesdioea was presented to the depart- 
mental assembly on the' 15th April, 1846, 
two days after the alleged session of the 
13th April, at which the grant in this case 
recites the power to sell the mission was 
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r given by that body to the governor. The 
sale was thus in open and flagrant violation 
of the peremptory order the governor had 
received less than three weeks before. That 
he should have so acted seems highly im- 
probable. 

Thirdly. The decree or resolution of the 
assembly to which the governor refers in 
his grant as having been passed on the 
13th April, 1846, is not found among the 
proceedings of that body. On the contrary, 
it appears from their journals that the as- 
sembly met on the 30th March, and again 
on the 15th April; but there appears to 
have been no session during the interval. 
This mistake of Governor Pico might well 
have been made if the grant had beeen writ- 
ten after the lapse of a considerable time, 
and when he had no longer access to the 
archives. It could hardly have occurred 
within about three weeks of the supposed 
session, and when the governor himself had, 
two days after the supposed session, com- 
municated to the assembly the order he had 
received to suspend all further proceedings 
relative to the sale of the missions. 

Fourthly. We have seen that the only 
sources of power to which the governor re- 
fers in the grant are the decree of the as- 
sembly of April 13th, 1846, and the coloniza- 
tion law of 1824 and the regulations of 1828. 
In his letter to the president of the mis- 
sions, dated on the same day, as also in 
his deposition, he states that he also de- 
rived his power from a communication of 
the minister of war and marine, dated 
March 10th, 1856. We have also seen that 
there was no decree of the departmental 
assembly of the 13th of April, 1846, nor was 
there any session of that body on that day. 
In the case of Larkin v. TL S., before re- 
ferred to, it was observed by this court that 
the communication from the minister of war 
and marine "appears to be a circular ad- 
dressed to the commandant-general of Cal- 
ifornia, amongst other functionaries. All of 
it except the address is marked as a quota- 
tion, and its object seems to have been to 
stimulate the public authorities to a vigor- 
ous defense of the national territory and 
the maintenance of the national honor. The 
only clause by which any authority to sell 
the missions can be deemed to have been 
conferred on the governor is that in which 
it is stated that the supreme government 
expects from your loyalty and patriotism 
that you will dispose such measures as you 
may judge most suitable for the defense of 
the department, for which object ample pow- 
er is granted to you and Senor the governor. 
It is evident that the power here conferred 
was given to the commandant-general as 
amply as to the governor. It can hardly be 
pretended that under it the commandant- 
general could have sold the vineyards and 
orchards of the missions to whomsoever and 
at whatsoever price he chose. It appears 
to me that the object of this circular was 
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merely to authorize and direct the general 
commanding to take the proper military 
measures for the defense of the country, 
And that, had it been intended to revoke or 
modify the order signed 'Montesdioca,* pro- 
hibiting the sale of the mission property, 
and "which was issued only three months 
previously, that object would have been un- 
equivocally expressed, and the governor di- 
rected to make sales of that property to 
procure resources for the war. The board 
of commissioners were unanimously of the 
opinion that this circular conferred no pow- 
er to make the sale at bar, and in that 
opinion I concur." But supposing that Gov- 
ernor Pico considered that this circular did 
confer upon him the power to sell the mis- 
sions, it is a little remarkable that he did 
not refer to it in the grant itself when al- 
luding to the decree of the assembly of the 
13tli April, and especially when he is at pains 
to set forth the circular in his letter to the 
father president, dated on the same day as 
the grant. But it is still more surprising 
that the circular should at the date of that 
letter (Slay 5th) been received by him. The 
circular is dated at Mexico on the 10th 
March. 3S46. The communication of Castil- 
lo Lanzas, addressed to the local authori- 
ties, and advising them of the approach of 
war, is dated on the 13th March, 1846. It 
does not appear to have reached California 
until about July 4th of the same year. The 
Montesdioca document, so often referred to, 
is dated November 14,, 1843. It seems not 
to have been received until about April 15, 
1846. It is therefore a remarkable circum- 
stance that the Tornel circular, dated March 
10th, should have reaehed California in the 
beginning of May, and been acted on by the 
governor on the 5th May; while another cir- 
cular, equally important, and ■ dated only 
three days afterwards, did not reach the 
government until two months subsequent- 
ly. If to these considerations we add the 
fact that Moreno, the secretary, has not 
been called as a witness, although the grant 
is signed by him and is in his handwrit- 
ing, and the circumstance that the amount 
alleged to have been paid in cash, viz., $11,- 
000, is a sum which few Californians would 
at that time have been able to command or 
willing to devote to such a purchase, we are 
justified in saying that all the circumstances 
connected with this claim confirm the sus- 
picions which the entire absence of evi- 
dence from the archives, or of proof of oc- 
cupation or assertion of title prior to 1849, 
unavoidably excite. 

I have not thought it fit to put the deci- 
sion of this case on the ground of want of 
power in the governor to make the sale; 
though, as already decided by this court, I 
think that his power to grant, mission prop- 
erty was confined to granting the vacant 
and unoccupied land adjacent to those estab- 
lishments, and did not extend to the build- 
ings, orchards, vineyards, etc., which the 



order of Montesdioca had expressly prohib- 
ited him from selling. I think, for the rea- 
sons above given, that in the language of 
the supreme court already quoted, "the case 
is too defective to warrant a confirmation 
of the title to the defendant, as it is unsup- 
ported by the evidence." The claim must 
therefore be rejected. 



Case INTo. 16,048. 

UNITED STATES v. PICO. 

[1 Sawy. 347.] * 

District Court, D. California. Sept. 21, 1870. 

Mexican* Land Grants — Effect of Long Pos- 
session—Provisional Occupation. 

[Where the papers relating to a grant were 
produced from the archives and were regular 
in all respects, including the approval of the 
grant by the departmental assembly, but there 
was a doubt as to its validity, arising from the 
fact that the grantee himself was acting gov- 
ernor, and made out the papers to himself, ac- 
cording to a petition presented to a previous 
governor and a provisional possession confer- 
red long before, held, that the fact of such pro- 
visional occupation, which lasted some 16 years 
to the time of making the grant, was sufficient 
to entitle the claimant to a confirmation.] 

L. D. Latimer, TJ. S. Dist. Arty. 
Williams & Thornton, for claimant. 

HOFFMAN, District Judge. It appears in 
this case that Pio Pico, on the twenty-second 
day of March, 1831, petitioned Governor 
Victoria for a provisional grant of the rancho 
of "Jamul." On the twentieth April, the 
governor granted to the petitioner the right 
provisionally to occupy one sitio on the place 
called "Jamul," for the purpose of cultivat- 
ing the lands, keeping his stock thereon, etc., 
etc. 

On the nineteenth July, Santiago Arguello, 
military commander of San Diego, and in 
charge of the civil jurisdiction of the same, 
in conformity with the governor's decree, 
put Pio Pico in provisional possession of the 
land, assigning to him boundaries, which are 
described in his report. Pico thereupon 
built a house upon the rancho, and occupied 
it with his family and servants until 1838, 
when he was driven off by an incursion of 
the Indians, and his house burnt. 

After this time the rancho appears to have 
been in charge of Juan Foster, his brother- 
in-law. On Dec. 23, 1845, Pio Pico, who was 
then, as first vocal of the departmental as- 
sembly, acting governor, presented a peti- 
tion, setting out the provisional grant pre- 
viously obtained by himself, and praying a 
title for the land. On this petition he issued 
a regular title to himself, but immediately 
transmitted the expediente to the depart- 
mental assembly, by whom it was referred 
to the appropriate committee, and on thf> 
favorable report of the latter, was finally ap- 
proved. 

i [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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In 1S53, Gen. Burton, late of the United 
States army, acquired Pio Pico's title under 
a sale made, it is said, without authority, by 
Juan Foster. Pio Pico has since quit-claim- 
ed to the widow and heirs of Gen. Burton his 
whole interest in the premises. 

The documentary evidence on which the 
claim rests, is of unquestioned authenticity. 
The petition of Pio Pico, the governor's con- 
cession, and the record of the possession 
given by Arguello, are found in the archives. 

Those records also contain the expediente 
of the grant by Pio Pico to himself, with the 
approval of the departmental assembly. The 
grant is also noted in Hartnell's continuation 
of Jimeno's index, and in the book known as 
"Toma de Razon." 

There appears no room for doubt that, un- 
der the provisional grant, Pio Pico took pos- 
session, built upon, and occupied the land 
for about seven years, when he was driven 
off by the Indians, and that he continued 
to claim it, and exercise control over it by 
his brother-in-law up to the time when it 
was sold by Foster in 1851. In 1S53, Gen. 
Burton acquired the title, and his family, 
and that of his wife, have continued in the 
possession and enjoyment of the land up to 
the present time. 

I do not deem it material to consider in 
the abstract, whether a governor of Califor- 
nia could, under the colonization laws, make 
a grant to himself, or what validity would 
in all cases be imparted to such a grant by 
the approval of the departmental assembly. 

It may well be, that such a grant, even 
though confirmed, if made by Pio Pico in the 
last days of his power, and under the expec- 
tation of the impending conquest of the coun- 
try—if preceded by no preliminary conces- 
sion, occupation, or settlement, or other cir- 
cumstance which would create an equity in 
the grantee's favor, and if followed by no 
fulfillment during the existence of the former 
government of those conditions, which under 
their system constituted the consideration for 
the grant, should be treated as invalid by 
the United States. But in this ease, the cir- 
cumstances are quite different. The provi- 
sional grant gave to Pio Pico an inchoate or 
imperfect right. It authorized him to oc- 
cupy and improve the land under a just ex- 
pectation, if not an implied promise that the 
full title should be given him. When under 
this authority, and with this expectation, he 
made his home upon the land, he acquired 
rights, which, so far as I am informed, were 
uniformly respected by the former govern- 
ment. No other person would have been 
able to obtain a grant for the land, and his 
own application for a full title would have 
been, unless political or personal hostility on 
the part of the governor prevented, at once 
acceded to. 

The action of the departmental assembly, 
whether or not it be regarded as giving abso- 
lute validity to his own grant to himself, is, 
at least, a recognition of his equitable claims 



and of his right to be secured in his ancient 
possession. 

In the case of U. S. v. Alviso [23 How. (64 
U. S.) 318] the supreme court recognized and 
enforced the equities growing out of the pos- 
session of fourteen years, begun under a pro- 
visional permission to occupy while the ex- 
pediente was being formed. 

In the case at bar the possession had con- 
tinued for more than sixteen years up to the 
time of the change of flags, since that time 
it lias continued uninterrupted and undis- 
puted up to the present moment, a period 
from its commencement of nearly forty 
years. I am clearly of opinion that the 
manifest justice of this claim, as well as 
the principles established by the supreme 
court, demands its confirmation. 

A decree to that effect in favor of the 
widow and heirs of the late Gen. Burton, 
will accordingly be entered. 



UNITED STATES (PICO v.). See Cases 
Nos. 11,127-11,130. 

UNITED STATES v. PIERCE. See Case 
No. 16,016. 



Case No. 16,049. 

UNITED STATES v. PIGNEL. 

[1 Cranch, C. C. 310.] i 

Circuit Court, District of Columbia. June 
Term, 1806. 

Peace Officer — Warrant. 

It is not necessary that a peace-officer should 
have a warrant to suppress an affray. 
[Cited in U. S. v. Long, Case No. 15,625.] 

Presentment, for opposing Clement Ven- 
able, a constable, in the execution of his 
duty; it having been proved that Venable 
had a warrant against the defendant, [Rich- 
ard Pignel.] 

Mr. Law, for defendant, moved that the 
warrant should be produced, and to instruct 
the jury to that effect. 

Mr. Jones, contra. It is not necessary to 
produce the warrant. Venable took the man 
in an affray, and had a right to do so as a 
peace-officer. 

THE COURT (nem. con.) instructed the 
jury that if they should be of opinion, from 
the evidence, that Venable, the constable, 
was in the general execution of his office as 
a conservator of the peace, and as such en- 
deavoring to suppress the affray, then it is 
not necessary to produce the wan-ant spoken 
of by the witness. But if the jury should 
be of opinion that he was only endeavoring 
to execute the warrant, then the warrant 
must be produced, or its non-production sat- 
isfactorily accounted for. 



UNITED STATES v. PIKE. See Case No. 
16,429. 



i [Reported by Hon. William Cranch, Chief 
Judge.] 
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Case No. 16,050. 

UNITED STATES v. PINGREE. 

[1 Spr. 339; i 19 Law Rep. 667.] 

District Court, D. Massachusetts. Feb., 1857. 2 

Customs Duties— Transportation Bonus — Statu- 
touv requirements. 

1. An instrument not in the form of a bond 
with a penal sum and condition, but containing 
the requirements of the statute of 1S54, c. 30 
[10 Stat. 270], and the obligors not being prej- 
udiced by the form, was held a sufficient bond 
under that statute. 

2. The "additional duty of one hundred per 
cent." secured by transportation bonds, under 
Act 1854, c. 30, § 6, is one hundred per cent, 
on the original duty, and not on the invoice val- 
ue of the goods. 

3. The transportation bond under that sec- 
tion, properly includes the original duty, as 
well as the additional duty, the bond first given 
for the original duty being cancelled. 

[Cited in brief in U. S. v. Cutajar, 59 Fed. 
. 1001.] 

Messrs. Pingree & Co. imported certain bags 
of castana nuts, and placed them in the bonded 
warehouse in Salem, giving bonds for the im- 
port duties, which were $105. The invoice 
value of the nuts was §350. Being desirous of 
removing them to Boston for sale, in bond, they 
executed, with sureties, the instrument re- 
quired of them at the Salem custom house, 
which is called a transportation bond. It was 
not in the usual form of a bond, with a con- 
dition and a penal sum, but was a covenant, 
under seal, that the goods should be transported 
to Boston and there re-warehousad within thirty 
days, and failing that, that the defendants 
would pay the import duty of 8105, and a fur- 
ther sum of §350 as "an additional duty," 
under the act of 1854 (chapter 30). By a mis- 
apprehension on the part of the merchants 
who bought the nuts of the defendants, and 
without any intent to avoid re- warehousing, the 
nuts were not re-warehoused within the time. 
The government claimed a verdict for §455, 
which was so rendered, under pro forma in- 
structions from the court. The defendants then 
moved in arrest of judgment. 

B. F. Hallett, U. S. Dist Atty. 
R. H. Dana, Jr., for defendants. 

SPRAGtfE, District Judge. Several grounds 
are taken in support of this motion. - The first 
is, that the instrument in suit is not "a bond," 
within the meaning of the statute. It is not, 
to be sure, in the form of a bond with a penal 
sum and condition, but if its requirements are 
those of the statute, and no harm is done to 
the defendants by its form, and I cannot see 
that they are prejudiced by the form, I think 
they must be held by the instrument they have 
executed. 

i [Reported by F. E. Parker, Esq., assisted 
by Charles Francis Adams, Jr., Esq., and here 
reprinted by permission.] 

2 [Reversed by circuit court; case unreport- 
ed.] 
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The second and chief ground is, that the bond 
is in too large an amount. This depends upon 
the construction to be given to the act of 1854 
(chapter 30). And there is a singular difficulty 
in construing this statute. The act requires the 
collector to take a bond for transportation and 
re- warehousing; and then provides that if the 
goods are not duly re-warehoused, the collector 
shall levy and collect "an additional duty of one 
hundred per cent.," which additional duty shall 
be secured l>y said bond. The district attorney 
contends that this clause means an additional 
duty of one hundred per cent, on the invoice 
value of the goods. The bond was framed, the 
declaration drawn, and the verdict rendered on 
this theory. The defendant's counsel contends 
that it means one hundred per cent, on the 
original duty, or, in other words, a second duty 
of the same amount as the first 

Taking this statute alone, we find no ante- 
cedent to which to refer this language, except 
the import duty. The statute makes no allusion 
to invoice or value, but only to import duty. 
The percentage must be calculated upon some- 
thing. That something must be the original 
duty, if we confine our view to this act, for 
the act presents no other subject-matter than 
the duty. 

But on referring to the general tariff act, we 
find that all duties are ad valorem, that is, a 
percentage on the value of the goods. The 
original duty, then, being thirty per cent ad 
valorem, it is argued that the "additional duty 
of one hundred per cent" must be one hundred 
per cent ad valorem. 

But, in reply, it is said that the act of 1854 is 
only supplementary to the act of 1846, c. 84 
[9 Stat. 53], and that it must be construed in 
subordination to that act The act of 1846 
establishes the warehouse system. It allows of 
transportation from one warehouse to another, 
in bond; and provides that when goods are 
taken out of warehouse for transportation, a 
transportation bond shall be given in "double 
the duties." Under this act, if the goods were 
not re-warehoused, the utmost the government 
could recover was "double the duties," and as 
the bond could be chancered, the court could 
direct a sum to be paid less than the penalty. 

I have made an examination into the regula- 
tions of the treasury department, and find the 
construction of the warehouse acts, and the 
practice under them prior to the act of 1854, 
to have been thus.— "When the goods were orig- 
inally warehoused, a bond was given in double 
the duties, conditioned to be void, if the duties 
were paid, or if the goods were withdrawn ac- 
cording to law. When goods were withdrawn 
for transportation, under bond, the condition of 
the original bond was considered as fulfilled, 
and it was cancelled. The goods being deliv? 
ered to the owner, the only security which the 
government has for the original duties is the 
transportation bond; and this bond, under the 
act of 1846, was in a penal sum equal to double 
the duties. If the goods were duly re-ware- 
housed, the transportation bond was cancelled, 
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and a new warehouse bond given in the same 
form as the original. 

But it is said that, under the act of 1846, 
goods were frequently taken out of warehouse, 
as for transportation, on this bond, and never, 
in fact, re-w T arehoused, but put into the market, 
and the government officers collected only the 
original duty, the bond being treated as merely 
a new security for the duty. In this way the 
importer evaded the payment of cash duties, 
and obtained a credit, until his bond was pay- 
able and demanded. This may serve to ex- 
plain the peremptory requirement in the act of 
1S54, that the additional duty "shall be levied 
and collected." If the goods are not re- ware- 
housed, the original duty and the additional 
duty are both due, and must both be paid. The 
penal sum of the bond may be whatever is 
usual, but the whole additional duty must be 
collected, whatever may be the grounds for 
equitable relief, from accident, mistake, or 
otherwise. 

I am satisfied that the practice of including 
the original, as well as the additional, duty in 
the transportation bond is authorized by the 
statute, the original bond being cancelled. This 
bond, therefore, properly secured the duty of 
$105. But as to the mode of calculating the 
"additional duty of one hundred per cent," I 
am of opinion, after careful consideration, that 
it ought to be construed as one hundred per 
cent, on the original duty. If the other inter- 
pretation is put upon it, the owner, for a mere 
failure to re-warehouse within the time, per- 
haps through accident, mistake, or the fraud 
of others, must pay the duties, and also a sum 
equal to the whole value of his goods. The 
collector is obliged tp collect the entire amount. 
No court can chancer the bond. And the case 
is not within the provisions authorizing the 
secretary of the treasury to remit the whole 
or part of a penalty upon a certificate. It can 
hardly be supposed that congress intended such 
a result. Taking, therefore, this act in connec- 
tion with the act of 1846, and considering the 
mischief to be remedied. I am of opinion that 
it was intended to require only a second duty 
of like amount with the first. 

It is argued, that the rest of the section which 
follows the requirement of the "additional 
duty," providing that the collector may, in- 
stead of the "additional duty," exact a forfeiture 
of the goods, shows that the duty must have 
been equal to the value of the goods. But the 
additional duty is absolute. The forfeiture is 
discretionary, and is accompanied by a power 
of remission. This, I think, shows that they 
were not considered by congress as equal to 
each other. The forfeiture is the greater pen- 
alty, to be inflicted in whole or in part, in cases 
justifying or requiring it. The additional duty 
is a lesser penalty and made absolute in all 
cases. 

The bond having been given and the verdict 
rendered for a larger sum than the statute 
authorizes judgment must be arrested. 

This decision was reversed upon appeal to 
the circuit court, May 7. 1857 [ease unreported.] 



Case No. 16,051. 

UNITED STATES v. PITMAN. 

[1 Spr. 196; i 15 Law Rep. 36.] 

District Court, D. Massachusetts. March 
Term, 1852. 

Criminal Jurisdiction' op Federal Courts — 
Plundering of Vessel. 

1. The courts of the United States have ju- 
risdiction over the offence of plundering, or 
stealing, property from, or belonging to a ves- 
sel, although she may be lying upon the shore; 
and even if the property has been plundered, 
after it has been separated from the vessel and 
thrown upon the shore. 

2. Construction of the words "plunder or 
steal," in the "Crimes Act" of 1825, c. 65, § 9 
[4 Stat. 116]. 

[Cited in U. S. v. Stone, 8 Fed. 250.] 

[3. "Plunder," as used in this section, is a 
word of very broad and general description, 
including the criminal taking of the goods of 
another by open force, or by secret fraud and 
furtively, from a vessel in distress, etc.; and 
it also includes an embezzlement by the master 
and others.] 

The prisoner, master of the ship Sterling, 
of Boston, was indicted, jointly with Samuel 
N. Dixey, master of the bark Missouri, of 
JCew York, and also separately, upon the 9th 
section of the statute of 1825, c. 65, common- 
ly called the "Crimes Act." 4 Stat 116. The 
statute provides, "that if any person or per- 
sons, shall plunder, steal, or destroy any 
money, goods, merchandize, or other effects, 
from, or belonging to any ship, or vessel, 
or boat } or raft, which shall be in distress, 
or which shall be wrecked, lost, stranded, or 
cast away, upon the sea, or upon any reef, 
shoal, bank, or rocks of the sea, or in any 
other place, * * * every person so offend- 
ing, shall be deemed guilty of felony," &c. 
To the indictment, Dixey pleaded guilty, and 
Pitman, having put himself upon trial, was 
found guilty by the verdict of the jury. 
Motion for a new trial. 

George Lunt, U. S. Dist. Atty. 
R. Choate and Cyrus Cummings, for de- 
fendant 

SPRAGUE, District Judge.— The various 
points made for the prisoner, in this case, 
upon his motion for a new trial, resolve 
themselves into two. One is an objection to 
the jurisdiction; the other, that the verdict 
ought to be set aside, as against the evidence, 
and the weight of evidence. The defendant 
was tried upon three indictments, which, by 
agreement, were consolidated. These were 
so framed as to cover every contingency 
contemplated by the statute. Under the de- 
cision in U. S. v. Coombs, 12 Pet. [37 U. S.] 
72, if the evidence in this case had shown 
the property plundered to have been separ- 
ated from the vessel, and taken upon the 
shore, the indictment would still have been 
quite sufficient, and the jurisdiction would 

i [Reported by P. E. Parker, Esq., assisted 
by Charles Francis Adams, Jr., Esq., and here 
reprinted by permission.] 
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have been sustained, under the power of con- 
gress to regulate commerce. .The evidence 
submitted to the jury was, that the vessel 
missed stays, and went upon the beach, stern 
first. There can be no doubt that she was 
stranded when she touched the shore, nor 
any doubt that she was then within the 
jurisdiction of the United States. If after- 
wards she had gone high and dry, she would 
still have been. stranded and wrecked, within 
the meaning of the statute. She was upon 
a beach, or shore, of the island of Sumatra, 
and upon an arm, or inlet of the sea, but still 
upon the sea. 

The money was, in fact, taken on the sea; 
it was taken from the wrecked vessel into 
a boat, to be transported to the Sterling, and 
thus, when plundered, was actually on the 
sea, and so, unquestionably, within the ad- 
miralty and maritime jurisdiction. 

The other point raised is, that the verdict 
is against the weight of evidence, because 
the testimony did not sufficiently show that 
the money was plundered. A suggestion is 
made that the money was taken from the 
wreck, whereas, the averment of the indict- 
*ment is, that the money was "belonging to 
the vessel." The statute is in the alterna- 
tive. Its expression is, "from, or belonging 
to;" and it is evident that money, so taken 
from the wreck, was belonging to it. The 
indictment alleges, that this money the de- 
fendant did "plunder, steal, take, and carry 
away." As the statute makes it an offence 
to plunder or steal, if the evidence prave 
either of these alternatives, it is sufficient. 

It is suggested, that the word "steal," in- 
volves the crime of larceny, and the 6th sec- 
tion of the statute is referred to in support 
of this view. But the 9th section has no 
reference to the 6th. The language of the 
statute is, "plunder or steal." Now, as to 
the word "plunder," I would remark, that 
no instructions were asked, as to the mean- 
ing of this word, nor was any argument 
•made by counsel upon this point. It was left 
to the jury, therefore, to determine whether 
plundering was made out. The word is, in 
fact, used in this section in its popular sense, 
in such a sense as would be understood by 
seamen, for instance, and as it would be 
used and understood in ordinary conversa- 
tion. The jury found no difficulty in under- 
standing it It is contended by counsel, that 
"to plunder," means to take by force. But 
although this is undoubtedly one sense of 
the word, it by no means expresses its full 
meaning. The various lexicographers, who 
have been quoted at the bar, inform us that 
it means as well, taking by fraud. And so 
fn the quotation made from the Scriptures, 
by the district attorney, where the words "to 
spoil," ("To spoil the Egyptians." Exodus, 
xii. 35, 36,) which the lexicographers give 
as one of the original synonyms of "plun- 
der," were applied to a taking of property, 
of which the possession was originally ob- 
tained by consent. But it does not rest here. 



So long ago as the time of Judge Peters, it 
was practically adjudged by him, that plun- 
dering was equivalent to embezzlement. 
Mariners v. The Kensington [Case No. 9.0S5]. 
And further, it will be found, by reference 
to the shipping articles used in England and 
this country, that the word "plunderage," 
is used in them, in a manner to imply, not a 
forcible taking, but a fraudulent taking, in 
fact, an embezzlement. And these words, "to 
plunder," are of veiy general meaning. They 
embrace robbery and fraudulent taking. A 
vessel may properly be said to be plunder- 
ed, not only if openly attacked and robbed, 
but if property be taken from her furtively, 
in the night time, or after she has been aban- 
doned by the crew. And I cannot doubt, 
that within the true meaning of this word, 
the evidence not only wan-anted, but requir- 
ed the verdict. The motion for a new trial 
is accordingly overruled. 



Case Wo. 16,052. 

UNITED STATES v. The PITT. 

[2 Wheeler, Crim. Cas. 602.] 

District Court, D. Delaware. 1818. 

Navigation Laws— Foufeitures fob Violation 
— Stipulation Bonds. 
[Vessels and cargoes libeled for forfeiture 
under the navigation act of April 18, 1818 (3 
Stat. 432), which excludes from our ports all 
British vessels arriving from any colony which 
is closed by the British navigation laws to 
American vessels, may be delivered to the 
claimants upon a stipulation bond for their 
appraised value, as in other cases in admiralty, 
there being nothing in the statute indicating an 
intent to alter the practice of the courts in this 
respect] 

[These were libels filed respectively against 
the British sloop Pitt, her tackle, etc., and 
against the goods, wares, and merchandise 
laden on board of her, alleging a violation 
of the navigation act of April 18, 1818, and 
praying condemnation of both vessel and 
cargo.] 

The preliminary question of the right of 
the claimants to a delivery of the vessel and 
cargo on stipulated bonds, was argued be- 
fore FISHER, District Judge, by Mr. Read, 
Dist. Atty., on the part of the United 
States, and by Mr. Rodney, on the part of 
the claimants. 

As the judge briefly recites the arguments 
of counsel in the opinion here given, they are 
omitted in their proper place. 

FISHER, District Judge. The ease now 
before this court arises on two libels filed on 
the part of the United States against the 
sloop Pitt (a British bottom), her tackle, ap- 
parel, and furniture; and also against her 
cargo, consisting of 46,000 lbs. of cocoa, a 
small number of raw hides, and seventy 
sticks or pieces of fustic. These libels are 
instituted upon an act of congress of the 
18th of April last, entitled "An act concern- 
ing navigation." The act was passed with 
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a view to exclude from the country, after 
the 30th of September last, all vessels owned 
by British subjects arriving from a colony 
which, by the British navigation laws, is 
closed against vessels owned by citizens of 
the United States. In ease of its violation, 
the act inflicts a forfeiture of vessel and 
cargo. In these cases, claims have been put 
in hj Messers. Lewis, Haven and Co., mer- 
chants of Philadelphia, the consignees of the 
sloop and cargo against which the prosecu- 
tions are instituted. A preliminary ques- 
tion, of great importance, is submitted to 
the decision of this court, on a motion made 
by the claimants' counsel, praying an or- 
der for the delivery of the vessel and cargo, 
on bonds for their apprised value. To me 
it is a subject of regret that this question has 
not arisen in some other district, and been 
decided by a judge, to whose opinion the 
utmost deference would have been paid. As, 
however, this has not occurred, I must tread 
the unbeaten path, and dispose of the ques- 
tion to the best of my ability and judgment. 

It is contended, on the part of the United 
States, that if the property in the present 
instance be delivered, the spirit of the law, 
which goes to exclude British bottoms ar- 
riving from prohibited ports, will be effectu- 
ally defeated, that the defective apprisement 
of the property will be an encouragement to 
vessels of this description. to enter our ports, 
and that thus the navigation act will be 
set at defiance, and become a dead letter; 
that if the property be perishable, which is 
admitted in the present case, a sale of it 
ought to be ordered by this court, and the 
proceeds of such sale should be retained in 
court in usum jus habentis; that the cases 
of delivery heretofore allowed by the prac- 
tice of this court, were between the United 
States and their revenue officers, and our 
own citizens, and are distinguishable from 
the prosecutions which may arise under the 
navigation act, framed as it is, to shut our 
ports effectually against those British col- 
onies which our vessels are not permitted 
to enter, by the laws of trade of the British 
government. 

The argument on the part of the claimants 
is that it would be against equity to enforce 
a sale of property, which may have arrived 
innocently in our ports; that such a course 
would be presuming an intention to violate 
our law, when in fact no such intention had 
actually existed, that the practice of this 
court has heretofore been in accordance with 
the claimants' motion for a delivery of the 
property, and in cases, too, of goods pro- 
hibited by our restrictive laws, and not duti- 
able under any statute of congress; that the 
goods in the present case are dutiable pro- 
vided they do not arrive from ports prohib- 
ited to our citizens by the ordinary laws of 
navigation of the British government; and 
that the fourth section of the act, on which 
the present libels are founded, recognizes the 
provisions and proceedings of the revenue 



laws of the United States, from the incep- 
tion to the close of the prosecutions, which 
may be instituted under it. 

In the case under consideration we are ex- 
ercising the powers of a court of admiralty 
on the instance side of it, which generally, 
and, perhaps, always, proceeds in rem. We 
are now in a course of proceeding against a 
thing that is prohibited from entering our 
ports, by our navigation act. The confisca- 
tion or restoration of this rem or thing, will 
eventually be the subject of our considera- 
tion and decree, when the case shall be 
heard upon its merits. The question at pres- 
ent, therefore, is, shall we receive in court 
a substitute for this thing, or shall we re- 
tain and order it for sale, for the use of the 
party, in whom the right may ultimately 
be decided? It was the practice of this 
court, and of all the district courts of the 
United States, during the late war, to de- 
liver vessels and cargoes on stipulation 
bonds, or on the claimant giving what is 
called in the books upon admiralty practice, 
a fide jussory caution. The Delaware dis- 
trict led the way to this practice, by the 
introductory decree in the case of U. S. v. 
The Good-Friends, Stephen Girard, claim- 
ant [Case No. 15,227]. The decree in that 
ease became the law of the country (in prose- 
cutions under the restrictive laws) by its 
adoption in every district of the Union. 
There was nothing to be found in our re-' 
strictive laws, either favoring or disallow- 
ing such a course; but it was viewed as 
being in accordance with the admiralty prac- 
tice of England, on the instance, and very 
frequently on the prize side of that court 
This practice was there adopted, as far back 
as the Hth of April, 17S0, as appears from 
Marr. Forms, p. 5. See a decree for de- 
livery on bond, in same authority, pages 
221-223. How much longer the delivery of 
vessels and cargoes on bond had been adopt- 
ed by the English admiralty, I have not now 
the means of ascertaining, since the first 
order of the kind, within my research, is 
the one first above cited. But I was of opin- 
ion, in the case of U. S. v. The Good-Friends 
[supra], and I still retain the same opinion, 
that that part of the 89th section of the 
collection law [1 Stat. 695], relating to de- 
livery on bond, was framed with a view to 
what had been understood to be the usual 
course of admiralty practice. I could dis- 
cover nothing in the cases commonly called 
the Amelia Island Cases, or in any prose- 
cution arising under the restrictive laws, 
which ought to distinguish them from those 
of ordinary seizure and prosecution under 
the revenue laws of this country. It was 
under this conviction that this court formed 
its decree for delivery on bond in the case 
of The Good-Friends. The court was 
strengthened in its decision of that case, by 
the authority of the ease of Jennings v. 
Carson, 4 Cranch [S U. S.] 23. In that case, 
Chief Justice Marshall, in speaking of the 
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constitution and character of a court of ad- 
miralty, remarks as follows: "The proceed- 
ings of that court are in rem, and their sen- 
tences act on the thing itself. They decide 
who has the right, and they order its deliv- 
ery to the party having the right. The li- 
bellant and claimant are both actors. They 
both demand from the court the thing in 
contest. It would be repugnant to the prin- 
ciples of justice, and to the practice of 
courts, to leave the thing in possession of 
either of the parties, without security, while 
the contest is depending." Does the navi- 
gation act contain any provision by which 
the practice of the courts should be remod- 
elled, or in any wise altered, in relation to 
delivery of vessels and their cargoes on 
stipulated bonds? The spirit of the act is, 
no doubt, as has been contended, to exclude 
British bottoms from our ports, in case such 
bottoms came from colonies interdicted to 
the citizens of this country. But how will 
the spirit of this act be infringed by this 
court pursuing a practice, which has received 
the sanction of every district in the union, 
and which practice congress has not modi- 
fled or abolished, by any provision of the 
navigation act? Had a new course been 
prescribed, this court would have considered 
itself bound to conform to legislative direc- 
tion, and to refuse the application now 
made, though founded on a practice adopted 
upon much and able discussion, and after 
mature reflection. The only argument at- 
tempted to be given why the spirit of the 
act will be eluded by a delivery on bond 
is that defective appraisements will be 
made, and that they will operate as so 
many encouragements to the introduction of 
future vessels, in violation of the act. To 
this argument I respectfully reply that if de- 
fective or improper appraisements should be 
made, this court will be ever ready to af- 
ford that redress which is amply within its 
power, namely, by setting aside the ap- 
praisements, and appointing new appraisers 
as often as corruption or misconduct may 
have exhibited an inadequate estimate of 
the property. A vigilance of this kind will 
always secure an ample substitute for the 
thing proceeded against, which will remain 
within the power of the court, to respond to 
the United States, for the breach of their 
statute, made by the lawless intrusion of 
a vessel of a prohibited character. But will 
it be equitable to order the sale of a vessel 
and cargo, when possibly she might have 
entered our waters without any intention 
of violating the navigation act? Might" not 
a sale operate as a premature penalty on 
an innocent person, and a decree of restora- 
tion remit to him the scanty proceeds of a 
hurried sale of his property? While in the 
case of a condemnation, the bonds will af- 
ford to the prosecution ample amends for 
the violation of a public and beneficial law. 
Lastly, this court is of opinion, that the 



fourth section of the navigation act, recog- 
nizing, as it does, the course of proceeding 
prescribed by the revenue laws, in terms at 
once broad and comprehensive, (and inclu- 
sively, too, from the commencement to the 
close of the prosecution) impliedly, at least, 
adopts the provisions of the 89th section of 
the collection laws in relation to the deliv- 
ery on appraisement and bond, and as hold- 
ing nothing restrictive of any practice of the 
judiciary heretofore existing on the subject 
of delivery on bonds, is discoverable in the 
navigation act, the inference is a fair one 
that no alteration of such practice was in 
the contemplation of congress when the act 
was passed. 

The decree of this court therefore is that 
the sloop Pitt, her ^---i- 1 - apparel, and furni- 
ture, together with her cargo, be delivered to 
the claimants, on their securing duties pay- 
able by law, entering into bonds to respond 
the appraised value, &c. &c. 



Case M"o. 16,053. 

UNITED STATES v. PITTMAN. 

[3 Cranch, C. 0. 289.] i 

Circuit Court, District of Columbia. April 
Term; 1828. 

Criminal Law — Arraignment. 

A prisoner arraigned for felony is to he placed 
in the criminal bos, or dock, at the time of ar- 
raignment, but need not hold up his hand when 
called, if he admits himself to be the person in- 
dicted. 

[Followed' in U. S. v. Pittis, Case No. 16,- 
038.] 

Indictment for shooting John Corse, with in- 
tent to disfigure, maim, and kill him. The 
prisoner requested that he might be permit- 
ted to plead without going into the criminal 
dock, in which prisoners usually stand when 
arraigned, and which is set apart for that pur- 
pose. The attorney for the United States did 
not assent to it. 

Mr. Neale, for the prisoner, cited Burr's 
Case, [Case No. 2,186], in which the arraign- 
ment was dispensed with. 

THE COURT (nem. con.) said, that accord- 
ing to the practice in this court, and of other 
courts of criminal jurisdiction, for the pur- 
pose of preserving order and regularity, a 
certain place in court is assigned in which 
persons are to be placed by the marshal, to be 
arraigned. The record states that he is 
brought to the bar in the custody of the mar- 
shal, and the court think proper to adhere to 
the practice. 

The prisoner then went into the prisoner's 
box. THE COURT told him that if he ac- 
knowledged himself to be the person indict- 
ed, he need not hold up his hand. He was 
then arrraigned, and pleaded not guilty. 

i [Reported by Hon. "William Cranch, Chief 
Judge.] 
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Case Wo. 16,054. 

UNITED STATES v. The PLANTER. 

[Newb. 262.] i 

District Court, D. Missouri. March, 1832. 

Prosecutions pok Penalties — Infobmeus — Lia- 
bility for Costs— Shipping — Enrollment 
and License. 

1. The eighth section of the act of 28th of 
February, 1799 [1 Stat. 626], in relation to 
prosecutions upon a penal statute, by an in- 
former, contemplates an action in the name of 
the informer alone, as well as in the name of 
the United States, to the use, in whole or in 
part, of an informer. 

2. If the informer, for whose use the suit is 
prosecuted, in whole or in part, is not an officer 
of the United States, the United States cannot 
be liable for costs in the cases mentioned in 
the said eighth section. 

3. The informer is liable, although the United 
States may be a party on the record. 

4. The court may require an informer to give 
security for costs, and in case of refusal, strike 
his name from the record. 

5. An enrollment and license, duly executed, 
does not require delivery to give it validity. 

6. Where a license was duly executed, seal- 
ed, signed, dated and numbered, but not deliv- 
ered until a month thereafter, Jield, that it was 
a valid license from its date. 

In admiralty. 

John D. Cook, Dist. Atty., and Lyman D. 
Norris, for the United States and informer. 
Benjamin F. Hickman, for owner of boat. 

WELLS, District Judge. A libel was filed 
against the steamboat Planter for a viola- 
tion ' of the act of congress approved 7th 
July, 1838 [5 Stat. 304], "To provide for the 
better security of the lives of passengers on 
board of vessels propelled in whole or in 
part by steam." The libel states, that "the 
attorney of the United States for the said 
district of Missouri, upon the information on 
oath of Peter V. Skillman, now here in the 
name and on behalf of the United States, 
and on behalf and to the use of the said 
Peter V. Skillman, gives the court to under- 
stand and be informed," &c. An affidavit 
is filed with the libel by said Skillman, which 
sets forth that "in the name and on behalf 
of the United States of America, as "well as 
in the name and on behalf of Peter V. Skill- 
man, who presents to the court here this in- 
formation, now here giveth the court to un- 
derstand and be informed," &c. The second 
section of the above recited act provides that 
a fine of $500 shall be paid by the owners 
of any steam vessel which navigates the riv- 
ers, &c, without first obtaining a license 
therefor, "one-half for the use of the inform- 
er." 

On filing the libel, no security for costs 
was given by the informer, and the owners, 
after filing their answer, moved the court 
for a rule on the informer to give security 
for costs. The United States appeared by 
the district attorney, and the informer by 

i [Reported by John S. Newberry, Esq.] 



his proctor. The motion was opposed by the 
proctor of the informer. 

By the Sth section of the act of 28th Feb- 
ruary, 1799 (1 Stat 626), it is provided, that 
"if any informer on a penal statute, and to 
whom the penalty or any part thereof, if re- 
covered, is directed to accrue, shall discon- 
tinue his suit or prosecution, or shall be non- 
suited in the same, or if upon trial judgment 
shall be rendered in favor of the defendant, 
unless such informer be an officer of the 
United States, he shall be alone liable to the 
clerks, marshals and attorneys for the fees 
of such prosecution; but if such informer 
be an officer whose duty it is to commence 
such prosecution, and the court shall certify 
there was reasonable ground for the same, 
then the United States shall be responsible 
for such fees." See, also, the 5th section 
of the act of Sth May, 1792 (1 Stat. 277). 

The statute contemplates not only prose- 
cutions in the name alone of the informer, 
but also those in the name of the United 
States to the use in whole or in part of an 
informer, "to whom the penalty, or any part 
thereof, if recovered, is directed to accrue. 
If such informer be an officer whose duty 
it is to commence such prosecution, and the 
court shall certify there was reasonable 
ground for the same, then the United States 
shall be responsible for the same." It will 
also be seen thai in case of an informer w T ho 
is not an officer (which is the case here), the 
United States are not liable, and therefore 
if the informer be not liable, no costs can be 
recovered, no matter how malicious or vex- 
atious the prosecution may be. The Ante- 
lope, 12 Wheat [25 U. S.] 559. "It is a 
general rule (says the supreme court) that 
no court can make a direct judgment or de- 
cree against the United States for costs and 
expenses in a suit to which the United 
States is a party, either on behalf of any 
suitor or any officer of the government. 

1 think it appears from the above that an 
informer is liable, although the United States 
maj* be a party on the record, and also that 
the United States are not liable in this case. 
Can the court require him to give security 
for costs? 2 Browne, Civ. & Adm. Law, 356. 
"If both parties appeared on the appointed 
day. each was to give security stipulatio, or 
satisf actio; the plaintiff that he would pros- 
ecute his suit and pay the costs, if he lost 
his cause; the defendant that he would con- 
tinue in court, and abide the sentence of the 
judge, i. e. bail to the action." This was 
the ancient civil law. The same practice 
prevails in the admiralty courts, on the in- 
stance side, or in other words in cases like 
the one under consideration. Id. 410, 411; 
Conk. Adm. 463, 464. 

"In a suit in rem both parties are actors." 
Serg. Const. Law, 234. "All persons inter- 
ested in the eause of action, may be joined 
as libelants." Dunl. Adm. Prac. 95. In this 
case the informer has an interest, the same 
as that of the United States, as he receives 
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half the penalty, that is $230. It will "be seen 
by reference to that part of the libel and 
affidavit above set forth, that he is made a 
party— a party on the record— and would be 
entitled to his part of the penalty when 
brought into the court by the marshal, and 
a decree or judgment would be given against 
him for costs if unsuccessful. His interest 
is separate and distinct from that of the 
United States, each being entitled to $250. 

But to settle all controversy in regard to 
the matter, and for the information of all 
concerned in similar suits, the court made a 
general rule requiring an informer to give 
security for the costs when the libel is filed, 
and also providing that if not given when 
the libel was filed, a rule might be made on 
■ him to give such security; and if not given, 
that he should not be further recognized by 
the court as informer, and that his name 
should be stricken out, and that he should 
receive no part of the fine or penalty. Un- 
der this rule he was required to give se- 
curity for costs., and being in court and de- 
clining to give such security, the rule was 
enforced against him. It will be seen that 
this proceeding leaves the United States free 
to prosecute either in the first instance, with- 
out an informer, or to prosecute after his 
name is stricken out The necessity of es- 
tablishing such rules and practice, and re- 
quiring security from informers, became 
manifest during the present term of the 
court Eleven libels were filed against steam 
ferry boats for this term, by informers, with- 
out security for costs, and the boats arrest- 
ed. No evidence was offered or alleged to 
exist, showing that they had been employed 
in any navigation other than that of ferries 
under licenses from state authority. 

In the case of U. S. v. The James Mor- 
rison [Case No. 15,465], this court held that 
ferry boats were not liable for the penalties 
imposed by the act of 1838, above cited; the 
case was taken by appeal to the circuit court, 
and there affirmed. The opinion of this court 
in the case of U. S. v. The James Morrison 
[supra] was published, as was also the deci- 
sion of the circuit court, affirming its judg- 
ment 

The circuit court is the court of last re- 
sort in such case. In the face of these deci- 
sions these eleven suits were brought. The 
suit then proceeded in the name of the Unit- 
ed States alone. The libel was for running 
the boat without a license. The answer of 
the owners set up and exhibited a license 
upon its face, good in all respects. It ap- 
peared in proof that the owners had exe- 
cuted their bond according to law, and ap- 
plied for license after the enrollment of their 
boat, which license was made^ out on the 
books of the office, by the surveyor and in- 
spector, signed, sealed, dated and numbered; 
and the same on a separate sheet, also sign- 
ed, sealed, dated and numbered. When the 
owners called at the office afterwards, it 
27FED.OAS. — 35 
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appeared that there had been no account or 
payment of the hospital dues: that the ac- 
count could not at that time be made out, 
as the boat had, a short time before, been 
sold and transferred to the present owners, 
who did not know how many hands had been 
employed by the former owners, nor how 
long the boat had run, both of which it was 
necessary to know and state in writing: that 
a person rendering a false account was sub- 
ject to a fine: that the former owners were 
absent, and therefore the information could 
not be obtained. Under these circumstances, 
the surveyor declined handing over the paper 
made out on the separate sheet, but gave 
the owners permission verbally to make the 
voyage they were prepared for; and on 
their return, the former owners^ being still 
absent, they made another voyage. For 
these two voyages this libel suit was com- 
menced. On the day the writ was served, 
but after the service, the paper was deliv- 
ered. The surveyor was not bound to grant 
license until the hospital dues were paid. 

He states in his evidence that the enroll- 
ment and license were duly executed on the 
day they bear date, but the certificates were 
not delivered until afterwards; thus, treat- 
ing the record in his office as the enrollment 
and license, and the papers delivered as evi- 
dence thereof. Be this as it may, he states 
positively, that the bond was given and the 
license was duly executed, was sealed, sign- 
ed, dated and numbered; and the only ques- 
tion which can be raised is, "was delivery of 
the license necessary to give it validity?" 
He could grant a license before the hospital 
dues were paid, and the effect of which per- 
haps would be to make himself personally 
responsible for them; and this was his own 
understanding of the matter, as appears from 
the evidence of the chief clerk in his office. 

A deed is an instrument executed by a 
private citizen, and is c or was formerly only 
known to be his act and deed, because he de- 
livered it as such. He has no public seal by 
which it can be known, and anciently when 
this law was established, not one person in 
a hundred, perhaps, could write his name; 
and his private seal was the impression of 
his tooth, or some other impression equally 
unknown to the public. Delivery is there- 
fore essential to give it validity; and it 
takes effect only from delivery. 2 Black. 
Comm, 306. It is not thus in regard to the 
acts of public officers, attested by public 
seals, and recorded in public records in pub- 
lic offices. 

Where is the law to make delivery essen- 
tial to their validity? I confess I have nev- 
er seen such law, and certainly none was 
produced or cited. In the case of Marbury 
v. Madison, 1 Cranch[5 U. SJ177, 1 [Pet.] 
Cond. R. 273, the supreme court of the Unit- 
ed States says: "But in all cases .of letters 
patent, certain solemnities are required by 
law, which solemnities are the evidence of 
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the validity of the instrument A formal de- 
livery to the person is not among them. In 
cases of commissions the sign manual of the 
president and the seal of the United States 
are those solemnities. This objection does 
not touch the case." 

This was said by the court in answer to 
an objection, that delivery was essential to 
give validity to a commission. I have not 
been able to discover any difference which 
can be material in this respect, between a 
commission and a license; neither of them 
is a deed made by a private citizen, which 
can only be known to be his act, by his hav- 
ing delivered it as such. Both are acts of 
public officers, in their official capacity; both 
have their sign manual and public seals, and 
both are recorded in public records in public 
offices; both are letters patent, or of the na- 
ture of letters patent. Blackstone (2 Comm. 
346) speaking of letters patent, says: "These 
grants, whether of lands, honors, liberties, 
franchises or aught besides, are contained 
in charters or letters patent, literal pat- 
entees, so called because they are not sealed 
up, 5 but exposed to open view, with the great 
seal pendent at the bottom, and are usually 
directed or addressed by the king to all his 
subjects at large." This is precisely the 
case with commissions and licenses. They 
are both grants. A commission grants the 
right to hold and discharge the duties of a 
certain office. A license grants authority to 
do a particular thing— in this case to carry 
on the coasting trade. They are both open 
letters addressed to everybody and under 
public seals. 

If an original license were lost, could a 
copy from the record be evidence? Certain- 
ly not, without proof that the original was 
delivered, if such delivery be necessary to 
give it validity; yet such copy is, I believe, 
uniformly received in evidence without such 
proof of delivery. 

Let us see the effect' in the present case, of 
the doctrine that a license is invalid until 
delivered. It was not delivered until one 
month after it was executed. The bonds ex- 
ecuted by the owners are conditional that 
the boat shall not, during the continuance of 
the license, be engaged in any trade whereby 
the revenue of the United States shall be 
defrauded, and shall not be used for any 
other vessel, or in any other employment 
than as specified in the license. They were 
not in force until the license took effect If 
suit were brought for a breach during the 
month, the action would be defeated, by 
showing that the license had not been de- 
livered. The license is granted for one year. 
If it have no validity untH delivered, that 
would be considered its date, and it would 
run one month into the next year. If it com- 
menced at its date, but yet was inoperative, 
it would be a license for eleven months only. 
The law requires that a record should be 
made of the licenses granted. This record 
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would be false, if the license did not take 
effect for one month after being granted and 
recorded. The law also requires the licenses 
to be numbered, commencing with the year, 
and copies sent to the register of the treas- 
ury. Both the numbers and copies sent 
would be false if the license had no validity 
until delivered. If a suit were brought for 
running without a license after the expira- 
tion of a year from its date, it might be de- 
feated by showing that the license com- 
menced only from delivery, and the year from 
that time had not expired. The effect would 
be to falsify the record of the surveyor's of- 
fice, and the records of the treasury depart- 
ment, and introduce confusion and uncertain- 
ty into all the public business relating to our 
commerce and navigation. 

If, on the other hand, the hospital dues be 
not paid, the surveyor is not bound to grant 
the license; if, however, he should do so, he 
may, perhaps, become responsible for them, 
but the non-payment would not avoid the 
license, and the owners would still be held 
liable for them. 

For the above reasons, the court orders 
and decrees that the libel be dismissed, the 
bond given by the owners canceled, and the 
informer pay costs up to the time when his 
name was stricken out as informer. 
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UNITED STATES v. PLATT. 

[1 Berts, D. O. MS. 9.] 

District Court, S. D. New York. 1840. 

Customs Duties — Fraudulent Entries — Forfei- 
tures and Personal, Penalties— Kepeal 
of Statute — Limitations. 

[1. Section 66 of the act of March 2, 1799 
{1 Stat. 677), which provides, as a punishment 
for making entries under fraudulent invoices, 
that the goods, "or the value thereof to be re- 
covered of the person making entry," shall be 
forfeited, was not impliedly repealed, at least 
so far as concerns the personal penalty, by 
any of the subsequent acts, and is still (1840) 
in force.] 

[2. An intent to evade the payment of du- 
ties is essential to the maintenance of a prosecu- 
tion for the personal penalty, and failure to 
aver the scienter renders the declaration fatal- 
ly defective on demurrer; but the plaintiff will 
be allowed to amend as a matter of course.] 

[3. It is not necessary to aver that the goods 
were invoiced below their actual value, for the 
statute requires the invoice to be at the "actual 
cost" by which is meant the purchase price.] 

[4. The statute leaves it to the government 
to elect whether it will proceed for the for- 
feiture of the goods or for the personal penalty, 
and there is no requirement that there should 
be an attempt to proceed in rem, before a per- 
sonal action can be maintained.] 

[5. The limitation of three years contained 
in section 89 of the act was repealed and su- 
perseded by section 3 of the act of 1804 (2 Stat. 
290), which declares that any person incurring 
any fine or forfeiture, "under the revenue laws 
of the United States," may be punished within 
five years, "any law or provision to the con- 
trary notwithstanding."] 
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B. F. Butler, for the United States. 
F. Cutting, for defendant 

BETTS, District Judge. This is an action 
of debt, brought under the 66th section of the 
act of March 2, 1799, to recover the value 
of goods imported by the defendant [John 
Piatt] as a forfeiture declared by that act. 
The declaration is in 41 counts, upon so many 
different importations and entries made by 
the defendant in this port at different pe- 
riods between the first day of September, 
1834, and the 20th of March, 1S39. The aver- 
ment in each count is in substance that the 
respective entries were made in conformity 
to invoices produced by the defendant to the 
officers of customs, and that the goods were 
invoiced below their actual cost at the place 
of exportation, with intent to evade the pay- 
ment of duties thereon. 

The action was commenced in September, 
1839. The defendant pleads the general issue 
to all the counts, and the statute of limita- 
tions to all charging the entry to have been 
made more than three years previous to the 
commencement of this suit, to which plea the 
plaintiffs demur. A general demurrer is also 
interposed by the defendant to all the counts. 
The validity of the two latter pleadings is 
now the subject of inquiry. 

The defendant's demurrer rests upon two 
grounds: (1) That the 66th section of the act 
of 1799 is repealed, and (2) that, if the sec- 
tion is in force, the declaration is defective 
in substance, and that the plaintiffs can 
claim no judgment under it against the de- 
fendant. The 66th section being the sub- 
stratum of the action, the leading inquiry in 
the case will be whether that provision is 
now in force. The enacting clause directly 
applicable to this issue is "that if any goods, 
wares or merchandize of which entry shall 
have been made in the office of a collector, 
shall not be invoiced according to the actual 
cost thereof at the place of exportation, with 
design to evade the duties thereupon, or any 
part thereof, all such goods, wares and mer- 
chandise, or the value thereof, to be recov- 
ered" of the person making entry, shall be 
forfeited"; and the argument is that the pro- 
visions of various subsequent acts of con- 
gress (of 1818, c. 74, § 11 [3 Story's Laws, 
1082; 3 Stat. 436]; of 1823, c. 147, §§ 13, 14 
[3 Story's Laws, 1887; 3 Stat 735, c. 21]; 
of 1828, c. 55, § 9 [4 Stat 274]; of 1830, c. 
147, § 4 [Id. 410]; and qf 1832, c. 224, § 14),— 
by legal implication abrogate so much at least 
of the act of 1799 as subjects the importer to 
a personal penalty. These subsequent enact- 
ments have been carefully collated with the 
66th section by Judge Hopkins in a recent 
case (U. S. v. 25 Cases of Cloth [Case No. 
16,563]) and the conclusion to which he ar- 
rives is that the section remains in force 
even in respect to the forfeiture of the goods. 
If his reasoning is sound in respect to that 
branch of the section, it is of stronger force 
in recard to the personal penalty, because 
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the subsequent enactments from which the 
repeal of the 66th section is sought to be de- 
duced have all relation to the goods,— to the 
effect of a false valuation or invoice upon 
the importation itself. I do not feel called 
upon to weigh the very able reasoning of the 
judge upon the latter point, for even if his 
conclusion in that particular should be adopt- 
ed here, or should be found not in correspond- 
ence with the decisions of this court or the 
circuit court of this circuit heretofore made 
on the same subject (and which might con- 
clude this court), they would come clothed 
with impressive influence in elucidation of 
the other branch of the section, which has 
never been before brought in review in this 
court No direct repeal of the 66th section 
is asserted, and the implication which it is 
supposed establishes such repeal is raised 
from after-enactments providing remedies 
and pointing out a course of procedure which 
it is asserted are inconsistent with the pro- 
visions of that section. Congress designates 
an alternative penalty for the offences cre- 
ated by the section,— i. e. the forfeiture of the 
goods, or the value thereof, to be recovered 
of the person making entry. These penal- 
ties are distinct and positive in their char- 
acter, so that the modification or repeal of 
the one need not necessarily affect the valid- 
ity and operation of the other. No one 
would contend, if congress at the nest ses- 
sion had repealed the personal penalty, that 
the forfeiture of the goods was also abro- 
gated as a neeessaiy incident So even of 
criminal offences, made punishable by fine or 
imprisonment an after-act, withdrawing im- 
prisonment or modifying the fine, is not re- 
garded as affecting the other branch of the 
punishment 

These principles show that to derive a re- 
peal of such alternative penalties by impli- 
cation from subsequent provisions of law, 
those after-enactments must have relation to 
both branches of the penalty or the offence 
itself, upon which they are founded. The 
most careful examination of the acts subse- 
quently passed has not enabled me to dis- 
cern any provision having a necessary appli- 
cation to this personal penalty, or the basis 
on which it is founded. The goods are made 
subject to various processes of interpreta- 
tion, to enhanced valuation and imports, and 
the party importing them to an examination 
on oath, but in every instance for the pur- 
pose of ascertaining whether the duties 
should not be increased beyond the amount 
payable upon the invoice or entry, or wheth- 
er the goods themselves should not be for- 
feited. Every enactment points to the repre- 
sentation of the importer at the custom 
house, whether by invoice or entry, as a car- 
dinal fact conducing to fix the fate of the 
goods, either to be subjected to increased du- 
ties or to confiscation. The invoice is in no 
statute thrown out of view. 

It is made an essential part of the im- 
porter's vouchers, and must be verified by 
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solemn oath, ana, if not received with the 
goods, the party making the entry must 
swear he will produce it to the custom house 
whenever it comes to hand. The clear in- 
tent of congress, manifested in every im- 
port act, to hold the importer bound to ex- 
hibit a true invoice of his goods, and mak- 
ing the invoice a basis for entry or appraise- 
ment of the goods, supplies also a strong 
intendment that every section provided for 
securing the integrity of the instrument is 
to be continued and enforced. Congress 
might be induced from many considerations 
of policy or conveniency to waive the con- 
fiscation of goods because entered below 
their value, and be content with full duties 
thereon; but it is not to be inferred that 
such payment of duties would be regarded 
as expiating so gross a violence to the laws 
and the rights of the honest merchant, as 
making out and presenting a false invoice 
of goods with design to evade the payment 
of duties. To imply the repeal of a sanc- 
tion thus fastened upon the party making 
the entry because a co-ordinate penalty at- 
tached to the goods so entered was modified 
or withdrawn would be giving an effect to 
such after-legislation more serious and 
broad than is recognized in any case cited 
on the argument which the court can dis- 
cover. The judgment of the court in XL S. 
v. One Case of Hair Pencils [Case No. 15,924], 
on the 76th section, lays down principles in 
this respect as favorable to the defendant 
as any other decision of equally high au- 
thority, and the criterion pointed out by 
that decision is that the provisions of two 
acts upon the same subject-matter must be 
so differing that both cannot be carried in- 
to execution, in order to render the latter a 
repeal by implication of the former; and, ap- 
plying that doctrine to this case, it is most 
manifest that no incompatibility or incon- 
gruity between the provision of the 66th 
section now under examination and any sub- 
sequent enactments interferes with its ap- 
plication or enforcement. I am according- 
ly of opinion that the personal penalty cre- 
ated by that section is now in force; and, 
the right of action therefore subsisting to 
the United States, the remaining considera- 
tions are whether it has been properly put 
in prosecution in respect to the form of pro- 
ceeding and the period within which the ac- 
tion is brought. The objections to the 
structure of the declaration are that it does 
not aver the scienter of the defendant, or 
any mala fide intent on his part; that it 
does not aver the goods were invoiced belaw 
their actual value; nor that the collector 
had parted with possession of the goods 
when this suit was instituted. 

The averments are so framed as to em- 
body the provisions of the statute nearly in 
terms, and, though the general rule in plead- 
ing is that it is enough to follow the words 
of an act in setting out a cause of action or 
ground of defence (15 Johns. 18S), yet in 
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actions on penal statutes it is also a cardinal 
rule that every fact must be averred bring- 
ing the case within the intent of the act, 
and which is requisite to the support of the 
action. Com. Dig. "Action on Statute" (A, 
3); Id., "Pleader" (C, 76); Goodwin v. TJ. S. 
[Case No. 5,554]. What circumstances, then, 
subject the party making an entry to a per- 
sonal action for the penalty? The inverted 
form of expression used in the act may 
raise a doubt whether it does not look to 
the false invoice as the gist of the offence, 
and, when that is so constructed with design 
to evade the payment of duties, hold the 
goods entered or the party entering them 
subject to the penalty, without carrying for- 
ward the consideration of intent to the act 
of entry. It is certainly a familiar course 
of legislation to subject property to forfei- 
ture in revenue cases, without regard to 
criminal participation of the owner in the 
act producing the forfeiture. The case be- 
fore cited (XT. S. v. One Case of Hair Pencils 
[Case No. 15,924]), is an instance of that 
mode of legislation; and there would there- 
fore be no singularity in rendering the for- 
feiture of goods under the 66th section de- 
pendent upon the false invoicing, and a pro- 
ceeding against goods might therefore be 
probably sustained without charging the 
owner with any fraudulent purpose himself, 
or knowledge of fraud in the act of his 
agents abroad. Does the act demand such 
construction when the action is against a 
party individually for the penalty? I have 
not been able to find any instance in the 
penal legislation of congress in respect to 
the revenue, which raises an offence against 
an individual and renders him punishable 
therefor where his criminal knowledge or in- 
tent is not made a cardinal ingredient: and 
I find that Judge Washington reads this sec- 
tion in the same sense. 

In an action precisely similar to this, that 
judge decided that the offence in relation to 
the party was "the making of an entry up- 
on an invoice below the actual cost with 
design to evade the duties," and held that 
the declaration was defective in substance 
for not containing an averment of such in- 
tent. 

I think the language of the act will bear 
this interpretation and that even a con- 
struction more forced than that requires, 
might be sanctioned, to avoid the egregious 
injustice of subjecting a person to pun- 
ishment for the fraudulent acts of another 
not charged to be known to or adopted by 
him. The declaration in this case charges 
that the defendant made entry, &c, and that 
the goods were invoiced in the invoice pro- 
duced by the defendant in making the en- 
try below their actual cost, with design to 
evade the duties. It does not aver that he 
made the invoice or participated in its prep- 
aration, and the penalty is demanded be- 
cause of such entry, and for no other rea- 
son. The scienter or intent is no part of 
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the gravamen alleged against the defendant 
otherwise than in so far as he may by in- 
tendment of law stand chargeable with the 
fraudulent purposes of the one who invoiced 
the goods. The frame of the sentence is 
such as to admit without violence to the 
Language the term **with design" to be ap- 
plied distributively to the acts indicated and 
preceding it,— the one, tbat of invoicing the 
goods; the other, that of making the entry,— 
and it seems to me that the court is com- 
pelled to adopt such construction as it is at 
war with first principles to subject a party 
personally to the operation of punitive laws, 
who acts without a design to do wrong or 
knowledge of any transgression. It is there- 
fore indispensable to the maintenance of a 
prosecution in personam for the penaltythat 
the declaration should aver that the entry 
was made with design to evade the pay- 
ment of duties. This defect is one of sub- 
stance, and is fatal on general demurrer, or 
might be taken advantage of by writ of 
error. It is competent, however, to this 
court to permit an amendment of the decla- 
ration, and that will be allowed almost as 
matter of course, if there are not other ob- 
jections which bar the" action entirely. 

The second objection, that the declaration 
does not aver that the goods were invoiced 
below their true value, cannot prevail. The 
uncertainty that rested on the construction 
of this part of the act of 1799, and which led 
to differing decisions before two eminent 
circuit courts (U. S. v. Sixteen Packages of 
Goods [Case No. 1G,303], Goodwin v. U. S. 
[supra]) was fully removed by the decision 
of the supreme court. [U. S. v. Amedy] 
11 Wheat [24 IT. S.] 410. Actual costs in 
the 66th section must be understood to im- 
port the purchase price, and an averment 
that the goods w^re invoiced below cost 
does not give place for the implication that 
they might be notwithstanding invoiced at 
the market value or to any other uncertain- 
ty. The declaration, therefore, by using the 
language of the statute, has made the 
charge with all the requisite precision and 
certainty, and it becomes matter of proof 
under that averment whether the invoice 
represents the true purchase price. 

The third general objection to the suffi- 
ciency of the declaration is that there is no 
averment that the goods were not remaining 
in the hands of the collector when the suit 
was instituted. This objection rests upon the 
supposition that the present action is allow- 
ed only in case the one in rem cannot be pur- 
sued. It is very clear that these penalties 
are not cumulative, and, if one has been en- 
forced, that would be a full bar to a suit 
for the others, by whichever mode of proce- 
dure the penalty was first recovered. But 
there is nothing in the statute indicating a 
priority of resort to the goods. Manifestly, 
an exception to an information against the 
goods that no suit had been brought for the 
personal penalty would be nugatory and in- 
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apt, and there is upon the statute no author- 
ity for demanding that the first proceeding 
shall be against the goods which would not 
equally require it against the person. The 
election is left uncontrolled to the govern- 
ment to adopt either remedy, and it is by no 
means a legal certainty that the greatest ad- 
vantage would always result from forfeiting 
the goods. Especially if the value to be re- 
covered of the person making entry is the 
value abroad, it might well happen that 
would largely exceed the saleable products 
of the goods where condemned; but, with- 
out regard to the consideration which rem- 
edy might be the most beneficial, it is suffi- 
cient upon the point to observe that the law 
has left an election to the government in that 
behalf, which the court is clothed with no 
power to counteract or limit. "All such 
goods, &c, or the value thereof, shall be for- 
feited," is the penalty demanded by the act 
and given to the government, and either may 
be prosecuted and recovered to the omission 
of the other. This is so upon the well-es- 
tablished principle that any one of various 
remedies may be employed where either will 
enforce the right or obtain the satisfaction 
to which the' party is entitled. 1 Dane, Abr. 
5; Smith v. U. S. [Case No. 13,122]. The pen- 
alty created by the act might be sued for by 
the common-law information or the ordinary 
action of debt. 1 Dane, Abr. 5; Ex parte Mar- 
quand [Case No. 9,100]; Bullard v. Bell [Id. 
2,121]; The Nancy [Id. 10,008]; Adams v. 
Woods, 2 Cranch [6 U. SO 336. Debt being 
the form of suit, will not vary the application 
of the statute of limitations, for that has re- 
lation to the offence itself, and not to the 
mode by which it is prosecuted. Id. 

The defendant contends that the S9th sec- 
tion of the act of March 2, 1799, limiting ac- 
tions for penalties under that act to three 
years, applies to this case, and bars all suits 
on entries made more than 3 yrs. before the 
commencement thereof. The argument for the 
United States is that the act of March 26, 
1804, § 3, enlarges the limitation to five years. 
The two clauses collated read as follows: 
"That no action or prosecution shall be 
maintained in any case under this act, un- 
less the same shall have been commenced 
within three years next after the penalty of 
(qu. or) forfeiture was incurred." Act 1799; 
3 Bior. & D. Laws, p. 222, § 89 [1 Stat. 696], 
"That any person or persons guilty of any 
crime arising under the revenue laws of the 
United States, or incurring any fine or for- 
feiture by breaches of the said laws, may be 
prosecuted, tried and punished provided the 
indictment or information be found at any 
time within five years after committing the 
offence or incurring the fine or forfeiture, any 
law or provision to the contrary notwithstand- 
ing. Act 1804; 3 Bior. & D. Laws, p. 611, § 
3 [2 Stat. 290]. This latter section is included 
in an act entitled "An act in addition to the 
act entitled 'An act for the punishment of cer- 
tain crimes against the United States,' " and 
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being passed in express relation to the act 
of 1790, the terms common to both acts are 
to be understood in the same sense. By com- 
paring the two sections, it will be perceived 
that the act of 1804 has transcribed in sub- 
stance that of 1790, with some slight inver- 
sion of the members of the section. The 
language applicable to the present inquiry- 
is, "nor shall any person be prosecuted, tried 
or punished for any offence not capital, nor 
for any fine or forfeiture under any penal 
statute, unless the indictment or information 
for the same shall be found or instituted 
within two years from the time of commit- 
ting the offence or incurring the fine or for- 
feiture aforesaid." 2 Bior. & D. Laws, p. 99, 
§ 31 [1 Stat 119]. The ease of Adams v. 
Woods, 2 Craneh [6 U. S.] 336, before cited, 
was an action of debt for a penalty given by 
the act of March 22, 1794. The defendant 
plead in bar the above limitation of the act 
of 1790. The attorney general demurred, 
and placed his objection to the plea princi- 
pally upon the point that the limitation had 
reference to crimes, or to prosecutions eon- 
ducted in a criminal form, by indictment or 
information, and did not apply to actions of 
debt 

The eourt, after consideration, decided that 
the act applied to every prosecution, trial or 
punishment, and was not limited to any par- 
ticular mode of proceeding, and accordingly 
embraced the action of debt as well as in- 
formations, because almost every fine or for- 
feiture under penal statutes may be recov- 
ered indifferently in either form of suit. 
That therefore the act is not pleadable in bar 
of the particular action, but of the offence. 
The same interpretation must be given to 
the act of 1804. It cannot be restricted to the 
form of proceeding, but applies to the sub- 
ject-matter. The party is exempt from the 
penalty after the limitation has attached, but 
it may be demanded against him by debt or 
information within that period. But it is 
urged that this ease does not fall within the 
provision of the act of 1804, the penalties 
created by the act of 1799 having a spe- 
cial limitation affixed to them by that stat- 
ute; and the provision in the act of 1804, be- 
ing in pari materia with that of 1790, should 
be construed as having relation only to the 
eases governed by the limitation of that act; 
and the act of February 2S, 1839 (9 Bior & D. 
Laws, p. 963, § 4 [5 Stat 322]). is referred to 
as supporting the argument This latter stat- 
ute, it is admitted by the district attorney 
cannot supply the rule of limitation to the 
cases embraced within the pleadings, having 
been passed subsequetly to the expiration 
of the three years set up as a bar in those 
cases; but it is supposed to indicate the un- 
derstanding of congress at the time that the 
laws then existing did not reach the eases 
provided for by it. There seems but feeble 
ground for this implication, nor, if it could 



be fairly raised, would it outweigh the direct 
adjudication of the supreme court in deter- 
mining the import and operation of the ante- 
cedent laws. It is unnecessary to speculate 
upon the effect of a positive declaration by 
congress, in determining the meaning or ap- 
plication of a statute antecedent to such dec- 
laration, but this court would never attach 
to a mere inference or implication consequen- 
ces outweighing the express decision of the 
supreme court upon the very subject The 
act of 1839 may very properly be considered 
corresponding with that of 1790 as construed 
by the supreme court, and only extending the 
period of limitation from two to five years 
to that class of cases, and in this view of 
the operation it can afford no aid to the de- 
fendant in the interpretation he claims for 
the acts of 1799 and 1804. The argument 
must then rest exclusively upon the force 
and extent of the language used in the act of 
1804, and whether it comprehends the cases 
provided for specifically by the act of 1799, or 
it is to receive such interpretation as to leave 
the latter in full operation. In its terms it 
applies to every fine and forfeiture incurred 
by breach of the revenue laws, and would in- 
disputably embrace the penalties under the 
act of 1799, if no provision respecting them 
had been inserted in that act. The whole in- 
quiry, then, is resolvable into this position: 
whether a subsequent statute does not neces- 
sarily repeal an antecedent one upon the same 
subject-matter, when the provisions of both 
cannot be executed. This point, it appears to 
me, is too firmly settled as a rule of construc- 
tion to require any elucidation or discussion. 
The case U. S. v. One Case of Hair Pencils 
[supra], settles the principle at least for this 
court 

I am accordingly of opinion that the plea 
is bad in setting up the limitation of the act 
of 1799 as the bar in this case, and that the 
suit is to be governed in this particular by 
the act of 1804. 

Judgment Ordered, judgment for the de- 
fendant upon the demurrer as to so much of 
the plaintiffs' declaration as charges the of- 
fence against the defendant without also al- 
leging that it was committed with intent or 
design to evade the payment of duties, &c, 
with leave to the plaintiffs to amend their 
declaration in this behalf within ten days af- 
ter the rendering of this judgment. Ordered, 
judgment for the plaintiffs on the demurrer 
to the defendant's plea of the statute of lim- 
itations, and also on all the causes of demur- 
rer alleged by the defendant against the plain- 
tiffs' declaration other than the one above 
specified. And it is further ordered that the 
defendant have leave to plead over within ten 
days after the rendering of this judgment, 
and that the taxable cost& of the defendant 
on the judgment in his favor be allowed and 
deducted from the costs taxed in favor of the 
plaintiffs on the judgment in their favor. 
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Case No. 16,055. 

UNITED STATES v. PLUMER. 

[3 Cliff. l.]i 

Circuit Court, D. Massachusetts. July 2, 1859. 

Supreme Court— Jurisdiction in Criminal 

Cases. 
A writ of error does not lie from the supreme 
court to the circuit court in a criminal case. 
[Cited in Sanders v. State, 85 Ind. 326.] 

This was a petition for the allowance of a 
writ of error in a capital case, and for stay 
of execution until a hearing could be had in 
the supreme court, on the alleged errors. 
Plumer, with three others, had been indicted, 
tried, and convicted in the circuit court, 
Massachusetts district, and sentenced to be 
executed. 

The material facts of the record were as 
follows: 

United States of America. 
Circuit Court of the United States of Ameri- 
ca, for the District of Massachusetts. 

At a circuit court of the United States of 
America, for the district of Massachusetts, 
begun and holden at Boston, within and for 
said district, on the 15th of October, A. D. 
1858. 

Before the Honorable Nathan Clifford, As- 
sociate Justice, and the Honorable Peleg 
Sprague, District Judge 

(Here follows the indictment.) 

The record then proceeds as follows, namely: 

At this present October term of this court, 
A. D. 1858, said Cyrus Plumer, otherwise 
called Cyrus W. Plumer, William H. Carther, 
otherwise called Richard Carther, William 
Herbert, and Charles H. Stanley, otherwise 
called John W. Ballard, were severally set 
to the bar, and had this indictment read to 
them; and thereupon they severally said 
that thereof they were not guilty; and there- 
of for trial put themselves upon God and 
their country; and Benjamin F. Butler and 
Charles P. Chandler were assigned by the 
court as counsel for said Plumer; F. F. 
Heard and F. W. Pelton were assigned as 
counsel for said Carther; Thornton K. Loth- 
rop and J. Q. Adams were assigned as coun- 
sel for said Herbert; and J. Hardy Prince 
and Samuel M. Quincy were assigned as 
counsel for said Charles H. Stanley, other- 
wise called John W. Ballard; and said 
Cyrus Plumer, otherwise called Cyrus TV. 
Plumer, William H. Carther, otherwise call- 
ed Richard Carther, William Herbert, and 
Charles H. Stanley, otherwise called John 
W. Ballard, severally acknowledged that 
they had severally received a copy of the 
indictment, and a list of the jurors, agree- 
ably to law, and more than two days before 
the date of their trial. 

A jury was thereupon impanelled and 
sworn to try the issue, namely, John B. 

i [Reported by William Henry Clifford, Esq., 
and here reprinted ny permission.] 



Chisholm, foreman, and fellows, namely, 
Willard Bacon, Daniel C. Bates, Lemuel 
Grant, Charles Humphrey, Asher Joslin, 
Charles B. W. Lane, Benjamin Norris, Hiel 
J. Nelson, William Parker, William Tinker, 
and Amasa Whiting, all of said district. 

And the said jury afterwards returned their 
verdict that said Cyrus Plumer, otherwise 
called Cyrus W. Plumer, is guilty of murder 
as alleged in said indictment; and William 
H. Carther, otherwise called Richard Car- 
ther, William Herbert, and Charles H. Stan- 
ley, otherwise called John W. Ballard, are 
severally guilty of manslaughter; and there- 
upon said Cyrus Plumer, otherwise called 
Cyrus W. Plumer, by his counsel, moves the 
court for a new trial, as follows: 

(Here follows the motion for a new trial; 
also the motion in arrest of judgment) 

The record then proceeds as follows, namely: 

Time was allowed by the court for prep- 
aration of counsel therein, and the said mo- 
tions were set down for hearing. And after- 
wards, at the same term, the counsel of said 
Plumer moved the court for leave to with- 
draw the said motions for new trial and4n 
arrest of judgment. And said Cyrus Plum- 
er, otherwise called Cyrus W. Plumer, having 
been brought into court, and being inquired 
of personally, asks that such leave may be 
granted and that the said motions may be 
withdrawn. Whereupon the court did grant 
him leave to withdraw the said motions, 
and the same were accordingly waived and 
withdrawn by said Plumer; said Plumer 
was then asked if he had anything to say 
why judgment of death should not then be 
pronounced against him. And having replied 
thereto fully, and no good cause appearing 
to the contrary, and all matters in the case 
having been fully heard and understood by 
the court, it is considered by the court that 
the said Cyrus Plumer, otherwise called Cy- 
rus W. Plumer, be deemed guilty of felony, 
and that he, the said Cyrus Plumer, other- 
wise called Cyrus W. Plumer, be taken back 
to the place from whence he came, and there 
remain in close confinement until Friday, the 
24th of June next; and on that day, between 
the hours of eleven o'clock in the forenoon 
and one o'clock in the afternoon, he, the 
said Cyrus Plumer, otherwise called Cyrus 
W. Plumer, be taken thence to the place of 
execution, and that he be there hanged by 
the neck until he be dead. 

The Petition. 

United States of America. 

Circuit Court of the United States of Ameri- 
ca, for the District of Massachusetts. 

To the Honorable Nathan Clifford, one of 
the Justices of the Supreme Court of the 

.United States, sitting within and for the 
District of Massachusetts. 
Cyrus W. Plumer now imprisoned in the 

district aforesaid, under sentence of death 
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on a judgment, warrant, process, and pro- 
ceeding of the said circuit court of the Unit- 
ed States of America, for the district of 
Massachusetts, says that there is manifest 
error in the process, proceedings, premises, 
and judgment, and feeling aggrieved there- 
by, assigns as errors in said record, process, 
and proceeding the errors named and set 
forth in the paper hereunto annexed, marked 
"Assignment of Errors." 

The said Cyrus W. Plumer, plaintiff in 
error, begs the court to certify the errors in 
said assignment named and set forth, and 
that he may have leave to enter the same in 
the supreme court of the United States at 
the next December term of said supreme 
court, and that execution and all proceed- 
ings in said case, and in the premises, may 
be stayed until a hearing is had in said 
court on said assignment of errors. 

Cyrus W. Plumer. 

Boston, June 30, 1859. 

Assignment of Errors: 
United States of America. 
Circuit Court of the United States of Ameri- 
ca, for the District of Massachusetts. 
Cyrus Plumer, otherwise called Cyrus W. 
Plumer, Plaintiff in Error, v. The United 
States of America, Defendant in Error. 
And now, to wit, on the 30th of June, A. 
D. 1S59, cometh the said Cyrus Plumer, 
otherwise called Cyrus ~W. Plumer, in his 
proper person, who is now imprisoned in the 
district of Massachusetts, under sentence of 
death, on a judgment, warrant, process, and 
proceeding of the said circuit court of the 
United States of America, for the district of 
Massachusetts, and immediately saith that 
in the record and process aforesaid, and 
also in the giving of the judgment aforesaid, 
against him the said Cyrus Plumer, other- 
wise called Cyrus W. Plumer, there is mani- 
fest error in these, to wit: 

1. That in and by said indictment and rec- 
ord, there is no sufficient averment that the 
circuit court in which said indictment was 
returned and heard, had jurisdiction of the 
offence therein supposed to be charged. 

2. That in and by said indictment and rec- 
ord, there is no sufficient averment that the 
person therein supposed to be injured was 
within, or under the protection of or jurisdic- 
tion of, the United States, or in the peace 
thereof. 

3. That in and by said record it nowhere 
appears, or is set forth, that said Cyrus 
Plumer, otherwise called Cyrus W. Plumer, 
was informed of, or permitted to exercise, or 
did exercise, his constitutional right of chal- 
lenge of the jurors returned for his trial. 

4. That in and by said record it nowhere 
appears or is set forth that said Plumer was 
present, either at the impanelling of the jury 
that tried him, or at the time said trial was 
had, or said verdict was rendered against 
him. 

5. That in and by said record it nowhere 
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appears that said Plumer was permitted to 
be heard by said jury so impanelled, either 
by himself or his counsel; and that in truth 
and in fact said Plumer was not permitted 
to address the jury in his own proper person. 

6. That said verdict of guilty was rendered 
upon all the counts of said indictment, while 
one or more of said counts are defective and 
insufficient in law to support any judgment. 

7. That it nowhere appears in and by said 
record of what (if any) felony said Plumer 
was adjudged guilty. 

8. That it nowhere appears by said record 
of what "felony" the court "deemed" or ad- 
judged the said Plumer to be "guilty." 

9. That it nowhere appears by said record 
for what "felony" said Plumer was sentenced 
to suffer death. 

10. That it nowhere appears in and by 
said record that Plumer received sentence of 
death for the particular murder of which the 
jury had found him guilty; but only for 
"felony" indefinitely, the particular felony not 
being described or in any manner designated. 

11. That the verdict is repugnant to the 
general averment and clause in the indict- 
ment giving the court jurisdiction. 

12. That said indictment does not appeat 
to be signed by the foreman of the grand 
jury. 

13. That it does not appear that the ver- 
dict of said jury was rendered in open court, 
and in the presence of the defendant 

14. That said record is in other respects 
inform»!l, insufficient erroneous, and the 
judgment thereon void and of no effect 

15. That by the said record it appears that 
judgment upon the indictment aforesaid was 
given against him, the said Cyrus Plumer, 
otherwise called Cyrus "W. Plumer, in form 
aforesaid, whereas judgment by the said cir- 
cuit court of thj United States ought to 
have been given for the said Plumer that he 
be thereof acquitted and go thereupon with- 
out day. Therefore in that there is manifest 
error. 

And the said Cyrus Plumer, otherwise call- 
ed Cyrus W. Plumer, prays that the said 
judgment aforesaid, for the errors being in 
the record and process aforesaid, may be 
reversed and annulled, and absolutely be 
had for nothing, and that he may be restored 
to the common law of this land, and to all 
things which he hath lost on the present 
occasion. 

Cyrus Plumer, otherwise called 

Cyrus W. Plumer. 
Boston, June 30, 1859. 

Benjamin P. Butler, Geo. TV. Searle, and 
F. F. Heard, for petitioner. 

C. L. Woodbury, U. S. Dist Atty., and Mil- 
ton Andros, Asst U. S. Dist Atty. 

Mr. Searle's argument: 

The first proposition we attempt to main- 
tain is this, that, as the acts of congress now 
stand, the supreme court is constitutionally 
bound to take appellate jurisdiction, in all 
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cases whatsoever, both civil and cri minal , 
arising under the constitution and laws of 
the United States, except where it has origi- 
nal jurisdiction, and that the decision of the 
supreme court (U. S. v. Moore, 3 .Cranch [7 
U. SJ 159), repudiating appellate jurisdiction 
in all cases, except where congress had spe- 
cially granted it, was erroneous. 

In other words, we attempt to maintain 
that the existing acts of congress, if rightly 
interpreted, make no "exceptions" whatever 
to the appellate jurisdiction of the supreme 
court, as conferred by the constitution; and 
that it is only by false interpretations, that 
those acts have ever been held to exclude 
from the appellate jurisdiction of the su- 
preme court any case whatever, civil or 
criminal, arising under the constitution and 
laws of the United States, and not included 
in the original jurisdiction of that court. 

This proposition, we claim, is established 
by the following arguments:— 

1st The entire jurisdiction, both original 
and appellate, of the supreme court of the 
United States is conferred hj the constitu- 
tion itself, and not by act of congress. Const, 
art. 3, § 2. 

The language of the constitution on this 
point is:— 

1. "The judicial power shall extend to all 
eases, in law and equity, arising under this 
constitution, the laws of the United States," 
etc., etc. 

2. "In all cases affecting ambassadors, oth- 
er public ministers, and consuls, and those in 
which a state shall be a party, the supreme 
court shall have original jurisdiction. In all 
the other cases before mentioned, the su- 
preme court shall have appellate jurisdic- 
tion, both as to law and fact, with such ex- 
ceptions and under such regulations as the 
congress shall make." 

2d. The supreme court itself has acknowl- 
edged that at least its original jurisdiction 
was conferred by the constitution itself, and 
not by act of congress. Thus they say:— 

"Of all the courts which the United States 
may, under their general powers, constitute, 
one only, the supreme court, possesses (an 
original) jurisdiction derived immediately 
from the constitution, and of which the leg- 
islative power cannot deprive it All other 
courts created by the general government 
possess no jurisdiction but what is given 
them by the power (congress) that creates 
them." U. S. v. Hudson, 7 Cranch [11 U. 
SJ 32. 

Here the court asserts that at least its 
original jurisdiction is derived immediately 
from the constitution. Yet its appellate ju- 
risdiction is just as clearly conferred by the 
constitution as its original jurisdiction, as 
the clauses quoted from the constitution 
show. 

The only difference in the two cases is this, 
that congress is authorized, if it see fit, to 
make "exceptions" and "regulations" as to 
the appellate jurisdiction, but have no such 
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power in regard to the original jurisdiction. 

Until "exceptions" are made by congress to 
the appellate jurisdiction conferred by the 
constitution, that jurisdiction includes all 
cases whatsoever, civil and criminal, arising 
under the constitution and laws of the Unit- 
ed States, etc., except such as are included 
in the original jurisdiction. 

The point we contend for is, that congress 
has no power whatever affirmatively to con- 
fer appellate jurisdiction on the supreme 
court It only has a discretionary power to 
"make exceptions" to the general appellate 
jurisdiction conferred by the constitution, 
and also to "make regulations" by which this 
general appellate jurisdiction shall be exer- 
cised. 

The supreme court itself virtually acknowl- 
edges this proposition. U. S. v. Moore, 3 
Cranch [7 U. S.] 159. 

Now we say that inasmuch as a general 
appellate jurisdiction in all cases, etc., what- 
soever, except where the supreme court has 
original jurisdiction, is affirmatively confer- 
red by the constitution itself; and inasmuch 
as congress has no power at all (on this pre- 
cise point of the courts having appellate ju- 
risdiction), save to "make exceptions" to this 
general appellate jurisdiction conferred by 
the constitution; and inasmuch also as all 
such "exceptions" are against equality and 
right and adverse to the ascertainment of 
truth and the accomplishment of justice, and 
also adverse to uniformity and certainty in 
the law, all such "exceptions" must be ex- 
pressly and affirmatively made. They can- 
not be implied from any acts of congress 
whatever, much less can they be implied neg- 
atively or unnecessarily from any acts of 
congress. 

TVe now say further that congress has nev- 
er expressly and affi rmatively made any "ex- 
ceptions" whatever to the general appellate 
jurisdiction conferred upon the supreme 
court bythe constitution. The supreme court 
itself makes no pretence that any such "ex- 
ceptions" have been expressly and affirma- 
tively made by any act of congress. 

All that congress has done is this: it has 
passed acts purporting affirmatively to con- 
fer upon the supreme court appellate jurisdic- 
tion in certain cases where the same juris- 
diction had been previously conferred by the 
constitution. 

All such grants by congress, of a jurisdic- 
tion already conferred by the constitution, 
and already possessed by the court, are ob- 
viously gratuitous, extra-constitutional, and 
void, since (it may be repeated) congress has 
no power to confer any appellate jurisdiction 
at all, but only to "make exceptions" to the 
appellate jurisdiction conferred by the con- 
stitution. 

And yet, from these gratuitous, extra-con- 
stitutional, and void grants by congress of 
an appellate jurisdiction (already conferred 
by the constitution itself, and already pos- 
sessed by the court) in certain cases, the 
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court has implied, and that too, negatively 
and unnecessarily, an "exception" to, or de- 
nial of, the appellate jurisdiction conferred 
by the constitution in all other eases. 

And this negative and unnecessary impli- 
cation from these gratuitous, extra-constitu- 
tional, and void grants by congress of an ap- 
pellate jurisdiction in certain cases, consti- 
tutes the only ground on which the court 
now repudiates the appellate jurisdiction 
conferred upon it by the constitution in all 
other cases. U. S. v. Moore, 3 Cranch [7 XJ. 
SJ 159. 

Now we insist that the appellate jurisdic- 
tion conferred upon the supreme court by 
the constitution itself— a jurisdiction so im- 
portant, not merely to uniformity and cer- 
tainty in the law, but also to equality, truth, 
justice, and right — cannot be taken away by 
any such negative and unnecessary implica- 
tion, from extra-constitutional and void acts 
of congress; but that it can be taken away 
only by constitutional and valid acts of con- 
gress specially and affirmatively "making ex- 
ceptions" to the general appellate jurisdic- 
tion conferred by the constitution. 

But let us see what is the argument of the 
court in favor of this implication. We give 
their opinion entire: 

Marshall, Circuit Justice, delivered the opin- 
ion of the court as follows-: 

"This is an indictment against the defend- 
ant for taking fees, under color of his office, 
as a justice of the peace, in the District of 
Columbia. 

"A doubt has been suggested respecting the 
jurisdiction of this court, in appeals on writs 
of error, from the judgments of the circuit 
court for that District, in criminal cases; and 
this question is to be decided before the court 
can inquire into the merits of the ease. 

"In support of the jurisdiction of this court, 
the attorney general has adverted to the 
words of the constitution, from which he 
seemed to argue that as criminal jurisdiction 
was exercised by the courts of the United 
States, under the description of 'all eases' in 
law and equity, arising under the laws of the 
United States, and as the appellate jurisdic- 
tion of this court was extended to all enu- 
merated cases, other than those which might 
be brought on 'originally,' 'with such excep- 
tions and under such regulations, as the con- 
gress shall make,' that the supreme court pos- 
sessed appellate jurisdiction in criminal as 
well as civil cases, over the judgments of 
every court, whose decisions it would review, 
unless there should be some one exception or 
regulation made by congress, which should 
circumscribe the jurisdiction conferred by the 
constitution. 

"This argument would be unanswerable, if 
the supreme court had been created by law, 
without describing its jurisdiction. The con- 
stitution would then have been the only 
standard by which its powers could be tested, 
since there would be clearly no congressional 
regulation or exception on the subject 



"But as the jurisdiction of the court has- 
been described, it has been regulated by con- 
gress, and an affirmative description of its 
powers must be understood as a regulation, 
under the constitution, prohibiting the exer- 
cise of other powers than those described. 

"Thus the appellate jurisdiction of this 
court, from the judgments of the circuit 
courts, is described affirmatively. No restric- 
tive words are used. Yet it has never been 
supposed that a decision of a circuit court 
could be reviewed, unless the matter in dis- 
pute should exceed the value of $2,000. There 
are no words in the act restraining the su- 
preme court from taking cognizance of causes 
under that sum; their jurisdiction is only 
limited by the legislative declaration, that 
they may re-examine the decisions of the cir- 
cuit courts, when the matter in dispute ex- 
ceeds the value of $2,000. 

"The court, therefore, will only review those 
judgments of the circuit court of Columbia, 
a power to re-examine which is expressly 
given by law (act of congress). On examining 
the act 'concerning the District of Columbia," 
the court is of opinion that the appellate ju- 
risdiction granted by that act is confined to 
eivil eases. 

"The words 'matter in dispute' seem appro- 
priated to civil cases, where the subject in 
contest has a value beyond the sum men- 
tioned in the act. But in criminal cases, the 
question is the guilt or innocence of the ac- 
cused. And although he may be fined up- 
wards of $100, yet that is, in the eye of the 
law, a punishment for the offence commit- 
ted, and not the particular object of the suit. 
The writ of error, therefore, is to be dismiss- 
ed, this court having no jurisdiction of the 
case." U. S. v. Moore, 3 Cranch [7 U. S.] 159. 

This argument of the court has two palpa- 
ble fallacies, inconsistent with each other, yet 
either of them sufficient to defeat the conclu- 
sion arrived at The court attempt to blend 
these two fallacies. Or rather, they fly from 
one to the other, as occasion requires, as if 
to avoid being caught in either. The fallacies- 
are these:— 

1. One part of their argument seems to as- 
sume that the appellate jurisdiction of the 
supreme court is derived from the act of con- 
gress, instead of the constitution; and that 
the court can therefore have no appellate ju- 
risdiction, except what the act of congress- 
confers. Whereas the truth is that its appel- 
late, like its original jurisdiction, is derived* 
wholly from the constitution, and not at all 
from the act of congress; and consequently 
exists in all cases enumerated in the constitu- 
tion, unless congress have "made exceptions," 
or taken it away in specific cases. 

2. Another part of their argument seems to 
assume that their appellate jurisdiction is- 
derived from the constitution; and that it 
therefore necessarily exists in all cases enu- 
merated in the constitution, unless congress 
have "made exceptions" thereto. ■ So far well. 
But they then proceed to say that, congress 
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having affirmatively described this appellate 
jurisdiction in civil suits, where "the matter 
in dispute exceeds the value of $2,000," this 
simple "affirmative description" of the juris- 
diction in those cases "must he understood as 
a regulation under the constitution prohibit- 
ing" the appeal, not only in all civil suits for 
a less sum than $2,000, but also in all crim- 
inal cases whatsoever. 

How monstrous this reasoning and conclu- 
sion are will be seen when it is considered 
that the "exceptions" and "regulations" which 
congress are authorized to make in regard to 
the appellate jurisdiction of that court are 
two wholly different things, and have wholly 
different objects in view. The object of the 
"exceptions" is to declare that the class of 
cases included in them shall not be appealed 
at all. 

The object of the "regulations" is to pre- 
scribe the conditions under which, and pro- 
vide the means by which, another class of 
cases may be appealed. There is, therefore, 
no analogy whatever between the "excep- 
tions" and the "regulations" which congress 
are authorized to make. And yet the court 
have confounded the two; and solely on this 
confusion of the two they base their deci- 
sion, withholding the appeal. 

The language of the constitution is perfect- 
ly clear, as follows: "In all the other cases 
before mentioned, the supreme court shall 
have appellate jurisdiction, both as to law 
and fact, with such exceptions and under such 
regulations as the congress shall make." 

It is here plain that the words "exceptions" 
and "regulations" mean two different things, 
because the sole object of the "exceptions" 
(nobody can doubt) is to particularize what 
cases shall not be appealed, whereas the 
"regulations" relate only to those eases that 
are to be appealed. This is certain, since it 
is "under" the "regulations" that eases are to 
be appealed. 

Now 'contrast the language of the court 
with this clear language of the constitution. 
Thus the court say: "But as the jurisdiction 
of the court has been described, it has been 
regulated by congress, and an affirmative de- 
scription of its powers must be understood 
as a 'regulation' under the constitution, pro- 
hibiting the exercise of other powers than 
those described." 

Here the court ignore altogether the word 
"exceptions," as used in the constitution, and 
then assume that it is by "regulations" that 
certain cases are to be excluded from appeal. 
Whereas the language of the constitution is 
explicit, to wit, that it is by "exceptions" 
alone that cases are to be excluded from ap- 
peal, and that it is "under" (that is, in con- 
formity with, or by means of) "regulations" 
that other cases are to be appealed. 

Suppose the words "with such exceptions" 
had been left out of the constitution, and that 
the clause had read (as it then would have 
done) thus: "In all the other cases before 
mentioned the supreme court shall have ap- 
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pellate jurisdiction, both as to law and fact, 
under such regulations as the congress shall 
make." 

Would congress then have been authorized 
to "except" any of the cases enumerated by 
the constitution itself from the appellate ju- 
risdiction of the court? Plainly not. They 
would only have been authorized to make 
"regulations" "under" which all the cases 
enumerated by the constitution might be ap- 
pealed. 

If the words "exceptions" and ''regula- 
tions," in this clause, had meant the same 
thing, the language of the constitution would 
not only have been tautological, but the pow- 
ers granted to congress would have been 
widely different from what they are now. If, 
for example, the two words "exceptions" 
and "regulations" were to be held to mean 
the same thing, they must both be held to 
mean either "exceptions" or "regulations," 
for they could not mean the same thing, and 
yet mean both of these two different things. 
If then, the two words "exceptions" and "reg- 
ulations" were held to mean only "excep- 
tions," congress would have simply had the 
power to say that certain cases should not be 
appealed at all. They would have had no 
power to prescribe any "regulations" what- 
ever, "under" which cases should be appealed. 
On the other hand, if the two words were to 
be held to mean only "regulations," then con- 
gress would have had no power to "make ex- 
ceptions" of or to prohibit the appeal of any 
cases whatever. They could only have pre- 
scribed "regulations" "under" which all cases 
whatever might be appealed. But now, by 
giving different meanings to these two dif- 
ferent words, congress gets two different pow- 
ers, to wit, first, the power to forbid the ap- 
peal of certain cases; and, second, the power 
to prescribe the "regulations" "under" which 
all other cases may be appealed. 

It being thus established that the words 
"exceptions" and "regulations," as used in 
this clause of the constitution, mean two 
wholly different things, and grant to con- 
gress two wholly different powers, there is 
left no foundation whatever for the decision 
of the court, that the regulations prescribed 
by congress, "under" which certain cases 
are to be appealed, must be considered as 
"exceptions" prohibiting the appeal of all 
other cases. These "regulations" apply only 
to the particular cases to which they pur- 
port to apply; and they leave all other cases 
to stand just as they would have done if 
the "regulations" had not been made. 

These "regulations" governing the appeal 
"in civil suits, where the matter in dispute 
exceeds $2,000, cannot legally be construed 
into "exceptions" prohibiting the appeal even 
of other civil suits, where less amounts are 
involved. Still less can they be construed 
into "exceptions" prohibiting appeals in 
criminal cases, which are not mentioned, and 
where not money, but life, liberty, and char- 
acter are in issue. Such a construction would 
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not only be legally absurd, it would be moral- 
ly atrocious. 

To hold that a regulation prescribing the 
mode of appeal in a civil suit where §2,000 
are at stake, shall, by implication, be deem- 
ed a prohibition upon any appeal in a crimi- 
nal case, where one's life is at stake, would 
be an interpretation of law as ludicrous and 
grotesque as it would be brutal and inhuman. 
Tt is a maxim of universal application, that 
all interpretations are to lean to life and 
liberty. And neither the supreme court, nor 
any other decent court, has any excuse for 
disregarding, or for pretending ignorance of 
this maxim. And nothing, it would seem, 
but deliberate corruption would induce them 
to disregard it in this case. 

If it be asked, what could have been the 
motive of congress in providing "regula- 
tions" under which the appeal of civil cases, 
where the amount involved exceeds $2,000, 
is to be made, unless it were to exclude all 
other cases from the right of appeal? One 
answer is, that we have nothing to do with 
the private motives of congress, but only 
with the legal effect of their enactments, 
the intentions they have legally conveyed. 
Another answer is, that it is presumable 
that congress may have thought some spe- 
cial "regulations" would be useful or proper 
in those cases, which would not be useful 
or proper in other cases. 

But perhaps it will be asked, how can any 
ease be appealed, except congress have first 
made "regulations" for its appeal? The an- 
swer is, that there are writs and forms of 
proceeding well known to the law, by which 
a superior court reviews the decisions of in- 
ferior courts; and the judiciary act of 1789, 
§ 14 [1 Stat. 81], enacts: "That all the be- 
fore-mentioned courts of the United States 
(including the supreme court) shall have 
power to issue writs of scire facias, habeas 
corpus, and all other writs not specially pro- 
vided for by statute, which may be neces- 
sary for the exercise of their respective ju- 
risdictions, and agreeable to the principles 
and usages of law." 

This provision alone would be ample to en- 
able the supreme court to take appellate 
jurisdiction in all cases tried in subordinate 
courts. In addition to all this, the fifth 
amendment to the constitution provides that 
"no person shall be deprived of life, liberty, 
or property, without due process of law." 

It would seem that no narrower interpre- 
tation could possibly be given to this provi- 
sion, than that it secures to a defendant, in 
a criminal case, all processes known to the 
common law, and appropriate to his case. It 
includes, for example, trial by jury. No one 
will deny this. But it also as much secures 
all other common-law forms of proceeding, 
as it does this one of trial by jury. 

This amendment is subsequent in date to 
the constitution, and annuls any part of that 
instrument that is inconsistent with it. It 
may be reasonably questioned, therefore, 



whether this amendment does not absolutely 
annul that portion of the constitution which 
gave congress any discretionary power what- 
ever to withhold the right of appeal in any 
criminal case whatever. At any rate, it is 
clearly sufficient to condemn all such absurd 
and preposterous implications as that on 
which alone the supreme court have hitherto 
refused to take appellate jurisdiction In 
criminal cases. 

There is something marvelous in the ob- 
stinacy with which the supreme court have 
refused to take this appellate jurisdiction in 
defiance of a plain mandate of the constitu- 
tion itself, and in obedience only to an un- 
necessary implication drawn from an act of 
congress, which (in so far as it purports to 
grant what had been already granted by the 
constitution, appellate jurisdiction in any 
case) is gratuitous, extra-constitutional, in- 
operative, and, legally speaking, an entire 
nullity; and which, therefore, gives no color 
of authority for such an implication. 
Mr. Heard's argument: 
Mr. Heard followed upon the errors as- 
signed, and commenced upon the thirteenth 
error, as follows: "13. That it does not ap- 
pear that the verdict of said jury was ren- 
dered in open court, and in the presence of 
the prisoner." He cited Archb. Cr. PL (13th 
Ed.) 146, and contended that It must appear 
on the record that the verdict was rendered 
in open court and in the presence of the 
prisoner, and that in this the record was 
insufficient. 

He next took up the twelfth error assign- 
ed, namely, "12. That said indictment does 
not appear to be signed by the foreman of 
the grand jury," which he contended was 
necessary, though no authority was found for 
this point at common law. Eleventh error. 
"That the verdict is repugnant to the gen- 
eral averment and clause in the indictment 
giving the court jurisdiction." 

The clause referred to is made up of the 
last four lines in the body of the indictment, 
namely, "And the jurors aforesaid, upon 
their oath aforesaid, do further present, that 
the district of Massachusetts is the district 
into which said Cyrus Plumer, otherwise 
called Cyrus W. Plumer, William H. Car- 
ther, otherwise called Richard Carther, Wil- 
liam Herbert, Charles H. Stanley, otherwise 
called John W. Ballard, were first brought 
after committing the aforesaid 'offence.' " 

This point was argued at length, and the 
leading case in England was cited in its sup- 
port O'Connell v. Reg., 11 Clark & P. 155; 
also, Holloway v. Reg., 2 Denison, Crown 
Cas. 2S7. Mr. Heard contended that the let- 
ter "s" saved O'Connell, and that the prin- 
ciple applied in that case applies to the case 
at bar. He also contended that the word 
"offence" should have been in the plural, in- 
asmuch as the several prisoners were in- 
dicted for several offences, as murder, man- 
slaughter, etc. 
The errors assigned from the seventh to 
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the tenth, inclusive, were then considered, 
which are in substance, that it nowhere ap- 
pears of what felony, if any, Plumer was 
"adjudged" guilty, or "deemed or adjudged 
guilty"; or for "what felony he suffered 
sentence of death"; or that he was sentenced 
to death for the particular murder of which 
he was found guilty by the jury. "Whart. 
Cr. Law (2d Ed.) 151. 

The second error assigned was then con- 
sidered, which was that there was no suf- 
ficient averment that the person alleged to 
be injured was under the protection or with- 
in the jurisdiction of the United States. Un- 
der the general assignment of other errors 
and informalities in the record, the counsel 
raised the point that the action of the court 
was improperly put in the past tense, while 
he contended that it should have been put in 
the present tense, that the action of the par- 
ties might be in the past or present; reading 
from Gabbett (volume 2, p. 563), who also 
cited, in sunport of this point, Rex v. Perin, 
2 Saund. 393 (6th Ed.). He also cited the 
case of U. S. v. Bird [Case No. 14,597], in 
support of another error, that no averment 
of issue joined appeared upon the record, 
and read also from Archbold in support of 
the same objection. 

Again, under the general assignment, that 
it did not appear of what jury a list was 
acknowledged to be received by the prison- 
ers "more than two days before the day of 
the trial." The record of U. S. v. Bird [su- 
pra] was cited as being correct on this point. 
It was also stated this case was the first 
under the crimes act of 1790. 
Mr. Butler's argument: 
Mr. Butler then addressed the court upon 
the general question whether a writ of error 
would lie in a criminal case to the supreme 
, court He said that if the errors assigned 
seemed mostly verbal and immaterial, there 
was no situation in which a man might bet- 
ter be excused for criticising such errors 
than one where he was contending for his 
life. He knew of nothing better calculated 
to fit any person for a full and fair exam- 
ination of this case, than reading the opinion 
of Lord Mansfield in the Case of Wilkes [4 
Burrows, 2527]. In the sparsity of writs of 
error in the circuit court of the United States, 
a degree of inaccuracy had crept into their 
records. 

He said he referred to the originals of our 
laws on crimes which were to be found in the 
common law of England, and remarked that 
our laws had been modified by statutes and 
conformed to the institutions of our coun- 
try. He said that the laws of the United 
States recognized two kinds of murder: one 
was murder and piracy on the high seas; 
and the other was wilful murder, which 
might be committed in any place. 

He then took up the first and second errors 
assigned, and contended that in the indict- 
ment and record there was no sufficient aver- 
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ment of the jurisdiction of this court over 
the case at bar, and contended that a charge- 
of piracy and murder "on the high seas" 
would fall under the jurisdiction of every 
nation or any which should first come at the- 
offender. 

But in an indictment of murder simply, 
the rule is different. It asserted that "it was. 
on an American vessel." He contended that 
this would never be explicit enough until the 
time when pur country shall comprise the 
whole of America. 

There was also no averment that the vessel 
was under the protection of the United 
States, or that it was in the lawful business 
of the United States, nor that Archibald 
Mellen was a citizen of the United States; 
and that for all the record contained, he 
might have been a pirate, there being no 
averment that the injured person was under 
the protection of the United States. 

He said that he was doing his whole duty 
in attempting to raise a reasonable doubt in 
the mind of the judge, and he contended that 
the prisoner should have the benefit of such a 
doubt now as much as when he was before 
the jury upon a question of fact 

In the third assignment there was nothing to 
show that the prisoner was allowed the privi- 
lege of challenging the jurors by whom he was 
tried; and he said that in a broad view this was 
not merely a technical point, but might be of 
great importance to those who shall come after 
us, if ever, hereafter, in stormy times, the coun- 
try should be cursed "with a Jeffreys on the 
bench. In Massachusetts, he said the right of 
challenge was almost taken away, which had 
resulted from the gradual encroachments of the 
courts, as well in this country as in England. 
.The fourth and thirteenth errors assigned 
were then considered, that there was no aver- 
ment that the defendant was present at the 
time of impanelling the jury, during the trial, 
or at the return of the verdict And in connec- 
tion with this the counsel referred to the gen- 
eral error that the record was put in the past 
tense, citing copious authorities in support of 
this allegation of error. By the present tense 
the whole proceedings were recorded as they 
came up. 

The fifth assignment was, "That in and by 
said record it nowhere appears that Plumer 
was permitted to be heard by the said jury so- 
impanelled, by himself or his counsel; and that 
in truth and in fact Plumer was not permitted 
to address the jury in his own proper person." 
He said that here there was a double assign- 
ment, an error of law and an error of fact; 
and he argued that an error of fact would lie 
in the supreme court. 

The sixth error was, that said verdict of 
guilty was rendered upon all the counts of said 
indictment, while one or more of said counts, 
are defective and insufficient in law to support 
any judgment. One good count the counsel 
was willing to allow, was sufficient upon which 
to find a verdict, but that the particular count 
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on which the defendant Is found guilty must 
appear in the record. 

He then criticised the record in the errors 
assigned from the seventh to the eleventh as- 
signments inclusive, as not expressing -what 
felony the said Plumer was found guilty of, 
insisting that the statute in this regard was 
nomen colleetivum, and only meant to express 
that the defendant should be found guilty of 
the felony with which the indictment charged 
him; and he believed that in this opinion he 
would be supported by every good* lawyer, that 
"the felony of which he was convicted" should 
be entered on the record. 

Mr. Butler continued his argument by dwell- 
ing upon the question of the power of the judge 
to stay the execution, believing that if it was 
in his power, it would be the pleasure of the 
judge. He argued this point briefly, when the 
judge said that he had no doubt of the power 
of the court. 

In concluding this part of his argument, he 
said that he had labored to raise a reasonable 
doubt in the mind of the court, that in all this 
mass of errors there were some which should 
be corrected; and for himself and for his client 
he did not care whether his honor tried the 
case again himself with his associate justice, or 
whether it were taken to the supreme court. 

He then passed on to speak of the possibilities 
of a "writ of error" under the constitution of 
the United States, reading from the constitution 
the appellate jurisdiction belonging to the su- 
preme court, and citing various cases under it, 
and said that Chief Justice Marshall first sug- 
gested a doubt on the subject in 1S05, the same 
justice having passed over the same point sub 
silentio in 1802. This was the case of U. S. v. 
Stmms, 1 Craneh [5 TJ. S.] 252, and the opinion, 
the counsel believed, was given with a deter- 
mination that the president should not appoint 
any judges to take a certain prisoner out of the 
hands of the court. He criticised this opinion 
fully, and declared that the great chief justice 
had confounded the regulations made for one 
purpose and the exceptions made for another. 
In continuing his remarks he cited [Clarke v. 
Bazadone] 1 Craneh [5 U. S.] 212; [Do- 
rousseau v. U. SJ 6 Craneh [10 TJ. S.] 307; 
[U. S. v. More] 3 Craneh [7 U. S.J 159; The 
Young Mechanic [Case No. 18,1S0]; [Ex parte 
Crane] 5 Pet. [30 U. S.] 203, in which the point 
was ruled by obiter decisions merely. 

In closing, Mr. Butler made an earnest ap- 
peal for the rights of the subject when prose- 
cuted by the government. He declared -that the 
criminal jurisdiction of the supreme court will 
have to be enlarged, so that the peace of the 
country and the rights of the citizen might be 
secured against the arbitrary decisions of polit- 
ical judges, by having such cases reviewed by 
the high court, consisting of learned judges 
from all parts of the country, who would not 
be swayed by local prejudice. 

The argument was then concluded with an 
expressed desire that his honor would seal a 
bill of exceptions to the supreme court, to get 
the minds of that court upon the case. 
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CLIFFORD, Circuit Justice. Plumer, the pe- 
titioner, with three others, to wit, "William H. 
Carther, William Herbert, and Charles H. Stan- 
ley, on the 30th of October, 1858, was indicted 
for the crime of murder committed on board 
the ship Junior on the high seas. He was 
eharged as principal, and the other three were 
joined in the same indictment as principals in 
the second degree. They were all seamen on 
board the ship Junior, an American vessel em- 
ployed in a whaling voyage, and the charge 
was that the prisoners, on the 26th of Decem- 
ber, 1857, on the high seas, when the ship was 
in the Indian Ocean, out of the jurisdiction of 
any particular state, feloniously, wilfully, and 
of their malice aforethought, murdered Archi- 
bald Mellen, the master of the vessel. Having 
been first brought into the district of Massa- 
chusetts after committing the offense, they 
were indicted in the circuit court for that dis- 
trict, under the fourth section of the act of the 
3d of March, 1825, and the petitioner was found 
guilty, by the verdict of the jury, of the crime 
as charged in the indictment, but the other 
three were found guilty of manslaughter, and 
not guilty of the principal charge. Subsequent 
to the verdict, and before sentence, the petition- 
er filed a motion for new trial, alleging errors 
in the rulings of the court, and also a motion in 
arrest of judgment, alleging defects in the in- 
dictment, but both motions were afterwards 
withdrawn by the advice of his counsel, and at 
his own personal request, made in open court. 
Pending those motions, further proceedings in 
the case were suspended, but when they were 
waived and withdrawn, the district attorney 
moved for sentence, and the prisoner was set 
at the bar for that purpose. Inquiry was then 
made of the prisoner by the clerk, pursuant to 
the order of the court, whether he had anything 
to say why sentence of death should not be pro- 
nounced against him; and the court having 
heard and attentively considered his reply, and 
perceiving nothing therein to create any doubt 
as to the legality of his conviction, proceeded to 
pronounce against him the sentence of death 
set forth in the record as required by law. 
Throughout the trial both judges of the circuit 
court were present, and every ruling and pro- 
ceeding in the trial were fully approved by both 
judges. Application is now made to the pre- 
siding justice at chambers for the allowance of 
a writ of error from the supreme court to the 
circuit court to remove the cause into the su- 
preme court for the correction of certain alleged 
errors in the record, process, and proceedings in 
the trial, as specified in the paper accompanying 
the petition, called the assignment of errors. 
Some of the alleged errors are substantially 
the same as those which were set forth In the 
motion for new trial, and others are substan- 
tially the same as those set forth in the motion 
previously filed in arrest of judgment, both of 
which w r ere waived and withdrawn before sen- 
tence. As assigned in the paper filed with 
the petition, the errors are fifteen in number; 
and the several assignments have all been very 
fully and ably argued by counsel appearing in 



£27 Fed. Cas. page 559] 



(Case No. 16,055) U. S. v. PLXJMER 



"behalf of the petitioner; but I do not think it 
proper to decide the questions presented in the 
assignment of errors, nor any one of them, as 
I am of the opinion that a writ of error will not 
lie from the supreme court to the circuit court 
in a criminal case, and consequently, that the 
Judges of the circuit, whether sitting in court or 
at chambers, have no jurisdiction to grant the 
prayer of the petition. The power to allow a 
writ of error, after final judgment in a civil 
action, is impliedly vested in a judge of the 
circuit court by the twenty-second section of 
the judiciary act, subject to the conditions 
therein specified, and no doubt is entertained 
that the writ in all cases falling within that 
section, may be allowed by either of the judges 
of the circuit court, as well when the hearing 
is at chambers as when the application is pre- 
sented in open court An argument upon that 
point is unnecessary; but the prayer of the 
petition is denied expressly upon the grounds 
that the circuit court cannot grant a bill of ex- 
ceptions in a criminal case, and that a writ of 
error from the supreme court to the circuit 
court will not lie to remove the judgment of 
the circuit court in such a case into the supreme 
court for re-examination. Bills of exceptions in 
the federal courts are required to be drawn as 
at common law, under the statute of Westmin- 
ster XL (13 Edw. I. c. 31), passed in the year 
1285, and of course they must be taken during 
the trial and before the jury retire from the bar, 
and must be seasonably sealed by the judge as 
therein required. 1 Pick. St. 206; 2 Tidd, Prac. 
862; 1 Arch. Prac. (11th Ed.) 443; 2 Bac. Abr. 
113. 

Exceptions under that statute were nev- 
er allowed in criminal cases in the courts 
of the parent country; and from the mo- 
ment it was adopted as the rule of decision 
in the federal courts to the present time, its 
application, without any exception, has uni- 
formly been confined to civil actions. 1 
Chit Or. Law, 622; 1 Lev. 68; 1 Sid. 65; 
Rex v. Stratton, 21 Howell, St. Tr. 1187; 
U. S. v. Gibert [Case No. 15,204]; People v. 
Holbrook, 13 Johns. 90; Ex parte Barker, 
7 Cow. 143; People v. Vermilyea, Id. 108; 1 
Phil. Ev. 997. 

Authority to grant writs of error to the 
circuit courts to remove criminal cases into 
the supreme court for re-examination in 
matters of law, might undoubtedly be vest- 
ed in the justices of the supreme court hut 
the insuperable difficulty in the way of ex- 
ercising any such power at the present time 
is, that congress has not conferred any such 
jurisdiction. Such judicial power as be- 
longs to the United States was created by 
the constitution, and the provision is that it 
shall be vested in one supreme court and 
in such inferior courts as the congress 
may from time to time ordain and establish; 
and the second section of the same article 
provides that the judicial power shall ex- 
tend to all cases in law and equity arising 
under this constitution, the laws of con- 
gress, and treaties made or which shall be 



made under their authority, and to all the 
other cases and controversies therein enu- 
merated, subject of course to the rule of con- 
struction and the limitation in the eleventh 
article of the amendments. Obviously, the 
words "all cases in law" are comprehen- 
sive enough to include criminal cases as 
well as civil actions, but the difficulty in 
assuming jurisdiction without an act of con- 
gress, arises from the provision contained in 
a subsequent clause of the same section, 
which will presently be noticed. Original 
cognizance of all eases affecting ambassa- 
dors, other public ministers, and consuls, 
and those in which a state shall be a party, 
is confided to the supreme court without 
any qualification; but the provision in re- 
spect to the appellate jurisdiction of that 
court is that "in all the other cases before 
mentioned, the supreme court shall have ap- 
pellate jurisdiction, both as to law and fact, 
with such exceptions and under such reg- 
ulations as the congress shall make." No 
dispute, it would seem, can ever arise as to 
the original jurisdiction of the supreme 
court, as it is conferred in unambiguous 
terms and witiout any qualification, and 
the eases to which it extends are specifically 
enumerated; but the language employed in 
describing the appellate jurisdiction of that 
tribunal, is not quite so cautiously guarded, 
and it is conferred subject to such excep- 
tions as congress may make, and must be 
exercised under such regulations as con- 
gress may prescribe. Unexplained, it would 
extend in all eases to the facts of the case 
as well as to the law; but the next clause 
of the same section provides that the trial 
of all crimes, except in cases of impeach- 
ment shall he hy jury; and the seventh 
amendment ordains that ho fact tried by a 
jury shall be otherwise re-examined than 
according to the rules of the common law. 
Parsons v. Bedford, 3 Pet [28 U. S.] 447, 
448. Exceptions to the appellate jurisdic- 
tion of the supreme court, as conferred in 
the second section of the third article of 
the constitution, it is conceded, may be 
made by congress, hut the argument is that 
none have been made; and the petitioner in- 
sists that until exceptions axe made hy con- 
gress, the appellate jurisdiction of the su- 
preme court extends to all cases whatsoev- 
er, civil or criminal, arising under the con- 
stitution and laws of the United States, ex- 
cept such as are included in the original 
jurisdiction of that court. Ingeniously put 
and well argued as the proposition has been, 
the court might hesitate to reject it, if the 
question was res integra; but it is not, as 
is very properly conceded by the petitioner. 
Even viewed as a theory of new impres- 
sion, the argument in support of it is not 
satisfactory, as it assumes that the jurisdic- 
tion exists unless it be shown that it is 
excluded by some express exception in an 
act of congress. Separated from the closing 
sentence of the clause in question, the con- 
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struction suggested might be correct; but 
the whole clause must he read as it stands, 
and when so read it as clear that the appel- 
late jurisdiction of the supreme court, if 
congress legislates upon the subject, must 
be exercised under such regulations as con- 
gress shall prescribe, as it is that the appel- 
late jurisdiction is conferred with such ex- 
ceptions as congress shall make. Undoubt- 
edly, the powers of the supreme court, both 
original and appellate, are given by the 
constitution, and not by the judiciary act, 
as is sometimes supposed; but the appellate 
jurisdiction of that tribunal is limited and 
regulated by the judiciary act and other 
kindred acts upon the same subject. Had 
congress organized the supreme court with- 
out any regulations as to the manner in 
which the court should exercise its powers, 
the appellate jurisdiction of the court, as 
conferred in the constitution, would have 
been as untrammelled as its original juris- 
diction has been throughout our judicial his- 
tory. Difficulties and embarrassments for 
want of such regulations would undoubted- 
ly have been encountered at every step; but 
the better opinion is, that congress cannot 
defeat the appellate jurisdiction of the su- 
preme court by omitting to enact regula- 
tions for its exereise, as authorized by the 
constitution. Congress, it is true, has not 
declared in express terms that the appellate 
jurisdiction of the supreme court shall not 
extend to criminal cases, nor to civil actions 
or suits in equity where the matter in dis- 
pute, exclusive of costs, does not exceed 
the sum or value of $2,000; but congress has 
described affirmatively the appellate juris- 
diction of that court, and that affirmative 
description has always been held "to im- 
ply a negative on the exercise of such appel- 
late power as is not comprehended within 
it." U. S. v. More, 3 Graneh [7 U. S.] 170; 
Durousseau v. U. S., 6 Cranch [10 If. S.] 
314. 

Original cognizance, concurrent with the 
courts of the several states, is conferred up- 
on the circuit courts, by the eleventh sec- 
tion of the judiciary act, of all suits of a 
civil nature, at common law, or in equity, 
where the matter in dispute, exclusive of 
costs, exceeds the sum or value of $500, and 
the United States are plaintiffs or petition- 
ers, or an alien is a party, or the suit is be- 
tween a citizen of the state where the suit 
is brought and a citizen of another state. 
1 Stat. 78. 

Unquestioned power is also conferred up- 
on the supreme court by the twenty-second 
seetion of the same act, to re-examine upon 
writ of error final judgments in civil actions 
rendered in a circuit court, where the mat- 
ter in dispute, exclusive of costs, exceeds 
the sum or value of $2,000; and detailed 
regulations are enacted, prescribing the 
steps to be taken in suing out the writ and 
defining the manner of exercising the power, 
as contained in the same and subsequent 



sections of that act; but they all have re- 
spect to the removal of civil actions at com- 
mon law, suits in equity, or causes of ad- 
miralty and maritime jurisdiction. Criminal 
cases are not even mentioned in those reg- 
ulations, nor is any one of them of a charac- 
ter to be applied in the removal of an indict- 
ment or judgment in a criminal case, from 
the circuit court into the supreme court for 
re-examination. Viewed in the light of 
those regulations, as the case should be, the 
implication is very strong that congress at 
that time did not intend that the appellate 
jurisdiction of the supreme court, as therein 
described, should extend to any cases other 
than those to which those regulations ap- 
plied; and the presumption that criminal 
cases were intentionally excepted therefrom 
is much strengthened by the fact that the 
original jurisdiction of the circuit courts- 
over crimes and offences cognizable under 
the authority of the United States, is con- 
ferred by the same seetion in that act, which 
gives those courts original cognizance, con- 
current with the courts of the several states, 
of suits of a civil nature at common law 
and in equity. 1 Stat. 78. 

Ample provision was made in that act for 
the re-examination of final judgments and 
decrees in civil actions and suits in equity, 
and in causes of admiralty and maritime 
jurisdiction, where the matter in dispute, 
exclusive of costs, exceeds the sum or value 
of $2,000; but no provision is made for the 
re-examination of criminal cases, or of cases 
of a civil nature, of any kind whatsoever, 
where the matter in dispute is less than the 
sum or value prescribed in the twenty-sec- 
ond seetion of that act 

Alterations have since been made in the 
regulations upon that subject, such as sub- 
stituting appeals in the place of writs of 
error for the removal into the supreme court 
of decrees in equity, and decrees in ad- 
miralty cases, and of prize or no prize, and 
for writs of error in revenue cases, irre- 
speoj^e of the amount in dispute, but none 
of iSie new regulations afford any support 
to the present application, or give any coun- 
tenance whatever to the theory that a writ 
of error under any circumstances will lie 
in a criminal ease to a circuit court. Re- 
peated decisions of the supreme court have 
established the opposite rule, and those de- 
cisions have been too long acquiesced in as 
sound expositions of the judiciary act to- 
be changed without an act of congress. Ex 
parte Kearney, 7 Wheat. [20 U. S.] 42; Ex 
parte Watkins, 3 Pet. [2S U. S.] 201; Forsyth 
v. U. S., 9 How. [50 U. S.] 571; In re Elaine, 
14 How. [55 V. S.] 120; Ex parte Watkins, 
7 Pet. [32 U. S.] 568; Ex parte Gordon, 1 
Blaek [66 U. S.] 505; Bish. Cr. Proc. § 940. 

Efforts have been made in congress at 
different periods to extend the appellate ju- 
risdiction of the supreme court so as to 
include criminal cases, but the measure has 
never received much support, as it was fore- 



[•27 Fed. Cas. page 561] 

seen that it would increase the business 
of that court beyond what the judges could 
accomplish, and would necessarily lead to 
such delays as would tend to defeat the 
great purpose intended to be accomplished 
in the administration of criminal justice. 
Petition denied. 

Mr. Butler.— I now make application for 
a writ of error coram vobis, returnable be- 
fore the circuit eourt. [See Case No. 10,- 
056.] 

Judge CLIFFORD intimated that he was 
of the impression that in the practice of the 
circuit court, the writ coram vobis had been 
substantially superseded by the. practice of 
a petition (with an assignment of errors 
annexed) to set aside the proceedings for 
informalities and defects in the record. It 
was then arranged that that course should 
be adopted, and the court agreed to hear 
the application, with Judge SPRAGUE, at Bos- 
ton, on Tuesday morning next, at the cir- 
cuit court room. 



Case Wo. 16,056. 

UNITED STATES v. PLUMER et al. 

[3 Cliff. 28.] i 

Circuit Court, D. Massachusetts. July 6, 1859. 

Circuit Courts— Criminal Jurisdiction in Error 
— Writs of Error — Crimes Committed ox 
Shipboard— Indictment — Challenges of Ju- 
rors—List of Witnesses— Sentence. 

1. A writ of error coram vobis does not lie 
in the circuit court in a criminal case, either 
from its own judgment or the judgment of the 
district court. 

2. Being without any common-law authority 
to try or punish offenders, except for contempt, 
they cannot exercise any power in a criminal 
case not derived expressly or impliedly from an 
act of congress. 

3. No authority has been given in the acts of 
congress to the circuit court to re-examine, by 
writ of error or in any other manner, the rul- 
ings or judgments of the district court in crimi- 
nal cases. No such authority is given by the 
fourteenth section of the judiciary act. 

4. By that section congress only intended to 
vest the power to issue such other writs in 
cases where jurisdiction already existed, and 
not where the jurisdiction was to be acquired 
by means of the writ to be issued. 

[Cited in Grantland v. City of Memphis, 12 
Fed. 288.] 

5. Difference between the writ of error coram 
nobis and the writ of error coram vobis ex- 
plained and illustrated. 

6. If the alleged error be in the judgment it- 
self, and not in the process, a writ of error does 
not lie in the same court to correct it. 

7. The indictment averred that the alleged 
crime was committed in and on board of a cer- 
tain ship called the Junior, then and there 
owned by and belonging to the four persons 
therein named, all of whom are alleged to be 
citizens of the United States, and also contained 
the further allegation that all the criminal acta 
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of the prisoner were committed within the ad- 
miraltv and maritime jurisdiction of the Unit- 
ed States, and within the jurisdiction of the 
court, and out of the jurisdiction of any par- 
ticular state of the United States. Held, that 
there is a sufficient averment that the circuit 
court had jurisdiction, and that the injured par- 
ty was within and under the protection of the 
United Statos, and in the peace thereof. 

8. In this record it sufficiently appears that 
the prisoner was permitted his right of chal- 
lenge. 

9. By this record it sufficiently appears that 
the prisoner was present at the impanelling of 
jury, and when the verdict was rendered by the 
jury. 

10. All the counts in this indictment held 
good; but granting that some are bad and 
some good, the verdict should stand. 

11. The use of the past tense in this record 
is no valid objection to the record. 

12. It sufficiently appears in and by the record 
that issue was joined. 

13. When the docket entries show that the 
list of witnesses was furnished the prisoner 
in a capital case, and the record shows that 
prisoner acknowledged in open court, before 
the jury was impanelled, that he did receive 
it two entire days prior to that time, it suffi- 
ciently appears that such list was furnished as 
required. 

14. It sufficiently appears in and by this rec- 
ord of what felony the prisoner was convicted 
and for what he was sentenced. 

15. The designation "foreman," appended to 
the name of the person signing the indictment 
as such, is sufficient, as the designation "fore- 
man" refers to the introductory clause of the 
indictment, and to the record, as verifying the 
legal inference that "foreman" means fore- 
man of the grand jury. 

The prisoner, with three others, was in- 
dicted in the circuit court for the district of 
Massachusetts, for murder on the high seas. 
Plumer was tried and convicted. Motions 
for a new trial and in arrest were filed, but 
they were afterwards waived, and Plumer 
was sentenced to be executed. A motion 
was now made for allowance of a writ of 
error coram nobis. 

Benjamin F. Butler, George W. Searle, and 
F. F. Heard for plaintiff in error. 

C. L. Woodbury, DisL Arty., and M. Andros, 
Asst Dist. Atty., appeared for the Govern- 
ment. * 

The indictment, record, and docket entries 
wevft thus: 

The Indictment 
United States of America. 

Circuit Court of the United States of Amer- 
ica, for the District of Massachusetts. 

At a circuit court of the United States of 
America, for the district of Massachusetts, 
begun and holden at Boston, within and for 
said district, on the loth of October, 1858. 

The jurors of the United States of America, 
within and for the district aforesaid, upon 
their oath, present: 

That Cyrus Plumer, mariner, otherwise 
called Cyrus W. Plumer, late of New Bed- 
ford, in said district, William H. Carther, 
mariner, otherwise called Richard Carther, 
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■late of New Bedford, in said district, William 
Herbert, late of New Bedford, in said dis- 
trict, mariner, and Charles H. Stanley, 
mariner, otherwise called John W. Ballard, 
late of New Bedford, in said district, on the 
26th of December, 1857, with force and arms 
on the high seas and within the admiralty 
and maritime jurisdiction of the said United 
States, and within the jurisdiction of this 
court, and out of the jurisdiction of any par- 
ticular state of the said United States, in 
and on board of a certain vessel, the same 
then and there being a ship called Junior, then 
and there owned by and belonging to David 
R. Greene, Robert B. Greene, Dennis Wood, 
and Willard Nye, all citizens of the said 
United States, in and upon one Archibald 
M ellen, then and there being in and on board 
of the ship aforesaid, and on the high seas 
aforesaid, and within the admiralty and mar- 
itime jurisdiction of the said United States, 
and within the jurisdiction of this court, and 
out of the jurisdiction of any particular state 
of the said United States, feloniously, wil- 
fully, and of their malice aforethought, did 
make an assault, and that the said Cyrus 
riumer, otherwise called Cyrus W. Plumer, 
with a certain gun, called a whaling gun, 
then and there charged with gunpowder and 
three leaden bullets, which said gun he the 
.said Cyrus Plumer, otherwise called Cyrus 
W. Plumer, in both his hands then and there 
had, and held at and against the body of 
him the said Archibald Mellen, then and 
there being in and on board of the ship 
aforesaid, and on the high seas aforesaid, 
and within the admiralty and maritime ju- 
risdiction of the said United States, and 
within the jurisdiction of this court, and out 
of the jurisdiction of any particular state of 
the said United States, then and there feloni- 
ously, wilfully, and of his malice afore- 
thought, did shoot off and discharge, and 
that the said Cyrus Plumer, otherwise called 
Cyrus W. Plumer, then and there with the 
three leaden bullets aforesaid, out of the gun 
aforesaid, then and there by force of the gun- 
powder aforesaid, by him the said Cyrus 
Plumer, otherwise called Cyrus W. Plumer, 
then and there shot off, discharged, and sent 
forth as aforesaid, him the said Archibald 
Mellen, then and there being in and on board 
of the ship aforesaid, and on the high seas 
aforesaid, and within the admiralty and mar- 
itime jurisdiction of the said Uuited States, 
and within the jurisdiction of this court, and 
out of the jurisdiction of any particular state 
of the said United States, in and upon the 
left side of the body of him the said Archi- 
bald Mellen, then and there feloniously, wil- 
fully, and of his malice aforethought, did 
strike, penetrate, and wound, then and there 
giving to him the said Archibald Mellen, then 
and there with the three leaden bullets afore- 
said, so as aforesaid by hint the said Cyrus 
Plumer, otherwise called Cyrus W. Plumer, 
then and there shot off, discharged, and sent 
forth out of the gun aforesaid, by force of 



the gunpowder aforesaid, in, upon, and 
against the left side of the body of him the 
said Archibald Mellen, and then and there 
penetrating into and through the body of him 
the said Archibald Mellen, one mortal wound, 
of which said mortal wound, the said Archi- 
bald Mellen, in and on board of the ship 
aforesaid, and on the high seas aforesaid, 
and within the admiralty and maritime juris- 
diction of the said United States, and within 
the jurisdiction of this court, and out of the 
jurisdiction of any particular state of the 
said United States, then and there on the 
said twenty-sixth day of December, in the 
year aforesaid, instantly died. And that the 
said William H. Carther, otherwise called 
Richard Carther, William Herbert, and 
Chares H. Stanley, otherwise called John W. 
Ballard, then and there on the said twenty- 
sixth day of December, in the year aforesaid, 
in and on board of the ship aforesaid, and on 
the high seas aforesaid, and within the ad- 
miralty and maritime jurisdiction of the said 
United States, and within the jurisdiction of 
this court, and out of the jurisdiction of any 
particular state of the said United States, 
feloniously, wilfully, and of their malice 
aforethought, were present, and then and 
there feloniously, wilfully, and of their mal- 
iee aforethought, were aiding, abetting, com- 
forting, assisting, and maintaining the said 
Cyrus Plumer, otherwise called Cyrus W. 
Plumer, the felony and murder aforesaid, in 
the manner and form aforesaid, then and 
there to do, commit, and perpetrate. 

And so the jurors 'aforesaid, upon their oath 
aforesaid, do say that the said Cyrus Plumer, 
otherwise called Cyrus W. Plumer, William 
H. Carther, otherwise called Richard Carther, 
William Herbert, and Charles H. Stanley, 
otherwise called John W. Ballard, feloniously, 
wilfully, and of their malice aforethought, 
him the said Archibald Mellen, did then and 
there, in the manner and form aforesaid, Mil 
and murder. Against the peace and dignity 
of the said United States, and contrary to the 
form of the statute in such case made and 
provided. 

And the jurors aforesaid, upon their oath 
aforesaid, do further present that Cyrus 
Plumer, mariner, otherwise called Cyrus W. 
Plumer, late of New Bedford, in said district, 
William H. Carther, mariner, otherwise call- 
ed Richard Carther, late of New Bedford, in 
said district, William Herbert, late of New 
Bedford, in said district, mariner, and Charles 
H. Stanley, mariner, otherwise called John 
W. Ballard, late of New Bedford, in said dis- 
trict, on the twenty-sixth day of December, 
in the year of our Lord one thousand eight 
hundred and fifty-seven, with force and arms, 
on the high seas, and within the admiralty 
and maritime jurisdiction of the said United 
States, and within the jurisdiction of this 
court, and out of the jurisdiction of any par- 
ticular state of the said United States, in 
and on board of a certain vessel, the same 
then and there being a ship called Junior, 
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then and there owned by and belonging to 
David R. Greene, Robert B. Greene, Dennis 
Wood, and Willard Nye, all citizens of the 
said United States, in and upon one Archibald 
Mellen, then and there being "in and on 
board of the ship aforesaid, and on the high 
seas aforesaid, and within the admiralty and 
maritime jurisdiction of the said United 
States, and within the jurisdiction of this 
court, and out of the jurisdiction of any par- 
ticular state of the said United States, felo- 
niously, wilfully, and of their malice afore- 
thought, did make an assault, and that the 
said Cyrus Plumer, otherwise called Cyrus 
W. Plumer, then and there, with a certain 
instrument of wood and iron, called a "hatch- 
et," which he, the said Cyrus Plumer, other- 
wise called Cyrus W. Plumer, then and there, 
in his right hand, had and held, the said 
Archibald Mellen, then and there being in 
and on board of the ship aforesaid, and on 
the high seas aforesaid, and within the ad- 
miralty and maritime jurisdiction of the 
said United States, and within the jurisdic- 
tion of this court, and out of the jurisdiction 
of any particular state of the said United 
States, in and upon the back of the neck of 
him the said Archibald Mellen, then and there 
feloniously wilfully, and of his malice afore- 
thought did strike, thrust, and penetrate, 
then and there giving to the said Archibald 
Mellen, in and upon the back of the neck of 
him the said Archibald Mellen, then and 
there with the hatchet aforesaid, - by such 
striking with the hatchet aforesaid, in the 
manner aforesaid, one mortal wound, of the 
length of three inches, and of the depth of 
two inches, of which said mortal wound the 
said Archibald Mellen, on the said twenty- 
sixth day of December, in the year aforesaid, 
in and on board of the ship aforesaid, and on 
the high seas aforesaid, and within the admir- 
alty and maritime jurisdiction of the said 
United States, and within the jurisdiction of 
this court, and out of the jurisdiction of any 
particular state of the said United States, in- 
stantly died. And that the said William H. 
Carther, otherwise called Richard Carther, 
William Herbert, and Charles H. Stanley, 
otherwise called John W. Ballard, then and 
there, on the said twenty-sixth day of De- 
cember, in the year aforesaid, in and on 
board of the ship aforesaid, and on the high 
seas aforesaid, and within the admiralty and 
maritime jurisdiction of the said United 
States, and within the jurisdiction of this 
court, and out of the jurisdiction of any par- 
ticular state of the said United States, felo- 
niously, wilfully, and of their malice afore- 
thought were present, and then and there 
feloniously, wilfully, and of their malice 
aforethought were aiding, abetting, com- 
forting, assisting, and maintaining the said 
Cyrus Plumer, otherwise called Cyrus W. 
Plumer, the felony and murder aforesaid, in 
the manner and form aforesaid, to do, com- 
mit, and perpetrate. 
And so the jurors aforesaid, upon their 



oath aforesaid, do say that the said Cyrus 
Plumer, otherwise called Cyrus W.- Plumer, 
William H. Carther, otherwise called Richard 
Carther, William Herbert, and Charles H. 
Stanley; otherwise called John W. Ballard, 
feloniously, wilfully, and of their malice 
aforethought, him the said Archibald Mellen, 
then and there, in the manner and iorm 
aforesaid, did kill and murder. Against the 
peace and dignity of the said United 'States, 
and contrary to the form of the statute in 
such case made and provided. 

And the jurors aforesaid, upon their oath 
aforesaid, do further " present that Cyrus 
Plumer, mariner, otherwise called Cyrus W. 
Plumer, late of New Bedford, in said district, 
William H. Carther, mariner, otherwise call- 
ed Richard Carther, late of New Bedford, in 
said district, William Herbert, late of New 
Bedford, in said district, mariner, and Charles 
H. Stanley, mariner, otherwise called John 
W. Ballard, late of New Bedford, in said dis- 
trict, on the twenty-sixth day of December, 
in the year of our Lord one thousand eight 
hundred and fifty-seven, with force and 
arms, on the high seas, and within the ad- 
miralty and maritime jurisdiction of the said 
United States, and within the jurisdiction of 
this court, and out of the jurisdiction of any 
particular state of the said United States, in 
and on board of a certain vessel, the same 
then and there being a ship called Junior, then 
and there owned by and belonging to David 
R. Greene, Robert B. Greene, Dennis Wood, 
and Willard Nye, all citizens of the said 
United States, in and upon one Archibald 
Mellen, then and there being in and on board 
of the ship aforesaid, and on the high seas 
aforesaid, and within the admiralty and mari- 
time jurisdiction of the said United States, 
and within the jurisdiction of this court, and 
out of the jurisdiction of any particular state 
of the said United States, feloniously, wil- 
fully, and of their malice aforethought did 
make an assault, and that the said Cyrus 
Plumer, otherwise called. Cyrus W- Plumer. 
then and there, with a certain instrument of 
wood and iron, called a hatchet, which he, 
the said Cyrus Plumer, otherwise called 
Cyrus W. Plumer, then and there in his right 
hand had and held, the said Archibald Mel- 
len then and there being in and on board of 
the ship aforesaid, and on the high seas 
aforesaid, and within the admiralty and 
maritime jurisdiction of the said United 
States, and within the jurisdiction of this 
court, and out of the jurisdiction of any par- 
ticular state of the said United States,, in and 
upon the neck, back, and shoulders of him, 
the said Archibald Mellen, then -and there, 
feloniously, wilfully, and of his malice afore- 
thought did strike, thrust, and penetrate, 
then and there giving to the said Archibald 
Mellen, in and upon the neck, back, and 
shoulders of him, the said Archibald Mellen, 
then and there with the hatchet aforesaid, by 
such striking with the hatchet aforesaid, in 
|the manner aforesaid, several mortal wounds, 



U. S. v. PLUMER (Case No. 16,056) 



[27 Fed. Cas. page 564] 



to "wit, one mortal wound in and upon the 
back of the neck of him, the said Archibald 
Mellen, of the length of three inches, and of 
the depth of two inches, and one mortal 
wound in and upon the back of him, the said 
Archibald Mellen, of the length of three inch- 
es, and of the depth of two inches, and two 
mortal wounds in and upon the left shoulder 
of him, the said Archibald Mellen, eaeh of 
said two last-mentioned mortal wounds be- 
ing of the length of three inches, and of the 
depth of two inches, of which said several 
mentioned and described mortal wounds, the 
said Archibald Mellen, on the said twenty- 
sixth day of December, in the year afore- 
said, in and on board of the ship aforesaid, 
and on the high seas aforesaid, and within 
the admiralty and maritime jurisdiction of 
the said United States, and within the juris- 
diction of this court, and out of the juris- 
diction of any particular state of the said 
United States, instantly died. And that the 
said "William H. Carther, otherwise called 
Richard Carther, William Herbert, and 
Charles H. Stanley, otherwise called John 
W. Ballard, then and there, on the said 
twenty-sixth day of December, in the year 
aforesaid, in and on board of the ship afore- 
said, and on the high seas aforesaid, and 
within the admiralty and maritime jurisdic- 
tion of the said United States, and within the 
jurisdiction of this court, and out of the juris- 
diction of any particular state of the said 
United States, feloniously, wilfully, and of 
their malice aforethought were present, and 
then and there feloniously, wilfully, and of 
their malice aforethought were aiding, abet- 
ting, comforting, assisting, and maintaining 
the said Cyrus Plumer, otherwise called 
Cyrus W. Plumer, the felony and murder 
aforesaid, in the manner and form aforesaid, 
to do, commit, and perpetrate. 

And so the jurors aforesaid, upon their oath 
aforesaid, do say that the said Cyrus Plumer, 
otherwise called Cyrus W. Plumer, William 
H. Carther, otherwise called Richard Car- 
ther, William Herbert, and Charles H. Stan- 
ley, otherwise called John W. Ballard, felo- 
niously, wilfully, and of their malice afore- 
thought, him, the said Archibald Mellen, then 
and there in the manner and form aforesaid, 
did kill and murder. Against the peace and 
dignity of the said United States, and con- 
trary to the form of the statute in such case 
made and provided. 

And the jurors aforesaid, upon their oath 
aforesaid, do further present that Cyrus 
Plumer, mariner, otherwise called Cyrus W. 
Plumer, late of New Bedford, in said dis- 
trict, William H. Carther, mariner, other- 
wise called Richard Carther, late of New 
Bedford, in said district, William Herbert, 
late of New Bedford, in said district, mari- 
ner, and Charles H. Stanley, mariner, other- 
wise called John W. Ballard, late of New 
Bedford, in said district, on the twenty-sixth 
day of December, in the year of our Lord 
one thousand eight hundred and fifty-seven, 



with force and arms on the high seas, and 
within the admiralty and maritime jurisdic- 
tion of the said United States, and within 
the jurisdiction of thi& court, and out of the 
jurisdiction ' of any particular state of the 
said United States, in and on board of a cer- 
tain vessel, the same then and there being 
a £.hip called Junior, then and there owned 
by and belonging to David R. Greene, Rob- 
ert B. Greene, Dennis Wood, and Willard 
Nye, all citizens of the said United States, 
in and upon one Archibald Mellen, then and 
there being in and on board of the ship 
aforesaid, and on the high seas aforesaid, 
and within the admiralty and maritime juris- 
diction of the said United States, and within 
the jurisdiction of this court, and out of the 
jurisdiction of any particular state of the 
said United States, feloniously, wilfully, and 
of their malice aforethought, did make an 
assault, and that the said Cyrus Plumer, 
otherwise called Cyrus W. Plumer, then and 
there a certain gun, called a whaling gun, 
then and there charged with gunpowder and 
three leaden bullets, which said gun the said 
Cyrus Plumer, otherwise called Cyrus W. 
Plumer, in both his hands, then and there 
had and held at and against the body of 
him, the said Archibald Mellen, then and 
there being in and on board of the ship 
aforesaid, and on the high seas aforesaid, 
and within the admiralty, and maritime juris- 
diction of the said United States, and within 
the jurisdiction of this court, and out of the 
jurisdiction of any particular state of the 
said United States, then and there felonious- 
ly, wilfully, and of his malice aforethought 
did shoot off and discharge, and that the 
said Cyrus Plumer, otherwise called Cyrus 
W. Plumer, then and there with the three 
leaden bullets aforesaid, out of the gun 
aforesaid, then and there by force of the 
gunpowder aforesaid, by* him the said Cyrus 
Plumer, otherwise called Cyrus W. Plumer, 
so as aforesaid shot off, discharged, and 
sent forth, him, the said Archibald Mellen, 
then and there being in and on board of the 
ship aforesaid, and on the high seas afore- 
said, and within the admiralty and mari- 
time jurisdiction of the said United States, 
and within the jurisdiction of this court, and 
out of the jurisdiction of any particular 
state of the said United States, in and upon 
the left side of the body of him, the said 
Archibald Mellen, then and there feloniously, 
wilfully, and of his malice aforethought did 
strike, penetrate, and wound; and that the 
said Cyrus Plumer, otherwise called Cyrus 
W. Plumer, in and on board of the ship 
aforesaid, and on the high seas aforesaid, 
and within the admiralty and maritime ju- 
risdiction of the said United States, and with- 
in the jurisdiction of this court, and out of 
the jurisdiction of any particular state of 
the said United States, then and there with 
a certain instrument of wood and iron, called 
a hatchet, which he, the said Cyrus Plumer, 
otherwise called Cyrus W. Plumer, then and 
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there in his right hand had and held, the 
said Archibald Mellen, then and there being 
in and on board of the ship aforesaid, and 
on the high seas aforesaid, and within the 
admiralty and maritime jurisdiction of the 
said United States, and within the jurisdic- 
tion of this court, and out of the jurisdiction 
of any particular state of the said United 
States, in and upon the neck, breast, shoul- 
ders, body, and back of him, the said Archi- 
bald Mellen, feloniously, wilfully, and of his 
malice aforethought did strike, then and 
there giving to him, the said Archibald Mel- 
len, as well by the three leaden bullets afore- 
said, so as aforesaid, by him, the said Gyrus 
Plumer, otherwise called Cyrus W. Plumer, 
shot off, discharged, and sent forth out of 
the gun aforesaid, by force of the gunpowder 
aforesaid, at and against the body of him, 
the said Archibald Mellen, in the manner 
and form aforesaid, as by the instrument of 
wood and iron called a hatchet, as afore- 
said, several mortal wounds, to wit, one 
mortal wound in and upon the left side of 
the body of him, the said Archibald Mellen, 
and then and there penetrating into and 
through the body of him, the said Archibald 
Mellen; and one mortal wound in and upon 
the back of the neck of him, the said Archi- 
bald Mellen, of the length of three inches, 
and of the depth of two inches; and one 
mortal wound in and upon the back of him, 
the said Archibald Mellen, of the length of 
three inches, and of the depth of two inches; 
and two mortal wounds in and upon the left 
shoulder of him, the said Archibald Mellen, 
each of said two last-mentioned mortal 
wounds being of the length of three inches, 
and of the depth of two inches, of which 
said several mentioned and described mortal 
wounds, he, the said Archibald Mellen, in 
and on board of the ship aforesaid, and on 
the high seas aforesaid, and within the ad- 
miralty and maritime jurisdiction of the said 
United States, and within the jurisdiction of 
this court, and out of the jurisdiction of any 
particular state of the said United States, on 
the said twenty-sixth day of December, in 
the year aforesaid, instantly died. And that 
the said William H. Cavther, otherwise call- 
ed Richard Carther, William Herbert, and 
Charles H. Stanley, otherwise called John 
W. Ballard, then and there, on the said 
twenty-sixth day of December, in the year 
aforesaid, in and on board the ship afore- 
said, and on the high seas aforesaid, 
and within the admiralty and maritime 
jurisdiction of the said United States, and 
within the jurisdiction of this court, and 
out of the jurisdiction of any particular 
state of the said United States, felo- 
niously, wilfully, and of their malice afore- 
thought were present, and then and there 
feloniously, wilfully, and of their malice 
aforethought were aiding, abetting, comfort- 
ing, assisting, and maintaining the said Cy- 
ras Plumer, otherwise called Cyrus W. Plum- 
er, the felony and murder atoresaid, in the 
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manner and form aforesaid, to do, commit, 
and perpetrate. And so the jurors afore- ^ 
said, upon their oaths aforesaid, do say that 
the said Cyrus Plumer, otherwise called Cy- 
rus W. Plumer, William H. Carther, other- 
wise called Richard Carther, William Her- 
bert, and Charles H. Stanley, otherwise 
called John W. Ballard, feloniously, wilfully, 
and of their malice aforethought, the said 
Archibald Mellen, did then and there, in the 
manner and form aforesaid, kill and murder. 
Against the peace and dignity of the said 
United States, and contrary to the form of 
the statute in such case made and provided. 
And the jurors aforesaid, upon their oath 
aforesaid, do further present, that Cyrus 
Plumer, mariner, otherwise called Cyrus W. 
Plumer, late of New Bedford, in said dis- 
trict, William H. Carther, mariner, other- 
wise called Richard Carther, late of New 
Bedford, in said district, William Herbert, 
late of New Bedford, in said district, mar- 
iner, and Charles H. Stanley, mariner, other- 
wise called John W. Ballard, late of New 
Bedford, in said district, on the twenty-sixth 
day of December, in the year of our Lord 
one thousand eight hundred and fifty-seven, 
with force and arms, on the high seas, and 
within the admiralty and maritime jurisdic- 
tion of the said United States, and within 
the jurisdiction of this court, and out of the 
jurisdiction of any particular state of the 
said United States, in and on board of a 
certain American vessel, the same then and 
there being a ship called Junior, then and 
there belonging to a citizen or citizens of the 
said United States (whose name or names 
is and are to the jurors aforesaid as yet un- 
known), in and upon one Archibald Mellen, 
then and there being in and on board of 
the ship aforesaid, and on the high seas 
aforesaid, and within the admiralty and 
maritime jurisdiction of the said United 
States, and within the jurisdiction of this 
court, and out of the jurisdiction of any 
particular state of the said United States, 
feloniously,' wilfully, and of their malice 
aforethought, did make an assault, and that 
the said Cyrus Plumer, otherwise called 
Cyrus W. Plumer, then and there a certain 
gun called a whaling gun, then and there 
charged with gunpowder and three leaden 
bullets, which said gun the said Cyrus Plum- 
er, otherwise called Cyrus W. Plumer, in 
both his hands, then and there had and 
held at and against the body of him, the 
said Archibald Mellen, then and there being 
in and on board of the ship aforesaid, and 
on the high seas aforesaid, and within the 
admiralty and maritime jurisdiction of the 
said United States, and within the jurisdic- 
tion of this court, and out of the jurisdic- 
tion of any particular state of the said 
United States, then and there feloniously, 
wilfully, and of his malice aforethought, did 
shoot off and discharge, and that the said 
Cyrus Plumer, otherwise called Cyrus W. 
Plumer, then and there, with the three lead- 
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en bullets aforesaid, out of Hie gun afore- 
d said, then and there, by force of the gun- 
powder aforesaid, by him, the said Cyrus 
Plumer, otherwise called Cyrus W. Plumer, 
so as aforesaid, shot off, discharged, and 
sent forth, him, the said Archibald Mellen, 
then and there being in and on board of the 
ship aforesaid, and on the high seas afore- 
said, and within the admiralty and mari- 
time jurisdiction of the said United States, 
and within the jurisdiction of this court, and 
out of the jurisdiction of any particular 
state of the said United States, in and upon 
the left side of the body of him, the said 
Archibald Mellen, then and there felonious- 
ly, wilfully, and of his malice aforethought, 
did strike, penetrate, and wound, and that 
the said Cjtus Plumer, otherwise called Cy- 
rus W. Plumer, in and on board of the ship 
aforesaid, and on the high seas aforesaid, 
and within the admiralty and maritime ju- 
risdiction of the said United States, and 
within the jurisdiction of this court, and out 
of the jurisdiction of any particular state 
of the said United States, then and there, 
with a certain instrument of wood and iron, 
called a hatchet, which he, the said Cyrus 
Plumer, otherwise called Cyrus W. Plumer, 
then and there in his right hand, had and 
held, the said Archibald Mellen, then and 
there being in and on board of the ship afore- 
said, and on the high seas aforesaid, and 
within the admiralty and maritime juris- 
diction of the said United States, and with- 
in the jurisdiction of this court, and out of 
the jurisdiction of any particular state of 
the said United States, in and upon the neck, 
breast, shoulders, body, and back of him, 
the said Archibald Mellen, feloniously, wil- 
fully, and of his malice aforethought, did 
strike, then and there giving to him, the 
said Archibald Mellen, as well by the three 
leaden bullets aforesaid, so as aforesaid, by 
him, the said Cyrus Plumer. otherwise called 
Cyrus W. Plumer, shot off, discharged, and 
sent forth, out of the gun aforesaid, by 
force of the gunpowder aforesaid, at and 
against the body of him, the said Archibald 
Mellen, in the manner and form aforesaid, 
as by the instrument of wood and iron, called 
a "hatchet," as aforesaid, several mortal 
wounds, to wit, one mortal wound in and 
upon the left side of the body of him, the 
said Archibald Mellen, and then and there 
penetrating into and through the body of 
Mm, the said Archibald Mellen; and one 
mortal wound in and upon the back of the 
neck of him, the said Archibald Mellen, of 
the length of three inches, and of the depth 
of two inches; and one mortal wound in and 
upon the back of him, the said Archibald 
Mellen, of the length of three inches, and 
of the depth of two inches; and two mortal 
wounds in and upon the left shoulder of 
him, the said Archibald Mellen; each of 
said last-mentioned mortal wounds being of 
the length of three inches, and of the depth 
of two inches, of which said several men- 



tioned and described mortal wounds, he, the 
said Archibald Mellen, in and on board of 
the ship aforesaid, and on the high seas 
aforesaid, and within the admiralty and mar- 
itime jurisdiction of the said United States, 
and within the jurisdiction of this court, and 
out of the jurisdiction of any particular 
state of the said United States, on the said 
twenty-sixth day of December, in the year 
aforesaid, instantly died. And that the said 
William H. Carther, otherwise called Rich- 
ard Carther, William Herbert, and Charles 
H. Stanley, otherwise called John W. Bal- 
lard, then and there, on the said twenty- 
sixth day of December, in the year afore- 
said, in and on board of the ship aforesaid, 
and on the high seas aforesaid, and within 
the admiralty and maritime jurisdiction of 
the said United States, and within the juris- 
diction of this court, and out of the juris- 
diction of any particular state of the said 
United States, feloniously, wilfully, and of 
their malice aforethought, were present, and 
then and there feloniously, wilfully, and of 
their malice aforethought were aiding, abet- 
ting, comforting, assisting, and maintaining 
the said Cyrus Plumer, otherwise called Cy- 
rus W. Plumer, the felony and murder afore- 
said, in the manner and form aforesaid, to 
do, commit, and perpetrate. And so the ju- 
rors aforesaid, upon their oath aforesaid, 
do say that the said Cyrus Plumer, otherwise 
called Cyrus W. Plumer, William H. Carther, 
otherwise called Richard Carther, William 
Herbert, and Charles H. Stanley, otherwise 
called John W. Ballard, feloniously, wilfully, 
and of their malice aforethought, the said 
Archibald Mellen, did, then and there, in 
the manner and form aforesaid, kill and 
murder. Against the peace and dignity of 
the said United States, and contrary to the 
form of the statute in such case made and 
provided. 

And the jurors aforesaid, upon their oath 
aforesaid, do further present that the dis- 
trict of Massachusetts is the district into 
which the said Cyrus Plumer, otherwise 
called Cyrus W. Plumer, William H. Carth- 
er, otherwise called Richard Carther, Wil- 
liam Herbert, Charles H. Stanley, otherwise 
called John W. Ballard, were first brought 
after committing the aforesaid offence. 

A true bill. B. F. Copeland, Foreman. 

Charles Levi Woodbury, 

United States Attorney for the District 
of Massachusetts. 

The Record. 

At this present October term of tnis court, 
A. D. eighteen hundred and fifty-eight, said 
Cyrus Plumer, otherwise called Cyrus W. 
Plumer, William H. Carther, otherwise called 
Richard Carther, William Herbert, and 
Charles H. Stanley, otherwise called John 
W. Ballard, were severally set to the bar 
and had this indictment read to them; and 
thereupon they severally said that thereof 
they were not guilty; and thereof for trial 
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put themselves upon God and their country; 
and Benjamin F. Butler and Charles P. 
Chandler were assigned by the court as 
counsel for said Plumer; F. F. Heard and 
F. W. Pelton were assigned as counsel for 
said Carther; Thornton K. Lothrop and X Q. 
Adams were assigned as counsel for said 
Herbert; and J. Hardy Prince and Samuel 
M. Quincy were assigned as counsel for 
Charles H. Stanley, otherwise called John 
W. Ballard; and said Cyrus Plumer, other- 
wise called Cyrus W. Plumer, William H. 
Carther, otherwise called Richard Carther, 
"William Herbert, and Charles H. Stanley, 
otherwise called John W. Ballard, severally 
acknowledged that they had severally re- 
ceived a copy of the indictment, and a list 
of the jurors, agreeably to law, and more 
than two days before the day of their trial. 

A jury was thereupon impanelled and 
sworn to try the issue, namely, John B. 
Chisholm, foreman, and fellows, namely, 
Willard Bacon, Daniel C. Bates, Lemuel 
Grant, Charles Humphrey, Asher Joslin, 
Charles B. W. Lane, Benjamin Norris, Hiel 
J. Nelson, William Parker, William Tinker, 
and Amasa Whitney, of said district. 

And the said jury afterwards returned their 
verdict that said Cyrus Plumer, otherwise 
called Cyrus W. Plumer, is guilty of murder 
as alleged in said indictment; William H. 
Carther, otherwise called Richard Carther, 
William Herbert, and Charles H. Stanley, 
otherwise called John W. Ballard, are sever- 
ally guilty of manslaughter. And thereupon 
said Cyrus Plumer, otherwise called Cyrus 
W. Plumer, by his counsel, moves the court 
for a new trial as follows: 

(Here follow motions for new trial, and in 
arrest.) 

Time was allowed by the court for prepa- 
ration of counsel therein, and the said mo- 
tions were set down for hearing; and after- 
wards, at the same term, the counsel of said 
Plumer moves the court for leave to with- 
draw the said motions for new trial and in 
arrest of judgment; and said Cyrus Plumer, 
otherwise called Cyrus W. Plumer, having 
been brought into court, and being inquired 
of personally, asks that such leave may be 
granted and that the said motions be with- 
drawn. Wherefore the court doth grant him 
leave to withdraw the said motions, and the 
same are accordingly waived and withdrawn 
by said Plumer; said Plumer is then asked 
if he had anything to say why judgment of 
death should not now be pronounced against 
him; and having replied thereto fully, and 
no good cause appearing to the contrary, 
and all matters in the case having been fully 
heard and understood by the court, it is con- 
sidered by the court that the said Cyrus 
Plumer, otherwise called Cyrus W. Plumer, 
be deemed guilty of felony, and that he, the 
said Cyrus Plumer, otherwise called Cyrus 
W. Plumer, be taken back to the place from 
whence he came, and there remain in close 



confinement until Friday, the twenty-fourth 
day of June next, and on that day, between 
the hours of eleven o'clock in the forenoon 
and one o'clock in the afternoon, he, the 
said Cyrus Plumer, otherwise called Cyrus 
W. Plumer, be taken thence to the place of 
execution, and that he be there hanged by 
the neck until he be dead. 

Among other entries of the clerk's docket 
were the following, namely: "No. 228. Oct. 
term, 1858. Oct. 30th. Indictment present- 
ed by the grand jury, Benjm. F. Copeland, 
Foreman. Nov. 1st. Copy of ind. given to 
each of the four prisoners; also list of petit 
jurors. Nov. 3rd. The court inquiring, all 
acknowledged that they had rec'd a copy of 
the indictment and jury list, and did not 
object to their arraignment. Dec. 2nd. 
4fotion for a new trial filed, and motion in 
arrest of judgment, by Plumer. March 30th. 
The counsel for Plumer withdraws and 
waives his motion for new trial and in arrest 
of judgment Plumer being brought into 
court asks leave to do so, and leave is grant- 
ed by the court." 

The Petition. 

United States of America. 

Circuit Court of the United States of Ameri- 
ca, for the District of Massachusetts. 

To the Honorable the Justices of the Circuit 
Court of "the United States of America, 
Sitting within and for the First Judicial 
Circuit, in the District of Massachusetts. 
Cyrus W. Plumer, now imprisoned in the 
district aforesaid, under sentence of death, 
on a judgment, warrant, process, and pro- 
ceeding of- the said circuit court of the Unit- 
ed States of America, for the district of 
Massachusetts, says that there is manifest 
error in the process, proceedings, premises, 
and judgment, and feeling aggrieved thereby 
assigns as errors in said record, process, pro- 
ceeding, and judgment the errors named and 
set forth in the paper hereto annexed, mark- 
ed "Assignment of Errors." 

And said Plumer, by reason of the errors 
aforesaid, and other errors in the proceed- 
ings and record aforesaid, prays that the 
record and judgment be set aside, reversed, 
stayed, respited, reprieved, annulled, and 
held for naught, and that he be discharged 
thereof, and be suffered to go without day. 

Gyrus W. Plumer. 
Boston, July 2, 1859. 
B. F. Butler, 
F. F. Heard, 
Geo. W. Searle, 
Of Counsel. 

United States of America. 
District of Massachusetts, to wit: 

Boston, 5th day of July, 1859. 
Then personally appeared Cyrus Plumer, 
otherwise called Cyrus W. Plumer, and made 
solemn oath that all the errors in fact, 
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named and set forth in the "assignment of 
errors," hereto annexed, are true, and every 
statement of fact in said assignment is true 
in substance and effect. 
Before me, G. D. Guild, 

United States Commissioner. 

Assignment of Errors. 

United States of America. 

Circuit Court of the United States of Ameri- 
ca, for the District of Massachusetts. 

Cyrus Plumer, otherwise called Cyrus W. 
Plumer, Plaintiff in Error, v. The United 
States of America, Defendant in Error. 

And now, to wit, on the 2d day of July, A. 
D. 1S59, eometh the said Cyrus Plumer, oth- 
erwise called Cyrus W. Plumer, in his proper 
person, who is now imprisoned in the district 
of Massachusetts, under sentence of death, 
on a judgment, warrant, process, and pro- 
ceeding of the said circuit court of the Unit- 
ed States of America, for the district of 
Massachusetts, and immediately saith that 
in the record and process aforesaid, and also 
in the giving of the judgment aforesaid, 
against him the said Cyrus Plumer, other- 
wise called Cyrus W. Plumer, there is mani- 
fest error in these, to wit: — 

1. That in and by said indictment and rec- 
ord, there is no sufficient averment that the 
circuit court in which said indictment was 
returned and heard, had jurisdiction of the 
offence therein supposed to be charged. 

2. That in and by said indictment and rec- 
ord, there is no sufficient averment that the 
person therein supposed to be injured was 
within or under the protection of or juris- 
diction of the United States, or in. the peace 
thereof. 

3. That in and by said record it nowhere 
appears, or is set forth, that said Cyrus 
Plumer, otherwise called Cyrus W. Plumer, 
was informed of, or permitted to exercise, 
or did exercise his constitutional right of 
challenge of the jurors returned for his trial. 

4. That in and by said record it nowhere 
appears, or is set forth, that said Plumer 
was present, either at the impanelling of the 
jury that tried him or at the time said 
trial was had, or said verdict was rendered 
against him. 

5. That in and by said record it nowhere 
appears that said Plumer was permitted to 
be heard by said jury so impanelled, either 
by himself or his counsel; and that in truth 
and in fact said Plumer was not permitted 
to address the jury in his own proper person. 

6. That said verdict of guilty was rendered 
upon all the counts of said indictment, while 
one and more of said counts are defective 
and insufficient in law to support any judg- 
ment. 

7. Because all the acts of the court are 
stated in the past tense. 

8. Because it does not appear on said rec- 
ord that issue was joined between the pris- 
oner and the United States. 
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9. It does not appear on the record, that 
the prisoner received a list of the proper 
jurors as by law required. 

10. That it nowhere appears in and by 
said record of what (if any) felony said 
Plumer was adjudged guilty. 

11. That it nowhere appears by said rec- 
ord of what "felony" the court "deemed" or 
adjudged the said Plumer "to be guilty." 

12. That it nowhere appears by said rec- 
ord for what "felony" said Plumer was sen- 
tenced to suffer death. 

13. That it nowhere appears in and by said 
record that Plumer received sentence of 
death for the particular murder of which the 
jury had found him guilty; but only for 
"felony" indefinitely, the particular felony 
not being described in any manner desig- 
nated. 

14. That the verdict is repugnant to the 
general averment and clause in the indict- 
ment giving the court jurisdiction. 

15. That said indictment does not appear 
to be signed by the foreman of the grand 
jury. 

16. That it does not appear that the ver- 
dict of said jury was rendered in open court, 
and in the presence of the defendant. 

17. That said record is in other respects in- 
formal, insufficient, erroneous, and the judg- 
ment thereon void and of none effect 

18. That by the said record it appears that 
judgment upon the indictment aforesaid was 
given against him. the said Cyrus Plumer, 
otherwise called Cyrus W. Plumer, in form 
aforesaid, whereas judgment by the said cir- 
cuit court of the United States ought to have 
been given for the said Plumer, that he be 
thereof acquitted and go thereupon without 
day. Therefore in that there is manifest er- 
ror. 

And the said Cyrus Plumer, otherwise call- 
ed Cyrus W. Plumer, prays that the said 
judgment aforesaid, for the errors being in 
the record and process aforesaid, may be re- 
versed and annulled, and absolutely be had 
for nothing, and that he may be restored to 
the common law of the land, and to all 
things which he hath lost on the present oc- 
casion. 

B. F. Butler, Geo. W. Searle, and F. F. 
Heard, for petitioner. 

Charles Levi Woodbury, Dist Atty., and 
Milton Andros, Asst. Atty., for the United 
States. 

Mr. Searle, for the prisoner, contended 
that the petition and accompanying papers 
bring into controversy the validity and suffi- 
ciency of this record as a chronicle of legal 
justice, so formal and accurate as to justify 
the enforcement of its last, its highest, and 
its most awful penalty. In the unequal con- 
test of the citizen with the government, it is 
his right, to the last breath in his body, to 
hold the line and the plummet to authority, 
and standing there, to insist that law shall 
be administered with all the forms and all 
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•the circumstances of legal justice. Between 
that power and the prisoner stand the rights 
of an accused man. He is now held by the 
strong arm of might; that arm must be up- 
held by the law, or its grasp is a nullity; 
that arm becomes the arbitrary oppressor of 
the prisoner, and not the representative in- 
strument of justice, unless thus strength- 
ened. The law assumes now to enforce its 
terrible penalty; it assumes to take human 
life,— what man cannot give. 

The criminal law always, in its worst days, 
had its theoretical "and even its real offsets 
of benefits and privileges, which were se- 
cured to the victim as an inheritance. These 
have always made up the forms of the crim- 
inal system. It is only by due process of 
law that a man is to be punished. All of 
this cause has now passed into the record; 
justice must stand on that record: and its 
grasp is powerless unless the forms of jus- 
tice sustain it • Arbitrary power is no attri- 
bute of that criminal arm. 

We have thought it proper to bring this 
record to the attention of the court. Now, 
as the gibbet looks down on a powerless 
man, we ask the representative ministers of 
human justice to pause, and with us review 
this criminal record, to see to it from begin- 
ning to end that it shows the forms of jus- 
tice in all its parts, to the end that, if it be 
found valid, the law shall have its course 
and be glorified,— if it can be glorified by hu- 
man blood; but, if it be found not so, to the 
end also that the great axe be arrested, and 
stayed at least until it can rise and fall with 
law to sustain it I am desired merely and 
strictly to open the errors, others are to en- 
force them. They need no statement in de- 
tail. 

What must the criminal record show, and 
does this record come up to the standard? 
That is in substance the whole question here 
*it issue. 

I. What now is this record of which we 
speak so much? The record may, perhaps 
with sufficient accuracy, be denominated the 
contemporaneous history of a judicial pro- 
ceeding from beginning to end. That record 
imports absolute truth, and for it there can 
be no intendment and no presumption. This 
record has gone into parchment. For to-day 
and all time that is the history of this cause. 
See Sayles v. Briggs, 4 Mete. [Mass.] 421; 
Co. Litt 260a; Com. Dig. "Record," A, F; 
Fowler v. Byrd [Case No. 4,999a]; 7 Com. 
Dig. tit "Record," A. 

II. What must and should that record of a 
capital felony contain? We claim that the 
only reliable answer to that question is con- 
tained in this proposition, namely: — 

The record should contain an exact and 
formal statement in the present tense of every 
fact necessary *to show demonstrably that 
judicial proceeding right and proper in all its 
stages,— showing clearly, without equivoca- 
tion, doubt, or uncertainty, every fact neces- 
sary to justify the final act of sentence. It 



must be as exact as an indictment; if so 
exact it is sufficient, if not so exact and defi- 
nite it is insufficient The circuit court is 
one of limited and specific jurisdiction. This 
record must affirmatively show all the alle- 
gations necessary for that specific jurisdic- 
tion. Dyson v. State, 26 Miss. (4 Cushm.) 
362. 

III. This record is so faulty, defective, and 
insufficient as to impose upon the judicial 
function the imperative duty of setting it 
aside as a nullity, recalling the sentence, and 
retrying the prisoner. 

1. The record must show the verdict of the 
jury in all cases of capital felony to have 
been delivered in open court in the presence 
of the prisoner. Co. Litt. 227b; 3 Inst 110; 
2 Hawk. P. C. (Ed. 1824) c. 47, § 2; 2 Hale, 
P. C. 300; Bac. Abr. "Verdict," B; 2 Gabb. 
Cr. Law (Dublin Ed. 1843) 529; Archb. Or. 
PL (London Ed. 1856) 146. 

2. The fourth and sixth assignments are 
valid. The entry of the proceedings in the 
past tense is fatal on error. 2 Saund. 393; 
2 Gabb. Cr. Law, 563. The moment the crim- 
inal record comes to the past tense in tne 
chronicle of the acts going on at the trial, 
we lose on the record the personal presence 
of the prisoner, without which, in all stages 
of a criminal proceeding, it is an absolute 
nullity. 

3. The seventh, eighth, ninth, and tenth as- 
signments show that the record has no suf- 
ficient adjudication of guilt for the felony 
charged. 

For all that appears on .this record, Plum- 
er may have been adjudged guilty of man- 
slaughter; which sentence ' would not war- 
rant the penalty of death. See form of en- 
try of verdict on the record, in Archb. Cr. PI. 
(1856) 147; also form of judgment, Id. 152. 

TV. The criminal record once entered up, 
and the term of the court at which the rec- 
ord was made up being ended, that record 
becomes the property of the defendant, and 
m it he has a vested right; to it he and his 
posterity have a right to appeal in all coming 
time as the permanent history of the judicial 
proceeding; it cannot be altered or amended. 

"When once the judgment is solemnly en- 
tered on the record, no court can make any 
alteration in it; but if any material defect 
appear on the face of it, it can still be re- 
versed by writ of error." Archb. Cr. PI. 
(Eng. Ed.) 153; Sayles v. Briggs, 4 Mete. 
[Mass.] 421. 

"When proceedings have been entered up- 
on the record, the common-law power of 
amendment ceases; for the judges at com- 
mon law were prohibited from allowing al- 
terations to be made in- any record." Britton, 
Proem. 2, 2; Smith, Lead. Cas. Eq. (oth Ed.) 
p. 589, note 1; see Bull. N. P. 321; 3 BL 
Comm. 407; 1 Bac. Abr. tit. "Amendment," 
G. P. 167; 2 Sell. Prac. 458; Short v. Kel- 
logg, 10 Ga. 182; Gibson v. Wilson, 18 Ala. 
63; Id. 438; 2 Gude, Prac. 137; 1 Com. Dig.' 
K, "Amendment"; St 8 Hen. VI. c. 12. 
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The statutes of jeofails never extended at 
common law to the king's criminal process. 

V. This petition with its assignment is the 
proper and established mode for reaching 
these questions in this court, and opens, like 
the general writ of error, "every substantial 
defect appearing on the face of the record"; 
including "irregularity in the verdict or judg- 
ment, or any manifest error on the face of 
the record." Arehb. Cr. PL 161; 4 Bl. Comm. 
391; 1 Chit Or. Law, 747; Pickett's Heirs v. 
Legerwood, 7 Pet. [32 U. S.] 144. 

1. It has been already adjudicated, contra- 
ry to our hopes and against our confident ex- 
pectations, that no writ of error lies from 
the supreme to the circuit court in any crim- 
inal case. 

2. It must follow then, that this is the 
highest court of error in a criminal case, 
and the remedy in error must be open be- 
fore it. That is to say, it having been held 
that no writ of error lies from the su- 
preme to the circuit court in such a case as 
this, it must follow that the circuit court is 
the supreme court having jurisdiction: for 
before all supreme legal tribunals, from 
which there is no appeal, the writ of error 
coram nobis lies, in the very nature of things. 

3. The final remedy in error somewhere, is 
a fundamental element in every judicial sys- 
tem in both civil and criminal cases. There 
can, in the very nature of things, be no com- 
plete judicial system without this final re- 
dress for judicial mistakes. Whether the 
given case is a proper one for the remedy 
is one thing, but that there is such remedy 
is inherent. 

4. The locality of the redress must be in 
the highest court having jurisdiction of the 
subject-matter. If there is no remedy by er- 
ror from the supreme to the circuit court in 
criminal cases, the circuit court is the high- 
est court of criminal jurisdiction in such 
cases, and the writ of error coram nobis 
must be maintainable. 

5. It is no answer to say that in this case 
some of the points were made and then 
waived on motion for new trial, or that all 
of them were open in arrest. All this is true 
of most questions raised in error. 

6. Nor is it any answer to say that the cir- 
cuit court, being created by statute, has no 
common-law jurisdiction or process, as it con- 
fessedly has the common-law procedure in 
pleading, practice, and evidence; and these 
questions plainly relate to procedure. 

To an inquiry upon these several points, 
and to a more elaborate enforcement of these 
suggestions, my associates ask attention; 
and, that their better words may be heard, I 
give way to them. 

Mr. Heard followed upon the same side. 
Most of his propositions are stated in the 
preceding ease, and he supported them by 
the authorities there referred to, and many 
others to the same effect. 

Mr. Butler then followed in vindication of 
the petitioner's right to the writ, and in sup- 



port of the validity of the various errors as- 
signed. He commenced by announcing what 
he claimed to be a canon of criticism and 
judgment upon a record in a case of capital 
felony in the United States courts, namely, 
that the record must be a memorial of all the 
proceedings of the court, and that nothing 
can be taken by intendment. 

The United States were sometimes said to 
have no common law; but yet he claimed 
that they did have common law in definition, 
remedy, and procedure, though not in juris- 
diction or power. It was not exactly the com- 
mon law of England, but it might be well 
enough defined the common law of England 
as practised here. On this ground he sup- 
ported and invoked the English decisions in 
cases of definition, remedy, and procedure. 
He then proceeded to discuss the validity of 
the errors assigned. If his canon was cor- 
rect, he believed that the court must decide 
that this record was faulty to such a de- 
gree that they must set it aside. 

He took up the errors assigned in the same 
order as that he adopted in arguing in sup- 
port of the application in the preceding case, 
and he supported his propositions by tii& 
same authorities. 

C. L. Woodbury, Dist. Atty., and Milton 
Andros, Asst. Dist. Atty., for the United 
States. 

1. The process invoked is not included in 
the grant to this court by the process act. 
There is no criminal jurisdiction for the Unit- 
ed States court in criminal matters. 

2. The averments in the indictment re- 
garding the nationality of the vessel are 
such that the jurisdiction of this court at- 
taches. For the limitations which have been 
put upon this jurisdiction, see U. S. v. Bow- 
ers, 5 Wheat. [18 U. S.] 197. For those re- 
fused by the court, see the applications in 
Furlong's Case, Id. 203, and in U. S. v. 
Holmes [Case No. 15,382], 

The distinction between piracy and mur- 
der was elaborately argued by Mr. Marshall, 
afterwards chief justice, in Nash's Case [U. 
S. v. Robins, Case No. 16,175], which see. 

The act of 1825 [4 Stat. 115] was passed 
to distinguish piracy from murder. See Act 
1790 [1 Stat. 181]; also 5 Wheat. [18 U. S.} 
197. 

The jurisdiction extends on board any ves- 
sel not belonging to a foreign nation, and 
this is the gist of Nash's Case. No American 
ship loses her nationality, except by a sale- 
to a foreigner. 

Statutes also extend to ships built after 
the act, or before the act, or ships forfeited 
for breach of laws and to foreign wrecked 
vessels. 

The averments of residence and character 
of vessel are sufficient. Jurisdiction is mat- 
ter en pais. Ship's papers are not decisive. 
U. S. v. Bowers, 5 Wheat. [18 U. S.] 199-204, 
7th point, 206. 

And the burden of proof is on the defend- 
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ant. Lyle v. Rodgers, 5 Wheat. [IS U. S.] 
419. 

Is the allegation that the owners were citi- 
zens of the United" States sufficient? U. S. 
v. Furlong, Id. 203; U. S. v. Imbert LCase 
No. 15,438]. Jurisdiction is not limited to 
vessels owned by citizens of United States. 
Congress has police jurisdiction on the high 
seas, irrespective of the nationality of the 
vessel, under its power to regulate commerce. 
See U. S. v. Coombs, 12 Pet. [37 U. S.] 72-78. 
Acts 1820-1825 on slave-trade. Act 1807, § 
7, vessels hovering on the coast to land 
slaves. [2 Stat. 428.] Act 1S47, § 1, alien ves- 
sels depredating on our commerce when 
there is a treaty with their country. [9 Stat. 
175.] Act 1804, § 1, on burning ships. [2 
Stat. 290.] Act 1825, § 4, murder or stab- 
bing where the party dies on land. See, 
also, section 5 [4 Stat. 115, 116]. So also in 
piracy, see below, and other offences against 
the law of nations. Prima facie, parol proof 
of the averment was sufficient. U. S. v. 
Peterson [Case No. 16,037]; U. S. v. Bowers, 
5 Wheat. [18 U. S.] 204, 206. And the bur- 
den is afterwards on the defendant Lyle v. 
Rodgers, Id. 419. 

The regularity of the ship's papers has no 
relation under these acts (1825 or 1790) to 
the offence. U. S. v. Peterson [supra]; Mc- 
Clung v. Ross, 5 Wheat. [18 U. S-] 119; U. 
S. v. Bowers, Id. 204, 206; Lyle v. Rodgers, 
Id. 418; U. S. v. Holmes [Case No. 15,382]. 

The authorities cited for the prisoner, 
which refer to the forfeiture of ships, are 
not applicable, as the nationality remains 
unchanged by the forfeiture. Reference is 
made to the registry act, but it does not 
limit the scope of the acts of 1790 and 1825. 
Its objects are purely commercial. U. S. v. 
Gibert [Case No. 15,204]. 

Before CLIFFORD, Circuit Justice, and 
SPRAGUE, District Judge. 

CLIFFORD, Circuit Justice. Prior to the 
_ filing of the petition in this case, the prisoner 
had been indicted and convicted, in the cir- 
cuit court for this district, of the crime of 
wilful murder upon the high seas, and out of 
the jurisdiction of any particular state, and 
having waived and withdrawn the respective 
motions for new trial and in arrest of judg- 
ment, which he filed subsequent to the ver- 
dict of the jury, he had been sentenced by 
the court to suffer the punishment of death, 
as provided by the act of congress under 
which the indictment against him was found. 
4 Stat. 115. Convicted, by the verdict of the 
jury, of the crime charged in the indictment, 
and having received the final sentence of the 
law, he was remanded to prison, under a 
warrant issued in due form for that purpose, 
where he remained awaiting the execution of 
the sentence, until the 2d of July, 1859, when 
the petition in this case was filed. Though 
the prisoner had withdrawn the motions usu- 
ally employed in criminal cases to correct er- 



rors in the rulings and instructions of the 
court, and for arresting the judgment when 
the indictment is defective and insufficient, 
he still insists that there are defects and er- 
rors in the process and proceedings, and also 
in the record and judgment in the ease, as 
set forth in the paper annexed to the peti- 
tion, and marked "assignment of errors," and 
prays the court that "the record and judg- 
ment may be set aside, reversed, stayed, res- 
pited, reprieved, annulled, and held « for 
naught, and that he may be discharged there- 
of, and be suffered to go without day." 
Eighteen supposed errors are set forth in the 
paper annexed to the petition, but they were 
classified at the argument under twelve 
heads, and it will be convenient for the court 
to follow the order 'adopted at the bar. Be- 
fore considering the respective errors, how- 
ever, as set forth in the paper before referred 
to, it becomes necessary to inquire and de- 
termine whether the circuit court possesses 
the power to re-examine, reverse, set aside, 
and annul its own judgments in such a ease, 
in this form of proceeding. Nothing is bet- 
ter settled than the rule of decision that the 
circuit courts have no common-law jurisdic- 
tion in criminal cases, and it necessarily re- 
sults from that proposition that the answer 
to the inquiry as to the power of the court 
to grant the prayer of the petition must de- 
pend upon the construction of the act of con- 
gress organizing the judicial system of the 
United States, and other kindred acts upon 
the same subject U. S. v. Hudson, 7 Craneh 
[11 U. S.] 32; U. S. v. Coolidge, 1 Wheat [14 
U. S.] 415; U. S. v. Bevans, 3 Wheat [16 
U. S.] 336; Pennsylvania v. Wheeling Bridge 
Co., 13 How. [54 U. S.] 563. 

Acts not previously defined as an offence 
against the authority of the United States 
cannot be punished as such, as the United 
States have no unwritten criminal code to 
which resort can be had as a source of ju- 
risdiction in such cases. Conkl. Treat 168. 
Courts which originate in the common law 
possess a jurisdiction which must be regulat- 
ed by their common law, until some statute 
shall change their established principles; but 
courts which are created by written law, and 
whose jurisdiction is defined by written law, 
cannot transcend that jurisdiction. Ex parte 
Boleman, 4 Craneh [8 U. S.] 93; U. S. v. Lib- 
bey- [Case No. 15,597]; U. S. v. Wilson [Id. 
16,731]. 

Circuit courts were created by the judiciary 
act, and they are courts of limited and spe- 
cial jurisdiction; and being without any com- 
mon-law authority to try or punish offenders, 
except for contempt they cannot exercise any 
power, in a criminal case, not derived ex- 
pressly or impliedly from an act of congress. 
Exclusive cognizance of all crimes and of- 
fences cognizable under the authority of the 
United States was conferred upon the cir- 
cuit courts by the eleventh section of the ju- 
diciary act except in eases where the same 
act authorized the district courts to exercise 
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the same jurisdiction; and the same section 
provides that the circuit courts shall have 
concurrent jurisdiction with the district 
courts of the crimes and offences cognizable 
in the district courts. 1 Stat. 79. Those ex- 
ceptions from the exclusive cognizance of the 
circuit courts over crimes and offences com- 
mitted against the authority of the United 
States were comparatively few at that period 
of our history; but the third section of the 
acfr=6f the 23d of August, 1842, provides that 
the district courts shall have concurrent ju- 
risdiction with the circuit courts of all crimes 
and offences against the United States, the 
punishment of which is not capital. 5 Stat. 
517. Indictments for all offences against the 
United States may be found either in the 
district or circuit court, and may, on motion 
of the district attorney, and by the order of 
the court where pending, to be entered on its 
minutes, be transmitted from one court to the 
other for trial; except that indictments for 
capital offences found in either court are tri- 
able only in the circuit court; and, if found 
in the district court, they must be remitted 
to the circuit court for that purpose. 9 Stat. 
72. Except as to capital offences, the circuit 
and district courts, in the exercise of juris- 
diction in criminal cases, are courts of con- 
current and co-ordinate powers, the former 
bearing no relation whatever to the latter as 
an appellate tribunal. The authority to re- 
examine, by writ of error, final judgments in 
civil actions, rendered in a district court, is 
conferred upon a circuit court where the 
matter in dispute, exclusive of costs, exceeds 
the sum or value of §50; but the acts of con- 
gress nowhere authorize the circuit courts to 
re-examine by writ of error, or in any other 
manner, the rulings or judgments of the dis- 
trict courts in criminal cases. District courts 
as well as circuit courts have power to grant 
new trials in all cases where there has been 
a trial by jury, for reasons for which new 
trials have usually been granted in the courts 
of law, meaning the common-law courts of 
the state; and that power extends to the set- 
ting aside of verdicts in criminal cases as 
well as in civil actions in courts of original 
jurisdiction. New trials may be granted, in 
favor of the accused, to correct an erroneous 
ruling of the court in admitting improper tes- 
timony or in rejecting proper and material 
testimony, for misdirection of the court," or 
for the misconduct of the jury, or for newly 
discovered testimony, or because the verdict 
is against the evidence or the weight of the 
evidence, as in civil actions at common law. 
Judge Story held, in U. S. v. Gibert [Case No. 
15,204], that a new trial could not be granted 
in a case where the punishment was death; 
but it is now everywhere held that a new 
trial may be granted in such a ease, "on the 
application of the accused. U. S. v. Wil- 
liams [Id. 16,707]; People v. Morrison, 1 
Parker, Cr. R. 625; 2 Benn. & H. Lead. Cr. 
Gas. 404; Reg. v. Scaife, 2 Denison & P. 
Crown Cas. 2S1; Campbell v. Reg., 11 Adol. 



& EI. (N. S.) 814; King v. Reg. 14 Adol. & 
EL (N. S.) 31. 

Effective means are provided and ample 
facilities afforded to the aceused, in a crim- 
inal case, for testing the jurisdiction of the 
court, and the sufficiency of the indictment, 
as far as such objects can be accomplished in 
the same court, without any such resort as 
that which is proposed in the case before the 
court. Before pleading, the accused may, if 
be sees fit, move to quash the indictment, 
setting forth as reasons one or both of those 
causes, and if that motion is overruled, he 
may demur to the indictment either generally 
or specially; and the settled practice of the 
court is, that if the demurrer is overruled, 
the judment of the court, if the charge is of 
the grade of felony, shall be respondeat oust- 
er, as at common law. Both of these reme- 
dies are open to the accused before he is re- 
quired to plead to the merits, and after ver- 
dict, if he does not prevail before the jury, 
he may file a motion in arrest of judgment, 
alleging the same defects; and the rule is 
equally well settled that such a motion, like 
a demurrer, not only calls in question the ju- 
risdiction of the court, and the sufficiency of 
the indictment, but extends also to any error 
in law which is apparent in the record. 

Since the decision in the preceding case, 
[Case No. 16,055] it may be assumed with- 
out further argument that a writ of error 
from the supreme court to the circuit court, 
or from the circuit court to the district court, 
will not lie in any criminal case, because 
there is no provision in any act of congress 
authorizing any such proceeding, whether the 
charge be felony, or only a misdemeanor; but if 
it be true that a writ of error may be sued out 
in this case, to be heard in the circuit court 
where the trial was had, and where the judg- 
ment was rendered, then the same right may 
be exercised in every criminal case as well 
in the district court as in the circuit court; 
and the rule is just as applicable in misde- 
meanors as in the case before the court, which 
is expressly declared by the act of congress 
to be a felony. Either the right exists with- 
out any limitation, or it does not exist at all; 
and if it does exist, it may be exercised in 
every criminal case, whether the judgment 
was rendered in the district or circuit court, 
and whether the charge is a felony, punisha- 
ble with death, or a mere misdemeanor. Sev- 
enty years having elapsed, or nearly so, since 
our judicial system was organized, the con- 
clusion would seem to be a reasonable one 
that if there is any foundation for the right 
claimed to be exercised in this case, some 
trace of a prior exercise of it, or of a claim 
to exercise it in a criminal case, would be 
found in some reported decision of the cir- 
cuit or district courts; but no such decision 
is referred to, nor is it even suggested in 
argument that any such right in a criminal 
case was ever before claimed in either of 
those courts. Errors of fact in the process 
issued in a civil action, or such as happened 
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through the fault of the clerk in the record of 
the proceedings prior to the judgment, might 
be corrected at common law by a writ of er- 
ror sued out and returnable in the court where 
the action was commenced and where the 
judgment was rendered. When granted to re- 
examine a judgment rendered in the king's 

t bench, the writ was called a writ of error 
coram nobis, because it was founded upon a 
record and process described in the writ as 
remaining "before us," in accordance with 
the theory that the sovereign of the kingdom 
presided in the eourt. 2 Tidd, Prac. (Am. 
Ed. 1836) 1137; Jaques v. Cesar, 2 Saund. 101, 
note 1; De Witt v. Post, 11 Johns. 460. Such 
writs might also be sued out in the common 
pleas for a like purpose, that Is, for the cor- 
rection of errors of fact in the process of a 
civil action, or such as happened in the record 
of the proceedings through the fault of the 
clerk; but the writ when sued out and return- 
able in the latter court was denominated a 
writ of error coram vobis, because the writ 
was directed to "you and your associates," 
meaning the chief justice and the other jus- 
tices of that court 1 Archb. Cr. Prac. (6th 
Ed.) 504. Apart from the fact that these 
formal differences designated the particular 
court in which the judgment was rendered, 
and to which the writ was returnable, they 
were never of any practical importance, as 
the office of the writ of error was the same 
in both courts. Where the error is one of 
fact, and not of law, a writ of error coram 
nobis in the king's bench, or coram vobis in 
the common pleas, lies in the same court, as 

-^ where the defendant, being under age, ap- 
• peared by attorney, or where the plaintiff or 
defendant was a married woman at the com- 
mencement of the suit, or died before verdict, 
'or before interlocutory judgment. 2 Tidd, 
Prac. 1137; 1 Arch. Cr. Prac. 504; 2 Sell Prac. 
363. 

Errors of the description mentioned are* 
usually corrected in the federal courts on' 
motion to amend, supported, if need be, by 
affidavit; but reported cases may be found in 
which it was claimed that a writ of error 
would lie in the same court to reverse the 
judgment on account of such defects. In- 
stances of the kind are not numerous, but the 
practice is not entirely unknown, though it 
has never received the sanction of the su- 
preme court. Picket v. Legerwood, 7 Pet 
[32 TJ. S.] 144. Resort to that remedy has 
certainly been had in a few instances in the 
circuit courts in civil cases, but the writ of 
error is usually denominated a writ of error 
coram vobis, as It is directed to the justices 
of the court where the judgment was ren- 
dered; and all the authorities agree that if the 
error be in the judgment itself, and not in the 
process, a writ of error does not lie in the 
same court to correct it; and the supreme court 
has decided that it is not one of those remedies 
over which the supervising power of that 
court is given by law. Picket v, Legerwood, 
Id. 148; Waldron v. Craig, 9 Wheat. [22 U. 
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SJ 576; 2 Sell. Prac. 399. Called by whatever 
name the writ may be, strong doubts are en- 
tertained whether the circuit courts are au- 
thorized to re-examine their own judgments 
even in civil cases in that mode of proceed- 
ing, as the judiciary act contains no regula- 
tions whatever for the exercise of any such 
power. Such a writ that is, the writ of er- 
ror coram nobis, will undoubtedly lie in the 
king's bench, as before explained, for the cor- 
rection of errors of fact in the process, or for 
such as occurred through the misprision of 
the clerk; and it is equally clear that the pow- 
er to revise such errors in that mode, extends 
in that court to criminal cases as well as to 
civil cases, and that when' exercised in the 
re-examination of criminal cases, it extends 
to questions of law as well as questions of 
fact; but the better opinion is that the juris- 
diction in criminal cases, except that it ex- 
tends to questions of law as well as questions 
of fact, is no more comprehensive than in 
civil cases. Peg. v. O'Connell, 7 Ir. Law R. 
356, 357; 9 Vim Abr. 491; 1 Fitzh. Nat Brev. 
2. Proceedings in error under that process do 
not anywhere extend to the judgment in civil 
cases, as a writ of error for that purpose 
must be brought in another and superior tri- 
bunal. Picket v. Legerwood, 7 Pet [32 U. 
S.] 148; Rolle, Abr. 746; Sell. Prac. 363; 3 Bac. 
Abr. 366, Error 6, 366; 3 Bl. Comm. 407, note 
3; 4 Petersd. Abr. 255, Error a, note 3. 

Writs of error in case of treason or felony 
could never be sued out ex debito justitise 
and it was necessary at common law, even 
in cases below felony, to obtain the fiat of tbp 
attorney-general, before the proper clerk could 
issue the writ 1 Chit. Cr. Law, 369; Rex 
v. Wilkes, 4 Burrows, 2551; Lavett v. People. 
7 Cow. 340; Reg. v. Paty, 2 Salk. 503; 2 Gude, 
Prac. 219. 

Applications for a writ of error were never 
granted at common law without being first 
subjected to some preliminary examination; 
and the same remark may be made of the 
practice in the state courts in all cases where- 
the applicant stands convicted of an offence 
punishable with death. 1 Archb. Cr. Prac. 
717. Direct authority to grant a writ of er- 
ror in a criminal case is not conferred upon 
the circuit or district courts, nor is there an 
act of congress which contains any regulation 
upon the subject; so that if the right to the- 
writ exists at all, it exists in every case, as ai 
common-law right, whether the applicant- 
was convicted and sentenced in the circuit 
or district court, and without any necessity 
that the writ should be previously allowed, 
by the court or by the prosecuting officer.. 
Dugdale's Case, 1 Dears. Crown Cas. 78; 2" 
Gude, Prac. 219; Reg. v. Paty, 2 Salk. 503;: 
Archb. PI. & Ev. (15th Ed.) 167. Authority 
to grant the writ of error in this case, it is- 
contended, may be deduced from the four- 
teenth section of the judiciary act which pro- 
vides, among other things, that the federal" 
courts "shall have power to issue writs ^cf 
scire facias, habeas corpus, and all other- 
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writs not specially provided for by statute 
which may be necessary for the exercise of 
their respective jurisdictions, and agreeably 
to the principles and usages of law"; but the 
jurisdiction of the court over the case, as 
given by the eleventh section of the act, was 
completed when the petitioner had been in- 
dicted, tried, convicted, and sentenced, and 
remanded to prison, and was there remaining 
awaiting the execution of the final sentence 
of the law, and the case had passed from the 
docket of the court Other writs besides 
writs of scire facias and habeas corpus may 
be issued, it is said, though not specially pro- 
vided for by statute, if they are necessary 
for the exercise of the jurisdiction of the 
court; and it must be conceded that such is 
the language of that clause of the section, but 
the very words of the section are, that such 
other writs may be issued when necessary for 
the exercise of their jurisdiction. Unless the 
writ is necessary to the exercise of jurisdic- 
tion already vested in the circuit court, the 
power to issue the writ cannot be deduced 
from that clause; but the uniform construc- 
tion given to the provision is that congress 
only intended to vest the power to issue such 
"other writs" in cases where the jurisdiction 
already existed, and not where the jurisdic- 
tion was to be acquired by means of the writ 
to be issued. M' Clung v. Silliman, 6 Wheat. 
[19 U. S.] 601; Mclntire v. Wood. 7 Crancn ! 
[11 U. SJ 506; Kendall v. U. S-, 12 Pet. [37 
U. S.] 624. 

Completed as the proceedings in the case j 
were, the circuit court, at the date of this 
application, had no more power over it than 
if the indictment had never been found. Ex- 
amined closely, it is quite clear that the the- 
ory of the petitioner does not assume that the 
writ is necessary to the exercise of any juris- 
diction conferred by any other provision in 
any act of congress; but the argument is, that 
the clause in question confers the right to is- 
sue that writ, and that the power to grant 
the writ carries with it the power to exercise 
the jurisdiction under it as known and under- 
stood at common law. Grant that theory, and 
the consequence would be that the circuit 
courts would at once become courts of gen- 
eral jurisdiction, as the exceptions in the act 
of congress may be supplied by the act of the 
court in issuing the appropriate writ under 
that clause of the fourteenth section of the 
judiciary act. Apart from the power to is- 
sue "such other" writs in aid of jurisdiction 
already existing, there is no provision contain- 
ed in the judiciary act which affords any sup- 
port to the theory of the petitioner, nor does 
the act contain any regulations upon the sub- 
ject; and the court is of the opinion that the 
construction attempted to be given to the 
clause referred to, is as unwarranted by its 
language as it is unsupported by the usages 
and practice of the circuit courts. Motions 
for new trial and in arrest of judgment are 
common in the circuit courts; but the settled 
practice is, that the latter as well as the for- 



mer must be made before the sentence is pro- 
nounced. Such certainly was also the gen- 
eral rule at common law, but authorities are 
not wanting which assert the doctrine that 
the court might under special circumstances 
alter the sentence, or even arrest the judg- 
ment, without any motion being made, at any 
time during the same term, for good cause 
shown, or for errors apparent in the record. 
King v. Price, 6 East, 323; King v. Wadding- 
ton, 1 East, 146; 1 Archb. Cr. Prac. & PI. 186; 
State v. Harrison, 10 Yerg. 542; Rex v. Look- 
up, 3 Burrows, 1901; Miller v. Pinkie, 1 Park. 
Cr. R. 374; Com. Dig. "Indictment," note; 1 
Chit. Cr. Law, 663; Com. v. Hearsey, 1 Mass. 
139; Rex v. Justices of Leicestershire, 1 Maule 
& S. 442; Holden's Case, 2 Leach, 1026. Ex- 
treme cases may be imagined where the court 
would be justified in exercising that extraor- 
dinary power, as if it appeared that the act 
of congress under which the indictment was 
drawn had been repealed, or if it appeared in 
a case like the present that the person alleged 
to have been killed was in full life. In- 
fluenced by that consideration, and in view of 
the fact that a motion in arrest of judgment 
as well as a motion for new trial was sea- 
sonably made in the case, and withdrawn 
and waived, the court will examine the sev- 
eral causes of error set forth in the assign- 
ment annexed to the petition. Causes one 
and two may be considered together, as they 
have respect to the jurisdiction of the court. 
They are as follows: — 

1. That there is no sufficient averment in 
the indictment that the circuit court had 
jurisdiction of the offence alleged to have 
been committed by the prisoner. 2. That • 
there is no sufficient averment therein that 
the supposed injured party was alleged to 
have been at the time within or under the 
protection of the United States, or in the 
peace thereof. Wilful murder, it is sug- 
gested, although committed upon the high 
seas, may not be cognizable in any circuit 
court of the United States, and the sugges- 
tion is doubtless correct; but the indict- 
ment in this case alleges in addition to those 
words, which are of essential importance, 
that the crime was committed "in and on 
board of" a certain ship called the "Junior, 
then and there owned by and belonging to" 
the four persons therein named, all of whom 
are alleged to be "citizens of the United 
States"; and the further allegation is, that 
all the criminal acts of the prisoner, in 
eluding both the felonious assault, with mal- 
ice aforethought, and the mortal wound 
which terminated the life of the deceased, 
were committed within the admiralty and 
maritime jurisdiction of the United States, 
and within the jurisdiction of this court, 
and out of the jurisdiction of any particular 
state of the said United States. Exception in 
point of fact is not taken to any of these gen- 
eral averments, but the real objection of the 
prisoner is, that the allegation that the ship 
is owned by and belongs to certain citizens 
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of the United States is not sufficient to show 
that the Junior was a ship of the United 
States within the meaning of the aets of 
^congress giving jurisdiction to the circuit 
courts in criminal cases. He refers to the 
first section of the act requiring ships and 
•vessels to be registered, and insists that the 
first four counts of the indictment are had 
t>eeause they do not contain the allegation 
that the Junior was a ship of the United 
States, but those counts and each of them 
do contain the allegation that the ship was 
"owned by and belonging to" certain per- 
sons therein duly described by their appro- 
priate names, and it cannot be doubted that 
-those words constitute a sufficient averment 
as to the ownership of the vessel, and inas- 
much as the persons named as such owners 
are alleged to be citizens of the United 
.States, the argument that the national char- 
acter of the ship is uncertain on the face of 
,the indictment, is entirely unsupported, and 
without any foundation. 1 Stat. 287.' Ships and 
vessels are required to be registered or en- 
rolled, it is conceded, in order to be enti- 
tled to the benefits and privileges which 
the register and enrolment confer, but those 
documents are not indispensable in a pros- 
ecution for piracy or murder on the high 
seas, as the register or enrolment of the 
vessel may be in the name of one person 
while the property of the vessel is in an- 
other; and the rule is well settled that the 
property or national character of a vessel 
is matter in pais, and that it may be proved 
by parol testimony. U. S. v. Griffin, 5 
Wheat [18 U. S.] 205; U. S. v. Pirates, Id. 

/ 199. Indictments founded on the section un- 
der consideration'must allege that the of- 
fence was committed out of the jurisdiction 

of any particular state as well as that it 

was committed upon the high seas, because 
those words are contained in the section 
defining the offence, and because the circuit 
courts have no jurisdiction of the crime of 
murder, even though the crime was com- 
mitted on board a ship of the United States, 
as defined in the registry act, if the ship 
at the time was within the fauces terrse, as 
the enclosed or landlocked waters of a bay, 
creek, baven, or basin are not recognized, 
In criminal cases like the present, as form- 
ing a part of the high seas. U. S. v. Bev- 
ans, 3 Wheat [16 U. SJ 386; U. S. v. Boss 
tCase No. 16,196]; U. S. v. Smith [Id. 16,337]; 
U. S. v. Robmson [Id. 16,176]; U. S. v. 
Grush [Id. 15,26S]; U. S. v. Griffin, 5 Wheat 
[18 U. S.] 203. Circuit courts, it must be 
conceded, do not possess jurisdiction of the 
crime of murder when committed on board 
a foreign vessel, except to a very limited 
extent, and never where the perpetrator of 
the crime, and the deceased, were both for- 
eigners. On the contrary, the general rule 
is that such courts have no jurisdiction of 
the offence even when committed upon the 
high seas, except when committed on board 
a ship or vessel of the United States, unless 



it appears that the vessel was sailing under 
no national flag. But persons indicted un- 
der that section cannot be shielded from the 
punishment annexed to the offence, because 
the master of the vessel did not have on 
board the register or the enrolment of the 
vessel, nor can they be so shielded even if 
it appear that the vessel was never legally 
registered or enrolled, if she was owned by 
and belonged to citizens of the United 
States, and that the deceased as well as 
the prisoner was in and on board the vessel 
at the time the felonious homicide was com- 
mitted. Proof of the most satisfactory 
character was exhibited to the jury that 
the deceased was a citizen of the United 
States, and that he was the master of the 
ship, duly appointed according to law; that 
the prisoner was in and on board the ship 
when he committed the felonious assault, 
and inflicted the mortal wound; that the 
ship was owned by and belonged to citizens 
of the United States residing at New Bed- 
ford, in this district; that she was duly reg- 
istered at the custom-house in that collec- 
tion district; that she sailed from that port 
on a whaling voyage; that the alleged of- 
fence was committed by the petitioner while 
the vessel was cruising for whales, in the 
Indian Ocean, under the protection of the 
flag of the United States; and the court is 
of the opinion that the allegations of the 
indictment are sufficient to warrant the in- 
troduction of those proofs, and consequently 
that there is no error in that part of the 
record. U. S. v. Pirates, 5. Wheat. [18 U. S.] 
199. Suppose it was otherwise, still the 
judgment ought not to be arrested for that 
cause, as the fifth count of the indictment 
contains the allegation that the Junior was 
an "American vessel then and there be- 
longing to a citizen or citizens of the United 
States." Two objections, however, are tak- 
en to that count, which will be briefly con- 
sidered. 1. That the averment that the ship 
-was an American vessel is not sufficient, as 
the words of the registry act before men- 
tioned are "ships and vessels of the United 
States"; but there is no merit in the ob- 
jection, as the two phrases are used indis- 
criminately in the acts of congress defining 
offences, and may well be regarded as 
synonymous in criminal pleading in the fed- 
eral courts, as applied to ships and vessels 
belonging to private owners. 2. That the 
count is also bad because it alleges that the 
names of the owners of the ship are un- 
known, whereas their names are set forth 
in the four counts preceding; but the ob- 
jection must be overruled, as the prosecutor 
is always allowed that privilege where the 
evidence is conflicting, or the real owner- 
ship is in any doubt. The next objection is 
founded on the third cause set forth in the 
assignment of errors, which is to the effect 
that -the prisoner was not permitted to exer- 
cise his constitutional right of challenge to 
the jurors impanelled for his trial. Chal- 
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lenge for cause is doubtless a constitutional 
right, as without its exercise the prisoner 
might he deprived of an impartial jury, but 
the peremptory challenge is a privilege con- 
ferred by law, which may he enlarged, 
abridged, or annulled by the legislative au- 
thority. Twenty peremptory challenges, 
however, are allowed by law in the federal 
courts, to a prisoner charged with the crime 
of murder, and no trial in such a ease would 
be a legal one if that privilege was not ful- 
ly accorded to the prisoner. Four persons 
were joined in the same indictment in this 
case, and two counsel were assigned to 
each by the court, at their request, before 
they were required to plead to the merits, 
and they exercised the right of challenge to 
the full extent allowed by law, as was ad- 
mitted by the counsel of the prisoner at the 
argument. They could not deny that fact; 
but the precise objection is that no such 
statement is set forth in the record of the 
case. Such facts are not usually set forth 
in the record, nor is it necessary that they 
should be where the right is fully enjoyed 
by the prisoner to his entire satisfaction 
and that of his counsel. Where objections 
are made, they should be entered in the min- 
utes of the court, and if overruled, the court 
will save the question whenever thereto re- 
quested by the prisoner or his counsel. 
Causes four and sixteen will be considered 
together. They are as follows:— 

1. That it does not appear by the record 
that the prisoner was present at the im- 
panelling of the jury or at the trial; or, 2d, 
when the verdict was rendered by the jury. 
But it is not possible to sustain any one of 
those objections, as they are not correct in 
point of fact. By the record it appears that 
the prisoners were severally set at the bar, 
and had the indictment read to them, and 
that they severally pleaded that they were 
not guilty; that counsel were assigned to 
each as before explained; that they ac- 
knowledged that they had severally received 
a eopy of the indictment and a list of the 
jurors, agreeably to law, and more than two 
days before the day of their trial; that a 
jury was thereupon impanelled and sworn 
to try the issue, and that the jury after- 
wards returned their verdict as set forth in 
the record. Tested by the record it ap- 
pears that the whole proceedings took place 
on the same day, but the docket entries show 
the exact dates of the several steps in the 
trial, from the finding of the indictment to 
the verdict and sentence. Properly con- 
strued, the record does show that the pris- 
oner was present at every stage of the trial 
referred to in those causes of error. The 
complaint is made, in the next place, that 
the prisoner was not permitted to address 
the jury in his own proper person; but the 
decisive answer to the complaint is that he 
never made any such request, nor did his 
counsel in any way signify to the court that 
he desired any such privilege. He was duly 



indicted by a grand jury; was informed of 
the nature and cause of the accusation; was 
furnished with compulsory process for ob- 
taining witnesses in his favor; was con- 
fronted with the witnesses against him; was- 
allowed to have the assistance of counsel, 
and was "permitted to make his full de- 
fence by counsel learned in the law." Two- 
counsel were assigned to him of his own 
selection, and both were permitted to argue 
to the jury in the close. 

Attention will next be called to the sixth 
cause of error presented by the prisoner, 
which is that the verdict was rendered upon 
all the counts of the indictment, and that 
one or more of the same were defective, and 
insufficient in law to support the sentence. 
Evidently the proposition concedes that some 
of the counts are good, and it may be added 
that the argument fails to convince the court 
that any one of them is bad. Grant, how- 
ever, that one or more of the counts are bad, 
still as it is conceded that some are good, 
the court is of the opinion that the objection 
must be overruled. Undeniably the rule at 
common law was, that a valid judgment 
could not be given in a civil case on an un- 
certain verdict, and that a verdict must be 
regarded as uncertain if any part of the dam- 
ages are referable to a bad count; but the 
rule as universally acknowledged in criminal 
cases was, "that if there is one good count to 
support the verdict, it shall stand good, not- 
withstanding all the rest are bad"; and that 
is the settled rule in the federal courts, and 
in all except one of the state courts. Peake 
v. Oldham, Cowp. 275; Rex v. Benfield, 2 
Burrows, 980; Reg. v. Rhodes, 2 Ld. Raym. 
SS6; Rex v. Hill, Russ. & R. 190; Reg. v. 
Ingram, 1 Salk. 384; Grant v. Astle, 2 Doug. 
730; Young v. King, 3 Term R. 9S; Rex v. 
Powell, 2 Barn. & AdoL 75; Rex v. Fuller, 
X Bos. & P. ISO; Rex v. Mason, 2 Term R. 
581. Where there are several counts, some 
bad and some good, it is competent for the 
court, though the verdict is general, to ren- 
der judgment on the good counts only, but it 
is not indispensable that any such discrimin- 
ation should be made, as the presumption 
of law is, that the sentence was awarded on 
the good counts. U. S. v. Furlong, 5 Wheat. 
[18 "U. S.] 201; Josslyn v. Com., 6 Mete. 
[Mass.] 236; Jennings v. Com., 17 Pick. 80; 
U. S. v. Burroughs [Case No. 14,695]; Parker 
v. Com., 8 B. Mon. 30; 2 Whart. Cr. Law, § 
3047. Special attention is called to the case 
of O'Connell v. Reg., 11 Clark & F. 155; but 
it is impossible to adopt that rule, as a dif- 
ferent doctrine prevailed in the courts of 
that country, prior to that decision, for near- 
ly two centuries; and when our ancestors 
immigrated here, they brought that rule with 
them as part of the common law, which 
cannot now be changed by the federal courts. 
Irvine v. Kirkpatrick, 3 Eng. Law & Eq. 17. 
Sufficient to say that the matter of complaint 
set forth in the seventh cause of error is con- 
tradicted by the record and the docket en- 
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tiles. The allegation is that the acts of the 
court are stated in the past tense, but the 
theory of fact is not sustained in respect to 
any matter material to the validity of the 
judgment. Subsequent to the verdict the 
statement is, that the prisoner moves the 
court here that the verdict may be set aside, 
and a new trial granted for the causes there- 
in set forth, numbered from one to ten in- 
clusive, and that the prisoner after verdict 
and before judgment moves the court here 
that the judgment be arrested, etc., for the 
causes set forth in the motion filed at the 
same time, numbered from one to four in- 
clusive, as appears by the respective motions 
on file. Time was allowed by the court for 
preparation, but the motions were set down 
for hearing at a given day. On the appoint- 
ed day the counsel of the prisoner moved the 
court for leave to withdraw the motions, but 
the court refused to grant such leave until 
the prisoner was brought into court, and be- 
ing inquired of personally, the record states 
that he "asks that such leave may be grant- 
ed," etc., whereupon the court doth grant 
him leave to withdraw the said motions, and 
the same are accordingly waived and with- 
drawn. Continuing, the record also states, 
said Plumer is then asked if he has anything 
to say why judgment of death should not 
now be pronounced against him, and having 
replied fully, and no good cause appearing, 
and all matters having been heard and un- 
derstood by the court, then follows the sen- 
tence of the court, which is in the usual form, 
and is expressed in the present tense. The 
eighth cause assigned is, that it does not ap- 
pear that issue was joined between the pris- 
oner and the United States; but it does ap- 
pear that he was set at the bar for his ar- 
raignment; that the indictment was read to 
him, and that he said that thereof he was 
not guilty, and that for trial he put himself 
upon God and the country, which is all that 
is required in such eases. Prisoners indicted 
for the crime of murder are certainly en- 
titled to a list of the jury summoned in the 
case, two entire days, at least, before the 
trial. The ninth error assigned is, that it 
does not appear by the record that such list 
was furnished as required; but the docket 
entries show that the list was furnished, and 
the record shows that the prisoner acknowl- 
edged in open court before the jury were 
impanelled, that he did receive it two en- 
tire days prior to that time. Following the 
order adopted at the argument, the tenth, 
eleventh, twelfth, and thirteenth causes of 
error will be considered together, as they in 
fact involve but a single proposition. Taken 
together they allege that the record does not 
show of what felony the prisoner was con- 
victed, nor for what felony he was sentenced. 
The offence is fully set forth in each of the 
five counts of the indictment, and the record 
shows that the jury found 'him guilty upon 
all of the counts, which is a complete an- 
swer to the first branch of the proposition. 
"27FED.CAS. — 37 



Sentences of the kind when pronounced by 
the court, are addressed to the prisoner, and 
of course are spoken in the second person, 
but the practice is to record the same in the 
third person, as in this case. Omitting re- 
dundant words, the sentence as recorded is 
to the following effect: it is considered by 
the court that the said Cyrus W. Plumer be 
deemed guilty of felony, and that he be taken 
back to the place from whence he came, and 
there remain in close confinement until Fri- 
day, the 24th of June next, and on that day, 
between the hours of eleven o'clock in the 
forenoon a.nd one o'clock in the afternoon, 
he be taken thence to the place of execution, 
and that he be there hanged by the neck 
until he be dead. Apart from the first clause 
no objection is taken to the sentence, and 
none can be, as it follows in every particular 
the form used in every capital case in this 
eircuit since our judicial system was organ- 
ized. Uncertainty is the foundation of the 
objection, but two answers may be made to 
it, either of which is conclusive: 1. That the 
clause of the sentence, that the prisoner be 
deemed guilty of felony, is surplusage, and 
forms no part of the sentence required by 
law. 2. That the language employed must 
be construed as applied to the indictment 
and verdict of the jury, which are set forth 
in the record, and that the language, when 
so construed, is certain and free from any 
ambiguity. Founded as the indictment is 
upon the fourth section of the act of the 3d 
of March, 1825, it is clear that the statement 
that the prisoner be deemed guilty of felony 
was wholly unnecessary, as it is but the 
repetition of the legislative enactment, and 
that it is no part of the judgment of the 
court. 

The repugnancy of the verdict to the clause 
giving jurisdiction to the court, is the matter 
included in the fourteenth cause. Five 
counts are contained in the indictment, and 
the verdict is that the prisoner is guilty. 
Sentence was passed upon all the counts; 
and the argument is, that in comparing the 
verdict with the jurisdictional clause of the 
indictment, the legal conclusion is that the 
prisoner stands convicted of more than one 
offence, and consequently that the verdict is 
repugnant to that clause which alleges that 
the prisoner was "first brought into the dis- 
trict of Massachusetts after committing the 
aforesaid offence," not offences, as it should 
have been in order to correspond with the 
verdict of the jury. But such criticism is too 
technical to prevail" even in criminal plead- 
ing, as the several counts are obviously 
founded on the same homicide. They set 
forth the killing of the same person, on board 
the same ship, on the same day, and by sub- 
stantially the same means; and, if it were 
otherwise, the proper conclusion would be, 
that the word "offence" in the jurisdictional 
clause applied severally to the respective 
counts, and not collectively, as contended by 
the counsel of the prisoner. Indictments* 



■U. S. v. POAGE (Case No.. 16,0-59) 



[27 Fed. Cas. page 578] 



must lie signed by the foreman of the grand 
jury, but when the word "foreman" is ap- 
pended to the name of the person signing 
the same as such, the signature is sufficient, 
as the designation "foreman" refers to the 
introductory clause of the indictment, and to 
the record, as verifying the legal inference 
that "foreman" means foreman of the grand 
jury. Remarks upon the last cause assigned, 
to wit, the eighteenth, are unnecessary, as it 
was conceded at the argument that it did 
not have respect to any defects, except such 
as are included in the special assignments 
to which reference has been made. 



Case ]STo. 16,057. 

UNITED STATES v. PLYMPTON. 

[4 Cranch, C. C. 309.] i 

Circuit Court, District of Columbia. March 
Term, 1833. 

Obtaining Monet under False Pretences— In- 
dictment — Venue. 

1. An indictment cannot be sustained in 
Washington county, D. C, for obtaining money 
by false pretences made out of the county. 

2. Quaere, whether it is not necessary that 
all the facts which constitute the offence should 
have occurred in the county where prosecuted. 

[Distinguished in XL S. v. Henning, Case No. 
15,349.1 

Indictment [against William Plympton] for 
obtaining money by false pretences. It ap- 
peared that the false pretenees were made 
in Baltimore, where the acceptances obtained 
thereby were made and paid, although the 
defendant obtained money upon them by 
getting them discounted in Washington 
county, D. C. 

R. S. Coxe, for defendant, moved the court 
to instruct the jury that there was no evi- 
dence to sustain the indictment, which in- 
struction THE COURT (THRUSTON, Cir- 
cuit Judge, absent) refused to give; and also 
refused to instruct the jury that, if the false 
pretenees were made in Maryland, they 
should' find the defendant not guilty, al- 
though the money should have been obtained 
here upon the discount of the bills. 

Verdict, guilty; but THE COURT (nem. 
con.) granted a new trial because the false 
pretences, if made at all, were not made in 
this county; and the bills were accepted and 
paid by the prosecutor, in Baltimore. 

MORSELL, Circuit Judge, was inclined to 
think that if the money was obtained by the 
defendant in this county, it was sufficient 
to sustain the indictment. 

THRUSTON, Circuit Judge, was of opinion 
that if the false pretences were not made in 
this county, the prosecution could not be 
supported. 

CRANCH, Chief Judge, was inclined to the 
opinion, that all the facts necessary to con- 
stitute the offence must have occurred in 
this county. 

i [Reported by Hon. William Oranch, Chief 
Judge.] 



Case Wo. 16,058. 

UNITED STATES v. PLYMPTON. 

[4 Cranch, C. C. 309.] i 

Circuit Court, District of Columbia. March 
Term, 1833. 

Uttering Forged Paper — Vende of Offence. 

A forged paper, inclosed at Baltimore in a 
letter directed to a person in Washington, D. 
C, and put into the post-office at Baltimore, 
is not an uttering of the note in Washington. 

[Cited in Palliser v. U. S„ 13G U. S. 267, 10 
Sup. Ct. 1037.] 

Indictment [against William Plympton] for 
forgery, by altering two checks on the Balti- 
more Savings Institution, 27th August, 1831; 
and for uttering them, knowing them to be 
so forged. The counts for forging the checks 
were abandoned. Upon the counts for ut- 
tering, &c, the uttering, attempted to be 
proved, was by putting the altered checks, 
inclosed in a letter, into the post-office in 
Baltimore in Maryland, directed to Richard 
Wright, in Washington, D. C; which was 
like the case of U. S. v. Wright [Case Xo. 
16,773], at December term, 1821, and April 
term, 1822, in this court, where the forged 
paper was put into the post-office in Tennes- 
see, inclosed in a letter directed to a person 
in Washington; in which case this court, 
upon a special verdict, decided that the ut- 
tering was not in Washington county. 

Upon the authority of that ease, THE 
COURT (THRUSTON, Circuit Judge, absent) 
instructed the jury that the facts proved did 
not show an uttering in this county. 

Verdict, not guilty. 



Case No. 16,059. 

UNITED STATES v. POAGE. 

[6 McLean, 89.] 2 

Circuit Court, D. Ohio. April Term, 1854. 

Criminal Law — Evidence of Good Character. 

1. The defendant was intimately associated 
with the individual, who stole the letter con- 
taining a hundred dollar bank bill and a promis- 
sory note for eighty-two dollars. But he proved 
himself to be a man of irreproachable charac- 
ter and of high intelligence, by witnesses of un- 
doubted respectability. 

2. This would seem to be sufficient to pro- 
tect him from suspicion, where no other fact 
is proved to implicate him. 

3. He was formerly acquainted with Coyle 
in Virginia, who was, probably, the guilty 
party; and this may account for their inti- 
macy. 

Mr. Morton, U. S. Dist. Atty. 
Mr. Pendleton, for defendant. 

CHARGE OF THE COURT. This is an 
indictment against the derendant [Alpheus 
Poage], charging him with stealing from the 
mail, a certain letter, written by Nesbat, and 

1 [Reported by Hon. William Cranch. Chief 
Judge.] 

2 [Reported by Hon. John McLean, Circuit 
Justice.] 
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directed to George H. Calvert, Cincinnati, 
which contained a bank bill for one hundred 
dollars and a promissory note for eighty-two 
dollars. Mr. Nesbat being sworn states, that 
he lives in Kentucky, at the Dry Ridge post- 
office; that on the 6th of January last, the 
above letter was written by him, and direct- 
ed to George H. Calvert, containing a hun- 
dred dollar note, and his own promissory 
note for eighty-two dollars. On the 11th of 
the same month, the note was presented to 
witness for payment by a young man at his 
residence, with whom defendant was in 
company. The boy appeared to be fifteen 
or sixteen years of age, who said he was 
connected with an insurance company, and 
was sent out to collect The note he said 
had been received from Mr. Calvert Wit- 
ness paid the note in cash, except each took 
a pair of gloves from his store. The note 
appeared to have been endorsed by George 
H. Calvert The witness lives thirty-four 
miles from Cincinnati, and the letter must 
have reached the city the day it was mailed. 
Two letters were sent in the same post bill. 
Witness thinks the words of the boy were, 
"We are connected with an insurance com- 
pany." The name of the young man or boy 
was James O. Adams. On examination, the 
witness found the post bill in the Cincinnati 
post office. Henry G. Gait, a clerk in the 
post office, opened the packet, at the Cincin- 
nati post office, which contained the post 
bill and the two letters. Calvert, to whom 
it was directed, never received it. Mr. Suf- 
field, who works for Calvert, receives his let- 
ters from the post office, and did not re- 
ceive this one. Mr. Jackson, kept the Farm- 
er's Hotel in Covington last January. On the 
11th of that month, defendant boarded with 
witness. On the night of the 10th of Jan- 
uary, Coyle staid at his house, and registered 
his name Adams. He had been once be- 
fore at the house of witness. Heard him 
say that he was acquainted with Poage in 
Virginia. They lodged in the same room the 
night of the 10th, and the next day they 
went to the country together in a buggy. 
On the 12th they returned at about ten 
o'clock. Mr. Beal, states, that on the 10th 
of January, he met Mr. Poage early in the 
morning, who helped witness make a fire, 
and remained until about 12 o'clock. After 
some time Poage and the boy came together 
to the house, at between one and two o'clock. 
The boy showed a note, and said he had 
traded a galvanized watch for it, and that 
if he did not collect the note he would not 
lose much. The witness identifies the note. 
When he saw it, it was not endorsed, and he 
observed to the boy, without the endorse- 
ment of Calvert he could not collect the 
note. The boy soon went out to get the 
note endorsed, and when he returned, he 
said that he had met the man, who endorsed 



it. Mr. Brown, says he first saw defendant 
at Cabell county, Virginia, and found him 
fifteen miles beyond Guyandotte. The de- 
fendant said that he had known Coyle at 
Staunton, but had not seen him for some 
time before he met him at Cincinnati. He 
said Coyle was in the printing office. Here 
the evidence of the prosecution closed. Mr. 
Moore, a citizen of Virginia, was acquainted 
with the defendant, near Staunton, Virginia. 
He was then engaged as engineer on a rail- 
road, and was a man of good character and 
respectably connected. Mr. Harrill, from 
the same neighborhood, spoke of the excel- 
lent character of the defendant, and that he 
was employed as an engineer on a railroad. 
Messrs. Walker, Wilson and Marcus all testi- 
fied to the good character of the defendant 
in Virginia, where he was engaged in most 
respectable employments. Some of the 
above witnesses had been members of the 
Virginia legislature, and all of them had the 
appearance of gentlemen, and were intel- 
ligent. 

THE COURT observed to the jury, there 
can be no doubt, from the evidence, that the 
letter which contained the bank bill and the 
promissory note of Nesbat was stolen, and 
from the fact that Coyle had possession of 
the note and collected it, under false pre- 
tenses, he would be presumed to be the guil- 
ty person, if now on his trial. The only evi- 
dence against the defendant is, that he was 
associated with Coyle when he collected the 
note, and received a pair of gloves in the 
way of change. The association with Coyle 
before they rode out to Nesbat's and after- 
wards, lodging in the same room, on the 
night of the 10th of January, was enough to 
excite suspicion against him. But his good 
character, being sustained by most respecta- 
ble witnesses in Virginia, where the defend- 
ant was reared and respectably employed, 
should exonerate him from mere suspicion, 
founded on such circumstances. Good char- 
acter can seldom fail to protect an individ- 
ual from suspicion. A man of intelligence 
and reputable standing in society, is not like- 
ly to indulge in crime, or to do anything 
which shall forfeit his good name. 

If the defendant had participated with 
Coyle in stealing the letter, he would with- 
out doubt have suggested to him, that the 
note must be endorsed, to enable him to col- 
lect it. If he was acquainted with Coyle in 
Virginia, their intimacy may be accounted 
for, without presuming any participation of 
the defendant in the crime charged. And 
you cannot find the defendant guilty, unless 
you shall find he participated in stealing the 
letter. The case is left with you, gentle- 
men, not doubting, that after deliberately 
weighing the testimony, you will come to a 
just conclusion. 

Verdict of the jury, not guilty. 
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Case No. 16,060. 

UNITED STATES v. POCKLINGTON. 

[2 Cranch, C. C. 293.] i 

Circuit Court, District of Columbia. April 
Term, 1822. 

Criminal Law— Confessions. 

The confession of a prisoner, under hopes ex- 
cited by the examining magistrate that his pun- 
ishment would be thereby mitigated, cannot be 
given in evidence against him. 

The prisoner [John Pocklington] was indicted 
for breaking open the storehouse of R. &. R. 
in Georgetown. He was examined before the 
mayor of that town, who informed him that 
one of the party had confessed a part of the 
charge; and that if he would confess candidly 
the truth, he would represent his case to the 
court, and it was probable his punishment 
might be thereby mitigated. 

THE COURT refused to permit his confes- 
sion, made under those circumstances, to be 
given in evidence. 

Verdict, not guilty. 



UNITED STATES v. POILLON. See Case 
No. 16,081. 



Case No. 16,061. 

UNITED STATES v. POLACK et al. 

[Hoff. Land Cas. 284; 2 Hoff. Op. 32.] 

District Court, N. D. California. Dec. Term, 
1857. 

Mexican Land Grants — Absence of Archival 
Evidence— Possession and Occupation. 

"When the archives contain no evidence or 
trace of the existence of a grant, the court will 
demand the fullest and most satisfactory proofs 
of possession and occupation during the exist- 
ence of the former government, under a notori- 
ous and undisputed claim of title; and clear 
and indubitable evidence of the genuineness of 
the grant produced. 

[Cited in Bouldin v. Phelps, 30 Fed. 567.] 

Claim [by Joel S. Polack and others] for 
the island of Yerba Buena, or Goat island, 
situated in the Bay of San Francisco; con- 
firmed by the board, and appealed by the 
United States. 

P. Delia Torre, U. S. Atty., and William 
Blanding, for appellants. 
E. L. Goold, for appellees. 

HOFFMAN, District Judge. The title of 
the claimants is derived from a grant alleged 
to have been made by governor Alvarado, 
Nov. 8th, 1838, to Juan Jos6 Castro. The au- 
thority under which the governor acted is a 
dispatch from the secretary of the interior to 
the governor of the Californias, dated July 
20th, 1838, directing him to grant the islands 

i [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reported by Numa Hubert, Esq., and here 
reprinted by permission.] 



on the coast in private ownership. There 
can be no doubt of the governor's authority 
to make the grant. The only dispute is as to 
its genuineness. Neither tne petition of Cas- 
tro nor any other document is produced from 
the archives. So far as appears, the records 
of the former government do not contain the 
slightest trace of the alleged transaction. 
Even the grant itself is not produced, and the 
claimants rely upon an alleged copy record- 
ed in the recorder's office of this city in 18/19. 
To prove the existence and genuineness of 
the original, the claimants have introduced a 
large number of witnesses. The United 
States have, on the other hand, sought to 
show that the grant was made by Alvarado, 
in the city of San Francisco, in the year 1848, 
and antedated. Juan Jose" Castro, the orig- 
inal grantee, testifies that he presented a peti- 
tion to the governor in November, 1838, at 
Santa Barbara, and that the grant was is- 
sued in that month; that he put sheep, goats 
and hogs upon the island, and retained pos- 
session of it until 1848, wher> he sold it to 
Jones for $1,000, which was paid to him in 
the presence of one G. H. Nye; that Alvarado 
and Maria C. Miranda were present when the 
deed was made. He adds, "If the grant was 
not recorded in the archives, it was the fault 
of the officers, not mine." The witness fur- 
ther states, that at the time of the sale to 
Jones, he delivered to the latter the original 
petition and grant, and all the papers relat- 
ing to the title. It may be observed, in pass- 
ing, that it is strange that the grantee should 
have had possession of the original petition— 
a document which was usually retained by 
the government, and constituted a part of the 
expediente on file in the archives. It is also 
strange that Jones, when he delivered in 1849 
(not 1848, as stated by Castro) his papers to 
be recorded, should have omitted this docu- 
ment, so important to show the regularity of 
the proceedings. Governor Alvarado testi- 
fies in positive terms that he made the grant 
in 1838. That the copy produced is a sub- 
stantial copy of the grant made by him, and 
that he was present, together with J. B. R. 
Cooper and his wife, when Castro executed 
the conveyance to Jones. Joaquin Castro, 
brother of the grantee, deposes that he saw 
the grant in the possession of the grantee in 
1838 or 1839; that it was on common paper; 
that he read it, and that the paper produced 
is a copy of it substantially; that he saw his 
brother take some sheep in a boat to put 
them on the island, and that he saw the re- 
mains of a house he built there in 1843 or 
1844. JosS Castro testifies that he was at the 
office of Gov. Alvarado, in Santa Barbara, in 
1838, where he accidentally saw lying on the 
table a grant which he examined, and found 
to be a grant of the island of Yerba Buena 
to Juan JosS Castro. Jesus Maria Castro tes- 
tifies, that in the year 183S his brother Juan 
Jos6, the grantee, went to Santa Barbara to 
see Gov. Alvarado, and when he came back 
he brought a concession for the island; that 
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in 1839 be saw the paper in his mother's 
hands; that all the papers relating to their 
raneho were in a little bos; that on looking 
them over, he saw amongst them the title 
to Yerba Buena. It was signed by Gov. Al- 
varado, but had no seal. The witness states 
that he does not know whether Ms brother 
was in possession of the island when the 
Americans came; that he told him (witness) 
that he was going to put some sheep and hogs 
upon it Antonio Ortega testifies, that in 
1840 he a'sked for the island of Terba Buena, 
that Gov. Alvarado said he could not give it 
to him, as he had already granted it to Juan 
Jose" Castro; that afterwards in 1840, he with 
one Guerrero were in the house of a man 
named Hinckley when Juan Jos6 Castro ar- 
rived in a boat from San Jos6 with some 
hogs; that Hinckley asked what he was go- 
ing to do with them, to which he replied that 
he was going to keep them on the island; that 
Hinckley asked if he would sell the island; 
that he said "Yes, for §3,000;" that he heard 
Castro tell many persons he had a title to 
the island. Jos§ Jesus Pico testifies that he 
was at the mission of San Antonio in 1839; 
that Juan Jos6 Castro came from below and 
stopped at his house; that this was in July 
or August of 1839; that while talking to- 
gether of lands and ranchos, Castro showed 
him a concession of the island of Yerba Bue- 
na; that he read it— it had no seal, it was on 
white paper, and had a written and not a 
printed heading, and was signed by Gov. Al- 
varado. 

The above are all the witnesses who testi- 
fy to having seen the grant before the date 
of the sale to Jones, Dec. 7th, 1S4S. Hen- 
riques, who was the clerk to whom Jones, 
in 1849, delivered the grant and conveyance 
for record, testifies that he took particular 
notice of the paper; that it was Mexican 
paper and had a departmental stamp. Jesus 
Maria Castro says the title he saw had no 
seal. Pico says it had no heading or habili- 
tacion. Juan JosS Castro says the copy pro- 
duced is "an accurate copy;" but it has nei- 
ther heading nor seal. Joaquin Castro says 
it was on common paper. It could there- 
fore have had neither heading nor seal. JosS 
Jesus Pico says it was on white paper, and 
had a written and not a printed heading. 
That he did not pay any attention to any 
other part than the governor's signature, the 
name of the island and the heading of the 
paper, "as all concessions are alike." And 
finally, Gov. Alvarado describes it as being 
issued "in the usual form." These discrep- 
ancies are certainly calculated to suggest a 
doubt as to the reliability of the witnesses. 
That this concession was not "in the usual 
form," or like all other concessions, is ob- 
vious. Its language and form are peculiar. 
It contains no conditions. It refers to the 
superior order of Aug. 18th, 1838, instead of 
the laws of 1824 and the regulations of 1828. 
It is not signed by the secretary. It contains 
no direction "that a note be taken in the 



corresponding book." It has no seal, and 
has no heading or habilitacion, nor any note 
of the fact that common paper was used for 
want of stamped paper. It is difficult to im- 
agine how the witnesses, if they really saw 
and if they recollect accurately the contents 
of the paper, could have supposed such a 
concession to "be like all others, or "in the 
usual form." It is not meant, however, that 
there is anything conclusive in these in- 
accuracies. It is possible that they may 
have seen the title, remembered the names 
of the grantor, the grantee and the island, 
and have failed to remember precisely wheth- 
er the grant had a seal or a heading. It 
is only when they undertake to speak posi- 
tively on these points, and are found to be 
inaccurate, that a doubt as to their good 
faith is suggested. The concession is dated 
November 8th, 1S38. Jesus Maria Castro 
testifies, as has been stated, that in 1838 his 
brother went to Santa Barbara to see Gov. 
Alvarado, and when he came back brought 
a concession for the island with him. Gov. 
Alvarado swears that he did not see Castro 
in Santa Barbara at the time of making the 
grant And Jos6 Jesus Pico says that in 
July or August of 1S39, Castro stopped at 
his house at the mission of San Antonio, on 
his way back from Santa Barbara, when he 
took out of his pocket or out of the "traps" 
on his horse, the concession which he showed 
to the witness. The witness is positive as 
to the year 1839, and thinks that it was in 
July or August If then, as Jesus Maria 
Castro testifies, the grantee went to Santa 
Barbara to procure the grant in 1838, and of 
course before its date, Nov. Sth, and if he, 
on his return from Santa Barbara in July or 
August, 1839, showed it to Pico, he must 
have taken eight or nine months to per- 
form the journey. It would seem that so 
long an absence from his home could hard- 
ly have been forgotten by the grantee or 
his brothers; neither of them, however, men- 
tion this protracted absence, and Juan Jose 
Castro testifies that he presented a petition 
to Gov. Alvarado at Santa Barbara, in Nov., 
183S, and that the land was granted at the 
date of the concession. 

On the part of the United States, the prin- 
cipal witnesses are G. H. Nye and J. H. 
Brown. Nye testifies that he saw Alvarado 
sign a paper which he understood to be a 
grant of the island of Yerba Buena. That 
this was done at the house of John Cooper, 
commonly called "Jack the Soldier;" that 
Cooper, Alvarado, Castro, Tolivia, Jones and 
witness were present; that he met Jones on 
the way to Cooper's whither he (witness) was 
going to get a saddle; that he interpreted 
the document to Jones; that he made no re- 
mark about its being antedated; that Toli- 
via was asked to sign as a witness, but de- 
clined, saying he would not put his name to 
a false document; that but one document 
was made out on this occasion; that he was 
not asked to sign as a subscribing witness. 
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He further states, that after the conclusion 
of the business, Jones took the paper and 
went away; that when passing Leidesdorffs 
house, Jones rubbed his hands against an 
adobe wall, and then rubbed the paper be- 
tween them, and that being asked the rea- 
son, he replied that it was to give the paper 
the appearance of age; that he accompanied 
Jones to his house, and soon after Alvarado, 
Jose Castro and the alcalde came in and the 
transfer to Jones was made. This witness 
was reexamined in open court, after the 
ease was removed on appeal. He then stated 
that the paper to which he referred was a 
deed from Castro to Jones, and that he saw 
but one document, and that it was signed 
by Castro and Alvarado. Jones' name was 
mentioned in it The witness repeats' the 
account of "ones rubbing the paper with his 
hands to give it an ancient appearance, and 
adds that afterwards Alvarado and Castro 
met at Jones* house, when the alcalde was 
called in, and the paper was signed by him. 
That the paper signed by the alcalde was 
the same paper he had seen at Cooper's 
house. Juan B. R. Cooper and Tolivia, have 
both been called as witnesses by the claim- 
ants. Whatever the nature of the transac- 
tion at Cooper's house was, they are by Nye 
himself stated to have been present. In the 
copy of the deed to Jones, the name of Coop- 
er and that of his wife, Cecilia Miranda, 
appear as subscribing witnesses. Cooper de- 
nies all knowledge of the ante-dated grant 
He relates the circumstances of the inter- 
view, that some money was paid, and that 
he and his wife were called to sign a paper 
as witnesses; that he thinks it was a trans- 
fer or receipt for money. Tolivia Fanfaran 
testifies that he was present at the sale of 
the island by Castro to Jones; that Gov. 
Alvarado drew up a paper for the sale; that 
he was not asked to sign as a witness, nor 
did he decline to do so, as stated by Nye, 
and that the whole transaction, so far as he 
knew, was fair and honest. 

The above testimony, with that of Al- 
varado, by whom, of course, the fabrication 
of the grant is denied, is all that relates to 
the transaction at Cooper's house. The 
theory of the United States rests on the tes- 
timony of Nye, uncorroborated, except in- 
directly by Brown, as will presently be no- 
ticed. Captain Nye's testimony is by no 
means reliable. He is shown to have sus- 
tained injury by a fall which has seriously 
impaired his faculties; and the evidence by 
him is contradictory. That a paper was 
drawn up and money paid by Jones at 
Cooper's house, is admitted. That Castro, 
Alvarado, Cooper,' Nye, Cecilia Miranda and 
Tolivia were present, is also clear. The deed 
to Jones, a copy of which is produced, bears 
the signatures of Cooper, Nye, Cecilia Miran- 
da and Alvarado. Cooper and Alvarado both 
swear that they signed as witnesses the 
paper drawn up on the occasion referred to. 
And Nye himself says there was but one 
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paper, and that it was signed by Alvarado 
and Castro. If this be so, the paper must 
have been the deed to Jones, and not the 
grant, which was necessarily signed by Al- 
varado alone. If Tolivia was asked to sign, 
as stated by Nye, it must have been the 
deed he was requested to witness, and not 
the grant. To ask him to witness a grant 
•by the governor, purporting to have been 
made ten years previously, would have been 
absurd. The only hypothesis on which we 
can suppose the grant to have been fabri- 
cated, as stated by Nye in his first deposi- 
tion, is, that both the grant and the deed 
were drawn up at the same time. But Nye 
is positive that only one paper was drawn 
up, and this in his second deposition he states 
to be the deed. The story told by this wit- 
ness is so confused, improbable and incon- 
sistent and it is contradicted by so many 
witnesses, that it is impossible for the court 
to found a judgment upon the assumption of 
its truth. J. H. Brown testifies that he kept 
the City Hotel in this city, and while behind 
the bar heard a conversation between Al- 
varado and Jones, which was interpreted by 
Captain Nye. That the former agreed to 
make a title to Castro, by whom a deed 
should be given to Jones. That $2,000 was 
at first demanded, and subsequently $1,600 
was agreed upon. That they agreed to meet 
at John Cooper's to prepare the papers. This 
witness describes with much particularity 
the place where the parties stood, and states 
that he attended on the court compulsorily, 
and only in obedience to the subpcena; that 
he never had heard what Nye had testified; 
that he had stated the circumstances three 
years ago to one Thompson, who was pur- 
chasing an interest in the island. Captain 
Nye, who was recalled after the deposition 
of Brown, emphatically denies ever having 
interpreted between Alvarado and Jones, as 
stated by Brown, as does also Governor Al- 
varado. To corroborate the proofs of the ex- 
istence of the grant before 1848, the claim- 
ants have called W. H. Richardson, who 
swears that in 1839 he heard that Castro 
had a grant for the island; and Albert Pack- 
ard, who testifies that in 1847 he made a 
translation of a grant for Yerba Buena to 
one of the Castros, of which he believes the 
paper produced to be a copy. Roland Gelston 
swears that in 1847 Jones asked him his 
opinion of its value, and stated that he had 
seen a grant for it to Castro. Manuel Torres 
testifies that on his arrival here in 1843, he 
asked Juan Jos£ and Joaquin Castro to whom 
the island belonged, and that Juan Jos6 said 
it was his. William Reynolds states that he 
was on the island in 1S45, for the first time; 
that he there met with one Jack Fuller and 
Captain Hinckley; that Fuller said that the 
goats on the island belonged to him and one 
Spear, and they were on the island by per- 
mission of the owner, who was one of the 
Castros; witness does not recollect which. 
William F. Swazey, notary public, states that 



[27 Fed. Cas. page 583] 



in 1846 he knew Spear intimately; that he j 
frequently talked of the goats he had on the 
island; and that he always was led to be- 
lieve from his conversations with Spear, Ful- 
ler and others that the title to the island was 
in one of "the Castros, and that such was his 
impression from general report. On the oth- 
er hand, Samuel Brannan, who came to San 
Francisco in 1846, Sherrehack, who came 
here in 1841, Buckelew, Leavenworth and 
Captain Halleck testify that they never heard 
of the grant until 1848. Leavenworth was 
alcalde up to August, 1849, and from his 
position may be supposed to have had some 
means of information. Sherreback swears 
.that on his first arrival in 1841 he had three 
or four men cutting wood on the island for 
his ship; that there were no houses on it 
from 1S41 to 1845; that he never heard of a 
title to the island until August or Septem- 
ber, 1848, when Jones told him he had pur- 
chased it from Alvarado. The witness is 
positive that Jones said he purchased it from 
Alvarado, and that Castro's name was not 
mentioned. He also states that he has seen 
Alvarado and Jones conversing together at 
his house several times, and that Nye inter- 
preted between them— as Jones did not speak 
one word of Spanish. That on one occasion 
Jones, Alvarado and Nye came out of the 
sitting-room together; that Alvarado and Nye 
went away, but Jones stopped to pay for the 
refreshments they had had; and that Jones 
then' stated he had bought the island from 
Alvarado. If this account be true, it dis- 
proves the testimony of Nye and Alvarado, 
who both deny ever having had such inter- 
views. With regard to Jones' inability to 
speak "one word of Spanish," Sherreback is 
contradicted by Colonel Stevenson, who says 
that Jones spoke Spanish as well as Amer- 
icans generally do; that Jones was an edu- 
cated man, etc. 

George Patterson, who came to this coun- 
try as a sailor before the mast, and now 
keeps a bar for retailing liquor, says that he 
was on the island in 1840; that from that 
time until 1848 he has been there repeatedly; 
that he saw no eattle or cultivation of any 
kind, nor heard of any title until 1848; heard 
that Jones had a title, but never heard that 
Castro had; knows that Castro had a title 
to an island adjoining the Peralta claim, 
called "Brooks' Island"; that Fuller and Spear 
had goats on Yerba Buena island; and that 
in 1842 two men named Cozzens and Smith 
had sheep upon it He never saw a hog 
upon it The credibility of this witness is 
somewhat impaired, however, by his state- 
ments on cross examination respecting his 
intimacy with Castro, with whom he was evi- 
dently unable to communicate, as he eannot 
speak Spanish; by his denial that Dowling, 
who is principally interested in defeating 
this claim, ever spoke to him about the tes- 
timony he was to give, although ho was sub- 
poenaed by Dowling, and has since been 
twice at his house; and by his statement 
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that when told the district attorney wanted 
to see him, "he could not imagine what it 
was for," &c, &c. Benjamin R. Buckelew 
testifies that at the end of 1848 or beginning 
of 1849, he had "a very distinct conversa- 
tion" with Jones respecting the island. That 
he, witness, expressed, as he had previously 
done, his doubts whether Jones would get it 
acknowledged by the United States; that 
Jones asked his reasons: to which he replied, 
that Jones and himself and all the old set- 
tlers knew it to be vacant land; that Jones 
replied, "that would make no difference, as 
he had the title so fixed and fnstened that 
the United States could not avoid acknowl- 
edging it" The witness adds that he fre- 
quently stated to Jones that if any one had a 
right to the island it was Fuller and Spear; 
that they were in possession of it when he 
and Jones came to the country, and up to 
184S. He further states that up to 184S, 
there were no buildings on the island. Cap- 
tain Halleck, who came to this country in 
1847 as an officer of engineers, testifies that 
it became his duty to examine into and re- 
port upon the titles of places to be reserved 
for army and navy depots; that after in- 
quiry, he found no title or elaim to Yerba - 
Buena Island, and reported it as vacant. He 
also states, that in a conversation with Jones 
in 1850, he mentioned to him the reports that 
the title was made in this town in 1850 and 
antedated, and that he subsequently admit- 
ted the fact This admission was made, 
however, after Jones had sold the island, 
and cannot be received in evidence. The 
witness also states, on his cross examination, 
that amongst those of whom he inquired as 
to the existence of a title to the island, was 
W. A. Richardson; and that from no source 
did he learn that any existed, nor did he hear 
of any until the end of 1848 or beginning of 
1849. It is .to be remembered that Richard- 
son swears that Castro built a house on the 
island; that he knew of the grant to Castro; 
and that he had Indians on it whenever he 
saw it— the last time being in 1841. A re- 
port made by Captain Halleck to Assistant 
Adjutant General Turner in 1847, is pro- 
duced, in which Yerba Buena is mentioned, 
and a recommendation made that measures 
be taken to secure a title to it and other 
military points mentioned. Yerba Buena is 
certainly not in this report stated to be "va- 
cant public land." If Capt. Halleck alludes 
to this report as that wherein he reported the 
island vacant, he is evidently mistaken. 
There is nothing however in the language of 
the report, or the suggestion that a title 
should be secured to the island, which is 
necessarily inconsistent with the idea on'the 
part of the writer that the land was vacant. 
But whatever errors the witness may have 
fallen into with regard to the contents of his 
reports, it is almost impossible that he should 
be mistaken as to the fact which he states 
so positively, that he did not hear of any 
title to the island. He swears that Richard- 
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son, then collector of the port under the 
Americans, accompanied him and Capt War- 
ner to Angel island, Alcatras and Point Ca- 
ballos; and that he showed them where to 
land on Yerba Buena island. As the object 
of these visits was to examine the sites, 
and the officers were directed to obtain in- 
formation as to the titles of the various mil- 
itary points, it is impossible that they should 
not have been informed by Richardson of the 
title to Yerba Buena island, if the latter had 
then heard of any; nor is it conceivable that 
if informed by Richardson of Castro's title, 
Capt Halleek should have forgotten it. The 
conflict, therefore, between Capt. Halleek's 
testimony and Richardson's is irreconcilable, 
unless we suppose Richardson, when inquired 
of by Halleek, to have willfully and without 
an object stated that there was no title, 
knowing all the time that, as he has since 
sworn, Castro had a title, and had built a 
house for Indians upon it. 

Much other testimony has been taken in this 
case which I do not think it necessary particu- 
larly to examine. On reviewing the whole tes- 
timony, it is impossible not to feel that the 
claim set up is liable to the gravest suspicion. 
The only witnesses who pretend to have seen 
the grant before the American occupation differ 
from each other on all points except those es- 
sential to be established, viz., the names of the 
grantor and the grantee and of the island. The 
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existence of the grant seems to have been 
known to but a very small number of people, 
and to have been unknown to persons such as 
Buckelew, Sherreback, Brannan and Leaven- 
worth, who would probably have heard of it 
The grant itself is not produced, that its genu- 
ineness might be judged of on inspection. No 
trace of its existence, or of any application for 
it, appears in the archives. There has been no 
occupation of the land, even if the claimants' 
witnesses are believed, which could be deemed 
to amount to a possession of it, or even to the 
assertion of a claim to it. The claimants' own 
witness, Ortega, testifies that in 1840 he ap- 
plied for a grant of the island, which Alvarado 
refused. Admitting this to be true, it proves 
that Ortega at least thought it vacant— an idea 
incompatible with the exercise by Castro of 
open and notorious proprietary rights. 

If the only question in the case was— "Have 
the United States proved the grant to have 
been fabricated in Cooper's house in 1848," 
perhaps, under the proofs, the answer would be 
in the negative. But amidst all the inconsis- 
tencies, contradictions and retractions in the 
depositions of Capt. Nye, he constantly adheres 
to the story of Jones rubbing the paper to give 
it an appearance of age. This story he repeats 
in his second deposition, although obviously 
willing at that time to qualify as far as possible 
his former testimony. It is told with a circum- 
stantiality which gives to it the air of a narra- 
tive of an actual occurrence. The mental im- 
becility which the claimants have been at pains 
to prove, though it might lead him to confound 
one paper with another, would hardly allow 



him to invent such an incident, or after so long 
an interval to repeat the invention with so 
much accuracy. Brown, too, eorrroborates his 
story. He is positive and clear, nor has his 
character been impeached. That Alvarado, Cas- 
tro, Nye and Jones were present at the hotel, 
though positively denied by Alvarado, is testi- 
fied to by Sherreback; and the suggestion that 
their conversation might have related to the 
mistaken date of the superior order under 
which Alvarado acted, and which was misun- 
derstood, or has been misrepresented by Brown, 
admits that Alvarado has sworn falsely in deny- 
ing that such interviews ever took place. 

It seems to me that the case is one in which 
the court should require, before pronouncing in 
favor of the claim, either record evidence from 
the archives of the former government, or at 
least that proof of the genuineness and date 
of the grant afforded by a notorious and un- 
equivocal occupation of the land and the asser- 
tion of a right of ownership to it It is not 
pretended, or at least no proof whatever has 
been offered to show, that an expediente of the 
proceedings with reference to the grant ever 
existed. The petition itself was, if Castro is to 
be believed, delivered first to him, and then by 
him to Jones. It is unaccountable that it 
should not have been recorded with the other 
papers. The book mentioned in Capt. Folsom's 
deposition as having been burnt, contained 
merely a note or list of titles. No evidence is 
offered that this grant was among the number. 
Had a note been taken of it in the "correspond- 
ing book," a memorandum to that effect would 
in all probability have been made at the foot of 
the grant by the secretary, as was usual. But 
this grant contains none such, nor is it even 
signed by the secretary. The authority under 
which the governor acted directed him to grant 
"de acuerdo" with the departmental assembly. 
It would seem, therefore, that their concurrence 
or approval was required in this as in ordinary 
colonization grants. From 1838 to 1846, while 
the assembly was in session, it was never pre- 
sented to that body. The only explanation of- 
fered is that given by Alvarado, viz.: That the 
assembly resolved "that the governor should act 
under the order without further advice from 
them." No resolution to this effect is produced. 
The fact rests on the bare statement of Al- 
varado. As against the Mexican government, 
this grant, even if genuine, is barren of all 
equities. The object of the superior order of 
the twentieth of July, 1828, was to protect the 
islands on the coast from settlement by foreign 
adventurers, and from becoming a resort for 
smugglers. It is difficult to see how placing a 
few sheep and hogs upon this island, supposing 
it to have been done, could have in any degree 
fulfilled the intentions of the granting power. 
If occupation and settlement were required in 
any case, it would seem that in a grant made" 
under the motives and policy which dictated 
this, they should surely have been insisted on. 
That the island was never occupied by the 
grantee is, I think, established beyond reason- 
able doubt. Even his own brother is unable 
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to state whether he ever took possession of it 
From 1840 to 1847 no one was living on it. 
Capt. Nye swears that he has known it twenty- 
two years, and that in 1S36 he put goats upon 
it. From these is probably derived its popular 
name of "Goat Island." The fact of Castro's 
placing hogs and sheep upon it, if he in truth 
did so, ean neither be regarded as any substan- 
tial settlement or occupation, nor even as evi- 
dence of the assertion of a title to it in himself. 
If then the concurrence of the assembly be 
deemed to have been necessary to fully trans- 
fer the title of the Mexican nation to the 
grantee, the grant unapproved would constitute 
an inchoate or imperfect title, and the fulfill- 
ment of the implied conditions and the perform- 
ance of the acts which constituted the only con- 
sideration for it, would seem necessary to per- 
fect the equity of the grantee and entitle him 
to demand a confirmation at the hands of this 
or the former government. But this objection 
to the claim it is unnecessary further to con- 
sider, for the claim must be rejected on other 
grounds. In the recent case of U. S. v. Cam- 
buston [20 How. (61 U. S.) 59], it is clearly in- 
timated by the supreme court that in cases like 
that under consideration, record evidence of the 
grant should be produced, or its absence satis- 
factorily accounted for. Neither has been done 
in this case. The case presented is not that of 
a Californian, found at the acquisition of the 
country living on his rancho, under a claim of 
title notorious and undisputed, and who merely 
asks the United States to recognize his rights. 
On the contrary, the application is for a title 
from the United States to parties who have 
never inhabited, occupied or cultivated any por- 
tion of the land solicited. Engaged as this court 
has been for several years in the investigation 
of these cases, it is idle to disguise the fact 
already notorious in the country and so often 
painfully apparent to the court, that the parol 
testimony by which these claims have been 
sought to be established, is in many instances 
utterly unreliable. The best if not the only 
tests of the genuineness of an alleged grant are 
to be found in the record evidence contained in 
the archives, and in the fact that the land has 
been occupied under a notorious claim of title 
recognized by the former government. Under 
the decision of the supreme court in, the case 
of U. S. v. Fremont [18 How. (59 U. S.) 30], 
the latter of these tests cannot in general be 
applied; for the non-occupation can usually be 
excused or accounted for by parol proofs. The 
later case of U. S. v. Cambuston [20 How. (61 
U. S.) 59] seems to indicate that the supreme 
court are resolved to apply the former test with 
rigor. But at least it may be asserted with 
confidence, that where there is no trace of the 
grant in the archives, no possession or unequivo- 
cal claim of ownership during the continuance 
of the former government, and the grant itself 
is not produced, the court should demand the 
clearest and most indubitable proofs of the 
genuineness of the title. If such be not offered, 
and if the testimony as in this case be conflict- 
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ing and unsatisfactory, it is the duty of the 
tiourt to pronounce the claim not proved. Such, 
after the most careful consideration, I feel to 
be my duty in the ease at bar. 
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Circuit Court, S. D. New York. Nov. 19, 1875. 

New Tbial, — "Weight op Evidence — Action to 
Recover, Embezzled Moneys. 

1. A paymaster in the army speculated in 
stocks, employing the defendants as his brokers. 
To make good his losses, and pay his obliga- 
tions to the defendants, he embezzled funds 
of the United States, intrusted to him. and re- 
mitted to the defendants at least $358,000 of 
government funds, of which sum at least 
$93,000 had been sent in his official checks upon 
the assistant treasurer of the United States, in 
the city of New York, payable to the order of 
the defendants, and the residue in currency, or 
in checks on private bankers or on national 
banks. This suit was brought to recover the 
amount so received by the defendants, on the 
ground that they knew that the money was the 
money of the government, and had been im- 
properly used, or that they received the money 
with notice of facts from which they could only 
properly infer that the paymaster was unlaw- 
fullv expending the funds of the government 
in payment of his private debts. The jury 
found for the defendants. On a motion for a 
new trial, made by the plaintiffs, on the ground 
that the verdict was so against the evidence, 
or against the weight of evidence, that it was 
apparent that the jury were influenced by mis- 
take, sympathy or prejudice: Held, that the 
motion must be granted. 

2. The motion would not be granted if the 
claim were solely for the amount sent otherwise 
than in official checks. 

3. The jury were properly charged, that, 
where a trustee delivers, in payment of his in- 
dividual debt, property which is stamped with 
the insignia of ownership as trustee, the cred- 
itor takes the property with notice of the trust, 
and at his peril, if he does not make suitable 
inquiry as to the right of the trustee thus to 
dispose of the properly. 

4. The defendants, in explanation, gave evi- 
dence that their business was large, and that 
their time was so engrossed that they could not 
examine checks, and that they endorsed checks 
without looking at the face of the check, and 
that, therefore, they did not know that these 
were sub-treasury checks. The court was of 
opinion that the case, so far as it concerned 
such checks, turned, in the minds of the jury, 
on such evidence, and that the magnitude of the 
amount Involved in the suit, and the serious 
detriment which would accrue to the defendants 
from a verdict against them, while such a ver- 
dict would he of very slight value to the plain- 
tiffs, in consequence of the insolvency of the de- 
fendants, had some influence on the minds of 
the jury. 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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[This was an action by the United States 
against James A. Polhamus and Eugene J. 
Jackson to recover a sum of money received 
by the defendants, which had been embezzled 
from the government. Heard on a motion 
for a new trial.] 

Henry E. Tremain, Asst. U. S. Dist. Atty. 
Roger A. Pryor, for defendants. 

SHIPMAN, District Judge. Major J. Led- 
yard Hodge, a paymaster in the United States 
army, commenced, in the year 1863, to specu- 
late in stocks in the city of New York, em- 
ploying the defendants as his brokers. These 
stock speculations were at first of compar- 
atively small amount, but increased, after the 
year 1867, until they had attained very large 
magnitude. From time to time they resulted 
very disastrously to Major Hodge, who, in 
order to make good his losses, and pay his 
obligations to his brokers, embezzled the 
funds of the United States, with which he 
was intrusted, until the defieit was discover- 
ed in the month of September, 1871, when he 
was dismissed from office, and pleaded guilty 
to charges of embezzlement. It was satis- 
factorily ascertained, either from his own 
confession, or by evidence derived from an 
examination of his accounts, that at least 
$35S,000 of government funds had been re- 
mitted by him to his brokers, of which sum 
at least $93,000 had been sent in his official 
cheeks upon the assistant United States 
treasurer, in the city of New York, and the 
residue had been sent in currency, or in 
cheeks upon private bankers, or upon nation- 
al banks. The checks upon the assistant 
treasurer bore respectively the following 
dates, and were for the following amounts: 
December 15th, 1S65, $5,000; September 25th, 
1809, $20,000; September 27th, 1869, $13,000; 
September 28th, 1869, $15,000; and July 18th, 
1870, $40,000. An action of indebitatus as- 
sumpsit was thereupon commenced by the 
United States against the defendants, for the 
recovery of the amount which had been thus 
received by them, upon the ground that they 
knew that the money was the money of the 
government, *?nd that it had been improperly 
used by Major Hodge, or that they received 
the money with notice of facts from which 
they could only properly infer that the trus- 
tee was unlawfully expending in payment 
of his private debts the funds of his cestui 
que trust. This action was tried before a 
jury, who returned a verdict for the defend- 
ants. The government thereupon filed a mo- 
tion for a new trial, upon the ground that 
the verdict was so against the evidence, or 
against the weight of evidence, in the cause, 
that it was apparent that the jury were in- 
fluenced by mistake, sympathy or prejudice, 
and upon the ground that the eharge and 
rulings of the court were erroneous. 

Upon the point that the verdict was against 
evidence, it is not strenuously urged that, as 
to the amount which was sent in currency. 



or in private cheeks, the evidence against the 
defendants was of such uniform character 
as to demand a new trial, though it is claim- 
ed that the verdict was against the weight 
of evidence in respect to those sums; but it 
is claimed that, as to the $93,000 which was 
sent and received in official drafts upon the 
sub-treasury, the jury mistook the charge of 
the court, and rendered a verdict palpably 
in violation of the evidence which was in- 
troduced. If the claim of the government 
against the defendants had been solely for 
the amount whieh was sent in currency, or 
in unofficial checks, I do not think that a 
court would be justified in directing a new 
trial. As to the amount which was sent in 
official checks, the case rested upon different 
principles from those which appertained to 
the residue of the plaintiffs' claim. These 
cheeks were the cheeks of Major Hodge, as 
paymaster of the United States army, upon 
the well known depository of the funds of 
the government, to the order of the defend- 
ants, and were sent directly to the payees, 
in payment of the private debts of the draw- 
er, and were collected and credited upon the 
account of Major Hodge. Upon this part 
of the case, the court charged the jury in 
conformity with the rule of law, that, when 
a trustee delivers, in payment of his individ- 
ual debts, property which is stamped with 
the insignia of ownership as trustee, the 
creditor takes the property with notice of 
the trust, and, if it is received without mak- 
ing suitable inquiry as to the right of the 
trustee thus to dispose of the property of 
the cestui que trust, the recipient takes it 
at his peril. He is guilty of negligence if no 
suitable inquiry is made. The general rule 
was laid down wito sufficient fullness. But, 
the fact that the property bears upon its 
face the evidence that it is owned by the 
seller or the payer, as trustee, is not con- 
elusive upon the liability of the defendant, 
who is always at liberty to show that he 
did make suitable inquiry. If he receives 
property whieh is known to be trust prop- 
erty, he is prima facie liable to the cestui 
que trust, and the burden is thrown upon the 
defendant of explaining his conduct to the 
satisfaction of the jury. The defendants in 
this case offered evidence which was proper 
to go to the jury in explanation and justi- 
fication of their acts. They gave evidence 
that their business during the period which 
was included in their transactions with 
Major Hodge, was enormously large; that 
their time was so engrossed that they could 
not examine cheeks; that checks were en- 
dorsed, when presented to them, by the per- 
son whose business it was to make the de- 
posits, without examination or without read- 
ing, or looking at the face of, the eheek; and, 
therefore, that they did not know that these 
were sub-treasury checks. I have reason 
to know that the ease, so far as it concerned 
this class of remittances, turned, in the minds 
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of the jury, upon the evidence which was 
thus offered by the defendants, of their want 
of knowledge upon whom the checks were 
drawn. I was of the opinion, at the time 
of the trial, that the case was not such as 
to justify a direction to the jury to find a 
verdict for $93,000 in favor of the plaintiffs. 
There was a question of fact which involved 
a large amount of property, and which in- 
volved, to some extent, the character of the 
defendants, which was proper to be sub- 
mitted to a jury. I am still of the opinion 
that it should have been so submitted, or 
else that the principle of trial by jury is not 
to be regarded. But, I am of opinion, after 
careful consideration of the case, that the 
evidence was such that the supervisory 
power of a court should be interposed, and 
that the facts should be submitted to the 
scrutiny of another jury. It is not necessary 
for me to consider the subject of new trials 
upon the ground that the verdict was against 
the weight of the evidence. The principles 
of law are well known. It is sufficient for 
me to say, that if the plaintiff in this case 
was an individual cestui que trust, whose 
property had been thus placed by an un- 
worthy trustee in the hands of the defend- 
ants, I should not feel satisfied that my duty 
had been discharged until I had remitted the 
question to the test of a new trial; and, al- 
though the treasury of the government is in 
the annual receipt of millions, and a favor- 
able verdict for the amount which is at 
stake will perhaps be of no serious' benefit to 
the United States, while a verdict against 
the defendants may have the effect of per- 
manently crippling those whom financial 
reverses have already rendered insolvent, yet 
it is the duty of a court to regard solely its 
obligations a3 a court of justice, and not to 
be swayed by the comparative effect of its 
decisions upon the parties. The magnitude 
of the amount which is involved in this case, 
and the serious detriment which would ac- 
crue to the defendants from a verdict against 
them, while such a verdict would be of very 
slight value to the plaintiffs, I think had 
some influence upon the minds of the jury. 

I have doubted whether the discretionary 
power of the court should be exerted in favor 
of a new trial, when an exceedingly intelli- 
gent and capable jury had once rendered a 
verdict, after an absence of only fifteen or 
twenty minutes, and when, in consequence 
of the insolvency of the defendants, a differ- 
ent verdict, if it should be rendered, would 
in all probability be- of no pecuniary value 
to the United States, but I am satisfied that 
these considerations are subordinate to those 
which I have already stated. 

The plaintiffs also moved for a new trial 
upon the ground of error of law in the charge 
and rulings of the court. It is not neces- 
sary to consider these questions, in view 
of the disposition which has been made of 
the motion 

The motion for a new trial is granted. 



Case No. 16,063. 

UNITED STATES v. The POLLY AND 
JANE. 

[2 Hall, Law J. 458.] 

District Court, D. New York. Aug. Term, 

1809. 

Embargo— 'Lading -without Inspection. 

[A vessel is liable to forfeiture under the 
statute of January 9, 1808 (2 Stat. 506), for 
taking on goods exceeding §400 in value in the 
aggregate, without permit and inspection, al- 
though they were taken at different times and 
places, and at no one time to the amount of 
$400 in value.] 

[This was a libel of forfeiture against the 
sloop Polly and Jane for alleged violation of 
the embargo law of January 9, 1808 (2 Stat 
506).] 

In this case the libel also charged a lading 
without permit and inspection, and it ap- 
peared in evidence that goods of a greater 
value than $400, were so taken on board the 
sloop, as composing her cargo for an intend- 
ed illicit voyage, but that the lading was 
effected at different times and places and at 
no one time to the amount of $400 worth. 

His honour held the different ladings of the 
cargo as aforesaid to be a continuation of 
the same transaction and one offence; and 
that the aggregate value of the goods so 
laden exceeding in amount the sum of §400, 
the vessel, &c. became liable to forfeiture. 

Condemned. 



Case ISTo. 16,064. 

UNITED STATES v. The POLLY AND 

NANCY. 

[1 Hall, Law J. 483.] 

District Court, D. Pennsylvania. Sept. 9, 1808. 

Embargo — Carrying Prohibited Goods. 

[Sea stores and provisions are not to be con- 
sidered as a part of the cargo, so as to be for- 
feitable under the act of January 9, 1808 (2 
Stat. 507), along with goods which the ship 
was prohibited from taking by the statute.] 

This libel was filed by Mr. Dallas, the dis- 
trict attorney, against the schooner Polly 
and Nancy, John Kussel, master, a British 
owned vessel, and her cargo, seized by the 
collector for a breach of the laws relating 
to the embargo, by taking on board prohibit- 
ed goods. 

Mr. Hopkinson appeared for the master, 
who was also the owner of the vessel; al- 
leged that the illegal act was committed 
without the knowledge or approbation of his 
client; but submitted to the condemnation 
of the vessel and cargo, excepting the sea 
stores and provisions. 

After hearing Mr. Dallas, on the one side, 
and Mr. Hopkinson, on the other, THE 
COURT decided that upon general principles, 
as well as upon the particular words of the 
fifth section of the act of the 9th of Janu- 
ary, 1808 [2 Stat. 507], the sea stores and 
provisions could not be considered as a part 
I of the cargo, liable to forfeiture. 
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Case Wo. 16,065. 

UNITED STATES v. POMEROY. 

[3 N. Y. Leg. Obs. 143.] 

District Court, N. D. New York. July 10, 1844. 

Post Office Laws — Sending Letters by Ex- 
press. 

A person who sends a packet of letters by a 
passenger in a railroad car over a post road, 
without the knowledge and against the con- 
sent of the owners of the car and their agents, 
is not subject to the penalty imposed by the 
nineteenth section of Act Cong. c. 275 [3 Sto- 
ry's Laws, 1990; 4 Stat. 107, c. 64]. 

[Followed in U. S. v. Hall, Case No. 15,201.] 

Joshua A. Spencer, U. S. Dist. Atty. 
S. Stevens ana M. T. Reynolds, for defend- 
ant. 

CONKLING, District Judge. This is a pe- 
nal action [against George E. Pomeroy], 
founded on the nineteenth and twenty-fourth 
sections of the act regulating the post office 
department, passed March 3, 1825. By the 
nineteenth section it is enacted, that no stage 
or other vehicle, which regularly performs 
trips on a post road, or on a road parallel to 
it, shall carry letters: that for a violation of 
this provision, the owner of the carriage or 
other vehicle, shall incur the penalty of fifty 
dollars: Provided, that it shall he lawful 
for any one to send letters by special mes- 
senger. By other sections of the act many 
other acts are prohibited, and declared pun- 
ishable. And the twenty-fourth section pro- 
vides in general terms, that every person 
who, from and after the passage of this act, 
shall procure, and advise, or assist, in the 
doing or perpetration of any of the acts or 
crimes by this act forbidden, shall be subject 
to the same penalties and punishments as 
the persons are subject to who shall actually 
do or perpetrate any of the said acts or 
crimes according to the provisions of this act. 
The declaration contains twenty counts, 
each charging the defendant with having 
procured, advised, and assisted a certain ve- 
hicle, to wit, a railroad car, performing regu- 
lar trips on a railroad, in this district, such 
road being a post road, to convey letters con- 
trary to the form of the statute. The evi- 
dence in behalf of the United States, assum- 
ing that the witnesses are entitled to credit, 
establishes the fact that many letters were 
received by the agents of the defendant, for 
the purpose of being conveyed, and were in 
fact conveyed for hire by his agents, acting 
under the name of messengers, on the roads 
designated in the declaration, in the cars of 
the owners of the roads; and the evidence 
tends to prove that this was done with the 
knowledge of the defendant,— its sufficiency 
for this latter purpose being, however, de- 
nied by the counsel for the defendant. On 
the other hand, it appears that the defend- 
ant's messengers travelled on the roads in 
question mere^ in the character of passen- 
gers, purchasing tickets for that purpose 
from time to time, and that the owners of 



the cars and their agents were -ignorant of 
the fact of their having letters in charge. It 
is moreover admitted by the district attor- 
ney, that in order to subject the owner of a 
vehicle to the penalty provided by the nine- 
teenth section of the act, it must appear that 
letters were conveyed in sueh vehicle with 
his knowledge and assent; and that no pen- 
alty has therefore been incurred under that 
section by owners of the ears now in ques- 
tion. 

Under this state of the case I am called up- 
on by the defendant's counsel to instruct the 
jury, among other things, that in order to 
render a person liable to the penalty pro- 
vided by the twenty-fourth section of the 
act, it must be shown that by his procure- 
ment, assistance or advice, some other per- 
son has committed the act forbidden by the 
nineteenth section; and that the plaintiffs 
have therefore failed in point of law to es- 
tablish a right of recovery. This proposition 
has been strenuously and very ably contest- 
ed by the district attorney, who insists that 
the offence described in the twenty-fourth 
section taken in connection with the nine- 
teenth section, is a distinct and independent 
offence, which may be committed by one 
person without the participation or agency of 
any other person. This is not a new ques- 
tion, though it is one of recent origin in the 
courts. It was involved in the case of U. S. 
v. Adams [Case No. 14,421], tried nearly a 
year ago in the district court for the South- 
ern district of New York, though from the 
report of the case read yesterday by the de- 
fendant's counsel, the question does not ap- 
pear to have been very distinctly presented 
to the court The opinion of the court is 
however understood to have been favorable 
to the construction of the law insisted on 
by the defendant's counsel in the present 
case. But the case of U. S. v. Kimball [Id. 
15,531], tried a few months since in the dis- 
trict court for the Massachusetts district, 
turned directly upon this question. The 
opinion of his honor, Judge Sprague, upon it, 
after argument, is elaborate, and apparently 
well considered; and it was in accordance 
with the instructions now asked by the de- 
fendant's counsel. He held that a person 
who sends a letter by a passenger in a rail- 
road ear is not liable to the penalty provided 
by the twenty-fourth section of the act, un- 
less the owner of the ear is liable to the pen- 
alty provided by the nineteenth section. The 
case was carried to the circuit court by writ 
of error, and the decision of the district 
court was affirmed by Mr. Justice Story. If 
these had been the only decisions upon this 
question I should have felt little hesitation 
in yielding to their authority. But a contra- 
ry decision having lately been made by the 
learned judge of the Eastern district of 
Pennsylvania, in the case of U. S. v. Fisher 
[Id. 15,100], and, as it would seem also from 
an imperfect report read by the district at- 
torney, by the district court for the district 
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of Maryland, in the case of U. S. v. Gilmour 
[Id. 15,208], I have felt it to be my duty to 
consider the question as an original one, and 
especially to scrutinize the conflicting judi- 
cial opinions pronounced in the Cases of 
Kimball and Fisher,— these opinions having, 
as it is understood, been published under the 
sanction of the learned judges themselves. 
In doing this, I have been essentially aided 
by the luminous arguments of the learned 
counsel by whom this trial has been con- 
ducted. 

I had read the opinion of the judge of the 
Massachusetts district upon its first appear- 
ance two months ago, and was forcibly im- 
pressed with the course of reasoning by 
which his decision was fortified, and, as I 
have already intimated, should not have hes- 
itated to acquiesce in it, had there been no 
conflicting decision, and but for the forcible 
argument of the district attorney in the 
present case. My attention has therefore 
been chiefly directed to the reasoning of his 
honor, Judge Randall, and that of the dis- 
trict attorney. The learned judge, in assign- 
ing his reasons for the conclusion at which 
he had arrived, is reported to have said, that 
"offences even of the highest grade, may be 
committed through the medium of an inno- 
cent agent, and the employer be answerable 
as principal, even although not present when 
the actwas committed. Thus," he adds, "one 
who employs an idiot or a child, under the 
age of discretion, to do an unlawful act, is 
liable to punishment for it, although the act 
was done in his absence." This is undoubt- 
edly sound doctrine; but I am not able to 
perceive any propriety in its application to 
the case in question. The reason why one 
who employs a child or an idiot, or instigates 
~ a mad man to commit a crime, is himself di- 
rectly responsible as principal, instead of be- 
ing but an accessory before the fact, is, that 
the immediate actor is irresponsible. For ev- 
ery offence committed, some one must neces- 
sarily be amenable as the principal offender. 
In the cases supposed by the learned judge, 
if the intermediate agents were accountable 
for their acts at all, it could only be as prin- 
cipals; but being irresponsible, he by whom 
their acts were prompted, is justly substi- 
tuted in their place,— just as one who should 
maliciously unchain a wild beast In the 
midst of a populous town would be held ac- 
countable, as principal, for the injury which 
should accrue. But the reasons of this doc- 
trine do not exist when the unlawful act is. 
perpetrated by a person who is himself amen- 
able to the law for his acts, and therefore 
the doctrine itself is inapplicable to such a 
case. The owner and conductor of the rail- 
road car were such persons; and if they 
committed the act forbidden by the nine- 
teenth section, they were responsible for it 
as principals. 

But it was conceded that in the eye of the 
law they did not commit it,— and justly— be- 
cause, according to an old and well estab- 
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lished legal maxim, it is the mind and not 
the act which constitutes the criminal. Nei- 
ther was it pretended that the act prohibited 
by the nineteenth section— that of conveying 
letters in a vehicle regularly performing 
trips on a post-road— was committed by the 
defendant. The charge against him was that 
he procured and advised or assisted another 
to commit it. But a charge against one per- 
son of having advised and assisted another to 
commit an offence not in fact committed by 
him, involves in my judgment a degree of in- 
consistency wholly irreconcilable with that 
precision and certainty which the law de- 
mands in the administration of penal jus- 
tice, and which are essential to the security 
of the citizen. Besides if the principles ap- 
plied by the court in the Case of Fisher, had 
really been applicable to such a ease, the de- 
fendant ought to have been prosecuted, not 
under the twenty-fourth section, for procur- 
ing, advising and assisting, &c, but under 
the nineteenth section, for actually convey- 
ing the letters. By this means the inconsist- 
ency just mentioned, at least, would have 
been avoided. It was further remarked by 
the learned judge, as appears by the report, 
that while it was true that penal statutes 
were to be construed strictly, they were "not 
to be construed so strictly as to defeat the 
obvious intention of the legislature, when 
that intention can be collected from the 
words used in the act" This position, in its 
just sense, is also incontrovertible; but in 
my opinion it does not warrant the decision 
in support of which it was adduced. The 
question was, whether a person who sends 
a packet of letters by a passenger in a rail- 
road car over a post road, without the knowl- 
edge and against the consent of the owners 
of the car and their agents, is within the 
words of the act I think there are no words 
in the act descriptive of such person. 

No doubt + he design of the act was to se- 
cure to the United States, so far as could be 
done without improperly trenching upon the 
freedom of the citizen, the entire emolu- 
ments arising from the transportation of let- 
ters on post roads. But this design, howev- 
er obvious, does not authorize the judicial 
branch of the government to extend the act 
to descriptions of persons not embraced with- 
in its terms, however strongly and mischie- 
vously their acts may tend to defeat its de- 
sign. It often happens that what the courts, 
xn giving a construction to statutes, are 
bound, by the settled rules of interpretation, 
to consider the intention of the legislature, 
falls far short of the general policy and ob- 
jects of the act. This remark may be well 
illustrated by reference to the 3rd section of 
the amendatory post office act of 1827 [4 
Stat. 238], by which it is made penal to "set 
up any foot or horse post for the convey- 
ance of letters or packets upon any post 
road." Now, it is very clear that the trans- 
portation of letters in railroad ears drawn 
by steam, is in direct conflict with the de- 
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sign of this prohibition; and yet it seems to 
be agreed on all hands that no penalty is 
incurred under it by the conveyance of let- 
ters in thifc mode, because the act contains 
no words descriptive of such an offence. 
For the same reason, the act of 1825 ought 
not, as I think, to have been construed to em- 
brace the Case of Fisher. If congress had 
really intented to prohibit the conveyance of 
letters by passengers, it would have been 
easy, by apt terms, directly and plainly to 
declare such intent. The practice of send- 
ing letters by passengers in the public con- 
veyances on post roads, has always and no- 
toriously prevailed, and must have been 
known to congress in 1825. Until recently, 
letters were thus sent only occasionally, and 
were taken in charge, not for hire, but as a 
mere act of kindness or of social obligation. 
While the practice was thus restricted, it 
may reasonably be supposed that congress 
did not deem it necessary or just to inter- 
fere with it. The practice has now, on some 
of the principal post roads, become a regu- 
lar systematized business, carried on for 
profit But I cannot acquiesce in the argu- 
ment that its extension has altered its legal 
nature or enlarged the jurisdiction of the 
courts. If it has become an evil requiring 
correction by the public authority, it is the 
province of the legislature to apply the rem- 
edy. 

The district attorney relies chiefly on the 
term "procure," and his argument is, that, 
however it may be with the words "advise 
and assist," there is no absurdity in the 
charge against the defendant, of having 
"procured" the ear to carry letters, because 
by paying his passage he acquired a right to 
a seat, and then ased this right for the pur- 
pose of carrying letters. In my judgment 
this is an unwarrantable interpretation of 
the word "procure," as used in the act. It can, 
in my opinion, no more be applied to an in- 
animate thing, than the words "advise or as- 
sist," with which it is associated. It does 
not mean, to obtain or get possession of; but 
to induce., by persuasion, bribery, or by oth- 
er means, acting on the will of an intelligent 
being. It is admitted that the offence de- 
scribed in the nineteenth section can only be 
committed by the wilful act of some person; 
and I hold it to be clear that no penalty can 
be incurred under the twenty-fourth section, 
except by procuring, advising or assisting the 
commission of that offence. Upon the whole, 
therefore, I shall consider it my duty to in- 
struct the jury upon this point in accordance 
with the request of the defendant's counsel. 
Another, and far more important question 
has been raised, viz.: whether the constitu- 
tion confers upon congress the power to re- 
strain a private citizen from carrying letters 
in competition with the mail of the United 
States. But upon this, as well as upon the 
other points relied on by the defendant's 
counsel, it is unnecessary to express any 
opinion, and I therefore forbear to do so. 
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Case No. 16,066. 

UNITED STATES v. POMPEY. 

[2 Cranch, C. 0. 246.] i 

Circuit Court, District of Columbia. May 
Term, 1821. 

Slavery. 

Qu£ere, whether an indictment will lie, at 
common law, for enticing away a slave. 

Indictment [against the negro Pompey] at 
common law for enticing away a slave be- 
longing to Judge Washington. 

Verdict, guilty, and the jury assessed the 
fine at $50. 

THE COURT (THRUSTON, Circuit Judge, 
absent) were doubtful whether the indict- 
ment could be supported in law; but as 
there was no motion in arrest of judgment, 
it was entered up for the fine as assessed 
by the jury. See 1 Hayw. 13; 2 Hayw. 106. 



Case Wo. 16,067. 

UNITED STATES v. POND. 
[2 Curt. 265.] 2 

Circuit Court, D. Massachusetts. May Term, 
1855. 

Indictment for Misd em eanors— Motion to Quash 
—Offences usher Postal Laws- 
Opening Letters. 

1. A defect, pleadable only in abatement, is 
not ground for quashing an indictment. 

2. In indictments for misdemeanors, it is suf- 
ficient to lay the charge in the words of the act 
of congress describing the offence, unless it ap- 
pears, those words include cases not intended 
by the legislature to be embraced within the 
Jaws; m that event the indictment must show 
the case to be one not thus excluded. 

[Cited in U. S. v. Henry, Case No. 15,350: 

S eW ^ S ,£ as 4v ? d - 3 > 848 : U - S. v. Quinn 
Id. 16,110; U. S. v. Winslow, Id. 16.742 
U. S. v. Noelke, 1 Fed. 432; U. S. v. Brit- 
ton, 107 U. S. 662, 2 Sup. Ct. 518.] 

tC J&S, in State v - Miller > 60 Vt. 92, 12 Atl. 

0^6.] 

,, 3 ' ^he twenty-second section of the act of 
March 3, 182o (4 Stat. 109). makes it an offence 
to open a letter which has been in a post-office, 
before delivery to the person to whom it is 
directed, with intent to obstruct his correspond- 
ence or pry into his business or secrets, though 
the letter was not sealed, and was not, at the 
time, in the lawful custody of anv person 
and even though it was written by the defend- 
ant himself. Nor is it necessary that the name 
to which the letter was addressed, should be 
the true name of the person for whom it was 
intended. 

[Cited in U. S. v. McCready, 11 Fed. 229.] 

4. In such an indictment it is not necessary 
to allege any venue of the unlawful intent 
nor to allege that the opening was unlawful! 
nor that A. B., to whom the letter was ad- 
dressed, was a real person, if it be alleged that 
the letter was opened with intent to obstruct 



i [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reported by Hon. B. R. Curtis, Circuit 
Justice.] 
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A. B.'s correspondence, or pry into his business 

or secrets, because it will intended be was a 

real person. 

[Cited in U. S. v. Driscoll, Case No. 14.994; 

Re Coleman, Id. 2,980; U. S. v. Safford, 

66 Fed. 945.] 

This was a motion to quash an indictment 
under the 22d section of the act of March 3, 
1825 (4 Stat 109), for the government of the 
post-office department, &c. The indictment, 
omitting the merely formal parts, was as 
follows:— "That on the fifteenth day of Sep- 
tember, in the year of our Lord one thousand 
eight hundred and fifty-four, one Abel Pond, 
at Holliston, in said district, did then and 
there open a certain letter directed to one 
'Ebenezer H. Currier, Esq.' which letter had 
been in a post-office of the said United 
States, namely, in the post-office of the Unit- 
ed States at Holliston, in said district of 
Massachusetts, and did so open the said let- 
ter before it had been delivered to the said 
Currier to whom it was directed, and did so 
open the said letter with a design to ob- 
struct the correspondence, and to pry into 
the business or secrets of another, namely, 
of the said Ebenezer H. Currier, said letter 
not containing any article of value." 

The motion was as follows: "And now 
before pleading, the above-named defendant 
comes and moves the court, that the indict- 
ment found against him at this term of the 
court be quashed,— for # the following rea- 
sons: (1) That he is not named therein with 
any addition of mystery, degree, or occupa- 
tion; nor with any addition of the town or 
place of which he is a resident. (2) Be- 
cause admitting all the facts stated in the 
indictment, it does noi; charge the defendant 
with any criminal offence; more particularly 
in that it does not set forth that defendant 
unauthorizedly or unlawfully opened the let- 
ter in question; in that it does not allege 
that the letter was sealed, or that the open- 
ing was by means of any breaking, tearing, 
or cutting; in that it does not allege that 
the letter as aforesaid was at the time of 
said opening in the custody of any postmas- 
ter, letter carrier, or other person having 
lawful charge of the letter of another; in 
that it does not exclude the idea that said 
letter was the property and belonged ex- 
clusively to the defendant, and that he was 
lawfully opening it at the time of said open- 
ing; in that it does not allege that there 
was any such person in existence as Eben- 
ezer H. Currier, to whom said letter is al- 
leged to have been addressed; in that it 
does not aver an intent unlawfully or unau- 
thorizedly to obstruct the correspondence, or 
to pry into the secrets of said- Currier, (sup- 
posing that there was such a person in be- 
ing at that time, for whom said letter was 
intended,) and that it does not generally ex- 
hibit and set forth facts enough to constitute 
any offence against the laws of the United 
States. (3) Because there is no venue or 
time laid to the allegation of the intent." 



Geo. Bemis, for the motion. 
Dist Atty. Hallett, contra. 

CURTIS, Circuit Justice. "Without express- v 
ing' any opinion respecting the necessity of 
an addition of the mystery or degree of the 
defendant, in an indictment, I think the first 
cause assigned insufficient to support the 
motion. The want of an addition, or a 
wrong addition, when required, is ground for 
a plea in abatement only. 2 Hawk. P. C. c. 
23, § 125; 2 Inst 670; Rex v. Warren, 1 
Sid. 247; Rex v. Checkets, 6 Maule & S. 91. 
A motion by a defendant to quash an in- 
dictment, must be founded on defects which 
would make a judgment against him, on 
that indictment, erroneous. Bac. Abr. "In- 
dictment" K; 2 Hawk. P. C. c. 25, § 146; 
Com. Dig. "Indictment" H. And there are 
many cases where the court, in the exercise 
of its discretion, refuses to quash an indict- 
ment even for defects which would cause an 
arrest of judgment. Bac. Abr. "Indictment," 
K. In Rex v. Wheatley, 1 ¥m. Bl. 275, 
Lord Mansfield said: "If any distinction is 
made between quashing and arrest of judg- 
ment, that of quashing is the strongest way; 
because the indictment must be very grossly 
bad to have the court quash it at once." A 
defect only pleadable in abatement, and 
whieh is cured by pleading over, is not 
ground for quashing an indictment. 

The cause secondly assigned, if found cor- 
rect, would be sufficient In examining it, 
it must be remembered that this is an indict- 
ment for a misdemeanor, created by statute; 
and that in general, It is sufficient to de- 
scribe such an offence in the words of the 
statute. U. S. v. Mills, 7 Pet. [32 U. S.] 138. 
This indictment follows the words of the 
statute. It is sufficient, therefore, unless the 
words of the statute embrace cases which it 
was not the intention of the legislature to 
include within the law If they do, the in- 
dictment should show this is not one of the 
cases thus excluded. In the case of The 
Mary Ann, 8 Wheat [21 U. S.] 389, speaking 
of an information, Mr. Chief Justice Mar- 
shall said: "If the words which describe 
the subject of the law are general, embracing 
a whole class of individuals, but must nec- 
essarily be so construed as to embrace only 
a subdivision of that class, we think the 
charge in the libel ought to conform to the 
true sense and meaning of those words as 
used by the legislature;" and this is only 
another mode of expressing the same rule 
which I have stated above. 

To apply these rules to this ease; the first 
objection is that the indictment does not al- 
lege that the defendant unlawfully opened 
the letter in question. But, following the 
words of the act, it does allege such facts 
as, if true, amount to an unlawful opening; 
for it avers the letter was opened before it 
reached the person to whom it was address- 
ed, with intent to obstruct the correspond- 
ence and pry into the business or secrets of 
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another. This intent renders the opening of 
such a letter unlawful, and it would add 
nothing material to call it so. The court 
. takes notice of its illegality. The next ob- 
jection is the want of an allegation that the 
letter was sealed. I am of opinion that 
opening such a letter, though unsealed, with 
the intent charged, is an offence against this 
act, and therefore it was not necessary to 
allege it to have been sealed. 

It is further objected that it is not al- 
leged that at the time of the opening, the 
letter was in the custody of any postmaster, 
letter carrier, or other person, having lawful 
charge of the letter. The words of the act 
do not require that the letter, when opened, 
should be in the lawful custody of any one; 
but only that it had been in the post-office, 
or in the custody of a mail carrier, and was 
opened before delivery to the person to whom 
directed. And I do not perceive sufficient 
reason, why the language should not be liter- 
ally construed. If a letter should be obtain- 
ed by fraud or theft from a post-office by 
one person, and opened by a second, with 
design to pry into the business or secrets of 
another, or obstruct his correspondence, I 
think it would be an offence within this act. 
And so in any other case which has oc- 
curred to me, of a lawful or unlawful cus- 
tody at the time of the opening, with such 
intent. But it is said the indictment does 
not exclude the idea that the letter was 
written by the defendant, and belonged to 
him at the time it was opened. 

I think it does; for the intent charged in 
the indictment could hardly exist, if the de- 
fendant wrote the letter. Such a ease, of a 
person opening a letter which he had him- 
self written with intent to obstruct the cor- 
respondence, or pry into the business or 
secrets of another, cannot reasonably be sup- 
posed possible. But if it were possible, I 
do not know on what ground I could say it 
is not within this act. True, the mere open- 
ing of a letter by him who wrote it, and put 
it into the post office, is an innocent act. It 
may be done to correct a mistake, or for 
many proper reasons. But doing* it for an 
improper and wicked motive may well 
enough be declared criminal; and if the leg- 
islature use language broad enough to em- 
brace such a case, and it can be proved, in 
point of fact, in my opinion it must be 
deemed within the law, and subjects the of- 
fender to punishment. 

It is further urged, the indictment ' should 
have alleged that Ebenezer H. Currier, to 
whom the letter was directed, was a real 
person. This proceeds upon one of two 
grounds; the first is, that letters addressed 
to real persons, under fictitious names, are 
not within the protection of the act. I do 
not think so. Many lawful reasons may ex- 
ist for writing and receiving such letters. 
A desire to avoid publicity, though it gen- 
erally accompanies crime, is also quite con- 
sistent with innocence. Much lawful and 



important correspondence is conducted under 
fictitious addresses. Nothing is more com- 
mon than to see requests to address a par- 
ticular number, or one or more letters of the 
alphabet. I do not consider it necessary 
that the address on the letter should have 
been the true name of any person. The oth- 
er ground is that it does not appear that the 
letter was addressed to any real person, by 
a fictitious or real name. But the indict- 
ment charges an intent to obstruct the corre- 
spondence, and pry into the business and 
secrets of one Ebenezer H. Currier. This 
cannot be proved without showing that there 
is a real person in existence capable of hav- 
ing correspondence, and business, and se- 
crets, affected by the letter in question, but 
also that his name is Ebenezer H. Currier. 
In an indictment for larceny, the property is 
laid in J. N. I never saw an averment made 
that J. N. was a real person. The allega- 
tion imports it, for none but a real person 
can hold property. So here the allegation 
that Ebenezer H. Currier had business, and 
secrets, and correspondence, imports that 
he was a real person. 

The last objection is, that there is no ven- 
ue, or time, laid to the allegation of intent. 
But venue and time are laid to the act of 
opening, and I am of opinion it was not nec- 
essary to lay them to the intent, which it is 
averred accompanied the act of opening, and 
so must necessarily have had its existence 
when and where the act was done. 

The motion to quash is overruled. 



Case No. 16,068. 

UNITED STATES v. POPE et al. 

[Hoff. Land Cas. 141.] i 

District Court, N. D. California. June Term, 
1856. 

Mexican Land Grants. 
The validity of this claim fully established. 

[Claim of Joseph Pope and others, heirs of 
Julian Pope, deceased, for the Rancho Loco- 
allomia, consisting of] two leagues of land in 
Napa county; confirmed by the board, and 
appealed by the United States. 

William Blanding, U. S. Atty. 

McDougal, Aldrich & Sharp, for appellees. 

HOFFMAN, District Judge. In September, 
1841, Julian Pope applied to General Vallejo 
for an order for the provisional occupation of 
the premises now claimed. The land hav- 
ing been reported vacant, permission to oc- 
cupy and to apply for the usual title was 
given to the applicant. Julian Pope accord- 
ingly petitioned the government for a grant, 
and on the thirtieth of September, the usual 
title was issued by Jimeno, giving to Pope the 
place called Locoallomia, of two sitios de 
gafiado mayor. The above facts are estab- 

1 [Reported by Numa Hubert, Esq., and here 
reprinted by permission.] 
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lished by the grant, which is produced and 
duly proven, and by the expediente, which is 
found in the archives, and a copy of which 
duly certified is on file. 



Case 3STo. 16,069. 

UNITED STATES v. POPE. 

[24 Int. Eev. Rec. 29; 3 Cin. Law Bui. 30.] i 

District Court, D. Massachusetts. Jan. 8, 1878. 

Extradition— Arrest in One District for Trial 
in Another— Indictment as Evidence. 

1. "Where a person is arrested and brought 
before a judge or commissioner to be held to 
bail for trial in another district, a certified copy 
of the indictment found in such other district 
is competent evidence against the defendant; 
but if such indictment be so inconsistent that 
an impossible offence is set forth therein, it is 
not evidence authorizing such judge or commis- 
sioner to hold the defendant to bail. 

[Cited in U. S. v. Brawner, 7 Fed. 88; tJ. S. 
v. Rogers, 23 Fed. 661.] 

2. The indictment in this case charged in sub- 
stance that on the 10th day of June, 1874, in 
Louisiana, the defendant and others conspired 
to defraud the United States by procuring to 
be entered against the United States in the 
court of claims, an unjust judgment on the 
18th day of May, 1874, and further sets forth 
that such judgment was in fact rendered on 
said 18th day of May Held, that such indict- 
ment is no evidence of guilt. 

At law. 

P. Curamings, Asst U. S. Atty. 
C. Allen, for defendant 

LOWELL, District Judge. On the 6th day 
of June, 1876, an indictment was found 
in the circuit court of the United States 
for the district of Louisiana against Au- 
gust P. Noblom, Henry Peychaud, Theodore 
Valiade, and Robert n. Shannon, of the dis- 
trict of Louisiana, George Taylor and Oli- 
ver S. Lovell, of the District of Columbia, 
and Frederick G. Pope of the district of 
Massachusetts, alleging: That the defend- 
ants In and within the state and district of 
Louisiana, on the 10th day of June, 1874, 
conspired together with one Bouchard and 
others unknown vo the grand jurors, with 
the intent and purpose to cheat and defraud 
the United States of the sum of $296,000; 
that in 1809 said Noblom together with one 
Bellocq and one Roy, claiming to be co- 
partners in New Orleans under the firm of 
Bellocq, Noblom & Co., presented to the 
court of claims at Washington a petition 
which is fully set forth in the indict 
inent. Its substance is that the petition- 
ers had, before April, 1861, made large ad- 
vances on 1,851 bales of cotton which had 
afterwards been seized; in April and May, 
1S63, by the military authorities of the 
United States, and sold by the treasury 
agents, and the proceeds paid into the treas- 
ury of the United States; that the cotton 

i [3 Cin, Law Bui. 30, contains only a partial 
report.] 
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was never abandoned nor forfeited, and was 
not liable to confiscation under any act of 
congress and the petitioners claimed the pro- 
ceeds of said cotton, or at least the amount 
of their advances, averring that they had 
never aided the Rebellion. The indictment 
proceeds to set out that a supplemental pe- 
tition was filed in the court of claims by the 
defendant Peychaud, averring himself to be 
the assignee in bankruptcy of said firm, and 
repeating the allegation of the original peti- 
tion; that issues were framed on this last 
petition, and the same was pending in the 
court of claims at the December term. 1873; 
that the defendants and the other conspir- 
ators at Louisiana on the 1st day of June, 
1874, aforesaid, as the means of carrying 
out their conspiracy conspired to prosecute 
said action in said court of claims to a final 
judgment by false testimony to be pre- 
sented to said court and thereby to procure 
an unjust judgment to be rendered against 
the United States for $296,000, and cause it 
to be executed and the money paid,— the 
conspirators well knowing that said peti- 
tions were in all material respects untrue, 
and that no judgment ought to be rendered 
thereon against the United States; that Pey- 
chaud at Louisiana, September 10, 1874, in 
pursuance of the conspiracy, permitted the 
action to be prosecuted to final judgment, 
which judgment was duly, made and enter- 
ed at Washington, May 18, 1874. It then 
sets out the judgment in favor of Peychaud 
as assignee in bankruptcy of said firm for 
the proceeds of 1,542 bales of cotton amount- 
ing in all to §296,064; that Peychaud, know- 
ing the judgment to be wrong, etc., demand- 
ed and procured payment; that his com- 
rade, Taylor, knowing, etc., agreed to re- 
ceive part of the proceeds, etc. That the 
defendant Valiade (without date), gave tes- 
timony which was false; finally that the de- 
fendant, Pope, in October, 1873 (in fact, 
1S72), in pursuance of the conspiracy gave a 
deposition in Boston authenticating a certif- 
icate made by him in 1863, that as captain 
in a regiment of volunteers and by order 
of his commanding officer, he had seized 
four bales of cotton belonging to P. Nob- 
lom and deposed that the certificate was 
true, whereas he well knew that it was 
false and untrue and a fabrication of his 
own, and that it was made to aid the de- 
fendants in their conspiracy to obtain an un- 
just judgment in the court of claims. 

The defendant, Pope, was complained of 
before Mr. Commissioner Hallett some 
months since in behalf of the United States, 
who asked that he might be ordered to give 
bail for his appearance at New Orleans to 
answer to the said indictment. After a 
hearing the commissioner discharged the de- 
fendant. Lately a fresh complaint was 
made before the district judge, and a hear- 
ing was had. .The United States introduced 
a certified copy of the indictment, and evi- 
dence tending to identify Pope as the per- 
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son indicted. The defendant produced evi- 
dence tending to show that he had not been 
in Louisiana since 1866, at the time he left 
the army; that he had seized a large 
amount of cotton in 1863 by order of his 
superiors, who required him to give receipts 
therefor when demanded; that he was not 
known or believed to be a friend of Noblom, 
and was known to have expressed publicly 
before the magistrate when his deposition 
was taken in October, 1872 (not 1873), his 
disbelief in the loyalty of the claimants. 
All this evidence for the defendant was 
objected to by the district attorney, and was 
admitted only de vene. 

Prom the very great pressure of business 
in the court this case has been delayed long- 
er than I intend that any case shall be if I 
can prevent it. I know of no statute which 
authorizes the warrant of any court of the 
United States to be served on a defendant 
nut of the district in which the indictment 
is found in any criminal ease; though all 
witnesses and defendants in some few civil 
cases may be so served with process. I 
mean there is no statute which in terms 
authorizes such a warrant, and the weight 
of opinion is decidedly against the existence 
of such a power. See In re Alexander [Case 
No. 162], and the cases and opinions there 
cited; U. S. v. Haskins [Id. 15,322]; U. S. 
v. Yacobi [Id. 15,460] ; opinions of Miller and 
Love in Re Bailey [Id. 730]. In these cases 
and all others that I have seen the mode 
adopted to procure the attendance of a de- 
fendant who is found out of the district 
where the offence is said to have been com- 
mitted, is to apply to a commissioner or 
judge under the judiciary act, section 33 (1 
Stat 91), now re-enacted in Rev. St. § 1014, 
and produce before him the evidence of 
criminality precisely as if the defendant's 
crime was alleged to have been committed 
within the district. Such applications are 
very common, and such is the case now be- 
fore me. The usual course is to produce ei- 
ther witnesses or affidavits in behalf of the 
United States. It has been seriously doubt- 
ed whether a copy of an indictment is evi- 
dence in such an examination. I decided 
in Alexander's Case, ubi supra, that it is. 
This was a very convenient decision for the 
United States and a sound one, but it rests 
rather on long usage than on any principle 
of law, because, generally speaking, an in- 
dictment is evidence of nothing but its own 
existence, unless there is some statute giv- 
ing it a greater effect. It is but secondary 
evidence after all, or rather a statement of 
the result of evidence, and the better prac- 
tice is to give primary evidence of crim- 
inality. 

In extradition between the United States 
and other nations copies of the warrant and 
of the depositions on which it was founded 
are made evidence. Rev. St. § 5271. And 
in extradition between the states a copy of 
the indictment or of an affidavit is suffi- 



cient. Rev. St. § 5278. In both these classes 
of cases the executive authority, whether of 
the state or nation, has an ultimate discre- 
tion whether to surrender the supposed crim- 
inal or not; and they often refuse, though 
the papers are in due form and unimpeach- 
ed, if there is good reason to believe that 
some ulterior object or sinister design is 
concealed under the regular forms. Exam- 
ples of this are historical. Congress not 
having seen fit to authorize a bench war- 
rant to issue out of the court in which the 
indictment is found, it becomes the duty 
of the magistrate to examine the evidence 
carefully as in any domestic case. Remarks 
of an eminent judge on this point will be 
found in Re Buell [Case No. 2,102], In that 
case Judge Dillon, affirming Judge Treat, 
refused to issue his warrant, though the de- 
fendant was admitted to have written and 
published a criminal libel, because it did 
not clearly appear that he had published it 
in the District of Columbia, where the in- 
dictment had been found.* When a fresh 
indictment was found, Judge Treat refused 
a warrant because the court in which the in- 
dictment was pending did not appear to 
have jurisdiction of the charge. Same case, 
note at end. Judge Blatchford refused 
such a warrant though everything was reg- 
ular, and the information appeared valid, 
because he held that the law authorizing 
such an information was unconstitutional. 
In re Dana [Case No. 3,554]. Judge Withey 
refused to hold for trial a defendant who 
had been sent to his district by the judge 
of another district upon evidence which was 
merely the copy of an information not un- 
der oath. U. S. v. Shepard [Id. 16,273]. 

The only evidence in behalf of the gov- 
ernment in this case is a copy of the indict- 
ment. It was proved by clear and uncon- 
tradicted testimony that this defendant was 
not in Louisiana when he is alleged to have 
conspired with the others to cheat the Unit- 
ed States. Assuming that there may be a 
constructive presence in Louisiana of a per- 
son actually in Boston, there is no evidence 
of it in this case. The indictment nowhere 
states, excepting argumentatively, that any 
of the papers, affidavits, petitions, or any- 
thing else were false and fraudulent; but 
I should not regard that as very important 
in a case of this sort, where the indictment 
is merely evidence. It is open to more seri- 
ous objections. Briefly stated, it charges 
the defendants with conspiring, June 10, 1874, 
to recover a judgment, which was entered 
May 18, 1874; and it charges this defendant 
with giving a deposition in 1873, which both 
sides admit he gave in 1872, to aid a con- 
spiracy which was not formed until June, 
1874. The indictment being filed June 6, 
1S76, it is likely that the conspiracy is laid 
June 10, 1S74, to avoid the bar of the statute 
of limitations, which was probably supposed 
to protect the defendants in two years, 
though the statute of April 13, 1S76, which 
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had not then been published, extends it 
another year. The conspiracy, if there were 
one, would probably be formed before the 
false petition was filed in the court of claims 
in 1S69, and must have been formed before 
May IS, 1874, when that court gave the 
judgment which it was the object of the 
conspiracy to procure. However this fact 
may be, the allegation of the date of the 
conspiracy involves the indictment in con- 
tradictions which, if they are errors, must 
be corrected by evidence, and none is of- 
fered. The indictment itself must stand or 
fall by its own dates; and if they are re- 
pugnant or insensible the pleading is fatally 
defective. Com. v. Hitchings, 5 Gray, 482; 
TJ. S. v. Fox [Case No. 15,156]. So where it 
is produced as evidence it must be consist- 
ent and sensible, or it fails to prove guilt. 
Upon fresh evidence the government can ap- 
ply again, as they have already applied 
twice, for an order for bail or committal. 
The evidence for the defence, though I con- 
sider it admissible, has not affected my de- 
cision. 

I hold that Mr. Hallett was well war- 
ranted in discharging the defendant if the 
evidence before him was a copy of the in- 
dictment, as I suppose it was. The indict- 
ment charges the defendant with the impos- 
sible crime of conspiring in June to pro- 
cure a false judgment to be entered in the 
preceding May, and to have done acts in 
October to aid a conspiracy which was form- 
ed in the following June. It is therefore 
worthless as evidence of a conspiracy, just 
as an affidavit would be which contained 
such inconsistencies Whether, if these 
were proved to be clerical errors, it would 
be my duty to send the defendant to be 
tried in another district I do not intend to 
decide. It might possibly be so if it were 
shown that a fresh indictment might be 
found upon the evidence before me. 

Defendant discharged. 



Case No. 16,070. 

UNITED STATES v. PORTE. 

[1 Cranch, C. C. 369.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1806. 

Public Statutes— Bank Charters— Larceny op 
Bank Notes— Indictment. 

1. If a statute makes it felony to steal the 
notes of any particular incorporated bank, the 
statute, by which that hank was incorporated, 
thereby becomes a public statute. 

2. An indictment upon the Maryland act of 
1793 (chapter 35), making it felony to steal 
the notes of any bank established by a charter 
from the government of the United States, or 
of some individual state of the United States, 
must state of what bank the notes were, and 
whether incorporated by the United States or 
by an individual state. It is not sufficient to 
make the averment in the terms of the act. 

i [.Reported by Hon. William Cranch, Chief 
Judge.J 



Indictment [against Henry Porte] upon the 
Maryland statute of 1793 (chapter 35) for 
stealing bank-notes, charging the prisoner 
with stealing the "notes of some bank estab- 
lished by a charter from the government of 
the United States or of some individual state 
of the United States." 

Mr. Morsell, for the prisoner prayed the 
court to instruct the jury that they must be 
satisfied, by the evidence, that the notes were 
of some bank having a charter from the 
United States, or from some particular state; 
that the act of incorporation, or charter of 
such bank must be produced properly au- 
thenticated; and that the statute-book is not 
sufficient evidence of a private statute. 

Mr. Jones, for the United States, admitted 
that the jury must be satisfied by the evi- 
dence that the notes stolen were the notes of 
some bank incorporated, &c, but contended 
that, as in this country charters could only be 
granted by a legislative act, they were public 
laws, of which the courts were bound to take 
notice. 

THE COURT (nem. con.) was of opinion 
that the supplementary act of April, 1792 
(chapter 1), making it felony to steal the notes 
of the Bank of Baltimore, makes the original 
act of incorporation (Act 1790, c. 5) a public 
statute. 

Verdict, guilty. But, upon motion, THE 
COURT arrested the judgment, because the 
indictment did not state of what particular 
bank the stolen notes were, nor whether the 
bank was incorporated by the United States, 
or by a particular state. DUCKETT, Circuit 
Judge, absent 



Case No. 16,071. 

UNITED STATES v. PORTER. 

[Nowhere reported; opinion not now accessi- 
ble.] 



Case No. 16,073. 

UNITED STATES v. PORTER. 

[2 Cranch, C. C. 60.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1812. 

Indictments for Misdemeanor — Competency of 
Witxesses — Barratry — Limitation — Indict- 
able Fraud— Attorneys— Disbarment. 

1. Two or more counts for misdemeanor may 
be joined in one indictment. 

2. The person defrauded is a competent wit- 
ness for the prosecution, upon an indictment foi 
the fraud. 

3. Upon an indictment for barratry, no evi- 
dence can be given of specific acts, without no- 
tice. 

4. Notice given after the commencement of 
the trial, is too late. 

5. A witness is incompetent, who has been 
convicted of a conspiracy to defraud the cred- 
itors of an insolvent debtor. 

[Cited in dissenting opinion in Green v. Su- 
perior Court, 78 Cal. 566, 21 Pac. 541.] 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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G. A grand juror may be required to testify 
as to the evidence given before the grand jury. 

7. The act of congress of 1790 [1 Stat. 112], 
limiting prosecutions for misdemeanor to two 
years, is applicable to common-law misdemean- 
ors in the District of Columbia. 

[Cited in U. S. v. Watkins, Case No. 16,649; 
U. S. v. Six Fermenting Tubs, Id. 16,296.] 

8. Fraud is not indictable, unless it concern 
the public, or be committed by false tokens, or 
false pretences. 

9. The court will strike an attorney from the 
roll, for malpractice, although it be not indicta- 
ble. 

[Cited in Ex parte Burr, Case No. 2,186. 
Cited in brief in Bradley v. Tochman, Id. 
1,788.] 

The defendant [James A. Porter] was an 
attorney of this court. The indictment con- 
tained five counts. 1st. For barraty; 2d, 3d 
and 4th, for being a common cheat and 
swindler, and fraudulently getting into his 
possession the property or his client, Jenk- 
ins; and 5th, for conspiracy with one Mc- 
Cutchen, to defraud McCutchen's creditors, 
by means of his discharge under the insol- 
vent law. 

F. S. Key, for the traverser, moved the 
court to quash the indictment, on the ground 
that it contained various counts requiring 
different judgments. Young v. Rex, 3 Term 
R. 98, 101, 106. Although this is not a good 
ground for arresting the judgment, it is good 
ground for quashing the indictment. The 
judgment for barratry, is fine and imprison- 
ment, and incapacity to pursue his profes- 
sion. Upon the counts for swindling, if the 
offences come under the statutes of 32 Hen. 
VIII. c. 1, of false tokens, or 30 Geo. II., of 
false pretences, they may be punished by fine, 
imprisonment, or pillory, or whipping, or 
transportation, or other corporal punish- 
ment, except death; and upon the count for 
conspiracy, there would be a villanous judg- 
ment. He also contended that the 2d, 3d, 
and 4th counts ought to be quashed, because 
they charged only a civil injury, not a public 
offence. A mere falsehood, or simple fraud, 
is not indictable. There must be a false 
token, or a false pretence. They charge that 
the traverser, under the pretence of being 
the attorney of Jenkins, fraudulently ex- 
torted and obtained the property mentioned. 
That was not a false pretence, for he was his 
attorney. The indictment must set forth 
the pretence, and aver it fr> be false. No 
fraud is indictable at common law, unless 
it be of a public nature, and effected by 
means which a prudent and intelligent man 
could not avoid. 4 Bl. Comm. 134; 1 Hawk. 
P. C. 193, c. 73, §8; Rex v. Lara, 6 Term R. 
565; East, P. C. 816; Rex v. Wheatly, 2 
Burrows, 112S; 2 Hale P. C. 182, 184; 2 
Hawk. P. C. (fol. Ed.) 226, c. 25, § 59; 1 Hale, 
P. C. 66S; Trem. P. C. 104; Reg. v. Daniel, 
1 Salk. 380; People v. Babcock, 7 Johns. 201; 
J' Anson v. Stuart, 1 Term R. 753; Rex v. 
Osborn, 3 Burrows, 1697. If an indictment 
for an offence, which was an offence at com- 
mon law, concludes contra formam statuti, 



but the ease is not brought, by the indict- 
ment, within the statute, it shall be quashed, 
and the party will not be put to answer it 
as an offence at common law. 2 Hale, P. C. 

in. 

Mr. Jones, contra. It is not a matter of 
discretion with the court to quash an 
indictment The only authority cited is the 
dictum of Judge Buller, in Young v. Rex, 3 
Term R. 98. There is no rule which prohib- 
its the joinder of two counts for misde- 
meanor in one indictment. The judgments 
on these counts would not be inconsistent. 
The court may remove an attorney from 
practice upon conviction of any offence. But 
if the court has a discretion to quash this in- 
dictment, they will not, when the facts 
charged touch the character of one of its 
officers, who may be removed upon proof of 
those facts, although they should not amount 
to a crime in legal acceptation. But the 
court has no discretion to quash the indict- 
ment, unless it plainly appears that no judg- 
ment can follow conviction. The opposite 
counsel have mistaken the nature of the in- 
dictment. It is not under the statute of 
false tokens, or false pretences; it is for be- 
ing a common barrator, and a common cheat 
and swindler. 

THE COURT (FITZHUGH Circuit Judge, 
absent) quashed the 3d and 4th counts, but 
refused to quash the 2d, as they deemed it 
important to ascertain the truth of the 
charges against the traverser, who was an 
attorney of the court. 

Upon the trial, Mr Jones, for the United 
States, offered to examine Jenk"ins as a wit- 
ness. 

Mr. Key, for the traverser, objected that 
he was the person supposed to be cheated, 
and had suits now pending against the 
traverser for the same property of which he 
is supposed by the indictment to have been 
cheated by the traverser. No witness can 
be permitted to invalidate an instrument 
signed by himself. Walton v. Shelley, 1 
Term R. 296. Nor can the person whose 
name is supposed to have been forged, or 
whose property may be prejudiced by the 
forgery, be permitted to prove it by his own 
testimony. 2 Hawk. P. C. 433, bk. 2, c. 40, 
§ 24. Nor can the person cheated be a wit- 
ness to prove the cheat. Rex v. Whiting, 
1 Ld. Raym. 396; McNally, Ev. 105, 124. So 
in U. S. v. Maxwell, for bigamy, at Decem- 
ber term, 1810 [Case No. 15,749], the court 
rejected the testimony of a witness, — called 
to prove the first marriage, and who had a 
suit depending against the prisoner for 
goods furnished to his first wife. 

Mr. Jones, contra. The case of Walton v. 
Shelley has been overruled by Jordaine v. 
Lashbrooke, 7 Term R. 601; and the rule, as 
to interest, is that if it be not a necessary 
and certain interest, it does not disqualify 
the witness. The objection is generally to 
his credit. The case of forgery is an excep- 
tion to the general rule. Peake, Ev. 93-95; 
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Abrahams v. Bunn, 4 Burrows, 2255; Smith 
t. Prager, 7 Term R. 60; Bent v. Baker, 3 
Term R. 27. 

Mr. Key, in reply. There is no ease over- 
ruling that of Res v. Whiting. In the cases 
cited there was no civil suit pending. 1 Mc- 
Kally, Ev. 10G, 107. 

THE COURT (PITZHUGH, Circuit Judge, 
absent) was of opinion that Jenkins was a 
competent witness, and that the objection 
went only to his credit. 

Mr. Jones, for the United States, then 
offered evidence upon the first count, which, 
charged the defendant as a common bar- 
rator. 

Mr. Key objected that no evidence can be 
given of specific acts of barratry, without 
notice. 

Mr. Jones then offered in evidence an 
agreement between defendant and one 
Thomas Herty to commit barratry, and a 
letter, as general evidence; not of any spe- 
cific item. 

THE COURT said that the agreement and 
letter were- premature evidence, before evi- 
dence had been given to any particular act 
of barratry. 

Mr. Jones then offered Herty as a witness. 

Mr. Key objected that he was incompetent 
because he had been convicted of a con- 
spiracy to defraud the creditors of McCutch- 
en, which is an infamous offence. It is the 
crimen falsi. The infamy is in the offence, 
not in the punishment. 1 Hawk. P. C. 178, 
193 (foL Ed.) c. 72; 1 McNally, Ev. 203; 1 
Hale, P. C. 306; Peake, Ev. S6; Chater v. 
Hawkins, 3 Lev. 426; Rex v. Ford, 2 Salk. 
690. 

Mr. Jones, in reply No common-law of- 
fence is sufficiently infamous to exclude a 
witness, unless it be one to which the com- 
mon law has annexed an infamous punish- 
ment. The crimen falsi, is only where for- 
gery or perjury is charged; or a conspiracy 
to charge a person with forgery or perjury. 

THE COURT, however, was of opinion 
that Herty was not a competent witness. 
The conviction and judgment upon the in- 
dictment for conspiracy with McCutchen to 
defraud his creditors by secreting property 
on taking the oath of an insolvent debtor, is 
a conviction of an infamous crime. It par- 
takes of the crimen falsi. 

Mr. Jones then offered to examine Mr. S. 
H. Smith, the foreman of the grand jury, to 
prove what the defendant stated and con- 
fessed before the grand jury on an examina- 
tion before them. 

Mr. Key objected that the grand jurors 
are bound to secrecy by their oath. 1 Mc- 
Nally, Ev. 253; Burr's Trial (reported by 
Carpenter) vol. 3, p. 2S9. 

THE COURT (nem. con.) overruled the ob- 
jection. * 

Mr. Jones then offered the defendant's re- 
ceipt for papers, &c. from Jenkins, dated 
more than two years before the indictment. 

Mr. Key and Mr. Caldwell, for the defendant, 



objected under the act of congress of 30th of 
April, 1790, § 32, which limits the prosecution 
to two years, and contended that this paper 
was not evidence upon that part of the in- 
dictment which avers that he fraudulently 
obtained possession of Jenkins's property. 

But THE COURT (nem. con.) said that the 
gist of the indictment was the fraudulent 
application of, and refusal to account for, 
the property; and permitted the paper to be 
read. 

Mr. Key then objected to evidence of acts 
of fraud committed more than two years be- 
fore the finding of the indictment, and relied 
upon the 32d section of the act of congress 
of April 30, 1790, "for the punishment of 
certain crimes against the United States." 
1 Stat. 112. 

Mr. Jones, contra. The act of congress 
does not apply to this case. It relates only 
to cases within the jurisdiction of the cir- 
cuit courts of the United States, and punish- 
able by those courts. It does not apply to 
jurisdictions created subsequent to that act, 
nor to any offences but those which are cre- 
ated by the laws of the United States. The 
courts of the United States have no common- 
law criminal jurisdiction. 

THE COURT (FITZHUGH, Circuit Judge, 
absent) was clearly of opinion that the act of 
congress of the 30th of April, 1790, § 32, ap- 
plied to the case; and instructed the jury 
that they could not find the defendant guilty 
upon evidence of acts of fraud committed 
more than two years before the finding of 
the indictment. 

After the trial had occupied one day, a 
notice of the particular acts of barratry in- 
tended to be proved was delivered to the 
defendant's wife. 

THE GOURT said it was not reasonable 
notice. 1 Hawk. c. 81, § 13; J' Anson v. 
Stuart, 1 Term R. 754. 

Verdict, guilty, on the 2d count. The at- 
torney for the United States, entered a nolle 
prosequi upon the other counts. 

THE COURT (FITZHUGH, Circuit Judge, 
doubting,) upon the defendant's motion, ar- 
rested the judgment, upon the ground that 
the fraud was not of a public nature; and 
not perpetrated by means of false tokens, or 
false pretences; they ordered the defend- 
ant's name to be stricken from the roll of 
attorneys of this court. 
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UNITED STATES v. PORTER.i 
[2 Dall. 345; Whart. St. Tr. 174.] 
Circuit Court, D. Pennsylvania. 1795. 
Jurors — Challenge. 
Indictment for high treason, committed in 
the county of Allegheny in the state of Penn- 

i [This was one of the trials arising out of 
the so-called Whiskey Insurrection occurring 
in western Pennsylvania in the year 1794. For 
a full account of the proceedings see U. S. v. 
Insurgents, Case No. 15,443.] 
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sylvania, by levying war against the United 
States. After a long examination of wit- 
nesses it was discovered, chat the defend- 
ant, though he was at Couche's Fort, had 
taken no part in the insurrection; that, in 
fact, he was not the person, liable to the 
charge, but another person of the same 
name; and, thereupon, the jury, by direc- 
tion of THE COURT, found a verdict of not 
guilty. 

The only occurrence, therefore, which it is 
material to notice on this trial, was the fol- 
lowing: There were two of the petty jury 
(Thomas Coates and "William Callady) who 
being called, and not challenged, alledged 
sickness in excuse for not serving, and they 
were, for the present, set apart: But the 
whole pannel having been eventually drawn 
out of the balloting box, without furnishing 
twelve names unchallenged, and those jurors 
persevering in their excuse, the counsel for 
the prisoner retracted his challenge of an- 
other juror, who was, thereupon, qualified 
by order of THE COURT. 



Case No. 16,074. 

UNITED STATES v. PORTER. 

[Brunner, Col. Cas. 54; i 3 Day, 283-] 

Circuit Court, D. Connecticut. 1808. 

Evidence— Contract in Writing— How Proved 
— Indictment — Material Allegations. 

1. Wher3 a party states a contract which 
from evidence exhibited on the trial appears to 
have been in writing, he must either produce it 
or show that it is not in his power to produce it; 
otherwise, no proof of its execution or contents 
will be received. 

[Cited in U. S. v. Brown, Case No. 14,666.] 

2. An allegation in an indictment which is 
not impertinent or foreign to the cause must be 
proved, though a prosecution for the same of- 
fense might be supported without such allega- 
tion. 

This was an indictment charging "that be- 
fore, on, and ever, since the 1st day of Feb- 
ruary last, the public highway from the 
city of New York, on the road through Dan- 
bury, Litchfield, and Farmington, and from 
thence to Hartford, by force of the several 
acts of the congress of the United States 
relating to postoffices and post-roads was 
made, and still is, a post-road designated for 
the transportation of the public mails of the 
United States; and during all the period 
from and after the 1st day of December, in 
the year 1806, until the 1st day of April, in 
the year 1S07, certain persons were, in vir- 
tue of the provision of the said several acts 
of the said congress of the United States, 
authorized, employed, and bound by con- 
tracts lawfully made by and with the post- 
master-general of the United States, to trans- 
port and carry the said public mails of the 
United States from the said city of New 
York to the city of Hartford, and from 

1 [Reported by Albert Brunner, Esq., and 
here reprinted by permission.] 



thence back to said city of New York, on the 
route through Danbury, Litchfield, and Far- 
mington; that on the 31st day of January 
now last past, in a certain four-wheeled car- 
riage for that purpose provided, and drawn 
by four horses, they, the said persons so as 
aforesaid by the said postmaster-general 
authorized and employed, were, in compli- 
ance with and fulfillment of their said en- 
gagements, transporting a public mail of the 
United States from the city of New York to 
said city of Hartford, one Isaac Kellogg, a 
mail carrier, lawfully employed, and sworn 
to a faithful discharge of his said duty as 
such, as the laws of the said United States 
require, then having the care and charge of 
the said mail, carriage, and horses, so as 
aforesaid used and employed in the trans- 
portation of said public mail; that at Far- 
mington aforesaid, on the 31st of January 
and 1st of February now last past, Joseph 
Porter of Farmington aforesaid, being not 
ignorant of but well knowing all the facts 
hereinbefore stated, with intent unlawfully 
and wilfully to obstruct, retard, "hinder and 
stop the passage of said public mail of the 
United States, then and there, with force 
and arms, did seize and stop said horses and 
carriage in which said mail was then de- 
posited; and with like force and arms, vio- 
lence and strong hand, did seize the said 
Isaac Kellogg, then having the care and 
charge of said public mail, transported as 
aforesaid, and then in the act of driving and 
guiding said horses, and transporting said 
mail in the public highway, and on said post- 
road, on the route aforesaid; and said driver, 
horses, and carriage, with said public mail, 
did stop and forcibly drag said mail carrier 
from said carriage, and then, at Farmington 
aforesaid, him, the said mail carrier, with 
said public mail of the United States, and 
horses and carriage used in transporting the 
same, did knowingly and wilfully obstruct, 
stop, and detain for a long time, to wit, for 
the space of more than fifteen hours; con- 
trary to the form, force, and effect of the 
act of congress of the United States in such 
case made, and then in force, entitled 'an 
act to establish the postoffice of the United 
States.' " 4 Stat. 102. 

The District Attorney and Mr. Wolcott, for 
the United States. 

Goodrich, Daggett -& Dwight, for defend- 
ant. 

Before LIVINGSTON, Circuit Justice, and 
EDWARDS, District Judge. 

The defendant pleaded not guilty. 

The district attorney offered a witness to 
prove the contract with the postmaster-gen- 
eral for the transportation of the mail, stated 
in the indictment. He was sworn and was 
about to testify to the terms' of the contract, 
when 

LIVINGSTON, Circuit Justice, inquired if 
it was in writing. 

The witness answered, yes. 
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Daggett, for defendant, objected to any 
parol evidence of this contract, insisting that 
the writing itself ought to be produced. 

The district attorney said it was in the 
hands of one Ely of New York, who refused 
to give it up, and we could not compel him 
to produce it. 

LIVINGSTON, Circuit Justice, said Mr. At- 
torney had shown that it could be produced; 
he had named the person who had it, and 
stated where he lived. Mr. Attorney ought 
to have compelled Ely to attend and pro- 
duce the contract. Nothing is clearer than 
that proof of the contents of a writing can- 
not be received, unless it be shown that it 
could not be produced. 

PER CURIAM.— The evidence offered is 
inadmissible. 

Wolcott, for the prosecution. We shall take 
this ground, that the allegation in the indict- 
ment of a contract with the postmaster-gen- 
eral is mere surplusage, and consequently 
that no proof of it is necessary. The words 
of the statute are, "that if any person shall 
knowingly and wilfully obstruct or retard 
the passage of the mail, or of any driver or 
carrier, or of any horse or carriage carrying 
the same, he shall, upon conviction, for every 
such offense, pay a fine," etc. 4 Stat 104, § 
3. That the mail should be carried in pur- 
suance of a contract with the postmaster- 
general is a qualification not found in the 
statute. The mail is, in fact, carried on some 
of the most important routes in the United 
States, without any previous contract. It is 
so carried between Baltimore and Philadel- 
phia, and between the city of Washington 
and New Orleans. There cannot be a doubt 
whether if the mail be obstructed on these 
routes the penalty shall accrue. If we prove 
all that is necessary to subject the defend- 
ant, there must be a verdict against him 
whether other matters stated in the indict- 
ment be proved or not. 

Daggett, in reply. This allegation is not 
impertinent matter; it is in no sense foreign 
to the cause. The obstruction contemplated 
by the statute is of a mail carried by the 
direction and under the authority of the post- 
master-general. The indictment sets forth 
the manner in which such direction was 
given, in which such authority was derived. 
Now, though this allegation be more particu- 
lar than it was necessary it should be, yet 
having been made it must be proved. This 
is the rule even in civil cases. Bristow v. 
Wright, Doug. 665. It applies more strictly 
in criminal case's. 

EDWARDS, District Judge, was of opin- 
ion that no prosecution for obstructing the 
passage of the mail could be supported with- 
out showing a written contract with the post- 
master-general. 

LIVINGSTON, "Circuit Justice, inclined to 
think that an indictment might be so fram- 
ed as to subject the defendant without proof 
of a written contract; yet as this indictment 
states a contract which is not impertinent or 



foreign to the cause, he was clearly of opin- 
ion that it ought to be proved. The court 
will be more strict, he added, in requiring 
proof of the matters alleged in a criminal 
than in a eivil ease. 

The district attorney rose and said he 
would enter a nolle prosequi 

LIVINGSTON, Circuit Justice, observed that 
the defendant was entitled to a verdict of ac- 
quittal if he wished it 

The defendant's counsel said he wished for 
a verdict 

LIVINGSTON, Circuit Justice, then ad- 
dressed the jury thus: No evidence at all 
being adduced against the defendant, it will 
be your duty, without leaving your seats, to 
find a verdict of not guilty. 

The jury immediately found a verdict ac- 
cordingly. 

Indictment, material allegations in, must be 
proved. See State v. Stebbins, 29 Conn. 471; 
U. S. v. Brown [Case No. 14,666]; citing case 
in test approvingly. 



Case Wo. 16,074a. 

UNITED STATES ex rel. MURPHY v. 
PORTER. 

[2 Hayw. & H. 394.] i 

Circuit Court, District of Columbia. Oct. 31, 
1861. 

Writ op Habeas Corpus— Suspension by Presi- 
dent — Enlistment of Minor. 

1. In this case President Lincoln had sus- 
pended the writ of habeas corpus, as a mili- 
tary necessity within the District of Columbia, 
and just prior to such suspension, Justice Mer- 
rick had issued the writ upon the petition of the 
father of James Murphy, who had enlisted into 
the military service of the United States, in the 
12th regiment of New York volunteers, while 
under the age of eighteen years, for that reason 
asking for the discharge of said son from said 
military service, and made the said writ imme- 
diately returnable before him. 

2. The marshal of the district was directed 
not to execute the writ upon Provost-Marshal 
Porter, and to make return. That he was or- 
dered by the president of the United States not 
to serve the same, as the writ of habeas corpus 
had been suspended as regards soldiers in the 
army of the United States, within said district, 
by the order of the president. 

3. In this case appears the reasons assigned 
by Justice Merrick for his non-appearance in 
court, upon the further consideration of the case 
and the protests of Judges Dunlop and Morsell 
against the action of the military authorities 
in thus interfering with the process of the court. 

The application is as follows: 

'To Col. S. S. Walrath, of New York 12th 
Volunteers. Your petitioner represents that 
his son James Murphy enlisted in your regi- 
ment of New York 12th volunteers, at Syra- 
cuse, New York, in Captain Church's Com- 
pany H, and is now in your regiment in said 
company, as he is informed at Fort Onan- 
dago, where your regiment is now encamped. 
And your petitioner further represents that 

i [Reported by John A. Hayward, Esq., and 
George C. Hazleton, Esq.] 
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at the time his said son enlisted it was with- 
out his knowledge or consent, and that at the 
time he resided with your petitioner in the 
Tillage of Manlius, Onandago county, and 
came to Syracuse and enlisted in said com- 
pany, and when your petitioner found it 
out he tried to get him discharged, and tried 
to get him to return home. Your petitioner 
further says that at the time his said son en- 
listed he was only of the age of about 17 
years, and will not be 18 until 12th day of 
April, 1862, being born in 1848. And your 
petitioner further represents that his said son 
is now anxious to return, and your petitioner 
is desirous of having him discharged from 
said company and regiment." 

D. D. Foley, for petitioner. 
0. C. Carrington, for Geo. W. Philip, dep- 
uty marshal. 

Petition for the writ of habeas corpus: 
"To the Honorable Wm. Merrick, Judge of 
the Circuit Court of the D. C: Your peti- 
tioner, John Murphy, father of James Mur- 
phy, respectfully represents that his son 
James enlisted into the service of the United 
States, in the state of New York, on or about 
the month of May, 1861, without the knowl- 
edge or consent of his said father; that the 
said James Murphy is under the age of 18 
years, and that he is now in the custody of 
the provost-marshal [Andrew Porter] in said 
military service contrary to law. Your said 
petitioner therefore prays that your honor 
award to him a writ of habeas corpus direct- 
ed to the said provost-marshal, or such oth- 
er person in the District of Columbia as has 
the said James Murphy in his custody, re- 
quiring him to bring the body of the said 
Murphy before your honor to inquire into the 
cause of his detention, and grant such relief 
to your said petitioner as may be lawful and 
just. D. D. Foley, Attorney for Petitioner." 
On the back of the petition was written the 
■following: 

"Let the writ issue as prayed, returnable 
before me at the city hall immediately. Wm. 
M. Merrick, A. J. October 19, 1861." 
Letter of Judge Wm. M. Merrick: 
"On Saturday, the 19th of October, 1861, 
Mr. Foley, a lawyer of this city, called upon 
me with a petition supported by affidavit in 
proper form, praying for a writ of habeas 
corpus to the provost-marshal, requiring him 
to produce before the undersigned one John 
(James) Murphy, who it was alleged was a 
minor under the age of eighteen years, and 
illegally detained by said provost-marshal as 
an enlisted soldier of the United States. The 
order was given by me to the clerk, who is- 
sued the writ in the usual form. I was in- 
formed by Mr. Foley on the afternoon of Sat- 
urday, that by reason of the many engage- 
ments of the deputy marshal of the D. C, he 
himself took the writ and served it, as by 
law he rightfully might do, upon the provosi- 
marshal, Gen'l A. Porter; that when he de- 
livered the writ to the provost he was told 



by him that he would consult the secretary 
(I think he said the secretary of state) wheth- 
er he should respect the writ or not, and that 
he, Mr. Foley, must consider himself under 
arrest, but for the present he might go at 
large, as upon his parol. Later in the after- 
noon Mr. Foley again called at my house with 
one or two other persons, one I think was 
represented as the elder brother, or some man 
relative of the boy Murphy, and desired to 
know whether he were now to consider the 
boy as finally discharged and at liberty to 
return home to his friends, inasmuch as he 
had been dismissed from the guard house. 
I declined to make any suggestion to him in 
the premises, and told him that whatsoever 
I did in the matter must be done judicially, 
and after facts had been spread before me 
upon affidavit, and the appropriate motion, 
if any, made thereon; and that as the court 
would meet on Monday morning, the 21st, in 
regular term, I should adjourn all proceed- 
ings under the writ into court for the advice 
and action of the whole court. He stated 
that he would reduce all the facts to writing, 
make affidavit, and file them, for that he ex- 
pected to be arrested. He then withdrew. 
On Monday morning, just before the meeting 
of the court, I went into the clerk's office, 
asked Charles McNamee, the deputy clerk, if 
Mr. Foley had filed any affidavits in the ease; 
he examined the papers and reported there 
was none. I then directed him to endorse 
upon the papers that they were by my orders 
adjourned into court for its future action. 
After the adjournment of the court I was in- 
formed by a member of the bar that about 
eleven o'clock that morning Mr. Foley had 
been arrested and placed in the guard house 
by order of the provost-marshal, and he an- 
nounced his purpose of applying for his re- 
lease. I told him that whatever application 
he had to make must be in writing, upon 
proper affidavit, and that as the whole court 
is in regular session he must make it to that 
court in full sitting, and he withdrew to con- 
fer with some of his brother lawyers upon 
his course. After dinner I visited my broth- 
er judges in Georgetown, and returning home 
between half past seven and eight o'clock 
found an armed sentinel stationed at my door 
by order of the provost-marshal. I learned 
that this guard had been placed at my door 
as early as five o'clock. Armed sentries from 
that time continuously until now have been 
stationed in front of my house. Thus it ap- 
pears that a military officer against whom a 
writ in the appointed form of law has issued, 
first threatened with and afterwards arrest- 
ed and imprisoned the attorney who rightful- 
ly served the writ upon him. He continued, 
and still continues, in contempt and disregard 
of the mandate of the law. and has Jgnomini- 
ously placed an armed guard to insult and in- 
timidate by its presence the judge who order- 
ed the writ to issue, and still keeps up this 
armed array at his door, in defiance and con- 
tempt of the justice of the land. Under the 
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circumstances I respectfully request the chief 
judge of the circuit court to cause this mem- 
orandum to he read in open court, to show 
the reasons for my absence from my place 
upon the bench, and that he will cause this 
paper to be entered at length on the minutes 
of the court alongside the record of my ab- 
sence, to show through all time the reason 
why I do not, this 22d of October, 1861, ap- 
pear in my accustomed place. W. M. Mer- 
rick. Assistant Judge of the Circuit Court of 
the District of Columbia." 

The reading of the communication (from 
Judge Merrick) having been concluded, DUN- 
LOP, Chief Judge, announced that the two 
remaining judges ^himself and MORSELL, 
Circuit Judge) bad, after consultation, decid- 
ed that the letter should be fded as requested 
by Judge Merrick, and it was so ordered. 
They also thought it might, as the writ (of 
habeas corpus) had been regularly issued, to 
state that the matter was now before the 
court to be tried. The statement of their 
brother judge presented a case where the 
progress of law is obstructed. It was the 
duty of the court to afford the remedy, and, 
if the facts are as stated, to cause the law 
to be respected. As the provost-marshal had 
obstructed a process of this court, it would 
order a rule to be served on General Andrew 
Porter, to appear before the court and show 
cause why an attachment for contempt should 
not issue against him. Judge MORSELL 
said that this was a palpable and gross ob- 
struction to the administration of justice, to 
prevent a judge of this court from taking his 
seat because he issued a writ just such as 
the law requires. The placing of a sentinel 
before Judge Merrick's house was evidently 
for the purpose of embarrassing him in this 
particular subject, and to prevent his appear- 
ance in court. He (Judge MOESELL) would 
make the rule broader so as to have the pro- 
vost satisfy the court as to both matters. 
The court has its duty to do, a duty the 
judges are sworn to do, and that duty is 
the administration of justice according to 
law. What is the real state of things? If 
martial law is to be our guide, we look to 
the president of the United States to say so. 
He (Judge MORSELL) did not pretend to 
controvert the right of the president to pro- 
claim martial law, but let him issue his 
proclamation. The judges have their duty to 
do under the law, and are liable to be pun- 
ished if they do not do it "I intend- to do 
my duty, and vindicate the character of this 
court as long as I sit here. I am an old 
man." 

The following notice was written off by the 
judge: 

"In the Circuit Court of the District of 
Columbia: The clerk is directed to file the 
letter of Judge Merrick, addressed this day to 
the chief judge of the court. And it is order- 
ed this 22d day of October, 1861, that a rule 
to show cause be issued against General An- 
drew Porter, provost-marshal of the District' 
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of Columbia, requiring him, dn or before the 
26th of October, 1861, to show cause to this 
court why an attachment of contempt should 
not issue against him for obstructing the 
process and course of justice and adminis- 
tration of it in this court, in the particulars 
set forth in Judge Merrick's letter, that a 
copy of said letter accompanying the rule to 
show cause, and that the same be returnable 
on Saturday, the 26th of October, at 10 a. m. 
of that day, at the court-room in the city 
ball, Washington. By order of the court. 
"Test: John A. Smith, Clerk." 

In the circuit court on Saturday, October 
26, 1861, Judges DUNLOP and MORSELL 
being present, THE COURT asked the clerk 
if there had been any return to the writ is- 
sued against General Porter, the provost- 
marshal of this city. The clerk, answered 
there was none. Mr. Carrington, the dis- 
trict attorney, presented in behalf of the dep- 
uty-marshal (Mr. Philips) a paper, with the 
affidavit of Mr. Philips, stating that the rule 
had not been served, because he had been 
ordered by the president not to serve it, and 
because the privilege of the writ of habeas 
corpus had been, suspended for the present 
by the president, in regard to soldiers in the 
army of the United States, within the Dis- 
trict of Columbia: 

"To the Honorable, the Judges of the Cir- 
cuit Court of the District of Columbia: 
George W. Philips, in whose hands the rule 
hereinafter mentioned was placed as deputy- 
marshal, respectfully represents to your hon- 
ors that he did not serve the rule issued by 
your honorable court on the 22nd day of Octo- 
ber, 1861, to be served on General Andrew 
Porter, provost-marshal of said district, be- 
cause he was ordered by the president of the 
United States not to serve the same, and to 
report to your honorable court that the privi- 
lege of the writ of habeas corpus has been 
suspended for the present, by order of the 
president of the United States, in regard to 
soldiers in the army of the United States 
within said district, and that he respectfully 
disclaims all intention to disobey or treat 
with disrespect the orders of this honorable 
court. G. W. Philips." 

"District of Columbia, Washington County, 
to wit: On the 26th of October, 1861, per- 
sonally appeared in open court, George W. 
Philips (above named) and made oath in due 
form of law, that the matters and things 
stated in the foregoing and annexed answer 
are true. George W. Philips. 

"Test: John A. Smith, Clerk." 

Mr. Carrington offered to submit an argu- 
ment in behalf of Mr. Philips. 

THE COURT announced that it did not 
propose to take any steps against Mr. Philips, 
but, as the return presented a grave ques- 
tion, THE COURT desired to hold it under 
advisement. 

October 30, 1861. 

DUNLOP, Chief Judge, after holding the 
above under advisement, announced the de- 
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eision of the court in the case, as follows: 
The return made by deputy marshal the 26th 
of Oct., 1861, we will order to be filed, though 
we do not doubt our power to regard it as in- 
sufficient in law, and proceed against the 
officer who has made it The existing con- 
dition of the country makes it plain that that 
officer is powerless against the vast military 
force of the executive, subject to his will and 
order as commander-in-chief of the army 
and navy of the United States. Assuming 
the verity of the return, which has been 
made under oath, the case presented is with- 
out a parallel in the judicial history of the 
United States, and involves the free action 
and efficiency of the judges of this court. 
The president, charged by the constitution to 
take care that the laws be executed, has seen 
fit to arrest the process of this court, and to 
forbid the deputy marshal to execute it. It 
does not involve merely the question of the 
power of the executive in civil war to sus- 
pend the great writ of freedom, the habeas 
corpus. When this rale was ordered to give 
efficiency to that writ, no notice had been 
given by the president to the courts of the" 
country of such suspension here, now first 
announced to us, and it will hardly be main- 
tained that the suspension could be retro- 
spective. The rule on this case, therefore, 
whatever may be the president's power over 
the writ of habeas corpus, was lawfully or- 
dered, as well as the writ on which it was 
founded. The facts on which the rule was 
ordered by the court are assumed to be true 
as respects the president, because the presi- 
dent had them before him, and has not de- 
nied them, but forbade the deputy marshal 
to serve the rule on General Andrew Porter. 
The president, we think, assumes the re- 
sponsibility of the acts of General Porter, set 
forth in the rule, and sanctions them by his 
orders to Deputy Marshal Philips not t& serve 
the process on the provost marshal. The is- 
sue ought to be and is with the president, 
and we have no physical power to enforce 
the lawful process of this court on his mili- 
tary subordinates against the president's pro- 
hibition. 

We have exhausted every practical remedy 
to uphold the lawful authority of this court. 
It is ordered, this 30th day of October, 1861, 
that this opinion of the court be filed by the 
clerk, and made a part of the record, as ex- 
plaining the grounds on which we now de- 
cline to order any further process in this 
ease. 

MORSELL, Circuit Judge, submitted the 
following: As a member of this court, and 
on its behalf, I wish it understood that not- 
withstanding the blow levelled at this court, 
I do distinctly assert the following principles: 
(1) That the law in this country knows no 
superior. (2) That the supremacy of the civil 
authority over the military cannot be denied; 



that it has been established by the ablest 
jurists, and, I believe, recognized and re- 
spected by the great father of the country 
during the Revolutionary War. (3) That this- 
court ought to be respected by every one as- 
the guardian of the personal liberty of the 
citizen, in giving ready and effectual aid by 
that most valuable means, the writ of habeas 
corpus. (4) I therefore respectfully protest 
against the right claimed to interrupt the 
proceedings in this case. 



UNITED STATES (PORTER v.). See Case- 
No. 11,290. 

UNITED STATES v. PORTER. See Case 
No. 14,820. 



Case 'No, 16,075. 

UNITED STATES v. POTTER. 

[Boyce, U. S. Pr. 98.] 

Circuit Court, N. D. New York. June Term, 
1858. 

Witnesses— Subp<exa and Attachment — Prac- 
tice. 
[Where a witness living in another state and 
district fails to obey a subpoena, and an attach- 
ment is issued for him, such attachment should 
be directed to the marshal of the court issuing- 
the same, and not to the marshal of the dis- 
trict where the witness may be found.] 

[In this case a witness residing in the state 
of Michigan was subpoenaed on behalf of 
the United States, and failing to attend, the 
district attorney asked for an attachment 
against him. The attachment was issued to 
the United States marshal for the Northern 
district of New York. It was objected that 
this practice was not regular.] 

NELSON, Circuit Justice. The power to 
issue an attachment for defaulting witnesses- 
is incident to the power to serve a subpoena, 
in criminal cases, beyond the limits of the 
district, and in any other district of the 
Union (1 Stat 335, § 6); and our practice has 
been uniform to issue the attachment to an 
officer of the court, and not to an officer in 
the district or state in which the witness may 
be. The subpoena is also issued to such offi- 
cer. This seems to be indispensably neces- 
sary in order to ensure the execution of pro- 
cess. The officer in a foreign district cannot 
be made responsible to the court issuing the 
precept, and, if he could, it would be imprac- 
ticable, or attended with great delay and ex- 
pense. I have always regarded the court un- 
der the 6th section above referrred to, as pos- 
sessing jurisdiction for the purpose of issu- 
ing and enforcing the execution of a writ of 
subpoena in criminal cases throughout the 
Union; and that it is competent to send its 
own officer for this purpose into any part of 
it; and that this is the only reasonable and 
practical mode of carrying into effect the- 
power thus conferred. 
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Case 3STo. 16,076. 

UNITED STATES v. POTTER et al. 

[7 Reporter, 675; i 25 Int. Rev. Rec. 138, 186; 
11 Chi. Leg. News, 256.] 

Circuit' Court, D. Minnesota. 1879. 

Eederal Officers— Appointment of Agents by 

Heads of Departments— "Withholding 

Salary— Payment of Warrants. 

1. The head of a department of the federal 
government is authorized, in the administra- 
tion of the duties of his office, to employ agents, 
and to determine when an exigency arises de- 
manding their employment. 

2. Section 1766, Rev. St., authorizing the sal- 
ary of an officer in arrears to be withheld, forms 
no part of the contract with the sureties of 
such officer. Nor do sections 300, 307, 308, 
Rev. St., in relation to the payment of warrants 
after three years from issuance, form any part 
of such contract. 

[This is an action on an official bond dated 
August 4, 1871, by Potter, as disbursing 
agent of the United States at Pembina. He 
retired from the office June 30, 1874. The 
principal item in controversy was a charge 
against Potter of $1,500, a draft for which 
sum was transmitted to him May 17, 1871, 
to cover disbursements for the quarter end- 
ing June 30, 1871, the facts concerning 
which sufficiently appear in the opinion of 
the court. It was contended on the part of 
the defendant, Mcllrath, who was surety 
on Potter's bond, that he is not liable for 
this sum, on the grounds that there is no 
statutory authority for the appointment of 
disbursing agents, or for their giving bonds; 
that Potter's wrongful acts, if any, and the 
government's loss, occurred after the retire- 
ment of Potter from office; that the pay- 
ment by the government of the money cov- 
ered by the draft more than three years after 
its date was irregular and unlawful; and 
that, after Potter was known by the ac- 
counting officers of the treasury to be in 
default to the amount of the draft, they con- 
tinued several years, contrary to the provi- 
sions of section 1766 of the Revised Stat- 
utes, to pay him his salary and commis- 
sions to an amount in the aggregate greater 
than that claimed by the government] 2 

W. W. Billsen, for the Government. 
Geo. L. & Chas. E. Otis, for Mcllrath. 

NELSON, District Judge. r lne head of a 
department of the government is authorized 
in the administration of the duties of the 
office to employ agents and determine when 
an exigency arises demanding their employ- 
ment. The law of 1854 (Rev. St. § 3614) 
recognizes the right and provides for a bond 
to be given by the agent for the faithful dis- 
charge of his duties. The act of March 3, 
1849 (Rev. St. § 3617), required payment of 
all moneys received by Potter into the treas- 
ury "without, abatement or reduction," and 

1 [Reprinted from 7 Reporter, 675, by permis- 
sion.] 

2 [From 11 Chi. Leg. News, 256.] 



it became a necessity to appoint him a dis- 
bursing agent. He was appointed an agent 
for payment of salaries, commissions, inci- 
dental and otner expenses of his office as re- 
ceiver, and that of the office of register for 
the Pembina land district, so called. He 
made, on April 6, 1871. an estimate for sal- 
aries, fees, and commissions for the quarter 
ending June 30, 1871, in the sum of $1,500, 
and a treasury warrant dated May 17, 1871, 
was forwarded him. He received the war- 
rant, did not pay commissions out of the 
moneys called for, never returned it, but 
charged himself in his report to the govern- 
ment with the amount, and on July 1, 1874, 
after his term of office expired, by indorse- 
ment passed it out of his control. His sure- 
ties are liable for government moneys re- 
ceived during his term of office, and his neg- 
lect to account for and pay over is a breach 
of trust and a failure "faithfully to execute 
and discharge the duties of his office," which 
was guarantied by them. Section 1766, Rev. 
St. U. S., authorizing the salary of an officer 
in arrears to be withheld, forms no part of 
the contract with the sureties. This statute 
was passed to secure and protect the gov- 
ernment, and insure punctuality on the part 
of public officers, and although it in strong 
language inhibits the payment of salaries to 
any person in arrears, yet if an unauthor- 
ized payment is made by the proper officer, 
whose duty it is to pass upon and allow sal- 
aries, the government is not responsible for 
the misconduct of such officer, and the sure- 
ties are not discharged on that account. 
[U. S. v. Van. Zandt] 11 Wheat [24 U. S.] 
184; [U. S. v. Curry] 6 How. [47 U. S.] 
106; [Gibbons v. U. S.] 8 Wall. [75 U. S.] 
274. 

The certified transcript of Potter's accounts 
as disbursing agent shows a balance due 
the government, and that the warrant re- 
mitted to him during his term of office was 
not used in making disbursements for the 
government. This warrant not being pre- 
sented for payment within three years after 
it issued, under sections 300, 307, 30S, Rev. 
St., was subsequently paid from the moneys 
in the "outstanding liability account." It 
is charged this payment was illegal and the 
draft "died" in Potter's hands, and the holder 
at the time of payment was his agent, and 
the treasurer should have liquidated Pot- 
ter's delinquent account by giving him credit 
for the return of the draft, and not paid it. 
I cannot agree to this view of the case. 
These sections, like others in respect of the 
duties of government officials, form no part 
of the contract with sureties upon an official 
bond. They establish the mode of payment 
of a class of outstanding drafts upcu the 
treasury unpresented within the time speci- 
fied, and designate, for the convenience of 
the government, the requisite procedings to 
obtain the money and the fund out of which 
payment is to be made. These laws are 
not passed to protect sureties, but to better 
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secure the government. Laches is not im- 
putable to the government. [Dox v. Post- 
master-General] 1 Pet. [26 U. S.] 318; [U. 
S. v. Boyd] 15 Pet [40 U. S.] 208; [U. S. 
v. Van Zandt] 11 Wheat. [24 U. S.] 190; 
[Bank of U. S. v. Dandridge] 12 Wheat. [25 
U. SJ 81; [U. S. v. Nicholij Id. 505; [U>. S. 
v. Kirkpatrick] 9 Wheat [22 U. S.] 720; [U. 
S. v. Buchanan] 8 How. [49 U. S.] 105; [Gib- 
bons v. U. 8.] 8 Wall. [75 U. S.] 274; [U. S. 
v. Powell] 14 Wall. [81 U. S.] 502; [Jones 
v. U. S.] 18 Wall. [85 U. SJ 663. 

[Let judgment be entered in favor of plain- 
tiff for the sum of $1,500, with G per cent, 
interest from August 15, 1S74, with costs.* 



Case No. 16,077. 

UNITED STATES v. POTTER. 

[6 McLean, 182.] 2 

Circuit Court, D. Michigan. Oct Term, 1854. 

Criminal Law — New Trial — New Evidence — 
Sealed Verdict — Polling Juuy. 

1. Where, in the opinion of the court, the evi- 
dence preponderates in favor of the verdict, the 
court will not set it aside on the ground of tes- 
timony subsequently submitted, impeaching lie 
credibility of one of the witnesses. 

[Cited in Lowry v. Mt. Adams & E. P. In- 
cline Plane Ry. Co., 68 Fed. 829.] 

2. Where a cause has been closed at the 
evening of adjournment, and the parties agree 
to a sealed verdict, and the jury come in with 
a sealed verdict, to which all their names are 
appended, the court will not permit the jury to 
be interrogated as to their finding, but will or- 
der each juror to be asked, whether or not the 
sealed verdict is or is not his verdict; and on 
every juror replying that it is, will direct it to 
be recorded as such. 

[See Case No. 16,078.] 

[This was an indictment against Erastus 
Potter. For opinion on motion in arrest of 
judgment, see Case No. 16,078.] 

Mr. Hand, for the United States. 
Lathrop & Van Arman, for defendant. 

WILKINS, District Judge. Five reasons 
are placed on record, why the court should 
grant a new trial. The first four were not 
pressed in the argument, and are certainly 
not founded either in law or in the facts of 
the case. That the court erred in refusing 
parol testimony of that which was matter 
of record by law, and which was in the pow- 
er of the defendant to produce, might well 
be abandoned, when well considered. That 
the verdict was against the evidence of the 
case, or without evidence. 

But I do not yield my assent to the propo- 
sition that either of these counts are es- 
sentially defective. It is conceded that the 
prosecutor cannot, in the same count, charge 
different offenses in the alternative, as, for 
instance, that the defendant did this, or did 
that, because, in pronouncing judgment 
there would be no certainty in the finding of 

i [From 11 Chi. Leg. News, 25G.] 
2 [Reported by Hon. John McLean, Circuit 
Justice.] 



the jury, and consequently no basis of rec- 
ord for the sentence of the court. But I 
am inclined to question the construction of 
the statute, which makes two offenses, 
where but one was evidently contemplated. 
The statute declares cutting, or procuring to 
be cut, one offense, i. e., cutting, on the prin- 
ciple that the procurer is the doer; aiding or 
assisting one offense, as he who aids is of 
identity with him who assists; and removing 
or procuring to be removed, another offense. 
A count for aiding or assisting, would cer- 
tainly not be defective, because aiding is 
assisting, and assisting is aiding. And so, in 
contemplation of law, he who procures or 
causes the cutting, is of identity as to the 
offense with the actual eutter, as, by the 
subsequent language, the latter is an offend- 
er, under the appellation of "being employed 
in cutting." But it is unnecessary to con- 
sume time on this particular exception, as 
the third count is, in the opinion of the court, 
entirely unexceptionable. 
Motion to arrest overruled. 



Case l\To. 16,078. 

UNITED STATES v. POTTER. 

[6 McLean, 186.] i 

Circuit Court, D. Michigan. Oct. Term, 1854. 

Criminal Law — Arrest of Judgment — Indict- 
ment. 

1. Where an indictment contains several 
counts, one of which is good, the judgment will 
not be arrested, although the other three are 
bad. 

2. It is not charging an offense in the alterna- 
tive, where the language describes the same of- 
fense. CuttiDg, or causing to be cut, is one of- 
fense by the statute of 1831 [4 Stat. 472]. 

[Cited in brief in U. S. v. Bridges, Case No. 
14,644.] 

[Cited in brief in State v. Moore, 61 Mo. 278.] 

[See Case No. 16,077.] 

[This was an indictment against Erastus 
Potter for cutting timber on government 
lands.] 

In arrest of judgment 

Mr. Hand, for the United States. 
Mr. Lathrop, for defendant 

WILKINS, District Judge. The reasons 
set forth in this case, why the judgment 
should be arrested, are the same as in Thomp- 
son's Case [Case No. 16,490], with this ex- 
ception, that it is further objected to this in- 
dictment, that three of the four counts charge 
the offense in the alternative. The third 
count, which charges the defendant with tak- 
ing and removing timber, is unobjectionable, 
and will sustain the indictment, as the ver- 
dict is general. If one of several counts in 
an indictment is good, on a general verdict 
the judgment cannot be arrested. Such is 
the ruling in the courts of the United States. 
It was given in evidence, that the defend- 



i [Reported by Hon. John McLean, Circuit 
Justice.] 
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ant built a shanty on the corner of lot No. 
23, described in the indictment; that he was 
on the sections cutting; that he admitted to 
one Alexander Johnston, when on his way 
up to the place where the timber was cut, 
in the month of February, 1852, "that he was 
going up a-logging;" that one Dobbin was 
hired by him to move his tools, with which 
the timber had been cut and removed; that 
logs, numbering more than 800, were cut; 
that defendant hired men to bring or haul 
them to the river; that he claimed them as 
his; and that they were cut from the lands 
described in the indictment. Such being the 
evidence of Johnston, Dobbin, Bean, and 
Risdon, how is it possible for the court to 
entertain, for one moment, the proposition 
that there was no evidence to sustain the 
verdict. There was evidence submitted by 
the defendant, that he was in the employ- 
ment of one McNeel, who owned lands ad- 
joining, and that the cutting on the govern- 
ment lands was through ignorance and by 
mistake; and the court charged the jury that 
if they believed such to be the case, they 
should acquit Mr. Samuel Potter, the broth- 
er of the defendant, was the only witness 
to this point, and, it seems, the jury did not 
believe the defense in this respect sustained. 

The court entertains no doubt whatever, 
but what the jury were right, in the prepon- 
derance they gave to the evidence. But if I 
thought otherwise, I could not interfere. The 
jury had all the facts fully before them, and 
they had the right to credit or discredit the 
witnesses, an<? give such weight to the tes- 
timony as they believed it fairly entitled to. 
In such a case, the rules of law and the pur- 
poses of justice, do not call for the interpo- 
sition of the court. A court is not authorized 
in setting aside the verdict of a jury, unless 
in a clear case of wrong, and where mani- 
fest injustice will be done, by sustaining the 
verdict of the jury. It is not how the judge 
considers the testimony, or the impression in 
his mind, that had he been on the jury, he 
would have found a different verdict, that 
should lead to the granting of a new trial. 
The two departments of trial are distinct. 
The province of the jury should not be ruth- 
lessly invaded; and, unless he is satisfied 
from a careful examination of all the evi- 
dence, that the verdict cannot be right, it 
should not be disturbed by the judge. 

Another ground is urged, based upon the 
affidavit of the defendant, stating that, 
"when the jury came in with a sealed ver- 
dict, it was opened and read: that something 
was" then said between the court and coun- 
sel, as to the effect of the verdict's specify- 
ing on what count or eounts, they found the 
defendant guilty. That one of the jury said 
in open court, and before the verdict was re- 
corded in substance, 'that the jury had 
spoken of that, but had not acted upon it, or 
come to any conclusion whether he was guil- 
ty upon one or all of said counts.' " With 
this affidavit, by no means accurate or cor- 



responding with the recollection of the court, 
is there a sufficient foundation laid for a new 
trial? The case had been given to the jury 
in the evening, and the defendant assented 
that they might seal their verdict, and bring 
it in in the morning. They did so, and on 
the opening of the court, the jury being pres- 
ent in their seats, and being called over by 
the clerk, the sealed verdict was handed in, 
signed by each juror; saying "that they 
found the defendant guilty in manner and 
form as he stands charged in the indictment, 
and assessed the damages at ?83." After the 
clerk had read it, one of the counsel for the 
defendant, addressing the court, desired to 
know whether the jury applied their verdict 
to all the counts or any one count in par- 
ticular. This "remark elicited the opposition 
and comment of the district attorney; when 
one of the jurors observing that they had not 
considered a finding on each count necessary, 
the court stopped any further altercation by 
directing the verdict to be recorded as writ- 
ten out and signed by the jury, the paper 
itself to be filed for further reference; and 
on the application of defendant's counsel, the 
jury to be polled. The record shows the re- 
sult. "And the jurors aforesaid, being each 
separately interrogated by the court, wheth- 
er- the foregoing verdict is his verdict as it 
stands recorded, each for himself separate- 
ly answers, that it is." What more is neces- 
sary? Where is there room to doubt the 
action of the jury? Is it not their verdict, 
twice solemnly assented to by them in open 
court; once by their names recorded by each 
in his own hand-writing, and filed on record; 
and again as solemnly in the presence of the 
defendant, proclaimed by each juror, as his 
separate act, and as such, recorded on the 
journal of the court? 

Wherefore should such a verdict be set 
aside? For irregularity? Whose? It was 
no error of the jury in writing out their ver- 
dict, and if they had changed their minds 
since that act, it was competent to retract or 
express such change, when specially interro- 
gated by the court. That they adhered to 
their written opinion was not error. New 
trial refused. 

[Subsequently a motion in arrest was over- 
ruled. See Case No. 16,077.] 



Case ETo. 16,079. 

UNITED STATES v. POWELL. 

[65 N. C. 709.] 

Circuit Court, D. North Carolina. June Term, 
1871. 

Office and Officer — Disqualification by En- 
gaging in Rebellion*— Constitutional Law. 

[1. One who, as constable of a county in 
North Carolina, took an oath to support the con- 
stitution of the United States, and afterwards 
engaged in the Rebellion, is disqualified by the 
fourteenth amendment, unless relieved in the 
manner provided, to hold any office, state or 
national, and is therefor indictable under section 
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15 of the act of May 31, 1870 (16 Stat. 140), for 
subsequently accepting the office of sheriff.] 

[2. The expression "engaged" in insurrection, 
as used in the amendment, implies a voluntary 
effort to assist the insurrection, and acts done 
under compulsion of force, or of a well-grounded 
fear of bodily harm, do not come within the 
operation of the provision.] 

[3. Accepting and holding the office of justice 
of the peace under the Confederate government 
was not, of itself, sufficient evidence of en- 
gaging in the insurrection.] 

[Indictment of Amos S. C. Powell for accept- 
ing the office of sheriff when disqualified from 
holding office by the 14th amendment to the 
constitution of the United States.] 

This was an indictment under the 15th sec- 
tion of the act of congress of the 31st May, 
1870, entitled "An act to enforce the rights of 
citizens of the United States to vote in the 
several states of this Union and for other pur- 
poses." 2 The indictment charged that the de- 
fendant knowingly accepted and held office un- 
der the state of North Carolina, to which he 
was ineligible under the provisions of the 3d 
section of the 14th amendment of the constitu- 
tion of the United States. A witness, in behalf 
of the prosecution, testified that the defendant, 
prior to the commencement of the late Rebel- 
lion, held and exercised the duties of the office 
of constable, in Sampson county, to which office 
it was shown, by the records of the court of 
Sampson county, the defendant had been first 
appointed by the county court, upon a failure 
to elect by the people, and subsequently was 
elected by the people as the law provided; and 
in both instances qualified by taking the oaths 
required by law. Another witness, in behalf 
of the government, testified that in 1863 he (the 
witness) was a captain and was recruiting a 
company for the Confederate service, at Wil- 
mington; that defendant came to him, and pro- 
posed to enlist in his company, provided he 
would accept a substitute, and relieve him from 
duty; that the defendant did enlist in the ser- 
vice, and tendered a substitute, as agreed upon, 
and, therefore, he granted to the defendant a 
certificate of exemption, as provided by a Con- 
federate law. The prosecution further proved 
that the defendant applied for and received the 
appointment of justice of the peace for Samp- 
son county in 1863, and qual fi d as such; that 
he had been elected sheriff of Sampson county 
in the year 1868, and qualified, and continued 
to perform the duties of the sheriff up to the 
present time. 

The defendant offered a witness to prove that 
after the passage of the conscript laws by the 

2 "Section 15. And be it further enacted, that 
any person who shall hereafter knowingly ac- 
cept or hold any office under the United States, 
or any state to which he is ineligible under the 
third section of the fourteenth article of amend- 
ment of the constitution of the United States. 
or who shall attempt to hold or exercise the du- 
ties of any such office, shall be deemed guilty of 
a misdemeanor against the United States, and, 
upon conviction thereof before the circuit or 
district court of the United States, shall be im- 
prisoned not more than one year, or fined not 
exceeding one thousand dollars, or both, at the 
discretion of the court." 



Confederate government, and when the au- 
thorities had commenced to enforce the same, 
he was notified by the conscript officer, in his 
county, that he would be required to perform 
such service; that a day and place had been 
fixed for the meeting of conscripts, and he had 
been notified to attend; that he became 
alarmed, being averse to such service, volun- 
teered to enable him to offer the substitute, and 
thereby obtain exemption for himself. 

This evidence was objected to by the prose- 
cution as irrelevant, but was admitted by the 
court. 

The defendant offered further to prove by 
witnesses, who lived in the same county, and 
near him during the Rebellion, and with 
whom he frequently conversed during the 
time the conscript law was being enforced in 
this county, and about the time the substitute 
was furnished by him, that he was opposed 
to the Rebellion, and his opposition to serv- 
ing in the army. This was also objected to 
by the prosecution, but was received by the 
court. 

The counsel appearing for the government 
asked the court to instruct the jury that the 
office of constable before the war was such 
an office as rendered those who had held it, 
and thereafter engaged in the Rebellion, 
ineligible to any office now, by the provisions 
of the 3d section of the 14th amendment, un- 
less relieved, as that amendment provides. 

The counsel for the government further 
asked the court to instruct the jury that if 
the defendant had before the Rebellion so 
held the office of constable, and thereafter 
volunteered, though he offered a substitute, 
and did no actual military service himself, 
and though his purpose may have been to 
avoid the service, that he engaged in the rebel 
service within the meaning of the constitu- 
tion; and further asked the court to instruct 
the jury that if the defendant (having been 
constable as aforesaid) accepted the office of 
justice of the peace under the rebel govern- 
ment of North Carolina, though he may have 
performed no duty as justice promotive of the 
Confederate cause, that the acceptance of the 
office, and taking the oath required of such 
office, was such aid or engaging in service of 
the enemies of the United States as disquali- 
fied him from holding the office of sheriff, 
without the relief required by law. 

Dist. Atty. Starbuck and Bragg & Strong, 
for the United States. 
Battle & Sons, for defendant. 

Before BOND, Circuit Judge, and BROOKS, 
District Judge. 

BOND, Circuit Judge (charging jury). The 
facts in this case have been plainly presented 
and thoroughly argued to you, and it remains 
only for the court to instruct you upon one 
or two strictly legal points, to enable you to 
find a true verdict. And in the first place, 
gentlemen, if you find from the evidence that 
before the late war the defendant held the 
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office of constable in the state of North Caro- 
lina, and took the oath to support the con- 
stitution of the United States required of such 
office, and subsequently engaged in the Re- 
bellion, it is necessaiy for you to know wheth- 
er or not he is within the meaning of the 
provisions of the act of congress, under which 
he is now indicted. 

The words of the statute, gentlemen, are 
broad enough to embrace every officer in the 
state. There can be no office which is not 
either legislative, judicial, or executive; and 
there can be no question, it seems to the 
court, but that, unless it be possible to find 
some external reasons for giving this broad 
language a narrower meaning, it embraces 
every office in the state. But we can find no 
such reasons. The act, to be sure, is primi- 
tive, and it is argued that it was passed to 
punish those high in authority in the rebel- 
lious states at the time of the outbreak of the 
Rebellion, for their bad faith toward the gov- 
ernment they had sworn to support, and was 
not intended to reach those who had minor 
offices. But while the act is primitive in its 
.character, it was passed at a time when con- 
gress was endeavoring to restore order and 
government throughout the rebellious states; 
and it was thought that in this effort those 
who had been once trusted to support the 
power of the United States, and proved false 
to the trust reposed, ought not, as a class, to 
be entrusted with power again until con- 
gress saw fit to relieve them from disability. 

The words of the act were made just ex- 
actly comprehensive enough to include such 
persons, and, in the opinion of the court, em- 
brace the office of constable, which is an ex- 
ecutive office, and in North Carolina, at the 
time defendant held it, was limited in its 
exercise and jurisdiction by county lines only. 

If you find that the defendant did hold the 
office of constable before the war, and took 
the oath to support the constitution of the 
United States, you must, before you find 
him guilty under this indictment, find a fur- 
ther fact, and that is, that he engaged sub- 
sequently in insurrection and rebellion against 
the United States. To establish this the 
prosecution offers evidence to prove two 
facts, which, .if you find to be true, the ques- 
tion arises, do these amount in law to en- 
gaging in rebellion or insurrection? The first 
is, that in February or March, 1863, he fur- 
nished a substitute for himself to the Con- 
federate army. This fact, if proved without 
explanation, would, of itself, gentlemen, be 
sufficient to show the defendant was engaged 
in the Rebellion. But the defendant alleges, 
and offers evidence to show, that he did not 
do this voluntarily. That he was himself en- 
rolled, and w r as about conscripted, and was 
overcome by force, which he could not resist, 
and the question is whether, if you find the 
facts alleged by the defendant to be true, 
these exceed or justify his conduct in law. 

"We are of opinion, gentlemen, that the word 
"engage" implies, and was intended to im- 



ply, a voluntary effort to assist the Insurrec- 
tion or Rebellon, and to bring it to a success- 
ful termination; and unless you find the de- 
fendant did that, with which he is charged, 
voluntarily, and not by compulsion, he is 
not guilty of the indictment. But it is not 
every appearance of force nor timid fear that 
will excuse such actual participation in the 
Rebellion or Insurrection. Defendant's con- 
duct must have been prompted by a well 
grounded fear of great bodily harm and the 
result of force, which the defendant was nei- 
ther able to escape nor resist. And further, 
the defendant's action must spring from his 
want of sympathy with the insurrectionary 
movement, and not from his repugnance to 
being in an army, merely. 

When you have determined these facts, 
gentlemen, and have applied the law as we 
have stated it to these two points, you will 
have no further difficulty, for, although it is 
further alleged by the prosecution that the 
defendant held a commission of justice of the 
peace in 1865, under the Confederate govern- 
ment, we are of opinion that he might well 
have held that office without giving adher- 
ence or countenance to the Rebellion. It was 
absolutely necessaiy that during that com- 
motion there should have been some to pre- 
serve order and to restrain the vicious and 
licentious, who, without this, would have 
taken advantage of the turmoil to pillage and 
destroy friend and foe alike. He was a mere 
peace officer, and unless it be shown that un- 
der his commission the defendant did some 
act in aid of the Insurrection or Rebellion, 
.the fact that he was justice of the peace is 
of no consequence in the determination of his 
guilt or innocence under this indictment. 

Take the case, and remember that every 
reasonable doubt is to be given in favor of 
defendant, and by reasonable doubt we do 
not mean every indefinite uncertainty of 
mind which you may feel, but such a doubt 
as you can give a reason for or such a doubt 
as a reasoning man would entertain after care- 
ful consideration of the proof. 



Case KTo. 16,080. 

UNITED STATES v. POWER. 

[14 Blatehf. 223.] i 

Circuit Court, S. D. New York. May 16, 1877. 

Naturalization by State Courts— What Courts 
Competent. 

It is provided by section 2165 of the Revised 
Statutes of the United States, that an alien 
may be admitted to be a citizen of the United 
States by "a court of record of any of the 
states, having common law jurisdiction, and a 
seal and clerk." A city court, which is a court 
of record and has a seal and a clerk, and has 
conferred upon it, by a statute of New York, all 
the power and jurisdiction of justices of the 
peace, and all jurisdiction and power, within 
the city, of the marine court in the city of New 
York, and whose judge is clothed with all the 

i [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 
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powers of a county judge and of a judge of the 
supreme court of the state at chambers, and 
which has civil jurisdiction in all actions for 
the recovery of money, when the amount re- 
covered does not exceed $1,000, is a court hav- 
ing common law jurisdiction, within the mean- 
ing of said § 2165. 
[Cited in Ex parte Tweedy, 22 Fed. 85.] 
[Cited in Re Dean, 83 Me. 489, 22 Atl. 387.] 

[This was an indictment against Martin 
Power upon the charge of perjury. Heard, 
on demurrer.] 

William Burke Cochran, for defendant. 
Benjamin B. Foster, Asst. U. S. Dist. Atty. 

BENEDICT, District Judge. The prisoner 
is indicted under section 2165 of the Revised 
Statutes of the United States, for perjury 
committed by him in making an application 
to be naturalized before the city court of 
Yonkers. A demurrer to this indictment 
brings before the court the question, whether 
the city court of Yonkers had jurisdiction to 
entertain the prisoner's application to be 
made a citizen of the United States. If that 
court has not such jurisdiction, the indict- 
ment charges no offence, and the prisoner 
must be discharged. 

The provision in the laws of the United 
States, upon this subject, is to be found in 
section 2165 of the Revised Statutes, where 
it is enacted, that an alien may be admitted 
to become a citizen of the United States, 
upon making certain declarations on oath 
before "a court of record of any of the states, 
having common-law jurisdiction, and a seal 
and clerk." It is conceded, that the city 
court of Yonkers is a court of record, and 
that it has a clerk and a seal, but the ques- 
tion is, whether it is a court having common- 
law jurisdiction, within the meaning of the 
statute of the United States, above quoted. 
The jurisdiction of the city court of Yonkers 
is to be found in the laws of the state of 
New York. Chapter 866 of the Laws of 
1872 confers upon that court all the power 
and jurisdiction of justices of the peace, and 
all jurisdiction and power, within the city of 
Yonkers, of the marine court in the city of 
New York, and it clothes the judge of that 
court with all the powers of a eounty judge 
and of a judge of the supreme court of the 
state at chambers. In addition to these pow- 
ers, chapter 61 of the Laws of 1873 confers 
upon this court civil jurisdiction in all ac- 
tions for the recovery of money, when the 
amount recovered does not exceed $1,000. 
It is manifest, that, by virtue of these statu- 
tory provisions, the city court of Yonkers is 
authorized to exercise some common-law 
jurisdiction, that is, it has jurisdiction to 
hear and determine causes which were cog- 
nizable by the courts of law, under what is 
known as the common law of England, al- 
though it has not jurisdiction of all such 
causes. It will be noticed, however, that 
the statute of the United States does not re- 
quire of courts authorized to entertain ap- 
plications for naturalization, that they shall 



have all the jurisdiction possessed by any 
court of law. If the court may exercise any 
part of that jurisdiction, it is within the lan- 
guage of the statute, and within its meaning, 
as well. Thus, the courts of Massachusetts, 
in Ex parte Gladhffl, 8 Mete [Mass.] 168, held 
the police court of Lowell to be a court exer- 
cising a common-law jurisdiction, and, there- 
fore, authorized to entertain applications to 
be made citizens of the United States, be- 
cause it was by law authorized to "hear and 
determine all complaints and prosecutions, in 
like manner as justices of the peace," with 
"jurisdiction of all civil suits and actions 
cognizable by a justice of the peace." The 
reasoning of this decision was adopted by 
the circuit court of the United States for the 
First circuit, in Ex parte Cregg [Case No. 
3,380], where, upon the same ground, the 
police eourt of Lynn was held, by the circuit 
court of the United States, to be a court 
having common-law jurisdiction, within the 
meaning of the United States statute. A like 
conclusion was reached by the supreme court 
of New Hampshire, in respect to the police 
court of Nashua, and upon the same ground. 
State v. Whittemore, 50 N. H. 245. In re 
Connor, 39 Cal. 98, a similar question in re- 
spect to tne county courts of California was 
considered, and it was there adjudged, that 
a court having jurisdiction to prevent or 
abate a nuisance was a court exercising com- 
mon law jurisdiction, within the meaning of 
this statute of the United States. The court, 
in the case, say it is not necessary to have 
"jurisdiction over all classes of common law 
actions," and that "the act of congress does 
not require that the courts shall have all the 
common law jurisdiction which pertains to 
all classes of cases." See, also, the meaning 
given by the supreme court of the United 
States to the words "common law," as used 
in the constitution of the United States. 
Parsons v. Bedford, 3 Pet. [28 U. SJ 433, 
446. 

In the light of these decisions there seems 
to be no reason for doubting that the lan- 
guage of the statute is sufficiently broad to 
permit the city eourt of Yonkers to hear and 
determine the prisoner's application to be 
made a citizen of the United States. This 
is the only question that has been presented 
for my consideration, and, entertaining the 
opinion above expressed, I must overrule the 
demurrer, and direct the prisoner to plead 
to the indictment. 



Case STo. 16,081. 

UNITED STATES v. POYLLON et al. 

[1 Car. Law Repos. 60.] 

District Court, D. New York. Nov., 1812. 

Embargo Laws— Action of Debt on Bond- 
Penal Action. 

[An action of debt upon a bond given under 
the embargo laws, and conditioned that the car- 
go laden upon a vessel should be landed in some 
port of the United States, is, in effect, a penal 
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or criminal action, as the right of recovery rests 
upon the violation of positive statutory prohibi- 
tions; and hence the jury in such an action are 
judges both of the law and the facts.] 

This was an action of debt, on a bond for 
the sum of 23,000 dollars, given in December, 
1808, under the first embargo law, condition- 
ed, that a cargo of cotton, laden on board the 
schooner Clarinda, bound for Boston, should 
be landed in some port of the United States 
(dangers of the seas excepted). The defend- 
ants, Kip and Adams, one owner of the car- 
go, and the other master of the vessel, were 
principals, and the other defendants merely 
sureties in the bond. 

In support of their plea, that the cargo was 
prevented from being re-landed in the United 
States by the dangers of the seas, the defend- 
ants produced one William Lea, who testi- 
fied that he sailed about the 15th of Decem- 
ber, 1808, in the British schooner Hercules, 
bound to St. John's, N B.; that on Wednes- 
day, the 28th of said month, saw the Clarinda, 
crossing Nantucket shoais, hoist a signal of 
distress; upon which the Hercules, "being sev- 
en or eight miles ahead, slackened sail; and 
when the Clarinda came up, Adams, the mas- 
ter, requested aid to save his vessel and ear- 
go and the lives of his crew. The schooner 
Clarinda being in a sinking condition, the 
cotton was unshipped and taken on board the 
Hercules; being then about 20 miles from the 
land, and the Clarinda full of water up to the 
hatches, it was found necessary to abandon 
her. Upon his cross-examination, he stated 
that the Hercules, after passing through 
Hellgate, came to anchor about night; the 
next morning got under way, and proceed- 
ed as far as New-London, put in there, the 
weather being squally, and remained two or 
three days. That the Hercules next put into 
Tarpaulin Cove, on account of the weather 
being foggy, and lay there also two or three 
days; and on the third day proceeded to 
Holmes's Hole, where she continued several 
days, when 'he thinks she might have pro- 
ceeded. That on the 27th the Clarinda also 
arrived there, and the captains of both ves- 
sels, with the supercargo of the Clarinda, 
went ashore together. The next morning 
the Hercules sailed, and was followed in 
about an hour afterwards by the Clarinda. 
The Hercules outsailed the Clarinda, so as to 
leave her nearly out of sight, except with a 
spy-glass, but did not shorten sail on that ac- 
count until the signal of distress, which hap- 
pened about one o'clock; and about 11 o'clock, 
the captain of the Hercules ordered the 
ballast to be levelled, and a chest, with two 
casks of water, to be removed from the run; 
and about 4 o'clock p. m. the vessels came 
along side of each other. 

The defendants resting their evidence here, 
Baldwin, for plaintiff, opened; and, admit- 
ting that the Clarinda had twice struck, — 
once in coming out of New-London, and 
again off Connecticut Point,— proceeded to 
shew that the -loss was notwithstanding 
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fraudulent and by design; and for this pur- 
pose called one Daniel Boyles, who testified 
that he was a seaman on board the Clarinda 
during the said voyage; that they first fell 
in with the Hercules at Holmes's Hole, but 
had previously put into New-London andTar- 
paulin Cove; that when at this place, Capt. 
Adams, seeing a vessel coming at a distance, 
said to the supercargo, Kip, "That is not the 
vessel"; and, again, when they descried the 
Hercules at Holmes's Hole, he heard Capt. 
Adams exclaim, "That is the vessel!" He 
further testified that the Clarinda first began 
to leak the day of their leaving Holmes's 
Hole, and was pumped dry by 10 o'clock in 
the morning; that when they went to din- 
ner, she leaked again, upon which he wanted 
to try the pumps, but the captain or mate 
told him not to do it, but go and coil the ca- 
bles and rigging; that he advised the captain 
to run her ashore on Nantucket Shoals, as she 
leaked so badly; but he replied, "We will go 
on board that schooner," meaning the Hercu- 
les, then in sight, and which had waited for 
them on perceiving their signal of distress. 
He gave it as his opinion, that the leak was 
occasioned by design, and .not accident. On 
his cross-examination, he stated that he had 
been maintained three or four years by the 
custom-house at five dollars per week, to give 
testimony in this cause, and that Mr. Sehenck 
paid his salary. A protest was also produced, 
in which he joined with the rest of the crew, 
attributing the leak to her striking on the 
rocks. 

The plaintiffs next produced in evidence a 
petition presented by the defendants, Poil- 
lon, Busze, and Bergh, to the secretary of the 
treasury, for relief against the bonds in ques- 
tion, with their examination taken before 
Judge Tallmadge on that occasion, in which 
they confessed that they "believed" the loss 
to have happened by "fraud of the master 
and supercargo," but had "no knowledge" 
that sueh was the case. 

The defendants' counsel opposed the intro- 
duction of this evidence, on the ground that 
the petitioners had objected at the time to 
being examined as to their "belief," but were 
forced to do it or to withdraw their petition. 
The court, however, admitted it. 

The evidence being closed, Messrs. Bald- 
win and Ogden, in favor of the plaintiff, ad- 
dressed the jury in a very able manner; and, 
bringing before them in a clear and luminous 
point of view, all the evidence which tended 
to establish their case, besought them to de- 
cide impartially between the two parties; 
and reminded them that they sat there, as 
jurors, not as legislators, and whatever might 
be their individual opinions as to the expe- 
diency of any particular law, still it was their 
duty, as good citizens, to support and exe- 
cute it. 

Mr. Griffin then alone summed up the evi- 
dence on the part of the defendants, with his 
usual animation and impressiveness.— (Col. 
Burr confining himself merely to the reading 
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of some law to the court, and making a 
few appropriate remarks thereon.)— After an 
appeal to the sympathy of the jury, by shew- 
ing that a verdict for the plaintiff would be 
equivalent to a sentence of perpetual impris- 
onment on his unfortunate clients, as they 
were utterly unable to satisfy it with their 
property, he proceeded, in substance, as fol- 
lows: 

That the question to be decided was wheth- 
er the Clarinda had been lost by the perils of 
the seas; that the present suit, though in 
form a civil action, was in effect a penal or 
criminal action, inasmuch as the plaintiff's 
right to recover (ii at all) must be founded 
on the violation of a positive statute of the 
United States; and that his clients, there- 
fore, standing in the doubly favored situa- 
tion of defendants in a criminal or penal ac- 
tion, and sureties for others, were entitled to 
the judgment of the jury on both the law and 
fact, and to the benefit of all those mild and 
favorable rules and maxims which had been 
established by the benignant genius of the 
"common law," in the construction of the 
law and evidence. 

The loss being proved to have happened 
at sea, it should be presumed that it had been 
occasioned fairly by the perils of the sea; 
fraud should not be intended, but must be 
strictly proved. How do the United States 
prove fraud in this instance? They cannot 
do it by endeavoring to impress into their 
service the enforcing act, which requires 
that the loss should be proved by all the crew 
(if living, and the proof of their death should 
lie on the defendants). To apply this law to 
the case arising under a different law, and be- 
fore its enactment, would be to convert it 
into an ex post facto law; and however agree- 
able this might be to some gentlemen, by put- 
ting money into their pockets, and enabling 
them to ride in their carriages, and keep town 
houses and country seats, it will never be 
sanctioned, or tolerated by this court or jury. 
But, the plaintiffs triumphantly ask why, even 
if not bound to do so, we did not produce 
the mate and crew of the Olarinda. The an- 
swer is at hand— and when heard will be ap- 
proved by the heart and judgment of every 
man: We were not rich enough to keep them 
here. They are scattered, perhaps, to the 
four winds of Heaven, by their different pur- 
suits, or by the terrible penalties of the em- 
bargo law and its horrid train shaking over 
their heads. Our "poverty, not our will," 
consented to their departure. We have al- 
ways been anxious to meet the trial. It 
might have been tried before, and had it not 
been thus long delayed, our witnesses would 
not have been thus scattered. Let not then 
what was our misfortune, be imputed to us a 
fault. 

Do they prove the fraud by the movements 
of the Hercules? Are we to be answerable for 
them, even were they extraordinary or sus- 
picious? But it was not at all extraordinary 
that a strange vessel, navigated by strangers, 
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and in a strange and intricate sea, at an in- 
clement season of the year, should frequent- 
ly retire into port for shelter and safety; nor 
is it at all remarkable or suspicious that a 
cautious commander should level his ballast 
when passing over shoals. 

Is the fraud proved to your satisfaction by 
Boyles, the great champion of the custom- 
house? How painful soever it may be to my 
feelings to speak harshly of the motives or 
conduct of a fellow-creature, 1 am compelled, 
by professional duty to my clients, to say this 
man stands before you convicted of perjury, 
either now or in his protest made at St. 
John's. Which is the most probable? Then, 
when by the loss of the vessel his pay had 
ceased; when if he had suspected any fraud 
he must have glowed with indignation at the 
conduct of the men who had thus wantonly 
endangered his life and put an end to his 
earnings; and when he nevertheless declared 
under oath that he verily believed the leak 
and subsequent loss of the Clarinda was oc- 
casioned by striking on the rocks?— Or, is he 
now perjured, when he comes before you, and 
audaciously contradicts his solemn protest, 
after being three or four years maintained 
by the custom-house at five dollars a week? 
On the rotten testimony of this man, I would 
not, gentlemen, condemn a dog to one day's 
imprisonment— much less would I consign 
four fellow-citizens to imprisonment for life, 
or at the mercy of the executive. I have no 
fear for the result of your decision. By the 
acquittal of the defendants, you will this day 
teach the gentlemen of the custom-house that 
this practice of maintaining witnesses at 
enormous wages for a length of years is 
equally useless and abominable. 

Lastly, is the fraud proved by the extorted 
confession of the defendants' belief? It was 
no admission of facts; for they knew of none 
to admit, but such as they had already in 
the honesty of their hearts fully disclosed.. 
But on what did they found jfcheir belief? 
Not on information derived from Kip or Ad- 
ams; for it is not even to be imagined that 
these men would say to them thus: "You 
have benevolently become our sureties, and 
we, to repay your kindness, have acted like 
villains, have fraudulently destroyed the ves- 
sel, carried the cargo to a foreign country, 
and thereby subjected you to all the penalties 
of the law." Their belief was more probably 
founded on the hue and cry, the declarations 
and threats of the custom-house officers. In 
a moment of despondency they have perhaps 
imagined and believed whatever was most 
disastrous, and with a vague hope of mercy, 
indiscreetly avowed their fluctuating belief. 
To turn such confessions against them is 
cruel and ungenerous in the extreme. It is 
what every mind amongst you would revolt 
from without hesitation. But whatever may 
have been their belief— whatever may have 
been your own, uncertain belief, you must 
not judge according to that You are sworn 
to decide upon the evidence; and the evi- 
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dence must be strong and conclusive before 
you can conscientiously pronounce a verdict 
of guilty. 

Is fraud to be inferred from the manner in 
which the vessel was lost? It appears that 
she began to leak and had four feet of water 
in her hold, when the Hercules was out of 
sight, except with a spy-glass, and they 
were distant many miles from land. Would 
men lightly expose their lives to such dan- 
ger, with the weight of a guilty conscience 
hanging on them? And what are the as- 
signable inducements to encounter these per- 
ils? The profits on a few bales of cotton, 
purchased by the certain loss of the vessel. 
You will reject them as insufficient, and will 
not suspect that fraud could have existed 
where there was so little motive for it 

Baldwin & Ogden, for the United States. 

Radcliffe, Griffin & Burr, for defendants. 

- VAN NESS, District Judge (charging jury), 
said, among other things, that this was in its 
nature and essence, though not in its form, 
a penal or criminal action; and they were 
therefore entitled to judge both of the law 
and the fact; and that the enforcing act 
could not apply in this case. 

The jury retired, and, after being out be- 
tween one and two hours, agreed upon a ver- 
dict for the defendants, which was sealed up, 
and the next morning opened and pronounced 
hi court. 
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UNITED STATES v. PRATT. 

[2 Am. Law T. Rep. (N. S.) 23SJ 

District Court, E. D. Michigan. April, 1875. 

Offences against Postal Laws— Scurkilous 

Communications. 
" A. mailed a postal card directed to B., having 
written upon it certain words which imputed 
illicit intercourse to 0. and another, but in which 
no epithet, in the form of a substantive or ad- 
jective, was used. Beld, that the offence was 
within the terms of section 3893 of the Revised 
Statutes. 
[Cited in U. S. v. Britton, 17 Fed. 733.] 

This was a motion to quash an indictment. 
The prisoner was charged with the offence 
of depositing and causing to be deposited in 
the post-office for mailing, a postal card, up- 
on which was written indecent epithets, 
contrary to the provisions of section 3893 of 
the Revised Statutes, which reads as fol- 
lows:— "No obscene, lewd, or lascivious book, 
pamphlet, picture, paper, print, or other pub- 
lication of an indecent character, or any 
article or thing designed or intended for the 
prevention of conception or procuring of 
abortion, nor any article or thing intended 
or adapted for any indecent or immoral use 
or nature, nor any written or printed card, 
circular, book, pamphlet, advertisement, or 
notice of any kind, giving information, di- 
rectly or indirectly, where or how or of 
whom or by what means either of the things 
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before mentioned may be obtained or made, 
nor any letter upon the envelope of which, 
or postal card upon which, indecent or scur- 
rilous epithets may be written or printed, 
shall be carried in the mail; and any person 
who shall, knowingly deposit or cause to be 
deposited, for mailing or delivery, any of 
the herein before mentioned articles or 
things, or any notice or paper containing any 
advertisement relating to the aforesaid arti- 
cles or things, and any person who, in pur- 
suance of any plan or scheme for disposing 
of any of the herein before mentioned arti- 
cles or things, shall take or cause to be taken 
from the mail any such letter or package, 
shall be deemed guilty of a misdemeanor," 
&c. 

The prisoner was charged with having 
mailed, at Jackson, a postal card, addressed 
to Geo. A. Mills, of Reilly, Muskegon county, 
Mich., upon which was written the follow- 
ing: "Jackson, Dec. Sth, 1874. To Mr. Mills: 
How does you and Mrs. (giving name) get 
along, that you show your private letters to 
and persuade her to stay away from her, 
little ones. Your taste must be low after 
she has been catched locked up in a room 
with a man that had funny curly hair and 
such funny eyes. My advice to you is not 
to read her any more of your private letters; 
she will expose you." Pasted upon the back- 
of this card, and in immediate proximity to 
the writing, was a picture representing the 
head of a colored man. 

It was argued, by the counsel for the pris- 
oner: (1) That the section relied upon by 
the government provides no punishment for 
the mailing of scurrilous postal cards. (2) 
That the matter written upon the postal card 
in question contains no "indecent epithets," 
and therefore is not within the statute. 

Henry M. Cheever, for the prisoner. 
J. W. Finney and H. H. Swan, Asst. U. S. 
Dist. Attys. 

BROWN, District Judge. The section un- 
der which the indictment in this ease is 
framed contains two distinct clauses, one 
prohibitory and the other penal. The pro- 
hibitory clause provides that the following 
articles shall not be carried in the mails: 
First, no obscene publication or picture; 
second, no article or thing intended for the 
prevention of conception or procuring of an 
abortion; third, no article or thing intended 
for an immoral use.; fourth, no advertisement 
or notice giving information how or where 
either of the things before mentioned may 
be obtained or made; fifth, no envelope or 
postal card containing indecent or scurrilous 
epithets. The penal clause imposes punish- 
ment in terms for the following offences: 
Depositing for mailing or delivery any of the 
herein before mentioned articles or things, 
or any notice or paper containing any adver- 
tisement relating to the aforesaid articles or 
things; second, taking from the mail any 
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letter or package in pursuance of any plan 
or scheme for disposing of any of the herein 
before mentioned articles or things. 

It is claimed by the counsel for the pris- 
oner, and argued with great ingenuity that 
the words "articles or things" mentioned in 
the penal clause refer only to the "articles 
or things" described by that name in the 
prohibitory clause, and set forth in the sec- 
ond and third subdivision of this clause, as 
above pointed out. Section 3805 provides 
that "all letters, packets, or other matter 
"which may be seized or detained for violation 
of law shall be returned to the owner or 
sender, or otherwise disposed of;" and it 
was claimed that congress intended simply 
to empower postmasters to seize postal cards 
upon which indecent or scurrilous epithets 
are written, but did not intend to punish the 
mailing of them. Had the words "articles 
or things" not appeared in the prohibitory 
clause of the statute, it would scarcely have 
been argued that a postal card was not an 
article or thing within the meaning of the 
penal clause, and the only question is wheth- 
er, by using those words in the prohibitory 
clause, congress designed thereby to restrict 
the application of the penal clause. Clearly 
it has not done so in terms. If congress has 
failed to provide a punishment for the send- 
ing of scurrilous postal cards, it has also 
failed to provide one for the articles men- 
tioned in the first and fourth subdivisions, 
namely: obscene publications and pictures, 
as well as cards, advertisements, and no- 
tices giving information where these things 
may be obtained or made. It would also 
follow that the word "things," in the fourth 
subdivision, would be restricted to the 
things mentioned in the second and third 
subdivisions, and that the sending of adver- 
tisements or notices where indecent publica- 
tions and pictures might be obtained would 
not be illegal. A reference to the history 
of the postal card system, and the evident 
design of the enactment in question, will 
show that the objection is wholly untenable. 
Although postal cards have been in use for 
a very few years their great convenience has 
made them universally popular as means of 
sending short messages to correspondents 
and of circulating business advertisements. 
At the same time, as they are in the nature 
of an open letter, the temptation afforded by 
the fact that they may be read by anybody 
has subjected them to great abuse, and in 
England has caused the abolition of the 
whole system to be seriously discussed. Con- 
gress evidently designed by this section to 
prohibit this abuse, and to punish the send- 
ing of all indecent and scurrilous matter 
through the mails, so far as it had the power 
to do this without violating the sanctity of 
private correspondence. 

So far as I am able to ascertain, the sec- 
tion in, question has received judicial con- 
struction in but one case, namely, U. S. v. 
Bott [Case No. 14,626], where it was held, 
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that under the clause punishing the sending 
of "articles designed for the prevention of 
conception or the procuring of abortion," the 
defendant could not show that the article 
deposited would not, in fact, have any ten- 
dency to produce this effect, and that its 
harmless character was known to him when 
he deposited it, it being sufficient that the 
article, when deposited, was put up in a 
form described in and manner calculated to 
insure its use for that purpose. It was also 
assumed in this case, though the point was 
not diseussed, that it was also a misdemean- 
or to mail any advertisement or notice, giv- 
ing information where any such article could 
be obtained, and that it was immaterial 
whether, in fact, the article or thing was at 
the place designated. 

I can- see no good reason why congress 
should not punish the mailing of the articles 
specified in the first, fourth, and fifth subdi- 
visions, as well as those specified in the sec- 
ond and third. Indeed the offence of send- 
ing scurrilous postal cards is more purely 
personal, more exasperating to the receiver, 
and more likely to lead to bad blood and to 
breaches of the peace than any other speci- 
fied in the act. Had the words "articles or 
things" been contained in the subdivisions 
immediately preceding the penal clause, 
there might be some.foundation for the claim 
that it referred only to them; but I cannot 
believe that congress intended to select out 
from the middle of the prohibitory clause 
certain offences, and provide a punishment 
for them, without expressing such intent in 
clearer words than it has done in this sec- 
tion. It would certainly be a forced con- 
struction of the law to hold that congress 
did not intend to punish the mailing of ob- 
scene publications, when by section 1785 it 
imposes a penalty upon employes of the gov- 
ernment who aid and abet persons engaged 
in dealing in, sending or receiving them, 
thus punishing the accessary, but allowing 
the principal to escape. I have been some- 
what aided in the interpretation of this act 
by the case of U. S. v. Hartwell, 6 Wall. 
[73 TJ. S.] 385. The prisoner in that case 
was charged . with embezzlement, under the 
act of 1846 [9 Stat. 63], known as the "Sub- 
treasury Act," the 16th section of which pro- 
vided: (1) That if any officer to whom it 
applied should convert to his own use, ex- 
cept as permitted by the act, any public 
money, every such act should be deemed an 
embezzlement. (2) That if any officer char- 
ged with the disbursement of public money 
should take a false voucher, every such act 
should be deemed a conversion of the amount 
specified. The penal clause then follows: 
"And any officer or agent of the United 
States, and all persons participating in such 
act, being convieted before any court, shall 
be sentenced," &e. It was held that this 
clause was to be taken distributively, and 
that it was clearly intended to apply to all 
the a,cts of embezzlement specified in the sec- 
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tlon, to those relating to moneys in the first 
category, as well as those relating to vouch- 
ers in the second. 

Further objection is made to this indict- 
ment that the writing upon the postal card 
contains no "indecent epithet," within the 
proper meaning of the term. The word "ep- 
ithet," as defined in dictionaries, is apparent- 
ly limited to adjectives and nouns, express- 
ive of some character, quality, or attribute. 
In the earlier edition of Webster it is ex- 
tended to nouns as well as to adjectives; in 
the later editions, however, it seems to be 
confined to adjectives, the exact meaning of 
the word is discussed there, and its use in the 
sense of "phrase," •'name," or "expression" is 
pronounced improper. Now if the court 
were confined, in the interpretation of this 
section, to the strict grammatical definition 
of the word "epithet," I should be of the opin- 
ion that the writing upon this card contains 
no indecent epithet. Obviously, however, it 
could not have been the intent of congress 
that the word should receive this restricted 
meaning, or that the conviction or acquittal 
of a prisoner should depend upon the fact 
whether he employed adjectives or verbs to 
express his indecent or scurrilous ideas. 
Clearly, to call a man a "thief," or "thieving 
rascal," would be within the statute. Would 
it not be equally within the intent of the 
statute to say of him that he is in the habit 
of stealing? It is unnecessary here to decide 
whether the words "indecent and scurrilous 
epithets" were intended to include all inde- 
cent and scurrilous expressions or language 
—such for instance as threats couched in in- 
decent terms, although there is much force 
in the argument that congress intended to 
prohibit the use of postal cards for the pur- 
pose of sending any indecent expressions. I 
am clearly of the opinion that it was not in- 
tended to confine the use of the words to 
nouns or adjectives; but that any form of 
expression which imputes to a person any in- 
decent or scurrilous characteristic or quality 
is within the statute. The original signification 
of the word "epithet" is sometimes "put upon," 
"attributed," "charged," or "imputed," what- 
ever might be the form of words employed. 
It so happens that adjectives are most fre- 
quently used for this purpose, and hence 
the meaning of the word has been gradually 
restricted to nouns and adjectives, and, final- 
ly, according to the present usage, to adjec- 
tives alone. The gist of the word "epithet" in 
this section is the thought or imputation con- 
veyed by the words employed, and not the 
particular parts of speech used to convey it. 
I am satisfied that congress did not intend 
to employ the word "epithet" in its restricted 
sense, and my only doubt is whether the 
statute was not intended to embrace all 
scurrilous and indecent communication. 

I think the jury are at liberty to infer, 
from the postal card in question in this case, 
that the writer intended to impute to the 
woman whose name is mentioned an illicit 



connection with a colored man, and hence 
that it contains an indecent epithet within 
the meaning of the statute. It is true that 
penal statutes must be construed strictly. 
That is, as observed by Mr. Justice Story, in 
U. S. v. Winn [Case No. 16,740]: "That pen- 
al statutes are not to be enlarged by im- 
plication, or extended to cases not obviously 
within their words and purport; but where 
the words are general, and include various 
classes of persons, I know of no authority 
which would justify the court in restricting 
them to one class, or in giving them the nar- 
rowest interpretation, where the mischief to 
be redressed by the statute is equally ap- 
plicable to all of them. But where a word 
is used in a statute which has various known 
significations, I know of no rule which re- 
quires the court to adopt one in preference 
to another, simply because it is more re- 
strained, if the objects of the statute equally 
apply to the largest and broadest sense of 
the word. In short, it appears to me that 
the proper course in all these cases is to 
search out and follow the true intent of the 
legislature, and to adopt that sense of the 
word which harmonizes best with the con- 
text, and promotes in the fullest manner the 
apparent policy and objects of the legisla- 
ture." While tne liberty o£ the citizen is 
not to be taken away by an application of 
the statute to cases not clearly falling within 
the intent of the legislature, society also has 
its right, and the beneficent purpose of penal 
laws should not be frittered away by a 
rigid adherence to literalisms and gramma- 
tical definitions. In Winn's Case, above cit- 
ed, the word "crew," as applied to seamen, 
was held to include the first mate; and in 
Hartwell's Case, supra, a clerk in the office 
of the assistant treasurer was held to be an 
officer within the meaning of the sub-treas- 
ury act. See, also, The Industry [Case No. 
7,028]; IT. S. v. Mattock [Id. 15,744]; U. S. 
v. Wiltberger, 5 Wheat. [18 U. S.] 76; The 
Enterprise [Case No. 4,499]; U. S. v. Hart- 
well, supra. The motion to quash must be 
denied. 



Case No. 16,083. 

UNITED STATES v. PRENTICE et al. 

[6 McLean, 65.] i 

Circuit Court, D. Illinois. Oct Term, 1853. 

United States Marshals — Suit ox Official 
Bond— Right op Set Off— Limita- 
tion of Actions. 

1. In a suit brought by the United States 
against the marshal and his sureties, on his 
bond for the recovery of moneys collected in 
divers executions, issued at the suit of the 
United States, the defendants attempted to set 
off the items of an account, contained in a treas- 
ury transcript, which had been disallowed; but 
which transcript reserved a balance due the 
government, over and above such items, with- 
out including any of the moneys claimed in this 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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suit. It was held that the set off could not be 
allowed. 

2. It makes no difference that the marshal 
might be able to plead the statute of limita- 
tion to a suit brought for such balance. 

3. When a debtor has a set off equally ap- 
plicable to the demands against him, the court 
will apply it according to the equity between 
the parties. 

4. Besides, the marshal had presented this 
account to meet another claim of the govern- 
ment not included in this suit. 

5. The statute of the state can have no influ- 
ence on this question; it depends upon the act 
of congress. 

6. There is no law of congress regulating set 
off in suits against officers; but several statutes 
imply that set off may be allowed. 

At law. 

Mr. Williams, IT. S. Dist Atty. 
Lincoln & Logan, for defendant 

DRUMMOND, District Judge. This is an 
action brought by the plaintiffs against [Wil- 
liam] Prentice and his sureties for the recov- 
ery of moneys which the former had received 
upon sundry executions in favor of the United 
States, and which had come to his hands as 
marshal. The declaration only counts upon 
breaches of the bond, because the marshal has 
collected money which he never paid over. 
After the plaintiffs had introduced the various 
executions which are mentioned in the declara- 
tion, with the endorsements made on them by 
the marshal, the defendants offered an account 
of the items which they claimed as a set off in 
this suit, amounting to the sum of fourteen hun- 
dred dollars, and then offered a transcript 
from the treasury department, to show that 
the items claimed as a set off were disallowed. 
The defendants insisted it was competent evi- 
dence for that purpose. By agreement, the 
whole transcript was admitted subject to the 
opinion of the court upon the effect to be 
given to it The transcript shows a balance 
of more than $2,000 against the marshal, 
so that if the $1,400 were allowed as a set 
off in this case, there would still be, accord- 
ing to the transcript, a balance of more than 
$000 due the government 

I am of the opinion that the account can- 
not be allowed as a set off, in this case. The 
government has not seen fit to sue the marshal 
on the account which contains these disallowed 
items, but has brought suit for money collected 
on divers executions. The government can 
properly object to this account in this suit, be- 
cause it was presented by the marshal as a 
charge against the government, in another 
claim with which the subject matter of this 
suit has no concern. The defendants insist 
upon the set off here; because to the other 
claim, if suit is brought, they purpose pleading 
the statute of limitation. But this ground will 
not help them in this case. It would seem to 
be inequitable to suffer the defendants to 
avail themselves of an account which shows 
that so far from there being any set off for 
claims against the government, there is a 



balance against the marshal, independent of 
the amount in controversy here. Where a 
debtor has a set off equally applicable 
to two demands against him, he cannot 
select on which of the demands he will apply 
it; but the court will apply it according to the 
equity between the parties. See Tallmadge v. 
Fishkill Iron Co., 4 Barb. 392, which was a 
suit in equity, and which cites Collins v. Allen, 
12 Wend. 336, which was a suit at law, where 
a party had two claims — a note and an account 
—against a man, and transferred the note over- 
due, he holding claims against the man suf- 
ficient to meet a set off which was attempted 
to be put in in a suit on the transferred note. 
It was held it was not a good set off, in that 
suit But here there is great reason for saying 
that the marshal himself elected to apply the 
account offered, as a set off to another claim 
of the government against him, different from, 
the one in suit here. And it would be mani- 
festly unjust to allow him now to withdraw 
this account from that claim because it may be 
barred by the 4th section of the act of April 
10, 1806 [2 Stat. 374]. 

The statute of the state can have no influ- 
ence on this question. It is something which 
depends entirely upon the acts of congress. No 
state law can affect the question of set off, in 
suits by the government against its officers, be- 
cause the rule on the subject must be uniform 
throughout the United States. U. S. v. Robe- 
son, 9 Pet [34 U. S.] 323. The courts have 
frequently allowed claims as set off against the 
government, which were not strietly legal, pro- 
vided they were due ex equo et bono. U. S. v. 
McDaniel, 7 Pet. [32 U. S.] 1. 

It is to be regretted that there is no acf of 
congress regulating set off in suits brought by 
the government. There are, however, various 
acts, such as the 3d and 4th sections of the 
act of March 3, 1797 (1 Stat. 514), and others— 
which imply that set off may be allowed. 

Being of opinion that the defendants are not 
equitably entitled to the set off they claim, the 
judgment must be for the plaintiffs. 
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UNITED STATES v. PRESCOTT. 

[2 Abb. U. S. 169; i 2 Biss. 325; 9 Am. Law 

Reg. (N. S.) 481; 4 N. B. R. 112 (Quarto, 

29); 18 Pittsb. Leg. J. 21.] 

District Court, D. Wisconsin. June Term, 
1870. 

BAXKRUPTor— Indictments. 

1. In an indictment under section 44 of the 
bankrupt act of 1867 [14 Stat 539], it is not 
sufficient, either as to the proceedings or the 
jurisdiction of the court in bankruptcy, to rely 
merely upon a general averment All matters 
necessary to constitute the offense as defined 
by the act must be pleaded. 

[Cited in U. S. v. Penn, Case No. 16,025; U. 
S. v. Myers, Id. 15,848.] 

i [Reported by Benjamin Vaughan Abbott, 
Esq., and here reprinted by permission.] 
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2. The description of the goods, in an indict- 
ment under the act, should be as definite as in 
a declaration in trover. 

3. The word "feloniously" should be omitted 
in indictments under the act The offenses 
made indictable are misdemeanors. 

4. In drawing indictments, figures should not 
be used for dates. 

5. Drawing indictments under the bankrupt 
act of 1867,— explained. 

[Cited in Globe Ins. Go. v. Cleveland Ins. Co., 
Case No. 5,486; U. S. v. Myers, Id. lo,848.J 

Motion to quash an indictment. 

The defendant was indicted under section 
44 of the bankrupt act, for fraudulently ob- 
taining goods on credit; and now moved, to 
quash the indictment upon grounds which 
appear in the opinion. 

James G. Jenkins, for the motion. 

G. W. Hazleton, Dist Atty., opposed. 

MILLER, District Judge. The first count 
of the indictment charges that on a certain 
day mentioned, in the district court of the 
United States for the district of Wisconsin, 
under and pursuant to an act of congress, 
entitled "An act to establish a uniform sys- 
tem of bankruptcy throughout the United 
States," approved March 2, 1S67, proceedings 
in bankruptcy were duly commenced against 
Alphonso Prescott, Leander F. Snyder, and 
R. H. Lovell (whose full Christian name is 
to the said grand inquest unknown), as in- 
solvent debtors, and partners under the name 
of Prescott, Snyder & Lovell, who there- 
upon afterwards, to wit, on a certain day 
mentioned, were adjudged bankrupts; that 
prior to the dates last aforesaid, and within 
three months before the commencement of 
said proceedings in bankruptcy, to wit, on 
August 16, 1869, within the jurisdiction of 
this court, and at and in the district of Wis- 
consin, the said Alphonso Prescott, Leander 
F. Snyder, and R. H. Lovell, then and there 
representing themselves to be associated to- 
gether as copartners, under the firm of Pres- 
cott, Snyder & Lovell, and holding them- 
selves out as wholesale merchants, and job- 
bers of boots and shoes, under the false col- 
or and pretense of carrying on business and 
dealing In the ordinary course of trade of 
wholesale boot and shoe merchants and job- 
bers, did then and there wrongfully, unlaw- 
fully, and feloniously obtain on credit, from 
one Lyman Dike, certain goods and chattels, 
to wit, a large quantity of boots and shoes, 
of the value of five thousand dollars, with 
the intent then and there, by the obtaining 
of said goods and chattels, to defraud the 
said Lyman Dike, contrary to the statute of 
the United States in such case made and 
provided, and against the peace and dignity 
of the United States of America. There are 
other like counts of the indictment, except as 
to the names of persons from whom goods 
had been obtained by defendants. 
It is alleged in the motion to quash the In- 
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dictment that it is defective in not setting 
forth the manner in which the proceedings 
in bankruptcy were commenced, and also in 
the description of the goods, &c. 

The court exercises jurisdiction in bank- 
ruptcy as limited by the act; and proceed- 
ings must be commenced and prosecut- 
ed substantially as the act directs. Neither 
as to the proceedings nor the jurisdiction of 
the court in bankruptcy, is it sufficient in an 
indictment under the act to rely merely upon 
a general averment All matters necessary 
to constitute the offense must be pleaded. 
It is not sufficient, as in this indictment, to 
aver that proceedings in bankruptcy were 
duly commenced. It must be pleaded and 
proven in order to convict, that a petition in 
bankruptcy was presented to the district 
court by a certain creditor, naming him, and 
also the amount of the debt of such petition- 
ing creditor, and the alleged cause of bank- 
ruptcy, and the adjudication of bankruptcy. 
It must appear affirmatively that the creditor 
bad a right under the law to prosecute pro- 
ceedings in bankruptcy. The amount of his 
debt must appear, otherwise the court would 
have no jurisdiction. Of the bankrupt con- 
solidated act of 12 and 13 Viet, section 44 of 
the act under which the indictment in ques- 
tion was framed, is almost a literal copy. 
Several decisions of courts in England, as to 
requirements in the prosecution and trial of 
indictments under their act, were made and 
published before the passage by congress of 
our bankrupt act, and to which I refer as 
proper for consideration: Reg. v. Lands, 33 
Eng. Law & Eq. 536; Reg. v. Ewington, 41 
E. C. L. 178; Rex v. Jones, 24 E. C. L. 156. 
It must appear that the bankrupt obtained 
goods within three months of the bankrupt- 
cy, by means of a representation which he 
knew to be false, that he was carrying on 
business and dealing in the ordinary course 
of trade, and such representations must be 
actually made by him. Reg. v. Boyd, 5 Cox, 
Cr. Cas. 502. 

The description of the goods obtained by 
defendants is too uncertain; instead of a 
large quantity of boots and shoes, a certain 
number of pairs of boots and also of shoes, 
or a certain number of packages in boxes of 
boots and also of shoes, should be described. 
This could be ascertained from the bills of 
sale." The description of the goods in an in- 
dictment should be as definite as in a dec- 
laration in trover. 

The word "feloniously" should be omitted 
in indictments under the act. The offenses 
made indictable are misdemeanors. And in 
drawing indictments, figures for dates should 
not be used. 

This being the first indictment in this court 
under the bankrupt act, I have prepared this 
opinion as a guide to the district-attorney in 
future. The indictment will be quashed. Or- 
der accordingly. 



17. S. v. PRESTON (Case No. 16,087) 
Case Wo. 16,085. 

UNITED STATES v. PRESCOTT. 

[2 Dill. 405.] i 

Circuit Court, D. Minnesota. 1872. 

Bankrupt Act— Indictment— Evidence. 

The compulsory examination of a bankrupt 
under oath cannot be given in evidence against 
him on a criminal proceeding. 

Indictment under section 44 of the bank- 
rupt act [of 1867 (14 Stat. 539)], charging 
the defendant with disposing of his prop- 
erty -with intent to prevent it from coming 
into the possession of the assignee in bank- 
ruptcy. The defendant had, before being in- 
dieted, been compelled to submit to an ex- 
amination under section 26 of the act, and 
that examination was reduced to writing and 
signed by the bankrupt On the trial of 
the indictment the district attorney offered 
in evidence to establish the fraudulent dis- 
position of the property charged in the in- 
dictment the above mentioned examination 
of the defendant in bankruptcy. 

Before MILLER, Circuit Justice, and DIL- 
LON, Circuit Judge. 

MILLER, Circuit Justice. It is our opin- 
ion that the evidence offered is not compe- 
tent. The general rule certainly is that evi- 
dence given or statements made by a party 
under compulsion or order of court tending 
to criminate himself cannot be put in evi- 
dence on a criminal proceeding against him. 
Reg. v. Garbett, 1 Denison, Crown Cas. 236. 
This case falls within this principle. Evi- 
dence excluded. 



Case Wo. 16,086. 

UNITED STATES v. PRESSY. 

[1 Lowell, 319.] 2 

District Court, D. Massachusetts. April, 1869. 

Pedleks — License and Special Tax — Indict- 
ment. 
A pedler who has duly applied to the assessor 
for a license in April, is not indictable for car- 
rying on business without payment of the spe- 
cial tax, between the 1st and 7th days of May, 
before the tax was, in the usual course of busi- 
ness, assessed upon him for that year, if he in- 
tended during that time to pay the tax when it 
should be assessed, although when the tax bill 
was presented him on the 21st of May he re- 
fused to pay it, having stopped business on the 
7th. 

The defendant [Samuel J. Pressy] was in- 
dicted under the seventy-third section of the 
act of 1S64, as amended by that of July 13, 
18G6 (14 Stat. 113), for carrying on the trade 
or business of a pedler of the third elass 
without paying the special tax imposed on 
that business by the same statute. The evi- 



i [Reported by Hon. John P. Dillon, Circuit 
Judge, and here reprinted by permission.] 

2 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
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dence tended to show that the defendant 
had duly paid his tax for 1S67, and that in 
April, 1868, he duly applied to the assessor 
of internal revenue of his district to pay the 
special tax for that fiscal year, beginning 
with May 1, 1S68; that four or five days 
afterwards he sold out his business, and had 
not carried it on since. The taxes were usu- 
ally assessed about the 20th of May in 
each year, and the bills were sent in on the 
next day. The defendant's bill was sent him 
as usual, but he had neglected and refused 
to pay the tax, and was indicted in January, 
1869. 

M. P. Dickinson, Jr., Asst. U. S. Dist. Atty. 
S. E. Floyd, for defendant 

LOWELL, District Judge, ruled that if the 
defendant had been guilty only of a neglect 
or refusal to pay his tax after he had ceased 
to carry on the business, he was not, for that 
alone, liable to indictment under the section 
cited. That the offence described in the law 
was the carrying on a trade or business with- 
out payment of a tax, and if the defendant, 
when he carried on the business before his 
tax was levied, had no intent to defraud the 
government, he could not be lawfully con- 
victed. His application to be assessed was 
all that he could do, or was bound to do, un- 
til the bill was rendered. So that, while 
many defendants had been rightly convicted 
under this section who had never been as- 
sessed for a tax, because the failure to as- 
sess them arose out of their own wrong in 
not making application to the assessor, and 
therefore they could not be heard to object 
the want of assessment; yet this stringent 
penalty was not intended for delinquent tax- 
payers merely as such, if they had been 
guilty of no act or omission at the time they 
carried on their business. The government 
officers, in adopting what appeared to be a 
reasonable and perhaps necessary practice 
of giving credit for the tax for twenty days 
while their lists were preparing, did not 
thereby expose all tradesmen to indictment 
who took advantage of that credit. 

The district attorney declined to go to the 
jury on the question of intent, and the de- 
fendant was acquitted. 



Case No. 16,087. 

UNITED STATES v. PRESTON et al. 

[4 Wash. C. C. 446.] i 

Circuit Court, E. D. Pennsylvania. Oct 
Term, 1824. 

Writ of Error— Rccord— Ddtt Bonds— Fatment 
by Sureties — Subrogation. 

1. Where irregularities appear in records 
coming from the district to the circuit court 
this court will in future decide on the record 



i [Originally published from the MSS. of 
Hon. Bushrod Washington, Associate Justice 
of the Supreme Court of the United States, un- 
der the supervision of Richard Peters, Jr., Esq.] 
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alone, disregarding the parol admissions of the 
parties. 

2. Under the sixty-fifth section of the duty 
act of March 2, 1799 [1 Stat. 676], the surety 
having discharged the hond for duties to the 
United States, is entitled to no other advan- 
tages secured to the United States, except the 
preference and priority reserved to the United 
States to be first paid out of the estate of the 
principal. He is not entitled to proceed against 
the person and effects of executors and as- 
signees in the cases mentioned in this section; 
to require special bail; to demand judgment at 
the first term; to sue in the federal courts when 
the parties are citizens of the same state. 

[Cited in U. S. v. Ryder, 110 U. S. 740, 4 
Sup. Ct. 201 .j 

[Cited in Grove v. Little, 11 Leigh, 195; Jack- 
son v. Davis, 4 Mackey, 199; Zook v. Clem- 
mer, 44 Ind. 29.] 

3. Where the surety has paid the hond, he 
cannot maintain assumpsit in the name of the 
United States, against the assignees of the 
principal. The only remedy is for money laid 
out, &c. on the bond in his own name, under the 
privilege granted to him by the sixty-fifth sec- 
tion. 

[Cited in U S. v. Ryder. 110 U. S. 740, 4 Sup. 
Ct. 201.] 

4. Where one obligor, though a surety, pays 
the bond, he cannot maintain an action on it in 
the name of the obligee against his co-obligors, 
nor an action for money laid out and advanced, 
except in his own name. 

[Cited in Edgerly v. Emerson, 23 N. H. 560.] 

Error to the district court of the United 
States for the district of Pennsylvania. 

It appeared from the agreement of counsel, 
that a suit was brought in the court below 
by the United States against Joseph and 
Thomas Lea, and Perrit their surety, upon 
a duty bond, upon which a judgment was 
rendered, and the amount of it was paid by 
the surety, to whom the bond was surren- 
dered for his reimbursement out of the es- 
tate of Joseph Lea, in the hands of the de- 
fendants, voluntary assignees of all his es- 
tate. [Case unreported.] The present action 
was assumpsit, brought in the name of the 
United States against the assignees [Preston 
and" Bunker], but intended for the use of the 
surety; and upon a motion of the plaintiff's 
counsel to the court below to have the suit 
so marked, the court dismissed the suit. The 
■counsel entered into a written agreement, in 
which certain questions are stated for the de- 
cision of the appellate court, which will ap- 
pear in the opinion given by that court. 

For the plaintiff it was contended, that un- 
der the terms "advantage, preference or pri- 
ority," in the sixty-fifth section of the collec- 
tion law of March 2, 1799 (1 Story's Laws, 
G31 [1 Stat 676]), the surety is entitled to 
■every advantage reserved to the United 
States by that section, and consequently 
may sue in the federal court, and may de- 
mand a trial on motion at the return term 
of the writ. (2) That the assignees can not 
make any equitable defence in this suit, 
■which they could not set up against the 
United States. He cited the following cases: 
2 Yes. Sr. 622; 1 Atk. 135; 1 Ch. Obi. R. 
<34; 1 Johns. Ch. 413; 17 Mass. 464; 2 Bin. 



382; 2 Bos. & P. 263; 1 East, 220; 1 Caines, 
122; Poth. pt. 2, e. 3, § 5; Id. e. 6, § 6; Id. 
pt. 3, c. 1, art. 6, § 2. 

On the other side, it was insisted, that the 
debt to the United States having been paid 
by the surety, this suit, which is assumpsit, 
could not be maintained in the name of the 
United States, and further, that the only ad- 
vantage intended by the sixty-fifth section 
of the collection law to be granted to the 
surety, is that of preference to be paid out 
of the effects of the principal in the bands of 
his assignees or executors. They cited 1 
Serg. & R. 339; Whart. Dig. 315, § 65; Win- 
chester v. Hackley, 2 Craneh [6 U. S.] 342; 
Clason v. Morris, 10 Johns. 524, 539, 546. 

WASHINGTON, Circuit Justice. This case 
comes before the court upon a writ of error 
to the district court. It was an action of as- 
sumpsit brought in that court in the name of 
the United States against Jonas Preston and 
Nathan Bunker, voluntary assignees of the 
estate and effeets of Joseph Lea, in which 
a declaration was filed containing three 
counts. The first is for money had and re- 
ceived, by the defendants from the estate and 
effects of Lea, to the use of the United 
States. The second is upon insimul com- 
putassent. The third count is special. It 
states, that on the 10th of August, 1822, the 
said Lea was indebted to the United States 
in a certain sum for duties, for the payment 
whereof he had executed a bond to the Unit- 
ed States; and on the same day, the said 
Lea, being insolvent, made a voluntary as- 
signment of all his estate and effects to the 
defendants, who accepted the assignment, by 
means whereof they received enough of the 
estate and effeets of the said Lea to pay his 
said duty bond to the United States; in con- 
sideration whereof, and of the preference, 
priority, and advantage of payment by act of 
congress in such case made and provided, the 
defendants undertook and promised the Unit- 
ed States to pay them the said sum due by 
Lea, out of the estate and effects so assigned 
to them. The conclusion of the declaration is 
in the usual form. 

The plea of the general issue being filed, 
the district attorney, at a subsequent term, 
moved, in behalf of the United States, that 
this suit should be marked, to the use of 
John W. Perrit, the surety in the duty bond, 
and that it be proceeded in accordingly for 
his use, with the preference, priority, and ad- 
vantage of the United States. This motion 
was overruled, and judgment was entered 
for the defendants; whereupon it was agreed 
by the counsel, that a writ of error should be 
sued out from the circuit court, and that the 
questions to be determined by that court 
should be, first, whether Perrit, the surety, 
might sue and recover in the district court, 
in the name of the United States, with the 
preference, priority, and advantage, by law 
secured to them? And, secondly, whether 
the defendants were entitled to make any 
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equitable defence against the plaintiffs in 
this action, other than such as might be 
made against the United States? 

Intending to confine my opinion to the ques- 
tions which the counsel have agreed to sub- 
mit to the court, or rather, to the first, I 
shall notice the loose and irregular manner 
in which this cause comes from the district 
court, with no other view but to condemn it. 
In the first place, it is to be remarked that, 
although the parties were at issue on the 
general plea, yet no trial appears to have 
been had, but judgment was entered (no 
doubt by the argument of counsel) for the de- 
fendants, upon a collateral motion, uncon- 
nected with the merits of the issue in the 
cause. In the next place, the payment of 
the bond by the surety to the United States, 
although all important to entitle him to re- 
cover, is no where stated in the record, and 
it is only from the information given to the 
court by the counsel, on both sides, that I 
know that to be the fact. It is obvious, in 
short, that the case is brought up, with a 
view to obtain the opinion of this court upon 
what must appear to me to be abstract ques- 
tions; although they would seem to be con- 
nected with the real merits of the cause, not 
from the record, but from the arguments and 
the admissions of the counsel. These ob- 
servations are intended to bring about more 
precision and strictness in the practice, for 
the purpose of preventing disappointments 
and injury to the parties; as I shall feel it 
to be my duty, in future, to decide causes 
coming here from the district court, upon 
the record, and upon that alone. 

The first question propounded on this rec- 
ord, depends for its solution upon the true 
construction of the sixty-fifth section of the 
act of congress, commonly called the "Col- 
lection Law," passed the 2d of March, 1799. 
It enacts that, in all cases of insolvency, or 
where any estate in the hands of executors 
or administrators shall be insufficient to pay 
all the debts due from the deceased, the 
debts due to the United States, on duty 
bonds, shall be first satisfied; and that any 
executor, administrator, or assignee, or oth- 
er person, who shall pay any debt due by the 
person or estate from whom, or for which, 
they are acting, previous to the debt due to 
the United States, from such person, or es- 
tate, being first duly satisfied and paid, shall 
become answerable in their own persons and 
estate for the debt so due to the United 
States, or so much thereof as shall remain 
due and unpaid; and actions at law are di- 
rected to be commenced against them for 
the recovery of the same. After providing 
that, in all suits by the United States for the 
recovery of duties, or pecuniary penalties, 
special bail shall be required; the act pro- 
ceeds to provide that, in the cases before 
mentioned, if any surety in such duty bond, 
his executors, administrators, or assignees, 
shall pay to the United States the money due 
upon such bond, he-and they "shall have and 



enjoy the like advantage, priority, or prefer- 
ence, for the recovery and receipt of the said 
moneys, out of the estate and effects of such 
insolvent or deceased principal as are re- 
served and secured to the United States; and 
shall and may bring and maintain a suit or 
suits upon the said bond or bonds, in law 
or equity, in his, her, or their own name, or 
names, for the recovery of all moneys paid 
thereon." As the surety, after he has dis- 
charged the bond, is to enjoy the like ad- 
vantage for the recovery and receipt of the 
money so paid, out of the estate and effects- 
of the insolvent as is secured to the United 
States, it becomes material to inquire, what 
is the advantage secured to the United 
States? and I feel strongly inclined to the 
opinion, that the advantage spoken of is noth- 
ing more than the preference and priority 
reserved to the United States by the pre- 
ceding part of the section. It was earnest- 
ly insisted upon by the counsel for the plain- 
tiff, that, under this expression, the surety 
was entitled, in addition to the privilege of 
priority of payment, to call upon the collector 
forthwith to cause a prosecution to be com- 
menced for the recovery of the money due to 
him; to proceed against the person and ef- 
fects of executors and assignees, in cases 
where they have paid any debt of the in- 
solvent, previous to that due to the surety 
being first satisfied; to require special bail 
in such action; to demand judgment on mo- 
tion at the return term of the writ, unless 
the defendant shall make oath that an error 
has been committed in the liquidation of the 
duties demanded upon the bond, specifying 
the errors alleged to have been committed, 
and that the same have been notified in 
writing to the collector, prior to the com- 
mencement of the return term; to recover 
interest at the rate of six per cent, per an- 
num, from the time the bond became due,, 
until payment thereof; and finally, to bring 
his suit in the federal court. 

I think there are many serious objections- 
to this construction of the section. What, 
for instance, has the collector to do with the 
prosecution of a suit, the fruit of which is- 
not to go into the public treasury, but into 
the pocket of a private individual? As a 
public officer, and on the score of duty, he is 
enjoined to cause suits to be instituted on 
certain bonds due to the United States, with 
the history of which he is well acquainted, 
having been the agent in taking them, and 
is therefore enabled to give the necessary in- 
structions to the law officer of the govern- 
ment, in case objections to a recovery should 
be made by the obligors. But what knowl- 
edge can he have of the transactions be- 
tween the surety and his principal? and why 
should he be required to conduct a suit, 
which can be so much better managed by 
the person alone interested in the event of it?' 
Again, what part of this section is it which 
grants to the surety the advantage reserved 
to the United States of proceeding against 
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the person and effects of the executors or as- 
signees, where they have paid any debt of 
the insolvent, previous to that due to the 
plaintiff being first satisfied? The recovery 
of the surety, spoken of in this section, is 
to be out of the estate and effects of such 
insolvent or deceased principal, and not out 
of the effects of his executors or assignees. 
It would seem as if congress intended to 
leave the surety to such remedy as a court 
of law or equity might afford him, as a 
privileged creditor, in case of an improper 
disposition of the estate of the insolvent, by 
those to whom the management of it was en- 
trusted. 

As to the right of the surety to require 
special bail, and to recover legal interest 
upon the money paid for the principal, no 
provision, in favour of the surety, was nec- 
essary, as he would, of course, be entitled to 
the former in an action upon the bond, and 
to the latter, either in the name of interest, 
or of damages. The provision respecting 
special bail, where the United States were 
plaintiffs, was necessary from the circum- 
stance that pecuniary penalties are embraced 
in the same sentence which speaks of duty 
bonds, in suits for the recovery of which 
special bail could not regularly have been 
demanded; and the provision respecting in- 
terest was probably made for the purpose of 
fixing a uniform rate of interest to be paid 
on duty bonds throughout the United States. 

The important advantages, after all, which 
are claimed for the plaintiff under this sec- 
tion, are (1) the right to demand judgment 
on motion, at the return term of the writ; 
and (2) to bring his suit in a federal court. 

As to the first, it is apparent that great 
injustice might be done to the defendant by 
extending this extraordinary privilege to the 
surety. As between the United States and 
the principal, it can seldom happen that the 
latter can have any other defence than to 
prove a mistake in the liquidation of the 
duties, and to prove payment of the bond. 
The legislature would seem to have contem- 
plated no other than the first, by providing 
for a continuance only when the defendant 
shall make oath that such an error has been 
committed, of which he had notified the col- 
lector prior to the commencement of the re- 
turn term. But the defences of the defend- 
ants to the suit of the surety may be various, 
requiring time to put in proper pleas, and to 
prepare for the trial. He may have paid the 
debt to the United States; the plaintiff may 
have reimbursed himself out of property- 
pledged to him for his indemnification; he 
may have offsets to oppose to the claim; the 
value of the property assigned to the defend- 
ants, or of the assets in the hands of the 
executors, may fall short of the sum de- 
manded, &c. It is correctly admitted by the 
counsel for the surety, that these defences 
may be made by the defendant; and if this 
be so, how can they be effectually made, if 
the plaintiff may ask for judgment at the re- 
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turn term of the writ? But what satisfies 
my mind entirely that this advantage was 
not intended to be granted to the surety is, 
the indulgence allowed to the defendant to 
put off the trial, upon his taking the pre- 
scribed oath, in order that he may have an 
opportunity of diminishing the amount of the 
bond by showing an overcharge of the duties 
for which the bond was taken. But could 
such a defence be made by the principal, or 
his representatives, against the surety, who, 
ignorant of a mistake, which it was the duty 
of the principal to get corrected, had paid 
the full amount of the bond? I very much 
doubt if it could be admitted. 

(2) As to the jurisdiction of the federal 
courts in suits by the surety, the question is 
not whether it ought to have been granted, 
as to which I entertain no doubt, but wheth- 
er it is in fact granted by this section? The 
expressions, as to the United States, are, 
•that the collector shall cause a prosecution 
to be commenced "in the proper court, hav- 
ing cognizance thereof." This might be ei- 
ther a federal or a state court. But the 
jurisdiction of the federal court was not re- 
served to the United States by this section, 
but by the judiciary law of 1789. Had the 
expressions before quoted been repeated in 
relation to the suit of the surety, would it 
have conferred jurisdiction upon the dis- 
trict or circuit court? I think it would not. 
They are not intended, or used, for the pur- 
pose of conferring jurisdiction upon any 
court, but merely to direct that the suit shall 
be brought in the proper court which then 
had cognizance thereof. But the district 
court had not then cognizance of this suit, it 
being between citizens of the same state. 
In every instance where congress has confer- 
red jurisdiction upon a federal court, in 
eases arising under a law of the United 
States, it has been by terms clearly pointing 
out the particular court which was to exer- 
cise it. I refer particularly to the patent 
act, the copyright act, and the act incorpor- 
ating the Bank of the United States. 

My opinion, therefore, as to the construc- 
tion of this section is, that the term "ad- 
vantage" is used as synonymous with "pref- 
erence and priority," which, in reference to 
the subject of insolvency in the principal, are 
clearly synonymous. A preference of pay- 
ment is nothing more or less than a right to 
be first paid, and a right of priority is a 
preference of payment before the other cred- 
itors of the insolvent; and such a preference 
or priority is an advantage enjoyed by the 
United States, and is by this section con- 
ferred on the surety. Had the legislature in- 
tended to bestow upon the surety all the ad- 
vantages secured and reserved to the United 
States, it is not likely that such an intention 
would have been expressed by the terms "the 
like advantage, preference or priority." But 
if I should be wrong in this interpretation 
of the section, I feel no hesitation in decid- 
ing that the present action cannot be main- 
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tamed, either in a federal or state court. It 
is exposed to at least one fatal objection, 
which is, that it is an action by the United 
States to recover against the assignees of the 
principal in a bond, a debt which, it is ad- 
mitted, had been paid by another obligor in 
the same bond. This would have been no 
objection to the suit of that other obligor 
upon the bond, because the sixty-fifth sec- 
tion of the above act authorizes him to main- 
tain such a suit for the recovery and receipt 
of the money so paid to the United States, 
out of the estate and effects of the principal. 

Nor is the question altered by the motion 
which was made in the district court "to 
mark the suit to the use of the surety in the 
duty bond," because I hold it to be perfectly 
clear, that where one obligor, though a sure- 
ty, pays the bond, he cannot maintain an ac- 
tion upon the same bond in the name of the 
obligee against his co-obligor; nor can he 
maintain an action for money laid out and- 
advanced for his principal, to recover the 
money so paid, except in his own name; for 
to him alone the debt is due. To be sure, 
the assignee of a chose in action, not assign- 
able at law, must bring his suit in the name 
of the assignor, because the debt, though in 
equity due to the assignee, is, in the view of 
the law, due to the assignor, and the as- 
signee, until the courts of law assumed an 
equitable jurisdiction over the case, for the 
purpose of protecting his interest, was obli- 
ged to resort to a court of equity. But in 
the case now under consideration, the legal 
remedy, either on the bond or for money 
paid, laid out and expended for the insolvent, 
is in the surety, and the United States, the 
nominal plaintiffs, have no right, either legal 
or equitable, to maintain this suit. 

The second question stated for the opinion 
of the court, is not very intelligible to my 
mind, as I do not well understand what is 
meant by an equitable defence to a legal ac- 
tion, whicli this unquestionably is. If the 
particular defence which was intended to be 
set up had been stated, the solution of the 
question might have been attended with less 
difficulty. In its present shape it has too 
much the appearance of an abstract question 
to justify the court in attempting to answer 
it. At all events, an answer to it is rendered 
unnecessary by the decision upon the first 
point. 

The judgment of the district court must be 
affirmed with costs. 
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UNITED STATES v. PRICE. 

[3 Hall, Law J. 121.] 

District Court, D. New York. 1810. 

Summoning Jury in Federal Courts — Compli- 
ance with State Laws— Challenge 
to Array— Practice. 

[1. The provision in the judiciary acts, requir- 
ing jurors to be designated in the federal courts, 
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as nearly as practicable, in the same mas-ner 
as in the state courts, does not require a compli- 
ance with the state laws when in the opinion of 
the court it is wholly impracticable to do so.] 

[2 The provision in the statute that jurors 
shall be returned, as there shall be occasion for 
them, from such parts of the district, from time 
to time, as the court shall direct, so as to be 
most favorable to an impartial trial, etc., leaves 
it entirely discretionary with the court to give 
or not to give any directions as to the place 
from which the jurors shall be summoned. If 
defendant desires that such directions should be 
given, he should apply to the court therefor. In 
the absence of such application, it is no ground 
of challenge to the array that the marshal has 
summoned the jurors according to his own will.] 

At the district court of the United States, 
held before his honor, TALLMADGE, Dis- 
trict Judge, which commenced its sessions 
on the fourth instant, several of those suits 
which have been instituted to recover pen- 
alties under the embargo laws were noticed 
for trial. Among others the cause of the 
United States against Edward Price, which 
was an action of debt to recover against him, 
as master or person having charge of the 
schooner Regulator, or as being knowingly 
concerned in the lading of the said vessel, 
penalties for loading in the nighttime, with- 
out a permit, and without the inspection of 
the proper revenue officer. A great part of 
the jury which appeared to serve at this 
court were from Orange, a county fifty or 
sixty miles from the city, from whence they 
had been summoned by the marshal with- 
out any official direction of the judge, and 
were selected by the mere will of the mar- 
shal, without any attempt having been made 
to conform to the mode of forming juries in 
the courts of this state. By the judiciary 
act of the United States, passed in 1789 
[1 Stat 73], it is enacted "that jurors in all 
cases to serve in the courts of the United 
States shall be designated by lot or other- 
wise in each state respectively, according to 
the mode of forming juries therein then 
practised, so far as the laws of the same 
should render such designations practicable 
by the courts of the marshals of the United 
States; and that the jurors should have the 
same qualifications as are requisite for ju- 
rors by laws of the state of which they are 
citizens, to serve in the highest courts of 
law of such state, and should be returned 
as there should be occasion for them from 
such parts of the district, from time to time, 
as the court should direct, so as should be 
most favorable to an impartial trial, and so 
as not to incur an unnecessary expense, or 
unduly to burthen the citizens of any part 
of the district with such services." This 
law as to the mode in which jurors were to 
be designated refers to the time when it 
was passed, but, alterations having been aft- 
erwards made in the mode of selecting ju- 
rors in several of the states, and particular- 
ly in our state, by an act which provided 
that jurors in this state should be selected 
by ballot from a list annually returned to the 
clerk's office of every county, by certain 
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persons designated in the law; congress, in 
May, 1800 [2 Stat 82], passed a law, which, 
so far as relates to the mode of selecting 
jurors, is nearly in the words of the law of 
1789, and declares that jurors to serve in the 
courts of the United States shall he desig- 
nated by lot, or otherwise, in each state or 
district, respectively, according to the mode 
of forming juries to serve in the highest 
courts of law therein, then practised, so 
far as the same shall render such designa- 
tion practicable by the courts or marshals 
of the United States. But the United States' 
law of 1789, so far as it relates to the courts 
directing from what part of the district the 
jury shall be taken, remains unaltered. 

On Tuesday last, the district attorney 
moved to bring on the trial of the above- 
mentioned cause, when Mr. Griffin and Mr. 
Colden, who were of counsel for the defend- 
ant, filed a challenge to the array, alleging 
that the jurors were not legally returned, 
because they had been summoned by the 
marshal of his mere arbitrary will; that 
they had not been returned from a part of 
the district directed by the court To this 
challenge the attorney of the United States 
demurred ore tenus; that is to say he made 
a parol declaration that no legal objections 
to the jury were shown by the defendant's 
challenge. The counsel for the defendant 
insisted that the attorney of the United 
States ought to be compelled to put his de- 
murrer in writing, but the court determined, 
that a parol demurrer was sufficient, and 
the court also decided that the attorneys 
might immediately proceed to argue on the 
demurrer whether there was cause of chal- 
lenge which they accordingly did. 

The attorney of the United States con- 
tended that it was impracticable to select 
the jury by ballot as was practised by the 
courts in this state, or in anywise to conform 
to the state laws in this respect; that the 
part of the United States law which pro- 
vides for the jurors being returned from such 
part of the state as should be directed by 
the judge, was a provision merely intended 
for the ease and convenience of jurors, and 
gave the parties no rights; besides, that 
though the act of congress authorized the 
court to direct from whence the jury was 
to come, this authority was only to be exer- 
cised on application of the party who de- 
sired it to be executed, and the defendant 
having made no application to the court, he 
was not to be allowed to make the want of 
its direction an objection to the jury; and, 
lastly, the attorney of the United States in- 
sisted that the jury had been summoned ac- 
cording to what had been the practice of 
the court from its institution. 

The counsel for the defendant insisted that 
as the attorney of the United States had 
demurred to the challenge, and took no ex- 
ception to its form, he admitted the facts. 
He had admitted therefore that the jurors 
had not been elected by ballot according to 



the state laws as far as was practicable, 
and that they had not been summoned from 
a part of the district directed by the court; 
that therefore the only inquiry was, whether 
the laws of congress required that these 
things should be done, and the defendant 
had nothing to do but appeal to the statute 
book; that if the attorney relied on the im- 
practicability of conforming to the practice 
under the state laws, he ought to have plead- 
ed to the challenge, or have moved to quash 
it; but as the court had decided that it was 
now proper to discuss the points which the 
attorney had been permitted to state, the 
defendant's counsel would, in behalf of the 
defendant answer the arguments which had 
been offered by counsel for the plaintiffs. 

The defendant's counsel then proceeded to 
state that, as to the manner of electing the 
jury, it was to be observed, that the act of 
congress did not require a full compliance 
with the state laws; that the great object 
was to preserve to suitors in the courts of 
the United States, as far as was practicable, 
the invaluable right of having the jurors 
elected by ballot, and that this was by no 
means impracticable; that in every clerk's 
office, in the state, there was a book con- 
taining the names of the freeholders in the 
county qualified to serve on juries; that the 
judge might have directed from what county 
the jury should have been summoned, that 
the marshal might have applied to the clerk 
of that county for a copy of his list of free- 
holders; from that list he might have made 
his ballots, and he might have balloted for 
the panel in tne presence of the judge or the 
clerk of this court, which would have been 
a very near approximation to the mode of 
electing jurors for the state courts; or the 
marshal, with the assistance of his deputies, 
might have made a list of freeholders in any 
part of the district that the court might have 
designated, and then there would have been 
no difficulty in making the ballot. But, at 
any rate, no sufficient reason had been offered 
for the neglect of part of the act which re- 
quires the court to direct from what place 
the jury should be taken. The terms of the 
law of congress left no discretion with the 
court in this respect. The words of the stat- 
ute are not that the court "may," but that 
the court "shall," direct from what part of 
the district the jurors shall be returned. 
That it was absurd to say, that the de- 
fendant in such cause was to apply for the 
direction of the court, because jurors were 
summoned to try all the causes which might 
be brought on at a sitting; and, if such an 
application was to be attended to from each 
defendant there might be as many panels 
returned as there were causes. That the 
defendant might not have had an opportunity 
of making such an application; for that the 
process to summon the jury might have been 
issued and executed before he received notice 
that his cause was to be tried. Besides, that 
it was a general principle, that the plaintiff 
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must take care that the jurors that appeared, 
as well in respect to the manner of their 
being chosen as to their qualifications, were 
proper to try his cause, and if they were not, 
the defendant might take advantage of it, 
as was every day's practice for defendant 
to do. As to the former practice of the court, 
the defendant's counsel observed, that that 
ought to have no influence on his honour's 
decision, because it was well known that un- 
til very lately the causes which were sub- 
mitted to a jury in this court were very few, 
and comparatively of very little consequence, 
and were seldom of a nature to excite any 
fears that the jury might have a bias to the 
one side or the other. That therefore the 
manner in which jurors had been selected 
had never excited any attention; but at 
this time the case was very different, for it 
was not an exaggeration to say that there 
were now millions depending on the event 
of suits which had been instituted for breach- 
es of the embargo laws. That it was well 
known that libels were now upon the records 
of the court which proceed upon the ground 
that the president's proclamation of the 
19th April last, opening the intercourse with 
Great Britain, was an illegal act. That he 
had no authority to issue it. That therefore 
it was a mere nullity, and that, of course, 
the nonintercourse act of the 1st of March, 
with all its denunciations of penalties and 
forfeitures, had always been in full force. 
That if the courts were to be of this opinion, 
there was hardly a merchant in the United 
States who was not at the mercy of the exec- 
utive officers of the government, who might 
not have their property seized, and who 
might now be prosecuted in suits of this 
nature for enormous penalties. It became 
therefore now of the utmost importance to 
see that all the cautions which the laws had 
provided for an impartial selection of jurors 
should be observed. That the questions be- 
tween the government and the citizens which 
were to be decided in this court under the 
embargo laws it was well known had greatly 
excited the public mind. It would hardly 
be denied that many might be found in the 
district who were so blinded by their political 
prejudices and by their passions, that they 
would never acquit a political opponent ac- 
cused of a breach of the embargo laws, which 
were so dear to those who favor them; at 
the same time it was not meant to be denied, 
but that men might also be found as preju- 
diced against convicting. If then a marshal 
might run from one end of his district to 
the other to select just whom he pleased for 
trials of this nature, it was in fact putting 
it in the power of an individual to determine 
who should be convicted, and who acquit- 
ted, in the courts of the United States. 

The counsel of the defendant called the 
attention of the court to the constitution of 
the United States and its amendments. The 
first provided that the trial of all crimes shall 
be by jury. But it being feared that this 



inestimable right was not sufficiently guard- 
ed by this simple provision, the seventh ar- 
ticle of the amendment provides, that in all 
criminal prosecutions, the accused shall en- 
joy the right to a speedy and public trial by 
an impartial jury. The counsel then asked 
whether it was possible to suppose, that 
the framers of the constitution or of its 
amendments could have imagined, that not- 
withstanding the provisions, a citizen might 
be subject to trial for his life, even by a jury 
selected at the mere will of a marshal who 
might be his prejudiced political opponent 
or his bitterest enemy. Had a defendant, 
the counsel asked, any security for an im- 
partial jury in cases like this, where the 
jurors may be selected at the mere will of 
an officer holding his commission, at the 
pleasure of the officer of the government, 
at whose instigation the suit is instituted, 
and who has an eventual pecuniary interest 
in the conviction of the defendant; for if the 
penalties which are demanded in these cases 
are to be levied on execution, the marshal's 
share of them will be no inconsiderable for- 
tune. 

The counsel for the defendant both declar- 
ed, that the attempt they made in this case 
was merely with a view to secure to suitors 
in this court the benefits of those provisions 
of the state laws which were so well calcu- 
lated to guard against corruption and parti- 
ality, and which, perhaps, was a greater im- 
provement in jurisprudence, than the in- 
stitution of trial by jury itself. That in what 
they had said respecting the marshal and 
jurors, they referred entirely to what might 
be, without intending any insinuation as to 
■what was or had been. That as to the pres- 
ent marshal, they had never heard anything 
to his prejudice, and they did not know any- 
thing of the jurors, from a distant part of 
the district, who were on the panel. 

When the United States attorney had said 
a few words in reply to the arguments of the 
defendant's counsel, the judge told him it 
was unnecessary for him to proceed, as the 
court was satisfied on the subject. 

We shall not attempt to detail the reasons 
his honour gave for his decision, for fear of 
mistakes. He, however, exactly agreed with 
the attorney of the United States in all points. 
He thought it was wholly impracticable to 
have any ballot or to conform in any respect 
to the state laws. That it was discretionary 
with the court to give or not, at its pleasure, 
any direction as to the summoning the jury; 
and that if a defendant was desirous that 
a direction should be given, it was his busi- 
ness to apply for it, and the judge ordered 
the clerk tc enter on the minutes the de- 
murrer of the attorney of the United States, 
and that, upon hearing counsel thereupon, 
the court gave judgment in favor of the Unit- 
ed States. So that, according to the decision, 
the marshal of the United States in all cases, 
whether civil or criminal, whether the life 
or property of a defendant is concerned, or 
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whether the defendant he his friend or 
enemy, has an uncontrollable power of select- 
ing whom he pleases for jurors. 

It would really seem a little difficult to 
reconcile the entries which appear on the 
records of the court with the provisions of 
the constitution and laws of the United 
States. The laws require that the jurors 
shall be selected, as far as is practicable, by 
ballot, and that they shall be taken from a 
part of the district designated by the court. 
The defendant alleges by his challenge, that 
neither of these provisions have been com- 
plied with. 

The attorney of the United States by his 
demurrer admits these allegations to be true, 
and yet the judgment of the court is that 
the jury have beeli legally summoned. 



Case No. 16,089. 

UNITED STATES v. PRICE. 

[2 "Wash. C. 0. 336.] i 

Circuit Court, D. Pennsylvania. Oct. Term, 
1809. 

Depositions— Vacating Commission. 

A commission, which bad been executed and 
returned, was set aside because it had been 
opened by one of the officers of the govern- 
ment, before it came into the hands of the clerk. 

[Suit by the United States against Price's 
administrator.] 

Rule to show cause why the commission 
for taking depositions should not be accept- 
ed as duly returned, or be sent back for a 
more regular return. The commission, in 
consequence of a misdirection of it by the 
commissioners, had been opened first by the 
secretary of war, and afterwards by some 
other officer of the government, before it 
came to the hands of the clerk of the court. 

BY THE COURT. This rule was granted 
on account of the irregularity in opening the 
commission, as to which there is no doubt. 
If the objection had been to the execution of 
it, the rule would not have been granted. 
Let it be set aside. Issue a new commission, 
to which the original papers attached to the 
old commission, may now be annexed. 



Case Wo. 16,090. 

UNITED STATES v. PRICE. 

[2 Wash. C. C. 460.] i 

Circuit Court, D. Pennsylvania. April Term, 
1810. 

BiLi/ op Exchange Drawn by Poblic Agent — 

Consideration. * 

1. A bill of exchange was drawn by a public 

sub-agent, on the general agent of the United 

States, and payment of the same was at first 

i [Originally published from the MSS. of 
Hon. Bushrod Washington, Associate Justice 
of the Supreme Court of the United States, un- 
der the supervision of Richard Peters, Jr., Esq.] 



(Case No. 16,090) U. S. v.. PRICE 

refused, but it was afterwards made to the de- 
fendant, and soon after, it having been discov- 
ered that the sub-agent, who drew the bill, was 
unfaithful, notice was given by the general 
agent to the defendant, who held the money, as 
administrator of the payee, not to pay it over, 
as it was claimed by the United States. 

2. Though a bill drawn for value received, 
might, prima facie, be considered as drawn up- 
on a consideration, yet, when a strong ground 
is laid to show a want of consideration, the de- 
fendant ought to show that value was given for 
the bill. 

One Taylor, a deputy military agent of the 
United States, at New-Orleans, drew two 
bills of exchange, for fifteen hundred dollars 
each, as agent, on Mr. Leonard, of Phila- 
delphia, principal agent, in favour of one 
Eikin, who endorsed the same in blank, and 
they were brought by O'Neil to Philadelphia, 
and presented to the drawee for acceptance. 
The drawee, suspecting something wrong 
from the heavy drafts of Taylor, refused to 
accept, until he should receive from the sec- 
retary of war orders to do so. O'Neil ex- 
pressed great anxiety to get the bills ac- 
cepted, and offered him, as a premium, to 
accept, first two and a half per cent., and 
then one hundred dollars, which were refus- 
ed with disdain. O'Neil then informed Leon- 
ard that he was about to leave town, and 
should deposit the bills with the defendant, 
Price, to whom he requested him to pay their 
amount. Leonard, afterwards receiving or- 
ders from the secretary of war to pay the 
bills, did so, within the days of usance; but, 
in a day or two after, hearing that Taylor 
was dead, and his suspicions of foul play be- 
ing strengthened, he called upon Price, and 
requested him to "repay the money, offering 
to re-deliver the bills to him. Price declined 
this, acknowledging that he still had the 
money; but apprehending that he might be 
answerable to O'Neil for the same, resolved 
to retain it until it should be determined 
who was entitled to it. O'Neil having after- 
wards died, Price took out letters of adminis- 
tration upon his estate. It was proved that 
Taylor was a sot and gambler, and played 
at the house of Elkins and O'Neil, who were 
partners in the business of gambling. That 
Taylor had before drawn bills on Leonard, 
in their favour, which they sold in the mar- 
ket at a great discount. There were other 
circumstances proved, tending to throw sus- 
picion over the fairness of this transaction. 

WASHINGTON, Circuit Justice, then char- 
ged the jury, and stated, that although, 
prima facie, a bill drawn for value received, 
might be considered as drawn for considera- 
tion, yet, that when so strong a ground was 
laid, as is done in this case, to show the want 
of consideration, and to warrant the belief 
that these bills were drawn by a profligate 
public officer, to satisfy gambling debts, to 
those who were the payee and endorser of 
the bill, it behoved the defendant to clear 
the case of these suspicions, and to show 
that value was given for them. The evi- 
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dence is certainly very strong in this ease, 
against the fairness of the consideration paid 
"by Elkins as well as by O'Neil. Of all this, 
however, the jury are the proper judges. 
The jury found for the defendant. 



Case No. 16,091. 

UNITED STATES v. PRIMROSE. 

[Gilp. 58.] i 

District Court, E. D. Pennsylvania. Feb. 27, 
1829. 

SUKETT OS REVENUE BOND — LlABILITT OF AD- 
MINISTRATRIX — Plene Administravit. 

In a suit of the United States, against the ad- 
ministratrix of a surety in a revenue bond, 
brought thirteen years after the breach, and 
twelve years after she had settled her adminis- 
tration account, without having had previous 
notice of the bond or forfeiture, she was held to 
be entitled to judgment, on pleading want - of 
assets and fully administered. 

[This was a suit by the United States 
against Violet Primrose, administratrix of 
John Primrose, deceased.] 

This case was submitted to the court on 
the pleadings. 

Mr. Ingersoll, U. S. Dist. Atty. 
A. Randall, for defendant. 

HOPKINSON, District Judge. Suit was 
brought on a bond dated on the 19th April, 
1S15, executed by John Primrose, in his life 
time, as surety for one Daniel Simpson, 
with a special condition, according to an act 
of congress, passed the 18th January, 1815, 
entitled "An act to provide additional rev- 
enues for defraying the expenses of gov- 
ernment, and maintaining the public credit, 
by laying duties on various goods, wares 
and merchandise, manufactured within the 
United States." 2 Story's Laws, 1471 [3 
Stat 180]. The declaration charges that the 
said Simpson did not conform to the requisi- 
tions of the said act of congress, and the 
conditions of his said bond, and the breach 
is laid on the 1st of May, 1815. On the 
27th May, 1815, a few weeks. after the ex- 
ecution of the said bond, Primrose died. 
Ilis widow, the present defendant, admin- 
istered to his effects, and immediately called, 
by a notice published in the papers of this 
city, on all persons having any claims on 
the estate, to present their accounts. The 
administratrix then proceeded in regular 
course, to file and settle her accounts in the 
register's office; which settlement, in Au- 
gust, 1816, was duly and finally confirmed in 
the orphans' court. By this settlement a 
balance appeared to be in her hands of two 
hundred and twenty-nine dollars, and nine- 
ty-one cents. The debts due from the in- 
testate far exceeding this sum, the admin- 
istratrix, according to the law of Pennsyl- 
vania, applied to the orphans' court to ap- 
point auditors to apportion and distribute 

i [Reported by Henry D. Gilpin, Esq.] 



this balance among the creditors, according 
to their respective rights. No further pro- 
ceeding appears to have taken place on this 
application; for, in fact, the whole balance 
had previously, to wit, on the 29th July, 
1816, been paid into the hands of William 
Delany, attorney at law, and acting for the 
creditors. According to his receipt the mon- 
ey was paid to them, "to be distributed ac- 
cording to the claims of the creditors, on 
the adjustment of the proportions." Mr. 
Delany has been dead several years, but 
several receipts have been found among 
his papers for sums paid to creditors, as 
their dividends of the estate. Things re- 
mained in this situation until the 11th 
March, 1828, nearly thirteen years, when 
the present defendant received a note from 
the district attorney, claiming the penalty 
of the bond, to wit, three hundred dollars, 
which was followed by this suit, brought to 
May sessions, 1828. This was the first 
knowledge the administratrix had of the ex- 
istence of the bond. The declaration re- 
cites the bond, and the condition, and al- 
leges the breach in the same words. The 
defendant pleads "nil debet," which puts 
the alleged breach in issue; but it is now ad- 
mitted that the bond was forfeited. She 
further pleads "want of assets, and fully 
administered before she received notice of 
the obligation mentioned in the declaration." 
This exposition of the circumstances of the 
case, is sufficient to show that no devastavit 
has been committed; and the defendant is 
entitled to a judgment. 



UNITED STATES (PRINCE v.). See Case 
No. 11,425. 



Case No. 16,093. 

UNITED STATES v. PRIOR. 

[5 Cranch, C. C. 37.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1837. 

Indictment — Joinder op Offenses — Larcent 
and Receiving Stolen Goods— Confessions. 

1. A count for stealing, and a count for re- 
ceiving stolen goods, may he contained in the 
same indictment, and the attorney for the 
United States will not be put to his election 
upon which to proceed. 

2. The whole confession must be given in evi- 
dence, if any part is given, but the jury have a 
right to judge for themselves of the truth there- 
of, or of any part of it. 

Indictment. The first count was for steal- 
ing the goods of one Eckloff. The second 
count was for receiving them, knowing them 
to be stolen. 

Brent & Brent, for defendant, contended 
that the court ought to oblige the attorney 
for the United States to elect the count up- 
on which he would proceed; and they cited 
Russell on Crimes. 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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THE COURT (MORSELL, Circuit Judge, 
absent) refused. 

R. J. Brent contended that the confession 
of the defendant must he taken altogether; 
and that if there is no evidence to contradict 
any part of the confession, the attorney for 
the United States cannot he permitted to 
argue to the jury that any part of the con- 
fession is false. 

CRANCH, Chief Judge, said that the ques- 
tion has often been made in this court; and 
the court had always decided, that the whole 
confession must he given in evidence to the 
jury; but that they had a right to judge for 
themselves of the truth of it, or of any part 
of it. See Starkie, pt, 4, p. 48. 

Verdict, not guilty. 



Case No. 16,093. 

UNITED STATES v. PROUT. 

[1 Cranch, C. C. 203.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1804. 

Nuisance— Disorderly Hocse. 

The selling of spirituous liquors to negroes, 
in a public manner, assembled in considerable 
numbers, and suffering them to drink the same 
in and about the house on the Sabbath, consti- 
tutes it a disorderly house. 

[Cited in State v. Crawford, 28 Kan. 733.] 

[This was an indictment against W. Prout.] 
THE COURT, in answer to a question from 
the jury, instructed them that the selling of 
spirituous liquors to negroes in a public man- 
ner, assembled in considerable numbers, and 
suffering them to drink the same in and about 
the house on the Sabbath, constitutes it a dis- 
orderly house. Verdict for United States. 

The defendant had not an ordinary license. 
Fined $100. 



Case Ho. 16,094. 

UNITED STATES v. PROUT. 

[4 Cranch, C. C. 301.] i 

Circuit Court, District of Columbia. March 
Term, 1833. 

Forgery — Evidence— Comparison of Handwrit- 
ing — Slavery — Exticing Away. 

1. Comparison of hands is not evidence to 
prove forgery. Witnesses skilled in handwrit- 
ing will not be permitted to give their opinion, 
upon inspection of the papers, whether the for- 
gery was done by the defendant. 

2. A count under the Maryland act of 1796 
(chapter 67, § 19), for giving a pass to a slave, 
is bad if it do not aver that the master or own- 
er was thereby deprived of the service of his 
slave. But upon conviction of a free person 
on an indictment under the tenth section of the 
Maryland act of 1751 (chapter 14), for enticing 
a slave to run away, and who actually ran 
away, the offender may be fined under the nine- 
teenth section of the Maryland act of 1796 
(chapter 67), without an averment of loss of 
service. 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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The defendant [John W. Prout] -was tried, 
upon two indictments, by the same jury. 
The first indictment was for forging a cer- 
tificate of freedom under the seal of this 
court 

Upon the trial, Mr. Key, U. S. Atty., offer- 
ed to show to the jury, the prisoner's signa- 
ture, written in the presence of the marshal, 
and to allow them to compare it with the 
handwriting of the forged certificate, and cit- 
ed 4 Starkie, Ev. 570. 

But THE COURT (nem. con.) rejected the 
evidence. 

Mr. Key then offered to submit the papers 
to a witness skilled in handwriting, and to 
give the opinion of the witness in evidence, 
whether the paper was forged by the pris- 
oner. • 

But THE COURT (nem. con.) refused; and 
upon that indictment the jury found the pris- 
oner not guilty. 

The second indictment had two counts. 
The second count in that indictment was un- 
der the Maryland act of 1796 (chapter 67, § 
19), for giving a pass to the slave of one Lucy 
Miller, without averring that she thereby was 
deprived of the service of her said slave. 

THE COURT said that this count was in- 
sufficient, and instructed the jury that the 
United States could not recover judgment up- 
on it; and the jury found the prisoner not 
guilty on that count. 

The first count of the second indictment 
was upon the Maryland act of 1751 (chapter 
14, § 10), by which it is enacted, "that if any 
free person shall entice and persuade any 
slave within this province, to run away, and 
who shall actually run away, from the mas- 
ter, owner, or overseer, and be convicted 
thereof by confession, or verdict of a jury 
upon an indictment or information, he shall 
forfeit and pay the full value of such slave, 
to the master or owner of such slave, to be 
levied by execution on the goods, chattels, 
lands, and tenements of the offender, and in 
case of inability to pay the same, shall suffer 
one year's imprisonment without bail or main- 
prise." This first count of the second indict- 
ment charged* that the defendant, "being a 
free person, did, on," &c, "at," &c, "entice 
and persuade a certain slave named Joseph 
Dozier, the property of Lucy R. Miller, of 
Washington county, the said slave then and 
there being in the said county, to run away, 
which said slave did then and there actually 
run away from his said mistress and owner, 
against the form of the statute," &c. 

Upon this first count of the second indict- 
ment the jury found the prisoner guilty; and 
his counsel, Mr. W. L. Brent, moved the 
court in arrest of judgment as to any fine or 
corporal punishment. The conviction only 
gives the owner a right to recover the value 
of the slave, by a new action founded upon 
the verdict. 

Mr. Key, contra, contended that the court 
must hear evidence of the value, and then 
render judgment according to the statute, 
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for the value thus ascertained by the court. 
11 Petersd. 718. 

Mr. Miller, being sworn to testify to the 
court, stated the value of the slave to be 
?600. The slave, however, has been recover- 
ed by the owner, and the expense of recover- 
ing, and loss of service, were much less than 
the value of the slave. 

CRANCH, Chief Judge, after a considerable 
investigation of cases analogous to this, sug- 
gested the following judgment (see Act Md. 
1751, c. 14, § 10): Whereupon, all and singular 
the premises being by the court here seen and 
understood; and it further appearing to the 
court here that the said slave in the said first 
count in the said indictment mentioned, is of 
the full value of six hundred dollars current 
money of the United States: It is considered 
that the said United States recover against the 
said John W. Prout the sum of sis hundred 

dollars, and the further sum of for their 

costs, &c, the said sum of six hundred dol- 
lars being the full value of the said slave, 
to be paid to the said Lucy R. Miller in the 
said first count in the said indictment men- 
tioned; she, the said Lucy R. Miller, being 
the mistress and owner of the said slave. The 
said sum of six hundred dollars to be levied 
by execution on the goods, chattels, lands, 
and tenements of the said John W. Prout; and 
in ease of his inability to pay the same, then 
that the said John "W. Prout shall suffer one 
year's imprisonment from this 4th day of 
May, 1833, without bail or mainprise. See 
Co. Ent. 368, b; Rastell's Ent 21S-220, tits. 
'•Detinue," "Judgment," 5, 6, 8-13, 16-18, 
"Chattel," "Detinue of Chattels"; Rastell's 
Ent. 211, b, "Execution in Detinue," 216, b, 
"Execution," 8. 

THE COURT, however (CRANCH, Chief 
Judge, contra) gave judgment for a simple 
fine of $50, under the act of 1796 (chapter 67, 
§ 19). 

CRANGH, Chief Judge, was of opinion that 
the prisoner could not be punished under that 
act, because there was no averment of loss of 
service; which averment the court, on the 
trial, had deemed so necessary that they had 
instructed the jury that the United States 
could not recover upon the count founded 
thereon. 



Case No. 16,095. 

UNITED STATES v. PRUSSING et al. 

[2 Biss. 344 ;i 12 Int. Rev. Rec. 34; 2 Chi. 
Leg. News, 385.] 

District Court, N. D. Illinois. July Term, 
1870. 

Isterxaij Reveitoe — Violation op Laws — Manu- 
facture OF VlNEGAlt. 

1. A certain percentage of alcohol being pro- 
duced in the manufacture of vinegar, such 
manufacture is within the prohibition of the 
4th section of the act of July 20, IS 68 [15 Stat. 
126]. 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



2. Any mash, wort or wash from which al- 
cohol might be separated by distillation is "fit 
for distillation," even though such distillation 
might not be profitable, and the alcohol is nev- 
er released from its impure state, but kept 
down by a sour ferment. 

3. The intent of the act is to require all the 
alcohol used in any of the manufactures of the 
country to be so separated that the tax can be 
assessed and collected thereon. 

4. Congress has the power to compel all par- 
ties using alcohol to use tax-paid spirit, instead 
of generating it within the mass where it is to 
be subsequently used. 

This was in indictment against the defend- 
ants, Prussing and Hitz, for having made and 
fermented on premises other than a distillery 
duly authorized by law, to-wit: in the vinegar 
factory of said Prussing, a molasses wash, fit 
for distillation and the production of spirits. 
By agreement of the parties the case was sub- 
mitted to the court for trial without a jury. 

J. O. Glover, U. S. Dist. Atty. 
I. N, Arnold and Leonard Swett, for defend- 
ant. 

BLODGETT, District Judge. Although in 
this case there is some conflict of testimony, 
mainly as to the ferment used in making the 
wort, or wash, described in the indictment, 
yet, in the view I take of the case, I propose to 
dispose of it upon the facts developed by the 
defendant's testimony, which are substantially 
these: The defendant, 0. G. E. Prussing, is a 
vinegar manufacturer in this city, and has been 
so engaged for many years past. Prior to the 
passage of the revenue law of July 20, 1S68, 
and after the passage of the act of congress 
levying excise duties upon distilled spirits, he 
manufactured vinegar by distilling a grain 
mash, such as is used by distillers for the pro- 
duction of spirits, but instead of using a dis- 
tiller's worm by which the vapor is condensed 
into spirits, the vapor was conducted directly 
into a tub of prepared water, where it was con- 
densed until the requisite amount of alcoholic 
infusion was obtained, when the wash thus 
prepared was passed through the generators 
and converted into vinegar. At the time the 
act of July 20, 1868, was under consideration in 
congress, and about the time it took effect, he, 
Prussing, was in Europe, and on receiving from 
the defendant Hitz, who was his general super- 
intendent in the business here, a copy of the 
proposed law, he wrote to Hitz that the dis- 
tillation must cease as soon as the law went 
into effect, and that from that time forward 
he must manufacture vinegar by fermenting 
a molasses wash made in the proportion of 
one barrel of molasses to twenty barrels of 
water. Hitz, on receiving this instruction, con- 
sulted with Dr. Mahla, a leading chemist of this 
city, who, after some examination of the law, 
suggested the propriety of us'n^vinegar or sour 
beer as a ferment in the wash, instead of using 
yeast, and in accordance with this suggestion 
the manufacture has since been carried on by 
making a wash in the proportion mentioned, 
and producing a fermentation by the addition 
of the necessary quantity of sour beer, that is, 
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about one-third of a barrel of sour beer to a 
twenty-barrel tub of molasses and water. 

The question to be considered and determined 
in this case is, whether the making of such a 
wort or wash is a violation of the 4th section 
of the act of congress above referred to. The 
portion of said act bearing upon this question 
is as follows: "Distilled spirits, spirits, alcohol 
and alcoholic spirit, within the true intent and 
meaning of this act, is that substance known 
as ethyl alcohol, hydrated oxyde of ethyl, or 
spirit of wine, which Is commonly produced by 
the fermentation of grain, starch, molasses or 
sugar, including all dilutions and mixtures of 
this substance, and a tax shall attach to this 
substance as soon as it is in existence as such, 
whether It be subsequently separated as pure 
or impure spirit, or be immediately, or at any 
subsequent time, transferred into any other 
substance either In the process of original pro- 
duction or by any subsequent process; and no 
mash, wort or wash fit for distillation or the 
production of spirits or alcohol shall be made 
or fermented in any building or any premises 
other than a distillery duly authorized accord- 
ing to law, and no mash, wort or wash so made 
and fermented shall be sold or removed from 
any distillery before being distilled; and no 
person other than an authorized distiller shall 
by distillation, or by any other process, sep- 
arate the alcoholic spirits from any fermented 
mash, wort or wash; and no person shall use 
spirits, or alcohol, or any vapor of alcoholic 
spirits in manufacturing vinegar or any other 
article or in any process of manufacture what- 
ever, unless the spirits or alcohol so used shall 
have been produced in an authorized distillery, 
and the mx thereon paid. Any person who 
shall violate any of the provisions of this sec- 
tion shall be fined for every offense not less 
than §500, nor more than $5,000, and impris- 
oned for not less than six months, nor more 
than two years; provided that nothing in this 
section shall be construed to apply to ferment- 
ed liquors." 15 Stat. 125. 

On the trial, the evidence of the three lead- 
ing chemists of this city, namely, Drs. Mania, 
Blaney and Mariner, was taken, all of whom 
concurred in testifying that the fermentation 
of- any saccharine substance generated alcohol, 
and that acetic acid, or vinegar, could only be 
produced from such substances by first convert- 
ing the saccharine matter into alcohol, and that 
the wash in question would contain about 4% 
or 5 per cent, in volume of alcohol; that on 
being thus produced by fermentation, the alco- 
hol existed as such in the wash, and that the 
process of distillation was only a mechanical 
method of separating the spirits from the other 
substances contained in the wash, the alcohol 
being the product of the vinous fermentation; 
that the use of a sour ferment, like sour beer 
or vinegar, caused the alcohol thus evolved to 
change more rapidly into acetic acid than yeast, 
and Dr. Mania testified that the only object of 
using the sour ferment was to make a wash 
which would sour or acidify so rapidly as thai: 
it would be practically unfit for distillation and 
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the production of alcoholic spirits; that is to 
say it could not be profitably distilled. The 
vinous fermentation by which alcohol is pro- 
duced is the same whether generated by yeast 
or either of the sour ferments mentioned, the 
only difference being in the rapidity of acidifica- 
tion after the alconol is generated. All agree 
that for the purpose of distillation for the pro- 
duction of spirits for the market this sour fer- 
ment essentially injures the wash or wort, al- 
though alcohol can be obtained, and was oh- 
tained by two of these chemists, on analyses 
from the wash described in the proportion of 
about four and one-half and five per cent, in 
volume to the whole quantity. Yet the quality 
of the alcohol thus obtained was much de- 
teriorated by the amount of acetic acid which 
had already formed by the change of a portion 
of the alcohol to acetic acid and all concurred 
in the statement that the acidification or acetic 
decay, as some of them termed it, took place 
much more rapidly by the use of the sour fer- 
ment than by the use of yeast, but that before 
the acetic acid could be produced the sacchar- 
ine matter must first become alcohol. In other 
words, it is evident from the proof that the 
use of the sour ferment does not prevent the 
production of alcohol, but only causes it to 
change intu acetic acid more rapidly after it 
is produced. The same quantity of alcohol is 
evolved by one ferment as the other. 

The question then turns upon the meaning 
of the words "fit for distillation," as used in 
the law above quoted. Certainly, according 
to the evidence, the wort or wash thus made, 
contains alcohol, which might be separated 
by distillation. Whether it could be profit- 
ably separated or not would depend on cir- 
cumstances, such as the condition of the 
grain and other markets, the demand for the 
alcohol or the purpose to which it was to be 
applied after being produced. The alcohol is 
generated and brought into existence in the 
mass of the wort or wash bythe process of vi- 
nous fermentation. Is the question of its fit- 
ness for distillation to be determined by the 
fact of -whether it can be profitably separat- 
ed from the mass by distillation or not? 

The law declares that the tax shall attach 
to this substance "as soonasitisin existence 
as such," whether it be subsequently sepa- 
rated "as pure or impure spirit or be imme- 
diately or at any subsequent time transfer- 
red into any other substance, either in the 
process of original production or by any sub- 
sequent process." It would seem, then, that 
the purity or impurity of the spirit produced 
is not the test or criterion by which the fit- 
ness of the wash for distillation is to be de- 
termined, because the tax attaches to the 
spirit, whether pure or impure. So, too, the 
tax attaches to the spirit on its production, 
although it may be immediately or at any 
subsequent time transferred or changed into 
any other substance, either In the process of 
original production or by any subsequent 
process. Here the alcohol is generated and 
brought into existence as such, and by the 
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peculiar qualities of the ferment used is rap- 
idly, although not instantly or immediately, 
ehanged into acetic acid. I conclude, then, 
that the phrase "fit for distillation" is not 
synonymous with the phrase "fit for profit- 
able distillation," but that it means capable 
of distillation and of the production of pure 
or impure alcoholic spirits. 

The real question is, what did congress in- 
tend by this specific prohibition of the mak- 
ing of such wort or wash in a place other 
than a distillery. The obvious intent of the 
law was to levy a tax for revenue purposes 
upon all alcohol and alcoholic spirits enter- 
ing into the composition of any of the known 
articles of manufacture in the country, and 
to require that the alcohol thus produced 
should be produced in authorized distilleries, 
where it could be measured and gauged, and 
its manufacture properly supervised by the 
revenue officers. The evidence shows clear- 
ly that aleohol is necessary for the manufac- 
ture of vinegar, and though the evidence 
shows that the defendants do use spirits that 
have paid the tax in their factory, yet I can 
see no reason why, if they can make a wash 
of saccharine material strong enough to pro- 
duce four per cent, of alcohol, they may not 
make it strong enough to produce six or even 
ten per cent., and thus avoid the use of any 
distilled spirits, and prevent the receipt of 
any revenue from this source. The manu- 
facture of vinegar by the vaporization of al- 
cohol generated in such wash or mash as 
has been previously used by Prussing or oth- 
er manufacturers prior to the passage of the 
act of July 20, 1868, is prohibited by this act, 
and the obvious intent of this law was to 
require all alcohol used in any of the manu- 
factures of the country to be so separated as 
that a tax could be assessed and collected 
thereon. For many of the purposes of man- 
ufacture where a small proportion of alcohol 
only is demanded, the requisite amount could 
undoubtedly be generated by fermentation 
within the mass where it was to be subse- 
quently made available; and were persons 
engaged in the manufacture of such articles 
to be allowed to generate their alcohol by 
fermentation without carrying the process 
forward to the separation of the aleohol by 
distillation, a large amount of the revenue 
derivable from the tax on alcoholic spirits 
would be lost to the government. That, at 
least, seems to have been the view taken by 
congress, and it is only for the court to in- 
quire what congress meant. It is certainly 
within the power of congress to prohibit the 
production of alcohol in any except specified 
ways, and to throw such checks and guards 
around the production of this substance as 
to compel all parties using it to use tax-paid 
spirits, instead of generating the spirit, as in 
this case, within the mass where it is to be 
subsequently used, and there allowing it to 
remain or be changed as the case may be. 
The very clause under which this indict- 
ment is found sustains the view which I have 



taken of the object of the whole section. 
Why make it a highly penal offence to make 
any masb, wort, or wash in a place other 
than a distillery, unless it was intended to 
prohibit the production of the alcohol which 
would be generated in such wort, mash, or 
wash? The making of the wort, mash or 
wash in such place could produce no injury 
to any one except by reducing the demand 
for alcohol to the extent to which it might be 
thus generated and used. 

It is contended on the part of the defense, 
that the proviso to the section, "provided 
that nothing in this section shall be con- 
strued to apply to fermented liquors," au- 
thorized the fermentation of this wash, as 
shown in the proofs. But to my mind this 
saving clause of the section is intended to 
apply only to manufacturers of ale, beer, 
etc., and to protect them from the penalties 
of this section. 

I therefore conclude after careful study of 
the law, that it was the intent of congress 
to prohibit absolutely the fermentation of 
any compound whereby alcohol should be 
evolved, unless the same was done in an au- 
thorized distillery. Taking this view of the 
law, I am obliged to find the defendants 
guilty. 

[At the conclusion of this opinion it was in- 
timated by the court and the United States, 
attorney that this was not a case that called 
for the infliction of the punishments pre- 
scribed by law, but that the defendants 
should have an opportunity to adjust the 
matter at "Washington.] 2 



Case MTo. 16,096. 

UNITED STATES v. PRYOR. 

[3 Wash. C. C. 234.] 1 

Circuit Court, D. Pennsylvania. April Term,. 
1814. 

Treason — Furnishing Provisions to Enemy. 

1. Indictment for treason, in adhering to the 
enemy; charging the defendant, inter alia, 
with going from the British squadron to the 
state of Delaware, with intention to procure 
provisions for the squadron. 

2. The going from the British squadron to 
the shore, for the purpose of peaceably procur- 
ing provisions for the enemy, did not amount 
to an act of treason; as this conduct rested in 
intention, which is not punishable by our laws. 

3. Aliter, if a person has carried provisions 
towards the enemy, with intent to supply him, 
though that intention should be defeated. 

4. If the intention of the defendant had been 
to procure provisions for the enemy, by uniting 
with him in hostilities against the citizens of 
the United States, his progressing towards the 
shore would have been an overt act of adher- 
ing to the enemy, though no other act was com- 
mitted. 

2 [From 12 Int. Rev. Rec. 34.] 

^[Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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This was an indictment for treason. The 
first four counts, charged the prisoner [Wil- 
liam Pryor] with adhering to the enemy, giv- 
ing them aid and comfort; by taking on 
board at Philadelphia a cargo of provisions, 
and carrying it to the squadron which block- 
aded the Delaware, in April, 1813. The oth- 
er counts charged the defendant with the 
same species of treason, by going from a 
British seventy-four, whilst lying in Dela- 
ware Bay, to the shore of the state of Dela- 
ware, with intention to procure provisions 
for the blockading squadron. The evidence 
given in behalf of the prisoner, so completely 
exonerated him from any treasonable con- 
duct, under the counts which charged him 
with having adhered to the enemy in this 
district, that these counts were abandoned 
by the prosecuting officer, in his summing 
up to the jury. As to the court charging him 
with overt acts of treason, committed in 
Delaware Bay, and on the Delaware shore, 
the evidence was as follows: The prisoner, 
having, on his passage from Philadelphia to 
New York, loaded with flour, been chased by 
a British vessel of war, and captured, about 
forty miles to the north of the capes, was 
conducted, with the prize, to Commodore 
Beresford, who then commanded the British 
squadron in the Delaware Bay. He was re- 
ceived on board as a prisoner, where he met 
with many of his countrymen in the same 
unhappy situation. It appeared, that he fre- 
quently conversed with his fellow-prisoners 
upon the subject of attempting their escape; 
but the difficulties which seemed to attend 
every plan he proposed, appeared to be in- 
surmountable. At length he inquired of one 
of the prisoners, if he could conduct him to 
any part of the Delaware shore, where he 
could obtain a parcel of bullocks for the use 
of the ship; and was answered in the affirm- 
ative. He then obtained a number of men 
from the commodore, to accompany him on 
shore for the purpose of obtaining live stock; 
and also a flag of truce, which was taken into 
the vessel which was to carry them to the 
shore. The men who accompanied him, took 
their arms and ammunition along with them. 
When they landed on the Delaware shore, 
the prisoner who had attended Pryor as a 
guide, deserted, whilst affecting to go after 
a parcel of cattle, seen at a distance. The 
prisoner, together with a British lieutenant, 
went about two miles into the country, and 
stopped at a house, where the former en- 
deavoured to purchase some bullocks or oth- 
er live stock, and urged strongly his request, 
that the countryman would sell to him, by 
stating his unhappy situation as a prisoner, 
separated from his family, who resided in 
Massachusetts; and that by obtaining the 
articles which he sought to purchase, it would 
be in his power to ransom, not only himself, 
his vessel and cargo, but his fellow-prison- 
ers, from captivity. All his efforts, however, 
to procure provisions by purchase, proved 
abortive; and no attempt was made, or hint- 



ed at, in the most remote manner, to obtain 
them by force or intimation. In the course 
of that evening, whilst supping at the far- 
mer's house, the militia made their appear- 
ance; and the prisoner, with his companion, 
were seized and sent to the governor of Dela- 
ware, who ordered them to Philadelphia, 
where Pryor underwent an examination, and 
was committed for trial. It appeared fully 
in evidence, that when he first landed, he 
inquired of a countryman, (from whom also 
he endeavoured to purchase provisions, pro- 
fessing the same motives which he after- 
wards urged to another countryman, as above 
stated,) out of the hearing of the British of- 
ficer, whether there was any of the militia 
at hand; and being answered that they cer- 
tainly would assemble at a particular place 
called the "Landing," he requested, and 
strongly urged the countryman, to accom- 
pany him to that place, with which he com- 
plied. It was near the Landing that he was 
taken. The commanding officer of the militia 
who took the prisoner, observed a party of 
the British soldiers, who had accompanied 
him on the shore with a flag, and approach- 
ed them with a view to learn what were their 
intentions. He found them with arms in 
their hands, and at his request they accom- 
panied him to the place where the militia 
were stationed, amongst whom they distribut- 
ed all the ammunition which they had 
brought on shore. 

It was stated by one witness, the man who 
came on shore to guide the party to the bul- 
locks, that the prisoner informed him, before 
they left the seventy-four, that the flag was 
to be taken on board of the boat, to be used 
only in ease they should be overpowered by 
the persons they might meet on the shore; 
and that in fact, it was not hoisted at the 
mast-head, at any time on their passage to 
the shore, or after they came to anchor. Two 
other witnesses proved, that they looked 
from the shore at the vessel, and could not 
see the flag. On the part of the prisoner, it 
was proved, by one witness who went in the 
vessel to the shore, that the flag was hoisted 
when they set sail, and continued so during 
the whole time previous and subsequent to 
their coming to anchor. In corroboration of 
this, a correspondence between the governor 
of Delaware and Commodore Beresford, was 
given in evidence, in which the former in- 
quired into the cause of the landing which 
had been made, and complained of the con- 
duct of those who had done so, in coming 
armed, whilst they pretended that they had 
come under the protection of a flag. The 
latter answered, that they had been sent 
with a flag, for the purpose of purchasing 
provisions; and he condemned the officer 
who commanded the party, for taking arms 
with him. 

Mr. Dallas contended, that though the pris- 
oner failed in his design of obtaining pro- 
visions for the enemy, after he landed in 
Delaware, yet, as his intention was treason- 
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able, his getting into the boat and proceed- 
ing to the shore, in order to carry that in- 
tent into execution, was an overt act of ad- 
hering to the enemy. But, if not so, his go- 
ing in hostile array, with a design to use the 
protection of the flag, only m case of the 
party being overpowered by the Americans, 
the proceeding a single step in execution of 
such an intention, was an overt act He in- 
sisted, that, upon the evidence, it did not ap- 
pear, that the flag was at any time hoisted. 
As to the motives attributed to the prisoner 
for engaging in this unlawful enterprise, viz. 
the obtaining the means of ransoming him- 
self, or of escaping, they would not, if prov- 
ed, be sufficient to excuse him from the 
charge of treason. 

WASHINGTON, Circuit Justice (charging 
jury). That the prisoner went from the 
British seventy-four to the shore, with an 
intention to procure provisions for the use 
of the enemy, is ineontestibly proved, and,' 
indeed, is not denied by his counsel. If this 
constituted the crime of treason, uue motives 
which induced him to attempt the commis- 
sion of it, and by which there are the strong- 
est reasons to believe he was most sincerely 
actuated, would certainly palliate the enor- 
mity of it But the law does not constitute 
such an act treason, even although these 
motives had not existed; and, although in- 
tentions and feelings as disloyal as ever 
stained the character of the most atrocious 
traitor, were proved against the prisoner. 
Can it be seriously urged, that if a man, 
contemplating an adherence to the enemy, 
by supplying them with provisions, should 
walk towards the market-house to purchase, 
or into his own fields to slaughter whatever 
he might find there, but should, in fact, do 
neither one or the other of the intended acts, 
he has committed an overt act of adhering 
to the enemy? Certainly not All rests in 
intention merely, which our law of treason 
in no instance professes to punish. Carry- 
ing provisions towards the enemy, with in- 
tent to supply them, though this intention 
should be defeated on the way, would be 
very different from the act of going in 
search of provisions for such a purpose, and 
stopping short before any thing was effected, 
and whilst all rested in intention. In such 
a case, the motives which induced the pris- 
oner to use his exertions to procure provi- 
sions, would take from his conduct every 
possible imputation of disloyalty and disaf- 
fection to his country. The intention to pro- 
cure the means of effecting the liberation of 
himself and his fellow-prisoners, had it even 
been carried into execution, would have been 
an honest and generous one; even although 
the law should not have excused the act. 
If the object of the prisoner was to break 
his parole, after he had got to land, and to 
escape; it is one which would not meet our 
approbation. We can never be the apolo- 
gist of disingenuous conduct, let who will 



practise it; and we are firmly of opinion, 
that nations, as well as individuals, will al- 
ways find their best interests to be pro- 
moted by fidelity to their engagements, and 
by manifesting a disposition, too proud to 
descend to artifices to deceive even an en- 
emy. But, although, as moralists, we cannot 
approve of an intention in the prisoner to 
violate the promise he had plighted to the 
enemy, yet, as judges, we must pronounce, 
that by doing so, he would have offended 
against no law of his country. But, if the 
intention of the prisoner was to procure pro- 
visions for the enemy, by uniting with him 
in acts of hostility against the United States 
or its citizens, which is chiefly pressed 
against him by the district attorney; then, 
indeed, it must be admitted, that his pro- 
gressing towards the shore, was an overt 
act of adhering to the enemy, although no 
act of hostility was in fact committed. 

But how stands the evidence as to this 
fact The only witness who proves any 
thing in relation to such an intention, is the 
black man who was applied to by the pris- 
oner, to conduct him to some place where 
bullocks might be procured; and he states, 
that the prisoner told him that the flag was 
only to be used, in case it should be neces- 
sary to shield the party against superior 
numbers. Now, this is so highly improba- 
ble, that it is fair to conclude, that the wit- 
ness must have misunderstood what the 
prisoner said to him. The prisoner could not 
have been ignorant of what every person 
must know, that no officer, in any army, 
would dare to violate a flag of truce, by at- 
tempting, under any circumstances, to use 
it as a cover for acts of hostility. No offi- 
cer would expose himself to the punishment 
which the laws of war would compel his 
superiors to inflict upon him, and which it 
would be their interest not to disregard, if 
they meant, on any future occasion, to claim 
the immunities annexed to a flag of truce. 

But it is denied, that this vessel, during 
her passage to the shore, or during her stay 
near to it, hoisted the flag, or appeared to 
seek its protection. The evidence of the 
same black man to this effect, is flatly con- 
tradicted by the pilot, who was on board 
during the whole time; and who declares, 
that it was flying at the mast-head during 
her passage to, at and from the shore; and 
that many American vessels, which passed 
her, and who might otherwise have been 
seized as good prize, were suffered to proceed 
without inquiry or molestation. In short, 
during the whole time that this party was 
absent from the ship of war, all was peace 
with them. But what seems almost to con- 
clude this point is the official declaration of 
Commodore Beresford to the governor of 
Delaware, that this vessel went to the shore 
under the protection of a flag, with a view 
to purchase provisions. Now, this evidence 
is not to be discredited by saying that it pro- 
ceeded from an enemy; because, all civilized 
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nations are bound to give credit to the official 
declarations of the commander of the enemies' 
forces. There is no American, who would 
not feel a just indignation, if a British offi- 
cer should venture to question the veracity 
of an American commanding officer, in rela- 
tion to a fact which he stated officially as 
being within his own knowledge. There is 
no doubt, that accompanying the flag by 
armed men, was an irregularity; and Com- 
modore Beresford very properly censures the 
officer who commanded the party, for carry- 
ing arms. Nevertheless, no act of hostility 
was attempted, nor is there the slightest rea- 
son to believe, that any was meditated by 
the prisoner, or by any of the party. 

Upon the whole, it is the opinion of the 
court, gentlemen, that the undertaking of 
the defendant to procure provisions from the 
shore, for the use of the enemy, and his 
proceeding to the shore with this intent, as 
laid in the eighth and ninth counts in the 
indictment, did not amount to overt acts of 
treason. 

The jury, without leaving the bar, found a 
verdict of not guilty. 

NOTE. It being the wish of the counsel for 
the prisoner, to try fairly all the charges which 
could be brought against him, to prevent his 
being sent to Delaware to be tried again, for 
the treasons alleged to have been committed in 
that state, no observations were made in the 
charge, upon the form of the eighth and ninth 
counts in this indictment; but the case was con- 
sidered in the same manner, as if they had 
charged the prisoner with an intention to pro- 
cure provisions by force, leaving the prisoner to 
move in arrest of judgment, if a verdict had 
been found against him. 



Case Kb. 16,097. 

UNITED STATES v. PUMPHREYS. 

[1 Cranch, G. O. 74.] i 

Circuit Court, District of Columbia. March 
Term, 1802. 

Criminal Law— Extorted Confession. 
Extorted confession is not evidence against 
the prisoner. 

Indictment for stealing. 

THE COURT instructed the jury that no 
confession, extorted from the prisoner, by 
threats of punishment, or obtained by the 
promise of reward or favor, was evidence 
against him. 4 Bl. Comm. 337. 
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UNITED STATES v. PUSEY. 

[6 N. B. R. 284.] 2 

Circuit Court, E. D. Michigan. March 5, 
1872. 

Banehuptct — Fkaudulent Disposition op Goods 
— Indictment. 

That clause of section 44 of the United 
States bankrupt act of 1S67 [14 Stat. 539] 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
2 [Reprinted by permission.] 
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which punishes by imprisonment any fraudu- 
lent disposition of the goods of a debtor ob- 
tained on credit and remaining unpaid for, 
within three months next before the com- 
mencement of proceedings in bankruptcy, is 
constitutional and valid. Motion in arrest of 
judgment on this ground denied, and defend- 
ant sentenced to one year's imprisonment. 
[Cited in Re Reiman, Case No. 11,673; Re 
Jackson, Id. 7,124. 

The defendant was tried and convicted 
on an information under that clause of sec- 
tion 44 of the bankrupt act of 1S67 which 
provides "that from and after the passage 
of this act if any debtor or bankrupt 

* * * shall, with intent to defraud his 
creditors, within three months next before 
the commencement of proceedings in bank- 
ruptcy, pawn, pledge, or dispose of, other- 
wise than by bona fide transactions in the 
ordinary way of his trade, any of his goods 
and chattels which have been obtained on 
credit and remain unpaid for, he shall be 
deemed guilty of a misdemeanor, and, upon 
conviction thereof in any court in the Unit- 
ed States, shall be punished by imprison- 
ment, with or without hard labor, for a 
lerm not exceeding three years." The 
ground of the motion in arrest is that the 
above clause of section 44 is unconstitu- 
tional and void. There was another 
ground of motion stated, but it was not in- 
sisted on upon the argument. The argu- 
ment in support of the motion is: first, that 
the clause in question assumes to punish an 
offense committed before commencement of 
proceedings in bankruptcy, and is therefore 
not a law necessary and proper for carrying 
into execution the power of congress to es- 
tablish uniform laws on the subject of bank- 
ruptcy; and, second, that it is an ex post 
facto law. 

Mr. Brown (Newberry, Pond & Brown), 
for the motion. 
Mr. Swan, Asst U. S. Atty., opposed. 

LONGYEAR, District Judge. Among the 
powers of congress enumerated in the con- 
stitution (article 1, § 8), are, "to establish 

* * * uniform laws on the subject of bank- 
ruptcies throughout the United States," and, 
"to make all laws which shall be necessary 
and proper for carrying into execution the 
foregoing powers, and all other powers vest- 
ed by the constitution in the government of 
the United States, or in any department or 
officer thereof." Under the first power named 
congress* established the bankrupt law of 
1867. If, therefore, the clause of section 
44 in question, is a law "necessary and 
proper" for carrying the bankrupt law into 
effect, it comes within the latter power 
named, and is constitutional and valid; oth- 
erwise it is not, because then it is a mere 

police regulation relating exclusively to the 
internal trade of the states, and does not 
come within the power of congress. U." S. 
v. De Witt, 9 Wall. [76 U. S.] 41. 
I Under the first proposition of the argu- 
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ment in support of the motion, it is im- 
portant to bear in mind the distinction be- 
tween the subject matter, bankruptcy, in 
regard to which congress is empowered to 
legislate, and the means, machinery or prac- 
tice congress has prescribed for carrying 
that power into effect. It is with the for- 
mer, the subject matter, we have to deal here, 
and not with the latter, any further than 
it may come in question incidentally. What 
then is "the subject of bankruptcy?" What 
does it include? What realm do laws upon 
that subject occupy? And what are nec- 
essary and proper laws for carrying such 
laws into effect? The Federalist (No. 32) 
alludes to the constitutional power of con- 
gress to establish uniform laws of bank- 
ruptcy as a power intimately connected with 
1he regulation of commerce, and for the pre- 
vention of frauds. 2 Story, Const. § 1105. 
It is intimately connected with the regula- 
tion of commerce because it has for its sub- 
ject the relation of debtor and creditor— a 
relation growing out of commercial transac- 
tions, and often, and it may be said to a 
very large extent, between citizens of dif- 
ferent states, and, in fact, between citizens 
of the United States and those of foreign 
countries. That it is a power for the pre- 
vention of frauds on creditors has always 
been assumed whenever it has been exercis- 
ed, and I believe has never been questioned. 
(See the former acts of 1800 and 1S41, as well 
as the present act of 1S6T.) To this end 
these laws are made to reach back of the 
commencement of proceedings to defeat 
frauds, and, in fact, to constitute acts 
frauds, which by the laws of the states, and 
but for the bankrupt law itself, were en- 
tirely valid. Story on the Constitution (sec- 
tion 1100) says: "It may be stated that the 
general object of all bankrupt and insolvent 
laws is, on the one hand, to secure to cred- 
itors an appropriation of the property of 
their debtors pro tanto to the discharge of 
their debts, whenever the latter are unable 
to discharge the whole amount; and on the 
other hand, to relieve the unfortunate and 
honest debtors from perpetual bondage to 
their creditors, either in the shape of un- 
limited imprisonment to coerce payment of 
their debts, or of an absolute right to appro- 
priate and monopolise all their future earn- 
ings." A very compact and pointed descrip- 
tion, or definition of a bankrupt law occurs 
in the debates on a bankrupt bill in the 
house of representatives in eighteen'hundred 
and eighteen. It was there said: "Perhaps 
as satisfactory description of a bankrupt 
law as can be framed is, that it is a law for 
the benefit and relief of creditors and their 
debtors, in cases in which the latter are un- 
able or unwilling to pay their debts. And 
a law on the subject of bankruptcies in the 
sense of the constitution, is a law making 
provision for cases of persons failing to pay 
their debts." 4 Elliot, Deb. 282. The "sub- 
ject of bankruptcy," in a general sense, con- 
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cerns the relation of debtor and creditor, 
and in a particular and no doubt stricter 
sense, concerns such relation in cases where 
the debtor is unwilling or unable to pay his 
debts. Laws upon that subject have for 
their object the appropriation, either volun- 
tarily or by compulsion, of the debtor's 
property to the payment of his debts, pro 
tanto, or in full, as the case may be, and 
the relief of honest debtors. To accomplish 
this object these laws are made to operate 
upon, affect and control the relations of 
the parties, so as to limit and circumscribe 
the rights of the debtor in, and his control 
over, his property, and the rights of others 
dealing with him, in regard thereto, in many 
particulars, before any proceedings in bank- 
ruptcy shall have been commenced by or 
against such debtor. Of this nature are the 
provisions of sections thirty-five and thirty- 
nine, invalidating preferences under certain 
circumstances when made within four 
months, and certain payments, sales, trans- 
fers, etc., when made within six months be- 
fore commencement of proceedings; and all 
assignments, gifts, sales, conveyances or 
transfers, with intent to delay, defraud or 
hinder creditors, made at any time after 
the passage of the act. There are other pro- 
visions of the same nature, but the above 
are sufficient for illustration. The power of 
congress to enact the provisions giving the 
act the operation and effect just mentioned 
(and I am not aware that their right to ex- 
ercise that power has ever been questioned), 
is derived solely from their general powers 
under article 1, § 8, of the constitution, to 
make all laws necessary and proper for 
carrying into effect their power to establish 
laws on the subject of bankruptcy. It is to 
this same general provision of the consti- 
tution that we must look for the power of 
congress to make the law in question. It 
must be found there or it does not exist at 
all. 

One object to be attained by the enactment 
of a bankrupt law, as we have seen, is the 
appropriation of the debtor's property to the 
payment of his debts. And this may be 
said to be the principal or primary object of 
all such laws. The relief of the debtor, 
although an important consideration, is real- 
ly but incidental to the other. Story, Const. 
§1106. Is the provision in question a law 
"necessary and proper," within the meaning 
of those words as used in the constitution, 
for carrying into effect the bankrupt law, 
and the object and purpose of its enactment? 
The meaning of the words "necessary and 
proper" has been judicially determined by 
the supreme court on full discussion and de- 
liberation to be "needful," "requisite," "es- 
sential," "conducive to." McCulloch v. Mary- 
land, 4 Wheat. [17 TL S.] 418. See, also, 
Story, Const. §§ 1248-1255, citing the above 
and other authorities, where the subject is 
very fully considered and the same con- 
struction maintained. In ilcOulloeh v. 
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Maryland [supra], Chief Justice Marshall, in 
■delivering the opinion of the court, says: 
"We admit, as all must admit, that the pow- 
•ers of the government are limited, and that 
its limits are not to be transcended. But 
we think the sound construction of the con- 
stitution must allow to the national legis- 
lature that discretion, with respect to the 
means by which the powers it confers are 
to be carried into execution, which will en- 
able that body to perform the high duties 
assigned to it, in the manner most beneficial 
tb the people. Let the end be legitimate, 
let it be within the scope of the constitution, 
and all means which are appropriate, which 
are plainly adapted to that end, which are not 
prohibited, but consist with the letter and 
spirit of the constitution, are constitutional." 
Here, as we have seen, the end sought is the 
■appropriation of the debtor's property to the 
payment of his debts. The clause in ques- 
tion is for the prevention of frauds by debt- 
ors on their creditors, by which that end 
may be defeated or impaired. It certainly 
■does not need argument to show that the 
provision is a means clearly conducive, and 
plainly adapted, to the end sought 

But it is claimed in argument, first— that 
the provision in question purports to punish 
an offense committed before commencement 
of proceedings in bankruptcy, and that, 
therefore, it can have no connection with the 
bankrupt act; and, second— that such offense 
(as is charged in the information in this 
case) is one committed by a debtor merely, 
one who may or may not become a bank- 
rupt, and that, therefore, it has no connec- 
tion with the act; and that for both reasons 
the offense concerns the internal trade of 
the states alone, and is not within the power 
of congress to be created or punished. 

I think the ground occupied by the first 
objection is much too narrow. The proceed- 
ings in bankruptcy do not constitute the end 
to be accomplished by a bankrupt act. They 
constitute the machinery, so to speak, by 
which that end is to be obtained, viz.: the 
■appropriation of the debtor's property to 
the payment of his debts. Therefore the 
prevention of the fraud denounced by the 
provision, being, as we have seen, conducive 
to that end, it can make no difference 
whether it relates to a fraud committed be- 
fore or after the machinery provided for the 
accomplishment of the end is set in motion. 

The second ground is more difficult of solu- 
tion. The person who may commit the of- 
fense is described in the act as "any debtor 
or bankrupt," and in the case under con- 
sideration the defendant is described in the 
information as a debtor merely. In the 
English bankrupt acts,' from which the pro- 
Tision in question was no doubt taken, the 
word "bankrupt" only is used, the word 
"debtor" having been added in our act. In 
order to be a bankrupt a person must first be 
■a debtor. But a bankrupt, in the sense of 
■the English act, as well as o* our own, is a 



debtor, and something more. He is a debtor 
who has committed an act of bankruptcy, 
declared to be such by the bankrupt law. 
Rex v. Jones, 4 Barn. & Adol. 345; 24 E. O. L. 
156; Reg. v. Lands, 33 Eng. Law & Eq. 536; 
Buckingham v. McLean, 13 How. [54 U. S.j 
167; In re Black [Case No. 1,457]; In re 
Craft [Id. 3,317]. A "debtor" may or may 
not be a bankrupt. But, from the fact that 
both words, "debtor" and "bankrupt," are 
used, and in the disjunctive, it must be held 
that the former is used in the provision in 
question, as descriptive of a person who is 
a debtor, but who has not, at the time of 
committing the offense, become a bankrupt. 
And it is on this account, principally, that 
the difficulty arises. This difficulty, how- 
ever, is only apparent, as we shall presently 
see. It grows less when we consider what, 
as we have already seen, is included by the 
expression "subject of bankruptcies," as used 
in the constitution— that in ar general sense it 
concerns the relation of debtor and creditor, 
a relation existing largely between citizens 
of different states, and so, nearly related to, 
in fact constituting a branch of those great 
commercial relations over which the power 
of congress is also extended. True, the ex- 
pression has a limited signification, that is, 
that it concerns the relation of debtor and 
creditor in eases where the debtor is unable 
or unwilling to pay his debts, yet it none the 
less concerns the relation of debtor and cred- 
itor, the limitation being in the instance only, 
and not in degree. And when we also con- 
sider that the leading object of a bankrupt 
law is the appropriation of the debtor's prop- 
erty to the payment of his debts, and to that 
end the prevention of frauds, reaching back 
of the commencement of proceedings, as the 
present law does (sections 35 and 39), and as 
the previous laws of 1800 and 1841 did, and 
invalidating and annulling contracts and 
transactions on that ground (some of which, 
but for the bankrupt law, were valid when 
made), within certain specified periods of 
time, and, in some instances, at any time 
after the passage of the act; and this, so far 
as I know or can ascertain, without ques- 
tion, or even a doubt suggested as to the 
constitutional power of congress so to enact. 
And the difficulty grows still less, in fact 
vanishes, when the foregoing considerations 
are taken in connection with the fact that 
the ascertainment whether the act described 
constitutes a crime is made to depend upon 
the debtor's committing some act of bank- 
ruptcy, on account of which he shall be de- 
clared a bankrupt, within so short a time 
after doing the act specified as to afford a 
reasonable presumption that he contemplated 
bankruptcy (or committing an act of bank- 
ruptcy, which is the same thing, as we have 
seen), when he did the act specified. The 
time specified in the provision is "within 
three months next before the commencement 
of proceedings in bankruptcy." Commence- 
ment of proceedings in bankruptcy is the fil- 
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ing of a petition for adjudication of bank- 
ruptcy by or against a debtor, upon which 
such debtor shall be adjudicated a bankrupt. 
Section 38; In re Patterson [Case No. 10,- 
815]. If the petition is filed by the debtor, 
then that is the act of bankruptcy whereby 
he acquires the legal status of bankrupt. 
Section 11. If the petition is filed against 
the debtor, then the act or acts by which he 
acquired that status, and on account of 
which he is adjudged a bankrupt, must have 
been committed before the filing of the peti- 
tion. So that in either case the debtor must 
have committed an act of bankruptcy within 
three months after the act specified in order 
to bring the case within the law. 

Suppose congress had, in lieu of the pres- 
ent form of expression, provided that in or- 
der to constitute the specified act as an of- 
fense, it should be committed by a debtor 
contemplating, or in contemplation of bank- 
ruptcy; then I apprehend there could be no 
question of the constitutionality of the provi- 
sion. But is not that the force and effect 
of the provision as it now stands? If con- 
gress had enaeted as above supposed, it 
would have been left to courts and juries to 
determine what would constitute proof of 
contemplation of bankruptcy. Like all other 
questions of the intent or animus of the acts 
and conduct of persons, it would very rarely 
admit of direct proof, but in most cases 
would necessarily depend upon circumstan- 
tial evidence. There are provisions of the 
act by which the fraudulent character of 
transactions is expressly made to depend up- 
on their having been had "in contemplation 
of bankruptcy." In such eases it has always 
been held that the fact that the transaction 
was had by a debtor at a comparatively re- 
cent period of time before becoming bank- 
rupt, is presumptive evidence of the transac- 
tion having been had in contemplation of 
bankruptcy— stronger or weaker, as the time 
was more or less remote. But this leaves the 
matter to depend largely upon the uncertain 
and varying opinions of different judges and 
juries, and perhaps the fluctuating opinions 
of the same judges— an element which ought 
not to exist in penal enactments. Congress 
has, therefore, seen fit in the enactment in 
question, to withhold this question from 
courts and juries, and by express enactment 
to establish a rule as to the time, which shall 
be at once uniform and conclusive. 

It was said in argument, that from the 
reading of the provision in question, it is not 
the doing of the act specified that constitutes 
the offense, but the commencement of proceed- 
ings in bankruptcy, by or against the offend- 
er. From the views already advanced the 
answer to this obejetion is obvious. If the 
debtor commits the act specified, and at any 
time within three months thereafter, commits 
an act, on account of which he is liable to 
be declared by the court to be a bankrupt, he 
is, as we have seen, conclusively presumed 
to have committed the act in contemplation 



of committing an act of bankruptcy, and the 
offense is complete, upon committing the for- 
mer act, whether proceedings for adjudica- 
tion of bankruptcy are commenced within 
three months or not, except in the single in- 
stance where the act of bankruptcy is the 
commencement of such proceedings by the 
debtor. But the offense cannot be prosecuted 
unless such proceedings are commenced with- 
in three months. In this respect it is a lim- 
itation merely. 

It was also objected in argument that the 
limitation to three months is purely arbitrary, 
that it might just as well be three years, or 
thirty years. That would simply be an abuse 
of power, which we have no right to presume 
any congress would be guilty of. Story on 
the Constitution (section 1252), citing the 
Federalist, Nos. 33, 34, says: "There is al- 
ways some chanee of error, or abuse of every 
power; but this furnishes no ground of ob- 
jection against the power. * * * The rem- 
edy for any abuse or misconstruction of the 
power, is the same as in similar abuses and 
misconstructions of the state governments. 
It is by an appeal to the other departments- 
of the government; and finally to the people, 
in the exercise of their elective franchises.'* 
And finally, the same objection might be 
made to sections 35 and 39, and to all limita- 
tion laws, which no one would think of mak- 
ing at this day. 

From what has been said and written by 
early commentators, and by high authority, 
in regard to the power of congress over bank- 
ruptcies as well as from the nature of the 
subject itself, there is some ground for as- 
suming that it extends to the regulation of all 
the relations of debtor and creditor, for the 
prevention of frauds, and otherwise, to the- 
ena of placing all creditors of the same debtor,, 
not expressly preferred, upon one broad basis 
of equality, and of securing the honest appro- 
priation of a debtor's property, not expressly 
exempted, to the payment of his debts, either 
with or without the commission of an act of 
bankruptcy, or whether bankruptcy was or 
was not in contemplation. But in this ease 
it is unnecessary to go to that extent, and I 
therefore leave the point undecided. 

Upon all considerations, I hold that the first 
ground of argument against the unconstitu- 
tionality of the law is untenable. 

The second ground of the objection is, that 
the provision in question is an ex post facto 
law, and therefore unconstitutional, in this„ 
that it purports to punish an act as an of- 
fense which was not such at the time it wa& 
committed. As we have already seen, the act 
which this provision purports to punish is an 
offense, when it is an offense at ' all, the 
moment it is committed. It is made necessary* 
it is true, to resort to the subsequent acts of 
the perpetrator, to ascertain the criminal char- 
acter of such former act; but when thus as- 
certained, it relates back to the committing 
of it. Such subsequent acts do not invest such 
former act with any element it did not pos- 
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sess when it was committed, but simply as- 
certain what its elements were from the be- 
ginning. An ex post facto law, however, is, 
in common acceptation, a law enacted after 
the fact. Here the law was in existence at 
the time the act complained of was commit- 
ted. The objection, therefore, is not germane. 

The second ground of objection is, there- 
fore, also untenable. 

While the powers of the general govern- 
ment are all derived from the constitution, 
the powers of each branch, the legislative, the 
executive and the judicial, are entirely sepa- 
rate and distinct from each other. And while 
the judicial branch, under its powers to ex- 
pound the law, possesses the power to annul 
legislative acts on the ground of unconstitu- 
tionality, it will never exercise that power ex- 
cept in cases entirely free, from all reasonable 
doubt. So that if I even entertained doubts 
in this case, which I do not, I should still be 
obliged to hold the law valid. 

The law in question is one that strongly 
commends itself to favor. A proper and en- 
lightened enforcement of it, must tend large- 
ly to strengthen credit and inspire confidence 
in commercial transactions — consummations 
highly worthy of the fostering care of the 
government, especially in a country like ours, 
where credit enters so largely in the business 
transactions between merchants and traders. 
The creditor, when he parts with his property, 
necessarily relies largely upon the honesty 
and good faith of his debtor— that the latter 
will do nothing intentionally which shall im- 
pair his ability to pay at maturity, or failing 
to do so. that shall interfere with the honest 
appropriation of his property to the payment 
of his debts. It is both a moral and a legal 
right of the creditor so to rely, and it is both 
a moral and a legal obligation and duty of the 
debtor to observe that right, and nothing in 
my opinion will conduce more to its ob- 
servance than a rigid enforcement of the law 
in question. Let it come to be understood that 
it is a crime for a debtor wilfully and inten- 
tionally to violate the faith and betray the 
confidence placed in him, constituting as they 
do, in most cases, the very foundation of his 
credit, a crime for which severe and certain 
punishment will be inflicted, and I firmly be- 
lieve that we shall have less of fraud, and 
fraudulent practices— that corrupt and debil- 
itating disease with which the body commer- 
cial has always been afflicted. 

This case was transmitted from the district 
to the circuit court, on account of the novelty 
and importance of the questions here involved, 
in the hope that a hearing of this motion 
might be had before a full bench. But on ac- 
count of the extensive and laborious duties of 
the circuit judge on his too large circuit, the 
end sought was found to be impracticable 
without considerable delay. I have, therefore, 
by the consent and acquiescence of all par- 
ties concerned, heard the motion without his 
valuable aid. I have, however, availed my- 
self of opportunities to consult with him, and 
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have laid the views expressed in the fore- 
going opinion before him, and I am authorised 
by him to say that he fully concurs in the re- 
sult at which I have arrived. 

The motion in arrest of judgment must be 
denied, and judgment must pass upon the ver- 
dict 

The defendant was sentenced to one year's 
imprisonment. 



UNITED STATES (PUTNAM v.). See Case 
No. 11,484. 
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UNITED STATES v. QUANTITY OP DIS- 
TILLED SPIRITS. 

[4 -Ben. 349.] i ' 

District Court, S. D. New York. Nov., 18T0. 

Internal Revenue — Personation op Bondsman 

— Estoppel — Agreement with the United 

States District Attorney — Compromise. 

1. A surety, who had signed a stipulation for 
the release of property seized at the suit of 
the United States, and against whom judg- 
ment had afterwards been entered up, and an 
execution issued, applied to open the judgment, 
and set aside the execution, on two grounds: 
(1) That he signed the bond on the representa- 
tion that it should also be signed by one S., 
and that it was not signed by S., but by one 
B., who falsely personated S. (2) That, after 
his property had been seized under the execu- 
tion, it was agreed between him and the Unit- 
ed States district attorney, that, if he would 
give certain information against two other par- 
ties, his property should he released; and that 
he gave the information, and the parties were 
indicted, and thereupon his property was re- 
leased, but had now been seized again on an 
alias execution: Held, that it appeared, on the 
facts, that the surety was not only aware of 
the personation of S. by B., but himself pro- 
cured such personation, and that therefore, B. 
was, to all intents and purposes, S., as against 
the surety and his liability on his bond. 

2. His alleged agreement with the district 
attorney was not established, but, if it was, it 
would not avail him as a legal ground for the 
interposition of the court. The agreement set 
up being a compromise of a case arising under 
the internal revenue laws, Would not be valid 
without the concurrence of the commissioner 
of internal revenue, the secretary of the treas- 
ury and the attorney general. 

[This was an information against a quan- 
tity of distilled spirits, etc., found at Fifty- 
Fifth street between Tenth and Eleventh, 
avenues.] 

Robert N. Waite, for the motion. 
T. Simons, Asst. U. S. Dist Atty. 

BLATCHFORD, District Judge. This is 
a motion by Henry Stubbin, one of the sure- 
ties or stipulators for value on the bond or 
stipulation given on the release of certain of 
the property seized in this suit, to open the 
judgment entered against him herein, and to 
set aside the execution issued therein, as 

i [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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against said Stubbin. The grounds set forth 
in the moving affidavit, made by Stubbin, for 
granting the relief sought, are: (1) That he 
executed the bond at the solicitation of one 
•of the real owners of the property seized, 
and on his representation and assurance that 
the other surety named in the bond should 
be a well known and wealthy man named 
Michael Shafer, that he, Stubbin, and a man 
who called himself Michael Shafer, and to 
whom Stubbin was introduced, and with 
whom he then went to the place where the 
bond w T as executed, executed the bond, that 
he, Stubbin, subsequently ascertained that 
the man who called himself Michael Shafer 
was not of that name, but that his real name 
was Morris Brockman, and that he had falsely 
personated Michael Shafer, and executed the 
bond with him, Stubbin, by a false and for- 
ged name. (2) That, after his property had 
been seized, under the said execution, he 
called with his counsel at the office of the 
United States district attorney, and made a 
representation of the foregoing facts, and, 
after two or three interviews with three of 
the assistant district attorneys, and one in- 
terview with the district attorney, it was 
agreed, that, if he would give all the infor- 
mation he possessed, and render what aid he 
could to the government, in a prosecution, at 
that time intended to be instituted against 
two persons for conspiracy to defraud the 
government, the execution against his prop- 
erty should be withdrawn, and he should 
never be disturbed in his quiet and peace- 
able enjoyment of the same; that, thereaft- 
er, criminal proceedings were commenced 
against such two persons, and he, Stubbin, 
was used as a witness against them, and did 
everything required of him by the govern- 
ment, and an indictment, on his evidence, 
and other testimony, was found against such 
persons, and was still pending against them; 
that, immediately after such agreement was 
made, the execution against him was with- 
drawn, and the keeper in charge of his prop- 
erty was removed, and he supposed that the 
proceedings against him were ended and de- 
termined; but that an alias execution had 
been issued, under which a deputy marshal 
had again seized his property, and the keeper 
had been placed in charge of it, and the dis- 
trict attorney had expressed his determina- 
tion to sell the property. 

Voluminous testimony has been taken, un- 
der an order of reference, in respect to the 
matters set up, as grounds for granting the 
motion. The result of a careful examination 
of such testimony leads to the undoubting 
conclusion, that, in respect to both of such 
grounds, the matters of fact alleged by Stub- 
bin are not proved. On the contrary, the ev- 
idence shows .satisfactorily, that Stubbin 
knew, when he signed the bond, and when 
the man who called himself Michael Shafer 
signed the bond, that such man was not 
Michael Shafer, but was really Morris Brock- 
man, and permitted, and indeed himself pro- ) 



cured, such man to represent himself to the 
officers of the government as Michael Shafer, 
and to execute the bond as Michael Shafer. 
This being so, such man was, to all intents 
and purposes, Michael Shafer, as against 
Stubbin and Stubbin's liability on the bond. 

As to the agreement with the officers in 
the district attorney's office, the extent of it 
is evidenced by the written instructions giv- 
en at the time by the district attorney to the 
marshal, which were only to the effect, that 
the marshal was to withdraw his keeper 
from the premises of Stubbin, and order such 
keeper to visit such premises occasionally, to 
see that all was right. 

But, even if such agreement as set up were 
proved, it would not avail Stubbin, as a legal 
ground for the interposition of the court, 
The agreement set up is substantially a com- 
promise of the claim against Stubbin. The 
enforcement of the claim was to be perpetu- 
ally stopped in consideration of something 
to be done by Stubbin, other than paying 
the claim. The case being one arising un- 
der the internal revenue laws, and the suit 
having been commenced, no compromise of 
the case could be made without the concur- 
rence of the commissioner of internal rev- 
enue, the secretary of the treasury and the 
attorney general. Act July 20, 1868, § 102 
(15 Stat. 166); 12 Op. Attys. Gen. U. S. 536, 
552. 

The motion is denied, and the stay of pro- 
ceedings must be vacated. 



Case Mo. 16,100. 

UNITED STATES v. QUANTITY OF 

DISTILLED SPIRITS. 

[6 Int. Rev. Rec. 188.] 

District Court, S. D. New York. Nov. 18b7. 

FORFEITURE OF SPIRITS IS BOXD. 

[Spirits in bond may be forfeited for non- 
compliance with the provisions of the internal 
revenue laws.] 

In the ease of the United States against a 
quantity of distilled spirits and other prop- 
erty found at No. 194 East Twenty-Fifth 
street, an action to forfeit the property for 
non-compliance with the provisions of the 
internal revenue law in relation to distilled 
spirits, tried in the United States district 
court, before BLATCHFORD, District Judge, 
and a jury, the jury, after a short absence, 
found a verdict for the government con- 
demning the property. The question of the 
validity of the recent regulation adopted by 
Commissioner Rollins, that spirits in bond 
should not be forfeited, was brought up in 
the case. A portion of this property being 
in bond, the claimant's counsel requested the 
judge to charge the jury that since the mak- 
ing of that regulation, spirits in bond could 
not be forfeited. THE COURT, however, 
declined so to charge, holding that the ques- 
tion of forfeiture must be determined by the 
law, and that under the law spirits in bond 
could be forfeited 
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UNITED STATES v. QUANTITY OF DIS- 
TILLED SPIRITS. See Cases Nos. 11,- 
493-11,495. 



Case No. 16,101. 

UNITED STATES v. QUANTITY OF 

DISTILLED SPIRITS AT NO. 

133 MOTT ST. 



[See Case No. 11,495.] 



Case Wo. 16,103. 

UNITED STATES v. QUANTITY OF 
MANUFACTURED TOBACCO. 

[10 Ben. 9.]i 

District Court, S. D. New York. June, 1878. 

Bonds— Surety — Notice of Decree — Approval 
of Security on Appeal. 

In an action against property for violation of 
the internal revenue laws, L. appeared as 
claimant of the property seized and gave a 
stipulation with O. as surety in which L. was 
named as proctor of the claimant. The de- 
cree in the district court being in favor of the 
United States, L. took the case by writ of er- 
ror to the circuit court, and gave his own per- 
sonal bond on the writ of error, which was ap- 
proved by the judge in the usual form. The 
decree was affirmed by the circuit court and a 
writ of error was taken to the supreme court, 
on which L. again gave his personal bond 
without surety by consent of the district attor- 
ney; and this bond was also approved by the 
judge in the usual form. The supreme court 
affirmed that decree and a final decree was en- 
tered, and an order was made that notice be 
given to the sureties on the first stipulation to 
perform their stipulation or show cause why 
execution should not issue against them. Oth- 
er proctors had during the progress of the 
cause been substituted for S. and this notice 
was served on such other proctors, who had 
agreed to notify O. of the entry of any decree. 
They failed to do so, however, and O. had in 
fact no notice, and an order was made by de- 
fault that execution issue and it was issued ac- 
cordingly. O. thereupon applied to open the de- 
fault and to be allowed to come in and show 
cause and that the execution be set aside, 
claiming that the taking of the bonds on the 
appeals without surety and with the approval 
of the district attorney had discharged him, 
and that L. had given to the plaintiff §75,000 
in government bonds as further security, 
which bonds it was alleged had been stolen: 
Held, that the default against the surety might 
be opened if he had shown any meritorious de- 
fence, but that the facts put forward by him 
furnished no defence against his liability on 
the stipulation. 

D. McMahon, for petitioner. 
Mr. Hill, Asst. U. S. Dist. Atty. 

CHOATE, District Judge. This was an in- 
formation for violation of the internal reve- 
nue laws. The claimant, C. N. Lilienthal, 
gave a stipulation for value with one Olwell 
as one of his securities in the sum of §104,- 
000. The stipulation was in the usual form 
and. named Stephen D. Stephens, Jr., as proc- 
tor for the claimants, to whom notice of the 
order or decree of this court or the appellate 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here re- 
printed by permission.] 



court was to be given. The decree in this 
court being for the plaintiff, the claimant took 
the case by writ of error to the circuit court 
and gave his own personal bond on the writ 
of error, which was approved by the judge in 
the usual form, he being then responsible for 
the amount. The decree in the circuit court 
was for the plaintiff and the claimant took 
the ease on writ of error to the supreme court 
and gave his own personal bond on the writ 
of error without surety. [Case unreported,] 
On this bond the district attorney made the 
following endorsement: "J agree to accept 
the foregoing bond of the claimant without 
sureties as a sufficient bond to secure costs 
in the supreme court on a writ of error to 
the circuit court in this action and as estab- 
lishing the present sufficiency of the claimant 
and his responsibility for the amount of the 
value of the property condemned secured by 
bond in the district court, but not to affect 
the obligation of such bond on the claimant 
and sureties thereon." And the attorneys for 
the claimant wrote under this endorsement: 
"The foregoing bond is understood by the 
obligor to be given on the terms and with the 
effect mentioned in the foregoing acceptance 
of the United States attorney." This bond 
was also approved by the judge in the usual 
form. 

The supreme court affirmed the decree be- 
low and a final decree was entered and an 
order was made that notice be given to the 
stipulators in the stipulation given in this 
court to perform their stipulation or to show 
cause why execution should not issue against 
them. The notice was given, not to Ste- 
phens, who is named as proctor for the claim- 
ants in the stipulation, but to other proctors 
who had been substituted for him as proc- 
tors for the claimants and had carried on the 
defence of the subsequent proceedings. 

It appears by the affidavit of Olwell that he 
had made an arrangement with these substi- 
tuted proctors to be notified by them when- 
ever they received notice of the entry of the 
decree, but they failed to give him notice and 
he had no notice in fact, and the substituted 
attorneys of the claimant did not attend npon 
the return of the order to show cause. 

Olwell, one of the sureties in the stipula- 
tion, now moves to open the default and to 
be allowed to come in and show cause why 
execution should not issue against him, and 
he also moves that the execution be set aside. 
If the surety showed any meritorious grounds 
on which if the default were opened he could 
be relieved, it would be proper to grant the 
motion to open the default, as it appears that 
he had no notice in fact. There was no ir- 
regularity in serving the notice on the substi- 
tuted proctors for claimants. They were the 
proper persons to receive the notice. The 
surety so understood it himself, as is shown 
by the arrangement made with them for no- 
tice from them to him. 

The only grounds on which upon the merits 
the surety claims to be relieved are: 
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that the plaintiff by taking the bonds of the 
claimant without sureties on the appeals dis- 
charged the sureties in the stipulation; sec- 
ondly, that the qualified consent or accept- 
ance endorsed by the district attorney on the 
bond given on error to the circuit court dis- 
charged the sureties in the stipulation; and 
thirdly, that the giving by the claimant to the 
plaintiff of $75,000 in government bonds as 
further security after the execution of the 
stipulation, which further security it is al- 
leged was exacted by the plaintiffs as a con- 
dition to their giving their consent to the 
claimant's continuing his business, dischar- 
ged the sureties in the stipulation. 

As to the first and second grounds it is clear 
that the bonds taken complied with the stat- 
ute, which provides that "every justice or 
judge signing a citation or any writ of error, 
shall, except, etc., take good and sufficient 
security." Rev. St. § 1000. The question of 
the sufficiency of the security must be deter- 
mined by the judge. Brockett v. Brockett, 
2 How- [43 U. S.] 258. There is no statute 
requiring one or more sureties if the bond 
offered is approved as sufficient. And if the 
bond is approved as sufficient it is immaterial 
that the district attorney may have assented 
to it, or may have given a qualified or restrict- 
ed assent. 

The position taken by Olwell is that by tak- 
ing bonds without sureties and bonds thus 
assented to by the district attorney without 
his (01weU's) assent, the terms of the under- 
taking in which he was bound as surety were 
altered, or at least that there was an implied 
covenant on the part of the United States 
with him that they would not take any pro- 
ceedings with the principal which would in- 
crease the risks of the sureties or affect their 
remedy against the principal; that when Ol- 
well entered into the stipulation for value it 
contemplated that he must pay when the dis- 
trict court rendered judgment of condemna- 
tion, or when the appellate court so ordered, 
if any appeal intervened;— that the appeal 
contemplated was the usual appeal with the 
usual security to stay the judgment, if there 
should be a stay, as provided for under exist- 
ing laws; that it contemplated the giving of 
bonds on appeal with sufficient sureties, 
whose obligations would enure to the benefit 
of the sureties in the stipulation given below 
as between, them and the principal. 

If the petitioner were entirely correct in 
his view of the rights of the surety as to the 
implied covenant that the bond on appeal 
should be a proper, bond according to existing 
law, it is entirely clear that the appeal was 
in the usual form and the security taken on 
appeal was such as existing laws provided 
for. It is not necessary therefore to consider 
whether the mere neglect of the government 
to enforce the decree below pending the ap- 
peals would have discharged the surety if it 
had appeared that one of the bonds given on 
appeal had been defective and such as would 
.not operate as a supersedeas. 



As to the alleged deposit of bonds, if it was 
made and the bonds were afterwards stolen, 
as the affidavits tend to show, it is not per- 
ceived that the deposit or the loss of the 
bonds can have had any effect upon the obli- 
gation of the sureties in this stipulation. 

Motion denied. 



UNITED STATES v. QUANTITY OF 
MANUFACTURED TOBACCO. See Cas- 
es Nos. 11,499, 16,104, and 16,106a. 



Case No. 16,103. 

UNITED STATES v. QUANTITY OP 
RAGS. 

[77 Int. Rev. Rec. 123; 7 Am. Law Reg. (N. 
S.) 369.] 

Circuit Court, S. D. New York. April, 186S. 

Violation of Internal Revenue Laws— Illicit 
Distillery. 
[Personal property found in buildings which 
are in the same enclosure with a building in 
which an illicit distillery is carried on, and in 
such juxtaposition to it that the owners there- 
of could not be ignorant of the existence of 
the still, is subject to forfeiture under seetion 
48 of the internal revenue law.] 

This was an action under the 48th section 
of the internal revenue law [13 Stat 240], 
to forfeit certain personal property, upon 
the following state of facts: One Young 
owned a brick house situated upon the part 
of a city lot; against the reaT wall of which 
a stable had been formerly erected. The 
adjoining lot was also owned by Young, and 
had been covered with a wooden building 
having wide doors at each end constructed 
and used for a livery stable. The rear of 
both lots was enclosed together by a single 
fence across the two, thus forming one en- 
closure, from which the only access to the 
street for vehicles was through the livery 
stable; a small gate opened from the yard 
in the rear of the lots, and a swinging door 
had been constructed opening from the rear 
stable building to the brick house in front; 
another door opened from the side of the 
brick house into the livery stable. Young 
occupied the front brick building as a junk- 
shop, and leased the livery stable to one 
Sherman for a livery stable, and since that 
he leased the rear stable to other parties. It 
appeared that the rear doors of the livery 
stable were, on Thursday prior to the sei- 
zure, found fastened by a spring lock capable 
of being opened without a key; the snow in 
the rear then gave evidence of the passing 
of persons from the livery stable to the rear 
stable, and in the rear stable was an illicit 
still with mash in fermentation; on Friday 
the still was in operation; on Saturday night 
the officers made a descent upon the place. 
The lock upon the rear door of the stable 
was found to have been changed. The dis- 
tillery was then in full operation under the 
care of two men both of whom fled through 
the swinging door into the junk shop, and 
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thence to the street, where one was arrested. 
No claim was interposed for the distillery 
property, but Young claimed the personal 
property seized in the junk-shop, and Sher- 
man the horses, &c, seized in the livery 
stable. Both claimants denied any knowl- 
edge of the existence of a still in the rear 
stable. There was evidence that the smell 
of distillation in the rear building would nec- 
essarily be detected throughout the whole 
place. There was no evidence that either of 
them was interested in the still. 

BENEDICT, District Judge, held, that un- 
der section 48 of the internal revenue law, 
the juxtaposition of the property proceeded 
against in the same place, or within the same 
enclosure with the illicit still, was sufficient 
to forfeit it; provided the owners of the 
property knew of the existence of the illicit 
still in the rear stable, and that under the 
evidence in the case the jury would not be 
warranted in finding that the existence of 
the illicit still was unknown to the owner of 
the place and the keeper of the livery stable. 
A verdict was accordingly directed in favor 
of the government. 



Case No. 16,104. 

UNITED STATES v. QUANTITY OP TO- 
BACCO. 

[Affirming Case No. 16,105. Nowhere re- 
ported; opinion not now accessible.] 



Case No. 16,105. 

UNITED STATES v. QUANTITY OF TO- 
BACCO. 

[5 Ben. 112; 3 Int Rev. Rec. 158.] i 

District Court, S. D. New York. May, 1871.2 

Internal Revenue — Evidence — Fkaudulent In- 
tent— Sales— Manufactured Goods. 

1. A fraudulent intent in respect to a par- 
ticular importation of goods may be legitimate- 
ly inferred by a jury from a previous fraudu- 
lent intent and previous t fraudulent acts, 
shown in respect to previous importations. 

2. The same kind of evidence is legitimate in 
prosecutions for the forfeiture of property un- 
der the internal revenue acts. 

3. The internal revenue act of March 3d, 
1S65 [13 Stat. 4681, which went into effect on 
the 1st of April, 1865, imposed a tax of thirty- 
five cents a pound" upon certain tobacco, upon 
which the previous act had imposed a tax of 
twenty-five cents a pound. On the 31st of 
March, 1865, L., a tobacco dealer in New 
York, entered upon his sales-book a safe of 
about $60,000 worth of such tobacco to K. & 
W., who gave him their check for the amount. 
Two or three days afterwards he gave to K. & 
W. his check for the same amount. The to- 
bacco never passed into the possession of K. & 
W., but L. kept it on his own premises, treat- 

i [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission. 13 Int. Rev. 
Rec. 158, contains only a partial report.] 

2 [Affirmed by circuit court; case not re- 
ported.] 



ed it as his own, and disposed of it as such. In 
connection with that alleged sale, he entered a 
quantity of the tobacco in the tax-book, at that 
date, and returned it as sold: Held, that, un- 
der the 94th section of the act of June 30th, 
1864 [13 Stat. 264], it was illegal for L. to re- 
turn that tobacco for tax, because it was not 
sold, nor was it "removed for consumption," 
under the 91st section of the same act. 

4. The fact of this tax of twenty-five cents 
having been paid on this tobacco by L., under 
the above circumstances, was no reason for his 
not returning for tax a sale of a portion of it in 
April and May, 1867, although the tax upon 
such tobacco had at that time been reduced to 
fifteen cents a pound, by the act of July 13th, 
1866 [14 Stat. 98], notwithstanding the provi- 
sion of the 70th section of the latter act. 

5. Under the 90th section of the act of 1884, 
as amended by the 9th section of the act of 
July 13th, 1866, a manufacturer of tobacco is 
required to keep a book showing the goods 
manufactured by him as well as the goods he 
has sold. 

6. Manufactured goods, under that section, 
means goods the manufacture of which is com- 
pleted, so that the goods are in a condition to 
be sold. 

[Cited in U. S. v. 16 Barrels Distilled Spir- 
its, Case No. 16,300.] 

7. It appeared to ,be the manner of doing 
business in the warehouse of L., to enter for 
tax on a certain day a large mass of tobacco, 
which was then taken down stairs into the re- 
tail counter department, where it was sold at 
retail, no record being kept of such sales: 
Held, that this was an illegal mode of doing 
business; that there was no sale when the 
property was taken to the retail counter; and 
that, under the 90th section of the act of 1864, 
as amended by the act of July 13th, 1S66, a 
record of the sales at the retail counter should 
have been kept, and an abstract of such sales 
returned by the 10th day of every month. 

[This was an information " of forfeiture 
against a quantity of tobaceo claimed by C. 
H. Lilienthal.] 

Thomas Simons, Asst U. S. Dist, Atty. 
Thomas Harland, Benjamin K. Phelps, and 
Daniel G. Rollins, Jr., for claimant. 

BLATCHFORD, District Judge (charging 
jury). This case has occupied your attention 
for a long time, this being the nineteenth day 
since we entered upon its consideration. It 
is one of a class of cases which, as you have 
perceived, requires, in its examination by 
the counsel, the court and the jury, the 
exercise of patience and forbearance, in in- 
vestigating matters of great tediousness. 
The consumption of time is inseparable from 
the character of the inquiry, and was, in my 
judgment, absolutely necessary. The trial 
was commenced in the expectation and with 
the intention, on the part of the district at- 
torney, of saving the time of the court and 
jury from being taken up with an examina- 
tion of the books, if an accurate transcript 
and faithful representation of their contents, 
made out of courtj could be presented. But, 
on an examination, it was quite apparent 
that the "callings," as they have been de- 
nominated, which were made and were 
sought to be put in evidence, were not re- 
liable. That fact was admitted by the dis- 
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trict attorney. Therefore, great injustice 
would have been done to the claimant, if 
those "callings" had been put before the jury 
as a true transcript of the books, instead of 
having in evidence the books themselves. 
Moreover, an examination of the books by 
witnesses on the stand, in the presence of 
astute counsel on both sides, and of the court 
and jury, clears up everything as we pro- 
ceed, and leaves nothing vague or doubtful. 
If any difficulty or embarrassment arises, 
the proper witness is on the spot to explain 
it. We have had an examination of these 
matters in Mr. Lilienthal's establishment, 
under circumstances the most favorable for 
the investigation, in a court of justice, of 
questions of this kind. We have had the 
gentlemen most intimately concerned in and 
connected with these transactions, the par- 
ties themselves who made the entries in the 
books, Mr. Denneker and Mr. Davis, gentle- 
men of intelligence, and who have given 
their testimony in a manner, so far as im- 
parting information is concerned, entirely 
satisfactory to the court and the counsel, 
and, I doubt not, to yourselves. Again, all 
the books that have been called for have 
been presented. The district attorney, vers- 
ed in these matters, has been assiduous, per- 
severing and untiring. The counsel for the 
defence are gentlemen more eminently quali- 
fied for an investigation of this kind than 
any counsel at the bar, one of them having 
heretofore held the high position of deputy 
commissioner of internal revenue, under the 
government of the United States, and the 
others having fitted themselves for these in- 
vestigations by long service in the district 
attorney's office, in the prosecution of like 
matters on behalf of the government. There- 
fore, nothing has been wanting, in this case, 
to the elucidation of the truth, so far as it 
can be ascertained from the books kept by 
Mr. Lilienthal, and from the testimony of his 
foreman and others in his establishment. 
And it is a result of this entire and thorough 
competency of the counsel on both sides, 
that that happens in this case, which rarely 
happens in any case tried before this court 
or any other court, that the court is able 
to assent, and does assent, as I shall here- 
after state to you, to all the propositions of 
law presented on both sides of this case, as 
requests to the court to charge the jury, 
leaving merely a question of fact for your 
consideration. And I desire, gentlemen, to 
say to you, in the outset of my remarks, 
that it is for you solely, under your oaths, 
in the discharge of your duties as jurors, to 
pass upon that question of fact, uninflu- 
enced, in your determination, by any sugges- 
tion or opinion that you may suppose the 
court holds on any matter of fact, taking the 
law as given to you by the court, and exer- 
cising your own independent, unbiassed, un- 
influenced judgment upon the facts, to come 
*:o a righteous conclusion. 
The issue in this case is a very plain one. 



The prosecution is founded on the 48th sec- 
tion of the act of June 30th, 1864, as amend- 
ed by the 9th section of the act of July 13th r 
1866 (14 Stat. Ill), a section enacted at a. 
comparatively early day in the history of the 
internal revenue acts of this country, and 
which has remained on the statute book, 
with some modifications, ever since, and 
has been enforced in a great many cases. 
Its provisions are these— that where any 
property, subject to a tax under a law of the 
United States, is found in the possession of 
any person with intent to sell it, or remove 
it, or dispose of it, without paying the tax 
upon it, or without having the tax paid upon 
it, or with intent to defraud the internal 
revenue laws of the United States, such 
property, so found, under such circumstan- 
ces, in the possession of any person, with 
such intent, shall be forfeited to the United 
States, and may be seized, as this property 
was in this ease, and be proceeded against 
in the manner in which this property is be- 
ing proceeded against in this suit. The same 
section provides, that if any raw materials 
are found in the possession oi any person, he 
having the intent, in respect to them, when 
they are so found in his possession, of man- 
ufacturing them into articles subject to tax, 
in respect to which articles he intends that 
the tax shall not be paid, or that the revenue 
shall be defrauded, such raw materials shall 
je forfeited to the United States. The same 
section goes on to provide, that, under such 
circumstances, not only shall the articles 
subject to tax, and the raw materials, be 
forfeited, but all personal property, of any 
kind whatsoever, found on the same prem- 
ises where such offending articles, so to 
speak, are found, shall be forfeited. There 
has been seized, in this case, not only to- 
bacco in a manufactured state, subject to 
tax, but also a large quantity of raw ma- 
terials—raw tobacco, and other raw materi- 
als—and a large quantity of personal prop- 
erty connected with this establishment. The 
report of the appraiser values the entire 
property at $104,000. In that amount it was 
bonded, and delivered to the claimant, and 
the government accepted what it regarded 
as a satisfactory bond, in place of the prop- 
erty. It is this $104,000 worth of property, 
consisting generally of tobacco subject to 
tax, raw materials, and other personal prop- 
erty, found in this establishment, that is the 
subject of this suit 

It is for the government to satisfy you that 
this property was in this establishment* 
with the intent mentioned, in respect to it, 
on the part of those in whose custody and 
control it was. For the purpose of making 
the matter clearly definite, I will read the 
language of the statute: "All goods, wares, 
merchandise, articles or objects on which 
taxes are imposed by the provisions of law, 
which shall be found in the possession or 
custody, or within the control, of any per- 
son or persons, for the purpose of being sold 
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or removed by such person or persons in 
fraud of the internal revenue law, or with 
design to avoid payment of said taxes, may 
be seized by the collector or deputy col- 
lector of the proper district, or by such oth- 
er collector or deputy collector as may be 
specially authorized by the commissioner of 
internal revenue for that purpose, and the 
same shall be forfeited to the United States, 
and also all raw materials found in the pos- 
session of any person or persons intending 
to manufacture the same into articles of a 
kind subject to tax, for the purpose of 
fraudulently selling such manufactured arti- 
cles, or with design to avoid the payment of 
said tax, and also all tools, implements, in- 
struments, and personal property whatso- 
ever, in the place or building, or within any 
yard or inclosure, where such articles or 
such raw materials shall be found, may also 
be seized by any collector or deputy collect- 
or, and the same shall be forfeited as afore- 
said." The district attorney has stated to 
you, in his summing up, the various grounds 
upon which he claims the forfeiture of the 
property seized, that is, the various grounds 
upon which he maintains that he has proved 
the existence of this intent, in respect to the 
tnxable tobacco and the raw materials and 
other property seized in the factory of Mr. 
Lilienthal. As you have seen, the testimony 
is entirely testimony in regard to what are 
alleged to have been previous acts of omis- 
sion and commission, on the part of Mr. Lil- 
ienthal and persons in his establishment, in 
respect to the conduct of their business at 
previous times, in relation to the internal 
revenue laws of the United States. That is 
a class of evidence which, as has been ex- 
pressly adjudicated, in many cases, by the 
supreme court of the United States, is per- 
fectly competent and legitimate evidence 
from which to infer a fraudulent intent in re- 
spect to existing property. It has been'held 
in respect to the importation of goods at the 
custom house, that a fraudulent intent in re- 
spect to a particular importation of goods 
may be legitimately inferred by a jury from 
a previous fraudulent intent and previous 
fraudulent acts, shown in respect to proper- 
ty previously imported through the custom 
house. There is a large class of cases on 
that subject, and the doctrine has been re- 
cently applied to an action under the internal 
revenue laws, by the circuit judge of this 
circuit, in a case in the Northern district of 
New York, in regard to distilled spirits. It 
is, therefore, a class of evidence that can be 
legitimately appealed to, and is appealed to, 
in all eases of this kind. Sometimes it is 
accompanied by other evidence, in respect to 
an existing intent, in regard to property seiz- 
ed. Sometimes property seized is found con- 
cealed, and, to support the idea that fraud 
was intended in regard to it, previous fraud- 
ulent acts are given in evidence. Sometimes, 
as in this case, the evidence consists almost 
entirely of testimony in regard to previous 
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acts, and to what is claimed by the district 
attorney to have been the fraudulent intent 
existing in such previous acts. 

I shall call your attention particularly to 
the various matters that are relied on by the 
district attorney. The first one is in regard 
to what is called "extra long smoking to- 
bacco," a species of tobacco in regard to 
which it may be generally stated, that it has 
in it a very large proportion of stems. It is 
a kind of tobacco which, according to the 
evidence, was manufactured in this establish- 
ment, as a part of its ordinary business, 
prior to the 1st of August, 1866, at which 
date commenced this series of returns, seven- 
teen in number, which are the main subjects 
of consideration in this case. It is a species 
of tobacco that was manufactured previous 
to that time, and returned month by month 
in the monthly returns. That date is taken 
in this case, because it is the date when the 
act of July 13th, 1866, changing the rate of 
duty on various descriptions of tobacco, went 
into operation. Previous to that time, the 
act imposing a tax on tobacco was the act 
of March 3, 1865 (15 Stat. 469). That act 
of March 3, 1865, divided smoking tobacco 
into two classes, for taxation. One elass, 
made exclusively of stems, was taxed fifteen 
cents a pound; and smoking tobacco of all 
kinds not included and provided for under 
the fifteen cents clause, was taxed thirty- 
five cents a pound. It appears, from the evi- 
dence, that the "extra long smoking tobacco" 
so made in this establishment prior to Au- 
gust 1st, 1866, and so being made in it when 
the act of July 13th, 1S66, was passed, had 
been, up to the 1st of August, 1866, returned 
by Mr. Lilienthal as "smoking tobacco," un- 
der this thirty-five cents clause, and not un- 
der the fifteen cents clause. Not being made 
exclusively of stems, it was not liable to the 
fifteen cents tax, and, therefore, it was lia- 
ble to the thirty-five cents tax. It also ap- 
pears that, for some twenty days or so after 
the 1st of August, 1866, when this new law 
of July, 1866, went into effect, this "extra 
long smoking tobacco," which had, before 
August 1st, 1866, been returned at thirty- 
five cents, was returned by Mr. Lilienthal as 
liable to a tax of forty cents, under a clause 
in the act which so went into effect August 
1st, 1866, and was returned by him under 
the head of "chewing tobacco." The reason 
stated by the claimant for returning such to- 
bacco as "chewing tobacco" is, that there 
was no place to insert it in the form of re- 
turn, except under the head of "chewing to- 
bacco." It had, however, been previously 
returned as "smoking tobacco," and it was 
called "smoking tobacco" in the price lists 
issued by the claimant. After it had been 
returned for some twenty days after the 1st 
of August, 1866, as liable to a tax of forty 
cents a pound, it was at all times thereafter 
returned by the claimant as liable to a tax of 
fifteen. cents a pound. It was continued at 
that rate throughout all the returns, down 
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to the 31st of December, 1867, and all the 
smoking tobacco of every bind that was re- 
turned by the claimant in all the returns 
made by him during all the seventeen 
months, was returned at fifteen cents a 
pound, and no smoking tobacco was return- 
ed at forty cents a pound. There was no 
class of thirty-five cents smoking tobacco 
in the act of July, 1866. The only classes 
of smoking tobacco in that act were these 
two— smoking tobacco, sweetened, stemmed 
or butted, forty cents per pound; and all 
smoking tobacco not sweetened, nor stem- 
med nor butted, including that made of* 
stems or in part of stems, and imitations 
thereof, fifteen cents per pound. A great 
deal was said in this case, on the argument 
to the court, as to the proper construction of 
the act of July, 1SG6, in regard to the tax on 
this "extra long smoking tobacco." You will 
recollect that, during the greater part of the 
seventeen months after the 1st of August, 
1SG6, all except a very small portion of the 
time, at the commencement, this "extra long 
smoking tobacco" was prepared by putting 
into it rather more stems, say ten pounds 
more in every ninety pounds of product, than 
they had been in the habit of putting in be- 
fore the 1st of August, 1866. It always had 
had a large proportion— not a preponderance 
—of stems in it, although it was not made 
exclusively of stems. I do not consider it 
necessary, in this case, to determine what is 
the proper interpretation of this fifteen cents 
clause in the act of July, 1S66, or under what 
head in that act, as a matter of law, this 
"extra long smoking tobacco," manufactured 
in the manner described by Mr. Denneker, 
properly falls. The facts, to recapitulate 
them, about which there is no dispute, in re- 
gard to this "extra long smoking tobacco," 
are, that at the time this act of July 13th, 
1866, went into effect, Mr. Lilienthal was 
manufacturing this "extra long smoking to- 
l>aeco;" that, previous to that time, he had 
returned it at thirty-five cents a pound, as 
"smoking tobacco," under the act of March 
2. 1865; that, after the act of July, 1866, 
went into effect, and until about the 20th or 
21st of August, 1866, he returned it at forty 
cents a pound; and that, after that time, the 
mass, if not all of it, during the entire resi- 
due of the seventeen months, was returned 
at fifteen cents a pound, there being no dif- 
ference whatever in the tobacco during all 
the periods when it was so returned at the 
several rates of thirty-five, forty and fifteen 
cents, except that, during almost all of the 
seventeen months, commencing with August, 
1866, it contained, in every ninety or one hun- 
dred pounds, ten pounds more of stems than 
it had, before August, 1866, been in the hab- 
it of containing. The quantity of it in the 
returns for such seventeen months was quite 
large. The district attorney claims that the 
average was about five thousand pounds a 
month; and, at all events, the quantity was 
considerable. 



The district attorney has addressed to you 
an argument for the purpose of showing 
that, no matter what the interpretation of 
the act of July, 1866, may properly be, the 
conduct of Mr. Lilienthal in regard to this 
"extra long smoking tobacco" shows an in- 
tent on his part throughout to defraud the 
government in regard to the tax upon such 
tobacco. It is for you to say whether you 
believe that he has established the propo- 
sition for which he contends. The theory on 
the part of the defence is, that, because this 
tobacco had some stems in it, it was liable 
to a tax of fifteen cents a pound; that, at 
all events, Mr. Lilienthal, reading the law 
for himself, had a right to think that it was 
capable of a double interpretation; and that 
there could be no fraudulent design or in- 
tent on his part, until his attention was in 
some way called to the subject, or until the 
matter had been judicially determined. The 
district attorney on his part, contends, that 
if, to put any stems whatever into the to- 
bacco, reduces it to a fifteen cents tax, it 
makes no difference how much stems there 
are in it, whether more or less; and that, 
therefore, the testimony in regard to putting 
more stems into this tobacco, has no bearing 
upon any honest transaction in regard to this 
matter. In other words he claims, that if 
the ground taken by Mr. Lilienthal at the 
time, that this tobacco was liable to the fif- 
teen cents tax, because it had some stems in 
it, was correct, and that all tobacco, under 
the act of July, 1866, which had any stems 
in it, or was made in part of stems, was lia- 
ble to fifteen cents a pound tax, and not for- 
ty cents, then it was absurd to put in any 
more stems, because the quantity of stems 
that was in already was entirely sufficient 
to bring the tobacco within the fifteen cents 
tax. It is for you to say what force ai?d 
weight you will give to this argument. In 
that connection, the district attorney ."alls 
attention to the fact, that, all through the 
seventeen months, all the smoking tobacco 
that was returned by Mr. Lilienthal was re- 
turned at the fifteen cents rate, and none 
was returned at forty cents a pound. He 
also claims, that the boobs of Mr. Lilienthal 
show, that Mr. Lilienthal had a purpose to 
benefit himself, and not to deal honestly 
with the government, in this— that what was 
returned by him at forty cents a pound, dur- 
ing the short time he returned it at that rate, 
after the act of July, 1866, went into opera- 
tion, appears by the books to have been sold 
at seventy cents a pound, and, when he re- 
turned the tobacco at fifteen eents a pound, 
thus reducing the tax by twenty-five cents a 
pound, he reduced his price to the pm*ehaser 
by only ten cents a pound, for the same to- 
bacco, with the same increased quantity of 
stems in it, thus making to himself a clear 
difference in his own favor, as is claimed, 
of fifteen eents a pound, out of the twenty- 
five cents a pound reduction in the tax. 
That is claimed by the district attorney to be 
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a circumstance to be taken into considera- 
tion. It is also claimed by the district at- 
torney, that there is no evidence to show that 
the government had any information until 
February, 1867, as to how this "extra long 
smoking tobacco" was made; that, at that 
time, when such information was communi- 
cated to Mr. Van Wyek, the collector, as is 
shown by his letter of March, 1867, to the in- 
ternal revenue office, he supposed the state 
-of facts to exist which is disclosed in that 
letter, namely, that the identical stems 
which were taken out of the tobacco for the 
purpose of being subjected to tbis treatment, 
which would assimilate them to leaf tobacco 
in appearance and, perhaps, in flavor, were 
put back with the leaves from which they 
were taken; that the internal revenue office, 
when, in August, 1867, it replied to the letter 
•of Mr. Van Wyek, acted upon that idea, and 
in this way—that, while the act of July 13th, 

1866, said that smoking tobacco stemmed 
should pay a tax of forty cents a pound, the 
commissioner of internal revenue stretched 
XL point in favor of the tobacco manufactur- 
ers, by saying to them: "Although you take 
away physically the stems from the leaves, 
in the course of your manufacture, so that, 
in one sense, the tobacco is stemmed, nev- 
ertheless, for the purpose of giving you the 
privilege of putting those stems through this 
manipulation, we will consider that that to- 
bacco is not stemmed, provided you put back 
those identical stems with the leaves to 
which they belong." The district attorney 
.also contends, that, inasmuch as the claim- 
ant returned this tobacco, under the act of 
1865, at the rate of thirty-five cents, and 
then returned it for a little while, under 
the act of 1866, at forty cents, and then 
changed the rate to fifteen cents, he has 
not shown honesty and good faith, because 
it does not appear that he laid all the facts 
before the internal revenue department, and 
asked what the tax on the tobacco should be, 
but put it down, month after month, at fif- 
teen cents a pound, without raising the ques- 
tion whether the rate ought not, perhaps, 
to be forty cents. These I understand to be 
substantially the views urged on the part of 
the government in regard to that question. 
You will perceive that those views are, as 
I said before, entirely irrespective of any de- 
termination, as a matter of law, as to what 
in fact the tax on that tobacco was: and it 
is for you to say what inference you will 
•draw from all this testimony, in regard to 
the intent Mr. Lilienthal had in respect to 
this "extra long smoking tobacco." The 
question applies to the entire series of 
months from August, 1S66, to December, 

1867. This seizure took place in March, 
1868; and it appears, from the inventory of 
the property seized, that there was among 
it a considerable quantity of "extra long 
smoking tobacco," some of it loose, and some 
of it in papers. These are all the remarks 
which it seems necessary to make to you in 
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regard to this "extra long smoking tobacco." 
The next subject is the Orinoco tobacco, 
which was sent to California in April and 
May, 1S67— on the 13th of April 3,600 pounds, 
and on the 29th of May 3,400 pounds. It is 
admitted, that this tobacco was not returned 
for tax at that time— April and May, 1867. 
There is no dispute that it was sent out of 
the establishment at that time; that it was 
removed for sale at that time; that it was 
sent to California to be sold at that time; 
and that it was not put into any return at 
that time. If it had been put into a return 
at that time, there is no dispute that it 
would have come under the fifteen cents tax, 
under the act of 1866, because it was to- 
baceo which had not been in any manner 
stemmed. It was leaf and stem together, 
just as it grew, pressed into a mass, into a 
cake. Not having been stemmed, it was not 
subject to a duty of forty cents a pound, 
and it fell directly under the fifteen cents 
clause, as smoking tobacco, not stemmed. The 
history of that tobacco, as developed, is this: 
It was returned for tax, as a portion of a 
larger mass of the same description of tobac- 
co, Orinoco tobacco, on the 31st of March, 
1865, the day before the 1st of April, 1863, 
and the day before the act of March 3d, 1865, 
went into effect That act of March 3d, 
1865, imposed a higher tax upon that de- 
scription of tobacco than it had been pre- 
viously subject to under the act of June 30th, 
1864. Under the act of June 30th, 1S64, 
that tobacco was liable to a tax of twenty- 
five cents a pound. The provision of that 
act was— "Smoking tobacco, manufactured 
with all the stem in, the leaf not having 
been butted or stripped from the stem, twen- 
ty-five cents per pound." Under the act of 
March 3d, 1865, which was to go into ef- 
fect on the 1st of April, 1865, this tobacco, 
which, up to the close of the 31st of March, 
1SC5, was liable to a tax of twenty-five cents 
a pound, would have been liable to a tax of 
thirty-five cents a pound, being an increase 
of ten cents a pound. Mr. Lilienthal at that 
time went through the process that was de- 
veloped on the trial, and stated by himself in 
his testimony of entering upon his sales book 
a sale, or a transaction as a sale, of the 
mass of the Orinoco tobacco of which this 
7,000 pounds, which were afterwards sent to 
California, in April and May, 1867, formed 
a part, and of a large quantity of other to- 
bacco, in all some 860,000 worth, to a house 
in this city, Kearney & Waterman. Kearney 
& Waterman gave him their check for that 
amount, and, two or three days -afterwards, 
he gave to Kearney & Waterman his check 
for the same amount! The tobacco was not 
removed from his establishment, and never 
passed into the possession of Kearney & 
Waterman. Mr. Lilienthal kept it on his 
own premises, and, after he bought it back, 
(as the expression is), he treated it as his 
own, and disposed of it as such. In, con- 
nection with such alleged sale in that way to 
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Kearney & "Waterman, on the 31st of March, 
1S65, Mr. Lilienthal put that Orinoco tobac- 
co into the tax book, at that date, at the 
rate of twenty-five cents a pound, and re- 
turned it as sold. He told you frankly on 
the stand, that he went through this opera- 
tion because, under the law of 1865, there 
was going to be a higher duty on such to- 
bacco. He kept the tobacco on hand so long 
that there came another change in the law, 
and, by the time he sent it to California, 
if he had not paid any tax on it before, he 
would have had to pay on it a tax of only 
fifteen cents a pound. It is my duty to say 
to you, that that transaction was utterly il- 
legal. The 94th section of the act of June 
30th, 1864, under which Mr. Lilienthal was 
acting at the time he returned this tobacco 
for tax, on the 31st of March, 1865, before 
the act of March 3d, 1865, went into effect, 
provided as follows: "Upon the articles, 
goods, wares and merchandise, hereinafter 
mentioned, except where otherwise provid- 
ed," which includes this tobacco taxable at 
twenty-five cents a pound, "which shall be 
produced and sold, or be manufactured or 
made and sold, or be consumed or used by 
the manufacturer or producer thereof, or re- 
moved for consumption or for delivery to 
others than agents of the manufacturer or 
producer, within the United States or terri- 
tories thereof, there shall be levied, collect- 
ed, and paid the following duties, to be paid 
by the producer or manufacturer thereof." 
It is perfectly clear that that transaction 
was no real sale of the property. It was not 
intended to be a sale. It was, as it has 
been well characterized here, a perfect sham, 
from beginning to end. Now, it was illegal 
to return the Orinoco tobacco for tax, be- 
cause it was not sold, nor was it removed 
for consumption. The words "removed for 
consumption," in the act of 1864, are defined 
by the provisions of the 91st section of the 
same act. The property must be removed 
from the premises of the manufacturer in 
good faith, with a then present intention to 
have it consumed, as against the will of the 
manufacturer and owner of it, giving a right 
to another person to put it into consumption, 
or the property in it must in some way be 
changed, or it must be sent for sale on 
commission, or, in some way or other, an 
intention to put it into the category prescrib- 
ed by the act must be manifested in regard 
to it. But this property, you will remember, 
remained on the premises of Mr. Lilienthal, 
not disturbed in any manner, and was re- 
turned for tax under the circumstances stat- 
ed. 

It is claimed, on the part of the defence, 
that, inasmuch as the tax of twenty-five 
cents a pound had once been paid on this 
Orinoco tobacco, there was no obligation on 
the part of Mr. Lilienthal to make a subse- 
quent return of it, and to pay another tax 
on it; and that this was the case, a fortiori, 
if, as was the fact, at the time the tobacco 



was sent to California, the tax on it would 
have been fifteen cents a pound. In this con- 
nection, reference was made to the follow- 
ing provision in the 70th section of the act 
of July 13th, 1866, which went into effect 
on the 1st of August, 1866, and was in force 
when this Orinoco tobacco was sent to Cali- 
fornia, in April and May, 1867: "All manu- 
factures and productions on which a duty 
was imposed by either of the acts repealed 
by this act" (which embraces the provisions 
imposing duties on tobacco contained in the 
previous act of June, 1864, which was the 
act in force when this tobacco was returned 
for tax on the 31st of March, 1865), "which 
shall be in the possession of the manufactur- 
er or producer, or of his agent or agents, on 
the day this act takes effect, the duty im- 
posed by any such former act not having 
been paid, shall be held and deemed to have 
been manufactured or produced after such 
date." The defence contends, that the duty 
on this tobaccco had been paid, within this 
provision. But that is not the law. The 
law says— all manufactures "on which a du',y 
was imposed," "the duty imposed" by the 
act of 1864 not having been paid. Now, no 
duty was imposed upon this Orinoco tobac- 
co. A duty was imposed upon it only when 
it was sold in good faith or removed for con- 
sumption. There was no- duty imposed upon 
it at the time it was returned for tax at 
twenty-five cents a pound. The claimant 
had no right to return it at twenty-five cents, 
particularly when it is acknowledged by him- 
self, on the stand, that he did so for the 
purpose of getting rid of the coming thirty- 
five cents duty, and when, therefore, it is 
clear that there was an intent to commit a 
fraud on the government. The act of 1866 
only applies to the payment of a duty which 
has been imposed. Otherwise, a party would 
be able to take advantage of his own wrong, 
by paying a tax of twenty-five cents a pound 
for the purpose of getting rid of a tax of 
thirty-five cents that was going into effect 
the next day, and paying the tax when the 
law gave him no right to pay it, and after- 
wards to say that, because he had paid it, 
there was no intent to defraud the govern- 
ment, and that thus the fraud so committed 
was condoned. The law is not so. The 
law merely says, that if a tax which has 
been imposed has been paid, no tax can be 
collected again on the same article. You are 
to consider the question not solely in the 
light of the fact that the law happened to be 
altered again, and the duty to be reduced 
from thirty-five cents to fifteen cents a 
pound, before the tobacco was sent to Cali- 
fornia, but, also, in the light of what Mr. 
Lilienthal did, and what his intent was, in 
regard to the tobacco, as bearing upon his 
intent in regard to the tobacco found in his 
possession when his establishment was 
seized. 

The district attorney has called your atten- 
tion, very properly, to the fact, that the law, 
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in all its provisions, aims at this— that manu- 
facturers of tobacco shall not be allowed to 
aggregate in their establishments large quan- 
tities of tax-paid goods. An account is to 
be kept of goods sold, as they are sold and 
removed. They are to be removed from the 
premises— removed for consumption. They 
are not to be returned in masses, at the 
pleasure of the manufacturer at a given time, 
without being disturbed in any manner or 
removed from his establishment, so that he 
may be enabled to have on hand a large 
mass of goods, from which he can say, at 
any time, that any particular goods sold 
which cannot be traced were taken. These 
considerations, addressed to you, are con- 
siderations of force, and are to be taken into 
view by you in judging of the intent with 
which a manufacturer aggregates upon his 
premises, without removing therefrom, a 
large quantity of tax-paid goods, such a 
practice being against all the provisions of 
the law, and directly unlawful in respect to 
this Orinoco tobacco so returned for tax on 
the 31st of March, 1865. 

The next subject in regard to which the 
district attorney claims that a fraudulent in- 
tent is shown on the part of Mr. Lilienthal, 
is in respect to the account which, by the 
90th section of the act of 1864, as amended 
by the 9 th section of the act of 1866, is re- 
quired to be kept by every tobacco manu- 
facturer. We have had exhibited here all 
the books on the subject kept in this estab- 
lishment They appear not to be blank 
forms printed, but to be entirely in writing. 
This one is headed— "Account of tobacco and 
snuff sold by C. H. Lilienthal in the year 
1S67." The heading is all in writing. This 
one that preceded it appears to have a head- 
ing in print. But, in regard to both of them, 
it may be said, that they embrace nothing 
but goods sold. They in no manner em- 
brace, or pretend to embrace, goods manu- 
factured. The earlier book is headed— 
"Quantity of tobacco and snuff sold and con- 
sumed, and removed for sale or consumption 
from the factory;" and the later book is 
headed— "Account of tobacco and snuff sold/' 
In regard to this matter the law is explicit. 
It requires every manufacturer of tobacco, 
snuff or cigars, to "keep in book form an ac- 
curate account of all the articles aforesaid 
thereafter purchased by him, the quantity of 
tobacco, snuff, snuff-flour or cigars, of what- 
ever description, manufactured, sold, con- 
sumed or removed for consumption or sale, 
or removed from the place of manufacture." 
It is perfectly clear that in this case, no such 
book was kept by Mr. Lilienthal, and no book 
showing in any manner the manufactured 
goods, but showing only those that were 
sold. "Manufactured" goods means goods 
the manufacture of which is completed, so 
that the goods are in a condition to be sold, 
and so that all that needs to be done, if a 
purchaser asks for them, is to deliver them. 
No account of such goods was kept. When 
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the manufacturer comes to make up his ab- 
stract and hand it in to the assessor, he is 
not required to hand in an abstract of goods 
manufactured. He is required to hand in 
only an abstract of goods purchased, sold or 
removed. But Mr. Lilienthal, as you per- 
ceive, had, in the abstracts returned by him, 
a column for goods manufactured, as well as 
cne for goods sold and removed for sale. 
He had no book, however, from which he 
could obtain any entries to put into the col- 
umn of goods manufactured, because no such 
book was kept, and therefore, that happen- 
ed which you naturally expect would happen. 
He filled up the column of goods sold, in 
the abstract furnished to the government, 
from the book, kept by him, of goods sold; 
and, when he came to fill up the column of 
goods manufactured, having no record of 
them, he put down, in every case, as manu- 
factured, the same quantity which he put 
down as sold. 

It was a clear violation of law, not to keep 
an account of goods manufactured. The 
reason why the law requires this book of 
goods manufactured to be kept, although it 
does not require the abstract returned by 
the tenth day of each month to set forth the 
goods manufactured, is, that the manufactur- 
er is required to furnish a statement or in- 
ventory every January, setting forth all the 
property he has on hand in his business, and 
what portion of the goods was manufactured 
or produced by him, and what portion was 
purchased from others. Therefore, unless a 
record be kept of goods manufactured, it is 
impossible for the manufacturer to comply 
with the law, by handing in every January 
a true statement of all the goods on hand, 
specifying which of them were manufactur 
ed or produced by him, and which of them 
were purchased. 

The district attorney has also called your 
attention to the inventories furnished by Mr. 
Lilienthal, for 1867 and. 1868, and to what he 
claims are discrepancies between them and 
the monthly returns made to the government. 
It is for you to say what inference you will 
draw therefrom with regard to any intent on 
the part of Mr. Lilienthal. The twelve re- 
turns for 1867, in respect to chewing tobacco, 
correspond throughout, in the columns for man- 
ufacture and sale, so many pounds being man- 
ufactured, and the same number of pounds be- 
ing sold, in the same month. As a matter of 
course, the quantity of manufactured chewing 
tobacco set forth as on hand in the inventory 
of 1868 ought not to have been greater or less 
than the quantity on manufactured chewingto- 
baeco set forth as on hand in the inventory of 
1867; and yet the district attorney states that 
the two inventories differ in that respect. So, 
in regard to fine-cut shorts, the two columns 
for manufacture and sale are alike in the 
twelve returns for the year 1867, and yet 
the two inventories do not correspond in re- 
spect to fine-cut shorts. So in regard to smok- 
ing tobacco, the district attorney claims there 
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is a like discrepancy. He also claims, that the 
Orinoco tobacco, if it was sold and bought 
back, ought to have been returned as pur- 
chased goods on hand on the first of January, 
1 867, whereas he claims it was not so re- 
turned. All these circumstances are comment- 
ed upon by the district attorney, for the pur- 
pose of inferring from them an intent on the 
part of Mr. Lilienthal throughout, in the man- 
ner in which he kept his books, and in the 
manner in which he returned for tax, under 
the act of 1865, the tobacco which he had on 
hand when that act went into effect, and in 
the fact that he kept on hand a large quantity 
of tax-paid tobacco, contrary to the policy of 
the law, not to deal honestly with the govern- 
ment, but to violate the law, and thence of 
inferring a fraudulent intent in regard to the 
goods on hand in his establishment when it 
was seized. 

The last subject to which attention was call- 
ed by the district attorney, was the result 
of the examination of the books of the claim- 
ant. It appears from them, in respect par- 
ticularly to that which occupied so much time 
in the investigation— the Orinoco tobacco, and 
the Killikinnick tobacco — that there are large 
quantities of granulated tobacco found in the 
order books that are not found, in the same 
specific items, in the tax books, and large 
quantities of granulated tobacco returned for 
tax in the tax books, which cannot be iden- 
tified with any specific items in the order 
books. A great many items were identified, 
and, in regard to those which could not be, 
you will recoilect the testimony of Mr. Den- 
neker. "When asked: "Where did the granu- 
lated tobacco come from which filled the or- 
ders in the order books, which cannot be iden- 
tified as items in the tax books?" It was part, 
he said, of a large mass that had been entered 
for tax on a certain day, and taken down stairs 
into the retail counter department. Under the 
law, tliat was a wholly illegal mode of doing 
business. Mr. Lilienthal had no right arbitrarily 
to take a quantity of Killikinnick tobacco and 
return it for tax, and remove it down stairs 
into his retail counter department, or into any 
other part of his premises, and peddle it out 
by the pound from day to day for an indefinite 
period of time. When it was so entered for 
tax, as I stated before in regard to the Orinoco 
tobacco, it had not been sold, and it was not 
removed for consumption, within the law. Re- 
moving it from up stairs to down stairs was 
not a removal for consumption, within the 
meaning of the statute. In addition to that, 
it is admitted that, when tobacco so taken 
in masses, and returned for tax, and then 
taken down stairs to the retail counter, was 
sold at the retail counter afterwards, no rec- 
ord of those sales was kept, in any manner 
whatever. The 90th section of the act of 
1864, as amended by the act of 1866, requires, 
that a record shall be kept of all sales, and 
that an abstract of such sales shall be re- 
turned by the tenth day of every month. This 
property, when it was taken from up stairs 



to the retail counter room, was not sold by 
Mr. Lilienthal to anybody. It was not sold 
to himself. It was not removed from his 
premises for consumption. It was taken from 
up stairs and brought down stairs, and, when 
it was so sold over the counter, no record of 
it was kept, in utter violation of the statute, 
and no abstract of it was returned, in viola- 
tion of the statute. Mr. Lilienthal arbitrarily 
took three hundred or four hundred pounds 
and returned it for tax to-day, and then car- 
ried it down stairs, and then kept no record 
whatever of its subsequent sale. So that the 
purpose of the law was defeated by this trans- 
action, because the government could have no 
means, when it got hold of Mr. Lilienthal's 
books, of tracing the sales of the tobacco. 
The fact that the government has been foiled 
in tracing such sales has been demonstrated 
here, because, no record of the sales having 
been kept, whenever any order which was 
found in the order book could not be identified 
with an item in the tax book specifically re- 
turned as so many pounds, Mr. Denneker tes- 
tified that the order was filled out of the 
masses of tobacco which so went down stairs 
to the retail counter. The business, therefore, 
was conducted in such a manner as to de- 
prive the government of what the law de- 
signed to provide, namely, a check over the 
transactions of tobacco manufacturers. 

I have thus gone over the books of the 
claimant. It was necessary that I should 
show you what are violations of the law, in 
order that, if you should come to the conclu- 
sion, from the evidence, that such violations 
of law, in point of fact, took place, and that 
they showed an intent on the part of Mr. 
Lilienthal to defraud the revenue, you might 
have before you the law and the facts from 
which the district attorney claims that you 
have a right to infer a fraudulent intent on 
the part of Mr. Lilienthal, in respect to the 
tobacco on hand at the time of the seizure. I 
do not design to intimate any opinion what- 
ever in regard to any intent on the part of 
Mr. Lilienthal in respect to these matters. 
But thef acts in this caseare undisputed. There 
is no serious contest about a single fact, except 
in regard to the every point of the law— the in- 
tent. On the part of the claimant, it is" claimed, 
that the investigation before you has shown 
that, in point of fact, the government has not 
proved that it has been deprived of any tax; 
and, also, that it has been shown affirmative- 
ly, by an examination of the books, that the 
government has received all the taxes to which 
it was entitled, upon all goods which passed 
out of the establishment of Mr. Lilienthal 
prior to the seizure. You have heard all the 
evidence and the summing up on that subject, 
and it will be for you to say what is your 
belief on that subject, as bearing on the 
question of Mr. Lilienthars intent in respect 
to the goods seized. 

I shall now read to you the instructions 
prayed by the claimant. The instructions of 
law are twelve in number, to all of which I 



[27 Fed. Cas. page 647] 

assent The thirteenth and fourteenth instruc- 
tions, which are requests to charge as to the 
facts, I decline to charge, as not being ques- 
tions of law. 

The first proposition on the part of the 
claimant is this, and I assent to it: "If the 
jury shall believe that the returns for taxa- 
tion of the tobacco known as 'extra long 
smoking tobacco,* between August, 1866, and 
the date of seizure, were made in good faith, 
and with an honest belief on the part of Mr. 
Lilienthal and his agents concerned or em- 
ployed in the preparation of said returns, that 
said tobacco was liable to the fifteen cents 
rate of duty, and to no other or higher rate, 
then, even though said tobacco was by law 
liable to the forty cents rate of duty, the jury 
cannot, for that cause, find a verdict for the 
government, under section forty-eight." 

The second proposition is this: "In order 
to forfeit the property proceeded against in 
this action, or any part thereof, the jury must 
be satisfied, either, first, that, at the time of 
the finding thereof," that is, on the 25th of 
March, 1868, "the manufactured articles, or 
some of them, were held by the persons in 
whose possession they then were, with a pur- 
pose, then existing, of selling or removing the 
same in fraud of the internal revenue laws, 
or with a design, then existing, to avoid pay- 
ment of the taxes imposed thereon; or, sec- 
ond, that the persons in whose possession the 
raw materials were found, held them, at the 
very time of such finding, with intent to man- 
ufacture the same into articles of a kind sub- 
ject to tax, for the purpose of fraudulently 
selling such manufactured articles, or with 
design to evade the payment of said tax." 
That is correct. 

The third proposition, to which I assent, 
is this: "Fraudulent intent and fraudulent 
acts long prior to the time of the finding and 
seizure of the oroperty in this action, (if any 
such existed), cannot warrant a verdict of 
condemnation, unless accompanied or sup- 
ported by evidence of fraudulent intent or 
fraudulent acts at a period nearly coincident 
with the time of seizure, and, if the jury be- 
lieve that, for the ten months next prior to 
the seizure, the claimant properly made re- 
turns, and paid taxes upon his manufactures, 
they may fairly infer therefrom a discontinu- 
ance of any fraudulent intent which he might 
have had previously." 

The fourth proposition I assent to: "Even 
if the jury find that a fraudulent intent ex- 
isted in the mind of Mr. Lilienthal at the 
time of making the return of the Kearney & 
Waterman tobacco, so called, in March, 1865, 
that fact of itself would not justify them in 
finding the existence of a fraudulent inten- 
tion on his part in respect to the property 
proceeded against, at the time that property 
was found or seized." 

The fifth proposition I assent to: "If the 
jury should find that a fraudulent act was 
committed by Mr. Lilienthal in 1865, in re- 
spect to property then in his possession, this 
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alone, unless supported by other evidence, is 
not sufficient to warrant them in finding the 
existence of a fraudulent intent on his part 
in regard to the property found in his posses- 
sion in 1S6S, and will not justify a verdict of 
condemnation." 

The sixth proposition I assent to: "The act 
of July 13th, 1S66, did not require manufac- 
turers of tobacco to make return to the as- 
sessor of the quantity of tobacco manufac- 
tured by them." 

The seventh proposition I assent to: "If 
the jury shall find, as a fact, that Mr. Lilien- 
thal made returns of goods manufactured by 
him, from month to month, in no other way 
than by reporting the amount of such goods 
sold or removed within the same periods re- 
spectively, that fact is no evidence to support 
a verdict of condemnation, unless the jury 
shall believe that that mode of making re- 
turns was adopted or used with fraudulent 
intent on the part of Mr. Lilienthal, or of the 
persons employed in making such "returns." 
The mere fact amounts to nothing, unless 
you shall believe that there was a fraudulent 
intent in connection with it. 

The eighth proposition I assent to: "If the 
jury find that Mr. Lilienthal failed to make 
return of all the goods sold which he had 
purchased of other manufacturers, such fail- 
ure is no evidence to support a verdict of 
condemnation, unless it was with a fraudu- 
lent intent on the part of Mr. Lilienthal, or 
of the persons employed in making such re- 
turns." 

The ninth proposition is this: "If the jury 
shall find that, in 1865,"— this is the Kearney 
& Waterman transaction again— "Mr. Lilien- 
thal returned for taxation, and paid a tax of 
twenty-five cents per pound upon, thirty-four 
hundred pounds and thirty-six hundred 
pounds of tobacco shipped in 1867 to W. T. 
Coleman in California, then he became liable 
to no additional tax by reason of said ship- 
ment of said tobacco at that time." There 
is no doubt about that. If the government 
should sue Mr. Lilienthal to-day for fifteen 
cents a pound tax on that tobacco, it would 
be a perfect defence for him to show that he 
had paid twenty-five cents a pound tax up- 
on it. 

The tenth proposition I assent to: "If the 
jury shall find that, at the time of the ship- 
ment of the thirty-four hundred pounds and 
thirty-six hundred pounds of tobacco, in 
1867, to W. T. Coleman in California, the 
claimant believed that all the tax due there- 
on to the government had already been paid, 
then his failure to return said tobacco for 
taxation upon said shipment is no evidence 
of fraudulent intent on the part of the claim- 
ant." That is a correct proposition. If you 
.believe that Mr. Lilienthal, with his knowl- 
edge of that transaction of 1865, with the 
view of it held by him, which he testified to 
here, believed that the tax was due to the 
government - at the time he paid it, he could 
have had no fraudulent intent; and it is for 
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you to say what his belief was, in regard to 
its bearing upon the question of intent, but 
it must, as I have said before, have been a 
payment of a tax which Mr. Liiienthal hon- 
estly believed at the time he was bound to 
pay, and not a payment of a tax merely, be- 
cause it was going to be raised the next day 
to thirty-five cents a pound. 

The eleventh proposition I assent to: "The 
words, 'in fraud of the internal revenue laws,' 
as used in the forty-eighth section of the act 
of June 30th, 1864, are simply equivalent to 
the words, 'in fraud of the internal revenue.' " 
The twelfth proposition I assent to: "Acts 
in violation of the internal revenue laws are 
not acts in fraud of the internal revenue 
laws, within the meaning of section 48, un- 
less such acts are accompanied by an intent 
to defraud the United States." That is an 
abstraction which I certainly should not care 
to dissent from. 

The other two propositions are questions of 
fact, addressed to me, to charge you that 
there is no evidence of this or that, which 
I decline to charge. 

The propositions on the part of the govern- 
ment are substantially what I have already 
stated, but I will go over them, for the pur- 
pose of saying that I assent to them. 

"First. If the jury find that the books, ex- 
hibits Nos. 138 and 138a, were kept by Mr. 
Liiienthal, or his agents, as and for the ac- 
count in book form required to be kept by the 
provisions of the ninetieth section of act of 
June 30th, 1864, as amended by the ninth 
section of the act of July 13th, 1866, and that 
the said Liiienthal and his agents have there- 
in kept no account of the quantity of tobacco 
or snuff manufactured by said C. H. Liiien- 
thal at his faetoiy in Washington street, 
from August 1st, 1866, to January 1st, 1868; 
that quantities of tobacco and snuff were re- 
moved for sale and removed from the said 
place of manufacture during said period, and 
that no account of the tobacco and snuff so 
removed was kept, as of removals thereof, 
and no accurate account of the tobacco and 
snuff so removed was kept in any manner in 
said books;"— that refers to the sales over the 
retail counter, of which no record was kept as 
sales— "that large quantities of granulated 
tobacco, and other descriptions of tobacco, 
manufactured, were sold by Mr. Liiienthal 
during said period, and that no account of 
such sales, as sales, was kept in those books; 
that quantities of purchased and manufac- 
tured tobacco were sold and removed from 
the said premises during the period from Au- 
gust 1st, 1866, to December 1st, 1867, and 
that no accurate account of such sales or re- 
movals was kept in said books; that ex- 
hibits numbered 1 to 17, both inclusive, were 
furnished to the assistant assessor of the dis- 
trict by said C. H. Liiienthal or his agents, 
as true and accurate abstracts of all such 
sales and removals, and were not true and 
accurate abstracts thereof;"— that means, 
not that they were not true and accurate ab- 
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stracts of the books which Mr. Liiienthal 
kept, not that Mr. Denneker did not transfer 
them accurately from his tax book into the 
return, but that they were not, as recorded 
by Mr. Davis, true and accurate abstracts of 
the actual transactions— "that the annual in- 
ventories, exhibits IS and 19, were made out 
and delivered by said C. H. Liiienthal to the 
assistant assessor of the district, severally, 
as true statements and inventories of the 
matters and things therein contained, as re- 
quired by the said 90th section, as amended 
as aforesaid; that it appears, from said in- 
ventory and abstracts, that much more chew- 
ing tobacco and fine shorts was manufac- 
tured in said manufactory during the year 
1867, than was declared upon said abstracts 
to have been manufactured; that a large 
quantity of smoking tobacco manufactured 
on said premises had been sold or removed 
during the year 1S67, which had not been re- 
turned for taxation upon the said abstracts, 
and of which no account was contained 
therein, or in the said books, exhibits Nos. 
138 and 138a— then, the burden of proof is up- 
on the claimant to satisfy the jury that the 
j tobacco so manufactured on said premises, 
and sold or removed, without due account, 
return and entry made ^hereof in the said 
books and abstracts, in the manner required 
by law, was not so sold and removed in fraud 
of the internal revenue laws, and with intent 
to evade the taxes thereon; and, if the claim- 
ant shall not have so satisfied the jury of his 
intent respecting the same, the jury may 
infer that the claimant's intent in respect of 
the same was fraudulent, and that his pos- 
session of the goods in suit was with the like 
intent." 

I also charge the second proposition: "If 
the jury find that, prior to August 1st, 1SGG, 
when the act of July 13th, 1866, went into 
effect, changing, in some respects, the rates 
of taxation on manufactured smoking to- 
bacco, a brand of smoking tobacco known 
as 'extra long smoking tobacco' had been 
manufactured by 0. H. Liiienthal, by cut- 
ting together stripped or stemmed leaf, and 
stems, in certain proportions, and had been 
sold and returned for taxation by him as 
'smoking tobacco,' subject to a tax of thir- 
ty-five cents per pound, under the existing 
law; that, from the time said act of July 
33th, 1866, went into effect, the said 'extra 
long smoking tobacco,' manufactured as 
aforesaid, was entered by said Liiienthal in 
the account required to be kept in book 
form, by the ninetieth section of the act of 
June 30th, 1864, as amended by the ninth 
section of the act of July 13th, 1866, of sales 
and removals of manufactured tobacco, as 
'chewing tobacco,' and was returned upon 
the abstracts of said accounts required to 
be furnished monthly to the assistant as- 
sessor of the district, by said section, as 
'chewing tobacco,' subject to a tax of forty 
cents per pound, under the provisions of 
said act of July 13th, 1866; that, after the 
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said 1st day of August, 1866, said C. H. 
Lilienthal varied tlie process of manufac- 
turing said 'extra long smoking tobacco,' by 
merely increasing the proportion of stem, 
and, from the 21st day of August, 1866, in 
each monthly return during the years 1866 
and 1867, returned for taxation sales and re- 
movals of large quantities of the 'extra long 
smoking tobacco' so manufactured, as 
'smoking tobacco,' subject to a tax of fif- 
teen cents per pound, under the provisions 
of said act of July 13th, 18D6; that the said 
'extra long smoking tobacco' returned as 
'chewing tobacco,' for taxation, at the rate 
of forty cents per pound, was sold at sev- 
enty cents per pound, and the said 'extra 
long smoking tobacco,' returned as 'smok- 
ing tobacco,' for taxation, at the rate of fif- 
teen cents per pound, was sold at the rate of 
sixty cents per pound; that no officer of in- 
ternal revenue was advised by O. H. Lilien- 
tbal, or his agents, of the said practice of re- 
turning the said 'extra long smoking tobac- 
co,' for taxation, at fifteen cents per pound; 
that the commissioner of internal revenue 
had published his instructions and opinion 
that tobacco so manufactured was subject, 
under the said act of 1866, to the tax of for- 
ty cents per pound, as 'smoking tobacco,' and 
never directly or indirectly countenanced or 
sanctioned the practice of said O. BL Lilien- 
thal in returning the said 'extra long smok- 
ing tobacco;' and if the jury believe, from 
these facts, that said Lilienthal and his 
agents made the said change in the process 
of manufacturing the said 'extra long smok- 
ing tobacco,' and the said change in the man- 
ner of returning the same for taxation, dur- 
ing the said period from August 1st, 1866, 
to January 1st, 1868, for the purpose of sell- 
ing and removing the same in fraud of the in- 
ternal revenue laws, and with intent to 
evade the payment of taxes thereon, then 
they would have a right to infer that the 
claimant and his agents had the like intent 
with respect to the property in suit." 

I believe those are all the considerations 
which it is necessary to present to you in re- 
gard to this matter. You have listened pa- 
tiently to the evidence, and to the summing 
up of the counsel, which has been exceeding- 
ly clear and thorough on both sides, and it is 
for you to say, on your oaths, what you be- 
lieve to have been the intent of Mr. Lilien- 
thal in respect to this property so seized. If 
the government has not made out, to your 
satisfaction, that such intent to commit a 
fraud upon the law, or to evade the payment 
of taxes, in respect either to the goods on 
hand, or to the goods to be manufactured 
out of raw materials on hand, existed on 
the part of Mr. Lilienthal at the time the 
goods were seized, your verdict will be for 
the claimant. 

Mr. Rollins (counsel for the claimant), aft- 
er taking several exceptions to the charge, 
said: Your honor charged our 10th request, 
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as requested, but, in commenting on it, you 
stated to the jury, that, if they should find 
that Mr. Lilienthal believed that he was 
bound to pay that tax in March, 1S65, 'and 
did pay it, then his failure to return the to- 
bacco for tax in 1867 was no evidence of 
fraudulent intent. I take exception to that 
part of your honor's charge, and request your 
honor to charge, that, if Mr. Lilienthal be- 
lieved that he had a right to pay, independent 
of any question whether he was bound to 
pay, the fact that he did not subsequently 
pay in 1S67 is no evidence of fraudulent in- 
tent 

THE COXJET.— That is a new proposition, 
and is not embraced in the one you handed to 
me. 

Mr. Rollins.— I ask your honor so to charge. 

THE COURT— I do so charge— that, if- Mr. 
Lilienthal believed honestly, when he paid 
that tax, on the 31st of Mareh, 1865, that, as 
between him and the government, he, as a 
tobacco manufacturer had, at that time, a 
right to pay that tax, there was no fraudu- 
lent intent in his so doing. There is no doubt 
of that. 

Mr. Rollins.— I also take exception to your 
honor's charging as requested by the district 
attorney, in both instances. We endeavored 
to embraee in our requests all we deemed 
important, but one thing is suggested by your 
honor's charge, which, I have no doubt, your 
honor will charge, and that is this— that, if 
the jury shall believe that the mode of re- 
turning for taxation the goods sold over the 
retail counter, by returning them at the 
time they were transferred to such retail 
counter, 'was adopted for the convenience of 
the claimant, and used without any fraudu- 
lent intent on the part of Mr. Lilienthal or 
his agents in his business as a manufacturer, 
such fact furnishes no evidence in support of 
a verdict of condemnation in this ease. 

THE COURT.— Yes, that is true. The mere 
naked fact that that was unlawful does not 
amount to anything; but if, it being so un- 
lawful, the jury believe there was a fraudu- 
lent intent in so doing, it is to be taken into 
consideration. If the jury believe there was 
no fraudulent intent in it, it is not to be tak- 
en into consideration. 

Mr. Rollins.— We made no request to charge 
as to the rate of tax that was really due on 
the "extra long smoking tobacco," and we 
are inclined to think that the proposition of 
your honor, that it makes no difference, for 
the purposes of this ease, what the rate of 
tax was, is correct, but, at the same time, 
as this case involves such a large sum of 
money, we are unwilling that any failure on 
our part to take proper exceptions should 
occur, and, therefore, we ask your honor to 
charge as follows: "If the jury find that, in 
the process of manufacturing the 'extra long 
smoking tobacco,' a portion of the stem was 
removed from the leaf, and an amount of 
stem fully equal to or exceeding the quan- 
tity removed was subsequently, during said 
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process, added to and intermingled with the 
leaf, so that, in point of fact, the manufac- 
tured product was composed of' both stem 
and leaf, and so sold, that tobacco was, be- 
tween August, 1S66, and the date of seizure, 
liable to a tax of only fifteen cents per pound, 
and was properly returned at that rate." 

THE COURT.— I refuse to charge that. 

Mr. Rollins.— To which refusal I except. I 
also ask your honor to charge, "that the 'ex- 
tra long smoking tobacco,' if manufactured 
in the manner testified to by Mr. Denneker, 
was smoking tobacco made in part of stems, 
and was liable, under the act of July 13th, 
1SG6, to a tax of fifteen cents per pound, 
during all the time subsequent to August 1st, 
1S66, and prior to the date of the seizure of 
the property proceeded against in this ac- 
tion." 

THE COURT.— I decline to charge that. ' 

Mr. Rollins.— To which I except. I also 
ask your honor to charge, "that, if the 'extra 
long smoking tobacco' returned as liable to 
the fifteen cents rate, was manufactured in 
the manner stated in the testimony of Mr. 
Denneker, and contained a quantity of stem 
as great as, or greater than, that which grew 
with the leaf contained in said tobacco, then 
the said tobacco was liable, between August 
1st, 1866, and the time of the seizure of the 
property herein proceeded against, to the fif- 
teen cents tax, as returned." 

THE COURT.— I decline to charge that. 

Mr. Simons, Asst. Dist Atty.— As they have 
taken formal exceptions, we wish to do the 
same on our part. We ask your honor to 
charge as follows, which is the converse of 
their proposition on the law point? "That 
the tobacco manufactured by C. H. Lilien- 
thal, and sold by him, from the 1st day of 
August, 1S66, through the years 1866 and 
1867, under the name of 'extra long smoking 
tobacco,' and returned for tax as 'smoking 
tobacco,' at the rate of fifteen cents per 
pound, was smoking tobacco stemmed or but- 
ted, within the meaning of the provisions of 
the ninety-fourth section of the act of con- 
gress, approved June 30th, 1S64, as amended 
by the ninth section of the act of congress, 
approved July 13th, 1866, and subject, by 
such provisions, to a tax of forty cents per 
pound on such sales." 

THE COURT.— I decline so to charge; and 
I refuse to charge in accordance with any 
of the propositions respecting the proper rate 
of tax on the "extra long smoking tobacco," 
not that I agree with, or dissent from, any of 
such propositions, but because I do not sup- 
pose it to be necessary for the purposes of 
this case so to charge. 

The jury returned a verdict in favor of 
the government, condemning the property 
seized. 

[Motions for new trial and in arrest of judg- 
ment were subsequently overruled. See Cases 
Nos. 16,106 and 16,106a.] 

All the rulings of the court, in its charge, 



were affirmed by the circuit court (Woodruff, 
Circuit Judge), on writ of error, in December, 
1S72. [Not reported.] 



Case No. 16,106. 

UNITED STATES v. QUANTITY OF TO- 
BACCO. 

[6 Ben. 68.] i 

District Court, S. D. New York. May, 1872.2 

Internal Revenue— Tax on Tobacco— Pretend- 
ed and Actual Sale — Evidence of Puevious 
Evasions of the Revenue Law — Intent. 

1. Under the 90th and 94th sections of the 
internal revenue act of June 30, 1864 (13 Stat. 
224), as amended by the act of July 13, 1866 
(14 Stat. 150), and the 61st and 84th sections 
of the act of July 20, 1868 (15 Stat. 152, 153), 
a completed sale or a completed removal of 
manufactured tobacco is a necessary prelimi- 
nary to the accruing, assessment and payment 
of the tax upon it. 

2. But the provision in the 48th section of 
the act of 1864, as amended by the act of 1866, 
which provides for the forfeiture of goods "on 
which taxes are imposed by the provisions of 
law, which shall be found in the possession or 
custody, or within control, of any person or 
persons, for the purpose of being sold or re- 
moved by such person or persons in fraud of 
the internal revenue laws," does not require 
that there should have been a completed sale 
or removal of such goods. 

3. The provision in the said 48th section, in 
respect to the forfeiture of raw materials, is 
not dependent on the provision in regard to 
taxable articles, so as to make the forfeiture of 
the raw materials dependent on their being 
seized in the possession of a person in whose 
possession forfeitable taxable articles are 
found. 

4. Under the said 48th section the corpus 
delicti is the possession of the specified prop- 
erty with the specified fraudulent purpose or 
design, without the doing of any overt act in 
respect of it 

5. Evidence of the manifestation of a like 
fraudulent intent at prior times, in respect to 
kindred matters, may be offered to prove the 
existence of the fraudulent purpose or design 
mentioned in the 48th section, as to the articles 
in question. 

[Cited in brief in Doane v. Lockwood, 115 
111. 491, 4 N. E. 500.] 

6. Under the 94th section of the act of June 
30, 1864, above cited, as amended by the 9th 
section of the act of July 13, 1866, tobacco 
made of leaves from which part of the stems 
had been removed, and to which an equal pro- 
portion of other stems, prepared in a certain 
way, had been added, and which had not been 
sweetened, was taxable at forty cents a pound, 
after the 1st of August, 1866. 

7. A manufacturer of tobacco made a pre- 
tended sale of a quantity of tobacco on the 
day before an act increasing the tax on it wont 
into effect, and paid the tax as on a sale. The 
increased tax went into operation, and was 
afterwards reduced again below the former 
rate. After the reduction he sold the tobacco, 
but made no return of the sale and paid no tax 
on it: Held, that the transaction was illegal, 
and that the manufacturer had no right to 
pay the tax when he did. 

i [Reported by Robert D. Benedict Esq., and 
here reprinted by permission.] 

2 [Affirmed by circuit court; case unre- 
ported.] 
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8. It was also the course of business, in his 
establishment, to remove from the wholesale 
department to the retail department a quanti- 
ty of tobacco at once, and to make a return 
and pay tax on it as one sale, and not to make 
any record, or return or pay any tax on the 
actual sales of it in the retail department: 
Held, that this was an illegal mode of doing 
business, and that it was for the jury to say 
what was the intent of the manufacturer m 
adopting that mode. 

[This was an information of forfeiture 
against a quantity of tobacco, charging a 
violation of the internal revenue laws. A 
verdict of condemnation was returned by the 
jury (Case No. 16,105), and the claimant has 
now moved for a new trial.] 

George T. Curtis, for claimant. 
Thomas Simons, Asst. U. S. Dist Atty. 

BLATCHFOKD, District Judge. The first 
four grounds urged, on the part of the claim- 
ant, as a reason for granting a new trial in 
this ease, are, that the court erred "in in- 
structing the jury that they could find a 
verdict in favor of the United States on the 
issue made by the information and answer, 
without any proof, on the part of the United 
States, tending to show that any taxes had 
become due, or had been imposed, upon the 
manufactured tobacco seized on the claim- 
ant's premises, and without any proof, on the 
part of the United States, tending to show 
that the claimant had sold, or removed from 
his premises for consumption, or was, at the 
time of the seizure, engaged in selling or re- 
moving from his premises for consumption, 
any of the manufactured tobacco so seized;" 
and "in instructing the jury, in the absence 
of any proof that taxes had become imposed 
on the said manufactured tobacco, and that 
the claimant had sold or removed, or was en- 
gaged in selling or removing, any part of 
the same, without paying such taxes, that 
the jury could infer, from previous alleged 
evasions, or attempts at evasion, of the rev- 
enue laws, by the claimant, an intent to 
sell or remove the said manufactured to- 
bacco without paying the taxes that might 
become due thereon, and, from such intent, 
so found, find a forfeiture of the said manu- 
factured tobacco so seized as aforesaid;" and 
"in instructing the jury, in the absence of 
any proof that the claimant had sold or re- 
moved, or was engaged in selling or remov- 
ing, any manufactured tobacco on which 
taxes had been imposed by law, without pay- 
ing, and without intending to pay, the said 
taxes, that they could infer, from previous 
alleged evasions, or attempts at evasion, of 
the revenue laws, by the claimant, a purpose 
to sell or remove the manufactured articles 
which he might thereafter make from the 
raw materials seized, without paying the 
taxes that would become due thereon, and, 
from such purpose, so found, find a forfeit- 
ure of the said raw materials;" and "in re- 
fusing to give to the jury the instructions 
irayed for in the 13th and 14th of the claim- 
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ant's prayers for instructions, and in giving 
to the jury the 1st and 2d of the instructions 
prayed for by the district attorney.":* 

The 13th and 14th of the claimant's prayers 
for instruction were as follows: "(13) That 
there is no evidence, in this action, that, at 
the time of the finding or seizure of the prop- 
erty in this action, the claimant had not paid 
all the taxes due on all the goods, wares, 
merchandise, articles, or objects, which had 
been, before that date, manufactured at his 
factory and sold or removed therefrom. (14) 
That there is no evidence, in this action, that 
any goods, wares, merchandise, articles, or 
objects on which taxes were imposed by the 
provisions of law, manufactured at the fac- 
tory of Mr. Lilienthal, were ever sold or re- 
moved by him, or by any other person, in 
fraud of the internal revenue laws, or with 
design to avoid payment of said taxes." 

The prosecution in this suit is founded on 
that part of the 48th section of the act of 
June 30, 1864, as amended by the 9th section 
of the act of July 13, 1866 (14 Stat. Ill), 
which is in these words: "All goods, wares, 
merchandise, articles, or objects, on which 
taxes are imposed by the provisions of law, 
which shall be found in the possession, or 
custody, or within the control, of any per- 
son or persons, for the purpose of being sold 
or removed by such person or persons in 
fraud of the internal revenue laws, or with 
design to avoid payment of said taxes, may 
be seized by the collector or deputy collector 
of the proper district * * * and the same 
shall be forfeited to the United States; and 
also all raw materials found in the possession 
of any person or persons intending to manu- 
facture the same into articles of a bind sub- 
ject to tax, for the purpose of fraudulently 
selling such manufactured articles, or with 
design to evade the payment of said tax; and 
also all tools, implements, instruments, and 
personal property whatsoever, in the place 
or building, or within any yard or enclosure, 
where such articles, or such raw materials, 
shall be found, 'may also be seized by any 
collector, or deputy collector, as aforesaid, 
and the same shall be forfeited as aforesaid." 
It is claimed that the court put an erroneous 
construction upon these provisions of the 4Sth 
section, in its charge to the jury. 

The point of the objection to the construc- 
tion which the court gave to the section is, 
that the fact, or the corpus delicti, to be 
proved, under the section, is not a mere state 
of mind, or intent, on the part of the per- 
son in whose possession the goods, &c., or 
the raw materials, are found, to commit, at 
some time, the wrongful act, as against the 
government, specified in the section, but is 
the doing of a certain act, with a certain 
intent It is conceded, that, if merely such 
intent is the thing to be proved, the evidence 



s For the 1st and 2d instructions prayed for 
by the district attorney, and here referred to, 
see [Case No. 16,105. See, also, Id. 16,106a.] 
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given in this case as to the former wrongful 
acts and omissions on the part of the claim- 
ant, was not only competent, but was suffi- 
cient, if believed by the jury, to establish 
the intent mentioned in the section and aver- 
red in the information. The trial was con- 
ducted throughout on the principle, that, to 
recover, it was only necessary for the gov- 
ernment to prove the possession by the claim- 
ant, at the time of the seizure, of the man- 
ufactured goods and the raw materials, and 
the finding, in the prescribed situation, of 
the other personal property proceeded against, 
and the fact that the manufactured goods 
were taxable goods, and that the claimant 
intended to manufacture the raw materials 
into taxable goods, and that he had the 
fraudulent intent specified in the section in 
respect to such taxable goods, manufactured 
and to be manufactured. It is contended 
that this view of the statute is erroneous; 
that the proper construction of so much of 
the section as precedes the provision in re- 
gard to raw materials is, that, when any 
goods, &c, such as are described, have had 
taxes imposed on them by the operation of 
the law, they shall be forfeited if they are 
sold or removed without the payment of 
such taxes; that, by the 94th section of the 
act of June 30, 1864, both as it originally 
stood (13 Stat. 264), and as amended by the 
9th section of the act of July 13, 1866 (14 
Stat 128), taxes do not become payable on 
manufactured tobacco, until it is sold, or 
consumed or used by its manufacturer, or re- 
moved for consumption, or for delivery to 
others than agents of the manufacturer 
within the United States, and, by the 90th 
section of the said act of June 30, 1864, as 
amended by the 9th section of the said act of 
July 13, 1S66 (14 Stat. 125), the tax imposed 
on the manufacturer of tobacco, snuff and 
cigars, is held to accrue upon the sale or re- 
moval from the place of manufacture, unless 
removed to a bonded warehouse; that the 
words, in the 48th section, "found in the pos- 
session, or custody, or within the control, of 
any person or persons, for the purpose of be- 
ing sold or removed by such person or per- 
sons," are equivalent to the words "found in 
the act of being sold or removed," because 
the tax is imposed in consequence of the sale 
or removal, and not in consequence of the ex- 
istence of the purpose to sell or remove; that 
there must have been a sale or removal, or 
the goods must be found in the act of being 
sold or removed, for them to be in the condi- 
tion prescribed of being goods "on which 
taxes are imposed by the provisions of law;" 
that there can be no purpose to sell or re- 
move in fraud of the law, or with design to 
avoid the payment of taxes, without an overt 
act of sale or removal done or attempted, 
because the overt act of sale or removal is 
what causes the taxes to be imposed, and the 
taxes the payment of which it is supposed 
there is a design to avoid, are taxes which 
have accrued or are accruing by the act of 



sale or removal; that, as a mere purpose in 
regard to sale or removal does not impose 
taxes on the goods, and no taxes are im- 
posed until there is an act of sale or removal, 
done or attempted, the words, "avoid pay- 
ment of said taxes," can only apply to taxes 
which have become payable; that a purpose 
to defraud the revenue of something can 
only exist in respect to something to which 
the revenue is at the time entitled; that, in 
respect to so much of the 48th section as re- 
lates to raw materials, and to tools, &c, the 
provisions mean, that, where a case of for- 
feiture exists, as specified in the preceding 
part of the section, in respect to goods on 
which taxes have become payable, not only 
may such goods be forfeited, but also all 
raw materials found in the possession of 
the same person in whose possession such 
goods are found, he intending to manufac- 
ture such raw materials into articles of a 
kind subject to tax, for the purpose of fraud- 
ulently selling such manufactured articles, 
or with design to evade the payment of said 
tax, and also all tools, &c, in the place, &c, 
where such articles or such raw materials 
are found; that the clauses making up the 
provisions for forfeiture are not to be read 
disjunctively, but connectedly, the forfeit- 
ures being connected with each other and 
succeeding each other, when manufactured 
articles, raw materials, and tools, &c, are 
seized in the hands of the same person; and 
that the purpose of the act is to have a 
statute applicable to all manufacturers 
whose productions are liable to pay taxes, 
whereby, whenever any taxes have become 
due on any of the manufactured articles, and 
they have become liable to seizure and for- 
feiture under the 48th section, in the hands 
of the manufacturer, not only may they be 
seized, but his raw materials may be seized 
and forfeited, if his intent is to make them 
into taxable articles, and to sell or remove 
such articles without paying the tax on 
them, and all tools, &c, found on the same 
premises, may be seized and forfeited. 

In support of the views urged on the part 
of the claimant as to the proper construction 
of the 48th section, it is alleged, that, if that 
section makes a mere intent a cause of for- 
feiture, it is the first time, in the history of 
such legislation, that a mere intent has been 
made a cause of forfeiture. It is also urged, 
that there is no reason to suppose that con- 
gress intended to make the possession of 
property, the mere possession of which gen- 
erally is innocent, coupled with an intent to 
do something wrongful with it at some fu- 
ture time, a cause for the forfeiture of such 
property; and that a statute which should 
authorize the seizure and forfeiture of such 
property, on proof merely of an intent to vio- 
late the law in dealing with it in a certain 
manner at a future time, would be an un- 
reasonable seizure, and in violation of the 
fourth amendment to the constitution of the 
United States. 
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Not only does the Goth section of the act 
of 1864. as amended by the act of I860, be- 
fore referred to, provide, that "the tax im- 
posed upon the manufacturer of tobacco, 
snuff and cigars shall be held to accrue upon 
the sale or removal from the place of manu- 
facture, unless removed to a bonded ware- 
house," but the 61st section of the act of 
July 20, 1868 (15 Stat. 152, 153), provides, 
that "upon tobacco and snuff which shall be 
manufactured and sold, or removed for con- 
sumption or use, there shall be collected and 
assessed the following taxes," and the Slst 
section of the last named act (Id. 160), con- 
tains the same provision in regard to cigars. 
So, also, by the 94th section of the act of 
1864, as amended by the act of 1866, before 
, referred to, taxes do not become payable on 
any of the manufactured articles specified in 
that section, untf 1 they are sold, or consumed 
or used by the manufacturer, or removed 
for consumption. It is quite apparent, from 
these provisions, that a completed sale, or a 
completed removal, of the manufactured ar- 
ticle, is a necessary preliminary to the ac- 
cruing, assessment and payment of the tax 
upon it. Until such completed sale or com- 
pleted removal has taken place, the manu- 
facturer is not compellable to pay the tax, 
and it has not accrued so as to be capable 
of being assessed and collected. If, then, 
the words "taxes are imposed," in the 48th 
section, require that the taxable article shall 
have been sold or removed, so as to cause the 
tax to have accrued and to be payable upon 
it, and if those words are equivalent to the 
words "have accrued and become payable," 
it is difficult to see how such article can 
ever be found in the hands of its manufac- 
turer, with the intent to sell or remove it 
with design to avoid payment of the tax, so 
as to be subject to forfeiture in his hands, 
under that section. The section would, un- 
der such circumstances, be wholly inapplica- 
ble to manufactured articles in the hands of 
their manufacturer, where the application of 
the section is most beneficial, and would 
only apply to such articles after they had 
gone into the hands of purchasers from him. 
The meaning of the words "taxes are im- 
posed," as used in the 48th section, may be 
deduced from the meaning of the word "im- 
posed," and of kindred words, where used 
in other portions of the internal revenue laws. 
Thus, the language, before cited, of the 90th 
section of the act of 1864, as amended by the 
act of 1866, is, that "the tax imposed" on the 
manufacturer of tobacco shall "be held to 
accrue upon the sale or removal from the 
place of manufacture." Here, the word "im- 
posed" clearly means "declared to be collecta- 
ble." The tax declared to be collectable on 
manufactured tobacco is to be held to accrue 
and become assessable and payable, on the 
sale or removal of such tobacco from the 
place of manufacture. In analogy to this use 
of the word "imposed," it is proper to say, 
that, where, in the 48th section, the words 



"articles on which taxes are imposed by the- 
provisions of law" are used, they mean "arti- 
cles on which taxes are, by the provisions of 
the law, declared to be collectable, when such 
articles shall be sold or removed." 

Again, the provisions of a subsequent part 
of the 48th section show what the word "im- 
posed" means, in the previous part of that 
section, and what the words "subject to tax" 
mean, in the clause in reference to raw mate- 
rials intended to be manufactured "into arti- 
cles of a kind subject to tax." The section, 
after the forfeiture clauses, proceeds to say; 
"Any person who shall have in his custody or 
possession any such goods, wares, merchan- 
dise, articles, or objects, subject to tax, as 
aforesaid, for the purpose of selling the same, 
with the design of avoiding payment of the 
taxes imposed thereon, shall be liable to a 
penalty of five hundred dollars, or not less 
than double the amount of taxes fraudulently 
attempted to be evaded, to be recovered in 
any court of competent jurisdiction." If, in 
this clause, the words "articles subject to tax" 
are held to . mean "articles on which taxes 
have accrued and become payable, because of 
a sale or removal," the clause can have no ap- 
plicability to a manufacturer of the arti- 
cles. But, the good sense of the words 
means "articles on whieh taxes are declared 
to be collectable," and, in respect to those, 
if the purpose exists of selling them with 
the design of avoiding payment of the taxes 
"imposed thereon " that is, payment of the 
taxes declared to be collectable thereon, the 
penalty attaches. So, the raw materials are 
materials intended to be manufactured into 
articles of a kind on which taxes are declar- 
ed to be collectable. There is every reason 
to suppose that the word "imposed," in re- 
spect to taxes on articles, in the two places 
in which it is used in the 48th section, and 
the words "subject to tax," in respect to 
articles, in the two places in which those 
words are used in that section, mean the 
same thing: and there is no reason to sup- 
pose the contrary. If that be so, then the 
words "subject to tax" cannot mean "on 
which taxes have accrued and become pay- 
able because* of sale or removal," because, 
in respect to the clause regarding raw ma- 
terials, the manufactured articles have no 
existence, so as to be taxable. The fact, 
that the expression is "articles of a kind sub- 
ject to tax," can make no difference, for, the 
second time the words "subject to tax" are 
used, the expression is "subject to tax as 
aforesaid," and the only time the expres- 
sion "subject to tax" is previously used in 
the section is in the form of words "of a kind 
subject to tax." 

In order to maintain the theory of the 
claimant, that the words "are imposed" mean 
"have accrued and become payable," it is 
also necessary that the further view should 
be maintained, that the three clauses of for- 
feiture are to be read connectedly, and net 
disjunctively. But, it would seem to be a. 



U. S. v. QUANTITY (Case No. 16,106) 



[27 Fed. Cas. page 654] 



conclusive objection to reading tlie clause in 
regard to raw materials otherwise than dis- 
junctively in respect to the first clause, that 
the clause in regard to raw materials says, 
"all raw materials found in the possession 
of any person or persons," &c, and does not 
say, "all raw materials found in the posses- 
sion of such person or persons," &c, refer- 
ring to the person or persons in whose pos- 
session the articles on which taxes are im- 
posed are found. The words of the statute 
are, "on which taxes are imposed by the pro- 
visions of law." It is reasonable to suppose 
that the word "imposed," in the connection 
in which it is found in this clause, is used in 
the same sense in which it is used, in a like 
connection, in other provisions of the same 
statute, and in kindred provisions of other 
revenue laws. On examination, it will be 
found, that the word "imposed," in such 
connection, is not used in the act of June 30, 
1864, and in other revenue laws, in the sense 
contended for by the claimant. The 173d sec- 
tion of the act of June 30, 1864 (13 Stat 304), 
speaks of "the duty imposed by any exist- 
ing law," and of no duty having been "impos- 
ed" "by any former act," and of the duty 
"imposed" "by the terms of this act;" and 
the same terms are used in the 70th section 
of the act of July 13, 1866 (14 Stat 173). The 
170th section of the said act of 1864 (13 Stat. 
305) speaks of a "tax or duty" "imposed by 
law." The 96th section (Id. 272) speaks of 
materials "upon which no duties have been 
imposed by law." The 97th section (Id. 273) 
speaks of "duties imposed by law enacted 
subsequent" to the making of a contract, on 
articles to be delivered under such contract. 
The 16th section of the act of Mareh 3, 1865 
{Id. 486) speaks of the "duty imposed by any 
previous act." Section 10 of the act of July 
13, 1866 (14 Stat. 150) provides, that "no 
manufactured wire shall pay a greater tax 
than that imposed on number twenty wire 
gauge." Section 11 of the act of March 2, 
1867 (Id. 476) speaks of the "taxes now im- 
posed by law" on manufactures of iron. The 
1st section of the act of March 2, 1867 (Id. 
559) speaks of "the duties now imposed by 
law" on the articles mentioned in that sec- 
tion; and the 2d section of the same act (Id. 
361) speaks of "the duties heretofore im- 
posed by law" on certain articles. The lan- 
guage, before referred to, of the 90th section 
of the act of June 30, 1864, as amended by the 
"9th section of the act of July 13, 1866 (Id. 
125), is very marked, in this respect where 
it says, that "the tax imposed upon the man- 
ufacturer of tobacco" "shall be held to ac- 
crue upon the sale or removal from" the place 
of manufacture," clearly showing that, when 
the tax or duty is spoken of as "imposed" 
hy the statute, that means that it is de- 
clared to be collectable when some event 
specified shall occur, although the tax or duty 
does not accrue or become payable on the 
particular article until the occurring of tiw 
■event Many similar instances could be re- 



ferred to, of such use, in revenue laws, of 
the words "imposed by the provisions of 
law," and like words, in respect to taxes and 
duties. 

A use of the words "subject to duty or 
taxation under the provisions of this act," 
analogous to the use, in the 4Sth section, of 
the words "subject to tax," may be fouud 
in the 37th section of the act of June 30, 
1864 (13 Stat. 238), where provision is made 
that revenue officers may enter, in the day 
time, all places where any articles "subject 
to duty or taxation under the provisions of 
this act are made, produced, or kept, to ex- 
amine them, or the accounts required to be 
kept by their manufacturer respecting them." 
Under this provision, most certainly, the of- 
ficers are not restricted to entering a to- 
bacco manufactory, only when the articles 
made there have been sold or removed, so 
that the tax has acerued on them. 

A reading of the 48th section, giving the 
usual accepted meaning to the words found 
therein, seems to me to lead conclusively to 
the view, that congress intended to forfeit 
taxable articles, when held, especially by 
their manufacturer, for the purpose of being 
sold or removed in fraud of the revenue 
laws, or with design to avoid the payment 
of the taxes which would accrue thereon by 
reason of such sale or removal, and also to 
forfeit all raw materials when held by a 
person intending to manufacture them into 
taxable articles for the purpose of fraudu- 
lently selling such articles, or with design to 
evade the payment of the taxes which would 
accrue thereon when sold or removed, and 
also to forfeit all personal property found in 
the place where any such articles, or any 
such raw materials, are found; and that pos- 
session, with the specified purpose, design or 
intent, is all that is necessary to work the 
forfeiture. The provision, in the same sec- 
tion, that the possession of the taxable ar- 
ticles, for the purpose of selling them, witn 
the design of avoiding payment of the taxes, 
shall subject the possessor to a penalty of 
not less than double the amount of taxes 
fraudulently attempted to be evaded, is in 
harmony with the provisions in regard to 
forfeiture. The possession for such purpose 
renders the possessor liable to a penalty of 
double the amount of the taxes which, on a 
sale, would accrue on the articles. Such 
taxes are fraudulently attempted to be evad- 
ed when the articles are held for such pur- 
pose. 

The legislation of congress on the subject 
shows a uniform design in harmony with 
this view. The 114th section of the act of 
July 1, 1862, the first internal revenue act 
(12 Stat. 4S7), provided, that "all articles up- 
on which duties are imposed by the pro- 
visions of this act, which shall be found in 
the possession of any person or persons, for 
the purpose of being sold by such person or 
persons in fraud thereof, and with the design 
to avoid payment of said duties, may be 
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seized by any collector or deputy collector 
•who shall have reason to believe that the 
same are possessed for the purpose aforesaid, 
and the same shall be forfeited to the United 
States; * * * and any person who shall 
have in his possession any such articles, for 
the purpose of selling the same, with the de- 
sign of avoiding payment of the duties im- 
posed thereon by this act, shall be liable to 
a penalty," &c. The 4Sth section of the act 
of June 30, 1S64, as originally passed (13 
Stat. 240), carried out the same principle, by 
re-enacting the provisions of the 114th sec- 
tion of the act of 1862, and extending them, 
by providing for the forfeiture of raw ma- 
terials intended to be manufactured into ar- 
ticles to be sold in fraud of the internal rev- 
enue laws, or with design to evade the pay- 
ment of duties imposed by the provisions of 
law, and for the forfeiture of all personal 
property found in the same place with the 
articles on which duties are imposed, and 
intended to be used by the possessor of such 
raw materials in the fraudulent manufac- 
ture of such raw materials. The section was 
amended by the act of July 13, 1866, to read 
as before recited, being made more stringent 
as respected personal property, so as to cov- 
er all personal property found in the same 
place with either the articles or the raw 
materials, and without reference to the in- 
tended use of such personal property. 

No direct adjudication is found as to the 
construction of this section, in respect to the 
point taken by the claimant. Yet many con- 
demnations have been decreed under it, both 
in this court and in other courts, where 
the point was as open and proper to be taken 
as in this ease. But it does not seem to have 
been raised. There are, however, several 
cases where the language of the court indi- 
cates the view, taken by it of the general 
scope of the section. In U. S. v. One Still 
[Case No. 15,954], Mr. Justice Nelson says, 
that the 48th section is very comprehensive, 
and was so designed, and that the reason 
for the seizure of the articles on which taxes 
are imposed by law, and of the raw mate- 
rials, is, "for the fraudulent intent of the 
person in the possession or control of them, 
that is, an intent to defraud the public rev- 
enue by evading the tax." In U. S. v. Thirty- 
Six Barrels [Id. 16,468], Judge "Woodruff 
says, that the object of the 48th section is 
"to enable the government to anticipate and 
prevent the sale or removal, and to proceed 
to a forfeiture before the overt act of fraud 
is perpetrated;" that "it is enacted in view 
of the very great difficulty, if not impracti- 
cability, of following distilled liquors, after 
sale or removal, or of identifying them, if 
found, and, also, in view of the ease with 
which they may be passed into the hands of 
bona fide purchasers;" that "the fraudulent 
intent or design" of the person in possession 
of the spirits "is the cause of forfeiture;" 
that the object of the statute is to "prevent 
the accomplishment of meditated evasion and 



fraud;" that "it should be construed, so far 
as a fair interpretation of its language will 
permit, in a manner adapted to effect the 
purposes of its enactment;" that the section 
"has respect to the intentions, purposes, and 
designs of the party" in possession, which 
intentions, purposes, and designs are "the 
ground of the forfeiture, entirely irrespective 
of the difficulties which may lie in the way 
of accomplishing his intention;" and that 
the terms of the section must not receive "a 
narrow construction," "not called for by their 
fair, natural, and legal meaning," but must 
be construed "so as most effectually to ac- 
complish the intention of the legislature in 
passing it." The principles laid down by 
the supreme court of the United States, in 
its decision in the recent case of U. S. v, 
100 Barrels, 14 "Wall. [81 U. S.] 44, seem to 
me to fully sustain the construction I place 
upon the provisions of the 48th section. 

There seems to me to be no warrant for 
saying that there is any evidence to be found, 
in the 48th section, of any intention to make 
the provision in regard to raw materials de- 
pendent upon, and connected with, the pro- 
vision in regard to taxable articles, and to 
make a forfeiture of the raw materials de- 
pend upon their being seized in the posses- 
sion of a person in whose possession for- 
feitable taxable articles are found. The lan- 
guage manifests a plain intention that all 
raw materials found in the possession of any 
person who intends to manufacture them in- 
to articles of a kind subject to tax, for the 
purpose of fraudulently selling such manu- 
factured articles, or with design to evade the 
payment of taxes thereon, shall be seized and 
forfeited, without reference to the question 
whether manufactured articles of a kind sub- 
ject to tax are or are not found in tEe pos- 
session of the same person. In such case, all 
personal property whatsoever, found in the 
same place, building or inclosure where the 
raw materials are found, may be seized and 
forfeited. In the present case, the raw ma- 
terials were found in the possession of the 
claimant, and the bill of exceptions states 
that there was evidence tending to show that 
he intended to manufacture them into arti- 
cles of a kind subject to tax by the provi- 
sions of the internal revenue law in force 
at the time, and shows that evidence was 
given tending to show that the claimant had 
the purpose of fraudulently selling the man- 
ufactured articles to be made out of such 
raw materials, and designed to evade the 
payment of the taxes tnereon. Such evi- 
dence was, in my judgment, sufficient to 
warrant the verdict condemning the raw ma- 
terials. If they were properly condemned, 
then all the taxable manufactured articles, 
and other items of property, that were seized, 
were properly condemnable under the de- 
scription of '^11 personal property whatsoev- 
er," because they were found in the same 
place with such raw material. In this view, 
it is of no importance whether any manu- 
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factured articles on •which taxes had in fact 
accrued, were or were not found, in the pos- 
session of the claimant. 

Criticism is made on the fact, that the 
information, after averring the seizure, states 
that, "prior to said seizure, taxes were im- 
posed, by the provisions of law, upon the said 
tobacco," that is, the manufactured tobacco, 
"and the same, being so subject to the pay- 
ment of taxes as aforesaid, were found," 
&c; and, it is urged, that this language of 
the pleader shows that he interpreted the 
48th section as requiring that taxes should 
have accrued and become payable on such 
manufactured tobacco, and that, having al- 
leged this fact, it ought to have been proved, 
and was not proved. But the averment is 
not fairly susceptible of this interpretation. 
It goes on to say that such tobacco was 
found in a certain possession, for a specified 
purpose, against this 48th section. It refers 
to the section as the foundation of the for- 
feiture. As the section does not require that 
the tax should have accrued or become pay- 
able, the words "subject to the payment of 
taxes as aforesaid," having reference solely 
to the expression immediately preceding, that 
taxes were imposed on the tobacco by the 
provisions of law, are equivalent to no more 
than the expression "subject to tax as afore- 
said," which, as has been shown, is only a 
synonym for the words "on which taxes are 
imposed by the provisions of law." The al- 
legation, that, "prior to said seizure, taxes 
were imposed by the provisions of law" on 
the manufactured tobacco seized, is equiva- 
lent to no more than the allegation, that, 
when such tobacco was seized, it was an ar- 
ticle of a kind on which, under the law, a 
tax could accrue without its being further 
manufactured. 

Legislation equally stringent with that 
found in the 48th section, for the purpose of 
preventing meditated fraud, is to be met with 
in various parts of the internal revenue laws. 
The 43d section of the act of July 20, 186S 
(15 Stat. 142), provides, that any railroad com- 
pany, or transportation company, or person, 
who shall have in possession, with intent to 
transport, or to cause or procure to be trans- 
ported, any empty distilled spirits cask hav- 
ing on it a brand or stamp required by law 
for a cask containing distilled spirits, shall 
forfeit $300 for each such eask had in pos- 
session with such intent. The 72d section of 
the same act (Id. 156) provides, that any per- 
son who shall give away or accept any empty 
stamped tobacco- or snuff-box, shall be fined 
$100 and imprisoned for not less than twen- 
ty days and not more than one year. The 
S9th section of the same aet (Id. 162) pro- 
Aides, that any person who shall receive, 
give away, or have in his possession, any 
cigar tax stamp removed from any box of 
cigars, shall be deemed guilty of a felony, 
and fined not less than $100 nor more than 
$1,000, and imprisoned not less than six 
months nor more than three years. As, un- 



der the 4Sth section, the corpus delicti, and 
the only one, is the possession of the speci- 
fied property, with the specified fraudulent 
purpose or design, without the doing of any 
overt act in respect of it, there is no reason 
why the general principle, that intent may be 
proved by proving manifestations at prior 
times of like fraudulent intent in respect of 
kindred matters, should not be applied to the 
proving of the fraudulent purpose or design 
mentioned in the 48th section. In Wood v. 
U. S., 16 Pet. [41 U. S.] 342, 361, it is said, 
that, whenever a fraudulent intention is to 
be established, collateral facts tending to 
show such intention are admissible proof. 
The principle was applied by Judge Wood- 
ruff in U. S. v. 36 Barrels [Case No. 16,469], 
and in U. S. v. 18 Barrels [Id. 15,033]. In 
the present case the seizure took place on the 
25th of March, 186S, and the testimony as to 
the intent of the claimant in respect of the 
taxable tobacco and' the raw materials seized, 
was entirely testimony in respect to previous 
acts of omission and commisison in his estab- 
lishment, in conducting its business, in its re- 
lations to the internal revenue laws, which 
acts were claimed to have been in violation 
and fraud of such laws, and to have had in 
them a fraudulent intent on the part of the 
claimant. Those acts are concisely summed 
up in the two requests to charge on the part 
of the government. They consisted of a fail- 
ure to keep the required account of to- 
bacco and snuff manufactured from August, 
1866, to January, 186S; of tne removal for 
sale, and the removal from the place of man- 
ufacture, during that period, of quantities 
of tobacco and snuff, without any account 
thereof being kept, as of removals, and with- 
out any accurate account of the tobacco 
so received being kept in the statutory books; 
of the sale, during that period, of large 
quantities of manufactured tobacco, with- 
out any account of such sales, as sales, be- 
ing kept in such books; of the sale and 
removal from the claimant's premises, dur- 
ing all but the last month of that period, of 
quantities of purchased manufactured tobac- 
co, without any accurate account of such 
sales or removals being kept in such books; 
of the rendering to the assistant assessor, 
during the whole of that period, of untrue 
and inaccurate abstracts of such sales and re- 
movals; of the manufacture of much more 
chewing tobacco and fine cut shorts in the 
claimant's manufactory, during 1867, than 
was declared, on such abstracts, to have been 
manufactured; of the sale and removal, dur- 
ing 1867, of a large quantity of smoking to- 
bacco, manufactured on said premises, which 
was not returned for taxation on said ab- 
stracts, and of which no account was con- 
tained therein or in the statutory books; and 
of certain acts of the claimant (set forth in 
the second request to charge on the part of 
the government, before recited) in respect to 
the manufacture of "extra long smoking to- 
bacco," and in respect to returning it for tax- 
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ation, during the period before mentioned, 
evincing not only a purpose of selling and re- 
moving such tobacco in fraud of the internal 
revenue laws, and an intent to evade the pay- 
ment of taxes thereon, but resulting in the 
commission of such fraud and the evasion of 
the payment of a large amount of taxes. 

In respect to all of these acts, except those 
relating to the "extra long smoking tobacco," 
the court charged the jury, thai, if they be- 
lieved such acts were done by the claimant, 
the burden of proof was on the claimant to 
satisfy them that the tobacco so manufac- 
tured on his premises, and sold or removed 
without due account, return or entry being 
made thereof in such books and abstracts, in 
the manner required by law, was not so sold 
and removed in fraud of the internal revenue 
laws and with intent to evade the taxes 
thereon; and that, if the claimant had not 
so satisfied the jury of his intent respecting 
the same, they might infer that his intent 
in respect of the same was fraudulent, and 
that his possession of the goods in suit was 
with the like intent. In regard to the acts 
relating to the manufacture of the "extra 
long smoking tobacco" and the returning it 
for taxation, the court charged the jury, that, 
if they found that such acts were done by 
the claimant for the purpose of selling and 
removing such tobacco in fraud of the inter- 
nal revenue laws and with intent to evade 
the payment of taxes thereon, they would 
have a right to infer that the claimant and 
his agents had the like intent with respect 
to the property in suit. Elsewhere the court 
charged the jury, in substance, that, if the 
acts of the claimant between August, 1866, 
and January, 1S68, in respect to the "extra 
long smoking tobacco," showed an intent to 
defraud the government in regard to the tax 
upon such tobacco, and if his acts during the 
same period in regard to what was called the 
Orinoco tobacco, such acts being contrary to 
law, showed an intent to defraud the govern- 
ment, and if his acts in violating the law in 
regard to the keeping of the statutory books, 
and the unlawful and irregular character of 
the inventories and returns he made, showed 
an intent not to deal honestly with the gov- 
ernment, but to violate the law, the jury had 
the right to infer that a fraudulent intent 
existed in regard to the goods on hand in his 
establishment when it was seized. I per- 
ceive no error in these instructions. In crim- 
inal cases, the law presumes every unlawful 
act to have been criminally intended until the 
contrary appears, and throws on the accused 
the burden of disproving the intent; and the 
same presumption arises in civil actions, 
where the act complained of was unlawful. 
1 Greenl. Ev. § 34. In Cook v. Moore, 11 
Cush. 213, the question , was whether, to 
prove a wilful concealment of property by 
the defendant with a fraudulent purpose, 
contrary to the bankruptcy act of 1841, it was 
competent to show an intent, prior to the 
passage of that act, to defraud the plaintiff 
27FED.CAS. — 42 



of his debt by a fraudulent concealment andl 
conveyance of property. The court held that 
it was. They say: "Whenever the intent of" 
a party forms part of the matter in issue, up- 
on the pleadings, evidence may be given of 
other acts, not in issue, provided they tend tc 
establish the intent of the party in doing the* 
acts in question. The reason for this rule is 
obvious. The only mode of showing a pres- 
ent intent is often to be found in proof of a 
like intent previously entertained. 

Particular objection is made to the instruc- 
tion as to the burden of proof, contained in- 
the first prayer on the part of the govern- 
ment. The acts recited therein were unlaw- 
ful acts, contrary to the statute, and, there- 
fore, presumed to result in defrauding the- 
government. The instruction was, that, if the- 
unlawful sales or removals of the tobacco r 
from August, 1866, to January, 1868, were 
proved, and the unlawful neglects in respect 
to the not entering such sales and removals- 
in the books, abstracts and returns were prov- 
ed, then, as the legal presumption therefrom 
was that such sales and removals took place 
in fraud of the internal revenue laws, and 
with intent to evade the taxes on the tobacco, 
the burden of proof was on xhe claimant to 
satisfy the jury that such sales and remov- 
als were not in fraud of such laws and with 
intent to evade such taxes; and that, in. 
view of such legal presumption, if the claim- 
ant had not rebutted it, the jury had a right 
to infer a fraudulent intent in respect to 
such sales and removals, and also to infer 
that the claimant's possession of the goods in 
suit was with the like intent. In addition 
to the observations already made, I regard 
the propriety of this instruction as having, 
been sanctioned by Judge "Woodruff in U. S, 
v. 18 Barrels [Case No. 15,033], where, only 
slight evidence having been given, in behalf 
of the government, tending to show that the> 
claimant of distilled spirits had not made true- 
and exact entry and return, it was held that 
this cast the burden on the claimant, to show 
that he had complied with the statute. In 
U. S. v. Brewery Utensils [Id. 14,641], it was- 
held by Judge McCandless, that, from a 
neglect by a brewer to obey the law, an intent 
to evade its provisions would be presumed, 
in the absence of any explanation. See, also, 
Clements v. Moore, 6 Wall. [73 U. S.] 299; 
The Luminary, S Wheat. [21 U. S.] 407; The 
Slavers, 2 Wall. [69 U. S.] 350, 366, 375. 

As to the 13th and 14th of the claimant's 
prayers for instructions, if they are under- 
stood as raising the question of the proper 
construction of the 48th section, that has been 
passed upon. If they are understood, as it 
appears from the bill of exceptions the court 
understood them at the trial, as involving 
propositions of fact, as to the evidence, ad- 
dressed to the court, and which were solely 
questions for the jury, there was no error in 
declining to charge in accordance with them. 

This disposes of all the questions involved 
in the first four grounds urged as reasons 
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for granting a new trial. It is proper to say, 
that the point now raised, as to the construc- 
tion of the 48th section, was not in fact pre- 
sented to the mind of the court at the trial, 
and was not raised at the trial otherwise 
than as it may seem to be involved in some 
of the exceptions to the charge, and in some 
of the exceptions to refusals to charge in ac- 
cordance with requests on the part of the 
claimant, and which exceptions present it, if 
at all, in ambiguous language, capable as well 
of another interpretation as of an interpreta- 
tion that they raise this point; and that the 
point is raised by counsel who took no part 
in the trial. 

The fifth ground urged for a new trial Is, 
that the "court erred "in instructing the jury 
that it was immaterial to any issue in this 
case, what was the lawful rate of tax payable 
on the said 'extra long smoking tobacco,' em- 
braced in seventeen returns made by the 
claimant, and in not instructing the jury that 
the lawful rate of tax payable on the said 
tobacco was fifteen cents per pound." It Is 
contended, for the claimant, that this tobacco 
was made partly of leaf and partly of stems, 
all chopped up together, not sweetened, and 
put up and sold as smoking tobacco, the stems 
having undergone a secret process of dyeing, 
to assimilate them in color to the leaf; that, 
as it was made in part of stems, it was, un- 
der the 94th section of the act of June 30, 
1864, as amended by the 9th section of the 
act of July 13, 1866 (14 Stat. 133), subject to 
a tax of only fifteen cents per pound; and 
that the claimant violated no law in return- 
ing such tobacco for tax at fifteen cents per 
pound. If the lawful rate of tax on such to- 
bacco from and including August 1, 1866, to 
and including January 1, 1868, embracing the 
period during which the claimant returned 
it at fifteen cents per pound, was greater that 
that rate, it follows that there was not, in the 
instruction, any error prejudicial to the claim- 
ant. 

Under the 94th section of the act of June 
30, 1864, as amended by the 1st section of 
the act of March 3, 1865 (13 Stat 477), these 
were the taxes on manufactured tobacco oth- 
er than snuff, cigars, and chewing tobacco: 
"On * * * all * * * kinds of manufac- 
tured tobacco, not herein otherwise provided 
for, forty cents per pound. On tobacco twist- 
ed by hand, or reduced from leaf into a con- 
dition to be consumed, without the use of any 
machine or instrument, and without being 
pressed, sweetened, or otherwise prepared, 
thirty cents per pound. * * * On smoking 
tobacco of all kinds, and imitations thereof, 
not otherwise herein provided for, thirty-five 
cents per pound. On smoking tobacco made 
exclusively of stems, and so sold, fifteen cents 
per pound." Under those provisions, this "ex- 
tra long smoking tobacco" was subject to a 
tax of thirty-five cents per pound. The act 
made the tax only fifteen cents per pound on 
smoking tobacco made exclusively of stems, 
made of the inferior part of the tobacco leaf, 1 



and having none of the leaf part in it; while on 
all other manufactured tobacco it imposed tax- 
es of thirty, thirty-five and forty cents per 
pound. The same distinction is found in the 
94th section of the act of June 30, 1864, as 
originally enacted (Id. 270), where smoking to- 
bacco made exclusively of stems is taxed fif- 
teen cents per pound, and all other manufac- 
tured tobacco has taxes imposed on it of 
twenty-five and thirty-five cents per pound; 
and in the 75th section of the act of July 
1, 1862, as amended by the 1st section of the 
act of March 3, 1863 (12 Stat 717), where 
smoking tobacco prepared with all the stems 
in, or made exclusively of stems, is taxed 
five cents per pound, and all other manufac- 
tured tobacco fifteen and twenty cents per 
pound; and in the 75th section of the act 
of July 1, 1862, as originally enacted (Id. 
463), where smoking tobacco made exclusive- 
ly of stems is taxed two cents per pound, 
smoking tobacco prepared with all the stems 
in, five cents per pound, and all other manu- 
factured tobacco, ten, fifteen, and twenty 
cents per pound. 

Such was the course of legislation on this 
subject The 9th section of the act of July 
13, I860 (14 Stat. 133), xurther amended the 
94th section of the act of June 30, 1864, by 
providing that, on and after the 1st of Au- 
gust, 1866, the following should be the taxes 
on manufactured tobacco: "On snuff, manu- 
factured of tobacco, or any substitute for to- 
bacco, * * * forty cents per pound. On 

* * « all * * * kinds of manufactured 
tobacco, not herein otherwise provided for, 

* * * forty cents per pound. On tobacco 
twisted by hand, or reduced from leaf into 
a condition to be consumed without the use 
of any machine or instrument, and without 
being pressed, sweetened or otherwise pre- 
pared, and on fine cut shorts, * * * thirty 
cents per pound. On fine cut chewing tobac- 
co, whether manufactured with the stems in 
or not, or however sold, * * * forty cents 
per pound. On smoking tobacco, sweetened, 
stemmed or butted, * * * forty cents per 
pound. On smoking tobacco, of all kinds, 
not sweetened, nor stemmed, nor butted, in- 
cluding that made of stems, or in part of 
stems, and imitations thereof, * * * fifteen 
cents per pound." In these provisions, there 
is the same indication of an intention to tax 
at a low rate tobacco either made wholly of 
stems, or haviag in it all its natural stems, 
and to tax all other tobacco at a higher rate, 
the former being taxed at fifteen cents per 
pound, and all other manufactured tobacco 
being taxed at thirty and forty cents per 
pound. 

This "extra long smoking tobacco," being 
manufactured tobacco, was, if not otherwise 
provided for in the act, taxable at forty 
cents a pound. So, also, if it was smoking 
tobacco stemmed or butted, it was taxable 
at forty cents a pound. It is insisted by the 
claimant, that, having some stems in it, and 
not being sweetened, it was taxable at 
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fifteen cents a pound, on and after August 
1, 18G6. The "bill of exceptions shows that 
the mode of making this "extra long smok- 
ing tobacco" -was, to take the entire tobac- 
co leaf, and remove from it from one-half 
to three-fourths in length of the "woody cen- 
tral stem that runs through the leaf from 
end to end, so as to leave in the leaf at its 
top not enough stem to be noticeable in the 
product after cutting, and then to cut up 
together the residuary leaf with stems pre- 
viously soaked in a certain dye stuff with- 
out being sweetened. Prior to August 20, 
1866, for several years, the proportion of 
such residuary leaf to such dyed stem was 
seven pounds of the former to two pounds 
of the latter, and, after that date, the pro- 
portion of such residuary leaf to such dyed 
stem was two pounds of the former to one 
pound of the latter. It having been ascer- 
tained, by experiment, that the average pro- 
portion, by weight, of the butts or portions 
of stem extracted from the leaf, in making 
this tobacco, was one-fourth of the weight 
of the entire leaf, it was intended, in mak- 
ing this tobacco, after August 20, 1866, to 
cut up, with a given weight of the residuary 
leaf, at least as much dyed stems as would 
equal in weight the average quantity of 
stems taken out of the leaf. "When ready 
for sale, the stem was not distinguishable 
from the leaf. In the understanding of to- 
bacco manufacturers, leaf tobacco is "stem- 
med" when the whole of the central stem 
has been removed from the leaf; and it is 
"butted," when the thick end or lower por- 
tion of the stem is drawn out of the leaf, 
leaving more or less of the upper part of the 
stem .still in the leaf. It was not practica- 
ble, in the process actually employed by the 
claimant, to restore or replace the identical 
portions of stem extracted from the leaf. 
All of such tobacco returned by the claim- 
tint for August, 1866, after the 20th, and 
for the sixteen succeeding months, was re- 
turned by him as liable to a tax of fifteen 
cents per pound, under the act of July 13, 
1S66, and was classified, in the returns, as 
""smoking tobacco, not sweetened, stemmed 
or butted, including that made of stems," 
and he paid taxes on it at that rate only. 

The contention, on the part of the claim- 
tint, is, that the statute says that smoking 
tobacco made in pail of stems, that is, smok- 
ing tobacco having in it some stems, and not 
sweetened, shall pay a tax of only fifteen 
cents per pound; that this tobacco had 
some stems in it, and, therefore, was made 
In part of stems, and was not sweetened; 
and that, consequently, it was liable to a 
tax of only fifteen cents per pound. It is 
urged, for the claimant, that it is imma- 
terial, under the statute, whether the iden- 
tical stems were put back with the residu- 
tiry leaf, or whether an equal quantity of 
stems was put back with it, or whether the 
same proportion was maintained, in the ulti- 
mate product, between stem and leaf, that 



existed in the tobacco as grown; and that, 
as long as the tobacco is not sweetened, and 
is smoking tobacco, and is made wholly of 
stems, or partly of stems and partly of leaf, 
it is within the fifteen cents a pound clause. 
An analysis of the provisions of the stat- 
ute will aid in ascertaining its meaning. 
The words "on smoking tobacco, sweetened, 
stemmed or butted, a tax of forty cents 
per pound," mean, "on smoking tobacco 
manufactured from leaf tobacco which has 
been sweetened, or stemmed, or butted, a 
tax of forty cents per pound." The words, 
"on smoking tobacco, of all kinds, not sweet- 
ened, nor stemmed, nor butted, * * * a 
tax of fifteen cents per pound," mean, "on 
smoking tobacco manufactured from leaf 
tobacco which has not been sweetened, and 
has not been stemmed, and has not been 
butted, * * * a tax of fifteen cents per 
pound." This last clause embraces, also, 
smoking tobacco "made of stems, or in part 
of stems, and imitations thereof." This 
"extra long smoking tobacco" was made 
from leaf tobacco which had been butted, 
stems separately prepared being afterwards 
added to the residuary leaf. As smoking 
tobacco manufactured from butted leaves it 
was within the forty cents a pound clause. 
If it had had no separate stems added to the 
residuary leaf, but had been made solely of 
the residuary leaf left after butting, it 
would have had in it at least one quarter in 
length of the central stem left in the leaf 
after butting, and thus would have been 
made "in part of stems," and so been sub- 
ject to the fifteen cents a pound clause, un- 
der the reading of that clause contended for 
by the claimant, although, being smoking 
tobacco merely butted, it would clearly have 
been within the forty cents a pnund clause. 
A construction of the fifteen cents a pound 
clause, which would put such butted to- 
bacco within that clause, when it is mani- 
fest the intention was that it should be 
solely in the forty cents a pound clause, can- 
not be admitted, if both clauses are capable 
of such a construction as will not allow 
any one article to fall within both of them. 
I think that the forty cents a pound clause 
as to smoking tobacco manifestly includes 
all smoking tobacco in which sweetened leaf 
is a constituent, and all in which stemmed 
leaf is a constituent, and all in which but- 
ted leaf is a constituent. In direct contra- 
distinction to this, the fifteen cents a pound 
clause says that smoking tobacco made of 
tobacco leaves in their natural state as to 
stem and leaf, and not at all sweetened, and 
iu which stemmed leaf is not a constituent, 
and in which butted leaf is not a constitu- 
ent, shall pay only fifteen cents a pound tax. 
It will not do to go outside of the plain lan- 
guage of the statute to open wide a door to 
fraud, by saying that you may butt the 
leaves, and then restore other butts equal in 
quantity to the removed butts, and call the 
product tobacco not butted; or stem the 
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leaves, and then restore other stems equal 
in quantity to the removed stems, and call 
the product tobacco not stemmed. The stem 
is the least valuable part of the tobacco. It 
is allowed to be cut up in and with and as a 
part of the leaf as it grew, as smoking to- 
bacco, at the low rate of tax. If it is so cut 
up, there is sure to be in the product a cer- 
tain average quantity of stem. If the stem 
or butt is allowed to be removed, what is 
left becomes at once more valuable than the 
whole was, and liable to the forty cents a 
pound tax; and it cannot for a moment be 
supposed that congress intended that the 
putting back a part of the removed stem or 
butt should reduce the tobacco to the fifteen 
cents a pound clause, while the manufac- 
turer would be able to impose on the public 
by selling the product as one of a quality 
taxable at forty cents a pound. 

In view of these considerations, and in har- 
mony with them, an interpretation can be 
given, to the words, "including that made of 
stems, or in part of stems, and imitations 
thereof," entirely consistent with the lan- 
guage, and not open to the objection of in- 
cluding within the fifteen cents a pound 
clause smoking tobacco already clearly put 
into the forty cents a pound clause. The 
stems being the least valuable part, congress 
first provided, in the fifteen eents a pound 
clause, that smoking tobacco made by cut- 
ting up the natural leaf, and, therefore, in- 
cluding all the stem which grew in the leaf, 
should pay only fifteen cents a pound. It 
then passed to an inferior grade of smoking 
tobacco, by providing that smoking tobacco 
made wholly of stems, without any admix- 
ture of leaf, should pay only fifteen cents a 
pound. It then passed to a still lower grade, 
by providing that smoking tobacco made, as 
to part of it, of tobacco stems, and, as to the 
rest of it, of imitations of tobacco stems, 
should pay only fifteen cents per pound. If 
the words "in part of stems" are to be so 
construed, as contended by the claimant, as 
to put into the fifteen cents a pound clause 
smoking tobacco having but a small quantity 
of stem in it, and the rest nearly all pure 
leaf, making a product nearly equal, per- 
haps, in quality, to stemmed leaf paying 
forty cents a pound, we not only have con- 
gress opening the way to the government's 
being defrauded readily of twenty-five cents 
a pound on large quantities of smoking to- 
bacco, but we have it making an enactment 
which allows, as said before, smoking tobac- 
co made of butted leaf and having in it some 
stems to be within both the forty cents a 
pound clause and the fifteen cents a pound 
clause. The words "in part of stems, and 
imitations thereof," would naturally indicate 
a lower grade of tobacco than that "made 
of stems," whereas, on the interpretation con- 
tended for by the claimant, a grade of tobac- 
co nearly up to pure stemmed leaf may be 
included in the words "in part of stems." 
The words "in part of stems, and imitations 
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thereof,"- have no other meaning than if they 
read "of stems in part and imitations there- 
of," that is, of stems partly, and, as to the 
rest of the constituents, of imitations of 
stems; and no other meaning than if they 
read "in part of stems, and in part of imita- 
tions thereof." The words are not happily 
chosen, but it is not possible, in my judg- 
ment, to give them a meaning which would 
allow this "extra long smoking tobacco" to 
have been subject to any other tax than that 
of forty cents a pound. 

Not only is this construction in harmony 
with the prior legislation of congress in re- 
gard to manufactured tobacco, but subse- 
quent legislation confirms these views. The 
61st section of the act of July 20, 186S (13 
Stat. 153), imposes a tax of sixteen cents per 
pound "on all smoking tobacco exclusively of 
stems, or of leaf with all the stems in, and 
so sold, the leaf not having been previously 
stripped, butted, or rolled, and from which 
no part of the stems have been separated by 
sifting, stripping, dressing, or in any other 
manner, either before, during, or after the 
process of manufacturing, on all fine cut 
shorts, the refuse of fine cut chewing tobac- 
co which has passed through a riddle of thir- 
ty-six meshes to the square inch, by process 
of sifting, and on all refuse scraps and 
sweepings of tobacco;" and on all other man- 
ufactured tobacco and snuff a tax of thirty- 
two cents per pound. 

The court charged the jury, that it was not 
necessary to determine what was the proper 
interpretation of the fifteen cents clause in 
the act of 1S66, or under what head in that 
act the "extra long smoking tobacco" fell. It 
also charged the jury, in accordance . with 
the first proposition on the part of the claim- 
ant, that, if they should believe that the re- 
turns for taxation, of the "extra long smok- 
ing tobacco," between August, 18G6, and the 
date of seizure were made in good faith and 
with an honest belief, on the part of the 
claimant and his agents concerned in the 
preparation of said returns, that said tobacco 
was liable to the fifteen cents rate of duty, 
and to no other or higher rate, then, even 
though said tobacco was, by law, liable to the 
forty cents rate of duty, the jury could not, 
for that cause, find a verdict for the govern- 
ment, under section 48. But the court re- 
fused to charge, as requested by the claim- 
ant, that the "extra long smoking tobacco," 
if composed of both stem and leaf, or if made 
in part of stems, or if it contained a quantity 
of stem as great as, or greater than, that 
which grew with the leaf contained in said 
tobacco, was liable to a tax of only fifteen 
eents per pound. Although it may have been 
erroneous to charge the jury, as was done 
in substance, that it was immaterial to any 
issue in this ease what was the lawful rate 
of tax on the "extra long smoking tobacco," 
yet, as such lawful rate was, in fact, forty 
cents a pound, the error, if any, was preju- 
dicial only to the government, and not to the 
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claimant, and it was not erroneous to not 
instruct the jury that the lawful rate of tax 
payable on such tobacco was fifteen cents 
per pound. 

The sixth ground urged for a new trial is, 
that the court erred "in instructing the jury 
that it was illegal for the claimant to return 
for tax the Orinoco tobacco in the bill of ex- 
ceptions mentioned, under the circumstances 
therein mentioned," and "in instructing the 
jury that they could infer from the transac- 
tions in the bill of exceptions described an 
intent to defraud the revenue thereby." The 
facts in regard to this Orinoco tobacco, as set 
out in the bill of exceptions, are these: 
From a period prior to March, 1865, and 
down to April and May, 1SG7, the claimant 
had in his factory, stored in its lofts, 7,000 
pounds of smoking tobacco, called "pressed 
Orinoco tobaeco," manufactured by him, be- 
ing leaves having all the stems in, and the 
leaves not having been sweetened or butted 
or stripped from the stems. In his monthly 
return for March, 1865, of sales and remov- 
als of manufactured tobacco during that 
month, he returned said 7,000 pounds as sold 
during that month, and subject to a tax of 
twenty-five cents per pound, under the act 
of June 30, 1S64, and paid tax on it at that 
rate. In his book of sales, under date of 
March 8, 1805, appeared an entry of a sale 
of 560,000 worth of manufactured tobacco 
(including the said 7,000 pounds) to Kearney 
& Waterman, a commission paper house. A 
bill of the goods was made out to Kearney & 
Waterman, but the goods were never deliv^ 
ered to them, and were not removed from 
the factory. The claimant himself testified, 
that the goods were never intended to be de- 
livered to Kearney & Waterman; that it was 
understood between him and Kearney & Wa- 
terman that the goods were sold and bought 
back; that this proceeding was for the pur- 
pose of returning the said goods as sold, in 
his monthly return for taxation for March, 
1865, in order to avoid the payment of an in- 
creased rate of taxation to which said goods 
would be liable under the act of March 3, 
1865, which was to take effect April 1, 1865; 
that, prior to said transaction with Kearney 
& Waterman, he consulted with some mem- 
bers of the senate committee on finance, and 
with several members of the house commit- 
tee of ways and means, as to whether, in re- 
spect of goods on hand when the said act of 
March 3, 1865, should go into effect, he 
would have a right to return the same for 
taxation under the act of June 30, 1864, and 
was advised by them that he would have 
such right; and that he had no purpose to 
defraud the government, but considered that 
such a transaction warranted him in return- 
ing the goods as sold. The 7,000 pounds of 
Orinoco tobacco remained in the claimant's 
factory until April and May, 1867, when he 
sent it to California for sale. When it was 
so removed for sale be did not return it for 
taxation, and he did not keep any account, 
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in the statutory book, of such removal for 
sale of such tobacco. If it had been then 
returned, it would have been liable to a tax 
of only fifteen cents a pound. Under the 
94th section of the act of June 30, 1864 (13 
Stat 270), it was liable to a tax of twenty- 
five cents per pound, as "smoking tobacco, 
manufactured with all the stem in, the leaf 
not having been butted or stripped from the 
stem." By the amendment made by the 1st 
section of the act of March 3, 1865 (Id. 477), 
to the 94th section of the act of 1864, which 
amendment was to take effect on and after 
the 1st of April, 1865, it would have been lia- 
ble to a tax of thirty-five cents per pound, 
as being smoking tobacco not made exclusive- 
ly of stems. This rate of tax on it continued 
until August 1, 1866, after which date, by 
the amendment made to the 94th section of 
the act of 1864, by the 9th section of the act 
of July 13, 1866 (14 Stat. 133), the tax on it 
was fifteen cents per pound, as smoking to- 
bacco, not sweetened, nor stemmed, nor but- 
ted; and that was the rate of tax on it in 
April and May, 1867, when it was removed 
to California for sale. 

On this state of facts the court charged the 
jury, that this transaction of the claimant's 
was illegal; that it was illegal to return the 
tobacco for taxation in March, 1865, because 
it had not been sold or removed for consump- 
tion; that, under the 94th section of the act 
of 1864, under which the tobacco was re- 
turned for taxation in March, 1865, the tax 
of twenty-five cents a pound was leviable, 
collectable, and payable on the tobacco only 
when it was sold, or consumed or used by its 
manufacturer, or removed for consumption 
or for delivery to others than agents of the 
manufacturer within the United States or 
territories thereof; that there was no real 
sale of the tobaeco in March, 1865; and that 
a removal for consumption, as defined in the 
91st section of the act of 1864 (13 Stat. 263), 
required that there should be a removal of 
the tobacco from the premises of the manu- 
facturer, in good faith, with a then present 
intention to have it consumed, as against the 
will of the manufacturer and owner of it. 
On the trial it was contended, for the claim- 
ant, that, as he had returned this tobacco in 
March, 1865, and paid a tax on it of twenty- 
five cents a pound, he was under no obliga- 
tion to make a return of it afterwards and 
pay another tax upon it, especially if, at the 
time it was afterwards sold or removed for 
consumption, the tax on it was fifteen cents 
a pound; and that it was lawful for the 
claimant to return this tobacco for taxation 
in March, 1865, and pay a tax on it then. In 
support of these views, the 70th section of 
the act of July 13, 1S66 (14 Stat. 173), was 
referred to, which was in force when this 
tobaeco was removed from the claimant's 
factory in April, and May, 1867. That sec- 
tion provides, that "all manufactures and 
productions on which a duty was imposed 
by either of the acts repealed by this act" 
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(which includes the provisions of the act of 
June 30, 1864, imposing duties on tobacco, 
and which were the provisions in force in 
March, 1865, when this tobacco was re- 
turned for taxation, and also includes the 
provisions of the 9th section of that act, as 
amended by the act of March 3, 1865, and 
which latter provisions were in force, taxing 
tobacco, from April 1, 1865, to August 1, 
1866), "which shall be in the possession of 
the manufacturer or producer, or of his 
agent or agents, on the day when this act 
lakes effect," August 1, 1866, "the duty im- 
posed by any such former act not having 
been paid, shall be held and deemed to have 
been manufactured and produced after such 
date." The effeet of this provision, in re- 
spect to this tobacco, was contended by the 
claimant to be, that, although this tobacco 
was in his possession, as its manufacturer, 
on the 1st of August, 1866, yet it could not 
be deemed to have been manufactured on or 
after August 1, 1866, because the duty im- 
posed on it by the act of June 30, 1864. had 
been paid in March, 1865. But the court 
charged the jury, that, as no tax was levi- 
able, collectable or payable on this tobacco, 
under the act of 1864, until it- was sold or 
removed for consumption, the case was not 
one where a duty imposed by that act had 
been paid, within the meaning of the provi- 
sion of the 70th section of the act of 1866; 
that the claimant had no right to return this 
tobacco for taxation at twenty-five cents a 
pound, especially when he acknowledged 
that he did so to get rid of the coming thirty- 
five cents a pound tax, and. when he had an 
intent to commit a fraud on the government; 
and that the policy of the law was manifest, 
not to permit tax-paid goods, unsold, to be 
kept in masses on the premises of their man- 
ufacturer. In reference to this Orinoco to- 
bacco, the court further eharged the jury, as 
requested by the claimant, that, even if they 
should find that a fraudulent intent existed 
in the mind of the claimant at the time of 
making the return of such tobacco in March, 
1S65, that fact of itself would not justify 
them in finding the existence of a fraudu- 
lent intention on his part in respect to the 
property proceeded against, at the time that 
property was found or seized; that, if they 
should find that a fraudulent act was com- 
mitted by the claimant in 1865, in respect to 
property then in his possession, that alone, 
unless supported by other evidence, was not 
sufficient to warrant them in finding the ex- 
istence of a fraudulent intent on his part in 
regard to the property found in his posses- 
sion in 1868, and would not warrant a ver- 
dict of condemnation; that, if he paid the 
twenty-five cents a pound tax on this to- 
bacco in 1865, he beeame liable to pay no 
additional tax on it by reason of its shipment 
to California in 1867; that if, when he ship- 
ped it to California, he believed that all the 
tax due on it to the government had been 
paid, his failure to return it for taxation on 



such shipment was no evidence of fraudu- 
lent intent on his part; and that, if in March, 
1865, when he paid the tax, he believed that 
such tax was due, he could have had no 
fraudulent intent, but it must have been the 
payment of a tax which he honestly be- 
lieved at the time he had a right to pay, and 
not the payment of a tax merely because it 
was going to be raised the next day to thirty- 
five cents a pound. 

It is contended, on the part of the claim- 
ant, that it was not unlawful for him to re- 
turn this Orinoco tobacco for taxation in 
March, 1865, and pay upon it at that time 
a tax of twenty-five cents a pound; that the 
fact of the so-called sale to Kearney & Wa- 
terman is an immaterial and irrelevant fact; 
that the motive which governed the claimant 
in paying the tax before the 1st of April, 
1865, instead of waiting until a future day, 
is immaterial; that he had a lawful right to 
pay it, even though he did so for the purpose 
of avoiding the higher duty that was to go 
into effect on the 1st of April, 1865; that any 
person holding property on which a tax will 
become due on the doing of some act by him, 
such as a sale or a removal of such property, 
may himself dispense with the doing of that 
act, and tender and pay the tax to the gov- 
ernment; that the paying of the tax to the 
government is waiver of the necessity of do- 
ing the act on the doing of which the tax 
would properly accrue; that the act of sale 
or removal, considered as a prerequisite to 
the accruing of the tax, is an act not in the 
interest of the government, but an act in the 
interest of the tax-payer, and prescribed for 
his convenience, and, therefore, an act which 
he may disclaim or waive the doing of, by 
anticipating the payment of the tax; that 
no harm can result to the government from 
an accumulation of tax-paid manufactured 
articles in the hands of their manufacturer; 
and that what the claimant did in regard to 
this Orinoco tobacco has no tendency to 
show that he intended to commit a fraud on 
the government. 

The proposition advanced on the part of 
the claimant is. that, although the statute 
provides that a certain tax shall become pay- 
able on manufactured tobacco when it shall 
be sold or removed, and the government can- 
not enforce the payment of such tax by the 
manufacturer until the tobacco shall be ac- 
tually sold or removed, the manufacturer 
may lawfully pay the tax on it, as sold or 
removed, although it is not sold or remov- 
ed. Of course, if he may do so at all, he 
may do so in view- of the coming into opera- 
tion of a higher tax on the article, and thus 
secure an advantage over other manufac- 
turers, in respect of tobacco in fact sold or 
removed after the coming into operation of 
the higher tax. In this case, the claimant 
made a false representation to the govern- 
ment. He returned the tobacco as sold 
when it was not sold. The return was 
sworn to as true when it was not true; the 
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tax was received on the faith of the repre- 
sentation that the tohacco had been sold; 
the tax could not accrue until the tobacco 
had been sold or removed; an increased 
tax of ten cents a pound was to go into ef- 
fect the next day; and it is seriously con- 
tended that this was a lawful and honest 
transaction, that the claimant was only 
waiving and dispensing with a restriction 
that was for his benefit and convenience, 
that, if he chose to pay the tax without sell- 
ing or removing the tobacco, the government 
has no cause of complaint, and that there 
was nothing in the transaction showing an 
intent to defraud the government. No prin- 
ciple that has ever been applied to the in- 
terpretation of a revenue statute .sanctions 
this doctrine. There is a mutuality in the 
provisions for taxation. The government 
can enforce the tax only under certain cir- 
cumstances. The non-payment of it is un- 
lawful only when those circumstances exist. 
E converso, the payment of it is lawful only, 
when those circumstances exist. Otherwise, 
the claimant would have had a right to com- 
pel the officers of the government to receive 
the tax although the tobacco had not been 
sold or removed. He did not, however, 
claim any such right at the time. He false- 
ly represented that the tax had in fact ac- 
crued because the tobacco had been sold. 
He paid the money on that false pretence. 
There was no power in the collector to re- 
ceive the tax, except as a tax on tobacco 
sold. If the tobacco had been sold after- 
wards, at a time when the tax on it was 
thirty-five cents a pound, the government 
could not have been prevented from collect- 
ing the additional ten cents a pound tax on 
it, by the fact that the twenty-five cents a 
pound had been received on it by the collect- 
or, on the false representation that it had 
been sold before that amount had been paid 
on it. 

The course pursued by the claimant in re- 
gard to this Orinoco tobacco was not war- 
ranted by any statute in force at the time 
of the transactions of March, i860. The 70th 
section of the act of July 13, 1866 (14 Stat 
173), was enacted long afterwards. This 
Orinoco tobacco was in the possession of the 
claimant on the 1st of August, 1866, when 
that act took effect, but the duty imposed 
on it by former acts had not been paid, with- 
in the meaning of such 70th section. It 
was, therefore, to be deemed to have been 
manufactured on or after August 1, 1866. 
In the special sense in which the word "im- 
posed" is used in the 70th section, in con- 
nection with the words "not having been 
paid," the tax may properly be said not to 
have been "imposed" in such special sense, 
by the 1st of August, 1866. The provision 
means, that, where the tax, declared by the 
former act to be collectable, has been paid 
when enforceable and payable, the taxable 
articles in the hands of a manufacturer on 
the 1st of August, 1866, on which such tax 



has so been paid, shall not be deemed to 
have been manufactured on or after the 1st 
of August, 1866; but, otherwise, they shall. 
In this sense, the word "imposed" may prop- 
erly be regarded as having a different -mean- 
ing, in the phrase, "the duty imposed by any 
such former act not having been paid," from 
that which it has in the 4Sth section of the 
act of June 30, 1864, where it is used merely 
in the phrase, "imposed by the provisions of 
law," without any reference to the payment 
of the tax or to the time when it becomes 
payable. The succeeding provision in the 
70th section of the act of 1866, to the effect, 
that "whenever, by the terms of this act, a 
duty is imposed upon any articles, goods, 
wares, or merchandise, manufactured or pro- 
duced, upon which no duty was imposed by 
either of said former acts, it shall apply 
to such as were manufactured or produced, 
and not removed from the place of manu- 
facture .or production, on the day when this 
act takes effect," shows the intention of con- 
gress in respect to the whole subject. It 
was, that where manufactured articles were 
taxable by former laws, and the taxes had 
accrued and been paid on them, they should 
not be taxable under the new law; that 
where they were not taxable by former laws, 
they should, if taxable by the new law, be 
so taxable, although manufactured before 
the new law went into effect, provided they 
were not removed from the place of their 
manufacture at the time the new law went 
into effect; that where accrued taxes had 
been paid on manufactured articles taxable 
by the former laws, such articles should not 
be regarded as manufactured under the new 
law; and that where manufactured articles 
not taxable by the former laws had been re- 
moved from the place of their manufacture, 
they should not be regarded as manufactur- 
ed under the new law. 

I see, therefore, no error in the instruction 
to the jury that it was illegal for the claim- 
ant to return che Orinoco tobacco for tax, in 
March, 1865, under the circumstances set 
forth in the bill of exceptions, and no error 
in instructing them that they could infer 
from the transactions in respect to such to- 
bacco an intent to defraud the revenue there- 
by, especially in view of the fact, that the 
court, in compliance with the fourth prayer 
of the claimant, instructed the jury that the 
existence of a fraudulent intent in the mind 
of the claimant, at the time of making return 
of this tobacco, in March, 1865, would not of 
itself justify them in finding the existence of 
a fraudulent intent on his part in respect 
to the property in suit, and that the court, 
in compliance with the fifth prayer of the 
claimant, instructed the jury that the com- 
mission of a fraudulent act by the claimant 
in 1865, in respect to property then in his 
possession, was not, alone, unless supported 
by other evidence, sufficient to warrant them 
in finding the existence of a fraudulent in- 
tent on his part in regard to the property in 
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suit, and that the court, in compliance -with 
the third prayer of the claimant, instructed 
the jury that fraudulent intent and fraudu- 
lent acts long prior to the time of the seizure 
-of the property in suit, would not warrant 
a, verdict of condemnation, unless supported 
"by evidence of fraudulent intent or fraudu- 
lent acts at a period nearly coincident with 
the time of seizure, and that, if, for the ten 
months next prior to the seizure, the claim- 
ant properly ma.de returns and paid taxes up- 
on his manufactures, the jury might fairly 
infer therefrom a discontinuance of any 
fraudulent intent which he might have had 
previously. 

The seventh ground advanced for a new 
trial is, that the court erred "in instructing 
the jury that, because the claimant did not 
keep in hook form a separate account of the 
tobacco manufactured by him in 1867 and 
1868, he committed a violation of law from 
which the jury could infer an intent to sell 
the manufactured tobacco seized in this case 
without paying the taxes that might be due 
thereon, &c." It is admitted, by the claim- 
ant, that the 90th section of the act of June 
30, 1864, as amended by the 9th section of 
the act of July 13, 1866 (14 Stat. 124), pro- 
vides, that every tobacco manufacturer shall 
keep in book form an accurate account of the 
quantity of tobacco he manufactures, and 
shall return a sworn inventory every year of 
the quantity of tobacco held or owned by 
him on the 1st day of January in such year, 
setting forth the various kinds of articles 
manufactured by him separately from those 
purchased by him, and shall return monthly 
a sworn abstract of his purchases, sales and 
removals. The section goes on to provide, 
that, in case of refusal or neglect to return 
the inventory, or the abstract, or to keep the 
account, the manufacturer shall forfeit §500, 
to be recovered, with costs of suit. It is con- 
tended, that because this penalty is imposed 
for a neglect to keep the account in book 
form of manufactured tobacco, therefore, the 
fact of such neglect cannot be resorted to as 
collateral evidence from which to infer an in- 
tent to defraud, within the 4Sth section, in 
respect to the property in suit; and that, be- 
cause the neglect to keep such an account is 
not an offence of the same class or character 
with the offence sought to be established un- 
der the 48th section, it cannot be resorted to 
as collateral evidence, in regard to an intent 
respecting the property in suit. The court 
charged, that the claimant violated the law 
in not keeping an account of goods manufac- 
tured by him, and that the keeping of such 
account was necessary in order to enable mm 
truly to make up the annual inventory re- 
quired to be returned. This neglect in keep- 
ing the account, in connection with certain 
alleged discrepancies between the invento- 
ries for 1867 and 1868 and the monthly re- 
turns, and with the transactions in regard 
to the Orinoco tobacco, and with the accumu- 
lation in the hands of the claimant of a large 



quantity of tax-paid tobacco manufactured 
by him, which had never been sold or re- 
moved, were submitted to the jury as circum- 
stances which, if proved, wan-anted the in- 
ference of an intent throughout, on the part 
of the claimant, not to deal honestly with 
the government, but to violate the law, and 
also the further inference that he had a 
fraudulent intent in regard to the goods in 
suit. Under the rule before stated in regard 
to what is proper evidence on the question 
of intent, I see no error in these instructions. 
All the unlawful acts and omissions of the 
claimant as a manufacturer of tobacco, in 
the discharge of his duties as such towards 
the government under the internal revenue 
laws, were proper evidence to be taken into 
consideration by the jury, and if they believ- 
ed, from the evidence, that, by such acts and 
omissions, he intended to defraud the gov- 
ernment, they had a right to infer a like 
intent in regard to the property in suit. The 
instructions throughout proceeded upon the 
express statement to the jury that unlaw- 
ful acts and omissions were nothing, unless 
the jury believed that there was in them an 
intent to defraud. 

The fact of the imposition of a penalty for 
the mere neglect to keep the account, without 
any intent to defraud, cannot have the effect 
to remove from consideration the intent in a 
neglect, if such intent was one to defraud; and 
an intent to defraud in neglecting to keep an 
account of goods manufactured, is an intent 
of no different quality, class or character 
from an intent to defraud in selling or re- 
moving manufactured goods without paying 
the taxes on them. 

The eighth ground for a new trial is, that 
the court erred "in instructing the jury that 
it was illegal for the claimant to return for 
tax the goods removed from his manufactory 
to his retail department, before such goods 
had been actually sold." The instruction 
was, that it was unlawful for the claimant 
to return for tax, on a certain day, a quanti- 
ty of tobacco manufactured by him and not 
sold or removed from his premises, and then 
take it into his retail department on the 
same premises, and sell it by retail there 
over his retail counter, without keeping any 
record of such sales, and without returning 
any abstract of such sales. It was shown 
that the claimant had done this. This in- 
struction involves the same question before 
considered in regard to the rigm of the claim- 
ant to pay taxes at his pleasure on masses 
of tobacco manufactured by him and not 
sold or removed; and the further question of 
his right to sell tobacco manufactured by 
him, and not before sold or removed, and to 
omit any record or return of it as sold when 
it was in fact sold, because he had previous- 
ly falsely returned it as sold or removed. In 
this connection, the court instructed the jury 
that, if they should believe that the mode of 
returning for taxation the goods sold over 
the retail counter, by returning them at the 
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time they were transferred to such retail 
•counter, was adopted for the convenience of 
the claimant, and used without any fraudu- 
lent intent, in the business of the claimant, 
as a manufacturer, such fact furnished no 
evidence in support of a verdict of condemna- 
tion in this case; that the mere fact that 
what the claimant did was unlawful amount- 
ed to nothing; that if, it being so unlawful, 
the jury believed there was a fraudulent in- 
tent in it, it was to be taken into considera- 
tion; and that, if the jury believed there 
was no fraudulent intent in it, it was not to 
be taken into consideration. It appears, by 
the bill of exceptions, that the government 
gave evidence tending to prove that, during 
the period from August 1, 1S66, to January 1, 
1868, large quantities of manufactured to- 
bacco were sold and removed from his factory 
by the claimant, without due return thereof 
for taxation and payment of the taxes there- 
on, as required by law. In view of this fact, 
and of the neglect of the claimant to keep 
or return any account of the sales of the 
goods so removed to his retail department, 
as sales therein, and of the untruth of his 
returns, returning, as sold or removed, goods 
which were not sold and were not removed 
from his premises, or, in the sense of the 
law, from the place, street or number "where 
his manufacturing of them was carried on, 
and of the opportunities for fraud afforded 
by the course adopted by him, it was for the 
jury to say what was the intent of the claim- 
ant in adopting such course, as bearing on 
his intent in reference to the goods in suit 

I have reviewed this case at great length 
because of the large amount of property in- 
volved in it, its importance to the parties, 
and the earnestness with which the grounds 
urged for a new trial were pressed upon me 
by the learned counsel for the claimant. But 
I am unable to see that any error was commit- 
ted in any of the particulars urged, and, 
therefore, the motion must be denied. 

[A motion in arrest of judgment was also 
overruled. Case No. 16,106a. Upon appeal the 
judgment was affirmed by unreported decisions 
of the circuit court. See Id. 16,104, 16,104a.] 



Case No. 16,106a. 

UNITED STATES v. QUANTITY OF TO- 
BACCO. 

[3 Ben. 457; 16 Int. Rev. Bee. 132; 15 Int. 
Rev. Rec. 19.] i 

District Court, S. D. New York. Jan. 19, 
1872.2 

Ijcterxal Revenue— Forfeiture — Fokm op 

Verdict. ° 
1. In an action brought to forfeit, for viola- 
tion of the internal revenue acts, a quantity of 
manufactured tobacco, and a quantity of raw 

i [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission. 15 Int. Rev. 
Rec. 19, contains only a partial report.] 

2 [Affirmed by the circuit court. Case unre- 
ported.] 
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materials, and certain tools and other proper- 
ty, the jury rendered a verdict "in favor of the 
United States, condemning the goods." On a 
motion to arrest judgment on the verdict: ffefa, 
that the verdict was a verdict in favor of the 
United States on each of the three issues pre- 
sented to the jury. 

2. The words "condemning the goods" did no 
harm, but might be rejected as surplusage. 

3. Under the 32d section of the act of Sep- 
tember 24, 1789 (1 Stat. 91), the court was au- 
thorized to give judgment as the right appear- 
ed, without regarding any imperfection or 
want of form in the verdict, if such had ex- 
isted. 

[This was an information of forfeiture 
against a quantity of tobacco claimed by C. 
H. Lilienthal. Upon the trial a verdict of con- 
demnation was returned. Case No. 16,105. A 
motion for a new trial was afterwards de- 
nied (Case No. 16,106), and the claimant has 
now moved in arrest of judgment] 

George T. Curtis, for the motion. 
Thomas Simons, Asst U. S. Dist Arty., op- 
posed. 

BLATCHFORD, District Judge. This is 
an information brought by the United States, 
in a cause of seizure on land, under the in- 
ternal revenue laws of the United States. 
The information alleges, that, on the 25th of 
March, 1868, a collector of internal revenue, 
who is named, "seized the following de- 
scribed property, for a forfeiture incurred un- 
der the laws of the United States, that is to 
say, a quantity of manufactured tobacco, and 
certain tools, vessels, utensils, implements, 
instruments, etc., etc., being all the personal 
property found at the tobacco manufactory 
of C. H. Lilienthal, 221 Washington street, 
and now has the same in custody within such 
Southern district, as forfeited to the United 
States for the following causes: That, prior 
to said seizure, taxes were imposed by the 
provisions of law upon the said tobacco, and 
the same, being so subject to the payment of 
taxes, as aforesaid, were found by the said 
collector in the possession and custody, and 
within the control,, of some person or per- 
sons to the said attorney unknown, for the 
purpose of being sold and removed by such 
person or persons in fraud of the internal 
revenue laws, and with design to avoid pay- 
ment of said taxes, against the 48th section of 
the act of congress, approved June 30th, 1864, 
entitled 'An act to provide internal revenue 
to support the government, to pay interest 
on the public debt, and for other purposes,' 
as amended by the act of July, 13th, 1866; 
that the said articles of raw material were 
found in the possession of some person or 
persons to the said attorney unknown, the 
said person or persons then and there intend- 
ing to manufacture the same into articles of 
a kind subject to tax, for the purpose of 
fraudulently selling sueh manufactured arti- 
cles, and with design to avoid the payment of 
said tax, against the 48th section aforemen- 
tioned, as amended as aforesaid; that the 
said tools, implements, instruments, and per- 
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sonal property were found in the place or 
building, and within certain yards and en- 
closures, where said tobacco and said raw 
materials were found as aforesaid, whereby 
they became liable to forfeiture by the pro- 
visions of the 4Sth section aforesaid, as 
amended as aforesaid." The information then 
avers, that, "by reason thereof, and by foree 
of the statutes in such case made and pro- 
vided, the aforementioned goods, wares, and 
merchandise became and are forfeited to the 
use in the said statutes provided." The pray- 
er is, "that due process issue in that behalf, 
asNvell of attachment to bring said property 
within the custody of the court, as of moni- 
tion to all parties in interest; * * * and, 
due proceedings being had thereon, that, for 
the causes aforesaid, the said goods, wares, 
and merchandise be condemned by decree of 
forfeiture, and the proceeds of the sale, or 
such other disposition thereof as the court 
shall direct, distributed according to law." 
On the 4th of April, 1S6S, a claim to the 
property seized was filed, entitled, "A quan- 
tity of manufactured tobacco, &c, &c, fouDd 
at No. 221 Washington street, asm. The Unit- 
ed States." The claim says: "And now, 
Christian H. Lilienthal, owner of the above- 
named property, intervening for the interest 
of himself in the said property, appears 
* * * and makes claim to the said prop- 
erty, &c, as the same are attached by the 
marshal, under process of this court, at the 
instance of the United States; and * * * 
avers that he was in possession of the said 
property at the time of the attachment there- 
of, and that he is the true and bona fide own- 
er of the said property, and that no other per- 
son is the owner thereof; wherefore, he 
prays to defend accordingly," The monition 
to the marshal commanded him to attach the 
property, by commanding him to attach "the 
said goods, wares, merchandise, and articles," 
which were thereinbefore described by the 
same words as in the information. The re- 
turn of the marshal was, that he had at- 
tached "the quantity tobacco, &c„" described 
in the monition. The answer, which was 
filed on the 4th of June, 1868, says: "And 
now, Christian H. Lilienthal, the claimant of 
the said goods, wares, and merchandise, for 
answer to the libel of information filed 
against the same, comes and answers the 
said information as follows: The said claim- 
ant denies that the said goods, wares, and 
merchandise, or any part thereof, became or 
are forfeited in the manner and form in the 
said information alleged." On the 13th of 
April, 1808, an order was made, entitled in 
the case as one against "a quantity of manu- 
factured tobacco, &c, factoiy of C. H. Lilien- 
thal, 221 Washington street," appointing three 
appraisers, on motion of the counsel for the 
claimant, "to appraise the value of the prop- 
erty proceeded against herein," and directing 
that "the said property" be released to the 
claimant on his filing due claim and giving 
bond in double the appraised value, to be ap- 



proved according to law. The report of the 
appraisers, entitled in the case as one against 
"a quantity of manufactured tobacco, &c, 
found at the factory of C. H. Lilienthal, No. 
211 Washington street," and filed May 1st, 
1868, says: "The undersigned, having been 
duly appointed and sworn as appraisers to 
appraise the value of the property proceeded 
against herein, do report that we have exam- 
ined and appraised said property, and do find 
that said property (as per schedule hereto an- 
nexed) is worth the sum of one hundred and 
four thousand three hundred and ninety-one 
dollars seventy-eight cents (9104,391 78)." A 
schedule of appraisement of values by items 
is annexed to the report. On the 12th of 
June, 1S68, an order was made, entitled In 
the case as one against "a quantity of manu- 
factured tobacco, &c, found in the factory 
of C. H. Lilienthal, 221 Washington street," 
ordering, on the motion of the proctor for the 
claimant, that "the said property" be released 
to the claimant upon his giving bond in the 
appraised value, to be approved according to 
law, instead of in double that amount. 

The issues joined in the cause were tried 
before the court and a jury, and the minutes 
of the court, of the 8th of May, 1ST1, state, 
that, after the charge of the court to the jury, 
they retire, and, upon their return, say, "that 
they find for the United States, condemning 
the goods, and so they say all:" and that then 
it was ordered that the claimant have thirty 
days from that date to make a case, or turn 
the same into a bill of exceptions. [See Case 
No. 16.105.] 

No judgment has yet been entered on such 
verdict, and now the claimant moves that 
judgment on the information be arrested, and 
that the trial be declared to have been a mis- 
trial, (1) because no verdict of the jury n-as 
recorded or filed before the jury were dis- 
charged; (2) because no verdict of the jury 
was returned before the jury were dischar- 
ged; (3) beca.use, when the jury returned into 
court, after considering of their verdict, and 
were inquired of, by order of the court, if 
they had agreed upon their verdict, it appears 
by the minutes of the clerk that the answer 
was, "They find for the United States, con- 
demning the goods," and no other or differ- 
ent answer was made by the jury before they 
were discharged, and no other or different rec- 
ord was made thereon before the jury were 
discharged, and the jury were discharged and 
separated immediately after they had made 
the answer aforesaid, and the answer of the 
jury, so minuted, is not, and was not, a ver- 
dict upon the issues put to the jury under the 
information and the answer or pleas of the 
claimant, lawful and sufficient to authorize the 
rendition and entry by the court of a judg- 
ment of forfeiture of the property seized, or 
any part thereof. 

The o'bjection is, not that the verdict receiv- 
ed and recorded— that the jury "find for the 
United States, condemning the goods"— was 
not received, and recorded in those words, by 
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the court, in the minutes, before the jury sep- 
arated or were discharged, but, that such ver- 
dict is not a verdict on which a judgment of 
forfeiture of the property seized, or any part 
thereof, can be rendered by the court. 

The ground urged in support of the motion is, 
that, by the pleadings, three distinct issues 
were raised: one as to the manufactured to- 
bacco; one as to the articles of raw material; 
and one as to the tools, implements, instru- 
ments, and personal propex*ty; that the an- 
swer denies a forfeiture of the property, or 
of any part of it, in manner and form alleged 
in the information, and therefore traverses 
each allegation of the information; that the 
verdict does not find the facts of each or of 
any one of the issues on which the judgment 
of forfeiture depends; and that the verdict 
does not embrace enough to enable the court 
to amend it, or to render a judgment in ac- 
cordance with the issues. It is- claimed, as a 
rule of law, that, where the issue involves 
facts which govern the right of the plaintiff to 
have judgment in his favor, the verdict must 
find those facts, or no judgment can be ren- 
dered; and that, in the present case, the ver- 
dict finds no fact whatever under either of 
the distinct issues. It is also claimed, that, 
although, under the 32d section of the act of 
September 24th, 1789 (1 Stat. 91), the court 
has the power to cure defects in the forms of 
verdicts, the verdict must be substantially 
sufficient to enable the court to render a judg- 
ment in accordance with the issues; that the 
statute cannot reach this case; that the ver- 
dict does not enable the court to see that the 
jury intended to find one, or two, or all three 
of the issues for the United States; that the 
verdict is as consistent with a finding of one 
only, as with a finding of two or three, and as 
consistent with the finding of all as of one; 
that, to enter a judgment of forfeiture of all 
the three kinds of property, on the assump- 
tion that there was but one issue, which com- 
prehended all the property seized, and that 
such issue has been found for the United 
States, would contradict the pleadings, the 
evidence, and the justice of the case; that, 
under the information, and according to the 
statute, the raw materials cannot be forfeited 
because the manufactured articles are proved 
to be subject to forfeiture, nor can the tools, 
&c, be forfeited because the manufactured ar- 
ticles and the raw materials are forfeited, un- 
less it is proved that the tools, &c, were 
found in the same place with the manufac- 
tured articles or the raw materials; that, al- 
though there was evidence, on the trial, that 
the claimant was a manufacturer and seller 
of articles of a kind subject to tax, and that 
articles of such a kind were found in his pos- 
session, and that he had, in regard to them, 
an intent to sell them without paying the tax 
on them, the verdict does not find any one of 
those facts, or contain anything that enables 
the court to see that the jury intended to find 
those facts; that, although there was evi- 
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deuce, on the trial, that raw materials of the 
kind used by the claimant in his business 
were found in his possession, and that he in- 
tended to manufacture them into articles of a 
kind subject to tax, and intended to sell such 
articles without paying the tax on them, the 
verdict does not find any one of those facts, 
or show that the jury intended to find for the 
United States on the issue as to the raw ma- 
terials, because their verdict is just as good 
for the first issue as for the second; that, as 
to the tools, &c, there was no evidence that 
they were found in the same place with the 
manufactured articles or the raw materials, 
and the verdict finds nothing that enables 
the court to see that the jury intended to find 
the third issue for the United States; that, if 
the jury had said that they had found for 
the United States on all the issues, the ver- 
dict, though bad in form, could have been 
cured; that the verdict does not affirm, or 
purport to affirm, all the issues, and the court 
cannot conjecture that the jury intended to 
affirm all the issues; that the substantial 
meaning of the verdict is not manifest, as it 
might have been returned on only one issue 
as well as on two or three issues, and the 
court has no means of determining on which 
issue to render judgment; and that the inde- 
terminate character of the verdict further ap- 
pears by the words, "condemning the goods," 
leaving it doubtful whether the jury intended 
all the articles seized, or a part only, and, if 
a part only, which part, there having been 
evidence which, under the instructions of the 
court, might have warranted a verdict for the 
United States on the first issue, or on the sec- 
ond issue, but no evidence that would have 
warranted a verdict for the United States on 
the third issue. 

I have detailed at some length the views 
urged on the part of the claimant, in order 
that it may be seen that they are under- 
stood. But I am unable to appreciate their 
force, as applied to the facts of this case. 
It is entirely clear, that "the property" and 
"the personal property" spoken of in the in- 
foi-mation as seized, and "the aforementioned 
goods, wares, and merchandise" spoken of in 
the information as forfeited, and "the said 
property" against which the information 
prays for process, and "the said goods, wares, 
and merchandise" which the information 
prays may be condemned, and "the above 
named property" and "the said property" 
spoken of in the claim, and "the said goods, 
wares, merchandise and articles" and "the 
personal property" spoken of in the monition, 
and "the quantity tobacco, &c.," spoken of in 
the return to the monition, and "the said 
goods, wares and merchandise" spoken of in 
the answer, and "the property proceeded 
against herein," and "the said property" 
spoken of in the order of April 13th, 186S> 
and "the property proceeded against herein" 
and "said property," spoken of in the report 
of the appraisers, and "the said property" 
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spoken of in the order of June 12th, 1868, are 
expressions, all of which comprehend the- same 
identical articles and quantity of property, 
namely, the property alleged in the informa- 
tion to have bean seized "for a forfeiture," 
and to be in custody "as forfeited to the Unit- 
ed States," and set forth in the schedule an- 
nexed to the report of the appraisers, and 
which the information prays may "be con- 
demned by decree of forfeiture." The in- 
formation, in specifying the causes of for- 
feiture, assigns the statutory causes to the 
three several descriptions of property seized 
— the manufactured tobacco, the articles of 
raw material, and the tools, implements, in- 
struments and personal property found in 
the same pla^e with the manufactured to- 
bacco and the raw materials. The claimant 
claimed all the property that was seized and 
attached, and against which the information 
was directed, and answered as to the whole 
of such property, calling it "the said goods, 
wares and merchandise," and denying that 
it became or was forfeited- This was a de- 
nial that any of it was forfeited— a denial 
that any one of the three several causes of 
forfeiture specified in the information in re- 
gard to the three several classes of property 
seized, existed. It was these three issues 
that were tried. It was necessary for the 
government to prove the affirmative of each 
issue, in order tc have a verdict condemning 
all the property seized. If it proved the af- 
firmative of any particular issue, it would 
have a verdict condemning the property em- 
braced in such issue. It is admitted there 
was evidence given tending to prove the af- 
firmative of each of the first two issues. But 
it is denied that there was any evidence giv- 
en that the "tools, implements, instruments 
and personal property" embraced in the third 
issue were found, as the information alleges, 
""in the place or building, and within certain 
yards and enclosures, where said tobacco 
and said raw materials were found as afore- 
said," that is, as before alleged in the in- 
formation, "at the tobacco manufactory of 
C. H. Lilienthal, 221 Washington street" 
This is an error of fact. The bill of excep- 
tions, settled, signed, and filed in the case, 
states, that, "to maintain the issues on the 
part of the United States, the district attor- 
ney gave evidence tending to show that the 
claimant was a manufacturer and seller of 
tobacco in the city of New York, at and for 
a long time prior to the seizure in the in- 
formation set forth, namely, prior to the 25th 
day of March, 1868, and that, at the time of 
the seizure, the claimant had in his posses- 
sion, at his manufactory at Nos. 217, 219, 
and 221 Washington street, New York, the 
several quantities of manufactured tobacco 
and of raw materials, and the other personal 
property described in said information, and 
attached by the marshal, and claimed and 
released to the claimant as aforesaid." The 
words, "other personal property described in 



said information," mean the personal prop- 
erty other than the manufactured tobacco 
and the articles of 'raw material covered by 
the first and second issues, and mean the 
"tools, implements, instruments and personal 
property" covered by the third issue. The 
statement of the bill of exceptions is, that 
the evidence tended to show that, at the time 
of the seizure set forth in the information, 
that is, the seizure of all the personal prop- 
erty found at the manufactory of the claim- 
ant, 221 Washington street, he had in his 
possession, at such manufactory, all the prop- 
erty described in the information under the 
three heads. This necessarily means, that all 
of such property was found and seized at 
such manufactory, as one place or building. 

There being evidence, then, to warrant a 
finding for the United States on each of the 
three issues, the jury returned a general ver- 
dict, saying, that "they find for the United 
States, condemning the goods." This ver- 
dict can mean nothing else than that they 
find for the United States on each and all of 
the issues. The words, "condemning the 
goods," create no uncertainty. The informa- 
tion asks that all the property, calling it "the 
said goods, wares and merchandise," "be con- 
demned by decree of forfeiture." The claim- 
ant defended the property, by his answer, by 
the description of "the said goods, wares and 
merchandise." The word "goods," in the ver- 
dict, can mean, in reason, nothing else but 
all the property covered by all three of the 
issues. "Condemning the goods" means "con- 
demning the property proceeded against 
herein." A verdict for the United States as 
to all the property was, necessarily, a ver- 
dict of condemnation. The words, "condemn- 
ing the goods," do no harm. Still, they may 
be rejected as surplusage, if necessary. Un- 
der the evidence, a general verdict for the 
United States was perfectly good. This was 
such a verdict, whether the words, "con- 
demning the goods," be retained or rejected. 
Such a verdict covered all the issues, and 
found all and each of them in favor of the 
United States. 

A reference to the bill of exceptions shows 
that no other interpretation can be put upon 
the verdict than that which I have given to 
it. The court, after calling the attention of 
the jury to the statute on which the informa- 
tion was founded, the 48th section of the 
Act of June 30th, 1864, as amended by the 
9th section of the Act of July 13th, 1866 (14 
Stat. Ill), stated to them, that there had been 
seized in the case, in addition to the manu- 
factured tobacco and the raw materials, a 
large quantity of personal property connect- 
ed with the establishment, the whole valued 
by the appraisers at $104,000, and that it 
was such property, consisting of the three 
classes, "found, in this establishment," which 
was the subject of the suit; that the facts 
in the case were undisputed; that there was 
no serious contest about a single fact, ex- 
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cept in regard to the very point of the law— 
the intent; and that, if the government had 
not made out, to the satisfaction of the jury, 
that the intent to commit a fraud on the law, 
or to evade the payment of taxes, in respect 
either to the goods on hand, or to the goods 
to be manufactured out of the raw materials 
on hand, existed on the part of Mr. Lilienthal 
at the time "the goods" were seized, their 
verdict would he for the claimant. There 
was no exception, on the part of the claimant, 
to any portion of these instructions, and the 
jury found "for the United States, condemn- 
ing the goods." It cannot he doubted that 
this is a verdict on which a judgment of for- 
feiture can he entered against all the prop- 
erty seized. The word "goods" was used in 
the pleadings, and by the court in its charge, 
and by the jury in their verdict, as synony- 
mous with the words, "property proceeded 
against herein." 

The verdict did not vary from the issue, 
nor did it fail to find the entire issue. It was 
a general verdict, and not a special verdict. 
There is nothing to show that all the jurors 
did not find each of the issues in favor of the 
government, as, under the instructions and 
the evidence, they were warranted in doing. 
It was not necessary for them to say that 
they found each of the issues inofavor of the 
government. Moreover, on the evidence in 
the case, the jury could not find an intent iu 
regard to either the manufactured tobacco or 
the raw materials, which did not exist in re- 
gard to both, and, under the statute, the ex- 
istence of the forbidden intent in regard to 
either condemns all personal property found 
in the same place. The issue was, therefore, 
really a single one in regard to the intent 
respecting the manufactured tobacco and the 
raw materials, and there was no other issue 
of fact to be considered by the jury. 

But, in any event, this would be a proper 
case for the court, under the 32d section of 
the act of September 24th, 1789 (1 Stat. 91), 
to give judgment according as the right of 
the cause in law appears, without regarding 
any imperfection, defect, or want of form in 
the verdict, and to amend any such imper- 
fection, defect, or want of form. Roach v. 
Hulings, 16 Pet [41 U. S.] 319; Parks v. 
Turner, 12 How. [53 TJ. S.] 39. I do not 
mean, however, to suggest, that the verdict 
in this case was not a proper verdict, or was 
not a general verdict, or was not proper in 
form as a general verdict, or that a general 
verdict was not the proper verdict to be ren- 
dered in this case. 

The form of verdict rendered and entered 
in this case is that which has been used for 
many years in this court, in cases where a 
general verdict for the United States, in a 
suit in rem on" a seizure of property on land, 
is proper. It seems to me to be correct in 
form, and not open to criticism. 

The motion in arrest of judgment is denied. 

This decision was affirmed by the circuit 
court on writ of error. [Case unreported.] 



Case N"o. 16,107. 

UNITED STATES v. The QUEEN et aL 

[4 Ben. 237; i 12 Int. Rev. Rec. 42.] 

District Court, S. D. New York. June, 1870.2 

Information against British Vessel and Hek 
Master— Smuggling — Amendment — Jurisdic- 
tion— Tiual by Jury— Joinder. 

1. An information was filed against the 
steamship Queen and her master, alleging that 
the vessel belonged, in whole or in part, to a 
citizen or citizens of the United States, and 
charging that certain merchandise, not includ- 
ed in the manifest on board, had been import- 
ed by her into the United States, contrary 
to section 24 of the act of March 2, 1799 [1 
Stat. 644], which, for such offence, imposes up- 
on the master a forfeiture equal to the value of 
the goods not included in the manifest, and 
that, by section 8 of the act of July 18, 1866 
[14 Stat. 180], the vessel is holden for the pay- 
ment of the penalty against the master, and 
becomes liable to be seized and proceeded 
against, by libel, to recover the same, in this 
court. The answer of the owners of the ves- 
sel denied the allegations of the information, 
and especially that they were citizens of or 
residents in the United States, and excepted to 
the information as alleging no cause of action 
against the vessel, inasmuch as it did not 
show that the master or owners of the vessel 
had been convicted of the acts complained of. 
The answer of the master also denied the state- 
ments of the information and excepted to it, 
in that it did not set forth a joint cause of ac- 
tion against the vessel and the master, and in 
that parties were improperly joined, and in 
that the parties joined were entitled to differ- 
ent modes of trial, and in that this action 
could not be sustained against the vessel and 
the master jointly. The suit, as to both vessel 
and master, was tried before the court with- 
out a jury, as a civil cause of admiralty and 
maritime jurisdiction: Held, that it was clear- 
ly proved that the violation of the law set forth 
in the information was committed. 

2. The vessel was a British vessel, and as, 
under the law, it is immaterial whether the 
offending vessel is a vessel of the United States 
or a foreign vessel^ the information might be 
amended without terms, in respect to the own- 
ership of the vessel, and by averring a viola- 
tion of section 25 of the act of 1860. which ex- 
tends the provisions of the act of 1799 to ves- 
sels owned, in whole or in part, by foreigners. 

3. The court had jurisdiction "to enforce the 
penalty against the vessel, in such a proceed- 
ing as this, without a trial by jury. 

[Cited in U. S. v. The Missouri, Case No. 
15,785.] 

4. The vessel might be proceeded against for 
the penalty, irrespective of any proceeding 
against th& master. 

[Cited in The Helvetia, Case No. 6,345. Fol- 
lowed in Pollock v. The Sea Bird, 3 Fed. 
575; The Paolina S., 11 Fed. 174, Cited 
in The Sidonian, 38 Fed. 442.] 

5. The suit to recover the penalty against the 
master was a suit at common law, and he was 
entitled to a trial by jury, under the seventh 
amendment of the constitution of the United 
States. 

6. The right to recover against the vessel in 
the present form of proceeding was clear, and, 
as the answer of the master excepted to the in- 
formation on the ground that the puit could 
not be maintained against the vessel and 
master jointly, and because they were entitled 

i [Reported by Robert D, Benedict, Esq., and 
here reprinted by permission.] 
2 [Affirmed in Case No. 16,108.] 
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to different modes of trial, and the answer of 
the vessel did not except to such joinder, the 
information would be dismissed as to the mas- 
ter, and a decree entered against the vessel. 

In admiralty. 

William Stanley, Asst U. S. Dist. Atty. 
Charles Donohue, for master and claimants 
of the vessel. 

BLATCHFORD, District Judge. This is 
an information filed on the 13th day of Feb- 
ruary, 1S69, by the district attorney, on be- 
half of the United States, against the steam- 
ship the Queen and Francis Grogan, her 
master. It alleges, that the vessel is within 
this district, on waters navigable from the 
sea by vessels of ten or more tons burthen, 
and is under seizure by the collector of cus- 
toms for the city of New York. It also al- 
leges, that the information is filed in a cause, 
civil and maritime, of forfeiture, for breach 
of the revenue laws of the United States. 
The articles of the information set forth: 
(1) That, on the 9th of February, 1869, the 
vessel was a vessel belonging, in the whole 
or in part, to a citizen or citizens, inhabi- 
tant or inhabitants, of the United States, and 
Grogan was the master or person having 
charge or command of her. (2) That, on that 
day, sundry merchandise, which is specified, 
of the value of $2,440, was imported and 
brought into the United States, in the ves- 
sel, which merchandise was not included in 
the manifest on board, as required by the 
twenty-third section of the act of March 2, 
1799 (1 Stat. 644), contrary to the twenty- 
fourth section of said act; that thereby Gro- 
gan forfeited and became liable to pay the 
said sum of §2,440, the value of the said 
merchandise; that the premises are within 
the admiralty and maritime jurisdiction of 
this court, and that, by reason thereof, and 
by force of the eighth section of the act of 
July IS, 1866 (14 Stat. 180), the vessel is 
holden for the payment of the penalty against 
the master, and became liable to be seized 
and proceeded against summarily, by libel, to 
recover the same, in this court. The in- 
formation prays for a decree for the forfei- 
ture against Grogan and against the ves- 
sel, for ?2,440, as a lien thereon, and that 
the vessel may be condemned and sold to 
satisfy the lien. 

The National Steamship Company, as own- 
ers of the vessel, answer the information and 
say, that they are a British corporation, and 
are subjects of Great Britain, and are not 
citizens of or residents in the United States. 
They deny the statements of the information 
and except to it, by their answer, in that it 
does not set up a cause of action against the 
vessel, and in that it does not shew that 
the master or owners of the vessel, or either 
Of them, has or have been convicted of the 
acts complained of, and allege that no cause 
of action arises against the vessel until such 
conviction. 
The answer of Grogan denies all the state- 



ments of the information, and excepts to it, 
in that it does not set forth a joint cause of 
action against the vessel and Grogan, and 
in that parties are improperly joined, and in 
that the parties joined, under the cause of 
action stated, are entitled to separate modes 
of trial, and in that this action cannot be 
sustained against them jointly. 

The twenty-third section of the act of 1799 
provides, that no merchandise shall be 
brought into the United States from any for- 
eign port or place, in any vessel belonging, 
in the whole or in part, to a citizen or citi- 
zens, inhabitant or inhabitants, of the United 
States, unless the master or person having 
the charge or command of such ship or ves- 
sel shall have on board a manifest in writ- 
ing containing, among other things, a just 
and particular account of all the merchandise 
taken on board of such vessel. The twenty- 
fourth section of the same act provides, that 
if any merchandise shall be imported or 
brought into the United States in any ves- 
sel belonging, in the whole or in part, to a 
citizen or citizens, inhabitant or inhabitants, 
of the United States, from any foreign port 
or place, which shall not be included or de- 
scribed in a manifest on board, agreeably 
to the directions in the twenty-third section, 
in every sucn case the master or other per- 
son having the charge or command of such 
vessel, shall forfeit and pay a sum of money 
equal to the value of such goods not included 
in such manifest. 

By the twenty-fifth section of the act of 
July 18, 1S66 (14 Stat. 184), as amended by 
the third section of the act of February 18, 
1867 (Id. 394), it is provided, that on and 
after the 1st day of March, 1867, the sev- 
eral provisions of the said act of March 2, 
1799, relating to manifests, shall apply as 
well to vessels owned, in whole or in part, by 
foreigners as to vessels of the United States. 
The eighth section of the same act of July 18, 
1866, provides, that in any case where a ves- 
sel or the owner, master or manager of a 
vessel, shall be subject to a penalty for a 
violation of the revenue laws of the United 
States, such vessel shall be holden for the 
payment of sueh penalty, and may be seized 
and proceeded against summarily, by libel, 
to recover such penalty, in any district court 
of the United States having jurisdiction of 
the offence. 

The case was tried before the court with- 
out a jury, as a cause on the instance side of 
the admiralty court. It was so tried as re- 
spected both the vessel and Grogan. It was 
proved, beyond question, that the violation ■ 
of the twenty-third and twenty-fourth sec- 
tions of the act of 1799, set forth in the infor- 
mation, was committed. It was not shown, 
as alleged in the information, that the ves- 
sel was a vessel of the United States, and it 
was shown that she was a British vessel. 
But, as, under the law, it is Immaterial 
whether the offending vessel is a vessel of 
the United States or a foreign vessel, the in- 
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formation may, if desired, be amended, with- 
out terms, under the authority of rule 24 of 
the rules in admiralty prescribed by the su- 
preme court, in respect to the averment of 
the ownership of the vessel, and, also, by 
averring a violation of the twenty-fifth sec- 
tion of the act of 1866, as well as of the other 
statutory provisions referred to in the infor- 
mation. 

The ground taken in defence, at the hear- 
ing, was, that no joint cause of action is 
given by the statute against the vessel and 
her master; that the intention of the statute 
is only to make the vessel a security for the 
penalty denounced against her master; that 
the cause of action is not one within the ad- 
miralty and maritime jurisdiction of this 
court; that the statute does not authorize 
the enforcement of the penalty in admiralty; 
that the penalty cannot be recovered from 
the master personally without a trial by jury 
is given to him; that a recovery must be 
had against the master, for the penalty, be- 
fore the vessel can be proceeded against for 
it; and that, if this suit be dismissed as to 
the master, it must be dismissed as to the 
vessel. 

As respects the vessel, I am satisfied that 
this court has jurisdiction, to enforce the 
penalty against her, by a proceeding such 
as has been taken in this case, without a 
trial by jury being necessary. 

The information alleges that the vessel 
is under seizure by the collector. The act 
of 1866 does not say that the vessel shall 
be forfeited, but that she shall be holden 
for the payment of the penalty. There is 
to be a forfeiture sub modo, to the extent 
of the payment of the penalty, and she may 
be "seized and proceeded against summarily, 
by libel, to recover such penalty, in any dis- 
trict court of the United States having ju- 
risdiction of the offence." The case is made 
by the information one of forfeiture and seiz- 
ure. The vessel is alleged to be in this district, 
on waters navigable from the sea by ves- 
sels of ten or more tons burthen, and under 
seizure for the forfeiture created by the 
violation of the statutes to which the in- 
formation refers. This court has, by the 
ninth section of the judiciary, act of Sep- 
tember 24, 17S9 (1 Stat. 77), exclusive orig- 
inal cognizance of all civil causes of admir- 
alty and maritime jurisdiction, including all 
seizures under laws of impost, navigation 
or trade of the United States, where the 
seizures are made on waters navigable from 
the sea by vessels of ten or more tons bur- 
then, within this district Under this pro- 
vision, it has always been held, that, in cases 
of seizure on land, the right of trial by jury 
exists, although the proceedings in the suit 
are otherwise in general conformity to the 
course in admiralty; but that, where the 
seizure is made on navigable waters, the 
course of admiralty may be strictly ob- 
served. Union Ins. Co. y. U. S., 6 Wall. [73 
U. S.] 759, 764. 



Nor have I any doubt that the vessel may 
be proceeded against, for the penalty in 
question irrespective of any prior or con- 
temporaneous proceeding against the mas- 
ter therefor. The objection that a proceed- 
ing against the master must precede a suit 
against the vessel was considered and over- 
ruled by Judge Benedict, in a case which 
arose under the same statutes as those in- 
volved in this case. The Missouri [Case 
No. 9,652]. 

The remaining questions are, as to wheth- 
er there can be a joint suit against the ves- 
sel and the master, and as to whether the 
master is entitled to a trial by jury, and 
as to whether this suit, if not maintainable 
as to both vessel and master, can be dis- 
missed as to the master, and yet a decree 
be rendered in it against the vessel. 

As regards the enforcement of the penalty 
against the master, he is entitled to a trial 
by jury. The seventh amendment 3 to the 
constitution of the United States provides, 
that, in suits at common law, where the 
value in controversy shall exceed twenty 
dollars, the right of trial by jury shall be 
preserved. The expression, "suits at com- 
mon law," as there used, means all civil 
suits, in which legal rights are to be ascer- 
tained and determined, which are not of 
equity or admiralty jurisdiction, whatever 
may be the peculiar forms of such suits. 
Parscns v. Bedford, 3 Pet [28 U. S.] 433, 
447. The ninth section of the judiciary act 
of September 24, 1789 (1 Stat. 76, 77), de- 
clares, that the trial of issues of fact, in 
the district courts, in all causes except civil 
causes of admiralty and maritime jurisdic- 
tion, shall be by jury. The suit against 
the master, under the statute in question, 
for the penalty imposed, is not made by 
statute cognizable in admiralty, nor is there 
any provision that the penalty may be re- 
covered against the master summarily, by 
libel, as there is in respect to the vessel. 
It is contended, on the part of the United 
States, that, as the bringing in of the goods 
by the vessel, in the prohibited manner, 
while she was under the command of the 
master, is made, by the statute, the founda- 
tion for the forfeiture by the master of a 
sum of money equal to the value of the 
goods, and as, by the act of 1866, the ves- 
sel is to be holden for the payment of the 
penalty imposed on the master, the master 
must be suable therefor in the admiralty 
quite as much as the vessel is; that the 
cause of action is as fully a maritime one 
in respect to the master, as it is in respect 
to the vessel; and that the case is one where 
jurisdiction in personam against the master 
exists in this court, within the decision in 
the case of New Jersey Steam Nav. Co. v. 
Merchant's Bank, 6 How. [47 U. S.] 344, 392. 
The answer to this view is, that no such ju- 
risdiction or form "of remedy is given, by 
any act of congress, against the master, as 
is given by the eighth section of the act of 
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1866, against the vessel. IT. S. v. Three 
Hundred and Fifty Chests of Tea, 12 Wheat. 
[25 XL S.] 486, 498. No authority has been 
cited to show that any statutory penalty 
has ever been recovered by a suit in per- 
sonam, in the admiralty, in a case like the 
present, and I must hold that the right to 
recover the penalty from the master must 
be enforced by a suit at common law, and 
that he is entitled in that to a trial by jury. 
As the right to recover against the vessel, 
in the present form of proceeding, is clear, 
and as the answer of the master excepts to 
the information on the ground that the 
suit cannot be sustained against the vessel 
and the master jointly, for the reason that 
the parties joined are entitled to separate 
modes of trial, and as the claimants of the 
vessel have not excepted, by their answer, 
or by any other form of pleading, to such 
joinder, but only except, by their answer, 
that the information sets forth no cause of 
action against the vessel, and does not show 
that the master has been convicted of the 
acts complained of, the information will be 
dismissed as to the master, with costs, and 
a decree will be entered against the vessel 
for the $2,440, with costs. 

[Upon an appeal to the circuit court the libel- 
ants were held entitled to a decree against the 
vessel, with costs. See Case No. 16,108.] 



Case M"o. 16,108. 

UNITED STATES v. The QUEEN. 

[11 Blatchf. 416; * 19 Int. Rev. Rec. 14.] 

Circuit Court, S. D. New York. Dec. 24, 1873.2 

Smuggling— Information of Forfeiture— Prose- 
cution of Master— Knowledge of Master. 

1. Under sections 23 and 24 of the act of 
March 2, 1799, (1 Stat. 645, 646,) and sec- 
tions 8 and 25 of the act of July 18, 1866, (14 
Stat. 180, 184,) the United States may proceed 
in rem, against a vessel, to recover a penalty 
for importing or bringing goods into the Unit- 
ed States, which are not included or described 
in the manifest, according to the course of pro- 
ceeding in a cause in admiralty, and may pro- 
ceed against the vessel immediately and di- 
rectly, without the delay incident to the pre- 
vious prosecution of the master of the vessel, 
to recover such penalty. 

[Cited in Tollock v. The Sea Bird, 3 Fed. 
575. Followed in The Paolina S.. 11 Fed. 
174. Cited in The Sidonian, 38 Fed. 442.] 

2. Where a suit in admiralty is brought 
against such vessel and her master jointly, to 
recover such penalty, it is proper to dismiss 
the suit as to the master, on the ground that he 
is entitled to a trial by jury, and to proceed 
with it as against the vessel. 

[Cited in Hatch v. The Boston, 3 Fed. 809.] 

3. In such a suit, proof that the master of 
the vessel had no actual knowledge that the 
goods were on board is not sufficient to exempt 
the vessel from liability. 

[Cited in U. S. v. Curtis, 16 Fed. 189.] 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
a [Affirming Case No. 16,107.] 



[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York.] 

[This was an information of forfeiture 
against the steamship Queen for alleged vio- 
lation of the revenue laws. On appeal from 
the district court. See Case No. 16,107.] 

Thomas Simons, Asst U. S. Dist. Atty. 
Charles Donohue, for claimants. 

WOODRUFF, Circuit Judge. The decision 
of this court in U. S. v. The Missouri [Case 
No. 15,785], must be taken as settling, in this 
court, that the proceedings herein were right- 
ly prosecuted in the court below as a cause 
in admiralty, and according to the course of 
proceeding in such a cause. The case of 
Union Ins. Co. v. U. S., 6 Wall. [73 U. S.] 759, 
764, sustains the jurisdiction, and approves 
that course of proceeding. 

I think it clear that the government, under 
the acts of March 2, 1799, and July 18, 1866, 
(1 Stat. 645, 646, §§ 23, 24; 14 Stat. 180, 184, 
§§ 8, 25,) are at liberty to proceed against the 
vessel immediately and directly, without the 
delay incident to a previous prosecution of 
the master, to recover the penalty for im- 
porting or bringing goods into the United 
States, which are not included or described 
in the manifest. The extension of the act of 
1799 to foreign vessels would, in general, 
prove idle and fruitless, if they could not be 
proceeded against before such a recovery. 
At the termination of a suit against the mas- 
ter the vessel would not be here. The pur- 
pose to charge the vessel with the penalty, 
and the express declaration, not only that the 
vessel "shall be holden for the payment," but 
that she "may be seized and proceeded 
against summarily," both indicate an intent 
that she may be proceeded against so soon as 
the violation of the law appears. 

The amendment of the proceedings by dis- 
charging the master, on the claim that he was 
entitled to a trial by jury, was not erroneous. 
Courts of admiralty have a large discretion 
to amend their proceedings and conform them 
to the justice of the case before them; and 
the correction of the supposed error in in- 
eluding the master in the same suit wrought 
no injustice to the claimants. On the con- 
trary, had the technical objection that the 
libellants, having erroneously joined the mas- 
ter, were concluded, been suffered to prevail, 
the vessel would have wholly escaped the 
liability which the statute imposed upon her. 

On the merits, I must adhere to the obser- 
vations made on deciding the case of U. S. v. 
The Missouri, above referred to. I do not 
think that the acts above referred to can be 
made practically useless and inefficient for 
the purposes of their enactment, by a con- 
struction which makes proof that the master 
had no actual knowledge that the goods were, 
on board sufficient to exempt him from the 
penalty and the vessel from any responsi- 
bility. The averment made by an amend- 
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ment of the answer allowed in this court, 
that the master had no means of knowledge 
of the importation, was not sustained by any 
evidence. The case stands on the naked 
statement of the master, that he "did not 
know of the goods on hoard and not on the 
manifest." This language is itself equivocal. 
It may mean that, although he knew that 
the goods were on board, he did not know 
that they were not on the manifest. To this 
it is sufficient to say, it was his duty to see 
that they were on the manifest- But, tak- 
ing the testimony to mean distinctly that he 
did not know that the goods were on board 
the vessel, that is not enough, in my opinion, 
to exempt the vessel from liability. If it 
were to be so held, the door to smuggling 
would be open so wide that these statutes 
would be a dead letter. 

If it be conceded, that, when, notwith- 
standing a faithful exercise of his authority 
and control over the lading of his ship, and 
his right to exclude all goods not subjected 
to entry upon the ship's papers, parcels were 
fraudulently concealed, so that he could not 
discover them in person, nor by the aid of 
his subordinates, the penalty could not be 
enforced against him, (see XJ. S. v. The Stad- 
acona [Case No. 16,371]), even that conces- 
sion would not avail in this case. The cus- 
tom house officers had no difficulty in finding 
these goods. And, as suggested by the court, 
in the case of U. S. v. The Missouri, if the 
manifest was made and filed in good faith, 
without knowledge that the goods were on 
board, the master is furnished, by the act of 
1799 (section 24), with an opportunity to cor- 
rect the mistake, by showing that the defect 
in the manifest was owing to a deceit and 
fraud practised on himself. Any other con- 
struction of the act would relieve the master 
and the vessel from liability, although every 
officer on board except the master knew that 
the goods were on board, and were parties 
to the attempt to introduce them in violation 
of law. 

The libellants are entitled to a decree, with 
costs. [Case No. 16,107.] 



Case No. 16,109. 

UNITED STATES v. QUEEN. 

[3 Cranch, C. C. 420.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1828. 

Administrators — Actios on Bond. 

The act of assembly of Maryland of 1720 
(chapter 24), respecting suits upon administra- 
tion bonds, before return non est or fi. fa. 
against the executor or administrator, is in 
force in the county of Washington, D. C. 

[Suit by the United States, for the use of 
Robinson, against N. L. Queen.] 

Debt on the administration bond of George 
Lindsay's administratrix. Plea, that there 

i [Reported by Hon. William Cranch, Chief 
J udge.] 
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was no return of non est on a capias a<5 
respondendum, nor of a fieri facias against 
the administratrix, as required by the Mary- 
land act of 1720 (chapter 24). General de- 
murrer. 

THE COURT rendered judgment upon the 
demurrer for the defendant, being of opinion 
that the act of 1720 is still in force, notwith- 
standing the act of 1798, c. 101, subc. 8, § 9 f 
which authorizes an execution against the 
administrator, upon the report of the auditor, 
ascertaining the plaintiff's proportion of the 
assets. (THRUSTON, Circuit Judge, absent.) 



Case Wo. 16,110. 

UNITED STATES v. QUINN. 

[8 Blatchf. 48; i 3 Am. Law T. Rep. U. S- 
Cts. 180; 12 Int. Rev. Rec. 151.] 

Circuit Court, S. D. New York. Nov. 2, 1870. 

Elections — Violation op Registration Laws — ■ 
Indictment — Constitutional Law. 

1. The 20th section of the act of May 31, 
1870 (16 Stat. 145), providing for the pun- 
ishment of persons who illegally register, or at- 
tempt to register, at a registration of voters 
for an election for a representative in con- 
gress, and enacting that a registration made 
under the laws of a state shall be deemed to 
be a registration within such act, is not in- 
valid, as being an infraction of the constitution 
of the United States. 

2. Such section does not establish a test of 
the qualification of an elector, or affect such 
qualification, and is not repugnant to article 1, 
§ 2, of the constitution, which prescribes the 
qualifications of electors of members of the 
house of representatives. 

3. Authority to enact such section is de- 
rivable from article 1, § 4, subd. 1, of the con- 
stitution, which provides, that congress may, at 
any time, by law, make or alter regulations as 
to the time, place and manner of holding elec- 
tions for representatives in congress, and from 
the last subdivision of article 1, § 8, which pro- 
vides, that congress shall have the power to- 
make all laws necessary or proper for carry- 
ing into execution powers thereinbefore given. 

4. Article 1, § 5, subd. 1, of the constitution, 
which provides that each house of congress 
shall be the judge of the elections, returns and 
qualifications of its own members, commented 
on. 

5. The offense created by such 20th section 
being a misdemeanor, it is sufHcient, in an in- 
dictment, to describe it in the words of the stat- 
ute, adapted to the particular circumstances 
involved in the offense charged. 

6. The averments, in the indictment in this- 
case, as to the existence and action of the board 
of inspectors of registry, upheld as sufficient, 
on demurrer, the court taking judicial notice 
of the statutes of New York in respect to such 
board, such statutes being referred to in the 
indictment. 

7. No suggestion being made to the court that 
the defendant had any defense to the indict- 
ment, judgment absolute was rendered against 
him on the overruling of a demurrer to the 
indictment 

This was an indictment against the de- 
fendant [Terence Quinn], founded on the 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and Lere reprinted by permission.} 
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20th section of the act of May 31, 1870 (16 
Stat. 145). It contained thirteen counts. 
The first count alleged, "that, under and in 
pursuance of acts of the legislature of the 
state of New York, a hoard of inspectors of 
registry, theretofore, in pursuance of said 
laws, duly appointed, and at the times herein- 
after stated, duly acting for the Fourteenth 
election district of the Sixteenth ward, of the 
city of New York, in the county of New York, 
in said state of New York, and in the dis- 
trict and circuit aforesaid, and duly organ- 
ized, did, at the said election district, on 
the certain days for that purpose prescribed 
by the laws of the state of New York, com- 
mencing the eighteenth day of October, in 
the year of our Lord one thousand eight 
hundred and seventy, proceed to make a list 
of all persons qualified and entitled to vote 
in the said election district, and to enrol 
such applicants for registration as should be 
qualified voters in the said election district 
at a general election of officers by the peo- 
ple of the state of New York, to ensue in the 
said state of New York, on the eighth day of 
November, in the year of our Lord one thou- 
sand eight hundred and seventy, at which 
general election, among other officers, a rep- 
resentative in the congress of the said Unit- 
ed States, for the Sixth congressional district 
of the state of New York, was to be elected, 
and at the said election district voted for; 
that Terence Quinn, late of the city and 
county of New York, in the district and cir- 
cuit aforesaid, yeoman, heretofore, to wit, 
on the eighteenth day of October, in the 
year of our Lord one thousand eight hun- 
dred and seventy, at the Southern district 
of New York, and within the jurisdiction of 
this court, the said last mentioned day being 
one of the said prescribed days, appeared 
at the said election district of the Sixteenth 
ward of the city of New York, in the county 
•and state of New York, and in the district 
and circuit aforesaid, before the said board 
of inspectors, then and there proceeding as 
aforesaid to make the list aforesaid, and to 
enrol as aforesaid, and did wilfully, and un- 
lawfully, and knowingly apply to the said 
board to have his said name entered upon the 
list aforesaid of qualified voters afox*esaid, 
and the said board of inspectors did there- 
upon, on the said Terence Quinn applying as 
aforesaid, then and there place his said 
name upon said list of qualified voters, he, 
the said Terence Quinn, not then and there 
being lawfully entitled to be registered there- 
in, then and there, against the peace of the 
said United States, and their dignity, and 
against the form of the statute of the said 
United States, in such case made and pro- 
vided." The second count alleged, "that, at 
the Fifteenth election district of the Six- 
teenth ward of the city of New York, in the 
county and state of New York, and in the 
district aforesaid, at a registration of voters 
in the said election district, for an election 
for a representative in the congress of the 



United States, which said registration was 
then and there made under the laws of the 
state of New York, and which said election 
was to be held on the eighth day of Novem- 
ber, in the year of our Lord one thousand 
eight hundred and seventy, and at which 
said election a representative in congress for 
the Sixth congressional district of the state 
of New York was to be elected, and, at the 
said election district, the same being part of 
said congressional district, to be voted for, 
Terence Quinn, yeoman, late of the city and 
county of New York, in the district and cir- 
cuit aforesaid, at the Southern district of 
New York, and within the jurisdiction of 
this court, did unlawfully, knowingly, and 
wilfully, fraudulently register, and cause his 
name to be entered upon the list of voters 
in the said district, as a voter residing in 
said election district, and entitled by law to 
vote therein for a representative in the con- 
gress of the United States, whereas the said 
Terence Quinn did not then and there reside 
in the said district, as he, the said Terence 
Quinn, well knew, and was not, by reason 
of said non-residence, a lawful voter in 
said district, or entitled to be registered as 
a voter, as he then and there well knew, 
then and there, against the peace of the 
said United States, and against their dignity, 
and against the form of the statute of the 
said United States in such case made and 
provided." The third and fourth counts were 
like the second, except as to the number of 
the election district. The fifth count alleged, 
"that heretofore, to wit, on the eighteenth 
day of October, in the year of our Lord one 
thousand eight hundred and seventy, at the 
city and county aforesaid, and in the South- 
ern district aforesaid, a registration of voters 
for an election for representatives in the 
congress of the United States, and for a gen- 
eral election to be held on the eighth day of 
November, in the year of our Lord one thou- 
sand eight hundred and seventy, at which 
election a representative in congress was to 
be chosen, in and for the Sixth congressional 
district of said state, in which said congres- 
sional district the Sixteenth election district 
of the Sixteenth ward of said city and county 
was, and is, situated, and is a part, was held 
under and pursuant to the laws of the state of 
New York, in and for the said Sixteenth elec- 
tion district of the Sixteenth ward of said city 
and county of New York, for which registra- 
tion of voters, proper officers had been and 
were appointed to receive the applications of 
persons lawfully entitled to vote at the said 
election district, and to register and make 
lists of the names of such persons, pursuant 
to the provisions of the laws of the state of 
New York, which said officers were then and 
there acting as a board for the purpose of 
receiving, registering, and entering upon such 
list the names of such persons, the said 
Terence Quinn, not being a resident of said 
election district, and not being lawfully en- 
titled to be registered therein, and not being 
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a voter therein, -with Intent then and there 
to deceive, injure, and defraud the lawful 
electors of said district, and the good and 
lawful people of the said state of New York, 
<lid then and there wilfully, knowingly, and 
fraudulently appear before the said officers, 
"being such board, and cause and procure his 
name to be entered and registered upon the 
list of voters of said election district, as one 
of the persons entitled to vote therein at the 
aforesaid election district, wherefore the 
jurors aforesaid, upon their oath aforesaid, 
say, that the said Terence Quinn did, at the 
time and place aforesaid, unlawfully and 
fraudulently register in the election district 
aforesaid, against the peace of the -said Unit- 
ed States and their dignity, and against the 
form of the statute of the said United States 
in such case made and provided." The sixth 
and seventh counts were like the fifth, ex- 
cept as to the number of the election dis- 
trict The eighth count alleged, "that, under 
and in pursuance of acts of the legislature 
of the state of New York, a board of in- 
spectors of registry, theretofore, in pursu- 
ance of said laws, duly appointed, and, at 
the time hereinafter specified, duly acting, 
for the Fifteenth election district of the Six- 
teenth ward, of the, city of New York, in the 
county of New York, and in the district and 
circuit aforesaid, and duly organized, did, 
on certain days for that purpose prescribed 
by the laws of the state of New York, com- 
mencing the eighteenth day of October, in the 
year of our Lord one thousand eight hundred 
and seventy, proceed to make a list of all 
persons then qualified and entitled to vote 
in the said election district, and to enrol such 
applicants for registration as should be quali- 
fied voters in the said election district, at a 
general election of officers by the people of 
the state of New York, to ensue on the eighth 
day of November, in the year of our Lord 
me thousand eight hundred and seventy, at 
which general election, among other officers, 
a representative in the congress of the said 
United States for the Sixth congressional dis- 
trict of the said state of New York, was to be 
elected, and at the said election district voted 
for; that Terence Quinn, yeoman, late of the 
city and county of New York, in the district 
and. circuit aforesaid, heretofore, to wit, on 
the eighteenth day of October, in the year of 
our Lord one thousand eight hundred and 
seventy, at the Southern district of New 
York, and within the jurisdiction of this 
court, he, the said Terence Quinn, not then 
and there residing at a house numbered one 
hundred and fifty-six, in West Nineteenth 
street of said city of New York, the day 
last aforesaid being one of the prescribed 
days of registration as aforesaid, appeared 
in his proper person before said board of in- 
spectors, proceeding, as aforesaid, to make 
the list aforesaid, and to enrol as aforesaid, 
and did wilfully, knowingly, and unlawfully 
and falsely say and represent to said board 
that he then and there resided at said house, 



numbered one hundred and fifty-six, and in 
West Nineteenth street, of said city of New 
York, and did apply then and there unlaw- 
fully, knowingly, and wilfully, to said board 
proceeding as aforesaid, to place his name 
upon said list and enrolment as residing in 
said house, numbered one hundred and fifty- 
six, in West Nineteenth street, of the city of 
New York, and, upon such application, the 
said board did then and there place his name 
upon said list and enrollment, and thereunto 
placed said number one hundred and fifty- 
six, in West Nineteenth street, as the resi- 
dence of said Terence Quinn, whereas, in 
truth, the' said Terence Quinn did not reside 
at said house and number, as he well knew; 
and so the jurors aforesaid say, that the 
said Terence Quinn did, on the day and in 
the year aforesaid, and in manner and form 
aforesaid, and at an election as aforesaid, 
fraudulently register, then and there, against 
the peace of the said United States, and their 
dignity, and against the form of the statute 
of the said United States,' in such case made 
and provided." The ninth and tenth counts 
were like the eighth, except as to the number 
of the election district. The eleventh count 
contained the same allegations as the eighth 
as to the board of inspectors of registry, and 
then averred that the defendant, "having 
been theretofore, to wit, on the twenty-sixth 
day of January, in the year of our Lord one 
thousand eight hundred and sixty-six, at the 
court of general sessions, in and for the city 
and county of New York, duly convicted of 
an infamous crime, to wit, the crime of an at- 
tempt at grand larceny, the same then being 
a felony by the laws of the state of New 
York, and the said Terence Quinn not then 
and there having been pardoned for said of- 
fense and conviction, or restored by pardon to 
the rights of a citizen, and then and there 
well knowing that, by reason of the premises, 
he was not a qualified voter at said election, 
or entitled to registration as a voter at said 
election, did then and there knowingly, and 
unlawfully, and wilfully apply to said board 
to place his name upon said list as a legal 
and qualified voter, and, upon such appli- 
cation, the said board did then and there 
place his name on said list as aforesaid, 
whereas, in truth and in fact, the said Ter- 
ence Quinn was not a lawful voter, and was 
not entitled to be registered as aforesaid; 
and so the jurors aforesaid say, that the said 
Terence Quinn did, on the day and in the 
year aforesaid, and in manner and form 
aforesaid, and at an election as aforesaid, 
fraudulently register, then and there, against 
the peace of the said United States, and their 
dignity, and against the form of the statute 
of the said United States, in such case made 
and provided." The twelfth and thirteenth 
counts were like the eleventh, except as to 
the number of the election district The de- 
fendant demurred to the indictment. 

The 20th section of the act of May 31, 
1870, was as follows: "If, at any registration 
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of voters, for an election for representative 
or delegate in the congress of the United 
States, any person shall knowingly person- 
ate and register, or attempt to register, in 
the name of any other person, whether liv- 
ing, dead or fictitious, or fraudulently reg- 
ister, or fraudulently attempt to register, not 
having a lawful right so to do; or do any 
unlawful act to secure registration for him- 
self or any other person; or by force, threat, 
menace, intimidation, bribery, reward, or of- 
fer, or promise thereof, or other unlawful 
means, prevent or hinder any person having 
a lawful right to register, from duly exer- 
cising such right; or compel or induce, by 
any of such means, or other unlawful means, 
any officer of registration to admit to regis- 
tration any person not legally entitled there- 
to, or interfere in any manner with any 
officer of registration in the discharge of his 
duties, or by any such means, or other un- 
lawful means, induce any officer of registra- 
tion to violate or refuse to comply with his 
duty, or any law regulating the same; or 
knowingly and wilfully receive the vote of 
any person not entitled to vote, or joefuse to 
receive the vote of any person entitled to 
vote, or aid, counsel, procure, or advise any 
such voter, person or officer to do any act 
hereby made a crime, or to omit any act, 
the omission of which is hereby made a 
crime, every such person shall be deemed 
guilty of a crime, and shall be liable to pun- 
ishment and prosecution therefor, as provid- 
ed in section nineteen of this act for persons 
guilty of any of the crimes therein specified: 
provided, that every registration made un- 
der the laws of any state or territory, for 
any state or other election at which such 
representative or delegate in congress shall 
be chosen, shall be deemed to be a registra- 
tion within the meaning of this act, notwith- 
standing the same shall also be made for 
the purposes of any state, territorial or mu- 
nicipal election." The punishment provided 
in section nineteen was, "by a fine not ex- 
ceeding five hundred dollars, or by impris- 
onment for a term not exceeding three years, 
or both, in the discretion of the court," and 
the payment of "the costs of prosecution." 

Edwin W. Stoughton and George T. Curtis, 
for defendant. 
Noah Davis, U. S. Dist Atty. 

Before WOODRUFF, Circuit Judge, and 
BLATCHFORD, District Judge. 

WOODRUFF, Circuit Judge (orally). The 
demurrer to the indictment now before the 
court, which was the subject of discussion at 
our yesterday's session, presents two ques- 
tions. The first is, whether the law of the 
United States under which the indictment is 
found is constitutional, or, in a more gen- 
eral form, whether it is a valid enactment, 
it being assailed, however only upon the 
ground that it is an infraction of the con- 
stitution of the United States. The second 



is, whether the indictment sufficiently 
charges an offense under the law. The court 
will not endeavor to discuss with great mi- 
nuteness or particularity these two questions. 
The shortness of the interval which has 
elapsed since the argument closed has pre- 
cluded the elaboration of an opinion upon 
the points which are raised. 

Had the court entertained serious doubt 
of the correctness of the conclusions which 
they have reached, they would have taken 
time for greater deliberation, and, if it 
seemed to them fit, would have endeavored 
to throw light upon the subject by an ex- 
tended discussion. But, entertaining no 
doubt, and deeming it unnecessary and un- 
profitable that the progress of the public 
business should be delayed for the purpose 
of indulging in an elaborate exposition of con- 
stitutional or other law, we feel not only at 
liberty, but constrained, to confine ourselves 
to a very brief statement of the leading 
grounds upon which the conclusions which we 
have reached must rest. 

First, then, as to the constitutionality of 
the act in question. It is important, per- 
haps—certainly we deem it wise in approach- 
ing that subject— to state just what the ques- 
tion is which we are called to consider, and 
to what a narrow point of inquiry the ques- 
tions involved in the present demurrer bring 
us. The section of the act of congress upon 
which this indictment is found is single. It 
is a single section of a single statute. Its 
validity involves the consideration of no 
other sections of the same or other statutes. 
Its discussion does not bring into view 
numerous questions which were alluded to 
in the progress of the argument, which might 
or might not be fit subjects for discussion, 
if other statutes or other sections of the 
present statute were before us for review. 

Without reading the section under which 
this indictment is found at length, or at- 
tempting to speak of it in technical terms, 
it must suffice to say, that it is an act 
which makes a fraudulent registration, or a 
fraudulent attempt to register, by a person 
not having a legal right so to do, for the 
purposes of an election of a member of 
congress, a crime against the United States 
of America; and the validity and constitu- 
tionality which we are to consider, rests 
upon the single question— Has congress 
the power, under the constitution, to de- 
clare a fraudulent registration, or a fraud- 
ulent attempt to register, for the purpose 
of voting for a representative or delegate in 
congress, a crime against the United States? 
We therefore enter into no consideration of 
various topics which were alluded to, refer- 
ring to other details of other laws, or of the 
act of which this section is a part. 

There are four provisions of article 1 of 
the constitution of the United States, ref- 
erence to which is pertinent to the inquiry 
before us, namely: 

Section 2: "The house of representatives 
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shall be composed of members chosen every 
second year by the people of the several 
states, and the electors in each state shall 
nave the qualifications requisite for electors 
of the most numerous branch of the state 
legislature." 

Section 4, subdivision 1: "The times, 
places, and manner of holding elections for 
senators and representatives shall be pre- 
scribed in each state by the legislature there- 
of; but the congress may at any time, by 
law, make or alter such regulations, except 
as to the places of choosing senators." 

Section 5, subdivision 1: "Each house shall 
be the judge of the elections, returns, and 
qualifications of its own members." 

Section 8, last subdivision: "The congress 
shall have power to make all laws which 
shall be necessary and proper for carrying 
into execution the foregoing powers, and all 
other powers vested by this constitution in 
the government of the United States, or in 
any department or officer thereof." 

Does the act in question infringe the pro- 
vision of the constitution which I have read, 
which provides that the electors in each 
state shall have the qualifications requisite 
for electors of the most numerous branch of 
the state legislature? It is argued with great 
ingenuity and ability, that the act in ques- 
tion infringes that clause of the constitution, 
because it seeks to establish a test of qual- 
ification—seeks to affirm the evidence of qual- 
ification—and, by so doing, ex vi termini, 
imposes qualification itself. We apprehend 
that that argument rests upon no solid basis. 
The act in question neither professes, nor, 
by any implication, can it, we think, be 
construed to affect the qualification of any 
elector anywhere. It imposes no duty to 
register. It prohibits no registration that is 
required in the state in which the elector 
seeks to exercise his franchise. It touches 
no qualification of the elector in any other 
respect. It leaves the power of the state to 
prescribe the qualifications of electors for 
the most numerous branch of the state legis- 
lature, in the largest and fullest extent, un- 
touched and unaffected. It says, and only 
says, that, when the qualification of regis- 
tration is imposed by the state law, (leav- 
ing the expediency or wisdom of such a law 
entirely to the judgment of the state), it shall 
be an offense against the laws of the United 
States to contribute, by fraud and violation 
of the state registry laws, to the sending of 
a representative to the congress of the Unit- 
ed States who is not clothed with the au- 
thority which a true expression of the pop- 
ular will would give; and that is all. 

But, it is said, that congress, having nothing 
to do with the question of qualification, can- 
not treat of the subject of qualification at all; 
and that, to require that the elector shall 
have the qualification which the state law 
imposes, and make his voting or registration 
an offense if he has not that qualification, 
is, on the part of congress, to impose a condi- 
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tion itself on the right to vote. The court 
do not feel called upon to say, however little 
doubt they may" feel upon the subject, 
whether or not the congress of the United 
States might, if they saw fit, make it a condi- 
tion, throughout these United States, that all 
who come to elect members of the house of 
representatives shall first register their 
names. TVe do not conceive that that ques- 
tion is involved; but, that the prescription of 
such a condition is no infringement of the 
elector's right to vote, we have no doubt, and 
we refer, with confidence and with satisfac- 
tion, to the constitution of the state of New 
York, as the exposition of the views of her 
people and her legislature, at least, upon that 
precise question. It is provided, in her con- 
stitution of 1846 (article 2, § 1), that "every 
male citizen of the age of twenty-one years 
who shall have been a citizen for ten days, and 
an inhabitant of the state one year next pre- 
ceding an election, and for the last four 
months a resident of the county where he 
may offer his vote, shall be entitled to vote, 
at such election, in the election district of 
which he shall at the time be a resident, and 
not elsewhere, for all officers that now are or 
hereafter may be elective by the people"— a 
declaration of qualifications, and the sole 
qualifications, which, under the constitution 
of the state of New York, it is competent 
to prescribe. And the framers of this same 
constitution, not deeming this unqualified 
declaration of the qualification of voters to 
be infringed in any degree, have, in section 4 
of the same article, provided, that laws shall 
be made for ascertaining, by proper proofs, 
the citizens who shall be entitled to the right 
of suffrage hereby established. Our reflec- 
tions lead us, therefore, to the conclusion, 
and without hesitation, that the prescrip- 
tion of a mode of ascertaining and certify- 
ing the qualification of him who shall pre- 
sent himself to exercise the elector's priv- 
ilege, is no infringement of the clause that 
declares what shall constitute the requisite 
qualification, and is no attempt to prescribe 
to the states— to this state or to any other 
state— any condition for the exercise of the 
right of suffrage, and no attempt to prescribe 
the qualifications of an elector. If we are 
right in this, then the second section of the 
first article of the constitution is no impedi- 
ment to the legislation of congress upon this 
subject 

The next clause of the constitution to 
which we refer— section four, subdivision 
one— declares, that the times, plaees and 
manner of holding elections for senators 
and representatives shall be prescribed in 
each state by the legislature thereof, but 
the congress may at any time, by law, make 
or alter such regulations, except as to the 
place of choosing senators. Upon this af- 
firmative provision of the constitution, and 
in support of the legislation which is now 
assailed, it is insisted, that "this clause of 
the constitution warrants the passage of the 
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act in question, on the one hand, while, on 
the other, it is denied, first, that this sec- 
tion includes the authority claimed, and sec- 
ond, that the authority attempted to he 
exercised is within it 

The framers of the constitution of the 
United States placed its government, all its 
strength and vigor, and all its permanent 
capacity for usefulness to the people, for 
whom it was made, in the votes of the peo- 
ple themselves. The debates in the con- 
vention by which the constitution was fram- 
ed, and the discussions which were had by 
way of exposition when the constitution 
was presented to the states for their accept- 
ance, both of which were cited to us in the 
argument, show, in the fullest manner, that 
those framers of the constitution did not, 
for one moment, lose sight of the indispensa- 
ble condition — on which alone a government 
of the people could be safe to the people 
themselves or could secure the beneficent 
ends for which it was instituted— that her 
popular vote should be the true expression 
of the opinions and choice of the electors. 
Hence, we say, this section four, subdivision 
one, of the first article of the constitution; 
and hence, as was aDly and clearly exhib- 
ited in the argument of the learned counsel 
for this defendant, the framers of the con- 
stitution—either through an apprehension 
that, in some possible change of events, the 
states might become indifferent to the gen- 
eral good, and so neglect their duty, or 
warned, perhaps, by experience had, under 
the previous articles of confederation, on 
that subject, or with wisdom forecasting the 
possibility that, at some distant period, cir- 
cumstances might arise in some state, in 
which obstacles would be interposed to the 
full and fair expression of the popular voice, 
and, so, conscious that the very preservation 
of the government itself, for all its useful ends, 
demanded that its perpetuation through a popu- 
lar vote should be secured— by this first subdi- 
vision of the fourth section conferred power 
upon congress for that self-preservation. Time 
might some where be so arranged, and for some 
end other than the well-being of the whole na- 
tion, that the popular voice might be de- 
nied a full expression. Place might be so 
fixed as in that mode to defeat the general 
and the indispensable purpose. The man- 
ner of holding an election might be such as 
to operate to prevent an open, fair expres- 
sion of the popular voice. Or— to use an il- 
lustration freely used in the discussions had 
when those men who went into the various 
states and elsewhere wrote in explanation 
of the provisions of the constitution, that 
the people might understand it— elections 
might be so conducted, either through an 
indifference of the states or otherwise, that 
the general government might find itself 
unsupported by the very people in whose 
will the foundations of the government rest- 
ed. Hence, we say, the scheme pointed out 
by this first subdivision of section four, and 



hence, we say, the explanations which were 
given by the great and good men who ex- 
pounded it. 

It seems to me that we ought to pause but 
a moment upon the suggestion, that, in the 
enforcement of a law such as we have now 
before us for consideration, intended to se- 
cure an election of members of the house of 
representatives by the giving of all legal 
votes and by the giving of none that are 
fraudulent, the government of the United 
States has no interest. "The government of 
the United States"— what is that? It may 
be conceded to be an artificial thing, which 
men call "the government," and which is 
sometimes looked upon as the source as 
well as the exhibition of power, and not ca- 
pable of interest more than it is of thought 
or feeling. But, the government of the 
United States, in the true sense, is the peo- 
ple of the United States, one and all, 
throughout the length and breadth of the 
land. And the people of the United States, 
here and everywhere, have not only an in- 
terest, but an interest that is vital, in the 
preservation of their institutions and in the 
preservation of all that is pure, just and hon- 
est in the popular vote, on which, for their 
safety and security, their institutions and 
their government rest. 

Now, it is conceded, if I have rightly ap- 
prehended the arguments that have been ad- 
dressed to us, to be within the constitution- 
al grant of power to congress, to proceed, 
under this power, to regulate the time, 
place and manner of holding elections, and 
to make such regulations as to each, that 
all the electors in every state shall have 
full and fair opportunity to declare their 
will. And the illustration chiefly used in 
the discussions to which I have referred, 
was an illustration drawn from the suppo- 
sition, that, possibly, the intervention of 
congress to secure that end might become 
necessary. It is important that no one who 
is not an elector shall be permitted to de- 
feat the will of those who are, by inter- 
posing his vote at such elections. It is 
equally important that no one shall be per- 
mitted to deposit more votes than he is en- 
titled to. And both these possible evils rest 
precisely upon the principle on which il 
was declared that this clause might be use- 
ful, and the exercise of the power might be- 
come necessary, in order that all legal vot- 
ers should have full and fair opportunity to 
deposit their votes. The court are not able 
to see the difference in principle between 
a regulation to enable all to vote who are 
entitled to vote, and a regulation to prevent 
men from voting who are not entitled, or 
to prevent men from voting more times or 
in more places than one. If not, then the 
power to do the one involves the power to 
prohibit the others. The power to make a 
regulation that shall secure to every man 
entitled to vote a safe and convenient ex- 
ercise of his privilege, involves the power to 
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see to it that no one who is not entitled to 
vote shall be permitted to exercise that 
right. All this leaves, as I have already 
stated, the subject of the qualification of 
electors untouched— leaves the laws of the 
states— leaves the laws of the state of New 
York— to operate in their full force. Though 
it be true that the laws of the state of New 
York cannot be relied on as the source of 
authority, or as giving any vigor to the 
enactment, yet, if it be necessary to refer 
the power of congress to pass this enact- 
ment to a grant to be found in the consti- 
tution, wholly independent of state author- 
ity, then the court must say that it has it 
in the section before us. And, if it be true, 
that the existence of that power in congress 
is exclusive, so that, when exercised, it takes 
the place of existing state law and the im- 
position of state penalties, be it so. This 
involves no new principle. The court and 
the people of this country have long been 
familiar with the doctrine which is now 
conceded, and, indeed, insisted on here, that 
the legislation of congress on the subjects 
intrusted to it by the constitution is ex- 
clusive. 

This brings within view another consider- 
ation connected with this subject— that, for 
eighty years, as is urged, congress has not 
seen fit to exercise the power which is con- 
ferred by the first subdivision of the fourth 
section. On that subject, two observations 
are pertinent. The first is, that failure to 
exercise the power hitherto is shown, by the 
history of this government, to furnish no 
argument against its existence. The de- 
bates to which I have referred, the dis- 
cussions to which I have referred, all breathe 
the confidence the framers of the constitu- 
tion had, not only in the patriotism, but in 
the intelligence and wisdom and fidelity, of 
the people of the states. In the congress 
of the United States, which was convened 
and has continued to be convened from that 
time onward, that same confidence that the 
people of the states would, on this subject, 
make all due and needful regulations, has 
been exhibited. If it be true that the time 
has come which the contemporaneous ex- 
positors of the constitution contemplated as 
possible and designed to anticipate and 
guard against, in which it would be expedi- 
ent for congress to intervene and exercise 
the power, then that time has come, the an- 
ticipation of which furnished the occasion 
and the ground for introducing this clause 
into the constitution. Whether thattimehas 
come, in which just apprehension warrants 
legislation— whether occasion, therefore, ex- 
ists, which makes it best and wisest that 
congress shall exercise the power, is a ques- 
tion with which a tribunal of justice has 
nothing to do. Of that, congress is the sole 
and proper judge. 

The other observation having reference to 
this lapse of time which I propose to make 
is this— that there are numerous powers con- 



ferred by the constitution upon congress, 
which, for a time, remained dormant in their 
hands. There are powers which even now 
remain dormant in their hands; and the his- 
tory of adjudication on this subject shows it 
to have been well established by decisions of 
the supreme court of the United States, that 
the circumstance that states have legislated, 
and legislated through periods of years, upon 
a subject, without question, and without in- 
terference by congress, in no degree impairs 
the force of. the constitutional grant to the con- 
gress of the United States, and their neglect 
to exercise the power in no sort defeats the 
power itself. On the contrary, until the con- 
gress of the United States acts in the exer- 
cise of the power— until then, the states, in 
matters not directly inhibited, legislate, and 
their legislation has full force and validity. 
When the act of congress comes, then that 
act is exclusive. And again, therefore, I say, 
if it be true, if the argument be sound, that 
the power of the state of New York to pun- 
ish cannot co-exist with the power of con- 
gress to impose punishment under the law 
which we have before us, then the exclusive 
legislation of congress must prevail; and it 
is reasoning reversely to assume or to argue 
that the two cannot co-exist, that the legis- 
lation of the state does exist, and that, there- 
fore, the act of congress cannot stand. It 
is reversing the order of argument. The true 
statement is this: If the two cannot co-exist, 
the act of congress is controlling, and the 
state law gives way. Perhaps I have not 
done justice to the argument as it was pre- 
sented; but these observations seem to me 
pertinent to one of the views which was pre- 
sented to us in the discussion. 

I have anticipated, in what I have said, the 
force and effect of the last subdivision of the 
eighth section of the first article— the power 
"to make all laws which shall be necessary 
and proper for carrying into execution the 
foregoing powers." If, according to the view 
which we take of the section already consid- 
ered, congress has power to regulate the time 
and manner of holding elections, so as to se- 
cure as well a full and fair opportunity to 
vote at all elections for members of congress, 
as also to see to it that no one fraudulently 
exercises the privilege of voting, then it fol- 
lows, under such subdivision, that congress 
has the power to pass all laws which shall 
be necessary to give effect to those regula- 
tions; and we know of none so efficient as 
to add the sanction of a penalty. 

There is another section upon which I de- 
sire to make a single observation— section five, 
subdivision one: "Each house shall be the 
judge of the elections, returns, and qualifi- 
cations of its own members." We do not 
think it necessary to rest our views of the 
constitutionality of the law upon that section, 
and yet the argument, to our minds, is plausi- 
ble in a high degree, if, indeed, we ought not 
to regard it as satisfactory alone considered, 
namely, that when the constitution confers 
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upon each house the power to judge of the 
elections, returns, and qualifications of its 
own members, and then authorizes congress 
to make all laws necessary and proper for 
carrying into execution the foregoing powers, 
and all other powers vested in any depart- 
ment of the government, it authorizes con- 
gress to make such laws touching the con- 
duct of elections and returns, as will oper- 
ate, first, to furnish to each house of congress 
appropriate evidence of the validity of the 
commission or appointment of any man who 
comes there claiming the right to a seat, and, 
second, to prohibit the intervention of any 
obstacle which might embarrass or prevent 
the exercise of the right of each house to 
judge of the election of any man who claims 
a right to a seat. It is familiar to us all, 
that, when a contest arises — I refer to this 
as the practical exposition of the subject- 
congress feels itself at liberty to probe the 
matter of the election of a representative to 
its very foundation, and to look through and 
beyond all forms of authentication and cer- 
tificate, and inquire and determine the actual 
fact, whether or not he who claims a seat 
is entitled thereto; and our statute book con- 
tains numerous provisions having for their 
object the facilitating of the inquiry. Can 
it be, that when congress is clothed with full 
power to pass all laws to carry into effect 
this power conferred upon a department of 
the government, it may not make it an of- 
fence against the laws of the United States 
to effect a fraudulent registration, which is 
to stand as prima facie evidence that the vote 
which is cast is a legal and proper vote? 
T will not enlarge upon that branch of the 
subject, but there are considerations tending 
strongly to the inference, that the power con- 
tained in the last two clauses which I have 
named, is full and ample to sustain the con- 
stitutionality of the section on which this in- 
dictment is founded. 

Our conclusion, then, is, that the section of 
the act in question upon which this indict- 
ment rests— the twentieth section— which as- 
sumes the power of congress to make it an 
offence against the laws of the United States 
to fraudulently register, is a constitutional 
enactment. 

The next inquiry is, whether the indict- 
ment in question is a sufficient indictment 
under the act. That question involves no 
constitutional considerations. It involves no 
principles that are not generally applicable 
to an ordinary inquiry into the sufficiency of 
indictments. And, in reviewing this subject, 
and looking at the history of adjudications, 
particularly in the United States courts, but 
sustained by the courts of the states of New 
York and of Massachusetts, and others, we 
find ourselves in no doubt. This being a mis- 
demeanor created and declared by statute, it 
is sufficient to describe the statutory offence 
in the words of the statute itself— in the 
words of the statute, adapted, of course, to 
the particular circumstances involved in the 



offence which is charged. This doctrine 
seems to us abundantly sustained by deci- 
sions. U. S. v. Bachelder TCase No. 14,490]; 
U. S. v. La Coste [Id. 15,54S]; U. S. v. Pond 
[Id. 16,067]; U. S. v. O'Sullivan [Id. 15,974]; 
U. S. v. Wilson [Id. 16,730]; U. S. v. Mills, 
7 Pet. [32 U. S.] 138; Campbell v. People, 8 
"Wend. 636. The case of U. S. v. Wilcox 
[Id. 16,692], has singular significance in ref- 
erence to a branch of the discussion upon 
this point. In that ease, a man was indicted 
for perjury under the statute, for taking a 
false oath before a commissioner, which in- 
dictment was held insufficient because the 
commissioner was described as "a commis- 
sioner of the United States"— a description 
of so general a character as not to import an 
authority to administer an oath. But, not- 
withstanding the indictment was held insuffi- 
cient, the court took occasion to say, that, 
setting forth the commission, or the particu- 
lar powers of the commissioner, or the source 
whence they were derived, is not necessary, 
provided he is alleged to hold an office which 
apparently confers upon him the authority 
to administer the oath in the particular case 
specified, and that, that being done, the gen- 
eral allegation that he had competent au- 
thority to administer the oath, is sufficient. 

This indictment, in our view, follows the 
words of the statute. Its departures are not 
properly departures. They are adaptations 
of the charge to the particular facts alleged, 
and, within every view, they are in sub- 
stantial conformity to the statute. 

It is suggested by my associate, and very 
properly, that it becomes a necessary part 
of our judicial duty, in construing this indict- 
ment, and in applying the inquiry whether 
it is substantially in conformity with the stat- 
ute, that we take judicial notice of the stat- 
utes of the state of New York, which are 
referred to in the indictment itself. 

Upon both of the points, therefore, involved 
in the discussion, we are of the opinion that 
the indictment should be sustained, and that 
the demurrer of the defendant should be 
overruled. 

No suggestion being made to the court that 
the defendant had any defence to the indict- 
ment, judgment absolute was rendered 
against him on the demurrer, and he was 
sentenced to two years' imprisonment in the 
Albany county penitentiary, and to pay the 
costs of prosecution. 
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Bonds to Observe Laws— Grand Jury. 

1. A judge of the United States has power, 
on just grounds of suspicion, to require bond 
to observe the neutrality laws. 
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% A grand jury charged with inquiring as 
to the existence of an organization whose ob- 
ject was the invasion of the territory of a 
friendly power, presented that the principal wit- 
nesses examined before them, and who were 
rumored to be the leaders in the unlawful 
■enterprise, had refused to answer questions 
propounded to them on the subject, on the 
ground that it would criminate themselves. 
The grand jury also presented that, though 
they were unable to elicit any facts on which to 
base an indictment, or to show the existence of 
any actual military organization, yet that they 
believed that some such organization was in 
contemplation. Held, that there were sufficient 
grounds for requiring from the parties who 
declined to testify before the grand jury, bonds 
to observe the neutrality laws of the United 
States. 

CAMPBEIiL, Circuit Justice. This case 
■originated in a requisition by the court upon 
the defendant [John A. Quitman] to show 
■cause why he should not give a bond to ob- 
serve the laws of the United States in ref- 
erence to the preservation of their neutral 
and friendly relations with foreign powers, 
■contained in 3 Stat. 447. 

The occasion for this requisition was made 
by a report of the grand jury, of which the 
following is an extract: "Report of the 
•Grand Jury.— The grand jury beg leave to re- 
port to your honor that, in the discharge of 
the duty confided to them by the court, they 
have cited from among their fellow citizens a 
number of persons as witnesses to testify, 
and to prove from them, if possible, evidence 
in relation to the rumor in this city of an 
expedition, said to be on foot, the tendency 
and purpose of which would be to violate the 
neutrality laws of the United States. Among 
the witnesses cited were several whose 
names figured most prominently with the 
rumored expedition; and from the refusal 
•of some of them to testify (as is known to the 
court) on the ground they could not do so 
without criminating themselves under the 
ruling of the court, the obvious inference 
left upon the minds of the grand jury was, 
that those rumors were not altogether with- 
out foundation; and from collateral evidence 
brought to their notice in the course of the 
investigation, they are further left to infer 
that meetings have been frequently held up- 
on the subject of Cuban affairs, and that 
what are termed 'Cuban Bonds' have been 
issued, that funds have been collected, either 
by contributions, sale of these bonds, or 
promises to pay, to a very considerable 
amount, which was, or would be hereafter, 
at the disposal of whomsoever might be 
■chosen to the command of an expedition pur- 
porting to be in aid of the Cuban revolution- 
ists; but from a strict and searching in- 
vestigation of the witnesses through the dis- 
trict attorney, the grand jury have been un- 
able to elicit any facts upon which to found 
an indictment against any one. Although the 
grand jury strongly incline to the opinion 
that these meetings and collections of funds 
have for their end the organization of an ex- 
pedition either for the purpose of assisting in 



a Cuban revolution, or of making a demon- 
stration upon that island, yet the plan, what- 
ever it may be, seems altogether in the pro- 
spective, and, aware as we are, that a great 
deal has been said and written about the ex- 
tensive and formidable preparations on foot 
for the purpose of revolutionizing Cuba, we 
believe it has been very much overrated and 
magnified— nothing like a military organiza- 
tion or preparation having been brought to 
our notice." 

At the time the report was made, the name 
of the defendant was returned with others 
who had declined to answer the interroga- 
tories of the jury, and a printed statement of 
the facts which had occurred while he was 
before the jury has been filed. By that state- 
ment it appears that a printed circular, mark- 
ed ' private and confidential," signed by J. S. 
Thrasher as "corresponding secretary" of an 
association, was handed to the witness, was 
examined by him, and he was asked for an 
account of the meetings and proceedings de- 
scribed in it. That the witness declined to 
give information because his answers would 
criminate him. The printed circular referred 
to is also filed. It discloses the facts of sev- 
eral meetings in New Orleans, for the pur- 
pose of considering upon the means of liberat- 
ing Cuba from the government of Spain; 
that there is a junto which acts in the name 
of "Free Cuba" and represents its "aspira- 
tions;" that this junto has collected a large 
sum of money ($500,000), and holds inter- 
course with military men in the United 
States, relative to that object; that it issues 
bonds in the name and upon the pledge of 
the independent island and proposed govern- 
ment, and makes contracts with citizens of 
the United States to be trustees and treas-, 
urers of the movement, and to take the mili- 
tary control of it It contains the contract 
of a board of American trustees to hold its 
money, and the declarations of an eminent 
military leader, who agrees to take the com- 
mand of the expedition when a million of dol- 
lars are collected. That the meetings are all 
in the design of fulfilling this requisition of 
this leader, whose name is not given. The 
bonds are issued to the subscribers at one- 
third their par value, and the military leader 
is pledged, should the expedition prove suc- 
cessful, to employ his influence to procure 
their assumption as a public debt of "Free 
„Cuba." The circular discloses the fact that 
Cuba is in no condition to effect her own lib- 
eration; that the strength of the government 
and the vigilance of its police exposes every 
revolutionary movement in the island to de- 
feat. The whole plan is addressed to citi- 
zens of the United States, and is for their 
execution. The military chief, selected from 
the United States, is the soul of the enter- 
prise. The defendant is known to be an ac- 
complished soldier, having a large share of 
the public confidence, and especially of those 
states which border on the Gulf of Mexico. 
The report of the grand jury is, "that his 
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name has figured prominently with the ru- 
mored expedition," and for that reason he 
was cited to afford evidence "in relation to 
the rumor in this city of an expedition, the 
tendency and purpose of which would be to 
violate the neutrality laws of the United 
States." The circular I have described was 
handed to the defendant, and was inspected 
by him, and it contains a description of a 
person and the report of a speech, which, 
perhaps, might be attributed to the defendant 
without great injustice, whenever the fact 
is ascertained that he would consent to impli- 
cate himself in an enterprise like that set 
forth. The defendant confessed the fact of 
a connection of a kind which rendered it a 
matter of impropriety for the grand jury to 
press any question upon him relative to the 
details of the movement. "The obvious in- 
ference," say the grand jury, "is that these 
rumors were not altogether without founda- 
tion," and they find from other evidence, that 
an expedition is on foot, "for the purpose 
of assisting a Cuban revolution, or of making 
a demonstration upon the island." 

The questions presented to the court are. 
is there a reasonable ground for the belief 
that the defendant is connected with the 
preparation of such an enterprise? Does the 
existence of such a suspicion impose a duty 
upon the court? The defendant contends 
that I have no right to rest any proceeding 
upon the inference of the grand, jury, or to 
deduce any conclusion unfavorable to him 
from this conduct. The constitution of the 
United States does not allow the examina- 
tion of a witness in any criminal case against 
himself, except with his consent. The com- 
mon law of evidence extends the exemption, 
and he is not required to answer in any case 
either as a witness or a party, the effect of 
wnich answer might be to implicate him in 
a crime or misdemeanor, or subject him to 
a forfeiture. Burr's Case [Case No. 14,692e]; 
Cloyes v. Thayer, 3 Hill, 564. This privilege 
belongs exclusively to the witness. The 
party to the suit cannot claim its exercise, 
nor object to its waiver by the witness. 2 
Russ. Crimes, 929; People v. Abbot, 19 Wend. 
193. The witness asserts this privilege on 
oath. The assertion is direct and positive 
that his answer will implicate him in a prose- 
cution or forfeiture, and the court accepts 
his declaration without an inquiry as to what 
his answer will be. The inquiry of the court 
is, may the answer be such that it can be 
used as evidence against him? If the witness 
claims the privilege falsely and corruptly, he 
is guilty of perjury, and if by his falsehood 
he deprives a party of the benefit of neces- 
sary testimony, he is answerable for the dam- 
age he occasions in a civil action. Poole v. 
Perritt, 1 Spears, 128; Warnen v. Lucas, 10 
Ohio, 336. The profound author of the "Trea- 
tise on Judicial Evidence" inquires whether, 
if all the criminals of every class had as- 
sembled and framed a system after their own 
wishes, is not this rule the very first which 



they would have established? Innocence can 
have no advantage from it; innocence claims 
the right of speaking, must speak, while guilt 
alone invokes the security from silence. The 
supreme court of Ohio say, in the case last 
cited, "For a witness to refuse to testify, be- 
cause his testimony may criminate him, is at 
once to pronounce his own turpitude. Not 
one man in a thousand would, without rea- 
son, venture upon so perilous a situation." 
It was for a time supposed that questions ad- 
dressed to a witness tending to criminate 
him, could not be propounded. This notion 
has been discarded, and the witness is driven 
to plead his exemption. When this plea is 
made in the case of third persons, no infer- 
ence can be drawn unfavorable to the parties 
to the record. The plea is not theirs, and 
their suit should not be affected by the act of 
a stranger. 2 Starkie, N. P. 157, 158; 1 Russ. 
& Al. 3S2, note. Though this doctrine is im- 
pugned by high authority. 2 Russ. 939; 1 
Russ. & M. 382, note. 

The case before me is not this case. The 
grand jury representing the United States, 
were taking an inquisition of the crimes 
against their authority, and were entitled to 
the information which their fellow citizens 
had. They have ascertained the existence of 
acts in violation of law. The defendant ex- 
cuses himself from affording information he 
possesses, because his relations to those acts 
are such that his answers would criminate 
him. He has conducted himself so that an 
ordinary, but a most important duty cannot 
be fulfilled. It is my duty to afford to de- 
fendant every exemption that the laws have 
conferred. The constitutional exemption 
originated in the righteous abhorrence of our 
ancestors for the proceeding of those tribu- 
nals of the continent of Europe, where the 
rack and torture wrung from the accused, in 
the agony of their pain, words admitting 
guilt. I do not compel the defendant to an- 
swer. 

It is said, that drawing a conclusion unfa- 
vorable to the defendant's innocence, from 
his refusal to answer, is equivalent to com- 
pelling a confession. The objection is spe- 
cious, but without any application to the 
case in which it is preferred. The requisition 
upon the defendant involves no criminal 
prosecution nor charge of guilt, nor is the 
requisition a punishment. In the times of the 
Saxon constitution, every subject of England 
was held to give securities for his good be- 
havior, who were to produce him to every le- 
gal charge; and if he did wrong, and escape, 
to bear what he ought to have borne. 1 
Spence's Inquiry, 352, 3. Blackstone de- 
scribes this as a preventive justice, "applica- 
ble to those as to whom there is a probable 
ground to suspect of future misbehavior." 
That the precaution spoken of is intended 
merely for prevention, without any crime ac- 
tually committed by the party, but arising 
only from a probable suspicion that some 
crime is intended, or likely to happen, and 



[27 Fed. Cas. page 683] 



consequently is not meant as any degree of 
punishment. 4 BI. Oomm. 252; 1 Term R. 
696, 700. The statute of Edward III. defined 
the powers of magistrates in the exercise of 
this jurisdiction. That statute invested jus- 
tices with authority to take and arrest all 
those that they may find by indictment or by 
suspicion, and put them in prison, and "to 
take of all that be not of good fame, where 
they shall be found, sufficient surety and main 
prize of their good behavior;" "to the intent 
that the people be not by such rioters trou- 
bled, nor endangered, nor the peace blemish- 
ed." The interpretations of this statute com- 
prehend all whom the magistrate shall have 
just cause to suspect to be dangerous, quar- 
relsome, or scandalous. Hawk. P. G. bk. 2, c. 
8, § 1G. Dalton enumerated twenty classes of 
offenders who fall within it, including riot- 
ers, common quarrellers, such as lie in wait 
to rob, steal, make assaults, put passengers 
in fear, libellers, persons guilty of mischief 
to animals, and concludes whatsoever act or 
thing is of itself a misdemeanor, is cause 
sufficient to bind such an offender to the good 
behavior. Dalt. Just. 124. The eases in 
which this jurisdiction has been exercised 
are numerous. A person who said "he would 
do everything in his power to annoy another, 
short of actual violence," was held to give 
surety, the court declaring "we should be 
poor guardians of the public peace, if we 
could not interfere until an actual outrage 
had taken place, and perhaps fatal conse- 
quences ensued." "If a party inform the 
court or a justice of the peace, that he goes 
in fear and in danger of personal violence, 
by reason of threats employed against him, 
and pray protection of the court, the court, 
will grant it." 12 Adol. & E. 599. Nor will 
the defendant be allowed to controvert the 
facts or bring counter evidence. 13 East, 
171. The whole rests on the principle that 
this is not a criminal proceeding, nor design- 
ed as a punishment, 1 Durn. & E. [1 Term 
R.] 700. I have thus traced the nature and 
extent of this jurisdiction in England, for the 
reason that it is the model upon which the 
same jurisdiction in Louisiana has been 
framed. Crimes, offences and misdemeanors 
mentioned in her statutes, and- the modes of 
proceeding and rules of "evidence, are con- 
strued, intended and taken with reference to 
the common law of England, except as oth- 
erwise provided. Rev. St 213. Justices are 
allowed to take securities of the peace, when 
there is a just cause to apprehend that a 
breach of the peace is intended. Rev. St. 
220, § 48. The laws regulating the internal 
police of the state, under the title "vagrants, 
vagabonds, and suspected persons" (Rev. St. 
587 et seq.), confer a jurisdiction similar to 
that described by Hawkins and Dalton, un- 
der the statute of Edward III. Persons 
found under circumstances of suspicion, and 
whose conduct awakens apprehension for the 
security of property or of life, or for the 
maintenance of order and decorum, persons 
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whose conduct jeopards the tranquility of 
society, or the supremacy of laws, are sub- 
ject- to arrest, under these statutes, and may 
be held to security or sent to the house of 
correction. I find no words in any English 
statute or commission more broad and com- 
prehensive. It is true that these statutes af- 
fect the loitering, idle, vagrant and pauper 
population, and seem to have been framed 
for that class. But the law is not a respect- 
er of persons, and if the proud and powerful 
place themselves, by crime, in the ranks of 
the suspicious, or vagrant, the law does not 
regard their pride or power. The supreme 
court of Louisiana, at an early period, exer- 
cised the power in question in a ease of libel, 
and rested upon common law authorities. 
Nugent's Gase, 1 Mart. (La.) 103. The au- 
thority of this court is derived from the act 
of congress of 1793 (1 Stat 609, c. 82). The 
judges of the supreme court by that act "have 
power and authority to security of the peace, 
and for good behaviour in cases arising un- 
der the constitution and laws of the United 
States, as may or can be lawfully exercised 
by any judge or justice of the peace of the 
respective states in cases cognizable before 
them." Crimes against the United States 
are ascertained from their statutes. Those 
laws, like the laws of the states, are designed 
to secure the public peace and to promote do- 
mestic tranquillity. The powers granted to 
the justices of the supreme court extend only 
within the limits of that department of the 
public order which Las been committed to 
the oversight of the federal government The 
assembly of a body of men for the purpose 
of disturbing the peace of a city, or to in- 
vade private property, or to assail a particu- 
lar person, would be an unlawful assembly 
or court, or if followed by an unlawful act, 
a riot under state laws. And first in the list 
of the offences described by Dalton and 
Burns, which fall within the remedial stat- 
utes we have considered, are those. By the 
treaties with Spain and by the neutrality 
laws, the United States have placed the ter- 
ritories of that kingdom under their protec- 
tion against military and naval expeditions 
or enterprises from their borders or conduct- 
ed by their citizens. They are in our peace; 
the attempt of a citizen to disturb that peace, 
by beginning, or setting on foot, or provid- 
ing means for a military or naval expedition, 
is a breach of that peace. The statute pro- 
nounces those acts to be misdemeanors. The 
most restricted construction of statutes 
which authorize the requirement of securi- 
ties for good behaviour must comprehend the 
cases arising under this statute. 

The question now arises, under what cir- 
cumstances can this requisition be made? 
The authorities say, "that the justices have 
power to grant it either by their own discre- 
tion or upon the complaint of others; yet 
that they should not command it, but only 
upon sufficient cause seen to themselves or 
upon the complaint of other very honest or 
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■credible persons." Hawkins and Blaekstone 
define the discretion to be a legal discretion, 
to be put in exercise upon a just cause of sus- 
picion. The facts disclosed in the report of 
the grand jury, with the explanatory evi- 
dence accompanying that report, leave me no 
room for hesitation or doubt. I have set 
forth at large the reasons for the judgment I 
have given, that there may be no miscon- 
struction nor mistake of the grounds upon 
which this court acted. I have explained, in 
the charge addressed to the grand jury, my 
sense of the importance of the act of con- 
gress involved in this discussion, and my 
-opinion of the policy in which it is founded. 
The honor of our country, the fair repute of 
its citizens, in my opinion, require an exact 
observance of that act. It is a law binding 
upon our whole people, and the principles, 
which justify its violation, menace the order 
and repose of the whole confederacy. But if 
my opinions were the reverse of what they 
are, in the position I occupy, I have but a 
single duty to perform. To the full extent, 
and no further, of the powers conferred upon 
me, I must enforce its execution. The de- 
fendant has, before a portion of this court, 
declared his inability to fulfill the public 
duty of affording information of practices in- 
volving a breach of the laws. That this ina- 
bility arises from some undisclosed connec- 
tion with those who are thus engaged. The 
president of the United States has admonish- 
ed the country that there is danger of a viola- 
tion of these important statutes, and the 
grand jury, after a patient investigation, cer- 
tify that this admonition has a legitimate 
foundation. Public rumor has attached sus- 
picion to the name of the defendant, accord- 
ing to the certificate. I will say with the 
chief justice of England, already quoted, 
"We should be poor guardians of the public 
peace, if we could not interfere until an ac- 
tual outrage had taken place, and, perhaps, 
fatal consequences ensued." 



Case Wo. 16,113. 

UNITED STATES v. RADOWITZ. 

£8 Reporter, 263.] i 

Circuit Court, S. D. New York. June 30, 1879. 

Evidesce— Tkaxscuipt of Auditor's Books. 

In an action for moneys alleged to have been 
paid to defendant by mistake of a government 
disbursing officer, a transcript of the books of 
the second auditor's office is not competent evi- 
dence. Section 886, Rev. St., applies only to 
suits against persons accountable for public 
moneys as such. 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York.] 

Action for moneys alleged to have been 
paid to a defendant by mistake of a govern- 
ment officer. In the court below a verdict for 

1 [Reprinted by permission.] 



the defendant was directed. ECase unreport- 
ed.] 

WAITE, Circuit Justice. It was not error 
to exclude the certified transeript from the 
books of the second auditor's office as evi- 
dence. Section 886 of the Revised Statutes 
relates to suits against persons accountable 
for public money as such. Radowitz was 
sued for money alleged to have been paid 
him by mistake by one of the disbursing of- 
ficers of the government. The records of the 
treasury department contain no evidence of 
any transaction between him and that depart- 
ment directly. All payments to him were 
made by paymasters in the army, and the en- 
tries in the second auditor's office were made 
from vouchers furnished by these paymas- 
ters, showing the manner in which they had 
disposed of the public moneys placed in their 
hands. If these vouchers are correct the ac- 
count against Radowitz is properly stated, 
but if not it is wrong. The accounts which 
have been stated from the vouchers cannot be 
of any use "upon the trial of such an issue. 
Neither was it error to exclude the vouchers 
as evidence of actual payment when it ap- 
peared affirmatively that Radowitz had never 
received the money. The judgment below 
should not be reversed until it is made af- 
firmatively to appear that it was wrong. As 
the bill of exceptions confessedly does not 
contain all the evidence, I must assume there 
was enough to justify the court in directing 
a verdict for the de* endant. 

Judgment affirmed. 
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UNITED STATES v. RAGSDALE. 

[Hempst 479.] i 

Circuit Court, D. Arkansas. April. IS47. 

Indian Tribes— Adoption of White Mas — Cos- 

STKUCTION OF PeXAL STATUTES. 

1. A white man who is incorporated with 
an Indian tribe at mature age, by adoption, 
does not thereby become an Indian, so as to 
cease to be amenable to the laws of the United 
States. 

2. He may, however, by such adoption, be- 
come entitled to eertain privileges in the tribe, 
and also make himself amenable to their laws 
and usages. 

3. Therefore, the second article of the treaty 
of Washington, of the 6th of August, 1846, be- 
tween the United States and Cherokee Indians 
(9 Stat, 871), had the effect to pardon an of- 
fence previously committed by an Indian, in the 
Cherokee country west of Arkansas, against a 
white man who had been adopted by that tribe, 
and become a part of it. 

4. The ease of U. S. v. Rogers, 4 How. [45 
U. S.] 571, cited. 

5. In the construction of penal statutes, it 
is a general rule that an offender who is pro- 
tected by its letter, cannot be deprived of its 
benefit, on the ground that his case is not with- 
in the spirit and intention of the law. 

[Cited in Cory v. Carter, 48 Ind. 337.] 

i [Reported by Samuel H. Hempstead, Esq.] 



[27 Fed. Cas. page* 685] 



(Case Ko. 16,113) TJ. S. v. RAGSDALE 



6. Where there is no ambiguity there is no 
room for construction. 

Indictment [against Thomas Ragsdale] for 
murder. 

S. H. Hempstead, "0. S. Dist. Atty. 

Daniel Ringo and F. W. Trapnall, for pris- 
oner. 

Before DANIEL, Circuit Justice, and 
JOHNSON, District Judge. 

JOHNSON, District Judge. Thomas Rags- 
dale, a Cherokee Indian, has been indicted 
in this court for the crime of murder, char- 
ged to have been committed upon a certain 
Richard Newland, a white man, in the coun- 
try now occupied by the Cherokee Indians. 
After putting in the general issue of not guiHy, 
the defendant has pleaded three additional 
pleas: in the first of which he avers that 
the said Richard Newland, in the year 1835, 
legally intermarried with a Cherokee woman, 
who was a member and citizen of the Cher- 
okee tribe, in their country east of the Mis- 
sissippi; and according to the laws and 
usages of the Cherokee Nation, said Newland 
was incorporated into and became a 'citizen 
of said tribe, for all the purposes of citizen- 
ship, and by virtue of said marriage became 
and was entitled to all the rights and priv- 
ileges, civil and political, which belonged to 
any other citizen of said Nation. That when 
the United States removed the said tribe to 
their country west of the Mississippi, in the 
year 1838, said Newland was removed with 
them, and received from the United States 
his transportation money, rations, and year's 
subsistence after arriving in the country as- 
signed to them west of the Mississippi, as a 
citizen and member of said tribe. That after 
said Newland was removed to the Cherokee 
country west of the Mississippi, he was and 
continued to be by virtue of his marriage 
and in accordance with the constitution, laws, 
and usages of said Nation, until the time of 
his alleged murder, entitled to all the rights 
and immunities, civil and political, which ap- 
pertained to any and all other citizens of the 
tribe, and was subject and amenable to the 
laws and regulations of the Cherokee Nation. 
That said Newland, at the time of his said 
supposed murder, was an individual of the 
Cherokee Nation, within the meaning of the 
second article of the treaty made and con- 
cluded at Washington on the 6th day of 
August, 1846, between the United States and 
the Cherokee Nation of Indians; and that 
the murder of said Newland, if committed at 
all by the defendant, which he denies, was 
an offence by a citizen of the Cherokee Na- 
tion against an individual thereof, within the 
meaning of the said second article of said 
treaty, and was thereby fully and for ever 
pardoned. 

The motion to strike out this plea made by 
the district attorney, is in the nature of a de- 
murrer, and admits it to be true, for the pur- 
poses of this investigation. The second ar- 



ticle of the treaty of Washington, of the 6th 
of August, 1846, contains the following pro- 
vision: "All difficulties and differences here- 
tofore existing between the several parties, 
of the Cherokee Nation are hereby settled and 
adjusted, and shall, as far as possible, be 
forgotten, and for ever buried in oblivion. 
All party distinctions shall cease, except so 
far as this may be necessary to carry out 
this convention or treaty. A general amnesty- 
is hereby declared. All offences and crimes 
committed by a citizen or citizens of the 
Cherokee Nation against the Nation, or 
against an individual or individuals, are 
hereby pardoned." Acts Cong. 1846, 9 Stat. 
871. The only material inquiry presented by 
this plea is, whether the person charged in 
the indictment with the commission of the 
crime, and the person against whom it was- 
committed, were, at the time, citizens or in- 
dividuals of the Cherokee Nation, or tribe,, 
for if they were, it is manifest that the of- 
fender has received a full and plenary par- 
don, by virtue of the second article of the 
treaty, above cited. The defendant Rags- 
dale is averred in the indictment to be an In- 
dian of the Cherokee tribe, and not a white 
man; and consequently he is a citizen of the 
Cherokee Nation. Thomas Newland, upon 
whom the murder is charged to have been 
committed by Ragsdale, is averred in the 
plea to have incorporated himself with the 
Cherokee tribe of Indians as one of them,, 
and was so treated, recognized, and adopted 
by the said tribe and the proper authorities 
thereof, and exercised all the rights and 
privileges of a Cherokee Indian in the said 
tribe, and was domiciled in their country, 
and that by these acts he became a citizen 
or an individual of the Cherokee Nation. 

The question.here arises, Whether a white 
man can become a member of the Cherokee 
tribe of Indians, and be adopted by them as 
an individual member of that tribe? It is 
certainly true that the United States have 
never acknowledged or treated the native 
tribes of Indians as independent nations, nor 
regarded them as the owners of the territory 
they respectively occupied. On the contrary r 
they have always considered and treated 
them as dependent nations or tribes, subject 
to their dominion and control, and have ex- 
ercised legislative power over them, by the 
punishment of crimes committed within their 
limits, no matter whether the offender be a 
white man or an Indian. But this dependent 
condition has never prevented them from 
having laws and usages, for their own in- 
ternal government, and of adopting other- 
persons as members of their tribe. This, 
however, is not an open question, but is ex- 
pressly affirmed by the chief justice in de- 
livering the opinion of the supreme court in. 
the case of U. S. v. Rogers, 4 How. [45 U. 
S.] 571 [Case No. 16,187]. He uses the fol- 
lowing language: "We think it very clear, 
that a white man who, at mature age, is 
adopted into an Indian tribe, does not there- 
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by become an Indian, and was not intended 
to be embraced in the exception above men- 
tioned. He may, by Such adoption, become 
entitled to certain privileges in the tribe, 
and make himself amenable to their laws 
and usages; yet he is not an Indian, and 
the exception is confined to those who, by 
the usages and customs of the Indians, are 
regarded as belonging to the race. It does 
not speak of members of a tribe, but of the 
race generally, of the family of Indians; and 
it intended to leave them, both as regarded 
their own tribes and other tribes also, to be 
governed by Indian usages and customs." 
The above language is too clear to be misun- 
derstood; that in the opinion of the supreme 
court, a white man may incorporate himself 
with an Indian tribe, be adopted by it, and 
become a member of the tribe. The plea 
avers that the said Newland did so incor- 
porate himself, was adopted, and became a 
member of the Cherokee tribe of Indians, 
and continued to be a member thereof, to the 
time he is charged to have been murdered by 
Ragsdale. 

The language of the treaty granting the 
pardon is clear, and free from ambiguity. 
Its language is, that "All offences and crimes 
committed by a citizen or citizens of the 
Cherokee Nation against the Nation or an in- 
dividual or individuals, are hereby pardon- 
ed." It cannot be doubted that the latter 
clause of the above sentence means "against 
an individual or individuals of the Cherokee 
Nation." The offence of the defendant, then, 
is expressly embraced by the second article 
of the treaty granting a pardon, and the 
plea, if true, is a got>d bar to the indictment. 
It has, however, been earnestly contended on 
the part of the United States by the district 
attorney, that even admitting that the let- 
ter and words of the treaty apply to and em- 
brace the defendant's case, that it is clearly 
not within the spirit and intention of the 
treaty. It is a sound rule in the construc- 
tion of penal statutes, that if the case of the 
accused is clearly within the letter of a stat- 
ute in his favor, the court will rarely, if ever, 
take his case out of it, upon the ground that 
it is not within the spirit and intent of the 
act. 4 Term R. 665; 6 Term R. 286; 1 
Leach, 73; Dwar. St. 736; U. S. v. Wilson 
[Case No. 16,730]. The case must be clear 
and free from all doubt, to justify the court 
in making this construction. It is also a 
maxim of the law, that where there is no 
ambiguity, there is no room for construction. 
U. S. v. Wiltberger, 5 Wheat. [18 TJ. S.] 95, 
96. But looking at the spirit, object, and in- 
tent of the treaty, I can see no reasonable 
ground for the opinion that the crime char- 
ged against the defendant was not intended 
to be embraced. One great object of the 
treaty was the restoration of peace and har- 
mony among the hostile parties of the Cher- 
okee tribe, who by their conflicts and civil 
wars had disturbed the peace and threatened 
to deluge their land in blood; and to effect- 



uate this desirable end a general amnesty of 
all past offences was declared, and as far as 
possible to be forgotten and buried in obliv- 
ion. In this plenary pardon to all native 
born Cherokees, why should it not also ex- 
tend to adopted members of the tribe? Aft- 
er adoption they became members of the 
community, subject to all the burdens, and 
entitled to all the immunities of native born 
citizens or subjects; and it is reasonable, in 
my judgment, to suppose that they were 
intended to be included in the general am- 
nesty. 

The two remaining pleas are in substance 
a former trial, and acquittal for this offence 
under the Cherokee laws in the Cherokee coun- 
try. These pleas are, in my judgment, clear- 
ly insufficient, upon the ground that the Cher- 
okee court had no jurisdiction of his ease. 
As for us, congress legislates for the punish- 
ment of crimes committed in the Indian 
countiy; that legislation is, in its nature, ex- 
clusive. The reasons upon which this posi- 
tion is based, I have not time at present to 
state, nor indeed do I deem it material, as I 
consider it free from doubt, and the reasons 
for it will suggest themselves to every re- 
flecting mind. 

The third and fourth pleas of former ac- 
quittal are ordered to be stricken out; but 
the motion to strike out the second plea of 
pardon is overruled. Ordered accordingly. 

The prisoner was discharged on his plea of 
pardon. 



Case No. 16,114. 

UNITED STATES v. RAILROAD BRIDGE 

CO. 

[6 McLean, 517; i 3 Liv. Law Mag. 568.] 

Circuit Court, N. D. Illinois. July Term, 
1855. 

Public Lands — Military Reservation — Aban- 
donment and Sale — Public Roads and 
Bridges— Obstructions to Commerce — Consti- 
tutional Law. 

1. A military reserve may be abandoned by 
the government, when it becomes useless for 
public purposes, and by giving notice through 
the secretary of the treasury, now the secretary 
of the interior, it may be considered as a part of 
the public lands, from which it was tempora- 
rily reserved. 

2. Such lands having been surveyed and of- 
fered at public auction, may be open to entry 
as other lands. 

3. The reserve on Rock Island, though sur- 
veyed, never having been offered for sale at 
public auction, does not come technically with- 
in the act of 1852, authorizing railroad com- 
panies to locate their roads through the lands 
of the United States. The act of 1819 [3 Stat. 
520], authorizing the sale of military reserves, 
&c, which had become useless, embraced only 
those lands which had been reserved and be- 
come useless, at the time the above act was 
passed. The power given to the defendant to 
construct the road and build a bridge across 
the Mississippi, is not controverted. 



i [Reported by Hon. John McLean, Circuit 
Justice.] 
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4. In all the Western states, within which 
-there have been public lands, it has been the 
uniform practice to make public roads through 
the lands of the United States. This every 
state may do, under its power of eminent do- 
main. 

[Cited in Jones v. Florida C. & P. R. Co., 41 

Fed. 72.] 
[Cited in brief in Illinois Cent. R. Co. v. 

Chicago, B. & N. K. Co., 122 111. 476, 13 N. 

E. 140.] 

5. And this power is exercised by a state, 
■subject to no power vested in the federal gov- 
ernment. The proprietary right of the United 
"States can in no respect restrict or modify this 
•exercise of the sovereign power by a state. 

[Cited in Union Pac. Ry. Co. v. Burlington 
& M. R. R. Co., 3 Fed. 110; Illinois Cent. R. 
Co. v. Chicago, B. & N. R. Co., 26 Fed. 478; 
Union Pac. Ry. Co. v. Leavenworth, N. & 
S. Ry. Co., 29 Fed. 729.] 

[Cited in People v. District Court (Colo. Sup.) 
17 Pac. 301; Burt v. Merchants' Ins. Co., 
106 Mass. 360; Flint & P. M. Ry. Co. v. 
Gordon. 41 Mich. 428, 2 N. W. 653; Simon- 
son v. Thompson, 25 Minn. 453.] 

6. It is essential to the welfare of the citizens 
of the states, that this power should be exer- 
cised. 

7. So far as easements by establishing pub- 
lic roads, are. concerned, within a state, by its 
legislature, the jurisdiction is exclusive. 

8. The power to regulate commerce among 
the states is vested in congress, but the judicial 
power cannot act until congress shall prescribe 
the rule in regard to commerce. 

[Cited in Gatton v. Chicago, R. I. & P. Ry. 
Co. (Iowa) 63 N. W. 595.] 

9. Where there is an obstruction to com- 
merce which operates to the irreparable in- 
jury of an individual, the court may act to 
prevent the injury. 

10. This was the ground on which the ju- 
risdiction was sustained against the Wheeling 
bridge, at the instance of the state of Pennsyl- 
Tania. 

11. And in a similar case, relief could be 
given to the United States. 

12. But the facts in regard to the injury 
■done to the land on Rock Island, do not au- 
thorize such an interference. 

13. If the amount of injury were to be con- 
sidered, to the land on Rock Island as al- 
leged, the benefits conferred would be as five 
to one. 

14. The bridges to be constructed over both 
branches of the Mississippi, at Rock Island, 
with the draws proposed, at the place selected, 
will not cause any appreciable obstruction fo 
■commerce. 

[Cited in Baltimore^ P. R. Co. v. Edmonds, 
3 Mackey, 538.] 

15. The bridge is thrown over a sluggish 
current more than half a mile below the rapids, 
which are only half the width of each of the 
-two draws. 

This is an application by the United States 
for an injunction against the Railroad and 
Bridge Company, to prevent them from con- 
structing their railroad across Rock Island 
and bridges connected therewith, over both 
channels of the Mississippi river. 

The Attorney General of the United States, 
and Mr. Hoyne, U. S. Dist Atty. 

Reverdy Johnson and Sargeant & Judd, for 
•defendants. 



BY THE COURT. The bill states that as 
early as 1S12, the western extremity of Rock 
Island was occupied as a military post, called 
."Fort Armstrong"; that various buildings and 
fortifications were erected thereon by the 
United States, which were occupied for mili- 
tary purposes from 1816 to 1836, at which 
date it was evacuated by the troops of the 
United States, and ceased to be a military 
garrison. In April, 1825, the island was re- 
served for military purposes by the secre- 
tary of war, of which the commissioner of the 
general land office was informed, and by him 
due notice was given to the register and re- 
ceiver of the Innd office in which, the reser- 
vation was situated. By the order of the sec- 
retary of war in 1835, the whole of Rock 
Island was reserved for military purposes, 
and the register and receiver of the land of- 
fice at Galena, a new land district, which in- 
cluded the island, were duly notified by the 
commissioner of the general land office. Since 
the troops were withdrawn from the island, 
it has been occupied, as the bill states, by the 
Indian Department, by the ordnance depart- 
ment, as a depot for arms, &c., and by agents 
of the quarter-master's department, for the 
protection of the property of the United 
States, up to the time of filing the bill. And 
the complainants allege, that the defendants 
have located their railroad over the island 
and by their agents have made large and deep 
excavations of earth and embankments, on 
the line of the road over the island, remov- 
ing rocks and cutting timber, greatly to their 
injury and the injury of the soil, for which 
injuries no adequate remedy can be had by 
an action at law. And the complainants also 
allege, that preparation has been made by the 
company for the construction of a bridge over 
the western channel of the river, which will 
materially obstruct the navigation of steam- 
boats, many of which ply upon the river, 
several hundred miles above Rock Island; 
that steamboats, in carrying on a commerce 
on the river, frequently take boats or barges 
in tow on each side of them, which would 
require a much wider draw to pass down the 
river than the one proposed to be made in 
the bridge, and that it would at all times be 
difficult and dangerous, from the rapidity of 
the current, for a steamboat to pass through 
the draw. On these grounds substantially, 
and on the ground that the power to regulate 
commerce among the several states is vested 
in congress, &c, an injunction is asked. 

The defendants rely on two acts of the leg- 
islature of the state of Illinois, one dated in 
1847, and the other in 1851, incorporating 
and authorizing them to locate a railroad, 
with one or two tracks, by the way of La 
Salle, from Chicago to the town of Rock Is- 
land, on the Mississippi river; and they al- 
lege that on the 17th day of January, 1853, 
the legislature of Illinois created the defend- 
ants a body corporate with power to build 
a railroad bridge across the Mississippi at or 
near Rock Island, or so much thereof as is 
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within the state of Illinois, and to connect by 
railroad or otherwise,' with any railroads in 
Lue states of Illinois or Iowa, in such manner 
as shall not materially interfere with or ob- 
struct the navigation of the river, &c. And 
the defendants set up the following report of 
the secretary of war, dated the 30th of De- 
cember, 1847: "Sir,— In compliance with a 
resolution of the senate of the 22d instant, 
requiring the secretary of war 'to inform 
the senate, if Fort Armstrong, on Rock Is- 
land, in the state of Illinois, is now occupied 
as a fort; and if not, how long the same has 
been abandoned, in whose charge the same is, 
and on what terms; and also that he com- 
municate his opinion, if the interest of the 
government requires that said site should be 
reserved from sale for military purposes,' I 
have the honor to transmit, herewith, reports 
from the adjutant general, the acting chief 
of ordnance, and the quarter-master general, 
containing the information desired; and to 
state that in my opinion, the interest of the 
government does not require that said site be 
longer reserved from sale for military pur- 
poses. (Signed,) Wm. L. Marcy." 

The adjutant general reported that Fort 
Armstrong, on Rock Island, was evacuated 
May 4th, 1836, in pursuance of general or- 
ders, No. 9, dated January 23th of the same 
year. He says it was subsequently used by 
the ordnance department as a depot on a 
small scale for arms and munitions; but it is 
understood the stores were all removed some 
years since. Rock Island, he states, is not 
believed to be of any value for military pur- 
poses, and is considered as finally abandoned. 
The quarter-master general reported "that 
Foil Armstrong is now in charge of his de- 
partment; and that Thomas Drane is em- 
ployed at a compensation of sixteen dollars 
per month to take care of it." It is of no 
further use to the public as a military site, 
and he recommended that it be transferred to 
the land department. The chief of ordnance 
reported that as far as regards the ordnance 
department, he considered the reserve no 
longer necessary for military purposes. On 
the 11th of February, 1848, the secretary of 
war enclosed the above report to the secre- 
tary of the treasury, and says: "that the site 
of Fort Armstrong is no longer required for 
military purposes, and it is therefore hereby 
relinquished and placed at the disposal of the 
department which has charge of the public 
lauds. (Signed) Wm. L. Marcy." 

A return of the surrey of the land on Rock 
Island, as public lands are surveyed by the 
surveyor general, is in evidence. Under the 
act of June 14th, 1809, which authorized the 
president of the United States to erect such 
fortifications as may be necessary in his opin- 
ion for the protection of the northwestern fron- 
tier, Fort Armstrong was built. But the re- 
serve was not made in form until 1S25, as 
above stated. By the act 3d March, 1819, the 
secretary of war was authorized, under the 
direction of the president, to cause to be sold 



such military sites belonging to the United 
States, as may have been found, or become, 
useless for military purposes. And the sec- 
retary of war is thereby authorized, on the 
payment of the consideration agreed for, into 
the treasury of the United States, to make, 
execute and deliver all needful instruments 
for transferring the same in fee, and the ju- 
risdiction over the reserve ceded by a state 
shall cease. In 1S50, the seci*etary of war 
instructed the adjutant general to write to 
Col. Mason, directing the sale of the reserva- 
tion on Rock Island, on terms most favorable 
to the United States. In three or four 
months afterwards a telegraphic despatch 
postponed the sale "until further orders." 
By the act of the 4th of August, 1852 [10 
Stat. 28], the right of way was given to all 
rail and plank roads or macadamized turn- 
pike companies, that were or might be char- 
tered over and through any of the public 
lands of the United States, &c, with the fol- 
lowing proviso: "That none of the foregoing 
provisions of this act shall apply to, or au- 
thorize any rights in any lands of the United 
States, other than such as are held for pri- 
vate entry or salp, and such as are unsur- 
veyed and not held for public use, by erec- 
tion or improvement thereon." 

The case involves 'several very important 
questions, some of which have not been here- 
tofore raised for judicial consideration. The 
suit is brought by the general government, not 
in its sovereign capacity,but for the protection 
of certain public trusts, committed to it, which 
require, as is supposed, the exercise of the ju- 
dicial power- This is more in accordance 
with the principles of our government, than a 
resort to military force. The president, un- 
der existing laws may remove trespassers 
from the public lands, by a military order, or 
by a civil action, or an indictment. Where a 
suit is brought by a state, or by the general 
government, it is subject to the forms of 
pleading and the rules of procedure applica- 
ble to suits between individuals; and wher- 
ever an injury is inflicted on the public rights 
protected by law, a remedy, civil or criminal, 
is given. 

Congress has the exclusive power, under the 
constitution, to regulate commerce between 
two or more states, and it is contended that, 
in virtue of this power, the complainants have 
a right to maintain this suit, on the ground 
that the bridge proposed to be constructed 
will be an obstruction to commerce, and this 
presents a new question. The commercial 
power of the constitution is that which the 
federal government exercises in its sovereign 
and legislative capacity. It has regulated 
commerce on the Mississippi river and the 
other navigable rivers of the United States, 
so far as navigation by steamboats is con- 
cerned; and ports of delivery have been estab- 
lished. This regulation has extended on the 
Mississippi a great distance above Rock Is- 
land. But this commercial power can only 
be exercised and carried out by legislation; 
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and when this shall he done, any violation of 
the laws will subject the offenders to the 
penalties provided. The instrumentality of the 
judiciary can be invoked only by the govern- 
ment to give effect to its laws, civil or crim- 
inal, but the judicial power cannot precede 
that of legislation. The rule of action on all 
questions of policy, within the federal powers, 
must be prescribed by congress. There is no 
federal common law which pervades the 
Union, and constitutes a rule of judicial ac- 
tion. But in all the states the common law 
is in force, in a greater or less degree. Its 
existence and extent are shown by the stat- 
utes of the states respectively, and the usages 
of the courts. But there is no common law 
in regard to regulations of navigation. These 
must be adapted to the peculiar circumstances 
of a country, and the facilities which exist 
for traffic. In this respect, the legislation of 
congress is the only remedy known to the con- 
stitution. If it be admitted that the bridge 
would be an obstruction to the commerce of 
the Mississippi river, is there any power in the 
judiciary to remedy the evil? The commer- 
cial power is in congress, but until it shall 
prescribe the rule, the power is dormant. 
Congress has power to punish the counterfeit- 
ing of the current coin of the Union, the vio- 
lation of the mail, and many other acts, but, 
until the law shall fix the punishment, the 
courts of "the United States cannot punish. 
Neither can a proceeding by indictment or in- 
formation be instituted in the judicial courts 
of the Union, without statutory authority. 
The law of redress must be enacted before 
redress can be given. In this respect, as a 
suitor, the government occupies the same po- 
sition as an individual or a corporation. If 
there be an obstruction in or over a navigable 
water which injures private right, redress 
may be found by an action. On this ground 
the supreme court sustained the complaint of 
the state of Pennsylvania against the obstruc- 
tion of the "Wheeling bridge, because it was 
an injury to the line of transportation over its 
roads and canals, which it had constructed, 
and from which a revenue was derived. The 
state sued as an individual might have sued, 
on the ground of an injury, which, at com- 
mon law, was irreparable. For such an in- 
jury the general government may obtain an 
injunction. But no such special injury to the 
property of the government is alleged in this 
case, except as to the reserved land on Bock 
Island, which allegations will be hereafter ex- 
amined. The power to regulate commerce is 
not property, nor is it in this view a subject 
of judicial action where it has not been ex- 
erted. 

Under the commercial power, congress may - 
declare what shall constitute an obstruction 
or nuisance, by a general regulation, and pro- 
vide for its abatement by indictment or in- 
formation through the attorney-general; but 
neither under this power, nor under the pow- 
er to establish post roads, can congress con- 
struct a bridge over a navigable water. This 
27FED.CAS.— 44 



belongs to the local or state authority, within 
which the work is to be done. But this au- 
thority must be so exercised as not material- 
ly, to conflict with the paramount power to 
regulate commerce. If congress can construct 
a bridge over a navigable water, under the 
power to regulate commerce or to establish 
post roads, on the„sanie principle it may make 
turnpike or railroads throughout the entire 
country. The latter power has generally 
been considered as exhausted in the designa- 
tion of roads on which the mails are to be 
transported; and the former by the regulation 
of commerce upon the high seas and upon 
our rivers and lakes. If these limitations are 
to be departed from, there can be no others, 
except the discretion of congress. It is ad- 
mitted, that in the regulation of commerce as 
a question of policy, the only limitation im- 
posed by the constitution is, that no prefer- 
ence can be given to a port in one state over 
those of another. 

"Was Rock Island a military reserve at the 
time the alleged trespass was committed? 
That it was reserved for military purposes in 
1825 is clear. The secretary of war, acting 
uuder the president, and by his authority, re- 
served it, and it was so entered on the books 
of the land offices at Edwardsville and Ga- 
lena. And it was occupied as such until the 
year 1836, when it was abandoned as a mili- 
tary post; the troops were withdrawn, and 
sometime afterward the buildings were sold. 
The abandonment of Rock Island as a mili- 
tary post, and for all public purposes, was as 
complete as its reservation had been, by all 
the public authorities by whom it was selecv 
ed or used. The suspension of the sale un- 
der the act of 1819 was ordered by Mr. Poin- 
sett, secretary of war, not because it was 
wanted for public purposes, but on the ground 
that the act did not authorize its sale. On 
the 8th of November, 1838, he wrote to the 
general land office that "the reservation would 
not be sold under the above act, and that it 
was left to the general land office to take such 
measures for the sale of the reservation as it 
may deem proper under existing laws." In 
this view Mr. Poinsett was correct The act 
referred to provided "That the secretary be, 
and he is hereby authorized, under the direc- 
tion of the president of the United States, to 
cause to be sold such military sites, belonging 
to the United States, as may have been found 
or become useless for military purposes." 
"And the secretary of war," the act provides, 
"is hereby authorized, on the payment of the 
compensation agreed for, into the treasury of 
the United States," to execute a deed, &c. 
This law, from its language, was not intend- 
ed to be a general regulation; but authorized 
the sale of military reserves, which, at that 
time, had become useless. It changed the 
settled mode of selling public lands, as it au- 
thorized the secretary to sell for a price agreed 
on, which precludes, or at least renders un- 
necessary a sale by public auction, as the gen- 
eral law for the sale of the public lands re- 



U. S. v. RAILROAD (Case No. 16,114) 



[27 Fed. Cas. page 6.90] 



quired. This consideration, as well as the 
purport of the section, showed that it was not 
a general regulation, but was intended to 
operate upon military reservations which then 
existed and which were unnecessary. 

The attorney-general contends that "the 
frequent interposition of congress, especial- 
ly authorizing the sale of military reserva- 
tions, negatives the idea that they could he 
sold without statute authority." When land 
has been purchased by the United States 
for military or other purposes, it is admit- 
ted the land cannot be sold without the spe- 
cial authority of congress. In such cases 
the purchase is made for a specific object, 
and being purchased with the consent of the 
state, under the federal constitution, there 
is a cession of jurisdiction as well as of 
property. Now, to transfer property so ae- ! 
quired and relinquish the jurisdiction, the i 
authority of congress is indispensable. And j 
this shows the reason why the act of the j 
28th of April, 1825 [4 Stat. 264], was passed. 
It provides in the first section, "that in 
all eases where lands have been, or shall 
hereafter be conveyed to or for the United 
States, for forts, arsenals, dock yards, light 
houses, or any like purpose, etc., which 
shall not be used as necessary for the pur- 
pose for which they were purchased or 
other authorized purposes, it shall be lawful 
for the president of the United States, to 
cause the same to be sold for the best price 
to be obtained, and to convey the same by 
grant or otherwise." Now, from this act 
it does not follow, that where the govern- 
ment reserves its own land from sale, for 
any public purpose, that a special act of 
congress after its abandonment is necessary 
for the sale of it. The president, under a 
general power given him by the act of 1S0S 
\2 Stat. 496], selected a part of the land on 
Rock Island for a military site, on which 
Fort Armstrong was built. And when he 
finds the place no longer useful as a military 
post, or for any other public purpose, he has 
a right to abandon it, and notify the land 
offices where the reservation was entered. 
The entry on the books of the land offices 
within which the reserved site is situated, 
and the occupancy of the place by the gov- 
ernment, are the only evidence of the res- 
ervation. And when this evidence is with- 
drawn, and the site is abandoned, the re- 
serve falls back into the mass of the public 
lands subject to be sold under the general 
law. But before such land can be sold at 
private sale under the general system, it 
must, by proclamation, be offered at public 
auction. The proclamation should give no- 
tice of the sale of the reserved tract as other 
lands. In this mode, I think, the sale would 
be a valid one. 

The right claimed in the case of "Wilcox 
v. Jackson, 13 Pet. [38 U. S.] 50G, was a pre- 
emption under the act of 1934, which de- 
clared that "no entry or sale of any land 
shall be made under the provisions of the 



act, which shall have been reserved for the 
use of the United States, or which is re- 
served for sale by act of congress or or- 
der of the president, or which may be ap- 
propriated for any purpose whatever." Be- 
fore the entry was made as a pre-emptive 
right by Beaubin, a light house upon the 
reserve was built by the government, and 
the possession of it for public purposes had 
never been abandoned. Under the circum- 
stances stated, Rock Island cannot be con- 
sidered as a military reserve. The posses- 
sion of it was abandoned, and the right of 
government released through the same au- 
thority, by which it was appropriated. And 
no act has been done by the government, 
by which a new appropriation of the ground 
for military or any other public purpose is 
shown or can be presumed. The buildings 
had been sold by the government. The sale 
of the reserve was suspended, it is pre- 
sumed, because there was no power to sell 
by the war department under the act of 
1819. That the suspension of the sale was 
in no respect influenced by a desire to re- 
tain Rock Island for any public purpose, 
appears by the subsequent action of the 
war department. 

The next inquiry is, whether the land in 
question is within the provision of the act of 
congress of August 4th, 1832, which grants 
the right of way through the public lands to 
all roads, etc. The first section of that act 
grants right of way to "all railroads and Mc- 
Adamized turnpike companies, that may be 
chartered within ten years, over and through 
any of the public lands of the United States, 
may be authorized by an act of the legis- 
lature of the respective states in which pub- 
lic lands may be situated," etc. To the 3d 
section of that act there are several pro- 
visos, the last of which is: "That none of 
the foregoing provisions of this act shall 
apply to or authorize any rights in any 
lands of the United States, other than such 
as are held for private entry and sale, and 
such as are unsurveyed and not held for 
public use by erections or improvements 
thereon." This act required the proper of- 
ficers of such road to transmit to the com- 
missioner of the general land office, "a cor- 
rect plan of the survey of the road, together 
with the survey of sites for depots, which 
were granted on the line of such selection, 
which shall become operative." This sur- 
vey of the road and of sites for depots on it, 
was transmitted to the commissioner of the 
general land office, as the act required. In 
a report of the commissioner of the general 
land office to the secretary of the interior, 
dated 19th of January, 1854, the commission- 
er says, by way of note: "As regards the 
right of way for the road, (now under con- 
sideration,) it is already granted by the gen- 
eral act entitled, 'An act to grant the right 
of way to all railroads,' &c." In the same 
report the commissioner states, "that sev- 
eral bills have been reported to congress 
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of late years, materially changing the mode 
of disposing of such reservations, which 
are now on special file." The opinion of 
the commissioner, as to the right of way or 
the necessity of legislation, before reserves 
can be sold, whether right or wrong, can 
have no influence in the decision of this 
ease. A part of the land on Rock Island 
has been granted, and it is proposed to make, 
in addition, one or more private grants. 
This shows, at least, that the reserve does 
not, in the opinion of congress, remain to 
the extent of the island. Although this land 
cannot be now considered a military re- 
serve, yet it is not "held," in the language of 
the law, "for private entry and sale." Un- 
der the general law, no public land can be 
so considered, which has not been offered 
at public auction, under the proclamation of 
the president In giving a construction to 
this act, the court is not at liberty to change 
the meaning by changing the copulative con- 
junction into a disjunctive. If effect could 
be given to the argument, in this respect, 
it would pervert the meaning of the act. 
But this reading, if it were admissible, 
would not change the effect of the act. Land 
is not held for private entry, which has not 
been offered at public sale; nor is land held 
for sale in the meaning of the law, which 
has not been so offered. It is true the land 
was directed to be sold under the act of 
1819; but as that act did not authorize such 
a sale, the land cannot be considered to 
have been held for private sale. The other 
member of the sentence describing lands 
within the act is: "And such (lands) as are 
unsurveyed and not held for public use by 
erection and improvements thereon." Now 
this provision applies to the period of time, 
when the right is claimed by the railroad. 
The ground in question was appropriated 
for military purposes, but when the entry 
on the land complained of was made, it 
was not a military reservation; and any 
improvements thereon had been, not only 
abandoned and sold, but the former reserva- 
tion was relinquished and annulled. To hold 
then, under the circumstances, that the land 
was still a military reservation for any pub- 
lic use, would disregard the facts in the 
case. Whether the government might not 
have again reserved the land for some pub- 
lic purpose is a question not involved in 
the decision. It would be in it, if there 
were any evidence that such reservation 
had been made. To presume such a reser- 
vation would be against the evidence. 

The improvements under the above statute 
having been abandoned and sold, may be con- 
sidered as not having been made, and so as 
to the reservation. But still the provision 
is not technically within the statute. It re- 
fers to lands "unsurveyed," and the lands on 
Bock Island have been surveyed. This is a 
technical objection, and to such objection 
some minds on the bench and at the bar are 
strongly inclined. My taste does not lie in 



this line, as it often defeats the great ends 
of justice, and preserves nothing of any 
value. The charter granted by the state of 
Illinois, to the defendants, authorizes them to 
locate and construct their road, to purchase 
the right of way, to condemn the land where 
necessary, and have the damages assessed as 
provided for in the charter. And in regard 
to the construction of a railroad across the 
Mississippi river, the company is vested with 
power to build, maintain, and use a railroad 
bridge over the river, or that portion of it 
which is within the jurisdiction of the state 
of Illinois, at or near Rock Island, in such 
manner as shall not materially obstruct or 
interfere with the free navigation of the 
river; and to connect by said road or other- 
wise, such bridge with any railroad, either in 
the state of Illinois or Iowa, terminating at 
or near said point; to unite or consolidate its 
franchises and property with any or all 
bridges or railroad companies in either of said 
states." That the state of Illinois had power 
to grant the charters for the road and bridge, 
has not been questioned. A doubt might 
once have been entertained, whether a state 
could, under the power of eminent domain, 
confer the power of appropriation to private 
companies; but this power has been so long 
exercised and acquiesced in, that it is now, 
probably, too late to question it. 

Whether a state has power by an act of 
incorporation or otherwise, to authorize a rail 
or turnpike road through the lands of the 
United States, has not, it is believed, been 
raised or judicially decided. The first im- 
pression would be, probably, that a state can- 
not exercise such a power. But first impres- 
sions are rarely to be followed on constitu- 
tional questions. They should be deliberate- 
ly and deeply considered, in relation to their 
bearing on the federal and state powers. 
That the federal government is one of enu- 
merated powers is not controverted; nor that 
the states reserved to themselves all powers 
not conferred on the general government, ab- 
solutely or by necessary implication. In the 
admission of new states into the Union, com- 
pacts were entered into with the federal 
government, that they would not tax the 
lands of the United States. This implies 
that the states had power to tax such land, 
if unrestrained by compact. The constitu- 
tion provides, "that congress shall have pow- 
er to dispose of and make all needful rules 
and regulations respecting the territory " or 
other property belonging to the United 
States." Under this provision congress or- 
ganized territorial governments. Having pow- 
er to sell the public lands, beyond the limits 
of any state, a territorial government was 
the only mode by which the purchasers and 
occupants of those lands could be protected 
in their rights of persons and property. 
Hence the implied power to establish such a 
government. The constitution was adopted a 
short time after the ordinance of 1787 was 
passed; and as that ordinance provided for 
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the government of all the territory owned 
by the United States, no express provision 
for a territorial government was deemed nec- 
essary. In that ordinance it was declared 
that the states to he formed out of the ter- 
ritory "should never interfere with the pri- 
mary disposal of the soil by the United 
States, in congress, nor with any regulation 
congress may find necessary for securing the 
title in such soil to bona fide purchasers." 
Within the limits of a state, congress can, 
in regard to the disposition of the public 
lands and their protection, make all needful 
rules and regulations. But beyond this it 
can exercise no other acts of sovereignty 
which it may not exercise in common over 
the lands of individuals. A mode is provided 
for the cession of jurisdiction when the fed- 
eral government purchase a site for a mili- 
tary post, a custom-house, and other public 
buildings; and if this mode be not pursued, 
the jurisdiction of the state over the ground 
purchased remains the same as before the 
purchase. This, I admit, is not a decided 
point, but I think the conclusion is maintain- 
able, by the deductions of constitutional law. 

Under acts of congress, trespasses on the 
public lands are liable to a civil or criminal 
prosecution. And yet the statutes of con- 
gress are numerous, giving the settlers upon 
those lands without authority (which makes 
them trespassers,) pre-emption rights. And 
this latter policy has become so popular as 
to induce settlers to take possession of the 
best portion of the public lands, before they 
are surveyed or offered for sale. This pol- 
icy of punishing acts in some, which are re- 
warded in others, seems to be inconsistent. 
The only excuse for the provision is, that he 
who takes the timber from the ground, ren- 
ders it less valuable and enriches himself; 
while the other settles on the land with the 
view of purchasing it. But he is not obliged 
to make the purchase, and while in possession 
he may take from it the most valuable tim- 
ber. 

[In the case of Johnson v. Mcintosh, 8 
Wheat. [21 U. S.] 543, it was held, "a state 
has a perfect right to legislate as she may 
please, in regard to the remedies to be pros- 
ecuted in her courts, and to regulate the 
disposition of the property of her citizens by 
descent, devise or alienation. But congress 
is invested by the constitution with the pow- 
er of disposing of the public lands, and mak- 
ing needful rules and regulations concerning 
it" 

[The proprietary right to lands in a state 
held by the federal government is, in many 
respects, similar to that of an individual. A 
compact may exempt the lands of either 
from taxation. An action may be brought 
by either, for an injury done to the soil or 
timber. A conveyance of the title is made 
by the federal government under its own 
laws, and by the individual under the law of 
the state. The principal distinction under 
the two proprietorships is, that the govern- 



ment makes the conveyance under its own 
laws, and sues in its own courts, whilst an 
individual proprietor conveys under the laws 
of the state, and prosecutes under those laws 
for an injury done. But the important in- 
quiry is, whether the public lands are subject 
to the sovereignty of the state in which thty 
are situated.] 2 

It is a fair implication, that if the state were 
not restrained by compact, it could tax such 
lands. In many instances the states have 
taxed the lands on which our custom houses 
and other public buildings have been construct- 
ed, and such taxes have been paid by the 
federal government. This applies only to the 
lands owned by the government as a proprietor, 
the jurisdiction never having been ceded by the 
state. The proprietorship of land in a state 
by the general government, cannot, it would 
seem, enlarge its sovereignty or restrict the 
sovereignty of the state. This sovereignty ex- 
tends to the state limits over the territory of 
the state, subject only to the proprietary right 
of the lands owned by the federal government, 
and the right to dispose of such lands and. pro- 
tect them, under such -regulations as it may 
deem proper. The state organizes its territory 
into counties and townships, and regulates 
its process throughout its limits. And in the 
discharge of the ordinary functions of sover- 
eignty, a state has a right to provide for 
intercourse between the citizens, commercial 
and otherwise, in every part of the state, by 
the establishment of easements, whether 
they may be common roads, turnpike, plank 
or railroads. The kind of easement must 
depend upon the discretion of the legislature. 
And this power extends as well over the 
lands owned by the United States, as to those 
owned by individuals. This power, it is 
believed, has been exercised by all the states 
in which the public lands have been situated. 
It is a power which belongs to the state, and 
the exercise of which is essential to the pros- 
perity and advancement of the country. 
State and county roads have been established 
and constructed over the public lands in a 
state under the laws of the state, without 
any doubt of its power, and with the acquies- 
cence of the federal government. In this re- 
spect the lands of the public have been treated 
and appropriated by the state as the lands of 
individuals. These easements have so mani- 
festly conduced to the public interest, that 
no objection, from any quarter, has hitherto 
been made. And it is believed that this 
power belongs to the states. 

It is difficult to perceive on what principle 
the mere ownership of land by the general 
government within a state, should prohibit 
the exercise of the sovereign power of the 
state in so important a matter as the ease- 
ments named. In no point of view are these 
improvements prejudicial to the general in- 
terest; on the contrary, they greatly promote 
it. They encourage population, and in- 

2 [From 3 Liv. Law Mag. 568.] 
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crease the value of land. In no respect is 
the exercise of this power by the state in- 
consistent with a fair construction of the 
constitutional power of congress over the 
public lands. It does not interfere with the 
disposition of the lands, and instead of less- 
ening enhances their value. 

Where lands are reserved or held by the 
general government for specified and national 
purposes, it may be admitted that a state 
cannot construct an easement which shall in 
any degree, affect such purposes injuriously. 
No one can question the right of the federal 
government to select the sites for its forts, 
arsenals and oth<n* public buildings. The 
right claimed for the state has no reference 
to lands specially appropriated, but to those 
held as general proprietor by the govern- 
ment, whether surveyed or not. The right 
of eminent domain appertains to a state sov- 
ereignty, and it is exercised free from the 
restraints of the federal constitution. The 
property of individuals is subject to this right, 
and no reason is perceived why the aggre- 
gate property, in a state, of the individuals 
of the Union, should not also be subject to 
it. The principle is the same, and the bene- 
ficial result to the proprietors is the same, 
in proportion to their interests. These ease- 
ments have their source in state power, and 
do not belong to federal action. They are 
necessary for the public at large, and essen- 
tial to the interests of the people of the state. 
The power of a state to construct a road, 
necessarily implies the right, not only to ap- 
propriate the line of the road, but the ma- 
terials necessary for its construction and use. 
"Whether we look to principle, or the struc- 
ture of the federal and state governments, or 
the uuiform practice of the new states, there 
would seem to be no doubt that a state has 
the power to construct a public road through 
the public lands. A grant to this effect is 
sometimes made by congress, as in the act of 
1852; but this does not show the necessity 
of such a grant. Generally, congress ap- 
propriates to the road a large amount of 
lands. The positions are believed to be ir- 
refragable—first, that the right of eminent 
domain is in the state; and secondly, that the 
exercise of this right by a state is no where 
inhibited, expressly or impliedly, in the fed- 
eral constitution, or in the powers over the 
public lands by that instrument, in congress. 

If this view be correct, the question is nar- 
rowed to the simple inquiry, whether the con- 
struction of the road, through Rock Island, 
connected at both ends by bridges over both 
channels of the river, which include the is- 
land, will do an irreparable injury to the pub- 
lic land on the island. Several witnesses, have 
been examined on this point, and, as usual, 
there are among them differences of opin- 
ion. But the weight of the evidence does not 
show an irreparable injury. On the contrary, 
it appears that the works complained of will 
add greatly to the value of the island. From 
the nature of the improvement, this is so 



palpable as to require no illustration. By 
the flow of the river, on either side of the 
island, its inhabitants are cut off from all 
intercourse with the shores, except by a 
ferry. But the bridges proposed, and the 
railway, will connect the island with both 
shores, and bring over it a line of travel for 
passengers, and for the transportation of mer- 
chandise, which must add several hundred 
per cent, to the value of the island and its 
products. 

The testimony in regard to the obstructions 
to commerce by the proposed bridge, is con- 
tradictory. Many witnesses have been ex- 
amined on both sides, and while those called 
by the plaintiffs say the bridge will, in a 
great degree, destroy the commerce of the 
river, those called by the defendants think it 
will be no material obstruction. This dis- 
crepancy manifestly arises from a mistake in 
the locality of the bridge. The defendants' 
witnesses live in the neighborhood of the 
structure, and speak of it as located, whilst 
the witnesses of the plaintiffs fix the bridge 
much higher up the river, and where, from 
the rapid current occasioned by the falls and 
the ledges of rock which confine the water 
to a width of sixty feet, at the foot of the 
rapids, there is a short turn to the left in 
the channel, very near the proposed bridge, 
which would render the passage through the 
draw, if not impracticable, extremely danger- 
ous. 'But the experienced engineer, Mr. Bray- 
ton, who superintends the building of the 
bridge, has taken the soundings of the river, 
and surveyed and measured the distance on 
it from the side of the bridge to the falls, 
and above them. This work is laid down on 
a map which he refers to. He says: "From 
the bridge up and on the sides of the river 
there are two chains of rock which at the 
bridge are widest apart, and gradually con- 
verging as you ascend, until at the distance 
of about two-thirds of a mile above the 
bridge, the channel becomes quite narrow,, 
not exceeding in width sixty feet; that this 
narrow opening is in nearly a right line with 
the channel, as it runs through said point to 
the proposed draw in the bridge." And it ap- 
pears from the soundings that the bridge is 
thrown over the deepest water in that part 
of the river. The engineer says "the plan up- 
on which the bridge is being constructed is a 
wooden superstructure, built upon Howe's 
patent, supported by two stone abutments 
and six piers, laid in water cement. The 
span between the piers is two hundred and 
fifty feet in the clear, except the draw. The 
draw is to be a turn-table draw, two hundred 
and eighty-four feet in length, supported in 
the center by a circular stone pier of solid 
masonry, leaving an opening on each side of 
such turn-table pier, one hundred and twenty- 
feet in the clear. That such draw is over 
the main channel and deepest water of the 
river on the line where the bridge crosses;" 
and that it is the line of navigation uniformly 
taken by the boats running up and down. 
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Except the earth used for the embankment 
across the island for the road, but few of the 
materials for the work have been taken from 
the island. The rock on the island was unfit 
for masonry, and some of it has been used 
to fill up the unexposed part of the abut- 
ments of the bridge and a small amount of 
rif-raf work. The embankment is shown to 
be half a mile from the principal building at 
Fort Armstrong. Convenient passage ways 
have been made under the railroad, so that 
there is no obstruction to the passage from 
one end of the island to the other. It seems 
that about one hundred and fifty thousand 
dollars have been expended by the company 
on the road over the island, and on the 
bridges. Thirteen acres and a half of the 
land on the island appears to be occupied by 
the road. Several of the witnesses estimate 
the value of the land without the bridge and 
the road, at one hundred and fifty dollars per 
acre; the road being made, and the bridges, 
they suppose it will be worth one thousand 
dollars per acre. 

One of the witnesses for the defendants 
states, that he has long acted as a pilot for 
steamboats and rafts over the rapids, and is 
well acquainted with the river; that for 
more than half a mile above the bridge, the 
channel from the draw up is straight, run- 
ning to the opening in the rocks, known as 
"Shoemaker's Chain," and that the velocity 
of the current from the chain to the bridge, 
is little more than two and a half miles per 
hour. The piers, except where the draws are 
placed, are two hundred and fifty feet apart, 
which affords ample space for rafts, the 
bridge being elevated above low water some 
thirty-three feet, and twenty feet above high 
water. The falls, it would seem, must, from 
the rapidity, sinuosity, and narrowness of the 
channel, present the principal obstructions 
to the navigation of this part of the river. 
Rafts or barges attached to steamboats are 
loosened, before descending the falls, and 
they are floated down under the direction of 
a pilot. This, it is said, is never done in the 
night, unless the river is high. Whatever im- 
provements may be made in widening this 
channel, it is hardly probable that it will be 
extended to double its present width, which 
would make it equal only to either of the 
draws below. And if this were done, the 
passage of the draws over a deep, straight 
and sluggish current, would be much safer 
than the rapids. Indeed, from the concur- 
rent views of the witnesses who speak of the 
bridge where it is being constructed, there 
will be but little or no delay or hazard in 
passing the draws. If any injury should re- 
sult to boats from any want of attention by 
the bridge company, or the structure of the 
draw, they being managed with reasonable 
care, an action at law may be resorted to, as 
in other cases of wrong. 

Having considered this great case, in re- 
gard to the legal principles involved under 
the federal and state governments, the mag- 



nitude of the enterprise, the interest of the 
public in the road and in the commerce of 
the Mississippi river, I am brought to the 
conclusion that the complainants are not en- 
titled to the relief asked; and, therefore, the 
motion for an injunction is overruled. 



Case K"o. 16,115. 

UNITED STATES v. RAMSAY. 

[Hempst. 481.] i 

Circuit Court, D. Arkansas. April, 1847. 

Murder — Accessory before the Pact— Criminal 
Jurisdiction. 

1. There is no act of congress punishing an 
accessory before the fact of murder, and an 
indictment for that offence wilt be quashed. 

2. To commit murder and to be accessory to 
it, are different and distinct offences. 

3. The courts of the United States are only 
authorized to try and punish such crimes as 
congress expressly, or by necessary implica- 
tion, has designated and affixed known and 
certain penalties to, and such courts have no 
common law jurisdiction in that respect. 

The indictment charged, in substance, that 
certain persons to the grand juiors unknown, 
in the Indian country west of Arkansas, fe- 
loniously, wilfully, and of their malice afore- 
thought, murdered one Charles Butler, an In- 
dian, and that John Ramsay, a white man, 
was accessory thereto before the fact. 

E. H. English, for prisoner, filed a motion 
to quash the indictment, on the ground that 
there was no law of congress punishing the 
offence charged in the indictment, and this 
point he argued at length. 

S. H. Hempstead, U. S. Dist. Atty., in his 
argument in opposition to the motion, in- 
sisted on the following points, namely: (1) 
The law of congress of the 30th of April, 
1790, § 3, declares that the crime of murder 
shall be punished with death. Gord. Dig. 
937 [1 Stat. 113]. (2) That if a statute en- 
acts an offence to be felony, though it may 
mention nothing of accessories before or after 
the fact, yet virtually and consequentially 
they are included. 1 Russ. Crimes, 35; 1 
Hale, P. C. 613, 614, 704; 3 Inst. 59. (S) 
That accessories before the fact and princi- 
pals were subject to capital punishment at 
common law, and as the above act punishing 
murder, ex vi termini, embraces accessories 
according to a well-settled rule of construc- 
tion; therefore, accessories before the fact 
must be punishable capitally under that law. 
4 Bl. Comm. 39; 3 Inst. 188. (4) That the 
only reason originally for the distinction be- 
tween principals and accessories was the 
benefit of clergy; but in contemplation of law 
and morals, the accessory before the fact is 
guilty of as deep enormity as the actual 
perpetrator of a murder, and therefore he 
ought to receive the same punishment, (y) 
That it cannot be supposed that congress 
meant to exempt accessories from punish- 

i [Reported by Samuel H. Hempstead, Esq.] 
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ment, and the fact that there is no specific 
legislation with regard to them 'is almost 
conclusive proof that they were intended to 
be included in the general law against mur- 
der, and to receive the same punishment as 
principals. 

JOHNSON, District Judge. It is true, as 
urged by the district attorney, that he who 
advises or counsels the commission of a mur- 
der, is, in point of morals, as guilty as the 
principal, and should, doubtless, be punished 
accordingly. In legal language, however, he 
is not guilty of murder, but is only accessory 
to it; and this distinction is preserved in all 
the books on criminal jurisprudence. It is 
said that the act of congress punishing mur- 
der necessarily embraces an accessory before 
the fact, and subjects him to the punishment 
of death. I cannot assent to the correctness 
of this position; but, on the contrary, apply- 
ing the known rule that penal statutes must 
be construed strictly, I entertain no doubt 
that the point made by the prisoner's counsel 
is well taken and must be sustained. Cer- 
tainly, to commit the crime of wilful murder, 
and to be accessory to it, are different of- 
fences; and in the trial of Burr [Cases Nos. 
14,692-14,694a], for treason, Chief Justice 
Marshall very clearly lays down that propo- 
sition. That an accessory before the fact 
ought to be punished will not be questioned 
by any one, for he is, indeed, frequently in- 
volved in deeper guilt than the principal. 
This is a question, however, for the consid- 
eration of the legislative department, and 
this court is only authorized to try and pun- 
ish such crimes as congress expressly or by 
necessary implication have visited with 
known and certain penalties, and the court 
has no common law jurisdiction- in that re- 
spect The defects in the Criminal Code of 
the United States, have been severely felt, 
but it is for congress, not this court, to in- 
terpose and apply the corrective; and as I 
should not feel warranted in pronouncing 
sentence of death on the prisoner in case of 
conviction, I shall sustain the motion to 
quash the indictment, and direct him to be 
discharged, regretting, at the same time, that 
there is no law to reach his case. 

Prisoner discharged accordingly. 



Case No. 16,116. 

' UNITED STATES v. BAND et al. 

[4 Sawy. 272.] i 

Circuit Court, D. California. July 30, 1877. 

Marshal's Bond— Statute of Limitations. 

Section 786 of the Revised Statutes, limiting 
the time within which actions must he com- 
menced on marshal's bonds, does not apply to 
actions instituted by the United States. 

At law. 

i [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 



(Case No. 16,1 16) U. S. v. RAND 

John M. Coghlan, U. S. Atty. 
Latimer & Morrow, for defendant. 

SAWYER, Circuit Judge. This is an ac- 
tion upon a United States marshal's official 
bond. The sureties demur on the ground 
that it appears upon the face of the complaint 
that the action is barred by the statute of 
limitations. The defendant [Charles W.] 
Rand, as appears from the allegations of 
the complaint, went out of office on Septem- 
ber 1, 1869; and the breach alleged is, that 
the amount claimed, about §900, was then in 
his hands, which he neglected and refused, 
and which he still neglects and refuses to 
pay to the plaintiff. The complaint was filed 
August 30, 1876, so that more than six years 
elapsed after Rand ceased to be marshal be- 
fore this action was commenced. 
- The United States attorney makes the 
point that the statute of limitations, relating 
to marshals' bonds, does not apply to actions 
brought by the United States, but only to 
actions upon the bond in favor of private par- 
ties. Section 786 of the Revised Statutes 
provides "that no suit on a marshal's bond 
shall be maintained, unless it is commenced 
within six years after the right of action ac- 
crues, saving, nevertheless, the right of in- 
fants, married women, and insane persons, 
so that they sue within three years after 
their disabilities are removed." Section 784 
authorizes persons injured by breaches of 
the conditions of marshals' bonds to insti- 
tute suits thereon in their own names, and 
for their own use. It is insisted by the 
United States attorney that statutes of- lim- 
itations do not embrace the government, un- 
less specially named; that the United States 
is not nameo" in this statute, and as there 
are private parties to whom the provision can 
apply, the ordinary rule upon the subject 
must prevail. 

In Gibson v. Chouteau, 13 Wall. [80 U. S.] 
9S, the supreme court say that "the statutes 
of a state prescribing periods within which 
rights must be prosecuted are not held to 
embrace the state itself, unless it is expressly 
designated, or the mischiefs to be remedied 
are of such a nature that it must necessarily 
be included." In the provisions of the Re- 
vised Statutes, it is not pretended that the 
United States is "expressly designated." 
The form of expression is that usually adopt- 
ed in statutes of limitations relating to ac- 
tions upon contracts. I do not pereeive that 
there is any reason for supposing the mis- 
chief to be remedied is of such a nature 
that the United States must necessarily be 
included, that does not apply with equal force 
to all cases of contracts with the govern- 
ment, and I know of no other bonds or con- 
tracts to which any statute of limitations is 
made applicable, except postmasters' bonds; 
and in this case, the limitation is made" ap- 
plicable to the United States in express terms. 
Rev. St § 383S. 

It was doubtless intended by these pro- 
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visions of the Revised Statutes to continue 
in force the provisions of the acts of congress 
as they before existed. By referring to the 
statute as it stood before the revision, it will 
be found that the latter part of section 783, 
sections 7S4-7S6, are copied from the act re- 
lating to marshals' bonds of April 10, 1806 
(2 Stat 372), and that they constitute the 
%vhole of that act A consideration of the 
act as it originally stood, will afford the best 
means of ascertaining the meaning intended 
to be expressed. It will be seen that the 
whole subject-matter of that act is the rights 
of private parties in marshals' bonds. The 
first section requires all marshals* bonds to 
be recorded in the clerk's office, and provides 
that certified copies shall be competent evi- 
dence. This is to enable parties having an 
interest in the bond to obtain access to it, 
and make it easily available to them in insti- 
tuting and maintaining their suits upon the 
bond. Section 2 gives a right to every party 
injured by a breach of the conditions to in- 
stitute and maintain an action on the bond 
in his own name and for his own use. Sec- 
tion 3 provides for repeated actions till the 
amount of the bond is exhausted by the 
successive recoveries. And section 4 provides 
the time within which the actions must be 
brought, saving the rights of infants, femes 
covert and persons non compos mentis, until 
a specified time after the removal of the 
disability. The subject-matter of the fourth 
section, is evidently the same subject-matter 
as that embraced in the preceding sections, 
and there is nothing to indicate that it was 
intended to embrace any other. 

Construing the whole act together, it is 
evident to my mind that it was only intend- 
ed to give a remedy, in their "own names, 
to private parties sustaining injuries from 
breaches of the conditions of marshals' bonds, 
and to limit the time within which the rem- 
edies provided should be pursued. There is 
no allusion whatever anywhere in the act 
to the rights of the United States in the 
bond. 

As the provisions have been copied into 
the Revised Statutes, in the same language, 
the same construction must be given to them 
as is given to the act as it originally stood. 

The demurrer is overruled, with leave to 
answer upon the usual terms. 



UNITED STATES v. RAND. See Case No. 
15,008. 



Case STo. 16,117. 

UNITED STATES v. RANDALL. 

[2 Cranch, C. C. 412.] i 

Circuit Court, District of Columbia. May 
Term, 1823. 

Criminal Law — Discharge of Juror. 
After the jury is sworn, in a capital case, and 
the cause has been opened, the court cannot, 

i [Reported by Hon. William Cranch, Chief 
Judge.] 



without the prisoner's consent, discharge a 
juror, at his own request. 

Indictment [against the negro Randall] for 
a rape on Maria Scbxals. 

After the jury was sworn, and the attor- 
ney for the United States had advanced con- 
siderably in opening the case, John Morgan, 
a quaker, one of the jurors, asked the court 
to excuse him from serving on the jury in 
this case, as he could not, consistently with 
his feelings, serve in a ease of life and death. 

THE COURT (THRUSTON, Circuit Judge, 
absent,) said they could not now excuse the 
juror, without the consent of the prisoner; 
which was not given; and the juror was not 
excused. 
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UNITED STATES v. RANDALL. 

[Deady, 524.] i 

District Court, D. Oregon. Jan. 23, 18G9. 

Criminal Law — Sufficiency of Evidence— Pre- 
sumptions — Peremptory Challenges — 
Larceny from Mails. 

1. The verdict of a jury regularly given is 
presumed to be right until the contrary ap- 
pears, and should be sustained by the court, 
if the evidence, by any fair construction, will 
warrant such a finding. 

2. False and contradictory statements by the 
defendant about the material circumstances of 
the crime with which he is charged, are badges 
of guilt. 

3. The falsification of records by the defend- 
ant, with reference to a matter in which he is 
charged or suspected of wrong-doing or liable 
to be so suspected or charged, is strong pre- 
sumptive evidence of guilt, 

4. Special circumstances not consistent with 
defendant's innocence, together with a particu- 
lar opportunity and temptation to commit the 
crime charged, to be considered in support ot 
verdict of guilty. 

5. Section 2 of the act of March 3, 186S (13 
Stat. 500), regulating peremptory challenges 
in criminal cases, does not give the right to 
such challenge except in capital cases, because 
when the act was passed such right did not 
exist by law in any other cases, but was only 
permitted by rule of court. 

[Cited in U. S. v. Coppersmith, 4 Fed. 200.] 

6. When it appears from the evidence that 
the defendant has made a false statement about 
the circumstances of the commission of a 
crime, with which he is charged, he may show 
that he had good reason to believe at the time 
the statement was true. 

7. Gold dust in packages not weighing more 
than four pounds and paying letter postage, 
is mailable matter, and whether it is not, un- 
der section 12 of the act of July 1, 1864 (13 
Stat. 337), any person employed in the post- 
office who steals the same from a letter in the 
mail, is guilty of a crime. 

[8. Cited in State v. Coosaw Min. Co., 45 
Fed. 808, to the point that the courts of the 
United States take judicial notice of the acts 
of congress, and they need not be set forth or 
specially referred to in any proceeding before 
them.] 

The indictment in this case was found un- 
der section 12, of the act of July 1, 1864 

i [Reported by Hon. Matthew P. Deady, Dis- 
trict Judge, and here reprinted by permission.] 
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<13 Stat. 337), and filed in this court on 
November 11, 1868. It charges that on July 
■28, 1868, one Thomas Smith, of Auburn, in 
Baker county, Oregon, deposited in the post- 
office at Auburn, a registered letter number- 
ed 36, enclosed in registered package en- 
velope numbered 28; and that said register- 
ed letter contained 12^ ounces of gold dust, 
of the value of $200, the property of said 
Smith, and was addressed to Yee Kang, in 
San Francisco, and intended to be convey- 
ed by post to said last mentioned place. 
That the defendant [E. G. Randall] on Au- 
gust 3, 1868, was employed in the postoffice 
-at Portland, Oregon, being then and there 
postmaster thereof, and that on said day, 
•said registered letter, registered and num- 
bered as aforesaid, came into the possession 
■of the defendant, who then and there un- 
lawfully opened the same, and did steal 
therefrom the 12^ ounces of gold dust afore- 
said, contrary to the form of the statutes, 
etc. On November 11, the defendant was 
arrested upon a bench warrant, and gave 
"bail in the sum of $10,000, with two sure- 
ties. 

On November 14, the defendant by his 
counsel demurred to the indictment, and for 
-causes of demurrer specified: (1) That gold 
■dust is not mailable matter, and the taking 
the same is not an offence against the laws 
of the United States; and (2) that the in- 
dictment contains two offences which are 
separate and distinct— namely, opening a let- 
ter and taking from the same an article of 
value. After a cursory examination of the 
subject, the demurrer was overruled, with 
the understanding that the first question 
"made by it could be made in arrest of judg- 
ment, if necessary. The second question 
made by the demurrer was abandoned on 
the argument, and not particularly men- 
tioned or considered in the disposition of it. 
Thereupon the defendant pleaded not guilty 
to the indictment. On Monday, November 
23, a jury was formed in the case and heard 
It until the following Wednesday, when the 
•case was given them in charge. On Novem- 
ber 26, the jury being unable to agree, were 
■discharged without giving a verdict. There- 
upon, on motion of the defendant, the case 
was set for trial on Monday, January 4, 
I860. On the last mentioned date, the case 
was, on the motion of the United States, 
•continued until the Wednesday following, 
on account of the absence of a material wit- 
ness. On Wednesday, January 6, a jury was 
formed in the case and heard it until the 
following Friday, when the case was given 
them in charge, and on the day following 
the jury returned into court, and gave their 
verdict that the defendant was guilty as 
•charged in the indictment, and also recom- 
mended him to the mercy of the court. 
Thereupon, on motion of the United States, 
at was ordered that the defendant give bail 
with sufficient sureties in the sum of ?lo,- 
tfJOO, and that in default thereof, he be com- 



mitted in close custody; and the defendant 
gave bail accordingly. On motion of the 
defendant, it was ordered that he be al- 
lowed until Monday, January 11, to file a 
motion for a new trial and in arrest of 
judgment, or either of them. 

On the last mentioned date the defendant 
filed a motion for a new trial, for the rea- 
sons and causes following: (1) That the ev- 
idence is insufficient to justify the verdict. 
(2) That the verdict is against law. (3) Er- 
ror of- law occurring at the trial, and ex- 
cepted to by the defendant, namely: I. Re- 
fusing to allow defendant's peremptory 
challenge to Charles Sweigle, a juror, if. 
Refusing to admit the letter marked No. 3, 
from one Koontz, at Umatilla, Oregon, dat- 
.ed October 1, 1S68, in evidence. 

And also a motion in arrest of judgment — 
Because the facts stated in the indictment 
do not constitute a crime in this— that gold 
dust is not mailable matter. 

Both motions were submitted by the de- 
fendant's counsel, with an appeal for delay 
in the consideration of them, to give counsel 
an opportunity to examine the subject, and 
also to give time to the defendant to obtain 
further testimony on his behalf. The ap- 
plication for delay was taken under advise- 
ment by the court until Saturday, January 
16. On the last mentioned day the applica- 
tion for delay was refused by the court; 
and thereupon, the motions for new trial 
and in arrest of judgment were argued by 
counsel. The court took until Saturday, 
January 23, to consider the matter. 

David Logan, for the United States. 
William Strong and Joseph N. Dolph, for 
defendant. 

DEADY, District Judge. Before proceed- 
ing to consider the motions made by defend- 
ant, I deem it propc to state briefly the rea- 
sons for refusing the application for delay on 
last Saturday. A court will not delay judg- 
ment indefinitely in any case, merely to give 
the defendant time tc discover, or rather to 
try to discover new evidence on which to 
ask a new trial. Such an arbitrary exercise 
of power, it appears to me, would be an abuse 
of judicial discretion, amounting to a malad- 
ministration of justice. The defendant has 
not been hurried into this trial against his 
will and without due preparation. On the 
contrary, he has chosen his own time. The 
second trial was set for Januaiy 4, in the 
same term as the first, against the remon- 
strance of the United States attorney, who 
insisted that the case should go over to the 
March term, according to the usual practice 
of the court. At the same time, if there were 
any questions of law arising upon either of 
these motions, affecting the right and jus- 
tice of the case, and about which there was 
room for serious doubt, it would be proper to 
continue the matter foi further consideration 
and argument; and even to adjourn the case 
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into the circuit court, to await the presence 
uiere of the justice of the supreme court, as- 
signed to this circuit. In the meantime, if 
the defendant, from any source not now ap- 
parent, should be able to discover any tes- 
timony, tending to show his innocence, 5 he 
might have the benefit of his discovery on 
the hearing of his motion for new trial. 
With a view of giving the defendant the bene- 
fit of this delay, if it should appear there 
was good ground for it, the questions of law 
arising on these motions were earefujUy ex- 
amined and considered. In my judgment 
they did not admit of serious argument or 
doubt. Therefore the application for delay 
was refused. 

The motions must now be disposed of. The 
first ground of the motion for new trial raises ( 
the question: Is the verdict contrary to the 
evidence? The testimony given to the jury 
was sufficient proof of the following facts 
and circumstances: That on July 28, 1868, 
one Thomas Smith, being then postmaster at 
Auburn, Oregon, mailed at Auburn, for him- 
self, 12i£ ounces of gold dust of the value of 
$200, to Yee Kang, in San Francisco, and 
that Smith duly registered the letter contain- 
ing the parcel of dust and numbered it 36, 
and enclosed the same in registered package 
envelope numbered 28, directed to Sacramen- 
to, Distributing Postoffice, Cal. That this 
registered package 28 arrived at The Dalles 
on the evening of Saturday, August 1, in 
good condition, and that the same was duly 
forwarded from thence, in the Portland 
pouch, in like condition, on Monday, August 
3, to the office at Portland. That the mail 
from the Dalles to Portland was then ear- 
ned by steamboat and railway, and usually 
arrived at Portland about the middle of the 
afternoon of the day on which it left The 
Dalles. That the mail from Portland to Sac- 
ramento was then carried in a through pouch 
under a brass lock, daily, and left Portland 
at or about 6 a. m., and then reached Sacra- 
mento in from oV 2 to 6 days— the latter being 
the schedule time. That on August 10, reg- 
istered envelope 28 with registered letter 36 
enclosed, reached the office at Sacramento in 
bad condition— the end of the letter and reg- 
istered envelope being torn open and the con- 
tents of the former abstracted. 

These, in brief, are the facts proved con- 
cerning the mailing of the letter containing 
the dust and the loss of the latter while be- 
ing conveyed by post from Auburn, Oregon, 
to San Francisco, California. The reasonable 
inference from these facts is, that the gold 
dust was taken from the letter by some one 
in the Portland office. Indeed, during the ar- 
gument to the jury, counsel for the defendant 
substantially admitted this to be a correct 
conclusion. Now let us see what facts and 
circumstances were proven concerning the 
question of who took the dust from the letter. 
On August 17. the postmaster at Sacramento 
wrote to Mr. Quincy A. Brooks— at Portland 
—the special postal agent for Oregon, Wash- 



ington and Idaho, enclosing registered en- 
velope 28 and calling his attention to the 
matter. Owing to absence from home, Brooks 
did not receive this letter until about August 

29. Thereupon he made minute of the affair- 
and called upon the defendant at his postof- 
fice, to learn what he could concerning the 
missing package in that office. The defend- 
ant or being requested by the agent, went 
to his record of registered matter in transit, 
accompanied by the latter, and examined it, 
pamcularly the page containing the entries- 
of packages arriving from August 1 to 7 in- 
clusive, and could find no entry concerning 
envelope 28. At the same time the agent 
looked over the defendant's shoulder, and 
could not see any entry concerning the pack- 
age. The defendant then told Brooks that he 
recollected the package and that it passed 
the Portland office all right. On September 
4, Agent Brooks sent a circular letter of in- 
quiry (form 46) concerning envelope 28, to 
the postmasters on the route beginning with 
the one at Baker City— the first office west of 
Auburn— and directing each one to state in 
writing thereon what condition the envelope* 
or package was in when it passed his office, 
if at all, and what he knew about the missing 
enclosure, and to then forward it to the next 
postmaster on the route, and so on to Sacra- 
mento, from which office the letter was to be 
returned by mail to Agent Brooks at Port- 
land. In reply, the postmasters on the route 
between Auburn and Portland— seven in num- 
ber—certified that registered package envel- 
ope 28, mailed at Auburn July 28, and direct- 
ed to Sacramento, passed their respective of- 
fices in good order at the dates following- 
arrived at and left Baker City in mail pouch 
marked Umatilla, way, on July 29; passed 
Union on July 30; arrived at La Grande, 
evening of July 30, and left morning of July 
31; passed Orodell on July 31; passed Cay- 
use on July 31; passed Umatilla on August 
1; arrived at The Dalles on August 1, and 
left in Portland pouch for Sacramento, Au- 
gust 3. This circular letter with the forego- 
ing endorsement on it reached the defendant 
not later than September 19. He did not, as 
therein directed, at once state in writing- 
thereon his answer to the inquiry of the 
agent, and then forward it to the postmaster 
at Sacramento. But he retained the circular 
letter until October 12 or 13, when he mailed 
it to Sacramento, first making his statement 
thereon as hereinafter set forth. Early in' 
the morning of Sunday, August 2, 186S, in 
the Blue Mountains, in the vicinity of Peli- 
can ranch, and a few miles west of Orodell, 
and about fifty miles west of Auburn, and 
near a one hundred miles west of Umatilla, 
the mail, then being carried in a stage, on the 
route between Auburn and Portland, was- 
robbed by armed men. In this robbery, reg- 
istered package envelopes, numbered 26 and 

30, and directed to Portland, and 31 directed 
to Sacramento, and 32 directed to Umatilla, 
were torn open and their contents abstracted- 
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The envelopes, except No. 32, came to Port- 
land in due course of mail, without their con- 
tents, on the afternoon of Tuesday, August 
4, and then passed into the possession of the 
agent. The one numbered 32, he soon after 
received. The news of this mail robbery and 
the opening of registered package envelopes 
therein, reached Portland, by telegraph from 
The Dalles, on the afternoon of Monday, Au- 
gust 3, and was published that afternoon in 
the Evening Commercial, a paper then pub- 
lished and circulated in Portland. About 
September 6, the defendant and Brooks met 
in the Portland postoffice, when the defend- 
ant, without being in any way interrogated 
upon the subject, said to Brooks, that he 
thought that registered package envelope 28 
had been, robbed in the Blue Mountain mail 
robbery above mentioned. About September 
18, the defendant called upon Agent Brooks 
at his omce in Portland, and asked to be 
shown envelope 2S, and also the four en- 
velopes which were torn open and robbed in 
the Blue Mountains. Brooks showed them to 
him and he made a minute of the examina- 
tion and went away. About September 26, 
defendant told Agent Brooks that he was 
satisfied that envelope 28 was robbed in the 
Blue Mountain mail robbery, and that he 
could prove it. 

In reply to the inquiry in the circular let- 
ter, the defendant stated as follows: "Post-' 
Office, Portland, Oregon, Oct. 3, 1868. Reg. 
Pkg. Envelope No. 28 reached this- office 
Aug. 4th; left on the morning of the oth 
in locked sack marked Sacramento. Noth- 
ing unusual was noticed to create suspicion. 
(Signed) E. G. Randall, P. M." In this 
circular the word "passed" was first written 
and then a line drawn through it and the 
word "reached" written above it; and the 
figure 3 was first written after the word 
"Aug.," and afterwards the figure 4 writ- 
ten over and upon it On October 9, the de- 
fendant, without being called upon by the 
duties of his office so to do, voluntarily wrote 
to the postmaster at Sacramento as follows: 
"Sir: From the enclosed letters, and those 
of a similar nature from postmasters along 
the route, I have reason to believe that reg- 
istered letter 36 in Pkg. Envelope 28, mailed 
at Auburn, 2Sth July, for your office, was 
in the mail that was robbed August 2, but 
which passed this office without being de- 
tected. Yours respectfully, (Signed) E. G. 
Randall, P. M." 

On November 10, Thomas Smith, the oost- 
master at Auburn, called on the defendant 
at the postoffice in Portland, to inquire about 
registered package envelope 2S, and tola uie 
defendant the amount of gold dust in it when 
mailed at Auburn. Defendant then said to 
Smith that he remembered something about 
the envelope going through the Portland office, 
but that it was torn open at the time, and 
he thought it did not contain any package 
—that the contents were gone. That he 
ought to have stopped the envelope and 



called Brooks' attention to it, and that he 
thought he had done wrong. Smith then 
said, that if such was the case, the envelope 
must have been broken open at The Dalles, 
to which the defendant replied, that he did 
not know. On September 19, the defendant 
wrote to Thomas Smith at Auburn, concern- 
ing envelope 28, and also envelopes 30, 31 
and 32 which were broken open in the rob- 
bery of the mail in the Blue Mountains. To 
this Smith replied under date of Septem- 
ber 26, in which he stated substantially, that 
envelope 2S was mailed by himself on July 
28, and contained $200 in gold dust, and that 
it could not have been in the mail that was 
robbed, unless it had been detained; and 
that he was afraid it had been robbed by 
some brother postmaster. That envelopes 30, 
31 and 32 were mailed at Auburn on July 31, 
1868, and that 30 and 31 were mailed by 
Ohinamen, and each contained S50, and 
that 32 was mailed by himself, and contained 
S200 in gold dust. On September 21, defend- 
ant wrote to the postmaster at Baker City, 
and also to the one at The Dalles. Of the 
latter he asked the question—When did reg- 
istered envelopes 30 and 31, mailed at Au- 
burn July 31, pass your office? To this The 
Dalles postmaster replied on same sheet, by 
return mail— They arrived at this office on 
Monday, August 3, and left in Portland 
pouch, on Tuesday, August 4. Of the for- 
mer the defendant asked the question— "When 
did registered envelopes 28, 30 and 31, mailed 
at Auburn, July 2S and 31, pass your office? 
I desire to know if they were in the same 
mail. To this the postmaster at Baker City 
replied, on same sheet, under date of Septem- 
ber 25, that envelopes 30 and 31 were for- 
warded from that office on August 1. En- 
velope 28 may possibly have been in same 
mail, but that it was entered on register of 
registered matter in transit on July 29, and 
was forwarded the day following. That 30 
and 31 were entered on register on August 1, 
and were forwarded either the same or the 
following day. 

The circular letter of Agent Brooks and 
the letter of the defendant, dated October 9, 
and addressed to the postmaster at Sacra- 
mento, and professing to cover letters from 
postmasters on the eastern end of the route, 
reached Sacramento by mail on October 19 
—one month after the circular reached Port- 
land. They were all immediately returned 
to Portland by mail— the circular being ad- 
dressed to the agent, A few days before No- 
vember 1, the agent found his circular and 
defendant's letter to the postmaster at Sac- 
ramento, with several letters to defendant 
from postmasters on eastern end of route, 
enclosed in an unsealed envelope, in his box 
at the Portland office, and addressed either 
to himself or defendant, he is not certain 
which. The agent took them into posses- 
sion, and produced them on the trial. On the 
circular, and at the end of the last and in- 
complete line of the certificate of the post- 
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master at La Grande, there is written in 
pencil, the words— ''arrived August 1, left Au- 
gust 2"— and at the left end of the certifi- 
cate at right angles with the lines, in pencil 
also, the words— "left August 2." These words 
were not written by the postmaster at La 
Grande. They were not on the circular when 
it left Sacramento for Portland. They were 
on it when the circular was taken from the 
office by Brooks, and the writing strongly re- 
sembles that of the defendant's. The envel- 
opes that were robbed in the Blue Mountain 
mail robbery, did arrive at La Grande on 
August 1, and departed August 2. The in- 
ference is reasonable that these words were 
clandestinely written upon the circular in 
the Portland office for the purpose of mis- 
leading the agent and others who might be 
engaged in the investigation, into the con- 
clusion that envelope 28 left La Grande Au- 
gust 2, and was therefore robbed in the Blue 
Mountains, and not in the Portland office. 
The presumption is that the circular was ad- 
dressed to Brooks at Portland, by the Sacra- 
mento postmaster. That was the direction of 
the circular. But the agent found it in his 
box in an unsealed envelope with letters be- 
longing to the defendant. This being so, 
some one in the Portland office must have 
intercepted the circular, and taken it out of 
the envelope, and after making this interpo- 
lation in, or addition to the certificate of the 
postmaster at La Grande, placed it in the 
agent's box. 

In August, 1868, the defendant was post- 
master at Portland, and had been for the 
period of near three years. At that time he 
had two clerks in his employ— D. F. Fox and 
Lyman Chittenden. The former had been in 
the postoffice some time, and the latter since 
the June previous. The mail from The Dalles 
was usually opened upon its arrival in the 
afternoon, by Fox and Chittenden— the de- 
fendant being generally present, but seldom 
assisting in the opening or distribution. The 
Sacramento mail was made up the next morn- 
ing before six o'clock, the hour of departure, 
by Fox and Chittenden, the defendant being 
very seldom present. The book containing 
the record of registered matter in transit, 
was in the special charge of the defendant, 
and was kept by him either in his private 
back office in an adjoining building, or in his 
desk in the front of the postoffice room. At 
the opening of the mails, it was customary 
for the clerks to lay all registered package 
envelopes one side of the table where they 
were sorting the mail, and the defendant, if 
present, took them for the purpose of making 
the necessary entry concerning them in the 
register. If the defendant was not present, 
one of the clerks took them and laid them on 
his desk in the postoffice for the same pur- 
pose. On November 14, Agent Brooks, acting 
under instructions from the department at 
Washington, took possession of the Portland 
office and official books and papers. Among 
these was the record of register matter in 



transit kept by the defendant, and examined 
by him and the agent with reference to en- 
velope 28. This book the agent took into his 
private custody and produced it on the trial. 
It is not a book of the printed blanks such 
as the postoffice regulations require to be 
kept, but a common blank book of foolscap 
paper, ruled for the purpose. One page of it 
is covered with the entries made between 
August 1 and 7 inclusive of both dates. On- 
ly two packages are entered as arriving Au- 
gust 3, 1868, the one mailed at Fisher's Land- 
ing on the same day, and destined to San 
Francisco, and the other mailed at Salt Lake, 
July 14, and destined to Oregon City. Three 
packages are entered as arriving August 4— 
the first mailed at Sacramento, July 30, and 
destined to Sauvie's Island; the second, mail- 
ed at Rickreall, July 27, and destined to 
"Contract Office, Salt Lake;" and the third, 
mailed at Astoria, August 4, and destined to 
Salt Lake. No entry concerning envelope 28 
is now apparent to ordinary observation, but 
between the two lines on which the entries 
are made concerning the second and third 
packages arriving on August 4, an entry has 
been made concerning envelope 28, and since 
erased. When attention is called to it, some 
portions of the entry ca'n be distinguished 
and read with the naked eye, but with the aid 
of a magnifying glass, the whole entry can 
be readily made out. The month and the day 
of the month of this interlined and erased 
entry are indicated by the use of the points 
or marks which are ordinarily substituted for 
ditto, under the word "August" and figure 
"4." These are not erased. Then comes the 
number of the envelope (28), next the place 
of mailing (Auburn), then follows the date of 
mailing (the ditto marks for July and the 
figures .28), and lastly the place of destina- 
tion (Sacramento). The "S" in Sacramento is 
a peculiarly shaped letter, and bears a strik- 
ing resemblance to the other capital "S's" in 
the record, and also to those in the letters of 
the defendant to the postmasters at Baker 
City, The Dalles, and Sacramento. The let- 
ter "A" in Auburn is not a proper capital "A," 
but a small "a" enlarged, and used as a capital. 
Elsewhere in this record where "a" begins a 
word, it is written in the same way. The 
word "Auburn" occurs often in the record, 
and appears very much like the word "Au- 
burn" in this erased entry. The fair infer- 
ence is, that this entry was made after the 
one above and below it, or otherwise it would 
have been written upon a line and not be- 
tween them, and from the same facts there 
is much reason to infer that the entry was 
not made when it purports— August 4— but 
afterwards. There can be no doubt but that 
this entry was erased after the one on the 
line below it was entered, for in making the 
erasure the tops of the capital letters in the 
words of "Astoria" and "Salt Lake," in the 
line below, were scratched off, and have since 
been touched up, but as the surface of the 
paper was broken by the erasing, the ink 
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used in amending these letters spread out, 
so that the amendments are very palpable. 

These facts and inferences concerning the 
question who took the gold dust in the Port- 
land office, are proven by the evidence of 
the prosecution, except the letter of the post- 
master at Baker City to the defendant in re- 
ply to his, which was introduced by defend- 
ant. On the trial, neither party cast any 
suspicion upon Chittenden, but the defendant 
insisted that Fox alone- committed the crime 
with which the former was charged. Upon 
this question other evidence was introduced 
by both parties, which I prefer, for the pres- 
ent, to state substantially, rather than to say 
what facts were or were not proven by it 
On Thursday, November 12, the judge of this 
court, upon the application of the United 
States attorney, issued a warrant for the 
arrest of Fox as a material witness for the 
prosecution in this case, under section 7 of 
the act of August 8, 184G (9 Stat. 73). On 
the same day, Fox gave bail to appear as a 
witness in the case in the sum of $5,000, with 
two sureties, one of them being his wife's 
brother, Dr. Jacob S. Giltner. Before day- 
break the next morning, the other surety in 
the undertaking of bail surrendered Fox, and 
he has remained in the jail of this county, as 
a witness, ever since. Putnam Smith, a 
broker, being called by the defendant, testi- 
fied, that on August 6, 186S, he purchased of 
some one, he did not know who, 12 ounces 
and six pennyweights of gold dust, for which 
he gave §15% an ounce. That he made an 
entry in his book of the purchase at the time, 
as of "mixed dust," by which he meant dust 
taken from different camps or diggings; and 
that he bought dust once of Fox, but could 
not say when or what amount. He could 
not say that it was in August, but thought it 
must have been before the state fair at 
Salem, in 1868, and that nothing was said by 
Fox as to where he got the dust. That on 
November 10, Fox came into his place of 
business and placed the following letter, en- 
closed in a sealed envelope and addressed to 
Put. Smith, on his desk, and went out with- 
out saying a word, O. B. Gibson being in the 
room at the time: "Portland, Tuesday Morn- 
ing— Mr. Put. Smith, Dr. Sir: Randall tells 
me that that Regt. Package affair, has been 
taken before the grand jury. When called 
upon I must clear everything. Need I fear 
anything? Drop me a line, -good Put, and 
oblige. Tours, to serve always"— without 
any signature. That this letter was written 
by Fox, was not seriously questioned. Be- 
ing the statement of a person out of court, 
and not a party to the action, it was not ad- 
missible in evidence upon the trial of the 
defendant, but when offered by the defend- 
ant, the prosecution consented to its being 
read to the jury, and it was read accordingly. 
In answer to the testimony of Putnam Smith 
in regard to the purchase of gold dust, the 
prosecution px-oved by Thomas Smith that 
the gold dust stolen from envelope 28 was 
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placer dust of superior quality and all from 
one diggings. 

To show the guilt of the defendant, either 
singly or in conjunction with Fox, the prose-^ 
cution called as witnesses, the wife of Fox 
and her brother, Dr. Jacob S. Giltner. The 
former testified, that a few days after the 
indictment was found and after Fox had 
been surrendered by his bail, she visited the 
defendant to ascertain if he was a friend of 
her husband's. In this conversation the de- 
fendant said to witness that if Fox would 
do as he had agreed or as his friends said 
he would, that defendant and his friends 
would be Fox's friends, but that if not, he 
could not expect any help from him. That 
gold dust was not mailable matter, and steal- 
ing it from the postoffice was not a crime. 
That defendant was" not guilty and would be 
cleared. That Fox would be in trouble about 
it but a little while, as defendant had influ- 
ence with the senators and would get him 
pardoned immediately. On the cross-exam- 
ination this witness, when asked if defend- 
ant did not say, that if Fox would come out 
and tell the truth about it, the defendant and 
his friends would be Fox's friends, answered, 
"Yes." "When asked again by the prosecu- 
tion to state in her own words what defend- 
ant said to her in this particular, she replied 
substantially as at first— that if Fox would 
do as he had agreed or as his friends said 
he would, etc. The examination and cross- 
examination on this point was carried on 
some time without any change of result, the 
witness continuing to state on the examina- 
tion what she did at first, and on cross-ex- 
amination to answer "Yes" to tbe interroga- 
tive statement of defendant's counsel. Gilt- 
ner testified that in the night of November 
12, defendant came to his office and said 
that Fox had confessed, and that he had bet- 
ter leave on the steamer for Victoria and 
from there he could get to the Sandwich 
Islands. That witness had better get Fox 
out of the way, as it would be a disgrace to 
witness, his brother-in-law. That witness 
had better get Fox off on the steamer, and 
the one going to leave that night at four 
o'clock. Witness declined to follow defend- 
ant's adviee, saying that he could not afford 
to pay Fox's bail of §5,000, and that h« want- 
ed him to tell the truth about it. Defendant 
then said to witness, that gold dust was not 
mailable matter, and that the case would be 
taken out of the United States court; but ir 
this failed, then defendant and witness with 
their influence with Senators Williams and 
Corbett could get Fox pardoned. The defend- 
ant proved that neither the Wright nor Ac- 
tive were in this port on November 12, and 
that at that date no other steamers were 
running between this port and Victoria; and 
also that the defendant had maintained a 
good reputation for honesty in this commu- 
nity, in which he had lived for several years 
before this charge was made. 
On the evening of Thursday, January 7, 
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at the close of the testimony, the defendant 
offered to read in evidence, for the purpose 
of impeaching a witness called by the prose- 
cution, what purported to he the record of 
*the conviction of one Jacob Giltner of a 
crime of counterfeiting, at Danville, Penn- 
sylvania. The reading of the paper was ob- 
jected to, because it lacked the certificate of 
the presiding judge to the attestation of the 
clerk. The court took the matter under ad- 
visement until the next morning, when coun- 
sel for the defendant asked leave to with- 
draw the offer to read tL ;• paper, which was 
allowed. 

This is the case upon which the jury found 
the defendant guilty, and now the court is 
asked to set their verdict aside. If it is con- 
trary to the evidence it ought to be set aside, 
but not otherwise. A verdict without evi- 
dence or against evidence, ought not to be 
allowed to stand in any court or case, but a 
verdict which is warranted by any fair con- 
struction of the testimony ought not to be 
set aside, although the court upon the same 
evidence would come to a different conclu- 
sion. 

U. S. v. Martin [Case No. ]s>,731], was an 
indictment under the same statute substan- 
tially as this. The defendant being a mail 
carrier, was indicted for embezzling a letter 
from the mail bags in his custody contain- 
ing bank notes. The evidence was wholly 
circumstantial, but the defendant was found 
guilty. A motion was made to set aside the 
verdict because it was contrary to evidence, 
which was denied, and the defendant sen- 
tenced to ten years' imprisonment. In con- 
sidering the motion, Mr. Justice Holman, de- 
livering the opinion of court, says: "In re- 
viewing the verdict of a jury regularly given, 
the verdict must be presumed to be right un- 
til the contrary appears, and it should be 
sustained by the court, if the evidence, by 
any fair construction, will warrant such a 
finding. A court is not authorized to set 
a verdict aside simply because, if they had 
been on the jury, they would have found a 
different verdict. It is not sufficient that the 
verdict may possibly be wrong, but that, 
after giving a proper weight to all the evi- 
dence, it cannot be right. This verdict is 
given on what is called circumstantial evi- 
dence, and the court feel disposed to give 
due weight to the arguments which have 
been drawn from reported cases, where in- 
nocent individuals have been convicted and 
punished for supposed crimes, which were 
never committed or committed by others. 
These arguments show the necessity of ex- 
treme caution in convicting on circumstan- 
tial evidence, but do not prove that circum- 
stances may not be sufficiently strong to au- 
thorize a conviction, or that circumstances 
are not to be relied on in proof of guilt. If 
a train of circumstances are not deemed suf- 
ficient to produce conviction, the penal laws 
in relation to many offences, especially those 
against the postoffice regulations, would be a 



dead letter." This is good law and sound 
sense, and the circumstances of the case in 
which it was delivered, make it particularly 
applicable in this case. This verdict was 
fairly given. There had been a former trial, 
so that the defendant was well informed of 
the nature of the evidence and arguments 
which would be used against him. He has 
had every facility and aid in making his de- 
) fence that able counsel, wealth, zealous 
friends and position could give him or com- 
mand. The jury were strangers to him, and 
as a whole as intelligent and respectable as 
I ever saw in this state or elsewhere. 

Notwithstanding the proof, it is possible 
that the defendant is innocent. But absolute 
certainty is not required or attainable in mat- 
ters depending upon human testimony or 
judgment. Moral certainty is all that is ex- 
pected in the verdict of a jury. It will not be 
denied but that the circumstances proven 
point to the conclusion that either the de- 
fendant or Fox committed this crime singly, 
or that they were accomplices, and commit- 
ted it together. The jury, having come to 
either of two of these conclusions, must have 
found the defendant guilty. They were the 
judges of what facts were proven, and of the 
proper inference to be drawn from them re- 
specting the guilt or innocence of the defend- 
ant. This court cannot say that in deciding 
these questions they were clearly wrong, or 
that they acted contrary to the evidence, and 
therefore it ought not to disturb their verdict. 
Indeed I am constrained to think that the 
most reasonable conclusion from the facts and 
circumstances proven is, that the defendant, 
either alone or with the assistance of Fox, 
committed the crime. 

Consider for a moment the extraordinary 
and inconsistent conduct of the defendant 
concerning the package from the time it reach- 
ed his office until the time of his indictment 
and arrest. By the postoffice regulations he 
was required to register eveiy registered pack- 
age envelope that passed his office, and note 
its condition. If anything unusual appeared 
about the package, it was made his duty to 
notify the postal agent of it at onee. Accord- 
ing to the division of labor in the Portland 
office, the keeping of this register was the 
business of the defendant. No entry was 
made of the transit of this package through 
the office. This, although a circumstance to 
be considered, -of itself concludes nothing. 
The defendant may have failed to register the 
package from mistake or carelessness, or it 
may not have reached his hands or come to 
his knowledge. But in any event, when call- 
ed upon to give information concerning the 
matter, by the postal agent, he was required 
to tell the truth, and nothing but the truth, 
so far as he knew, and the presumption is 
that an innocent man would. On August 29, 
defendant said to Brooks, that he recollected 
the package and it passed the office all right. 
On September 6— That he thought the pack- 
age was robbed in Blue Mountain mail rob- 
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bevy. On September 2G— That lie was satis- 
fied that package was robbed in Blue Moun- 
tain mail robbery, and that he could prove it. 
October 3, in writing on the circular letter- 
That the package reached the Portland office 
on August 4 and left on August 5— nothing un- 
usual was noticed to excite suspicion— which 
was equivalent to certifying that the package 
passed in good order. October 9, in a letter 
to postmaster at Sacramento— That he had 
reason to believe that package robbed in Blue 
Mountain mail robbery on August 2, but pass- 
ed Portland office without being detected. 
November 10, to Thomas Smith— That he re- 
membered something of the envelope going 
through the Portland office, but that it was 
torn open at the time and he thought con- 
tents abstracted. Here are six different state- 
ments about this package, made by the de- 
fendant, not casually or inadvertently to 
strangers or unconcerned persons, but with 
more or less deliberation to officers of the 
postoffice department and the owner of the 
stolen dust, all of which were, as a matter of 
fact, false, and involved three different and 
irreconcilable accounts of the matter. The 
certificate endorsed upon the agent's circular 
was a deliberate official act in writing, done 
upon the requirement of a superior officer and 
under the solemn sanction of an official oath. 
There never was any ground for the defend- 
ant's believing or saying that the package was 
robbed in the Blue Mountains. On the con- 
trary, at the time he made his certificate on 
the circular and wrote to the postmaster at 
Sacramento, he had positive evidence before 
him, in the letters from postmasters on the 
eastern end of the route and their official cer- 
tificates on the circular, that the package 
reached TJmatilla on Friday, July 30— two 
days in advance of the mail that was robbed 
and near a hundred miles west of the place of 
the robbery. The defendant's efforts to put 
the agent and the Sacramento postmaster on 
this false scent, betrays a consciousness of 
something wrong, and a fear of the truth. The 
package did reach the Portland office on Au- 
gust 3, and of this there can be no doubt. 
So the defendant, acting apparently under the 
influence of the fact, first wrote in his cer- 
tificate. Afterwards he altered the date to 
August 4, so as, apparently, to make it pos- 
sible that the package might have been in the 
mail that was robbed. The certificate should 
have stated the truth known to the defendant 
that his official register contained no entry of 
the package. These contradictions and mis- 
statements and attempts at misleading the 
officers and person intrusted are all badges of 
guilt. But this is not all of the defendant's 
statements about the package. On the for- 
mer trial, J. H. Koontz, the postmaster at 
Umatilla, in August, 1868, testified that in 
October he had a conversation with defend- 
ant upon the subject of registered package 
envelope 28, when the defendant said, "He 
remembered about the package, but had no 
note of it in his office, and that he thought con- 



tents either dropped or taken out at The 
Dalles." True, this testimony was not given 
to the jury that found this verdict, because 
the witness was unable to attend this trial 
on account of sickness. But in a motion to 
set aside -a verdict and grant a new trial, it is 
proper to consider all the testimony that ap- 
pears to exist in the ease. 

Then we come to the interlineation and 
erasure concerning envelope 28 in the record 
of registered matter in transit, kept by the 
defendant. This was an entry after the fact, 
and therefore suspicious. It was not in the 
book when examined by the defendant and 
Brooks on August 29, although it should have 
been made for nearly a month previous. The 
defendant then said there was no entry in the 
register concerning the package, and Agent 
Brooks looking on, over defendant's shoulder, 
saw none. The entry must therefore have 
been made long after the package arrived at 
the office, and after the inquiry had been set 
on foot as to what had become of it and who 
had stolen it The register is an official book 
and kept for the public and subject to public 
inspection. The defendant is bound only to 
make true entries therein and those to be 
made contemporaneous with the fact to which 
they relate. He has no right to destroy the 
book or erase entries once made in it. The 
falsification of records, either by interlinea- 
tions or erasures, with a reference to a mat- 
ter, in which the party making such falsifica- 
tion, is suspected or charged or liable to be 
suspected or charged with neglect or wrong- 
doing, is strong presumptive evidence of guilt. 
This interlineation was a change of the rec- 
ord—an afterthought, as an answer to the 
suspicions which the defendant must have 
seen, were pointing towards his office as the 
place of the theft of the package. The era- 
sure was another afterthought, so as to make 
the record comport with the later explana- 
tions of the defendant— that the package had 
been torn open and lost its contents or been 
robbed of them east of Portland. Such a 
statement would be flatly contradicted by the 
entry that the package had arrived in good 
order. Therefore it was erased. This, of 
course, was in legal effect and office under- 
standing an entry of arrival in good order— 
because the entry said nothing to the con- 
trary. That this interlineation and erasure 
were made by the defendant the jury might 
fairly presume from the fact of his having 
the special custody of the book, and it being 
his special business to make the entiles there- 
in. But the fact that sufficient remains of 
the entry, to show that it was in the hand- 
writing of the defendant, puts the matter be- 
yond dispute. It being shown to a moral cer- 
tainty that the envelope arrived at the defend- 
ant's office with the package of gold dust, and 
that the latter was abstracted from the envel- 
ope while there, the circumstances of the 
false and contradictory statements of the de- 
fendant concerning the package, and the in- 
terlineation and erasure of the entry relating 
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to it, "were sufficient to authorize the jury to 
conclude, that the defendant, either alone, or 
with the assistance of Fox, stole the dust. 

As to the testimony of Mrs. Fox and Dr. 
Giltner, I have not taken it into account in 
the foregoing consideration. The jury within 
their power of judging of the credibility of 
a witness, and the true import of conversa- 
tions which are based upon prior conversa- 
tions, or occurrences known to both the wit- 
ness and defendant, but only incidentally or 
imperfectly shown to them, might have fair- 
ly drawn some conclusions from the testi- 
mony of these witnesses, none of which 
would tend to show the defendant's inno- 
cence, but the contrary. For instance, the 
conversation between defendant and Mrs. 
Fox indicates that already some friends of the 
defendant had been trying to induce Fox to 
take upon himself the whole guilt of the 
crime, and thereby save the defendant harm- 
less. In return, the defendant, by himself 
and friends, was to save Fox from actual 
punishment, either upon the plea that gold 
dust was not mailable matter, or by procur- 
ing him an immediate pardon. The inter- 
view between the defendant and Giltner 
points to the same conclusion. If the de- 
fendant was conscious of his own innocence 
and of Fox's guilt, the most natural and 
proper course for him to have pursued was 
to have complained of him, instead of fur- 
tively bargaining for Fox's testimony on his 
own behalf, upon the promise of procuring 
the former an immediate pardon— a promise 
which the defendant had neither the right to 
make nor the power to perform. 

It is also proper to consider the fact that the 
robbery of the mail on August 2, was known 
to the defendant about the hour that envelope 
28 came to his office. This may have suggest- 
ed the feasibility of abstracting the contents 
of this envelope, and escaping detection by 
attributing the loss to the robbery. In pursu- 
ance of this plan, the envelope when re- 
lieved of its contents, would be detained over 
the next day, August 4, and started for Sac- 
ramento on August 5, so as to arrive at the 
latter place, in point of time, as if it had been 
in the mail that was robbed in the Blue 
Mountains. The accompanying "Return reg- 
istered letter bill" would be detained also, so 
as to keep company with the registered en- 
velope. This was easily done. There was 
no other envelope arrived at Portland in the 
mail of August 3, directed to Sacramento dis- 
tributing postoffiee, but No. 28. The return 
bill enclosed in a common envelope and sim- 
ilarly directed would necessarily be the one 
which related to envelope 28. This theory ac- 
cords with the fact as to when the plunder- 
ed envelope and return bill arrived at Sacra- 
mento. The usual time then occupied in 
making the trip between Portland and Sac- 
ramento was 3% days. The schedule time 
was six. The envelope and letter bill reach- 
ed Sacramento about one o'clock p. m. of Au- 
gust 10. If the envelope and letter bill had 



left Portland at six o'clock a. m. of August 4 r 
then it would have been 6y 2 days on the way 
—more than the schedule time, and a full 
day more than the usual time. But suppos- 
ing that they left in the mail of the morning 
of August 5, then the time consumed in the- 
transit would be the usual time, at that sea- 
son— sy 2 days. It being morally certain that 
envelope 28 and the return letter bill reached 
the Portland office, in good order, on the aft- 
ernoon of August 3, and that they reached 
the Sacramento office, with the contents of 
the former abstracted, on the afternoon of 
August 10— after a period of 6^. days— it is a 
very reasonable conclusion, not only that the 
envelope was robbed in the Portland office, 
but that it and the letter bill were detained 
there for that purpose and on that account, 
from the morning of August 4 to that of Au- 
gust 5. 

The letter of Fox to Put Smith, to say the 
least of it, is evidence of more or less confer- 
ence and confidence between the defendant 
and Fox on this subject. It would seem that 
they had a common interest in, or knowledge 
of the matter. The defendant seems to have 
been watching the action of the grand jury 
then in session engaged in the investigation 
of crimes, and the accusation of criminals. 
At this time, if defendant was wholly inno- 
cent, he must have been satisfied that some 
one in the office was guilty. He retained Fox 
in his employ— made no complaint against 
him— but communicated to him the private 
intelligence that the matter was to be taken 
before the grand jury, which the latter, in 
turn, hastened to communicate to the receiv- 
er of the dust, and ask his advice in the prem- 
ises. This scrawl, read by the light of all the 
other facts in the case, indicates that Fox 
knew of this theft, and probably had been 
used as a tool to dispose of the stolen dust. 

Besides all these, there are other circum- 
stances which tend to support the hypothesis 
of the defendant's guilt. His detention of 
the circular letter for nearly a month, instead 
of answering the question propounded and 
sending it forward at once to Sacramento. 
He was not charged with the investigation 
of the matter, but was asked a question con- 
cerning his own office. If he knew nothing 
about the envelope, and there was no entry 
in the register concerning it, he should have 
certified so at once. Impliedly his certificate 
asserts that there was an entry concerning 
the envelope in his register, when there was 
not, unless it be the interlined and erased 
one. The letters which the defendant wrote 
to the postmasters, appear to have been writ- 
ten with a design to suggest that envelope 28 
was in the mail robbery of August 2. The 
very fact that defendant stepped out of his 
sphere to write them at all, tends to show 
that he had some fear that if the investiga- 
tion was left to the postal agent, it might not 
result as he, the defendant, desired it to do. 

In the motion for a new trial, no objection 
is made to the ruling of the court refusing to 
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allow Fox's statement out of court, to be giv- 
en in evidence. But in the argument of the 
motion and everywhere else, we are met 
with the plea that Fox has confessed the 
theft, and the defendant is not guilty. The 
fallacy of this must be apparent to every one 
who will dispassionately consider the matter 
for a moment If Fox's admissions could be 
given in evidence to prove the defendant's 
innocence, when Fox was placed on trial 
he might show that these admissions were 
false, and were made for the purpose of 
wrongfully procuring the acquittal of this 
defendant, or he might show that he was 
many miles from the place when the crime 
was committed, and therefore it was phys- 
ically impossible for him to have committed 
it. Upon the trial of defendant, Fox's state- 
ments out of court are mere hearsay. Be- 
sides Fox might confess his guilt in pursu- 
ance of an agreement with the defendant's 
friends, for the purpose of procuring the ac- 
quittal of defendant, for a consideration, or 
when in fact they were both guilty. Fox was 
the best witness as to what he knew, and if 
the defendant, wanted it to go to the jury, he 
should have called him as a witness. On the 
first trial this was done. Fox answered all 
the questions asked him l>y defendant except 
two, which he declined answering on the plea 
that the answers might criminate himself. 
These questions were— Whether any package 
of gold dust came down in the mail bags 
from The Dalles about August 1? and, 
Whether he had any gold dust transactions 
with Put. Smith? For aught that appeared, 
this might have been a mere pantomime, 
enacted before the jury, in pursuance of a pre- 
vious agreement, for the purpose of leading 
their minds to the conclusion that Fox was 
guilty, and the defendant not. To prevent 
this, the court instructed the jury that the de- 
fendant was on trial and not Fox, and if 
Fox declined to answer a question, as he 
might, no inference was to be drawn from 
the refusal, either for or against the defend- 
ant. On the second trial the defendant call- 
ed Cartwright, the district attorney, as a wit- 
ness, who swore that since the first trial, he 
had promised Fox, that if he would tell all 
he knew about the theft, and he should be 
satisfied he told the truth, he would make 
him a government witness, and he should not 
be prosecuted. For this reason the defend- 
ant declined to call Fox as a witness on the 
second trial, and the prosecution being satis- 
fied to submit the case to the jury without 
his testimony, he was oot examined at all. 
But counsel for the defendant, while ac- 
knowledging the correctness of the general 
rule laid down by the court on the question 
of admitting Fox's outside statements to the 
jury, on Randall's trial, still indirectly com- 
plain that they were not permitted to do so; 
even when they declined to call him, and let 
the jury hear his account of the matter, giv- 
en under the sanction of an oath, and in 
the presence of the defendant. Either Fox 
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would tell the truth as a witness or not. If 
he would, then the failure of the defendant 
to call him, gives reasonable ground to pre- 
sume that his testimony would tend to con- 
vict the defendant. If, however, the defend- 
ant had reason to believe that Fox could not 
be trusted to tell the truth on the witness 
stand, then certainly, and independent of the 
fact that they are mere hearsay, the de- 
fendant ought not to ask his admissions or 
statements made out of court without the 
sanction of an oath to be received in evidence 
—admissions made too in pursuance of a 
promise from the defendant and his friends, 
to save Fox from punishment if he should 
get convicted himself on account of them. 

The second ground of the motion for a 
new trial— that the verdict was against law- 
was not argued by counsel and needs no 
particular consideration by the court. In- 
deed, I am not certain as to what question is 
intended to be raised by it. The charge to 
the jury was in the main oral, and time will 
not permit its being written out now. No ex- 
ception was taken to it by either party, and I 
understood from defendant's counsel that the 
defence was well satisfied with it. The ver- 
dict is not against the law given the jury by 
the court, for under the charge the jury were 
at liberty to find the defendant guilty or not 
guilty, according as the facts and the proper 
inferences from those facts might in their 
judgment require. 

The first error of law alleged to have oc- 
curred at the trial, was the refusal of the 
court to allow the defendant's peremptory 
challenge to Charles Sweigle, juror. Accord- 
ing to the rules and practice of this court, 
established since 1S64, by the adoption of 
section loo of the Criminal Code (Or. Code, 
p. 467), the defendant was entitled to sis 
peremptory challenges, and no more. Before 
challenging Sweigle, the defendant had chal- 
lenged peremptorily six jurors, which chal- 
lenges had been allowed. At common law, 
strictly speaking, a peremptory challenge to 
a juror was not allowed in any case. But in 
progress of time a practice grew up to allow 
them, in favor of life, in capital cases. Be- 
yond this, peremptory challenges were not 
allowed at common law. In modern times, 
in most of the United States, the practice or 
law has gone to the other extreme, so that the 
number of peremptory challenges allowed a 
defendant enables him, in many cases, to 
form a jury that is morally certain to acquit 
or at least to disagree. 

By section 30 of the act of April 30, 1790 
(1 Stat. 117), peremptory challenges in United 
States courts are limited to treason and other 
capital cases. The laws of the states allow- 
ing peremptory challenges in other cases do 
not apply, unless made a rule of court. U. 
S. v. Cottingham [Case No. 14,872], The case 
last referred to arose under section 21 of the 
act of March 3, 1825, substantially the same 
as this. A clerk in the Albany postoflice was 
indicted for opening a letter and stealing 
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therefrom. The court, Mr. Justice Nelson 
presiding, held that the defendant was not 
entitled to any peremptory challenges under 
the laws of the United States, nor under the 
law of the state of New York, as the latter 
had not been adopted by the court. On 
March 3, 18G8, an act was passed, "regulating 
proceedings in criminal cases and for other 
purposes" (13 Stat. 500). The second section 
of this act provides, that in capital cases the 
defendant shall have but twenty peremptory 
challenges, and the United States five; and, 
also, that "in a trial for any other offence in 
which the right of peremptory challenge now 
exists, the defendant shall be entitled to ten 
and the United States to two peremptory 
challenges." Heretofore this court has al- 
ways construed this statute as not extending 
the right of peremptory challenge to any case 
not capital, on the ground that the right could 
not be said to exist when it was not given by 
law, but merely depended upon a rule of 
court. If otherwise, then this act, instead of 
establishing an uniform rule upon this sub- 
ject, which appears to have been the object of 
it, would allow peremptory challenges in this 
state, because there is already a rule of court 
allowing them here, and exclude them in New 
York, because there is not such a rule there. 
This provision of the statute is evidently 
founded upon a misapprehension of the sub- 
ject, and is nugatory. The question is a tech- 
nical one and the decision of it in no way 
affects the justice of the ease. 

The second error of law alleged to have oc- 
curred on the trial, was the refusal to admit 
in evidence a letter of October 1, 1868, writ- 
ten by J. H. Koontz, and addressed to the 
defendant. Koontz was postmaster at Uma- 
tilla in the early part of August, 1868, but his 
brother, J. A. Koontz, was his deputy and 
performed the duties of the office. J. H. 
Koontz wrote the letter sometime after he 
had ceased to be postmaster. He was a 
witness at the former trial, but absent at 
this on account of sickness. The letter was 
offered in evidence to show that the defend- 
ant, when he wrote to the Sacramento post- 
master under date of October 9 — had reason 
to believe that envelope 28 was in the mail 
that was robbed August 2 — did have a reason 
so to believe at that time, even if it was a 
mistake. The light to introduce this letter 
to show that fact was rested on the ground 
that this Koontz letter was enclosed in "the 
letter to the Sacramento postmaster, and 
therefore entitled to be read as a part of that 
admission of the defendant. The court ruled 
that the defendant might read to the jury 
any letter that was enclosed in the one to the 
Sacramento postmaster, because the prosecu- 
tion having read that to the jury the defend- 
ant was entitled to read the other as a part 
. of the same statement or admission. The 
court also ruled, that any letter which the 
defendant sent the Sacramento postmaster 
with his of October 9 as the ground of his 
belief therein mentioned, might be read to the 



jury to show how far the defendant was war- 
ranted or justified in expressing the opinion 
or making the statement to the Sacramento 
postmaster that he did, but that information 
or letters not mentioned or disclosed at the 
time of making a statement in regard to en- 
velope 28, could not be read by the defend- 
ant to the jury. 

Taking these rules as a guide in the prem- 
ises, the court refused the Koontz letter to be 
read to the jury, because it did not appear 
from the testimony that it was enclosed in 
the defendant's of October 9, addressed to the 
postmaster at Sacramento. This is the only 
ruling made in the case that upon reflection 
I am not satisfied with. The difficulty was in 
the facts and not in the law, and grew out of 
the indistinctness of the testimony as to what 
letters reached Sacramento with the defend- 
ant's, or in it; and as to how the letters of 
the defendant's were returned to the Port- 
land office and came into Brooks' box. Lewis 
remembered but two letters in the Sacra- 
mento postoffice with the defendant's, and 
this is not one of them, though he knew there 
were others; and it might have been placed 
in the open envelope in Brooks' box by the 
defendant, without having been to Sacra- 
mento at all. Yet I am inclined to think that 
it would have been safer to have inferred 
that it was one of the inclosures in the de- 
fendant's letter, from the fact that it was 
found in company with it in Brooks' box after 
the return of the latter from Sacramento. 
But if this were an error of judgment, I am 
satisfied that it worked no possible harm to 
the defendant. It will not be contended that 
this letter in any way bears direetly upon 
the question of the defendant's guilt or inno- 
cence. It was only offered to qualify the 
effect of a circumstance from which, with 
others, the jury were asked to infer the de- 
fendant's guilt In other words, it was of- 
fered to prove that the defendant had good 
reason or some reason to write the post- 
master at Sacramento that he believed en- 
velope 28 was in the mail robbery of August 
2, and therefore we are not to infer, because 
the envelope was not in the robbery, that iie 
was telling a willful falsehood for the pur- 
pose of putting the department on the wrong 
scent, and keeping the pursuit from him- 
self. 

But the letter from J. H. Koontz does not 
show that envelope 28 was in the robbery of 
August 2, nor furnish any reason or ground 
for the defendant thinking or saying so. 
Here is the letter: "Postoffice, Umatilla, Ore- 
gon, Oct. 1st, 1868.— To E. G. Randall, P. M., 
Portland. Dear Sir: At the request of the 
P. M., I write you in answer to yours of Sept. 
21. Reg'd Pkg., envelope No. 28 came to this 
office on the 1st of August, being Saturday, 
and left in the mail on Monday at the same 
time that those four packages left that were 
broken open and robbed on the morning of 
the 2d of Aug. The mails that arrive at this 
office Saturday lay over till Monday, and in 
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the meantime, on Sunday evening, another 
mail from east arrives, and both go down on 
Monday. I can't say certain that all went 
down in the same lock-sack, but such might 
have been the case, as we were sometimes 
compelled to put both mails together, in order 
to keep sufficient sacks to go on the two routes 
above, namely, Walla walla and Boise City. So 
No. 28, mailed at Auburn July 28, left this of- 
fice August 3." Now this letter says that en- 
velope No. 28 reached Umatilla Saturday, Au- 
gust 1, and that the mail robbery took place 
on Sunday, August 2, in the Blue Mountains, 
near one hundred miles east of Umatilla. 
Can any one pretend that this is authority or 
even a decent excuse for the defendant's writ- 
ing to the Sacramento postmaster that en- 
velope 28 was in the mail that was robbed 
in the Blue Mountains of August 2? Certain- 
ly not. Besides, the defendant had made 
this statement to Brooks before he had any 
of these letters. Again, at the time the de- 
fendant wrote this letter to the postmaster 
at Sacramento, he had all the official state- 
ments of all the postmasters on the route be- 
fore him, on the circular letter. These all 
concluded in stating that envelope 28 was 
two days ahead of the mail that was robbed, 
and that it left The Dalles for Portland in 
good order on the morning of August 3. This 
Koontz letter is a mistake in regard to en- 
velope 28 not leaving Umatilla until August 
3. It left on Saturday morning, August 1, 
and went to The Dalles by land. On the last 
trial, Koontz explained it in his testimony. 
The mail leaves Umatilla six times a week 
for The Dalles— Mondays, Wednesdays and 
Fridays by water, and Tuesdays, Thursdays 
and Saturdays by land. It comes up on op- 
posite days. For instance, the land mail 
comes to Umatilla from The Dalles on Fri- 
day evening, and returns on Saturday morn- 
ing, but net until the eastern stage comes in 
— which often comes in in the night. The 
mail is made up for The Dalles the next 
morning, and a letter that came in from La 
Grande on Friday evening, July 31, would be 
entered on the register as of Saturday, Au- 
gust 1, and go in The Dalles the same day. 
This was the fact in regard to envelope 28. 
J. H. Koontz was the postmaster, but his 
brother attended to the business, and when 
he wrote this letter, some time after he went 
out of office, he saw envelope 28 was regis- 
tered on Saturday, August 1, and he inferred 
that it came on the evening of that day, and 
as there was no mail carried on Sunday, he 
rightly concluded from these premises, that 
it left for The Dalles on Monday, August 3, 
in same mail with robbed packages, but he 
was mistaken in his premises. But, be this 
as it may, the letter so far from countenan- 
cing the opinion that envelope 28 was in mail 
robbed in the Blue Mountains on August 2, 
shows directly the contrary— that the en- 
velope was in Umatilla on August 1, from 
twelve tc twenty-four hours ahead of that 
mail. 



The motion for a new trial is overruled. 

As to the motion in arrest of judgment, a 
statement of the statutes in regard to the 
matter and a few comments will dispose of 
it. Section 12 of the act of July 1, 1S64 (13 
Slat. 337), re-enacting section 21 of act of 
March 1, 1825 (4 Stat. 107), provides: "If 
any person employed in any department of 
the post-office establishment, etc., shall se- 
crete, embezzle or destroy any letter, packet, 
etc., with which he or she shall be intrusted, 
or which shall have come into his or her 
possession and intended to be conveyed by 
post, etc., such letter, packet, etc., contain- 
ing any note, bond, draft, check * * * or 
other article of value, etc., or if any such 
person, etc., shall steal or take any of the 
same out of any letter, packet, etc., such 
person shall, on conviction of any such of- 
fence, be imprisoned not less than ten years, 
not exceeding twenty-one years, etc." Tried 
by this definition, the act committed by the 
defendant was a crime. The defendant 
was a person employed in the postoffice. 
Envelope 28 came into his possession and 
was intended to be conveyed by post. It 
contained an article of value— 12^ ounces 
of gold dust— and the defendant by the ver- 
dict of the jury is found to have taken the 
same out of such envelope or letter therein. 
Even if the statutes defining mailable mat- 
ter do not include gold dust in the category, 
still the taking or stealing it from a letter in 
the mail by a person employed in the post- 
office would be a flat violation of the section 
just read, and a crime. It does not follow 
that because an article is not enumerated 
as mailable matter that therefore it can be 
stolen from the mails by those interested 
with their conduct and transportation, with 
impunity, or in the pithy language of coun- 
sel for the United States, "because gold dust 
is not mailable, it does not follow that it is 
stealable." As argued by counsel for de- 
fendant, a postmaster might object to being 
responsible for articles not permitted to be 
carried in the mails, but no one should -ob- 
ject that he is prohibited from stealing 
from the mails, whether the article be right- 
fully there or not. 

Section 10 of the act of March 3, 1863 (12 
Stat. 704), provides: "No postmaster shall 
receive to be conveyed by the mail any 
packet or package which shall weigh more 
than four pounds, except books published 
and circulated by order of congress." The 
reasonable inference from this section is, 
that the mailability of matter depends upon 
its weight, and not its kind or quality. To 
the same effect is section 25 of the same act, 
which reads: "On all matter not enumer- 
ated as mailable matter and to which no spe- 
cific rates of postage are assigned, and 
which shall nevertheless be mailed, the rate, 
if the same shall be forwarded, is estab- 
lished at the rate of letter postages." Sec- 
tion 456 of the postoffice regulations pre- 
scribes: "Money and other valuables, sent 
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by mail are at the risk of the owner, but 
in case of loss the department will en- 
deavor to discover the cause, and where 
there has been a theft, to punish the of- 
fender." These instructions being promul- 
gated by the postmaster general, under au- 
thority of an act of congress, have the force 
of law. Section 32 of the act of March 3, 
1863, authorized the postmaster general to 
establish a uniform plan for the registra- 
tion of valuable letters. Under this system, 
envelope 28 was being carried, through the 
mails, when broken open. 

In IT. S. v. Marsellis [Case No. 15,724], on 
a special verdict, judgment of conviction 
was given against the defendant for taking 
two letters containing each a twenty-five 
cent piece in silver. The case was argued 
before Justices Nelson and Betts, and no 
question seemed to be made that it was not 
a crime to steal coin from the mails, be- 
cause it was not mailable matter. This 
judgment was given in 1849, while the post- 
office act of 1843 [5 Stat. 74S], which the 
defendant relies on, was in force. There is 
no statute of the United States which pro- 
vides specifically that coin is mailable mat- 
ter, any more than gold dust. Yet I appre- 
hend that a packet of either of them, not 
weighing over four pounds and prepaid at 
letter postage rates, is mailable matter; and 
whether this be so or not, there can be no 
doubt but that it is a crime against the 
United States to take or steal either of them 
from the mails. 

To conclude: after a long and careful ex- 
amination of the case, I can find no sure 
ground upon which to question the legality 
or rightfulness of this verdict or to arrest or 
delay the judgment of conviction which the 
law declares shall be given against the de- 
fendant in consequence of it. 

Sentence: Thereupon the district attorney 
moved for judgment, and the court asked 
the defendant if he had anything to say 
why sentence should not be passed upon 
him. The defendant rose and said: "Your 
Honor:— I am innocent of this erime, as 
sure as there is a God in Heaven, and every 
one connected with the prosecution knows 
this full as well as I do. It is the most 
damnable piece of persecution that was ever 
perpetrated against a white man. I feel 
certain that time will reveal my innocence 
and bring the guilty to justice." 

The court then pronounced sentence as 
follows: You have been indicted by the 
grand jury of the district, for the violation 
of an important trust — the commission of a 
grave and serious crime. After a fair trial, 
in which you have had the aid of able, ex- 
perienced and devoted counsel, and the sym- 
pathy and prayers of many warm friends, ' 
you have been found guilty as charged, by 
an honest and intelligent jury of your coun- 
try. By a motion for a new trial, argued 
ardently and at great length in your behalf, 
the court has been compelled to review the 



testimony upon which this verdict was giv- 
en. After a careful examination and con- 
sideration of the facts and circumstances 
proven against you, the court is bound to 
approve of the verdict and pronounce upon 
you the sentence which the law has pro- 
vided for those who violate it. I will not 
harrow your feelings nor prolong this pain- 
ful duty by indulging in any reflections or 
suggestions upon your present unfortunate 
ccndition and future prospects. The occa- 
sion will suggest to you and those present, 
all that I could say, and more. The jury 
have recommended you to the mercy of the 
court, and your former good reputation is 
in proof. So far as the court knows or can 
see, this is your first crime. The amount 
stolen is comparatively small, and no one 
but the Omniscient can know or estimate 
the force of the temptation which in an evil 
hour for yourself and friends, caused you 
to stumble and fall. The law provides that 
in the discretion of the court you may be 
sentenced to imprisonment at hard labor for 
a period not less than ten nor more than 
twenty-one years. In consideration of the 
circumstances just enumerated— particular- 
ly the recommendation of the jury and your 
past good reputation, the court has con- 
cluded to fix your imprisonment at the term 
of twelve years; and does now sentence you 
to be imprisoned at hard labor for the term 
of twelve years from this time. And as the 
legislature of this state has not yet pro- 
vided for the admission of United States 
convicts into the state penitentiary, it is 
ordered that this sentence be executed in 
the jail of Multnomah county, so far as the 
discipline of such prison will permit, until 
the further order of this court, or it is oth- 
erwise by law provided. 



Case No. 16,119. 

UNITED STATES v. RANDALL. 

[1 Spr. 546.] i 

District Court, D. Massachusetts. March, 
1853. 

Customs Laws— Duty of Master to Report Ar- 
rival — Powers op Collectors. 

1. By St. 1799, c. 22, § 36 [1 Stat. 655], the 
master of a vessel arriving from a foreign 
place, must repair to the office of the chief 
officer of the customs, and there make report 
tc him. 

2. The master is not in default, if there be 
no such office, or no person in attendance to re- 
ceive the report. 

3. An officer of the customs has no dispensing 
power, and cannot excuse any person for neg- 
lecting a statute duty. 

4. But where that duty cannot be performed, 
by reason of the neglect of the officer to do 
that which is a prerequisite, the statute is not 
violated. 

[Cited in U. S. v. Curtis, 16 Fed. 189.] 

i [Reported by F. E. Parker, Esq., assisted 
by Charles Francis Adams, Jr., Esq., and here 
reprinted by permission.] 
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This was an information for a penalty un- 
der the United States act of 1799 (chapter 
22) filed by the district attorney for Massa- 
chusetts, against the master of the brig 
Nitheroy, for not making a report of the ar- 
rival of his vessel to the deputy collector of 
the port of Holmes' Hole, in accordance with 
the 36th section of the above act. 

G. Lunt, U. S. Dist. Atty. 
N. Morse, for defendant. 

SPRAGUE, District Judge. The 24th and 
30th sections of the act under which the in- 
formation is filed, seem to contemplate the 
boarding officer and the chief officer of the 
customs at the port at which the vessel ar- 
rives, as two different persons. Here those of- 
fices were united in the same person. That 
person went on board of the vessel upon her ar- 
rival, was informed by the captain of the place 
from which she came, and the time of her ar- 
rival, was informed, by the captain, of the place 
fest, and made a certificate on the original; 
and it appeared that for thirty years last 
past, not more than one master in thirty had 
made any other report of arrival. An of- 
ficer of the customs has no dispensing power, 
and cannot excuse a party from duties re- 
quired by statute; but here the government 
were to do certain things, by their officer, 
before the act required could be performed by 
the master. The master was to repair to the 
office of the chief officer of the customs, and 
make report to him. The designating a place 
as his office, by the chief officer of the cus- 
toms, and the presence of some one author- 
ized to receive the report, were necessary be- 
fore the master was required to repair to the 
office and there make report. Whether any 
one could be authorized to receive such re- 
port, except the chief officer, need not now 
be considered. It was, by the statute, left 
to the officer to designate the place at which 
such report should be made; and whenever 
he does so, and is present at that place, and 
actually receives the report, the master can- 
not be required to make it at any other place. 
It is in the power of the officer to change the 
place of his office at pleasure, or he may dis- 
continue his office either for a long or a short 
time, or on a particular occasion; and if he 
actually transacts the business of receiving 
the report at any place within his district, it 
must be considered that such place has been 
adopted by him, and that he has discontin- 
ued or changed any other office which he may 
previously have had; so that he either has 
no office to which the master can then re- 
pair and make the report, or that his office, 
for that purpose, is at the place where he 
actually transacts the business by personally 
receiving the report. And especially must 
this be so, when that is the place where the 
officer has been in the practice of transact- 
ing this business for at least thirty years. 
That this would be true, if the two offices 
were held by different persons, and the dep- 



uty collector should make it his invariable 
practice to go on board of every vessel, and 
there receive the report of her arrival, can 
hardly be doubted, whether he went at the 
same time with the inspector, or not. Nor 
does it make any difference that the deputy 
collector and inspector are united in the same 
person, and the business of both offices is 
transacted at the same time, viz., the receiv- 
ing the report of the arrival, and the copy of 
the manifest and certifying the original. A 
penalty is claimed for not doing a vain and 
nugatory act. This claim the court will not 
sustain, unless compelled to do so by language 
in the statute, so clear, when applied to the 
subject-matter and the circumstances of the 
case, as to admit of no other fair and rea- 
sonable construction. The report which was 
actually made, accomplished all the purposes 
of the law, and a further report, merely of 
her arrival, would have been utterly useless. 
There was no violation of the statute, and no 
penalty incurred. 



Case No. 16,130. 

UNITED STATES v. RANDOLPH. 

[1 Pittsb. Rep. 24; 1 Pittsb. Leg. J. 21.] 

Circuit Court, W. D. Pennsylvania. May 
Term, 1853. 

Statutes — Title op Laws — Offenses against 

Naturalization Laws— Forgery 

of Cektificate. 

1. The title of an act of congress, when at 
variance with its provisions, deserves no con- 
sideration, though it may sometimes serve to 
explain a doubtful meaning of part of it. 

2. Defendant was indicted under the thir- 
teenth section of the act of congress of March 
3, 1813 [2 Stat. 811], for forging, etc.,- a certifi- 
cate of naturalization. Held, that the penal- 
ties provided in that section applied to that 
indictment, and that the district court had 
jurisdiction. 

IRWIN, District Judge. The defendant 
was indicted in the district court, at May 
term last, "for wilfully and feloniously pass- 
ing and uttering on the 11th of October, 
1852, as true and genuine, a false, forged 
and counterfeit certificate of citizenship, pur- 
porting to be issued pursuant to the laws 
of the United States, and attesting that a 
certain John Gray had been admitted to be- 
come a citizen of the United States, he at 
the same time being an alien and a subject 
of the queen of Great Britain and Ireland." 
At the same term the court was moved to 
quash the indictment for the following rea- 
sons: (1) Because the district or circuit 
courts of the United States have no juris- 
diction of the offence charged in said indict- 
ment. (2) No offence of the nature and char- 
acter as alleged in said indictment is created 
by any act of congress. (3) Because said in- 
dictment charges the said alleged offence to 
be a felony. These points being new, and 
involving important matters, were removed 
to the circuit court for its opinion. 

The offence charged is supposed to be em- 
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braced by the thirteenth section of the act of 
congress of the 3d of March, 1813, entitled 
"An act for the regulation of seamen on 
board the public and private vessels of the 
United States." That section is in the fol- 
lowing words: "Sec. 13. And be it further 
enacted, that if any person shall falsely 
make, forge, or counterfeit, or cause or pro- 
cure to be falsely made, forged, or counter- 
feited, any certificate or evidence of citizen- 
ship referred to in this act; or shall pass, 
utter, or use as true, any false, forged or 
counterfeited certificate of citizenship, or 
shall make sale or dispose of any certificate 
of citizenship to any person other than the 
person for whom it was originally issued, 
and to whom it may of right belong, every 
such person shall be deemed and adjudged 
guilty of felony; and on being thereof con- 
victed by due course of law, shall be sen- 
tenced to be imprisoned and kept to hard 
labor for a period of not less than three, nor 
more than five years, or be fined in a sum 
not less than five hundred dollars, nor more 
than one thousand dollars, at the discretion 
of the court taking cognizance thereof." 

From its having been intimated that the 
decision of this case will determine many 
other prosecutions of a similar nature with 
that now pending, the court has given the 
points certified full consideration. It has 
i a rely happened in acts of congress, that 
subjects have been introduced of a nature 
widely different from that expressed in the 
title and it is conceded that if the several 
sections of an act can be reconciled with 
each other, and with the single purpose of 
legislation, as indicated in the title, that it 
would be wrong to infer that congress in- 
tended to' embrace more than that purpose, 
although it may contain words susceptible 
of a different construction. 

Before and during the last war with Great 
Britain, the impressment of seamen from 
American vessels, was a constant topic of 
discussion and controversy, which congress 
prospectively deemed it expedient to prevent, 
by passing the act of the 3d of March, 1813, 
which, with certain exceptions, makes it un- 
lawful, after the war, to employ on board 
the public and private vessels of the United 
States, any persons except their own citi- 
zens, native or naturalized, and not the lat- 
ter unless they should produee to the com- 
mander of the vessel, or the collector of the 
customs, a certified copy of the act by which 
he shall have been naturalized, the naturali- 
zation, and the time thereof. 

The indictment, it is supposed, cannot be 
sustained by the thirteenth section of the 
act, for that, by looking to its general scope, 
subject-matter, and title, it must refer to sea- 
men situated as the first eleven sections refer 
to, and to no other persons, and that al- 
though the words, "If any person shall false- 
ly make, forge," etc., might be broad enough 
to include others than seamen, if standing 
unconnected with the particular subject of 



legislation, yet if connected with that sub- 
ject, they should be so construed as to har- 
monize with it, without enlarging their 
meaning beyond the obvious provision of the 
act, and that to effect this object nothing 
more is necessary than to introduce the word 
"such" after the word "any," at the begin- 
ning of the section, and that the word "such" 
was probably accidentally omitted in fram- 
ing the act. 

If this were the only difficulty, the argu- 
ment, if not conclusive, would be entitled to 
great weight; but it is proper to give effect 
to all the material words of one section of a 
statute, if they can be reconciled with or 
have an obvious reference to the words or 
enactment of another section, and whenever 
this can consistently be done, we are not at 
liberty to presume that congress intended to 
qualify or restrain the only meaning which 
the words employed naturally and grammat- 
ically import Following this rule, and con- 
necting the twelfth and thirteenth sections 
of the act, it will be apparent that the words 
in the thirteenth section, "If any person shall 
make, forge," etc., are intended to be gen- 
eral in their operations, and not confined to 
seamen employed in the public and private 
vessels of the United States. 

The twelfth section provides: "Sec. 12. 
And be it further enacted, That no person 
who shall arrive in the United States, from 
and after the time when this act shall take 
effect, shall be admitted to become a citizen 
of the United States, who shall not for the 
continued term of five years next preceding 
his admission as aforesaid have resided with- 
in the United States, without being at any 
time during the said five years, out of the 
territory of the United States." 

The act of 1813 is the only one purport- 
ing to be general in its features, which re- 
quires a continued residence of five years, 
preceding admission to citizenship, a pro- 
vision, it may be assumed, introduced as the 
best evidence Of bona fide expatriation, and 
probably not admitting, by construction, a 
temporary absence, during the five years, 
out of the territory of the United States, 
which construction would include all per- 
sons besides seamen, who left the territory 
upon business for a temporary period. But 
to show that any temporary absence for any 
purpose, during the five years, would disqual- 
ify from naturalization, the twelfth section 
further provides that the alien must have re- 
sided in the United States, "without being 
at any time during the said five years, out 
of tJie territory of the United States." It is 
not improbable that, to get rid of the injury 
and inconvenience which a general applica- 
tion of the words in italics might produce, a 
disposition was felt and perhaps judicially 
sanctioned, to limit the act of 1813 to sea- 
men alone, and if so, and the intention of con- 
gress had not thereby been misinterpreted, 
there would not have been any necessity for 
any further legislation on the subject. But 
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to show that such could not have been the 
intention of congress, the act of the 26th of 
June, 1S4S, was passed, by which tne words 
in italics were repealed, so that, after that 
time, there could he no foundation for an 
opinion, that the twelfth section embraced 
only a particular class of persons. Connect- 
ing it, then, with the thirteenth section, we 
cannot avoid the conclusion that the penal- 
ties presented in the latter apply to the indict- 
ment before us, and that the district court of 
the United States has jurisdiction of the of- 
fence charged. 

The title of an act of congress, when at 
variance with its provisions, deserves no con- 
sideration, though it may sometimes serve 
to explain a doubtful meaning of part of it. 
In this case the body of the act shows that its 
title is singularly narrow, and that, besides 
being intended for the "regulation of sea- 
men on board the public and private vessels 
of the United States," it introduced important 
enactments, in addition to the pre-existing 
naturalization laws, and that these additions 
are its main features, restricted, indeed, in 
all its sections, except the twelfth and thir- 
teenth, to seamen; but as regards them mak- 
ing provisions far beyond mere "regula- 
tions." The excepted sections, as the court 
have construed them, are consistent with the 
object and provision of the rest, and in ac- 
cordance with what may fairly be presumed 
to be the intention of congress by the re- 
pealing act of 1848, from which it may be 
inferred that the words "continued resi- 
dence," do not, as it would be most unrea- 
sonable they should, deny the privilege of 
naturalization to one who, after his applica- 
tion to be admitted a citizen, should find it 
necessary to go beyond the limits of the 
United States before the time prescribed for 
naturalization. 

It is ordered that this opinion be certified to 
the district court. 



UNITED STATES (RANDOLPH v.). See 
Case No. 11,562. 

UNITED STATES (RANSOM v.). See Case 
No. 11,574. 



Case No. 16,121. 

UNITED STATES v. RATHBONE et al. 

[2 Paine, 578.] i 

Circuit Court, S. D. New York. June Term, 
1828, 

Constitutional Law— Jury Trial is Civil Oases 
— Waiveii of RionT— Effect of State Laws. 

1. The right to trial by jury, secured by the 
constitution of the United States, is for the 
benefit of the parties litigating in courts of jus- 
tice, and may be waived by them. 
[Cited in Kearney v. Case, 12 Wall. (79 U. 

S.) 281-] 
[Cited in Com. v. Dailey, 12 Cush. (66 Mass.) 
83.] 

i [Reported by Elijah Paine, Jr., Esq.] 
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2. Whenever a party is concluded by his own 
act, and held to have waived any right or 
privilege, such act should not be left doubtful, 
but should plainly and explicitly appear; and 
every reasonable presumption will be made 
against the waiver, especially when it relates 
to a constitutional right. 

[Cited in Mehlin v. Ice, 5 C. C A. 403, 56 
Fed. 20.] 

3. A state law cannot take away rights and 
privileges secured by the constitution and laws 
of the United States. 

[Cited in St. Paul & S. C. R. Co. v. Gardner, 
19 Minn. 132 (Gil. 99).] 

4. The constitution and laws of the United 
States having secured to parties the right to 
trial of issues of fact by jury, the United 
States courts cannot deprive them of that 
right by referring such issues to referees. 

[Followed in Howe Mach. Co. v. Edwards, 
Case No. 6,784. Cited in St. Louis Elec- 
tric Light & Power Co. v. Edison General 
Electric Co., 64 Fed. 1004.] 

[Cited in Holmes v. Hunt, 122 Mass. 520; 
St. Paul & S. C. R. Co. v. Gardner, 19 
Minn. 132 (Gil. 99); Copp v. Henniker, 55 
N. H. 214.] 

5. The reference act of New York is not at 
variance with the constitution of that state. 

[Error to the district court of the United 
States for the Southern district of New York.] 

[This was an action by the United States 
against William P. Rathbone.] 

THOMPSON, Circuit Justice. The general 
question presented by the record sent up 
from the district court is, whether that court 
had authority to order the cause to be re- 
ferred to referees. It has been urged, how- 
ever, on the part of the defendants in error, 
that this general question does not necessarily 
arise in this case, for that by the record it 
appears that the reference was by consent 
of parties, and not the act of the court. If 
such be the fair construction of this record, 
the judgment ought not certainly to be re- 
versed. For, admitting the court had no au- 
thority to order the cause referred, yet there 
can be no doubt this could be done by the 
consent of parties. It is not a question of 
jurisdiction, but simply whether the parties 
will waive the right of trial by jury, and re- 
sort to that of trial by referees. The right of 
trial by jury, secured by the constitution of 
the United States, is for the benefit of the 
parties litigating in courts of justice, and is 
a privilege they may dispense with if they 
choose. This is a proposition too clear to re- 
quire any argument or authority in support 
of it; but if any was wanted, it is found in 
the case of Bank of Columbia v. Okely, 4 
Wheat. [17 U. S.] 235. 

The first inquiry then is, whether it is fair- 
ly to be inferred from the record, that the 
reference was by consent of paities. If we 
look at the rule of court by which the refer- 
ence was ordered, and which comes up as a 
part of the record in the court below, it will 
be seen that the cause was referred on the 
application of the defendants, and upon no- 
tice given to the opposite party of the in- 
tended motion; which clearly shows a hos- 
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tile proceeding, and is at war with any pre- 
sumed consent. But if this rule is not to he 
taken as a part of the record, technically 
considered, still it appears to me that the 
record proper does not show such consent on 
the part of the plaintiffs helow as to pre- 
clude them from taking the exception here. 
Whenever a party is concluded by his own 
act, and held to have waived any right or 
privilege, such act should not be left doubt- 
ful, but should plainly and explicitly appear. 
Every reasonable presumption should be 
made against the waiver, especially when it 
relates to a right or privilege deemed so val- 
uable as to be secured by the constitution. 
The record, so far as it relates to the reference, 
states that, "it now appearing probable to the 
court here that the trial of the matters afore- 
said, between the parties aforesaid, will re- 
quire the examination of a long account, it 
is therefore ordered by the same court, now 
here, that the matters aforesaid, in contro- 
versy between the parties aforesaid, be and 
the same are referred, according to the stat- 
ute in such case made and provided, to J. G. 
S., &c, referees agreed upon and named by 
the parties aforesaid, to hear and examine 
the matters aforesaid, and report," &e. The 
statute here referred to in the record must 
be the statute of the state, for there is no act 
of congress on the subject; and it is reason- 
able to conclude, from this form of record, 
that the state practice under that statute has 
been pursued throughout; and the record 
shows no more than that the parties agreed 
upon the referees. The appointment of ref- 
erees was necessarily, in order of time, an 
act posterior to the order to refer, and does 
not imply an assent to such order. The rec- 
ord states that order to have been the act 
of the court, founded upon the fact that it 
appeared probable that the trial of the mat- 
ters in controversy would require the exam- 
ination of long accounts, and not upon the 
agreement or consent of parties. 

The examination of long accounts is the 
ground upon which a reference is authorized, 
under the state law; and it was evidently 
this law and the state practice under it by 
which the district court was governed. That 
law could not, however, control the rights of 
parties in the courts of the United -States, 
and take away privileges secured by the con- 
stitution and laws of the United States. I 
think, therefox-e. that the plaintiffs in error 
are not precluded by any consent they have 
given to the order of reference, from raising 
that objection here; and the question is open 
for consideration, whether the district court 
had authority to order the reference against 
the consent of either party. The convenience 
and utility of adopting this mode of trial 
by referees, where the controversy involves 
the examination of long accounts, have led 
me to look at the question with a wish to 
find the practice sanctioned by the constitu- 
tion and laws of the United States, but have 
not been able to find any ground upon which 
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such authority can be sustained. The con- 
stitution (Amend, art. 7) declares that, in 
suits at common law, where the value in con- 
troversy shall exceed twenty dollars, the right 
of trial by jury shall be preserved; and no fact 
tried by a jury shall be otherwise re-examined 
in any court of the United States, than accord- 
ing to the rules of the common law. 2 And 
the judiciary act of 1789 (2 Bior. & D. Laws, 
60 [1 Stat. 73]) provides for the trial of issues 
of fact in all the courts of the United States, 
in conformity with this provision. The ninth 
section declares that the trial of issues of fact 
in the district courts, in all causes except 
civil causes of admiralty and maritime juris- 
diction, shall be by jury. The twelfth sec- 
tion contains the like provision for trials in 
the circuit courts: "The trial of issues in 
fact in the circuit courts, shall, in all suits. 
except those of equity and of admiralty and 
maritime jurisdiction, be by jury." And the 
thirteenth section declares that the trial of 
issues in fact in the supreme court, in all ac- 
tions at law against citizens of the United 
States, shall be by jury. 

These provisions are too plain to be mis- 
taken, and too positive to be disregarded. If 
the power to order a cause referred to ref- 
erees in any case whatever, is possessed by 
the courts of the United States, where is the 
limitation of that power to be found? Thero 
is no act of congress on the subject, even ad- 
mitting the constitution not to stand in the 
way of such a law. There is no law re- 
stricting this power to cases involving the 
examination of long accounts; and if the 
power exists at all, it may be exercised in 
every case, and the trial by jury abolished by 
the courts. The thirty-fourth section of the 
judiciary act, which declares, "that the laws 
of the several states, except where the con- 

2 The provisions in the constitution of the 
United States, that no person shall be deprived 
of his property without due process of law; 
that private property shall not be taken for 
public use without just compensation; and that 
in suits at law, where the amount in contro- 
versy exceeds $20, the trial by jury shall be 
preserved, are restrictive only upon the gen- 
eral government and its officers. Livingston 
v. Mayor, etc. of New York, 8 Wend. 85. The 
trial by jury, secured by the constitution of this 
state, applies only to cases of trials or issues 
of fact in civil and criminal proceedings in 
courts of justice, and has no relation to assess- 
ments of damages of the owners of property 
taken for streets or other public use. The 
mode of ascertaining such damages belonging 
to the legislature, they may direct the assess- 
ment by a jury, or by commissioners. Id. The 
words, "by the law of the land," and "by due 
course and process of law," contained in the 
constitution, import a suit, trial and judgment, 
according to the course of the common law. 
Taylor v. Porter, 4 Hill, 140. The constitution 
of this state (article 7, § 2) relating to the right 
of a trial by jury, &c, has no reference to 
proceedings intended merely to prevent the com- 
mission of offences. Duffy v. People, 1 Hill, 
355. A statute authorizing a magistrate, sum- 
marily and without jury, to convict one who 
has abandoned his family, of being a disorder- 
ly person, and to require from him sureties for 
good behavior, is not unconstitutional. Id. 
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stitution, treaties, or statutes of the United 
Slates shall otherwise require or provide, 
shall be regarded as rules of decision in trials 
at common law in the courts of the United 
States, in cases where they apply," has no 
application whatever to this case, so as to 
require the adoption of the state law on the 
subject. [Wayinan v. Southard] 10 Wheat. 
[23 U. S.] 24; Serg. Const. Law, 149, 150, 
and cases there cited. And that law, at all 
events, falls within the excepted cases; the 
constitution and laws of the United States 
having provided for trial of issues in fact by 
jury, instead of by referees. How far this 
view of the case may affect the validity of 
the state law is a point not drawn in ques- 
tion, or intended to be considered. Although 
the constitution of the state of New York se- 
cures the trial by jury (article 41), it is a 
modified provision not at variance with the 
reference act; it declares, "that trial by jury, 
in all cases in which it hath heretofore been 
used in the colony of New York, shall be es- 
tablished, and remain inviolate forever." 
And references were authorized under the 
colonial laws as early as the year 1768. See 
2 R. L. 516, note, and Id. (U. S. Ed.) 517.3 
In whatever light this case is considered, 
I can find no ground upon which the order 
of the district court, referring the cause to 
referees for trial, can be sustained. The judg- 
ment must, accordingly, be reversed, and a 
venire de novo issued returnable in this court. 

s The right to refer is not unconstitutional. 
The provision in the constitution of the United 
States relates to such courts only as sit under 
the authority of the United States. As to the 
provision in the constitution of the state, re- 
quiring that "the trial by jury,. in all cases in 
which it has been heretofore used, shall re- 
main inviolate forever," the answer is, that 
references were sanctioned by statute, and 
practiced by the courts, long before the adop- 
tion of the constitution. Lee v. Tillotson, 24 
Wend. 337. At all events, it is too late to ob- 
ject on the ground of unconstitutionality, when 
the parties have mutually consented to the 
reference in writing. Id. A reference can be 
had only in cases of accounts existing between 
the parties; actions of tort are not referable: 
Silmser v. Redfield, 19 Wend. 21. Where an 
action of tort is referred, and a report obtained, 
the plaintiff cannot enter a rule for judgment 
thereon, unless expressly authorized by the 
rule of reference; nor will the court, in an ac- 
tion of tort, review the doings of the referees. 
Id. If the trial requires the examination of a 
long account between the parties, although the 
action be covenant, it seems a reference would 
be ordered. Thomas v. Reab, 6 Wend. 503. 
In cross actions and cross applications for a 
reference, a joint reference will be made, and 
the referees authorized to hold their meetings 
so as to accommodate the parties. Hart v. 
Trotter, 4 Wend. 198. In an action upon a 
policy of insurance, if 'the defendants admit 
their liability for the loss, and the controversy 
relates only to items of injury, and the amount 
of loss sustained by the assured, the court will 
refer the matter to referees to adjust the 
amount. Samble v. Mechanics* Fire Ins. Co., 1 
Hall, 560. In mixed questions of law and 
fact, where long accounts are involved, it is 
the practice of the court to hear the cause until 
the questions of law are disposed of, and then 
refer the accounts to referees. Id. 



(Case No. 16,122) U. S. v. KAVARA 
Case No. 16,133. 

UNITED STATES v. EAVARA. 

[2 Dall. 297; i Whart. St. Tr. 90.] 

Circuit Court, D. Pennsylvania. April Term, 

1793. 

Jurisdiction of Supreme and Circuit Courts — 
Crimes by Foreign Consuls — Consti- 
tutional Law. 
[The provision of the constitution which vests 
in the supreme court "original jurisdiction" in 
all cases affecting ambassadors, other public 
ministers and consuls, does not make that juris- 
diction exclusive; and therefore, by the pro- 
vision of the judiciary act (1 Stat. 73), which 
vests in the circuit courts jurisdiction of all 
crimes and offences cognizable under the au- 
thority of the United States, the latter courts 
have jurisdiction to try an indictment against 
a foreign consul for offences committed in this 
country. Iredell, Circuit Justice, dissenting.] 
[Cited in Gittings v. Crawford, Case No. 5,- 
465; U. S. v. New Bedford Bridge, Id. 15,- 
867; Texas v. Lewis, 14 Fed. 67.] 

The defendant, a consul from Genoa, was 
indicted for a misdemeanor, in sending 
ar.onymous and threatening letters to Mr. 
Hammond, the British minister, Mr. Hol- 
land, a citizen of Philadelphia, and several 
other persons, with a view to extort money. 

Before the defendant pleaded, his coun- 
sel (Heatly, Lewis & Dallas) moved to quash 
the indictment, contending that to the su- 
preme court of the United States, belonged 
the exclusive cognizance of the case, on ac- 
count of the defendant's official character. 
By the second section of the third article 
of the constitution, it is expressly declared, 
that "in all cases affecting ambassadors, 
other public ministers, and consuls, and 
those in which a state shall be a party, the 
supreme court shall have original juris- 
diction." By declaring in the sequel of the 
same section "that in all the other eases 
before mentioned the supreme court shall 
have appellate jurisdiction," the word orig- 
inal is rendered tantamount to exclusive, in 
the specified cases. But surely an original 
jurisdiction established by the constitution 
iu the supreme court, cannot be exclusively 
vested by law in any inferior courts. The 
thirteenth section of the judicial act pro- 
vides, that "the supreme court shall have 
exclusively all such jurisdiction of suits or 
proceedings against ambassadors, or other 
public ministers, or their domestics, or do- 
mestic servants, as a court of law can have 
or exercise consistently with the law of 
nations; and original, but not exclusive, 
jurisdiction of all suits brought by am- 
bassadors, or other public ministers, or in 
which a consul, or vice consul shall be a 
party." This provision obviously respects 
civil suits; but the eleventh section de- 
clares, that "the circuit court shall have 
exclusive cognizance of all crimes and of- 
fences cognizable under the authority of the 
United States, except where this act other- 
wise provides, or the laws of the United 

i [Reported by A. J. Dallas, Esq.] 
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States shall otherwise direct, and concurrent 
jurisdiction with the district courts of the 
crimes and offences cognizable therein." 
This is a criminal prosecution, not other- 
wise provided for; and if the jurisdiction 
can be exclusively vested in the circuit 
court, it destroys the original jurisdiction 
given by the constitution to the supreme 
court. In justice to the legislature, there- 
fore, such a construction must be rejected; 
and the cognizance of the case be left, upon 
a constitutional footing, exclusively to the 
supreme court. The argument is the more 
cogent from a consideration of the respect 
which is due to consuls, by the law of na- 
tions. Vatt. Law Nat. bk. 2, c. 2, § 34. 

Mr. Rawle, U. S. DisL Atty., stated in reply, 
that there was a material distinction be- 
tween public ministers, and consuls; the 
former being entitled to high diplomatic priv- 
ileges, which the latter, by the law of na- 
tions, had no right to claim; and he con- 
tended, that the supreme court has original, 
but not exclusive, jurisdiction of offences 
committed by consuls; that the district 
court had jurisdiction (exclusively of the 
state courts) of all offences committed by 
consuls, except where the punishment to 
be inflicted exceeded thirty stripes, a fine 
of one hundred dollars, or the term of five 
months imprisonment; and that the circuit 
court had, in this respect, a concurrent ju- 
risdiction with the supreme court as well 
as the district court. If indeed this is a 
crime "cognizable under the authority of the 
United States," it is within the express del- 
egation of jurisdiction to the circuit court. 

Before WILSON, and IREDELL, Circuit 
Justices, and PETERS, District Judge. 

WILSON, Circuit Justice. I am of opin- 
ion, that although the constitution vests in 
the supreme court an original jurisdiction, 
in cases like the present, it does not pre- 
clude the legislature from exercising the 
power of vesting a concurrent jurisdiction, 
in such inferior courts, as might by law 
be established. And as the legislature has 
expressly declared, that the circuit court 
shall have "exclusive cognizance of all 
crimes and offences, cognizable under the 
authority of the United States," I think the 
indictment ought to be sustained. 

IREDELL, Circuit Justice. I do not con- 
cur in this opinion, because it appears to me, 
that for obvious reasons of public policy, 
the constitution intended to vest an exclu- 
sive jurisdiction in the supreme court, upon 
all questions relating to the public agents 
of foreign nations. Besides, the eontext of 
the judiciary article of the constitution 
seems fairly to justify the interpretation, 
that the word "original/' means "exclusive," 
jurisdiction. 

PETERS, District Judge. As I agree in 
the opinion expressed by Judge WILSON, 



for the reasons which he has assigned, It is 
unnecessary to enter into any detail. 

The motion for quashing the indictment 
was accordingly rejected, and the defendant 
pleaded not guilty; but his trial was post- 
poned, by consent, till the next term. 

[See Case No. 16,122a.] 



Case Hlo. 16,122a. 

UNITED STATES v. RAVARA. 

[2 Dall. 299, note.] i 

Circuit Court, D. Pennsylvania. April Term, 
1794. 

International Law — Offences by Consuls — 
Threatening Letters — Jurisdiction 
of Federal Courts. 
[A foreign consul, notwithstanding Ms offi- 
cial character, is indictable in this country, and 
triable in the federal courts, for the common- 
law offence of sending anonymous and threat- 
ening letters with intent to extort money.] 

[This was an indictment against the con- 
sul from Genoa, for a misdemeanor in send- 
ing anonymous and threatening letters to 
various persons named, with a view to ex- 
tort money. A motion to quash the indict- 
ment was heretofore overruled. Case No. 
16,122. 

[The defendant was defended on the fol- 
lowing points:] (1) That the matter charged 
in the indictment was not a crime by the 
common law, nor is it made such by any 
positive law of the United States. In Eng- 
land it was once treason; it is now felony; 
but in both instances it was the effect of 
positive law. It can only, therefore, be con- 
sidered as a bare menace of bodily hurt; and, 
without a consequent inconvenience, it is no- 
injury public or private. 4 Bl. Comm. 5; 8- 
Hen. VI. e. 6; 9 Geo. I. c. 22; 4 Bl. Comm. 
144; 3 Bl. Comm. 120. (2) That considering 
the official character of the defendant, such a. 
proceeding ought not to be sustained, nor such 
a punishment inflicted. The law of nations 
is a part of the law of the United States; and 
the law of nations seems to require, that a 
consul should be independent of the ordinary 
criminal justice of the place where he re- 
sides. Vatt. Law Nat. bk. 2, c. 2, § 34. (3). 
Bat that, exclusive of the legal exceptions, 
the prosecution had not been maintained in 
point of evidence; for, it was all circumstan- 
tial and presumptive, and that too, in so slight 
a degree, as ought not to weigh with a jury 
on so important an issue. 2 Hale, P. C. 2S9; 
4 Smol. Hist. Eng. p. 3S2, in note. 

Mr. Rawle, in reply,. insisted that the offence- 
was indictable at common law; that the con- 
sular character of the defendant gave juris- 
diction to the circuit court, and did not en- 
title him to an exemption from prosecution 
agreeably to the law of nations; and that the- 
proof was as strong as the nature of the case 
allowed, or the rules of evidence required- 

i [Reported by A. J. Dallas, Esq.] 
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In support of bis argument be cited the fol- 
lowing authorities: 4 Bl. Comm. 142, 144; lLev. 
14G; 1 Keb. 309; 4 BL Comm. 180; Strange, 193; 
4 BI. Comm. 242; Crown Cir. Comp. 376; 
Fost 12S: Leach. 204; [Respublica v. Teischer] 
1 Dall. [1 TJ. S.] 338; 1 Sid. 16S; Comb. 304; 
Li?ach, 39; Ld. Raym. 1461; [Respublica v. 
Sweers] 1 Dall. [1 U. S.] 45. 

Before JAY, Circuit Justice, and PE.CERS, 
District Judge. 

THE COURT were of opinion in the charge, 
that the offence was indictable, and that the 
defendant was not privileged from prosecu- 
tion in virtue of Ms consular appointment. 
The jury, after a short consultation, pronoun- 
ced the defendant guilty; but be was after- 
wards pardoned, on condition (as I have heard) 
that he surrendered his commission and exe- 
quatur. 

As to the question of jurisdiction, see TJ. S. 
v. "Worral [Case No. 16,766]. 



Case 3STo. 16,123. 

UNITED STATES v. RAWLINSON. 

[1 Cranch, C. C. 83.] i 

Circuit Court, District of Columbia. April 
Term, 1802. 

Indictment — Name of Prosecutor. 

The name of a prosecutor must be indorsed 
on an indictment for keeping a bawdy-house. 

Indictment [against Mary Rawlinson] for 
keeping a bawdy-house. It was questioned 
by the attorney for the United States, wheth- 
er the name of Asa Hill, being a voluntary 
■witness to the grand jury, ought not to be 
written at the foot of the indictment as a 
prosecutor, before it should be sent up to the 
grand jury. 

THE COURT were of opinion that his name 
ought to be so written, but gave no direction. 



Case Mo. 16,124. 

UNITED STATES v. RAY. 

[2 Cranch, C. C. 141.] i 

Circuit Court, District of Columbia. June 
Term, 1817. 

Corporations — Power to Issue Notes. 

1. The Independent Manufacturing Com- 
pany of Baltimore might authorize their presi- 
dent and treasurer to issue promissory notes, 
having the form of bank-notes, in bo na fide 
payment for materials furnished, and services 
rendered for the use of the company, if done 
without fraudulent -intention. 

2. But they had no right to pass them away 
for the purpose of putting them into circula- 
tion as a current circulating medium, and not 
in payment for materials. &c, for the use of 
the company in the ordinary course of their 
business as a manufacturing company, and, if 
so issued and passed by the defendant as a 
circulating medium, with intent to defraud or 
injure any person, he is guilty of an indictable 
offence. 

i [Reported by Hon. "William Cranch, Chief 
Judge.] 



This cause was, by consent, tried upon the 
presentment, which was in these words: "Dis- 
trict of Columbia, Washington County Court, 
June Term, 1817. The grand jury for the 
body of the county aforesaid, on their oaths 
present Andrew Ray, of Baltimore, styling 
himself president of 'The Independent Manu- 
facturing Company of Baltimore,' for fraudu- 
lently passing and attempting to pass certain 
promissory notes in the form and appearance 
of bank-notes, stating them to be payable to 
or bearer, by 'The Independent Manu- 
facturing Company of Baltimore,' said Ray 
ltno wing sueh notes to be spurious and void; 
the funds and property of the said company 
not being bound to redeem or pay the same, 
they not being under the seal of the said 
company as required by their chaTter, on the 
information of John Peter, mayor of George- 
town, on or about the 29th of May last. John 
Ott, Foreman." 

Mr. Law, for defendant, moved the court 
to instruct the jury, that the facts proved did 
not amount to any crime or offence. 

Mr. Jones, for the United States, contended 
that the corporation bad no power to issue 
such notes; that they could only contract un- 
der their corporate seal; or that if they can 
issue promissoiy notes, it can only be for the 
purchase of materials, &c, in the regular 
course of their business as manufacturers. 

THE COURT (THRUSTON, Circuit Judge, 
absent) instructed the jury, that if they 
should be of opinion, from the evidence in this 
cause, that the traverser gave the notes in the 
presentment mentioned, in bona fide payment 
for materials, or articles purchase^ by him as 
the agent and for the use of the manufactur- 
ing company in the presentment mentioned, 
or for services bona fide rendered for the 
use of the said company, or in payment of 
his expenses as agent of the said company; 
and that he was, by a vote of the directors of 
the said company, instructed to use the said 
notes in that manner: and that the said 
notes were signed by him as president, and 
by Edward Gillespie, treasurer of the said 
company, by an order of the said board of 
directors, and that he was appointed by the 
said company as their agent to make such 
purchases or payments; and that he as agent 
as aforesaid, in making such payment, had 
no intention to defraud any person, then he 
was guilty of no offence in so uttering or 
passing, or paying away the said notes. But 
if the jury should be of opinion, from the evi- 
dence in this cause, that the traverser passed 
away the said notes for the purpose of put- 
ting them into circulation, as a current circu- 
lating medium, and not in payment for goods, 
materials, services, or expenses for the use of 
the said company, in the ordinary course of 
their business as a manufacturing company, 
with a view to defraud or injure any person, 
then he was guilty of such an offence as 
would support an indictment 

Verdict, "Not guilty." 
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Case ISTo. 16,135. 

UNITED STATES v. READ. 

[2 Cranch, 0. 0. 159.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1818. 

Larceny of Bank-Notes— Restoration to 

Owners. 

The court will not order stolen bank-notes to 

be restored to the person from whom they were 

stolen, they having been received bona fide by 

innocent persons in the way of business. 

Indictment [against Betty Read] for steal- 
ing- bank-notes, the property of Mr. Notting- 
ham. Some of the notes, which were identi- 
fied, had been passed.,tc* sundry persons, who 
received them innocently and bona fide in 
the way of business. Verdict, "Guilty." 

THE COURT (THRUSTON, Circuit Judge, 
absent) refused to order such notes to be 
given up to Mr. Nottingham. 



Case Wo. 16,136. 

UNITED STATES v. READ. 

[2 Cranch, C. C. 198.] i 

Circuit Court, District of Columbia. April 
Term, 1820. 

Criminal Law— Breaking Storehouse — Larceny. 

Upon an indictment for feloniously breaking 
the storehouse of Cook & Clare, and taking 
therefrom goods of the value of more than four 
dollars, contrary to the act of Virginia of the 
26th of December, 1792 (section 2), which takes 
away the benefit of clergy, the jury may find 
the prisoner guilty of simple larceny. 

Indictment [against William Read] for fe- 
loniously breaking the storehouse of Cook & 
Clare, and taking therefrom goods of the 
value of more than four dollars. The jury 
having inquired whether they might find the 
prisoner guilty of simple larceny upon this 
indictment, 

THE COURT (MORSELL, Circuit Judge, 
doubting) informed them that they might. 

The jury accordingly found the defendant 
guilty of stealing the goods, but not of break- 
ing the storehouse. 



Case STo. 16,137. 

UNITED STATES v. READING. 

[Hoff. Land Cas. 18.] 2 

District Court, N. D. California. June Term, 
1853.3 

Mexican Land Grants — Confirmation. 

When the conditions of a grant have been 
performed cy pres, though no approval has been 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reported by Numa Hubert, Esq., and here 
reprintf-d b.v permission.] 

s [Affirmed in IS How. (59 U. S.) 1J 



given by the departmental assembly, the claim 
is entitled to confirmation. 

[Claim by Pearson B. Reading for the 
Rancho Buenaventura, embracing a tract of 
six square leagues. Confirmed by the board 
of land commissioners, and appealed by the 
United States.] 

S. W. Inge, U. S. DisL Atty. 
V. E. Howard, for appellee. 

HOFFMAN, District Judge. Two objec- 
tions to the confirmation of this claim are 
urged by the district attorney: (1) That the 
claimant had no capacity to take, being a 
foreigner. (2) That the conditions of the 
grant have not been substantially complied 
with. 

First The grant itself recites that the claim- 
ant was a naturalized Mexican citizen, at the 
time it issued, and it is shown that letters 
of naturalization were, in fact, issued to him. 
No fraud in obtaining them is pretended to 
have been committed by the claimant. 
Whether or not he was strictly entitled to re- 
ceive them by Mexican law, is immaterial, 
for that question having been passed upon by 
Mexican authority, and the claimant in fact 
naturalized, it cannot now be contended that 
he was not, at the time of receiving his grant, 
a naturalized Mexican citizen. It is proper 
to observe that the proofs on this point were 
only furnished after the district attorney had 
taken his objection. 

Second. With respect to the performance of 
the conditions, the proof shows that in Au- 
gust, 1845, less than one year after the date 
of the grant, the claimant went on the land, 
took possession, and selected a site for his 
house, which he left his servant to build. It 
was completed within a year, and inhabited 
until the person in charge was driven out by 
hostile Indians and the house burnt. A crop 
of wheat was raised on the land in 1S45, and 
another in 1846; the latter was burnt with 
the house. 

During the year 1845, Major Reading ap- 
pears to have been called into service by 
General Sutter, in consequence of the politi- 
cal disturbances which then agitated the 
country. In 1846, he joined the Americans 
under Fremont, and continued in active serv- 
ice during the greater part of the year. In 
1848, he .returned to his rancho and has ever 
since resided on and cultivated it. 

Under these circumstances, we look in vain 
for evidence of a willful abandonment of his 
grant, or even a neglect to perform substan- 
tially its conditions. The object of the Mexi- 
can government in making grants undoubted- 
ly was to secure the cultivation and settle- 
ment of their vacant lands, and that object 
was attained in this case. Even if the con- 
ditions of the grant be construed to require 
the personal residence of the grantee on the 
land, the excuses shown by him for his omis- 
sion to do so, are such as should in equity be 
received. In the year 1845 he was unex- 
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pectedly called upon to perform public duties 
which he had no right to decline; and the 
reasons for his neglect in 1846, are certainly 
such as should receive the favorable consid- 
eration of this government. Had no effort 
been made by the claimant to comply with 
the conditions of his grant, or had his only 
excuse been the existence of obstacles which 
equally existed and were known to him when 
he undertook their performance, the ruling 
of the supreme court in the case of U. S. v. 
De Villemont [13 How. (54 TJ. S.) 261], and 
other cases, would have compelled me to re- 
ject this claim. But under the facts as prov- 
ed the case seems clearly within the princi- 
ples laid down in Sibbald's Case, 10 Pet [35 
TJ. S.] 313. I think, therefore, that the par 
tial performance of the conditions of this case 
within the time limited, and the excuses of- 
fered for the absence of full performance, are 
sufficient, under all the circumstances, to 
raise an equity in favor of the claimant, 
which entitles him to a confirmation. 

[Upon an appeal to the supreme court the de- 
cree of this court was affirmed. Mr. Justice 
Daniel, dissenting. IS How. (59 TJ. S.) l.| 



Case Wo. 16,128. 

UNITED STATES v. REAGAN. 



[15 Int. Rev. Rec. 8.] 
District Court, D. Massachusetts. 



1872. 



Internal Revenue Laws — Liquor Dealers — 
Keeping Books. 

1. A retail dealer in liquors who also pur- 
chases and sells malt liquors in quantities of 
more than five gallons at the same time is not 
required to keep the book provided for in Act 
July 20, 1868, c. 186, § 45 (15 Stat. 143). 

2. The book is to be kept only by wholesale 
dealers in domestic spirits, and a person does 
not become such a dealer by taking out a whole- 
sale license for selling ale, though he also sells 
domestic spirits at retail. 

[This was an action at law against Robert 
Reagan to recover the penalty of $100, for 
alleged failure to keep the book required, in 
the case of a wholesale liquor dealer, by the 
internal revenue laws.] 

E. P. Nettleton, Asst. U. S. Dist. Arty. 
H. D. Hyde, for defendant. 

LOWELL, District Judge. By section 1 of 
the act of April 10, 1869, e. 18 (16 Stat. 42), 
"every person who sells or offers for sale for- 
eign or domestic distilled spirits, wine or 
malt liquors, in quantities of not less than 
five gallons at the same time, shall be re- 
garded as a wholesale liquor dealer." By 
section 45 of the act of July 20, 1868 (15 Stat 
143), every wholesale liquor dealer must keep 
a book in a form to be prescribed by the com- 
missioner of internal revenue, and make en- 
try therein of all spirits received and sent 
out by him, with dates, names of buyers and 
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sellers, gauge, proof, and many other particu- 
lars. This action is brought to recover the 
penalty of one hundred dollars for a neglect 
to keep the book; and it is agreed that the 
defendant had a wholesale dealer's license, 
but sold only ale in the quantity of five 
gallons or more, and sold domestic spirits 
by retail. The character of the required en- 
tries makes it plain that only wholesale deal- 
ers in domestic spirits are referred to in this 
section, and not those who buy and sell only 
ale, wine, and foreign spirits, nor those who 
deal by retail even in domestic spirits. 

This defendant is not a dealer in domestic 
spirits by wholesale, and is, therefore, not 
within the section. It being admitted as it 
must be and always has been, that neither a 
wholesale dealer in ale nor a retail dealer in 
spirits is bound to keep the book, this ease 
is ended, because there is nothing in the stat- 
ute to impose any greater obligation in this 
respect on a person who carries on both 
trades than on two persons each of whom 
carries on one of them. This suit was 
brought to test the question, because some 
officers believed that the law was otherwise. 
But there is no ground for this opinion. The 
statute refers only to wholesale dealers in 
domestic spirits and to the entries of their 
business as such. The defendant is called a 
wholesale dealer, but the fact is that he deals 
by wholesale in malt liquors only. One sug- 
gestion is that he might enter his purchases 
as if he were a wholesale dealer, and then 
discharge himself by entering the same spir- 
its as sold to himself. No doubt he might da 
so, but the law does not require it. He does 
not buy of himself, nor buy in one capacity 
and sell in another, nor become a wholesale 
dealer within section 45, by dealing largely 
in ale. The suggestion amounts to this— that 
he ought to keep half a book, though it is 
plain that he cannot keep a whole one, be- 
cause all the sales of a retail dealer cannot 
possibly be entered on the book, and are not 
expected to be entered. There is no warrant 
of law for the suggestion. The simple fact 
is that for the purposes of assessment for 
special taxes, all persons are called whole- 
sale dealers who sell either of several differ- 
ent articles in quantities of five gallons or 
more, but it is only those who deal in that 
way in spirits who are to keep the book; it 
is a mere verbal juggle to confound the two. 
The argument is, that because they are all 
called wholesale dealers in section 1 of the 
act of 1869, they must all be within section 
45 of the act of 1868, though the terms of 
that section show with entire clearness that 
the definition is different 

It is said that the defendant has a right, 
under his license, to sell spirits as well as ale- 
by wholesale. This is true, but until he does, 
so he is not bound to the obligations of that 
situation. Judgment for the defendant. 
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Case Wo. 16,129. 

UNITED STATES v. The RECORDER. 

[1 Blatchf. 218; i 5 N. Y. Leg. Obs. 286; 17 
Hunt, Mer. Mag. 394.] 

Circuit Court, S. D. New York. July 2, 1847. 

Na.viga.tios Laws — Importations of Colonial 
Products— Construction op Statutes. 

1. The construction of the navigation act of 
March 1, 1817 (3 Stat. 351), is no longer an 
open one to the United States. The contempo- 
raneous construction of the act, corroborated 
by an undeviating usage of thirty years, must 
now govern. 

[Cited in Barney v. Leeds, 51 N. H. 266. 
Cited in brief in Burritt v. Commissioners 
of State Contracts, 120 III. 322, 11 N. E. 
181.J 

2. Therefore, as the United States have nev- 
er, since the act of 1817, questioned importa- 
tions of colonial products made in vessels of 
the mother country from her home ports, and 
as the secretary of the treasury, within six 
months after the passage of the act, instructed 
the collectors of the customs that the act allow- 
ed such importations, which instructions re- 
mained unaltered for twenty-five years, Md, 
that the United States cannot now insist that 
the act does not allow the importation from 
London into New- York, in a vessel owned by 
British subjects residing in England, of goods, 
the growth, production .or manufacture of the 
British East Indies. 

3. If it were doubtful whether the trade 
in question was allowable under the act, or even 
if the intention of the act to the contrary were 
manifest, the contemporaneous exposition by 
the government, followed the concurrent practi- 
cal construction, ought to govern. 

4. But that construction was a correct one, 
and the act does not compel the productions or 
manufactures of the dependencies of Great 
Britain out of Europe, to be imported in ves- 
sels belonging to the place of production or 
manufacture. 

5. The word "country" in the first section 
of the act, means the entire nation, and not 
merely a section or portion of territory belong- 
ing to the nation. 

6. The act has in view foreign governments 
and nations, and their vessels, and not the lo- 
calities within which the individual owners 
reside. 

7. Nor does the act exact a direct trade from 
the port of production or of usual shipment 
when the importation is in a vessel belonging to 
the country in which the goods are produced. 

t •?W It £ oe ? not a PP ea r that Great Britain pro- 
hibits the importation in vessels of the United 
btates, of the productions of our territories or 
dependencies, shipped from a port of the Unit- 
ed btates to which they had been transported 
from the place of production. 

9 Nor does it appear that vessels of the 
United btates are prohibited bv the British 
government from importing into this country 
from England, goods, wares or merchandise, 
the growth, production or manufacture of her 
East India dependencies. 

This was a libel of information, which char- 
ged that the ship Recorder, not being a vessel 
of the United States, nor a foreign vessel truly 
and wholly belonging to the citizens or sub- 
jects of the British East Indies, on the 22d 
of May, 1847, imported from London into 
New York, various goods described, being the 



i [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 



growth, production or manufacture of the 
British East Indies, from which place they 
had usually, since March, 1817, been shipped 
for transportation; by reason whereof, and 
by virtue of the act of congress of the 1st of 
March, 1817, the said ship, her tackle, &c, 
and the said cargo, became and were forfeit- 
ed to the United States, and prayed process 
and a decree of condemnation, &c. 

The claimants, averring themselves to be 
natural born subjects of the queen of Great 
Britain and Ireland, and resident in England, 
within the United Kingdom, pleaded special- 
ly to the libel, that the said ship, at the time, 
truly and wholly belonged to them, and still 
did; that the British East Indies were, at the 
time, provinces of, and part and narcel bf the 
United Kingdom of Great Britain and Ireland, 
and of her majesty's dominions; and that the 
said goods were the growth, production and 
manufacture of the dominions of her majesty, 
and were received by them on board said 
ship, at the port of London, for transhipment 
to the port of New York; and averred their 
right to make such importation. The United 
States demurred to the special pla^s, and the 
claimants joined in demurrer. 

Benjamin F. Butler, U. S. Dist. Atty. 

Francis B. Cutting, for claimants. 

BETTS, District Judge. The question rais- 
ed by the issue of law is, whether the trade 
in which this ship was employed, is inhibited 
by the act of congress "concerning the naviga- 
tion of the United States," rjasspd March 1, 
1817 (3 Stat 351). 

The first section of the act provides "that 
after the thirtieth day of September next, no 
goods, wares, or merchandize, shall be im- 
ported into the United States from any for- 
eign port or place, except in vessels of the 
United States, or in such foreign vessels as 
truly and wholly belong to the citizens or sub- 
jects of that country of which the goods are 
the growth, production, or manufacture; or 
from which such goods, wares, or merchan- 
dize can only be, or most usually are, first 
shipped for transportation: Provided, never- 
theless, that this regulation shall not extend 
to the vessel of any foreign nation which has 
not adopted, and which shall not adopt a sim- 
ilar regulation." The second section declares 
that the vessel and cargo coming into the 
United States in violation of those provisions, 
shall be forfeited. 

It is not stated in the pleadings, nor was it 
admitted by the claimants on the argument, 
that Great Britain has adopted regulations 
similar to those established by this act; and 
the claimants, therefore, in strictness of law, 
may be entitled to the objection that the con- 
struction insisted on by the government does 
not bring the vessel and cargo within the con- 
demnation of the statute. We think, how- 
ever, that if the navigation laws of Great 
Britain, notoriously restraining the trade in 
American vessels with her colonies, within 
limits more strict than the regulations of this 
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statute, are not to be judicially noticed by the 
court, the provisions of the convention be- 
tween the United States and Great Britain, 
■of the 3d of July, 1815, must be regarded as 
part of the law of the ease; and, in that con- 
vention, Great Britain reserves to herself, and 
adopts, by implication, regulations similar in 
this respect to those established by the act of 
-congress in question. 8 Stat. 228. 

It is admitted by the pleadings, that goods, 
wares, and merchandize, the growth, produc- 
tion or manufacture of the British East In- 
dies, have, since the passage of the act of 
■congress, been usually shipped for transporta- 
tion from the ports of the East Indies. The 
■district attorney, on the part of the govern- 
ment, accordingly contended, that the course 
of trade attempted in this instance, is prohib- 
ited to British vessels, first, by the direct lan- 
guage of the act of congress, and secondly, 
by its intent and policy, as gathered from an- 
tecedent and contemporaneous facts leading 
to its enactment. 

We think, upon general principles of law, 
that the question as to the construction and 
bearing of the act of congress, in this respect, 
is no longer an open one to the government. 
In September, 1817, on transmitting the act 
to the officers of customs throughout the 
United States, the secretary of the treasury 
instructed them that "the term 'country,' in 
the first section, is considered as embracing 
all the possessions of a foreign state, however 
widely separated, -which are subjected to the 
same executive and legislative authority. 
The productions and manufactures of a for- 
eign state, and of its colonies, may be import- 
ed into the United States, in vessels owned 
by the citizens or subjects of such state, with- 
out regard to their place of residence within 
its possessions." 

This exposition of the act does not appear 
to have been called in question or doubted 
by the United States until the 30th of June, 
1842, when an opinion was given by the attor- 
ney general as to its meaning and operation, 
■which, on the 6th of July, 1842, was transmit- 
ted by the secretary of the treasury to the 
■collectors of the customs. The secretary, in 
his circular, instructs the collectors to be gov- 
erned thereafter by the opinion of the attorney 
general, and "to take care that the penalties 
of the law are enforced in all cases coming 
under its provisions." The seizure in the 
present ease is made in execution of those in- 
structions. The attorney general intimates 
that the language of the first section of the 
act is not entirely free from ambiguity, but 
declares his opinion to be, "that it does not in 
any case authorize an indirect carrying trade 
by' foreign ships." He says: "The proviso 
was intended to restrain the privilege extend- 
ed to foreign vessels in the enacting clause. 
By this they are allowed, where they belong 
•wholly to the citizens or -subjects of that 
country of which the goods are the growth 
or manufacture, to bring these goods into our 
ports. By the proviso, this is confined to 



cases where a reciprocal privilege of the same 
kind is extended to our vessels." This inter- 
pretation of the act is entitled to the highest 
respect, and If we regarded it .as removing or 
meeting the difficulties raised on this issue, 
we should give it the most careful considera- 
tion. We should probably feel considerable 
hesitancy in accepting, as the true key to the 
interpretation of the act, the idea put forth in 
the opinion, that the enacting clause extended 
a privilege to foreign vessels, and that the 
proviso confined it to cases where a reciprocal 
privilege of the same kind was extended to 
our vessels. It rather appears to us, that the 
natural reading of the act gives it a retalia- 
tory and prohibitive character, restrained by 
the proviso from being enforced against any 
nation not having adopted like prohibitions or 
restrictions against the United States. But 
we forbear an examination of this point, be- 
cause the case submitted to the attorney gen- 
eral had none of the features marking this. 
That was the case of a Belgian vessel which 
imported into the United States a cargo from 
Buenos Ayres, the product of the latter coun- 
try; and the question to be decided was 
whether such indirect trade was open to her 
in articles of foreign growth or production. 
The attorney general was of opinion, that the 
act of the 1st of March, 1817, did not author- 
ize it The case would have been apposite, 
if the Belgian ship had been laden, at her 
home port in Europe, with productions of a 
Belgian colony or territory in the East or 
West Indies or in Africa, and if the United 
States were debarred from importing the 
same goods, except directly from the place of 
their production. There is no evidence before 
us that the treasury department, or the offi- 
cers of the customs, have, since the act of 
1817, arrested or questioned importations of 
colonial products, made in vessels of the moth- 
er country, from her home ports; and we 
must regard the contemporary exposition of 
the act given by the secretary of the treasury 
as the one acquiesced in and put in practice 
by the government from that period, except 
in the instance above referred to; and there 
is no evidence before us, that the attorney 
general's interpretation hns ever been enfor- 
ced in a case similar to this. 

We hold the government, if not all other 
parties, to be now precluded, by that long 
usage and practical construction of the law, 
from questioning its correctness and dis- 
turbing the course of its execution. Ad- 
mitting that, on the face of the act, it is 
doubtful whether the trade now attempted 
to be prosecuted can be allowed; or even 
conceding that the intention of the statute 
to the contrary is manifest, and that the 
treasury department misapprehended and 
misinterpreted its provisions, in the instruc- 
tions of September, 1817, we think the set- 
tled rules of law, and the principles govern- 
ing the interpretation of human language, 
with whatever solemnity and to whatsoever 
purpose it is employed, require us to adopt 
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and adhere to the contemporaneous con- 
struction, corroborated by an undeviating 
usage of thirty years, as that which must 
bo applied to the statute and govern the 
ease. We deem it unnecessary to state ar- 
guments or to analyze cases supporting 
this proposition. The principle is recognized 
and illustrated by the highest legal authori- 
ties. Dwar. St. 693; Bac. Abr. "Statute," 
I, 5; 3 Pick. 517. The supreme court of 
the United States has given the most solemn 
sanction to the doctrine, in declaring that a 
contemporary exposition of the constitution, 
practised and acquiesced in for a period of 
years, fixes its construction (Stuart v. Laird, 
1 Cranch [5 U. S.] 299), and, in pronouncing 
the practical construction of a statute, to be 
the one which must be enforced, although 
clearly unauthorized by the terms of the 
law itself (McKeen v. Delancy's Lessee, 5 
Cranch [9 U. S.] 22). In the first case, the 
period of acquiescence had been compara- 
tively of short duration— about twelve 
years. The supreme court of Massachu- 
setts, in a case most maturely considered, 
held that "a contemporaneous, is generally 
the best construction of a statute. It gives 
the sense of a community, of the terms made 
use of by the legislature. If there is am- 
biguity in the language, the understanding 
and application of it, when the statute first 
comes into operation, sanctioned by long ac- 
quiescence on the part of the legislature 
and judicial tribunals, is the strongest evi- 
dence that it has been rightly explained in 
practice. A construction under such cir- 
cumstances becomes established law." 
Packard v. Richardson, 17 Mass. 144; Rog- 
ers v. Goodwin, 2 Mass. 477. 

The navigation law, adopted by congress 
in 1817, would be one eminently calculated 
to attract the notice of the business com- 
munity. It provided for cases of deep pub- 
lic moment; and most especially has it tend- 
ed to meet in some degree the embarrass- 
ment which our trade suffered from the 
navigation laws of Great Britain, and from 
her commercial regulations affecting inter- 
course with her colonies. These had been 
topics of agitating interest in the negotia- 
tions between the two countries preceding 
the war of 1812, and in those leading to the 
termination of that war and the adjustment 
of new relations of peace. The Fourteenth 
congress, which came into power with the 
close of the war, must have been strongly 
imbued with the common tone of feeling, 
and familiar with the state of those commer- 
cial regulations as enforced by Great Brit- 
ain and with their effect upon the interests 
of the United States. The president, in his 
message to congress on the 3d of December, 
1816, adverted in strong language to the 
state of trade with the British colonies out 
of Europe, its partial and injurious bearing 
on our navigation, and the refusal of that 
government to negotiate on the subject. The 
merchants of New- York and Portland mem- 



orialized congress on the subject, urging 
that importations of goods, &c, into the 
United States, should be prohibited, "ex- 
cept in vessels of the United States, or in 
vessels built by, and actually belonging to 
the citizens or subjects of the nation in 
which such articles have been produced or 
manufactured, &c." 11 Niles' Register (2d 
Sess.) 273; 14th Cong. Doc. No. SI. 

It is not supposable, that in this aroused 
state of public opinion, the exposition placed 
by the secretary of the treasury on the act 
of March, 1817, could escape the notice of 
the executive and legislative branches of 
the government, and of the community at 
large; and that construction, therefore, un- 
der those circumstances, stands augmented 
with presumptions supporting its justness, 
stronger in force than even the lapse of thir- 
ty years' acquiescence. It is not to be 
credited that the president, congress, and 
the whole body of merchants, would permit 
an interpretation of the statute, which fail- 
ed to carry out the spirit and meaning of its 
enactment, to govern our trade and reve- 
nues and it is difficult to put a case where 
contemporaneous construction could, with 
more confidence and justness, be relied up- 
on as the expression of the true meaning of 
a law. 

We feel, therefore, that we could, with 
great propriety, rest the decision of this case 
upon the application of that principle, as rec- 
ognized and enforced in the authorities re- 
ferred to, and supported by the special cir- 
cumstances surrounding this law. But in 
a case presenting a question of grave import 
to our own mercantile interests, and also to 
the relations between the United States and 
Great Britain, we have considered it proper 
to examine with attention the statute itself, 
aided by the arguments of the respective 
counsel, and shall proceed to assign briefly 
the reasons leading us to the conclusion 
that the construction heretofore adopted is 
correct and should still be adhered to. 

It seems to be maintained on the part of 
the United States, that the act should be 
understood to restrain the importation by 
British vessels, to articles, the production 
or manufacture of her European possessions, 
and to compel the productions and manu- 
factures of her dependencies out of Europe, 
to be brought here in vessels belonging to 
the place of production or manufacture. 
This construction is founded upon the as- 
sumed import of the term "country," em- 
ployed in the act, in connection with the 
supposed policy of the statute to establish 
a condition of reciprocity in respect to the 
navigation and trade of the cquntry, where 
that was not already regulated by the con- 
vention of July 3, 1815. 

It may be admitted that the term "coun- 
try," used in the act, in its primary mean- 
ing, signifies place, and, in a larger sense, 
the territory or dominions occupied by a com- 
munity, or even waste and unpeopled sections 
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or regions of the earth; but its metaphorical 
meaning is no less definite and well under- 
stood, and, in common parlance, in historical 
and geographical writings, in diplomacy, 
legislation, treaties, and international codes, 
not to refer to sacred writ, the word "coun- 
try" is employed to denote the population, 
the nation, the state, the government, hav- 
ing possession and dominion over the coun- 
try. Thus Vattel says: "The term country 
seems to he well understood by everybody. 
However, as it is taken in different senses, 
it may not be unuseful to give it here an 
exact definition. It commonly signifies the 
state of which one is a member." "In a 
more confined sense, this term signifies the 
state, or even more particularly the town 
or place of our birth." Vatt Law Nat bk. 
1, c. 9, § 122. "When a nation takes posses- 
sion of a distant country and settles a col- 
ony there, that country, though separated 
from the principal establishment or mother 
country, naturally becomes a part of the 
state, equally with its ancient possessions. 
Whenever, therefore, the political laws or 
treaties make no distinction between them, 
every thing said of the territory of a nation 
ought also to extend to its colonies." Id. 
bk. 1, c. 18, § 210. The whole of a country 
possessed by a nation and subject to its 
laws, forms it territories; and it is the com- 
mon country of all the individuals of the 
nation. Id. bk. 1, c. 19, § 211 

It is very apparent, upon the provisions of 
the act of 1817, that congress understood and 
used the term "country" in the enlarged sense 
given by Vattel. Thus "nation," in the pro- 
viso to section 1, "foreign prince or state" in 
section 3, and "foreign power" in section 4, all 
represent, in their connection, the same idea 
as "country" in the first section. The special 
designation of "citizens or subjects," does not 
mark with more precision that the law had 
reference to political powers and agencies, than 
does the mere word "country,"— the thing con- 
taining, being, by a familiar form of speech, 
used for that which it contains; and besides, 
persons could, with no propriety of language, 
be styled "citizens or subjects of a country," 
without understanding "country" to mean the 
state or nation, and not merely a section 
or portion of territory belonging to the nation. 
So, in the preamble to the convention of 1815, 
"countries," "territories" and "people," are 
used by the two governments as having one 
import; and, in the first article, "territories" 
is employed as the correlative of "inhabit- 
ants." Other instances are frequent in our 
statutes and treaties and diplomatic corre- 
spondence, in which foreign countries and ter- 
ritories are referred to as the people, state or 
nation, occupying and governing them. 

But, in the present case, it seems to us 
that the phraseology of the first section of 
the act, indicates, more distinctly even than 
the use of the ordinary word "country," that 
the regulation had a view to foreign govern- 
ments and nations, and their vessels, and not 
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to the localities within which the individual 
owners might reside or where the vessels 
might be employed. The expression of the 
law is: "In such foreign vessels as truly and 
wholly belong to the citizens or subjects of 
that country of which the goods are the 
growth, production or manufacture." It has 
been shown that, by the well known princi- 
ples of public law, colonies are parts of the 
dominion and country of the parent state, and 
the inhabitants are her subjects and citizens. 
It follows, as a necessary consequence of that 
relationship, that there can be no citizens or 
subjects of the colonies, as distinct and sep- 
arate from the mother country, and that they 
can possess no shipping, which, in its char- 
acter, ownership or employment, will be for- 
eign to other nations, in any sense other than 
as belonging to their common country. By 
the English law none but vessels wholly 
owned by British subjects resident within 
the British dominions, can be registered. 
Holt, Shipp. c. 2, §§ 3, 5; WUk. Shipp. 240, 
248. Congress thus most manifestly had 
reference to the nationality of vessels in the 
designation of them as "foreign," because the 
vessels must truly and wholly belong to cit- 
izens and subjects,— terms necessarily import- 
ing a state or government to which such own- 
ers appertain. This consideration, further- 
more, supports the interpretation placed by 
the court upon the word "country," for the 
term is introduced into this law in connection 
with expressions demonstrating that the ship- 
ping interest and products of foreign states 
were in contemplation, and not merely of the 
parts or places where the products were 
grown or the ship owners resided. 

The "Act to Regulate Trade in Plaster of 
Paris," passed March 3, 1817 (3 Stat 361), 
strongly imports that the navigation act of 
the 1st of March, was intended to have ap- 
plication to the foreign state, and not to 
any of its particular members or parts, and 
is a significant exposition of its scope and 
purpose, as viewed by congress. The two 
enactments were of a kindred character in 
their subject matter, and the later one, if 
not both of them, was in effect aimed at the 
restrictions of the British navigation laws. 
There were circumstances in the regulation 
of the Nova Scotia plaster trade, particularly 
offensive to this country, and congress, two 
days after enacting the law in question, passed 
a special act providing: "That no plaster of 
Paris, the production of any country, or its 
dependencies, from whieh the vessels of the 
United States are not permitted to bring the 
same article, shall be imported into the United 
States in any foreign vessel." [3 Stat 61.] 
It is to be remarked upon this statute, that it 
was wholly supererogatory, if the construction 
now claimed on the part of the United States 
for that of the 1st of March, is correct; be- 
cause the interdiction of the prior law, being 
universal, would necessarily include this par- 
ticular description of importation in foreign 
vessels, it being denied in return to vessels of 
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the United States. A strong presumption is 
thus afforded that congress did not intend, by 
the act of the 1st of March, to exact and en- 
force a reciprocity of privileges with foreign 
vessels, in the trade to and from foreign 
countries, in the sense of giving our vessels 
the right to bring foreign products from any 
port of a foreign country, from which the ves- 
sels of that country might import them. It 
denotes, moreover, that congress considered 
it necessary to designate dependencies as 
places of production, when it was intended 
to discriminate them from the mother coun- 
try; and also impressively shows, that con- 
gress understood the antecedent act as au- 
thorizing the importation of plaster of Paris 
in foreign vessels, from countries and their 
dependencies from which the vessels of the 
United States were not permitted to bring 
the same article. That such was the under- 
standing and aim of congress is more dis- 
tinctly manifested by the act passed the suc- 
ceeding session, and which will be adverted 
to hereafter. 

The grievance under which our navigation 
labored was, clearly, not the carrying trade 
of the East India colonies of Great Britain, 
nor the direct trade between them and the 
United States. Those subjects were em- 
braced in the then recent convention of 1815, 
and we had given and accepted stipulations 
regulating both. We yielded to Great Britain 
the exclusive right, as to us, to carry on the 
coasting and foreign trade to and from those 
dependencies, expressly agreeing that the 
vessels of the United States should not carry 
any article from the ports to which they 
were admitted, to any port or place except to 
some port or place in the United States where 
it should be unladen. Convention of July 3, 

1815, article 3. In the message of the presi- 
dent to congress, and the memorials of mer- 
chants, before cited, no reference was made 
to British regulations of the East India 
trade, as injurious to us or objectionable. 
Nor was it suggested that the carrying trade 
of Great Britain from her colonies was cause 
of complaint on our part, further than that 
it indirectly aggravated the injury of our 
exclusion from the direct trade. But what 
Mr. Madison and the merchants pointed to 
as oppressive to our navigation, was its total 
exclusion from a direct trade with the col- 
onies. The president said: "The British 
government enforcing now, regulations which 
prohibit a trade between its colonies and the 
United States in American vessels, whilst 
they permit a trade in British vessels, the 
American navigation suffers accordingly; and 
the loss is augmented by the advantage 
which is given to the British competition 
over the American, in the navigation between 
our ports and the ports in Europe, by the 
circuitous voyage enjoyed by the one and not 
enjoyed by the other." Message, Dec. 3, 

1816. This wrong, of course, was committed 
in respect to other dependencies of Great 
Britain than the East Indies; for, the second 



section of the retaliatory act of April 18, 
1818 (3 Stat 432), specially passed to counter- 
vail the English colonial navigation laws (14 
Niles' Reg. Ill), saves all the provisions of 
the convention of July 3, 1815. 

Congress, in the first measure adopted, 
seems to have stopped at the point of re- 
striction to which our trade had been sub- 
jected by foreign powers, and to have intend- 
ed the law to be applicable to all nations with 
whom we had commercial intercourse. They 
in substance adopted the English navigation 
act of 12 Car. II. c. 18. Reeves, Shipp. pt 1, 
p. 107; 1 Chit. Commer. Law, c. 6. It was 
notorious that the operation of the act of 
March 1, 1817, under its proviso, would in 
effect be limited to British navigation. That 
this act was not designed to meet the mis- 
chiefs suffered by our trade under the regu- 
lations of the British colonial policy, is, 
therefore, indicated plainly by the subsequent 
act of March 3, 1817, and appears to us to be 
demonstrated by the provisions of the act of 
April 18, 1818, before referred to, and the 
two acts supplementary and in addition there- 
to, passed May 15, 1S20, and May 6, 1822 
{3 Stat 602, 681). These statutes, contain- 
ing the most rigorous inhibitions on the intro- 
duction, directly or indirectly, of the produc- 
tions of British colonies into the United 
States, in British vessels, when not allowed 
to be imported in return with equal privileges 
in vessels of the United States, are plainly 
limited to the British "West India and North 
American dependencies. Rep. of Comm., 11 
Mies' Reg. 111. We think these various en- 
actments, made under the suggestion of the 
executive, at the instance of our shipping 
merchants, accompanied by earnest diplo- 
matic efforts and expostulations, in respect 
to the trade with the English dependencies 
in North America and the West Indies, con- 
clusively support the meaning originally ap- 
plied to the act of March 1, 1817, and which 
we adopt— that it docs not render illegal 
the trade attempted in this instance. 

We perceive nothing in the provisions of the 
second clause of the first section of the act 
of March 1, 1817, bearing upon this question. 
The information avers that the productions 
of the East Indies have usually been first 
shipped for transportation from the ports of 
the East Indies, and the plea in substance ad- 
mits the fact. Yet as already indicated, the 
act in our judgment does not exact a direct 
trade from the port of production or usual 
shipment, when the importation is in a vessel 
belonging to the country in which the goods 
are produced. It places no limitation of 
place upon her right to bring the produc- 
tions of her own country. If a foreign ship 
were to engage in such carrying trade, the 
act might probably require that her voyages 
should be from a home port, which should 
also be the country from which such goods, 
wares or merchandize can only be, or most 
usually are, first shipped for transportation. 
But we do not undertake to define the effect 
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or application of this clause, further than to 
say, that it does not restrain the exportation, 
in vessels owned by citizens or subjects of 
the country, to the port of production or usual 
shipment in that country. 

We are also led to observe upon the pro- 
viso, that it does not appear from the plead- 
ings, or any regulations of trade made by 
Great Britain which we have examined, 
that she prohibits the importation, in vessels 
of the United States, of the productions of 
our territories or dependencies, shipped fro'm 
a port of the United States to which they 
had been transported from the place of pro- 
duction. Nor does it appear that vessels of 
the United States are prohibited by the Brit- 
ish government, from importing into this 
country from England, goods, wares or mer- 
chandize, the growth, production or manu- 
facture of her East India dependencies. As 
already intimated, therefore, there is ground 
for doubt, whether, upon the construction of 
the act assumed on the part of the govern- 
ment, a case is made showing any violation 
of its provisions by the importation in ques- 
tion. 

Without adverting to many other topics of 
argument, opened by the case and discussed 
by counsel, the defence made by the special 
pleas is, in our judgment, a bar to the action; 
and the demurrers taken on the part of the 
United States must be overruled, and the 
vessel and her cargo be discharged from ar- 
rest and delivered up to the claimants. 

[July 3, 1847. It being considered by the 
court, that the matter specially pleaded by 
the claimants to the libel and information 
filed in this cause, amounts in law to a bar 
thereof, and to the prosecution aforesaid for 
the matters in the said libel specified,— it is 
ordered by the court, that judgment be ren- 
dered for the claimants, upon the demurrer 
interposed on the part of the plaintiff to the 
plea aforesaid. It is further ordered by the 
court, that the said ship, her tackle, apparel 
and furniture, and the cargo in the pleadings 
specified, be discharged from arrest in this 
cause, and be delivered up to the claimants 
therein.! 2 

[Subsequently the collector of the port of 
New York made an application for a certificate 
of reasonable cause of seizure. The court de- 
cided that he was entitled to the certificate, al- 
though there had been laches in making appli- 
cation for the same. Case No. 16,130.] 



Case No. 16,130. 

UNITED STATES v. The RECORDER. 

[2 Blatchf. 119.] 1 

Circuit Court, S. D. New York. Nov. 23, 1849. 

Navigation Laws— Seizures by Collector — Cer- 
tificate op Pkobable Cause — Costs. 

1. Where a vessel was seized by a collector 
for an alleged violation of the navigation laws 

2 [Prom 5 N. Y. Leg. Obs. 286.] 
1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 



of the United States, but was discharged from 
arrest by this court on a hearing of the libel 
filed against her, on the ground that the stat- 
ute had not been violated, and the collector 
afterwards applied to the court, under section 
1 of the act of February 24th, 1807 (2 Stat. 
422), for a certificate of reasonable cause for 
the seizure, and it appeared that the vessel was 
seized upon a construction of the statute adopt- 
ed by the secretary of the treasury, in con- 
formity with the opinion of the attorney-gen- 
eral, and that the collector acted under the 
instructions of the former officer in making the 
seizure* Held, that the certificate must be 
granted. 

2. It makes no difference whether the collector 
acted under a mistake as to facts on which he 
had reason to rely, or as to the law. 

3. A reasonable ground of suspicion is rea- 
sonable cause for a seizure. 

[Cited in Averill v. Smith, 17 Wall. (84 U. 
S.) 93; Stacey v. Emery, 97 U. S. 646.] 

4. Where the application for the certificate 
was not made until more than two years and 
four months after the decision of the cause, 
and until after the claimant had brought suit 
against the collector for the seizure: Held that, 
although the lapse of time was not a bar to 
the application, yet, as there had been laches 
in not making it until after the claimant had 
brought such suit and incurred consequent ex- 
penses, those costs must be paid him. 

This was an application on the part of the 
collector of the port of New-York, for a cer- 
tificate of reasonable cause of seizure. The 
application was made in pursuance of the 
provisions of the 1st section of the act of 
February 24th, 1807 (2 Stat. 422). The ves- 
sel had been seized by the collector as for- 
feited to the United States under the act of 
March 1st, 1817 (3 Stat 351), for an alleged 
violation of that act, and a libel filed praying 
her condemnation. On demurrer to special 
pleas, the vessel was ordered to be dischar- 
ged from arrest and delivered up to the 
claimants. [Case No. 16,129.] This applica- 
tion was not made until more than two years 
and four months after the decision of the 
cause, and until after the claimants had 
brought suit against the collector for the 
seizure. 

Before NELSON, Circuit Justice, and 
BETTS, District Judge. 

BETTS, District Judge. The omission to 
apply for this certificate on the decision of 
the cause, or for the period which has since 
elapsed, is not set up as a bar to the appli- 
cation; and the motion must stand, as to its 
merits, on the same footing as if it had been 
made at the earliest appropriate opportunity. 

The seizure of the vessel was made upon a 
construction of the act of March 1st, 1817, 
adopted by the secretary of the treasury, in 
conformity with the opinion of the attorney- 
general. This court decided, on the hearing 
of the cause, that there had been no viola- 
tion of the statute, and discharged the ves- 
sel from arrest. The case turned upon the 
construction of the statute, and of the con- 
vention between the United States and Great 
Britain, of July 30th, 1815 (8 Stat. 228), and 
presented points of considerable intricacy and 
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difficulty. The official opinion of the law of- 
ficer of the government to the head of a 
department, and the instructions of that de- 
partment to the collector, afforded to that 
officer a fair reason for believing that the 
law had been infringed, and will, in a moral 
point of view certainly, excuse his having 
obeyed those instructions in seizing the ves- 
sel. 

It makes no difference whether the collect- 
or acted under a mistake as to facts on which 
he had reason to rely, or as to the law. This 
has been explicitly settled by the supreme 
court TL S. v. Riddle, 5 Cranch [9 U. S.] 
311. The court say: "A doubt as to the true 
construction of the law is as reasonable a 
cause for seizure as a doubt respecting the 
fact." A reasonable ground of suspicion, less 
than evidence which would justify a con- 
demnation, is probable cause for a seizure. 
Munns v. Dupont [Case No. 9,926]; Locke v. 
U. S-, 7 Cranch [11 U. S-] 339; The George 
[Case No. 5,328]. 

We think that the collector is entitled to a 
certificate of probable cause. But, as there 
has been laches in not applying for it until 
after suit has been brought by the claimants 
and expenses have consequently been incur- 
red by them, we shall direct that those costs 
be paid them. 



Case Mo. 16,131. 

UNITED STATES v. RECTIFYING ES- 
TABLISHMENT. 

[11 Int Rev. Rec. 46.] 

District Court, N. D. Mississippi. 1870. 

Integral Revenue — Special Tax— Information 
of Forfeiture. 

1. In omission to pay taxes imposed by the 
revenue laws, intention to so omit or to de- 
fraud the United States, forms no part of the 
offence. The offence is constituted if it be 
averred and proved: 1st, that the business was 
carried on, and 2d, that the special tax was 
not paid. 

2. To constitute a violation of section 44, Act 
July 20, 1868 [15 Stat. 143], it need only be 
proved that the business was carried on with- 
out payment of the special tax therein imposed. 
To a count alleging these facts, it is not a 
sufficient demurrer that it is not averred that 
said special tax was assessed, or that payment 
was demanded and refused, or neglected to be 
paid. 

[This was an information of forfeiture 
against a rectifying establishment, and the 
fixtures, apparatus, and liquors found there- 
in, which are claimed by S. Sloss & Co. On 
demurrer to the information.] 

E. Hill, U. S. Atty. 

Messrs. Inge, Beene, Reynolds, Boon, and 
others, for claimants. 

HILL, District Judge. The* questions now 
presented arise upon the demurrer of claim- 
ants to the information filed by the district 
attorney, on behalf of the United States. 

The first and second counts, consisting en- 
tirely of recitations of the different provi- I 



sions of the act approved July 20, 1868, im- 
posing, a tax on distilled spirits, tobacco, and 
for other purposes, need not be noticed. 

The third count charges that said claim- 
ants were carrying on the business of recti- 
fying spirituous liquors in their establish- 
ment seized, under the firm name and style 
of S. Sloss & Co., and were in November, 

1868, furnished with the books required by 
the act of July, 1868, and that they knowing- 
ly and wilfully neglected and omitted to 
make the entries therein, as required by 
said act in section 45 thereof, and that there- 
by the property seized became forfeited to 
the United States. The causes of demurrer 
stated to this count are: 1. That no forfei- 
ture is imposed by this section of said act. 
2. That there is no time stated when the liq- 
uors were received, or sent out, for which 
the entries were omitted to be made. 3. That 
it is not stated from whom the liquors were 
received or to whom sent. It is admitted by 
the district attorney that section 45 does not 
make the forfeiture of the property a part of 
the penalty, but it is claimed that the omis- 
sion stated does work a forfeiture under the 
96th section of the act; but by reference to 
the provisions of that section, I am satisfied 
such is not the case. That section by its 
terms was intended only to embrace such 
portions of the act as required something to 
be done or forbid the doing of something, 
when the act done or omitted to be done was 
knowingly and wilfully done or omitted, and 
for the doing or omitting to do which no spe- 
cific penalty was imposed by any other pro- 
vision of the act For the neglecting or omit- 
ting to make the entries required by section 
45, the penalty is fixed by the section itself 
to be a fine of not less than one hundred dol- 
lars nor more than five thousand dollars, and 
imprisonment for not less than three months 
nor more than three years. Such being the 
case, the 96th section has no application to 
this offence, and this cause of demurrer is 
well taken; but the second and third causes 
are not well taken. It is not necessary to 
aver the time the liquors were received or 
sent out, or from whom received, or to whom 
sent; if the claimants made the proper en- 
tries, as they should have done, they have 
the proof to meet any charges of omission 
that may be attempted to be established by 
the proof; but for the first cause the demur- 
rer to this count must be sustained. 

The fourth count need not be noticed, it be- 
ing only a recitation of the provisions of the 
44th section of the act, the violation of 
which is averred in the fifth count 

The fifth count avers that said rectifying- 
establishment was run and carried on by 
said S. Sloss & Co., from the 1st day of May, 

1869, until the 1st day of July, 1869* without 
having paid the special tax imposed by the 
act approved July 20, 1868. The causes of 
demurrer to this count are: 1. That said 
count does not aver an intent to defraud the 
United States out of said tax. 2. That it is. 
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not averred what particular tax was neglect- 
ed to be paid. 3. That said count is too 
vague, general, and uncertain to require an 
answer. 4. That it is not averred that said 
special tax was assessed, or that payment 
was demanded and refused, or neglected to 
be paid. By reference to section 44, 1 am sat- 
isfied that three distinct offences are created. 
The second and third refer only to distillers, 
and need not be noticed here; the first is that 
any person who shall carry on the business 
of a distiller, rectifier, compounder of liquors, 
wholesale liquor dealer, retail liquor dealer, 
or manufacturer of stills, without having 
paid the special taxes required by law, shall 
for every such offence be fined not less than 
one thousand dollars nor more than five thou- 
sand dollars, and imprisoned not less than 
six months nor more than two years; and 
further, that all distilled spirits or wines, 
and all stills or other apparatus, fit or intend- 
ed to be used for the distillation or rectifica- 
tion of spirits or for the compounding of 
liquors owned by such person, wherever 
found, and all distilled spirits or wines and 
personal property found in the distillery or 
rectifying establishment, or in the store or 
other place of business of the compounder, 
or in any room, building, yard, or enclosure 
connected therewith, and used with or con- 
stituting a part of the premises, and all the 
right, title, or interest of such person in the 
lot or tract of land in which said distillery is 
situated, etc., shall be forfeited to the United 
States. The forfeiture of the real estate is 
confined to distillers, but not so as to the 
spirits and apparatus for distillation, recti- 
fication or compounding of liquors found on 
the premises owned by the person carrying 
on either of the kinds of business enumerat- 
ed. It has been earnestly urged by claim- 
ants' counsel, there is no violation of this sec- 
tion, unless there was an intention to de- 
fraud the United States out of the tax or 
some part of it; but this position is untena- 
ble. Some offences are by omission, others 
by commission; ordinarily the former is 
without intention, and most usually the lat- 
ter is by intention. When intention consti- 
tutes the whole or in part the offence, it must 
be alleged and proved; but to constitute the 
offence charged in this count but two things 
are necessary to be averred and proved: 
First, the carrying on the business; and sec- 
ondly, that the special tax was not paid as 
required by law. The second cause presents 
no greater difficulty; the special tax imposed 
by the act referred to is found in the 59th 
section, which is, for every 200 barrels or 
less, the sum of §100.50 on each barrel in 
excess of 200 barrels. To the third cause it 
may be said that there is no uncertainty or 
vagueness of which claimants can complain. 
The fourth cause presents a question of more 
difficulty. Although the ruling of one of my 
brother Judges at first view would indicate 
that to create a violation of this section an 
assessment and neglect to pay the tax on de- 



mand are necessary, yet when that opinion is 
closely examined its principle will not apply 
to this case. That was in the case of a dis- 
tiller who had given his bond, which had 
been accepted and approved, and secured the 
payment of the tax; and with all due respect 
for the learning and ability of the judge who 
decided the case, I must say his reasoning, 
even in the case stated, is far from convin- 
cing to my mind. It was with him, as he 
states, a question of first impression; he ad- 
mits that the giving of the bond was a pre- 
requisite to commencing business. I can see 
no distinction between giving of the bond 
and the payment of the special tax. Every 
man engaged in the business for which this 
tax is imposed is presumed to know the law, 
and that whether he rectifies much or little 
he must pay a special tax of one hundred dol- 
lars, and how much more depends upon 
quantity rectified, of which he is required to 
make his monthly reports, so that he himself 
knows at the end of each month what is due 
if anything. His books, if the proper entries 
are made, show exactly what is due; and if 
he commences without the payment of the 
one hundred dollars, or continues after the 
additional tax has become due, and without 
its payment, he renders himself liable to the 
penalties imposed. In considering these 
questions presented in this and similar cases, 
I have not turned a deaf ear to the earnest 
and zealous appeals made by the numerous 
and able counsel to the clemency of the 
court, to give the most liberal construction 
in favor of the manufacturers and dealers in 
spirituous liquors, and for the reason that a 
strict construction would not only ruin claim- 
ants and those engaged in the business, but 
would retard this kind of manufacture in the 
state. I regret exceedingly to witness the 
ruin of individuals, but all good men must re- 
gret still more to see the laws violated with 
impunity, and the tax-payers of the state and 
nation required to pay additional taxes for 
the purpose of making up for those who de- 
rive all the profits that others do, and neglect 
to pay their part to defray the expenses of 
the government which gives them the same 
protection. "Without intending to be severe, 
I must say that the man engaged in making 
or handling an article, the use of which only 
tends to destroy the constitution and lives 
of his fellow men, would receive but little 
sympathy on the ground that if required to 
desist, it would be his financial ruin; and 
with all due respect for the many honorable 
men engaged in the manufacture and sale of 
spirituous liquors, it is apparent that the use 
of a very large proportion of the liquors 
made and used in this country not only ruins 
the consumer, but destroys the peace, happi- 
ness, and prosperity of all with whom he is 
connected. But little can be truthfully urged 
in behalf of the manufacture of the article 
in this state, at least when the grain that 
goes to make the liquor can be so much bet- 
ter applied to feed the hungry. Those who 
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see proper for the sake of the money, and no 
other object can be perceived, to engage in 
these pursuits, take upon themselves all the 
risks of a violation of the law; and if no pen- 
alties are imposed except those plainly pro- 
vided in the law, they ought not to complain 
at its enforcement. The demurrer to the 
count is not well taken, and is therefore 
overruled. 

The sixth count in substance, states that 
said claimants under the firm name of S. 
Sloss & Co., carried on said business as com- 
pounders of liquors, and also as wholesale 
dealers in liquors, without having paid the 
special tax therefor. The ground of demur- 
rer stated is, that it charges two distinct of- 
fences, and that the pleading is therefore 
double. The averment that they carried on 
the business as compounders of liquors is 
simply surplusage. The act approved April 
10, 1869 [16 Stat 41], provides that all com- 
pounders of liquors shall be taken and held 
as rectifiers. The time charged in which the 
violation is alleged to have been committed 
was subsequent to the approval of the act; 
consequently that offence could not then have 
been committed, but that averment is regarded 
as surplusage. The count is good, as charging 
the parties with having carried on the busi- 
ness as wholesale dealers in liquors, without 
having paid the special tax therefor. The 
result, therefore, is that the demurrer to this 
count is not well taken and must be overrul- 
ed. 

The district attorney, if he desires it, may 
amend the sixth count by striking out so 
much of it as applies to the compounding of 
liquors. As before stated, the first, second, 
and fourth counts charge no offence, and re- 
quire no answer, and may be regarded as 
surplusage, and can only become important 
as a question of costs, in the event that judg- 
ment should be rendered against the claim- 
ants for costs. 



Case No. 16,132. 

UNITED STATES v. HECTOR et al. 

[5 McLean, 174.] i 

Circuit Court, D. Ohio. Oct. Term, 1850. 

State and Federal Courts — Conflicts of Juris- 
diction — Criminal in Custody. 

[When a person is in custody under the state 

authority, this court has no power to take the 

accused from such custody; nor has a state 

court power to remove, by a habeas corpus, a 

defendant from the custody of a court of the 

United States.] 

[Cited in U. S. v. McClay, Case No. 15,660.] 

[Cited in brief in Ex parte Holman, 28 Iowa, 

94.] 

The defendants [Nelson Rector and Smith 
A. Ellis] are charged, in this court, of count- 
erfeiting the coin of the United States. They 
are now in jail, on a criminal charge under 
the process of the state court; and a mo- 

i [Reported by Hon. John McLean, Circuit 
Justice.] 



tion is made in behalf of persons who were 
bail for their appearance at this term, for a 
habeas corpus to bring the defendants before 
this court, and from the custody of the state. 
THE COURT said, where a person is in 
custody under the state authority, this court 
has no power to take the accused from such 
custody; nor has a state court power to re- 
move by a habeas corpus a defendant from 
the custody of a court of the United States. 
A habeas corpus should be applied for to the 
state court with the view of bringing the de- 
fendants, by the order of that court, before 
this court, to answer the charges against 
them here; after which they can be remand- 
ed to the state court. Or, if the defendants 
shall be first tried in the state court, this 
court can direct a capias to the marshal to 
arrest them, so soon as they shall be dis- 
charged from their present imprisonment 
Under the circumstances, no step will be tak- 
en against the bail in this court After the 
release of the defendants from state custody, 
the bail here will be liable for their appear- 
ance. Their recognizance will be continued. 



UNITED STATES <REDMAN v.). See Case 
No. 11,631. 
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UNITED STATES v. REDY. 

[5 McLean, 358.] i 

Circuit Court, D. Ohio. Oct. Term, 1852. 

Cutting Timber on Public Lands— Indictment. 

1. Under the act of congress, it is not neces- 
sary to describe in an indictment for trespass 
on the public lands, every kind of timber that 
was cut. 

2. It is sufficient to name one or more species, 
and in the words of the statute allege other 
timbers. 

3. An indictment will lie for cutting timber 
on any of the public lands, though it may not 
have been reserved for naval purposes. 

Mr. Mason, U. S. Dist. Atty. 
Morton & Leland, for defendant 

OPINION OF THE COURT. This is an in- 
dictment for cutting walnut and other trees 
on the public lands of the United States. It 
was objected that no other timber except 
what is named in the indictment can be 
proved. But THE COURT held that under 
the allegation of other timber, proof other 
than walnut trees was admissible to the jury. 

An objection was also made, that an in- 
dictment would not lie for a trespass on the 
public lands, unless such lands had been re- 
served for naval purposes. But THE COURT 
ruled an indictment eould be sustained, un- 
der the decisions, for the cutting of timber 
on the public lands which had not been re- 
served for naval purposes. 

THE COURT instructed the jury must be 

i [Reported by Hon. John McLean, Circuit 
Justice.] 
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satisfied that the person who cut the timber, 
■was employed by the defendant, and that the 
timber was cut by his direction. If this be 
proved, the defendant is answerable, under 
the law, the same as if the defendant had in 
person committed the trespass. 

The jury found the defendant not guilty. 



Case No. 16,134. 

UNITED STATES v. REED. 

[2 Blatchf. 435; i 15 Law Hep. 42a] 

Circuit Court, N. D. New York. Oct., 1852. 

Federal Grand Juries — Selection and Quali- 
fications — State Laws — Challenges to Array 
— Venire — Discretion of Court — Evidence be- 
fore Grand Jury— Witnesses— Oath— Fugitive 
Slave Law. 

1. The judiciary act of September 24th, 1789 
(1 Stat 88, § 29), the act of May 13th, 1800 
(2 Stat 82), and the act of July 20th, 1840 
(5 Stat. 394), adopt the state regulations re- 
specting the procurement of grand and petit 
jurors to serve in the federal courts, and apply 
to those courts the state regulations respecting 
the qualifications and the exemptions of grand 
and petit jurors. 

[Approved in TJ. S. v. Tallman, Case No. 16,- 
429. Cited, contra, in U. S. v. Williams, 
Id. 16,716; TJ. S. v. Coppersmith, 4 Fed. 
199; Brewer v. Jacobs, 22 Fed. 234.] 

2. A challenge to a grand juror for favor, 
on the ground that he is the prosecutor or com- 
plainant upon a charge, or that he is a witness 
on the part of the prosecution, and has been 
subpoenaed or been bound in a recognizance as 
such, goes to the qualifications of the juror. 

3. A challenge to the array of the grand jury 
in a given case, on the ground that they have 
been selected, summoned and returned by a 
person unfit to summon an indifferent jury in 
the ease, touches the qualifications of the panel. 

4. Therefore, state regulations respecting 
such challenges are applicable in the federal 
courts. 

[Cited in TJ. S. v. Coppersmith, 4 Fed. 199; 
Approved in U. S. v. Tallman, Case No. 
16,429.] 

5. But peremptory challenges in criminal 
cases in -the federal courts are regulated by 
the common law. 

6. The absence of a venire for the summon- 
ing of a grand jury, in a case where it is re- 
quired, is a ground of challenge to the array. 

[Approved in TJ. S. v. Tallman, Case No. 16,- 
429; TJ. S. v. Antz, 16 Fed. 123; TJ. S. v. 
Richardson, 28 Fed. 69.] 

7. Challenges to the array of grand jurors 
are abolished by the laws of New- York, and 
are consequently also abolished in the federal 
courts in New- York. 

[Cited in TJ. S. v. Tuska, Case No. 16,550.] 

8. But still, where there has been any im- 
proper conduct on the part of the officers em- 
ployed in designating, summoning and returning 
the grand jury, an accused person who is preju- 
diced thereby has his remedy by motion to 
the court for relief. 

9. All objections, however, to the proceed- 
ings in the selection and summoning of grand 
jurors, over and beyond the right of challenge, 
are presented to the court for the exercise of its 

sound discretion, and, although there may be 
* 

i [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 



technical irregularities, it will not interpose, 
unless satisfied that the accused party is preju- 
diced by them. 
[Approved in TJ. S. v. Tallman, Case No. 16,- 

429; U. S. v. Terry, 39 Fed. 356.] 
[Cited in People v. Lauder, 82 Mich, 135, 
46 N. W. 964.] 

10. Under the act of August 8th, 1846 (9 
Stat 73, § 3), providing that no grand jury shall 
be summoned in the federal courts except up- 
on an order for a venire, to be made by a judge, 
a venire should be issued by the clerk of the 
court, in pursuance of the order. 

11. A verbal order given by a judge to the 
clerk in such case is sufficient, though no order 
be filed or entered of record. 

12. The omission to issue a venire in such 
case, if a ground of challenge to the array, ana 
if taken advantage of at the proper time, is 
fatal to the pannel. 

13. But if not a ground of challenge, or if 
the time for making the challenge be passed, 
it is only a ground for a motion to set aside 
the pannel for cause. 

14. The mere omission, however, to issue 
the venire, is not such cause, where the appli- 
cation is addressed to the sound discretion of 
the court. 

15. By the law of New-York (2 Rev. St p. 
724, §§ 27, 28), persons "held to answer," that 
is, arrested and held to bail to appear at the 
term of the court at which the grand jury 
attends, to answer such complaints as may be 
presented against them, are the only persons 
who can challenge either the array of grand 
jurors, or the individual grand jurors for favor. 

16. Where a party appeals to the sound dis- 
cretion of the court to set aside an indictment 
for irregularities in drawing or summoning the 
grand jury, he • must implicate the good faith 
of the officers concerned in discharging those 
duties. 

17. Those officers, in* New- York, are bound to 
use the state boxes and the state ballots in 
drawing grand jurors, as the same are furnish- 
ed to them by the state officers, and have no 
right to change or alter either. 

18. It is the uniform practice, in the federal 
and state courts, for the clerk and assistant of 
the district attorney to attend the grand jury 
and assist in investigating the accusations pre- 
sented before them. That practice must be re- 
garded as settled; but any abuse or improper 
conduct on the part of any person admitted to 
the grand jury, will be investigated by the 
court. 

[Cited in State v. Baker, 33 W. Va. 322, 10 
S. E. 640.] 

19. The court has no power to inquire into 
the mode in which the examination of wit- 
nesses was conducted before -the grand jury, 
for the purpose of invalidating an indictment 

20. It will inquire, however, into the man- 
ner of swearing the witnesses, when they are 
sworn in open court, and into the competency 
of the evidence, whether oral or documentary, 
and into the manner of authenticating the lat- 
ter species of evidence. 

21. Where witnesses before a grand jury are 
testifying in regard to facts about which they 
have previously made ex parte affidavits, it is 
not improper for them to consult those affida- 
vits, to refresh their recollection; nor is there 
any objection to their swearing -that certain 
facts, of which they have previously made 
statements on paper, are true. 

22. Evidence before a grand jury must be 
competent legal evidence, such as is legitimate 
and proper before a petit jury. 
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23. On a criminal charge against severai per- 
sons, for a participation in the rescue of a 
person from the hands of a public officer who 
held him in custody, the witnesses who were to 
testify before the grand jury were sworn in 
open court in the following manner: The clerk 
of the court was furnished with a general de- 
scription of the persons accused — "The United 
States v. M. S. and Others" — and then admin- 
istered to the witnesses this oath: "You, and 
each of you, do severally solemnly swear, that 
the evidence you shall give to the grand inquest 
touching charges against M. S., and others, 
concerning which you shall be interrogated, 
shall be the truth, the whole truth, and noth- 
ing but the truth. So help you God." Upon 
the testimony given under this oath, twenty- 
four bills of indictment were found against 
twenty-four different persons, one against each. 
No indictment was found against "M. S. and 
others," nor was any indictment found against 
any two persons jointly. On a motion by E. R., 
the defendant in one of the indictments, to 
quash it, cfn the ground that the oath was void 
as to him: Held, that the oath was free from 
objection. 

24. A general oath to give evidence touching 
criminal charges to be laid before the grand 
jury, without reference to any particular per- 
son, is unobjectionable. 

23. If the oath embraces one or more persons 
by name, whose cases are about to be laid be- 
fore the grand jury, and in respect to which 
the oath is administered, and nothing more, evi- 
dence cannot be given under it in support of 
any accusation against others. 

26. The ccurt has no power to revise the 
judgment of a grand jury upon the evidence, 
for the purpose of determining whether or not 
the finding was founded upon sufficient proof, 
or whether there was a deficiency in respect to 
any part of the complaint. 

[Cited in U. S. v. Terry, 39 Fed. 357.] 
[Cited in brief in Com. v. Bannon, 97 Mass. 
218.] 

27. When, under section 6 of the act of Sep- 
tember 18th, 1850 (9 Stat. 463), known as 
the "Fugitive Slave Act," a warrant is issued 
by competent authority, that is sufficient to 
justify the arrest and detention of the fugitive 
until he is discharged by due course of law, 
and any person concerned in rescuing or at- 
tempting to rescue such fugitive out of the 
custody of the law, subjects himself to the 
penalties of the act. 

This was a motion to quash an indictment 
found in the district court at Buffalo, in No- 
vember, ISol, and transmitted to this court. 
The indictment was founded upon the 7th 
section of the act of congress of September 
18th, 1850 (9 Stat. 464), commonly called the 
"Fugitive Slave Act," and the alleged of- 
fence consisted m rescuing from the custody 
of the United States marshal, at Syracuse, 
Jerry, a person lawfully in his custody under 
that act, as a fugitive from service or labor. 
The indictment contained two classes of 
counts — one averring that the person res- 
cued was held to service or labor in the 
state of Missouri, and was a fugitive from 
such service, and, as such in the lawful cus- 
tody of the marshal when the rescue took 
place— and the other averring that the per- 
son rescued ' was an alleged fugitive from 
service or labor, and was, at the time of the 
rescue, in the custody of the marshal, under 
a warrant duly issued by a United States 
commissioner under said act, he having ju- 



risdiction of the case, and proceedings being 
in progress before him under said warrant, 
to determine whether the person rescued was 
such fugitive or not. The motion was found- 
ed upon affidavits, and affidavits were read 
in opposition. The defendant [Enoch Reed] 
had not pleaded, but was now brought into 
court for the first time, and arraigned, nor 
had he been arrested, or held to answer in 
any way, before the indictment was found. 

David D. Hillis, for defendant, stated two 
general grounds for the motion: (1) Irregu- 
larities in obtaining the grand jury by which 
the indictment was found. (2) Irregularities 
in the proceedings by and before the grand 
jury, after they were empanneled. Under 
the first point he was proceeding to urge: 
(1) that there were irregularities on the part 
of the deputy marshal at Buffalo, in draw- 
ing the grand jury; (2) that one of the grand 
iurors was a volunteer, not having been sum- 
moned by the deputy marshal; (3) that no 
order was made by the district judge for a 
venire to summon the grand jury, as requir- 
ed by the 3d section of the act of congress of 
August 8th, 1846 (9 Stat. 73); (4) that no 
venire or precept was issued by the clerk of 
the court to the marshal, authorizing him to 
summon the grand jury. 

Before NELSON, Circuit Justice, and 
HALL, District Judge. 

NELSON, Circuit Justice. A preliminary 
question suggests itself in this ease, whether 
the provisions of the Revised Statutes of 
New York (2 Rev. St. p. 724, §§ 27, 28), pre- 
scribing the objections that may be taken to 
the organization of grand juries, are not 
binding on this court, and whether, under 
those provisions, we are not precluded from 
looking into the objections which are raised. 
The act of congress of July 20th, 1840 (5 
Stat. 394), is the act now in force regulating 
the drawing and impanelling of grand and 
petit juries in the federal courts. That act 
adopts the state regulations, not only those 
existing when the act was passed, but any 
changes that might be thereafter made by 
the state in the mode of selecting and im- 
panelling juries. That act also authorizes 
the federal courts to adopt the state regula- 
tions by rule, so far as it may be practicable 
to do so. And a rule (46) has been made by 
the district court for this district, under that 
act, adopting the regulations of the Revised 
Statutes, as respects the organization of 
grand and petit juries. The state law regu- 
lates the length of notice required for draw- 
ing grand jurors, the notice necessary in sum- 
moning them, their qualifications, and the 
numbers necessary to constitute a quorum 
for business, and to find a bill. For regula- 
tions as to these matters in the federal 
courts, we must look into the Revised Stat- 
utes. There, also, we find that tlie legisla- 
ture has limited the objections that may be 
taken to grand jurors, either to the array, 
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-or to any particular member. We desire the 
■counsel to turn his attention to the point 
suggested, because, if we take the Revised 
Statutes as a guide in determining what ob- 
jections may be looked into, the necessity of 
examining those now raised may be super- 
seded. It is, therefore, proper to inquire 
whether we can go behind the indictment, 
and entertain objections to the organization 
of the grand jury beyond those which are 
prescribed by the state regulations. 

Mr. Hillis read the sections of the Revised 
Statutes referred to (2 Rev. St. p. 724, §§ 27, 
28): 

"See. 27. A person held to answer to any 
criminal charge may object to the compe- 
tency of any one summoned to serve as a 
grand juror, before he is sworn, on the 
ground that he is the prosecutor or complain- 
ant upon any charge against such person, or 
that he is a witness on the part of the prose- 
cution, and has been subpoenaed or been 
bound in a recognizance as such; and, if 
such objection be established, the person so 
summoned shall be set aside. 

"Sec. 28. No challenge to the array of 
grand jurors, or to any person summoned to 
serve as a grand juror, shall be allowed in 
any other cases than, such as are specified in 
the last section." 

By the law of New-York, certain prelim- 
inary notices are necessary in getting togeth- 
er a grand jury. Can these notices be en- 
tirely dispensed with, and a mere voluntary 
body come together as a grand jury, and yet 
no objection be afterwards made by a party 
indicted by such body? Suppose the case 
of a grand jury not drawn at all, but ad- 
mitted to have been packed. Can a man in- 
dicted by it be cut off, by the provisions of 
the Revised Statutes, from raising the objec- 
tion? 

In the present case, a man served on the 
grand jury who was not summoned, and 
there was no order made by the district 
judge for a venire, and no venire issued to 
the marshal to summon the jury. The de- 
fendant had no notice of these irregularities 
before he was indicted. He was not bound 
over before indictment, and he now appears 
in court for the first time, and is arraigned. 
Is it a sufficient answer to his objections to 
say that he might have objected to any in- 
dividual grand juror on the ground that he 
was a witness or prosecutor, and that, not 
having been present to challenge for those 
prescribed causes, he cannot now object for 
any others? If we are bound by the stat- 
ute, a jury might be packed, because that is 
no ground of challenge under the statute; or 
half of the jury might be volunteers, in- 
stead of the jury being, as Chief Justice 
Marshall, in Burr's Case [Case No. 14,693], 
said it must be, the jury summoned; or less 
than the legal number of jurors might be 
impanelled. (NELSON, Circuit Justice. How 
far the Revised Statutes go upon the point 



of precluding objections other than those spec- 
ified in the statute itself, is *a question we 
desire to hear discussed. Are we tied down 
to the irregularities specified, or can we go 
into others?) A grand jury may have been 
drawn by a constable, or it may be confessed- 
ly corrupt. Are all these objections cut off 
by the statute of New York? 

No case can be found in which a court 
has refused to look into the conduct of its 
own officers in drawing, summoning and im- 
panelling a grand jury. People v. Hulbut, 
4 Denio, 133, 136; 6 Car. & P. 90; People v. 
Jewett, 3 Wend. 314; and 6 Wend. 386; TJ. 
S. v. Coolidge [Case No. 14,858]; People v. 
McKay, 18 Johns. 212. The cases cited are 
authorities to show that a court will thus 
inquire when irregularities are brought to 
its notice. 

The language of the Revised Statutes does 
not confine the party to the objections speci- 
fied. It would be absurd for it to do so, 
where gross irregularities are perpetrated, 
and when, as here, a citizen applies for re- 
dress at the first opportunity. 

It was decided by Chief Justice Marshall, 
in U. S. v. Hill [Case No. 15,364], in 1809, 
that neither the 29th section of the judiciary 
act of 1789 (1 Stat 88), nor the act of May 
13th, 1800 (2 Stat 82), applied to grand juries 
in the federal courts. These acts prescribed 
the mode of procuring juries in all cases. 
They were amended by the act of July 20th, 
1840, referred to, which speaks of "jurors 
to serve," &c. The language in all three of 
the acts is equally general, and, as the first 
two were held not to apply to grand juries, 
the last does not 

James W. Nye, on the same side. 

The objections raised here ought not to be 
confounded with challenges or a right to chal- 
lenge. Such right existed at common law. 
The statute has only pointed out what shall 
be causes of challenge in particular cases. 
The 27th and 28th sections referred to, limit 
the right of challenge to a person who is "held 
to answer," one recognised to appear at a 
given time and place, to answer any charge 
that may be preferred against him by a grand 
jury then and there to sit If, in this case, 
the defendant had appeared at Buffalo, and 
objected to any grand juror for any cause 
specified in the statute, he would have been 
told that he had no right to be heard because 
he was not held to answer there. But, the 
want of a venire was not ever the ground for 
a challenge. (NELSON, Circuit Justice. It 
was a ground of challenge to the array.) 
Then, no one could take advantage of it, un- 
less "held to answer." And the statute leaves 
it still the duty of the court, as it ever was, 
to see that all the steps taken in empanneling 
the grand jury were regular. 

Our objection lies back of the grounds of 
challenge specified in the Revised Statutes. 
The proceedings of the grand jury were void 
for the want of a venire. The body which 
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found the indictment was no grand jury, but 
a tribunal unknown to our laws. 

James R. Lawrence, Dist. Atty., and Joshua 
A. Spencer, for the United States. 

The objections to the proceedings in empan- 
neling the grand jury are merely a challenge 
to the array. If the statute of New-York regu- 
lates the challenge to the array in the federal 
courts, then all the objections fall to the 
ground. Because, if the challenge could not 
now be made directly, it cannot be made in 
an indirect way by a motion to quash. 

Congress had power to say that these pro- 
ceedings should be regulated by the state 
law, and the state had power to make the 
regulations it has made. The object of the 
law as to challenges was, that the proceed- 
ings should not be always open for a party to 
object to every little irregularity. And this 
is no hardship, because the trial before the 
traverse jury will always sufficiently protect 
the rights of a defendant. 

It is said that the 27th section of the Re- 
vised Statutes referred to, only applies to per- 
sons brought into court on recognizance. But 
the 28th section applies to every person. "No 
challenge," that is, by any person, "shall be 
allowed," but for the two causes mentioned 
in the 27th section. 

This regulation is, under the acts of con- 
gress and the rules of court made in pursu- 
ance thereof, applicable to the federal courts. 
Dist. Ct. Rule 46; Conk. Prac. (2d Ed.) 541; 
Cir. Ct. Rule 3, Id. 528. 

Tne objections made here to the mode of 
designating the grand jurors, that one of 
them was a volunteer, that there was no or- 
der for a venire, and that there was no venire 
or precept, all come under the head of a chal- 
lenge to the array, and are covered by the 
2Sth section of the Revised Statutes. 

Charles B. Sedgwick, in reply. 

1. The act of congress of 1840 does not in- 
clude regulations made by the state statute 
in regard to challenges, nor does the 46th 
rule of the district court apply to grand ju- 
ries. 2. Admitting the 27th and 28th sections 
of the Revised Statutes to be applicable to 
the federal courts, they do not embrace the 
objections raised in this case. 

Challenges both to the array and to the 
polls are to be taken before the swearing of 
the jury. A challenge to the array is made 
on account of favor, bias or relationship on 
the part of the officer who summons the jury, 
but never on account of any irregularity or 
want of process. There is a distinction be- 
tween a challenge and a motion to set aside 
an indictment for irregularity. A challenge 
is to be brought before the court at a given 
point in the course of the proceedings, and 
to be then entirely disposed of. A want of 
process always appears by the record. A 
challenge does not. A want of process may 
be taken advantage of by error or certiorari; 
what is a ground of challenge cannot be. The 



want of a venire is not a ground of challenge 
to the array. 1 Chit. Cr. Law, 533; People v. 
McKay, 18 Johns. 212; Nicholls v. State, 2 
Southard [5 N. J. Law] 539; Chase v. State, 1 
Spencer [20 N. J. Law] 218; State v. Wil- 
liams, 1 Rich. Law, 188. 

The state statute limits the right of chal- 
lenge to narrow bounds, and if, in conse- 
quence, all irregularities which occur before 
the grand jury are actually sworn are cut off,, 
there is no way of reaching some of the worst 
evils. It is no answer to say that the rights 
of a party will be protected because he will 
have his trial before the petit jury. This 
view strikes at the provision of the constitu- 
tion which requires a due presentment by a 
grand jury before trial. Every safeguard of 
the liberty of the citizen should be main- 
tained, but, according to the construction of 
the prosecuting attorney, no forms are of any 
importance, if only the defendant be fairly 
tried by the petit jury. 

If a venire is required, it is the foundation 
on which the grand jury stands. If it be 
wanting, there is no ground for challenge, 
but the grand jurors have no right to act, and 
their proceedings are a nullity. 

Under the 27th section of the Revised Stat- 
utes, a person previously held by recogni- 
zance is the only one who can make the chal- 
lenges specified. If it be held that that sec- 
tion embraces other persons, then those oth- 
ers would be cut off without an opportunity 
of making even the objections specified. It 
is said that the 28th section enlarges the ex- 
clusion. But, the two sections are to be con- 
strued together. If a person not held to an- 
swer cannot challenge or obtain relief by 
motion, but is shut out forever, then the pro- 
vision of the constitution that a person char- 
ged with crime must be regularly presented 
by a grand jury, is entirely brushed away. 

If, however, the court should be against us- 
on these objections to matters occurring be- 
fore the empanneling of the grand jury, we 
still have some objections to discuss in re- 
gard to matters which arose after the im- 
panelling of the grand jury. 

NELSON, Circuit Justice. We have looked, 
into the question which we suggested to the 
counsel yesterday, and to which we desired 
them to turn their attention, and are prepared 
to express our opinion upon it The question 
is, perhaps, somewhat a new one, in the as- 
pect in which it has been presented. But the 
general principle, that is, the adoption of the 
state regulations in designating, summoning- 
and returning grand jurors, is, so far as it is 
involved, not new, but has always prevailed 
in the federal courts since their organization. 
The judiciary act of 1789 (1 Stat. 88, § 29),. 
the act of May 13th, 1S00 (2 Stat. 82), and the 
act of July 20th, 1840 (5 Stat. 394), adopt the- 
state regulations in respect to the procure- 
ment of grand and petit jurors to serve in the- 
federal courts, and each of those acts, es- 
pecially the act of 1840, applies to the federal 
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courts, in express terms, the state regula- 
tions respecting the qualifications and the ex- 
emptions of grand and petit jurors. 

The question in the present case is, wheth- 
er or not the provisions of the state act (2 
Rev. St p. 724, §§ 27, 28), which regulate the 
rights of a prisoner in the challenging of 
grand jurors, are applicable to the organiza- 
tion of grand juries in the federal courts. 
Those provisions are as follows: 

"Sec. 27. A person held to answer to any 
criminal charge, may object to the compe- 
tency of any one summoned to serve as a 
grand juror, before he is sworn, on the 
ground that he is the prosecutor or complain- 
ant upon any charge against such person, or 
that he is a witness on the part of the prose- 
cution, and has been subpoenaed or been 
bound in a recognizance as such; and, if 
such objection be established, the person so 
summoned shall be set aside. 

"Sec. 28. No challenge to the array of 
grand jurors, or to any person summoned to 
serve as a grand juror, shall be allowed in 
any other cases than such as are specified in 
the last section." 

We entertain no doubt that these two sec- 
tions bear upon the question of the qualifi- 
cations of grand jurors and their competen- 
cy to serve as such. If this be so, it follows 
that the regulations prescribed by these sec- 
tions come directly within the act of 1840, 
which, in express terms, adopts the state 
, acts in regard to the qualifications and ex- 
emptions of grand jurors. 

A challenge to an individual grand juror 
may be made on behalf of a prisoner, on the 
grounds that he has not the requisite free- 
hold qualification, or that he is not of com- 
petent age, or that he has formed a fixed 
opinion of the guilt of the accused, or that 
he is his enemy, and various others which 
it is not necessary to enumerate. It is too 
obvious to require any argument that the 
challenges to an individual grand juror for 
favor, which are prescribed in the two sec- 
tions in question, go directly to the .qualifi- 
cations of the juror as a fit and competent 
person to serve in that capacity. 

The challenge to the array, at common law, 
or according to the English understanding 
and definition of that term, is founded on the 
allegation that the sheriff who summoned the 
grand jury was an improper and unfit person 
to discharge that duty, as by reason of his 
being related to one of the parties— his rela- 
tionship to the prisoner being a ground of 
challenge on the part of the king— and it be- 
ing a ground of challenge by the accused that 
the sheriff is his enemy, or that the relations 
between them are such that, in view of a 
proper administration of justice, the sheriff! 
is not a proper person to summon the grand 
jury who are to be the triers of the accused. 
It being thus a ground of a challenge to the 
array, in a given ease, that the jury have 
been selected, summoned and returned by a 
person unfit to summon an indifferent jury 



to sit and judge in the case, and it being the 
presumption that such a person would sum- 
mon a jury not indifferent, but prejudiced, 
as respects the case to be heard, the chal- 
lenge to the array, so authorized, necessarily, 
though perhaps more remotely, touches and 
reaches the proper qualifications of the panel 
to sit and act in the particular ease. 

So that, in point of law, as well as in truth, 
both the challenge to the favor and the chal- 
lenge to the array, directly or indirectly, in 
each case, go to the determination of the 
proper qualifications of grand jurors, either 
as individuals or as a panel. And, if we are 
right in our premises, it follows that the two 
sections in question are directly within the 
act of congress of 1840, and are appbcable in 
regulating the selection, summoning, return- 
ing and organization of grand juries in the 
federal courts.2 

Whether the fact that a venire or a pre- 
cept has not been issued by the proper au- 
thority in cases where it is required by law 
for the purpose of summoning and returning 
a grand jury, is a ground of challenge to the 
array, may be, perhaps, an open question, or 
one admitting of some observation and doubt. 
We are inclined to think, however, that if an 
objection were made on that ground, at the 
proper time, it might be made as a challenge 
to the array. Because, in judgment of law, 
if a grand jury has been summoned and re- 
turned by a person who is not authorized to 
designate, summon and return the pannel, the 
array of the jury thus summoned and re- 
turned would seem to be objectionable as a 
pannel, and therefore objectionable under a 
challenge to the array or to the pannel. If, 
then, the absence of a venire or of a precept, 

2 The principles here laid down are not appli- 
cable to peremptory challenges in criminal cases 
in the courts of the United States. Such chal- 
lenges in those courts are regulated by the com- 
mon law. TJ. S. v. Marchant, 12 Wheat [25 
U. S.] 480; U. S. v. Wilson [Case No. 16,730]. 
The acts of congress on the subject of jurors 
do not regulate peremptory challenges to jurors 
in criminal cases. The 29th section of the ju- 
diciary act of 1789 (1 Stat. 88) enacts that "ju- 
rors in all cases to serve in the courts of the 
United States," "shall have the same qualifica- 
tions as are requisite for jurors hv the laws of 
the state of which they are citizens, to serve 
in the highest courts of law of such state;" and 
the act of July 20th, 1840 (5 Stat. 394), pro- 
vides that "jurors to serve in the courts of the 
United States, in each state respectively, shall 
have the like qualifications and he entitled to 
the like exemptions as jurors of the highest 
court of law of such state now have and are 
entitled to." A peremptory challenge not being 
made for any assigned cause, and having no 
reference to the qualification or exemption of 
the juror, the acts of congress above referred 
to do not cover it. And the 34th section of the 
judiciary act of 1789 (1 Stat 92), which pro- 
vides that "the laws of the several states, ex- 
cept where the constitution, treaties or statutes 
of the United States shall otherwise require or 
provide, shall he regarded as rules of decision 
in trials at common law in the courts of the 
United States, in cases where they apply," does 
not apply to criminal cases. U. S. v. Reid, 12 
How. [53 U. S] 361. See U. S. v. Douglass 
[Case No. 14.9S9]. 
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in a case "where the law requires one, is a 
ground of challenge to the array, which we 
are inclined, upon principle, to think it is, 
the challenge is abolished by the 28th section 
of the statute referred to, and it is, conse- 
quently, also abolished in the federal courts. 

It is very probable that the legislature of 
New-York were induced to abolish the chal- 
lenge to the array on account of the change 
from the English mode in the system adopted 
for the purpose of designating and summon- 
ing grand jurors. In England, (and so it was 
in the federal courts until the act of congress 
was passed adopting the state regulations,) 
the sheriff, on receiving the venire, makes a 
selection of the jurors from the body of the 
county, at his discretion. Hence the impor- 
tance that is there given to the proper quali- 
fications of the sheriff, in respect to the par- 
ties concerned, to summon the jury; because, 
if he is disposed to summon one to accom- 
plish a particular object, it is entirely within 
his power to do so. But, according to the 
system prevalent in the state of New-York, 
the law provides for the selection of the mem- 
bers of the grand jury with great care and 
particularity. In the first place, they are se- 
lected from the body of the county by the 
board of supervisors, and separate ballots 
containing their names are placed in a box 
kept by the clerk of the county, from which 
the requisite number are drawn by lot to 
form the jury, and the names so drawn are 
the persons to be summoned and returned. 
If, therefore, the law is complied with in the 
selection and summoning of grand jurors, 
none of the officers employed in the discharge 
of that duty can exercise any discretion what- 
ever, and hence, no doubt, the legislature 
came the more readily to the conclusion that 
the right of challenge to the array was not 
of the same importance under our system as 
under the system that prevails in England. 

We are quite free to say, however, that al- 
though the challenge to the individual mem- 
bers of the grand jury for favor is abolished, 
except in the two cases specified in sections 
27 and 2S of the statute referred to, and al- 
though the challenge to the array is wholly 
abolished, it by no means follows that the 
accused has no remedy in a case where there 
has been any improper conduct on the part 
of the public officers employed in the desig- 
nating, summoning and returning of the 
grand jury. If there has been any improper 
conduct on the part of those officers in per- 
forming that service, or if any fraud has been 
committed, through their instrumentality, in 
the drawing, summoning or organization of 
the grand jury, of course, the accused who 
may be prejudiced thereby has his remedy, 
by motion to the court for relief in conse- 
quence of such irregularity or fraud. Be- 
cause, the selecting, summoning and return- 
ing of grand jurors are proceedings which are 
always under the general supervision and 
control of the court, and the court will guard 
them, and will see to it that no one shall be 



prejudiced thereby. The court has general 
power to preserve the pure administration of 
justice, and its sound discretion will always 
be exercised freely for the purpose of secur- 
ing that end. 

These objections, however, to the proceed- 
ings in the selection and summoning of 
grand jurors, over and beyond the right of 
challenge, are presented to the court for 
the exercise of its sound discretion. It will, 
therefore, look into the facts presented, on 
which a charge is made against the regular- 
ity of the proceedings in the selection and 
summoning of grand jurors in a given case, 
and will hear the explanations on the other 
side, and its judgment will be determined 
accordingly. If it sees that there has been 
improper conduct in the public officers, which 
has resulted prejudicially to the party ac- 
cused, it is bound to set aside all the pro- 
ceedings. On the contrary, although there 
may be technical objections to the proceed- 
ings in point of strict regularity, yet, un- 
less the court is satisfied that they have 
resulted or may result to the prejudice of 
the party accused, it will not set them aside, 
because its interposition in the case will 
not be required on the ground of justice ei- 
ther to the accused or to the public. 

We are inclined to think that the question, 
whether or not the absence of a venire, 
where it is required by law, forms a ground 
of challenge to the array, is of no practical 
consequence in this case; because, even if 
it were a ground of challenge to the array, 
and the party had not made the challenge, 
not having had notice of the facts on which 
it could be grounded, yet, if it could be 
shown that corruption or fraud had entered 
into the selection, summoning or returning 
of the grand jury, the court would hear an 
application for relief founded upon its pow- 
er and duty to control and regulate the pro- 
ceedings so as to prevent injury and oppres- 
sion. The only difference between the two 
cases is, that where a challenge to the ar- 
ray is made, it is, if maintained, fatal to 
the pannel, and the pannel becomes invalid 
by operation of law',* but, where the party 
is obliged to make a motion to set aside 
the pannel on the ground of improper con- 
duct on the part of public officers, there is 
then no inflexible rule of law applicable to 
the case, but it rests in the sound discre- 
tion of the court to see that no injury re- 
sults from the impropriety. The court will 
look, therefore, into the facts, to see wheth- 
er there is any thing to satisfy their minds 
that the jury thus summoned is not a fit 
body to exercise the powers conferred upon 
it. 

If the absence of a venire is not a ground 
of challenge to the array, the result is still 
the same. The conduct of public officers 
in summoning the jury, if improper, is not 
thereby protected, and the injured party 
has his remedy by motion. In either case, 
the appeal is to the discretion of the court. 
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The act of congress of 1840, in connection 
with the 46th rule of the district court for 
this district, provides for the designation, 
summoning and returning of grand jurors 
without any venire or precept of any kind. 
Such has been the practice in this district 
ever since the adoption of the 46th rule, no 
doubt on a sound construction of the act of 
1840. That act conferred full authority on 
the district court to adopt the 46th rule, 
which simply requires a notice by the clerk, 
within a proper time, to the marshal, to 
summon the jurors. The marshal then 
draws and summons them according to the 
state regulations as far as practicable, and 
makes a return on the jury list, which is 
filed, and which furnishes all the authority 
necessary for impanelling the jury. 

Were it not for the act of August 8th, 
1846 (9 Stat. 73, § 3), no question would 
arise as to a venire. The act of 1846 chan- 
ged the law as it then existed, but the obvi- 
ous extent of that change, as designed by 
congress, and as appears from the face of 
the law, was to remove the necessity that 
previously existed of summoning a grand 
jury at every term of the circuit and dis- 
trict courts, with a view to diminish ex- 
penses. Therefore, the act provides that no 
grand jury shall be summoned for any term 
of a circuit or district court, unless the 
judge, in the exercise of his discretion, or 
on the application of the district attorney, 
shall order a venire to be issued to summon 
a grand jury. Now, although the purpose 
of that act was to get rid of the necessity 
for the regular attendance of a grand jury 
at every term, and it, therefore, devolves 
power on the judge to order a grand jury 
when necessary, yet it does provide in terms 
that a grand jury shall be summoned by an 
order for a venire, to be made by the judge. 
And, undoubtedly, in compliance with the 
terms of that act, a venire should be issued 
by the clerk of the court in pursuance of 
the order of the judge. For, although the 
act only says that there shall be an order 
for a venire, yet it implies that a venire 
shall issue in pursuance of the order. 

In this case, a verbal order for a venire 
was given to the clerk. If he had fulfilled 
his duty he would have entered it on the 
records of the court. What the clerk does 
by the authority of the judge is done by 
the judge himself. It is not necessary that 
the judge should put an order on file, but 
an order, if entered by the clerk, is of the 
same effect as if it were entered by the 
judge with his own hand. Here, an order 
was made by the judge, and the only point 
of objection in the case is the omission by 
the clerk to issue a venire. If the omission 
of the venire were a ground of challenge, 
and the party had availed himself of it at 
the proper time, it would have been fatal. 
But, if not a ground of challenge, or if the 
time for making the challenge be passed, 
then it is only a ground for a motion to the 
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court to set aside the pannel for cause 
shown. But, the mere technical omission 
on the part of the clerk to issue a venire 
is, of itself, no cause for the action of the 
court, where the appeal is not to the applica- 
tion of an unbending principle of law, but 
to the sound discretion of the court. The 
general principle is, that the omission of 
an officer to do his duty will not be allowed 
to operate to the prejudice either of an in- 
dividual or of the public, unless it is shown 
to have operated to the prejudice of the 
party who complains of the omission. 

It has been urged by the counsel for the 
prisoner, that the 27th and 28th sections of 
the statute referred to apply only to persons 
who have been arrested and held to bail to 
appear at the term of the court at which 
the grand jury attends, to answer such 
complaints as may be presented against 
them. That is true, and they are the only 
persons who can challenge either the array 
• or the individual jurors for favor; because, 
these challenges must be made at the time 
the grand jurors are called and empanneled, 
and only those persons who are bound over 
to appear have the right or the opportunity 
to make either of these challenges. At 
common law, persons not bound over never 
had the right or the opportunity to chal- 
lenge either the individual grand jurors or 
the array. Hence those persons could nev- 
er avail themselves of any improper conduct 
in summoning or returning the grand jury, 
except by way of motion, addressed to the 
sound discretion of the court, to prevent 
any prejudice to the rights or interests of the 
accused. 

From these views it results, that the ques- 
tion at this stage does not stand upon the 
doctrines applicable to challenges, but upon 
the allegation on the one side and the denial 
on the other, that the grand jury has been 
drawn, summoned and returned improperly 
or through fraud, and in a way that has re- 
sulted to the prejudice of the accused, and 
that the court is, therefore, bound, in the 
exercise of its sound discretion, to look into 
the proceedings. The question will turn on 
the aspect of the case as presented by the 
affidavits on the part of the accused and 
those upon the other side; and we shall 
be obliged to determine it upon our view, 
not of the technical irregularities and ob- 
jections, but of the case generally, as re- 
spects justice between the individual and 
the public. If we shall be satisfied that 
there was nothing in these proceedings, al- 
though they may have been irregular, 
which could work to the prejudice of the 
accused, we eannot, in the exercise of a 
sound discretion, set them aside. If, how- 
ever, we shall be satisfied that they have 
worked injustice, we shall be bound to in- 
terpose. 

There are two or three questions presented 
by the counsel for the prisoner, which are 
not embraced in the view we have taken, 
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that the proceedings in question must "be 
regulated by the provisions of the Revised 
Statutes of New York in respect to chal- 
lenges. Those questions are founded on 
matters arising after the impanelling of the 
jury, and are open for observation, with- 
out regard to the application of any one of 
those provisions. Upon those questions we 
are, of course, disposed to hear any obser- 
vations that counsel may desire to present, 
as we are also ready to hear any views they 
may desire to present in regard to any prej- 
udice or injustice that has been suffered 
through the manner in which the jury has 
been designated, summoned and impanell- 
ed. 

Hillis then proceeded to argue that the 
defendant might have been and was prej- 
udiced by the mode of designating the grand 
jurors. (NELSON, Circuit Justice. The 
right of challenge in this ease being cut off, 
the remedy of the party is narrowed to an 
appeal to the sound discretion of the court, 
in case any irregularities have occurred in 
drawing or summoning the grand jury, which 
may have operated to his prejudice. But 
the good faith of the officers concerned in 
discharging the duties of drawing and sum- 
moning must be implicated.) We insist that, 
if an officer puts himself in motion to sum- 
mon a grand jury without a venire, the ques- 
tion of his good faith in doing so is invblved. 
(NELSON, Circuit Justice. We have held 
that the question as to the venire is not open. 
The counsel, in order to avail himself of the 
ground left open, must present a case in 
which he implicates the good faith of the 
officers concerned in selecting, summoning 
and returning the grand jury.) 

The bos from which the ballots in this case 
were drawn, instead of having a small hole 
in its top for that purpose, had a sliding 
cover, and, when that was drawn out, the 
ballots were in full view of the person draw- 
ing. Nor were the ballots folded so as to 
render the names invisible, as required by 
the statute. 2 Rev. St p. 721, § 6. These 
were irregularities which would almost sure- 
ly work to the prejudice of the . defendant, 
in a case where the officer drawing had any 
feeling in the matter. (NELSON, Circuit Jus- 
tice. How can the officer be held responsible 
for the construction of the box and the forma- 
tion of the ballots? He has no control over 
them. He is to take the box furnished by 
the state officers. He has no right to fold 
the ballots, or interfere with them in any 
way, except to draw them. He must take 
the state ballots. The act of congress having 
adopted the state box and the state ballots, 
and made it the duty of the officer to draw, 
we do not see how it can be objected that 
the ballots were drawn from that box and 
from among those ballots.) 

I pass now to irregularities in the proceed- 
ings after the grand jury was sworn and em- 
panneled. 



A son of the district attorney, not sworn 
in any manner, was permitted to mix with 
the grand jury while it was in session, and 
to participate in the proceedings before it. 
Such a practice destroys the secrecy of the in- 
stitution of the grand jury, which is its most 
important feature. No person should be per- 
mitted to be present at its sessions except 
the witnesses and the sworn officers of the 
court (NELSON, Circuit Justice. Tne only 
point that can arise on this branch of the 
case is, whether the person admitted to the 
grand jury was guilty of any improper con- 
duct while there, which operated unduly on 
the minds of the jurors. It is the uniform 
practice, in the federal and state courts, for 
the clerk and assistant of the district attor- 
ney to attend the grand jury, and assist 
in investigating the accusations presented 
before it That has been the practice, to my 
knowledge, without question, ever since I 
have had any connection with the adminis- 
tration of criminal justice. In England, even 
the prosecutor may appear before the grand 
jury and aid the representative of the crown 
in respect to the evidence and the manage- 
ment of the case. We cannot at this late 
day, overturn a uniform practice that has 
been settled for so long a time. You must 
assume that the attendance of the clerk of 
the district attorney before the grand jury, 
to aid in bringing out the testimony, is ad- 
missible. But if any abuse has been com- 
mitted by him, or by any other person, it is 
a proper subject for investigation by the 
court.) We charge no abuse, except the mere 
fact of his being present. 

The next point is, as to the oath admin- 
istered in open court to the witnesses who 
testified before the grand jury. They were 
sworn in this manner: "You, and each of 
you, do severally solemnly swear, that the 
evidence you shall give to the grand in- 
quest touching charges against Moses Sum- 
mers and others, concerning which you shall 
be interrogated, shall be the truth, the whole 
truth, and nothing but the truth. So help 
you God." Upon the testimony given under 
this oath twenty-four bills of indictment 
were found against twenty-four different per- 
sons, one against each. No indictment was 
found against "Moses Summers and others," 
nor was any indictment found against any 
two persons jointly. Could any person who 
swore falsely against the defendant be indict- 
ed for perjury on this oath? The witnesses 
were not sworn at all so far as the defend- 
ant was concerned, and the indictment 
against him was found on testimony not on 
oath. Swith v. Clark, 12 How. [53 U. S.] 
21; 1 Chit Cr. Law, 322; U. S. v. Coolidge 
[Case No. 14,858]. The oath here was not a 
general oath, naming no person, and swear- 
ing the witnesses as to any matters they 
might be inquired of before the grand jury. 
But it was a particular oath, confined to a 
particular cause. And an indictment will be 
quashed unless the witnesses are regularly 
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sworn. 6 Car. & P. 90; State v. Roberts, 2 
Dev. & B. 540; Whart. Or. Law, 124; State v. 
Cain, 1 Hawks, 352; State v. Fellows, 2 
Hayw. (N. O.) 340; People v. Hulbut, 4 
Denio, 133. 

Another objection we have to urge is, that 
ex parte affidavits were used before the 
grand jury instead of oral testimony. Those 
affidavits were made originally for the pur- 
pose of issuing warrants against the par- 
ties accused. On the examination of the par- 
ties after arrest, the same affidavits were again 
used. And they were used a third time be- 
fore the grand jury, where they were read 
and the witnesses asked if the statements 
in them were correct. This was an irregular- 
ity. In an ex parte investigation as to a 
person not present, the witnesses should have 
been interrogated as to what they remember- 
ed concerning the transaction. (NELSON, 
Circuit Justice. Have you any authorities 
that go to permit an inquiry into the mode 
of proceeding before the grand jury in the 
taking of testimony, or into the weight or suf- 
ficiency of the testimony, for the purpose of 
invalidating an indictment? As regards the 
manner of swearing the witnesses, when 
they are sworn in open court, and the com- 
petency of the evidence, whether oral or 
documentary, and the manner of the au- 
thentication of the latter species of evidence, 
we can inquire. But, so far as regards the 
mode of conducting the examination of wit- 
nesses who are properly before the grand 
jury, we are aware of no principle which 
authorizes us to revise the proceedings of the 
grand jury. Now, the affidavits in question 
here were, as we understand it, used before 
the grand jury in the course of the examina- 
tion of the witnesses themselves who made 
the affidavits. The witnesses were called to 
testify in regard to facts about which they 
had previously made affidavits. The affidavits 
were used to refresh their recollections and 
to save time. The witnesses, being present 
before the grand jury, were to be examined 
according to the discretion of that body, over 
which we have no control. It is no new prac- 
tice for witnesses to consult, for the purpose 
of refreshing their recollections, statements 
which they have previously made, although 
they cannot swear from the statements. 
There is no objection, however, to the wit- 
nesses swearing that certain facts, of which 
they have previously made statements on 
paper, are true.) 

Again. An ex parte affidavit, purporting to 
have been taken in Missouri, and to have 
been made by the alleged owner of Jerry, was 
the only evidence before the grand jury that 
Jerry was a slave, that he owed his alleged 
owner service, that he escaped from Missouri 
to New York, and that" the person rescued 
was the identical Jerry who escaped. (NEL- 
SON, Circuit Justice. Evidence before a 
grand jury must be competent legal evidence, 
such as is legitimate and proper before a petit 
jury. Lawrence.) The affidavit of the own- 



er referred to was annexed to the warrant, 
and was the same affidavit that was used be- 
fore the United States commissioner, and on 
which he issued his warrant in the case. It 
was produced before the grand jury by the 
commissioner himself, who was sworn as to 
the issuing of the warrant upon it, and the 
only object for which it was used before the 
grand jury was to show what the commis- 
sioner who issued the warrant had before 
him, with a view of showing that he had ju- 
risdiction to issue it, and that it was valid in 
the hands of the officer, and that the rescue 
was in violation of the act (NELSON, Cir- 
cuit Justice. Can a motion to quash an in- 
dictment be made on the ground that the 
grand jury found it on insufficient evidence, 
or even without any evidence as to any par- 
ticular point? Can you produce any author- 
ity for setting aside an indictment on that 
ground?) In Low's Case, 4 Greenl. 439, the 
affidavit of a grand juror was received to 
show that an indictment was found by less 
than twelve of the jury. In TJ. S. v. Coolidge 
[supra], an indictment was set aside on the 
ground that it was found on the evidence of 
witnesses who had not been sworn at all 
(NELSON, Circuit Justice. In this last case, 
the inquiry was in regard to a fact that tran- 
spired, not before the grand jury, but in open 
court HALL, District Judge. The affidavit 
of the party here, as to the alleged defect in 
the evidence before the grand jury, is merely 
on information and belief. If objection be 
made by the defendant, no affidavit of a 
grand juror, or of the district attorney, or of 
any person who was present before the grand 
jury, can be used to rebut it. If, in such a 
case, an affidavit on information and belief 
be held sufficient, every indictment must be 
quashed. I am aware of no ease where any 
court has ever re-examined the evidence be- 
fore a grand jury, to see whether it was suffi- 
cient. The result of such a practice would 
be, that in every ease the court would be 
obliged to try a party on affidavits, on a mo- 
tion to quash the indictment.) Affidavits of 
grand jurors are always admitted to sustain 
an indictment. Besides, in this case, the affi- 
davits on the other side admit our allegation, 
as to the defect of evidence, to be true, by 
not denying it. (HALL, District Judge. Can 
you show, by authority, that the affidavit of 
a grand juror is competent for the purpose of 
showing that sufficient evidence was given to 
find the indictment? The position that your 
allegation is admitted because it is not denied, 
begs the question, which is, whether your affi- 
davit is sufficient to call for either an admis- 
sion or denial. You can have no legal in- 
formation as to the fact that there was no 
evidence before the grand jury. The indict- 
ment itself is evidence that it was founded 
upon sufficient testimony, while you are 
speaking, upon information and belief and 
mere hearsay, on a subject as to which you 
can have legally no information. And this, 
you maintain, shall control an indictment 
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presented by a grand jury upon oatlu) The 
doctrine suggested would go so far, if car- 
ried out, as to allow no remedy, even if it ap- 
peared that there was no proof at all before 
the grand jury on which to find an indiCt- 
JTIMJt 

Mr. Spencer, for the United States. 

All the questions raised by the defendant 
have been disposed of except three. (1) As 
to the oath administered to the witnesses. 
(2) As to the affidavits used before the grand 
jury. (3) As to the want of sufficient evi- 
dence on which to find the indictment 

1. As to the oath, the argument for the de- 
fendant has proceeded on the assumption that 
a suit was pending between the government 
and the defendant, at the time the oath was 
administered. This is a mistake. The pro- 
ceedings were merely initiatory. It was 
wholly unknown who would be implicated in 
the transaction. 

The oath was equivalent to a general oath, 
which is sufficient. Ward v. State, 2 Mo. 120. 
It required the witness to speak the truth as 
to any matter about which he should be inter- 
rogated before the grand jury. The oath re- 
lated to the matter, and it was not necessary 
it should be limited to any particular individ- 
ual. 

It is objected that separate bills were found 
against the several parties implicated. The 
transaction was a misdemeanor, in which all 
were principals, and all jointly and severally 
liable for everything that was done while they 
were acting in concert. Whether the indict- 
ments would be joint or several was unknown, 
and was a matter within the election of the 
district attorney, and could make no differ- 
ence in the deliberations of the grand jury. 

The investigation was as to one entire trans- 
action, a simple proceeding, and the oath was, 
to give evidence as to any matter about which 
the witness should be interrogated, in rela- 
tion to that transaction, respecting Moses 
Summers and all others who might have been 
engaged in it 

It is said that perjury could not be predi- 
cated on this oath. This is not so. It would 
sustain a count that false evidence was given 
against the party who complains. The wit- 
nesses were bound to speak the truth in re- 
gard to each and all of the persons concern- 
ing whom they should be interrogated. 

The oath administered was the only one 
which could have met the exigency of the 
ease. It cannot be that the grand jury are to 
suspend their proceedings, and that a witness 
is to stop in his testimony, every time a new 
name is introduced, in order that the wit- 
ness may be sworn as to that particular indi- 
vidual. 

2. As to the use of affidavits before the 
grand jury. Each affidavit became common 
law evidence the moment the witness said 
that the statement to which his name was 
signed was true. The affidavit was not read 
to the grand jury as an affidavit. But it was 



read to the witness, and, when he said it was- 
true, the evidence was the same, in legal ef- 
fect as if given orally. It was only a brief 
way of examining the witness. 

3. The last point is not open for inquiry. 
The question whether there was sufficient evi- 
dence before the" grand jury on which to find 
the bill, is a field into which the court will 
not enter. It is a startling proposition, that 
a court is to be allowed in every case to in- 
quire whether, on the whole, the grand jury- 
were warranted in finding a bill. 

The question here is not whether the bill 
was found without any evidence, but whether 
it was found on sufficient evidence. The in- 
dictment, presented on oath, and a matter of 
record, is conclusive evidence that it was- 
found on sufficient testimony. It is only be- 
fore the traverse jury that the evidence can 
be gone into again. When the grand jury ad- 
mits improper evidence and abuses its trust, 
the court sometimes interferes. But the door 
is not open to inquire whether there was suffi- 
cient evidence on which to find the bill. 

In Low's Case, 4 Greenl. 439, where the bill 
was found by less than twelve of the grand 
jury, it had no jurisdiction, and consequently 
the indictment was no indictment 

But, the allegation that the evidence was 
not sufficient is made only on information 
and belief. Can the court inquire into the 
matter on the mere suggestion of the party? 
What, in such ease, becomes of the presump- 
tion that every public officer discharges his 
duty? We are under no obligation to speak 
in answer to such an allegation. The law 
does not presume that we have the means of 
speaking. 

But the indictment contains two sets of 
counts — one set founded on the allegation that 
Jerry was a fugitive— the other on the alle- 
gation that he was an alleged fugitive, and 
that proceedings were in progress to deter- 
mine the fact There is no pretence that the 
evidence was not sufficient to support the lat- 
ter class. Rose. Cr. Ev. 233; Whart Cr. 
Law, 133; Respublica v. Cleaver, 4 Yeates, 
69; State v. Baldwin, 1 Dev. & B. 198; State 
v. Mathis, 3 Pike, 84. 

Mr. Sedgwick, in reply. 

There is a distinction between the oath here 
and a general oath. In an indictment for 
perjury, the oath must be stated exactly as it 
was administered; and, under the oath here, 
if an attempt were made to prove that the 
witness swore falsely in a proceeding against 
the defendant, the variance would be fatal. 

There was here no joint indictment and the 
oath was taken in a case in which no indict- 
ment was found, and no oath was taken in 
the case against the defendant The oath 
was not equivalent to a general oath. 

As to the admission of incompetent evi- 
dence. The accused has no access to the 
grand jury room, to obtain proof. He cannot 
compel, nor will the courl permit, the grand 
jurors to disclose what took place before 
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them. Nor can he compel the district attor- 
ney or his clerk to give their affidavits as to 
what transpired in the grand jury room. The 
only way, then, that a party can know of an 
irregularity is "by information and belief, and 
all that is left to him is to make a suggestion 
to the court If, then, incompetent testimony 
vitiates an indictment, and if the only mode 
of reaching the question is by a motion to 
quash, and if the affidavit of the party on in- 
formation and belief is the only foundation 
that can be had for the motion, then, such 
an affidavit requires an answer from the dis- 
trict attorney, who can call on the grand 
jurors to give evidence in reply, and can givo 
it himself. 

No witness was produced before the srand 
jury as to the ownership or escape of the 
slave. The only evidence on those points was 
by affidavit. The case was not one of insuf- 
ficient evidence, but of a want of evidence as 
to vital points. 

NELSON, Circuit Justice. Several of the 
questions raised on this motion on behalf of 
the defendant to quash the indictment, hav- 
ing been already disposed of in the course of 
the "argument, we shall only refer to those 
remaining and which are deemed worthy of 
notice. 

The first is in respect to the oath admin- 
istered to the witnesses who were sent before 
the grand jury. They were sworn in open 
court, on a criminal charge against several 
persons for a participation in the reseue of a 
person from the hands of a public officer who 
held him in custody, and in the following 
manner: The clerk of the court was fur- 
nished with a general description of the per- 
sons accused,— "The United States v. Moses 
Summers and Others,"— and then adminis- 
tered to the witnesses, in due form, an oath, 
as follows: "You, and each of you, do sev- 
erally solemnly swear, that the evidence you 
shall give to the grand inquest, touching charges 
against Moses Summers and others, concern- 
ing which you shall be interrogated, shall 
be the truth, the whole truth and nothing but 
the truth. So help you God." The argu- 
ment is, that this oath was void, as it re- 
spected all persons accused before the grand 
jury, or, at least, as it respected all except 
the one particularly named; and that the evi- 
dence, therefore, given before that body, and 
upon which the indictment was founded, was 
not delivered under the sanction of an oath. 

It was admitted on the argument, and we 
suppose there can be no doubt as to the cor- 
rectness of the position, that a general oath 
to give evidence touching criminal charges 
to be laid before the grand jury, without 
reference to any particular person, would be 
unobjectionable. This seems to be the prac- 
tice adopted in some of the state courts. 
But it is supposed that the description at- 
tempted to be given of the persons accused, 
in the instance before us, and to which the 
oath refers, vitiates it, 
L7FED.CAS. — 47 
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It is true, if this description had embraced 
one or more persons by name, whose cases 
were about to be laid before the grand jury, 
and in respect to which the oath was admin- 
istered, and nothing more, the objection 
would have been well founded, so far as con- 
cerned evidence given in support of any ac- 
cusation against others. It must then have 
been confined to complaints against the per- 
sons specified. But, in the case before us, 
the oath was not restricted to any specified 
number of persons mentioned, or to the single 
person named. The witnesses were sworn to 
give evidence touching charges against him 
and any other persons concerning whom they 
should be interrogated by the grand jury. 
And, if a general oath to give evidence touch- 
ing charges against any and all persons con- 
cerning whom they might be thus interrogat- 
ed, would be unexceptionable, of which we 
think there can be no doubt, it would seem 
difficult to maintain the objection made to the 
oath in this instance. It is no more general 
and unrestricted, as it respects the persons 
against whom complaints may be made be- 
fore the grand inquest, in the one case than 
in the other, but applies to every complaint 
presented for examination. 

There are no authorities to be found in the 
English books upon this question; as the 
mode of proceeding before the grand jury in 
England, in finding bills of indictment, dif- 
fers from the practice usually adopted in 
this country. There, the indictment is drawn 
by the proper officers before the case is pre- 
sented for examination, and the witnesses are 
sworn in the particular case. Here, the ini- 
tiation of the proceedings is by swearing the 
witnesses and sending them before the grand 
jury, and the bill is drawn after they have 
agreed upon it. There is no cause pending 
in court, or even before the grand jury, in the 
legal sense of the term, at the time the wit- 
nesses are sworn, and, in consequence, no 
title to the proceedings can properly be given, 
or be necessary to the validity of the oath. 
If the person to be accused before the grand 
jury is named, it is simply for the purpose 
of giving application to the oath, or to the 
evidence under it; and, as we have seen, this 
application has been regarded as sufficiently 
direct and explicit when the oath is adminis- 
tered generally, and as relating to all per- 
sons concerning whom charges are to be made 
before that body. 

Indeed, if the description of the case given 
to the clerk could be properly regarded as a 
title to the proceedings, in a technical sense, 
there might be some difficulty in maintaining 
the validity of the oath to these witnesses, 
as no such proceeding was then pending, in 
contemplation of law. An affidavit taken in 
a suit in which the title is given, is invalid 
if no such suit is pending. But, we do not re- 
gard the memorandum given to the clerk, as 
already referred to, in this case or in any 
other, even where the accused are all spe- 
cially named when the oath is administered, 
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as a title, within the technical meaning of 
that term, but, as used simply for the purpose 
of giving application to the oath and to the 
evidence to be given thereafter under it 
And, as the oath may be general as it respects 
all persons who may be accused, it would 
seem to follow, necessarily, that the form in 
which it was administered in this case is not 
liable to any well-founded objection. 

Another ground taken in support of the 
motion to quash the indictment is, that there 
was no evidence laid before the grand jury 
tending to prove that Jerry was a person held 
to service in the state of Missouri, or that he 
was a fugitive from such service, at the time 
of his arrest and detention by the officer, or 
when the rescue took place, and that for this 
cause the indictment is founded on insuffi- 
cient evidence, and, as it respects this fact, 
in the absence of evidence. 

The indictment contains two classes of 
counts, one embracing an averment of these 
facts, and the other omitting this averment, 
and resting the counts upon a statement of 
facts showing that the magistrate had juris- 
diction of the case, the issuing of the war- 
rant, the arrest, &c. 

The affidavit upon which this ground for 
sustaining the motion is founded, charges 
the absence of this evidence before the grand 
jury upon information and belief only— a 
charge, as is obvious, that may be readily 
made by the accused in any case where an 
indictment has been found, and which, if 
maintainable on such an allegation, might 
devolve upon the public prosecutor and the 
courts, in all cases, the necessity of going in- 
to the evidence before the grand jury, for the 
purpose of re-examining and revising the 
adjudication of that body; and this, without 
any authentic record of the evidence produ- 
ced before them, or any means of arriving at 
that evidence. They are not bound to keep 
a record of the evidence taken before them, 
and are prohibited from disclosing their pro- 
ceedings, and so, also, are all other persons 
who have access to or are permitted to par- 
ticipate in those proceedings. They are al- 
lowed by statute in some of the states to tes- 
tify whether the evidence of a witness exam- 
ined before them is consistent with or differ- 
ent from the evidence given by him before the 
court, and also upon a complaint for perjury, 
or upon a trial for that offence, to disclose the 
testimony given by any such witness; and, per- 
haps, evidence in these cases might be given 
by them at common law and without the aid of 
the statute. It is even doubtful whether they 
will be allowed to disclose the fact that a bill 
of indictment was found by a less number 
than twelve of their body, the authorities be- 
ing contradictory. Rex v. Marsh, 6 Adol. & 
E. 236; Low's Case, 4 Greenl. 439; Rose. 
Cr. Ev. 192; People v. Hulbut, 4 Denio, 133; 
Reg. v. Cooke, 8 Car. & P. 582; People v. 
Jewett, 3 Wend. 314; Whart. Cr. Law, 129. 
The rule is founded upon public policy, to 
guard against abuses that might arise from a I 
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disclosure of their proceedings to the accused, 
and to protect witnesses who may have given 
evidence before them, from being exposed to 
the ill-will and resentment of parties indict- 
ed. The permission to disclose in the case of 
a complaint for perjury, or for the purpose of 
contradicting a witness, seems to remove 
every well-grounded objection to the rule. 

No case has been cited, nor have we been 
able to find any, furnishing an authority for 
looking into and revising the judgment of the 
grand jury upon the evidence, for the pur- 
pose of determining whether or not the find- 
ing was founded upon sufficient proof, or 
whether there was a deficiency in respect to 
any part of the complaint; and the grounds 
and reasons which we have briefly alluded 
to, account sufiieiently for the absence of any 
such precedent 

• The unfitness and inconvenience of an in- 
quiry into the evidence before the grand jury, 
in this ex parte and informal manner, afford, 
also, strong grounds of objection to any such 
practice. The re-examination and revision of 
the evidence before them, attempted to be es- 
tablished by ex parte statements, and upon 
the allegation of information and belief by in- 
terested parties, would necessarily lead to 
abuses in the administration of criminal jus- 
tice, besides involving it in endless and profit- 
less litigation. It pre-supposes improper, if 
not dishonest conduct, in the members consti- 
tuting the body, and seeks to establish the 
fact in this loose and imperfect mode of ar- 
riving at the truth, and under circumstances 
in which the jurors themselves are precluded 
from vindicating their proceedings. For, it 
was well remarked by the learned judge who 
delivered the opinion of the court in the case 
of People v. Hulbut, 4 Denio, 133, upon this 
subject that "the evidence which the defend- 
ant proposed to give could amount to nothing 
less than an impeachment of the grand ju- 
rors. They had found a bill charging the de- 
fendant with five different offences, and the 
substance of the offer was to show that only 
one offence had been proved before them." 
"It cannot be proper," he further observed, 
"to allow the jurors to be thus assailed. To 
permit the question to be tried over again 
in another place, whether the indicting jurors 
had sufficient evidence or any evidence to 
warrant their finding, would be plainly con- 
trary to the policy of the law, which, in every- 
thing that may affect the jurors themselves, 
has placed the seal of secrecy upon their pro- 
ceedings." These remarks were made in a 
case where the evidence to impeach the pro- 
ceedings was offered on the trial, a mode 
much less exceptionable in arriving at the 
truth, than upon ex parte affidavits. 

In the administration of criminal justice, 
confidence must be reposed somewhere; and 
it must be admitted that there are few bodies 
concerned in it that may be more safely trust- 
ed than the grand inquest of the county. 
They are selected for their intelligence, probi- 
ty and character, from the whole body of the 
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county. In the county of Erie, whence this 
jury were drawn, the list out of which it was 
selected is limited to the number of three hun- 
dred, in a population of some one hundred 
thousand; a fact that more strongly illus- 
trates the high character and qualifications 
of the grand inquest of the county for the 
discharge of the important duties devolved 
upon them, than any remarks we could make. 

But, assuming that we may be mistaken in 
these views, there is another, which it is prop- 
er to notice, equally decisive of this motion. 
We have already stated that this indictment 
contains two classes of counts, and that one 
of them rests upon a statement of facts show- 
ing that the magistrate had jurisdiction of 
the case to issue the warrant, the issuing of 
the same, the arrest, &c. If this class of 
counts is well founded, and of which we en- 
tertain no doubt, then the indictment must 
be sustained, even conceding the absence of 
the evidence as alleged by the affidavits upon 
which the motion is founded. 

By section 6 of the act of September 18, 
1850 (9 Stat 463), it is provided, that when 
a person held to service, &c, shall escape, 
&c, the person to whom such service is due, 
&c, may pursue and reclaim such fugitive, 
either by procuring a warrant from some one 
of the courts, judges or commissioners, for 
the apprehension of such fugitive, &c, or by 
seizing and arresting such fugitive where the 
same can be done without process, and by 
taking or causing him to be taken forthwith 
before such court, judge or commissioner, 
whose duty it shall be to hear and determine 
the case of such claimant, &c. If the facts, 
as presented before the commissioner, brought 
the case within his jurisdiction, and author- 
ized the issuing of the warrant for the ar- 
rest, then the ministerial officer had full au- 
thority to make the arrest, and was bound to 
make it; and any person who knowingly res- 
cued or attempted to rescue the fugitive from 
the custody of such officer, or aided, abetted 
or assisted in such rescue, was guilty of the 
offence charged in the indictment. The per- 
son thus arrested under the warrant is in the 
custody of the law, and any one engaged in 
the attempt to take him forcibly out of such 
custody, subjects himself to its penalties. 
When the warrant is issued by the authority 
of the law, it is made the duty of the mar- 
shal and deputy marshal, under heavy pen- 
alties, (section 5,) to obey and execute it; and 
it would be absurd to hold, that such officer 
could not be protected in the execution of the 
process, when the proof before the magistrate 
was sufficient, under the statute, to confer 
jurisdiction to issue it. In this, as in every 
other case of legal proceedings of an analo- 
gous description, it is sufficient to justify the 
arrest of the person, and his detention in 
custody until he is discharged by due course 
of law, that the warrant was issued by com- 
petent authority. The officer must be pro- 
tected in its due execution, if the law of the 
land is to prevail; and any person concerned 
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in the endeavor to obstruct it, or to take the 
person arrested forcibly out of his hands, be- 
comes a public offender, and liable to the 
punishment the law annexes to the offence. 

The question, whether the person is a fugi- 
tive from service or not, or whether such 
service is due to the claimant or not, is a 
question the authority to determine which, at 
the final hearing, is conferred by law upon 
the magistrate issuing the warrant— not upon 
the marshal, the ministerial officer, whose 
duty it is made to execute it If these facts 
are sufficiently established before the magis- 
trate to authorize the process, the marshal is 
authorized to arrest and detain the person 
until the hearing has taken place according 
to the provisions of the statute, and until the 
truth or falsity of the facts is established by 
the evidence. The question is one exclusive- 
ly for the magistrate to determine, and, until 
that determination, the person arrested is in 
the custody of the law. 

These principles are too common and famil- 
iar to require illustration or authority; and, 
in our judgment, upon any sound construc- 
tion of the provisions of the act of congress 
on this subject, must govern the case. We 
have examined these provisions with some 
care, and the above are the deliberate con- 
clusions at which we have arrived. 

There is a remaining question in the case, 
which it is proper to notice— namely, the 
charge impeaching the conduct of Mr. Gates, 
the deputy marshal, whose duty it was made 
to draw the grand jury from the box of 
jurors for the county of Erie, and also to 
summon them for the term of the district 
court held at Buffalo, when this indictment 
was found. This charge is founded upon the 
affidavit, on information and belief, of one 
of the parties indicted. We have the affidavit 
of the deputy marshal, of the clerk of the 
county, and of a third person, who were pres- 
ent at the drawing and witnessed it, and they 
show that the charge is utterly unfounded, 
and most unjust as it respects this officer. 
The drawing took place in the usual way, 
and in strict conformity to the law. There 
is not the slightest ground for the imputation 
against the fairness and good faith of the 
deputy in the discharge of his duty, either 
in the drawing or the summoning of the jury, 
and it never should have been made. 

For the reasons above given, the motion to 
quash the indictment must be denied. 
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UNITED STATES v. REED et al. 

[13 Int. Rev. Rec. 148.] 

Circuit Court, W. D. Tennessee. 1871. 

Internal Revenue Law— Distillery Tax. 

[Under Act July 20. 1S68, the "deficiency" 
tax for which a distiller is liable is based on 
the quantity of spirits actually produced by 
him, unless this is less than 80 per cent, of the 
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capacity of his distillery, in which case the 
tax is to be estimated on such 80 per cent.] 

[This was an action by the United States 
against James W. Reed and others, on a 
distiller's bond.] 

WITHEY, District Judge (charging jury). 
The principal and sureties of the bond sued 
on are charged by the -United States with lia- 
bility for what is termed deficiency tax, bar- 
rel tax, and per diem tax, together with the 
penalty of five per cent, on the taxes alleged 
to be due and unpaid, and with interest of 
one per cent, per month on the taxes from 
the time they severally became due. There 
is no dispute, gentlemen of the jury, but that 
defendants are liable for the per diem tax, 
which the proofs satisfy you has not been 
paid, together with the five per cent, penalty 
thereon, and interest at one per cent, per 
month. But the defendants say Reed, the 
distiller, paid taxes on all the whiskey manu- 
factured, and therefore no recovery can be 
had for the deficiency tax assessed for the 
months of December, 186S, March and April, 
1SG9. On the other hand, the government 
claims that, as the distiller paid taxes only 
on what his returns show he actually manu- 
factured during those months, and which 
was not equal to SO per cent of the distilling 
capacity of his distillery, the additional tax 
assessed on such deficiency, viz., on the num- 
ber of gallons which the distiller's returns 
for those months was less than 80 per centum 
of the producing capacity of his distillery, as 
estimated under the provisions of law, is ow- 
ing on this bond. The attention of the court 
is challenged by defendant's counsel to a deci- 
sion made by the circuit court of the United 
States, in the Northern district of Illinois, 
fully sustaining the view urged by the de- 
fence, in the case of U. S..v. Singer [Case No. 
16,292]. The district attorney challenges the 
attention of the court to the provisions of the 
internal tax law, of July 20, 1868 [15 Stat. 
125], claiming that the decision cited is not 
supported by the statute. Sitting in a cir- 
cuit other than that in which the case of U. 
S. v. Singer was decided, I am not at liberty 
to adopt the opinion in that case, if on ex- 
amination I am satisfied that court has for 
any reason fallen into an error; and I am 
compelled to say, after carefully studying the 
sections of the law controlling this question, 
that in my judgment the distiller was liable 
to be assessed up to 80 per cent, of the ca- 
pacity of his distillery, whether he manu- 
factured that quantity or not 

Ordinarily, I would not, before a jury, en- 
ter into the reasons which control my judg- 
ment on the construction of a statute, but it 
is desirable in this instance. The rule that 
the different provisions of a statute should 
be made to harmonize if possible, is never 
to be lost sight of if we would reach correct 
views of a statute, the various provisions of 
which are apparently conflicting. The first 



section of the statute in question declares 
that "every proprietor of a still, distillery, or 
distilling apparatus shall be jointly and sev- 
erally liable for the taxes imposed by law on 
the distilled spirits produced therefrom," etc. 
Section 5 requires every person engaged in 
distilling, or intending to so engage, to give 
notice in writing to the assessor of his dis- 
trict, stating the place, etc., of his distillery, 
the kind of stills, the cubic contents thereof, 
and all information to enable his capacity for 
distilling to be readily ascertained. Other 
sections require further specific information 
to be given to the assessor, designed to put 
that officer in possession of eveiy fact nec- 
essary to enable him to make the exactions 
which the law commands from the distiller. 
The 10th section requires, in addition, that 
the assessor and another party, appointed by 
the commissioner of internal revenue, shall 
make a survey of the distillery, and "estimate 
and determine its true producing capacity." 
There is a provision that every distiller shall 
provide a warehouse, to be situated on and 
to constitute a part of his distillery premises, 
to be used only for the storage of distilled 
spirits of his own manufacture. The 19th 
section requires entries to be made, from day 
to day, in books to be kept for the purpose,, 
showing truly, among other things, "the 
quantity of grain or other material used for 
the production of spirits," and other facts 
designed to aid in investigation into the quan- 
tity distilled. He is also, by this section, to 
render the assistant assessor, on the 1st, 11th, 
and 21st days of each month, an account 
taken from the books, stating the quantity 
and kind of materials used for the production 
of spirits each day, and the number of wine 
gallons and of proof gallons of spirits pro- 
duced and placed in warehouse. This is 
made on oath. There is a provision in sec- 
tion 22, whereby a distiller, on notice to the 
assistant assessor, may suspend work and 
have his distillery closed and loeked by the 
officer. During the time it is so closed no tax 
accrues. 

In view of all these provisions, the ques- 
tion is, What is the proper construction of 
section 20, which provides "that on return of 
the distiller's first return in each month, the 
assessor shall inquire and determine whether 
said distiller has accounted in his returns for 
the preceding month for all the spirits pro- 
duced by him; and, to determine the quantity 
of spirits thus to be accounted for, the whole 
quantity of the materials used for the pro- 
duction of spirits shall be ascertained; and 
forty-five gallons of mash or beer, brewed or 
f ermented from grain, shall represent not less 
than one bushel of grain. ... In case the 
return of the distiller shall have been less 
than the quantity thus ascertained, the dis- 
tiller . . . shall be assessed for such de- 
ficiency at the rate of fifty cents for every 
proof gallon, together with the special tax of 
four dollars for every cask of forty gallons, 
and the collector shall proceed to collect the 
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same as in ease of other assessments for de- ^ 
ficiencies; but in no case shall the quantity 
of spirits returned by the distiller, together 
with the quantity so assessed, be for a less 
quantity of spirits than SO per cent, of the 
producing capacity of the distillery, as es- 
timated under the provisions of this act." 
Thus we find provisions which, viewed sep- 
arately, would give different rules for taxing 
the distiller, but there is no conflict The 1st 
section makes the distiller liable "on the dis- 
tilled spirits produced." By the 19th sec- 
tion he is to render a sworn account of the 
"number of wine gallons and of proof gallons 
of spirits produced," etc.; and by section 20 
the assessor is to determine whether the dis- 
tiller has accounted in his returns for the pre- 
ceding month "for all the spirits produced by 
him." All of which clearly indicates that the 
quantity actually produced is all that can 
be taxed. On the other hand, it will be no- 
ticed that section 5 requires the distiller to re- 
port such facts as the kind of still, the cubic 
contents thereof, and information for deter- 
mining the capacity of distilling. Other sec- 
tions have the same object. The 10th sec- 
tion requires a survey to be made and on it 
an estimate and determination of the "true 
capacity" of the distillery. Then the work 
may be suspended on notice, when the officer 
locks the still, etc., and no tax accrues while 
the works are thus closed; and finally, the 
last clause of section 20, that in no case shall 
the quantity returned by the distiller, in con- 
nection with the quantity assessed as deficit, 
be less than SO per cent, of the capacity of 
the distillery as estimated. Here there is a 
clear requirement that the distiller shall pay 
on nothing less than 80 per cent of the pro- 
ducing capacity of his distillery. 

Now it is clear that these provisions can 
easily be reconciled. Thus, the tax shall be 
on the quantity actually produced whenever 
it equals or exceeds 80 per cent of the pro- 
ducing capacity of the works; whenever, on 
the contrary, the amount does not equal that 
quantity, then the tax shall be on a quantity 
within 20 per cent of the producing capacity; 
that is, on SO per cent The distiller is fully 
advised, by section 20, that if he enters into 
the distilling business he will be required to 
pay a tax on 80 per cent, of the producing 
capacity of his works. This is evidently de- 
signed to protect the government against 
fraud in the reports. It is no secret to any 
one that the devices and practices resorted 
to by whiskey manufacturers and others 
dealing in the article, to evade the tax im- 
posed, have taxed the ingenuity of congress 
and of the revenue department to institute 
means which shall, in some degree, if not 
wholly, check such frauds. If the distiller 
is not able, for want of materials, to produce 
eighty per cent, of the capacity of his dis- 



tillery, he may avoid any tax by giving the 
required notice and having his works put 
under lock and key. It is not presumed, un- 
der this law, that a manufacturer of spirits 
will keep his distillery in operation, month 
after month, when he is producing less than 
eighty per cent, of its capacity, as by doing so 
he must pay a larger tax than the business 
will afford. 

The court does not see that when the actual 
amount produced is less than eighty per cent, 
the distiller must make a false return under 
section 19, for in such case he is to return the 
true amount produced, on oath, and to this he 
should add the deficiency, to make the eighty 
per cent not in order to show actual product, 
•but to form the basis of the tax for which he 
is liable to be assessed. T7e see no good rea- 
son for holding that the tax is to be on less 
than eighty per cent of the producing ca- 
pacity, simply because the provisions of the 
act are 'multifarious and complicated," nor 
because "the complex and expensive arrange- 
ments and safeguards to prevent fraud, 
thrown around the manufacturer of distilled 
spirits, could be dispensed with." The ob- 
ject of the legislation by congress was, un- 
doubtedly, "to ascertain the produet and thus 
compel payment of a tax on the whole of the 
article manufactured." But in view of the 
great inducements to fraud in rendering the 
accounts required to be made of actual prod- 
nct, and in view of frauds which had been 
practised, congress designed by this law to 
insure taxes on at least eighty per cent of 
the capacity of the distillery— thus rendering 
the margin for frauds within the limits of 
twenty per cent, of capacity. Thus, it seems 
to me, we determine what the law is. vYith 
its justice or injustice the court has nothing 
to do, when once congress has said what the 
obligation of the distiller is. In brief, gen- 
tlemen, such are the reasons for holding that 
defendant Heed was bound to pay a tax on 
eighty per cent, of the producing capacity of 
his distillery; and if you find that he did not, 
then you will find what deficiency existed, 
and give a verdict for the government for the 
tax of fifty cents a gallon on such deficiency 
in each month, together with the per diem 
tax, the barrel tax, the penalty of five per 
cent., and the interest, at one per cent a 
month, from the time when due. 

I remark in conclusion, that my learned 
Brother Judge EMJIONS, the circuit judge, 
informs me that he has already ruled in an- 
other district of his circuit substantially the 
point made in this case, holding in harmony 
with the conclusion I have reached. Thus 
forfeited, I cannot feel that the ruling in this 
ease is other than is demanded by the stat- 
ute. 

The jury, without retiring, returned a verdict 
for the government for 53,049.94. 
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Case No. 16,136. 

UNITED STATES v. REED. 

[1 Lowell, 232J i 

District Court, D. Massachusetts. March, 
18G8. 

Violation op Internal Revenue Laws— Distil- 
leries— Notice to Collector— Indictment. 

1. The doctrine of charging an offence in 
the words of the statute, considered. 

2. Section 25 of the act of 1866 (14 Stat. 
154), requiring the maker of a still to he used 
for the purpose of distilling, to notify the col- 
lector where such still is to be used or sent, 
and by whom it is to be used, and of its capaci- 
ty, &c, means that the maker of every still 
intended for distilling spirits within the United 
States must notify the collector of internal 
revenue of the district in which it is intended 
to be so used, of these particulars, and an in- 
dictment should supply the omissions of the 
statute, and allege the offence according to its 
true meaning. 

3. A charge that the defendant made a still, 
"to be used for the purpose of distilling," and 
that the same was removed with the defend- 
ant's knowledge and consent "to a district with- 
in the said United States, to your jurors un- 
known, without notifying the collector of the 
district in which said still was intended to be 
used" of the requisite particulars, is defective 
for not alleging affirmatively that the still was 
intended to be used within the United States, 
and for distilling spirits, and that the defend- 
ant failed to give the notice, and that the dis- 
trict in which it was to be used was unknown 
to the jury. 

[This was an indictment against William 
G, Reed upon the charge of violating the in- 
ternal revenue law. Heard on a motion in 
arrest of judgment] 

H. D. Hyde, Asst U. S. Dist Atty. 
R. Morris, for defendant. 

LOWELL, District Judge. The defendant 
has been convicted under section 25 of chap- 
ter 184 of the statutes of 1866 (14 Stat. 154) 
for a failure to notify a collector of internal 
revenue concerning a still which he had 
made, and now moves in arrest of judgment 
for alleged defects in the indictment. 

The law enacts, that any person who shall 
manufacture any still, to be used for the pur- 
pose of distilling, shall, before the same is 
removed from the place of manufacture, no- 
tify the collector where such still is to be 
used or sent, and by whom it is to be used, 
and of its capacity. &c, and if he fail to give 
such notice, he shall be fined. It is apparent 
that this statute leaves much to be supplied, 
and is not an easy one on which to frame an 
indictment. It means that when a still is 
made for the purpose of distilliiig spirits 
within the United States, the maker is to no- 
tify the collector of internal revenue of the 
district in tvhich it is intended to be so used 
where it is to be used or sent, and when, and 
by whom, &c. I have underlined the words 
which the statute omits, and an indictment 
ought to supply them, or something which, to 

i [Reported by Hon. John Lowell. LL. D., Dis- 
trict Judge, and here reprinted by permission.] 



a common intent, will fairly express the 
same meaning. The general rule that the 
words of a statute are to be followed in an 
indictment is not absolutely and always true. 
On the one hand it is often sufficient, when 
the statute expresses a simple and clear 
meaning in one way' that the indictment 
should give the same meaning clearly in an- 
other way. And on the other hand, when the 
statute is itself elliptical so that its meaning 
must be gathered from the context or from 
other parts of the same or other statutes, the 
indictment, which has not the advantage of 
such aids in its interpretation, must of itself 
allege a crime according to the true intent of 
the statute. Both these exceptions or expla- 
nations amount only to this, that the statute 
crime may and must be laid with reasonable 
certainty according to the true meaning of 
the law. 

In this case the charge in the indictment 
is, that the defendant made the still at his 
shop in Chelsea, "said still to be used for the 
purpose of distilling," and that after it was 
made, the said still was removed with the 
knowledge and consent of the defendant, 
"to a district within the said United States, 
which said district is to your jurors afore- 
said unknown, without notifying the collect- 
or of internal revenue of the district in which 
said still was intended to be used" of the 
requisite particulars. 

This indictment fails to charge affirmative- 
ly, that the still was intended to be used 
within the United States, or for distilling 
spirits, or that it was the defendant that 
failed to give the notice. The statement that 
the collector of the district in which the still 
was intended to be used was not notified, is 
not an affirmation that there was any such 
district. Every fact here charged would be 
true of a still for making petroleum, and re- 
moved from Chelsea to Boston for shipment 
to Canada, and of a failure by the person 
who removed it to notify the collector, and 
of a still intended to be used in a district well 
known to the grand jurors; for their igno- 
rance is of the district to which it was re- 
moved which is not averred to be the same 
in which it was intended to be used. 

I do not find Here the certainty of allega- 
tion which the criminal law, wisely or not, 
requires in charging an offence. Judgment 
arrested. 
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UNITED STATES v. REESE. 

[5 Dill. 405; i 8 Cent. Law J. 453.] 

Circuit Court, W. D. Arkansas. May Term, 
1879. 

Indian Lands— "Lands of the United States" 
—Cutting Timber Thereon— U-iiaxt op Lands 

by Treaty— Penal Statutes. 
1. The Cherokee tribe of Indians hold their 

lands by a title different from the Indian title 



! [Reported by Hou. John P. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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— bv occupancy. They derived it by grant from 
the United States. It is a base, qualified,, or 
c determinable fee, without the right of reversion, 
but only a possibility of reversion, in the Unit- 
ed States. 
[Cited in U. S. v. Rogers, 23 Fed. 664; Re 
"Wolf, 27 Fed. 615; Cherokee Nation v. 
Southern Kansas R. Co., 33 Fed. 905.] 

2. The lands of the Cherokee tribe of In- 
dians cannot, therefore, be held to be "lands of 
the United State?," in the sense of the lan- 
guage used in section 5388 of the Revised Stat- 
utes of the United States. 

3. Penal statutes are to be construed strictly. 
If there is a fair doubt whether the act charged 
in the indictment is embraced in the criminal 
prohibition, that doubt is to be resolved in 
favor of the accused. 

[Cited in U. S. v. Garretson, 42 Fed. 25.] 

4. The treaty-making power of the United 
States can make a sale or grant of land to an 
Indian tribe without an act of congress. 

5. Congress has no constitutional right to in- 
terfere with rights under treaties, except in 
cases purely political. 

The defendant is charged, by an informa- 
tion preferred by the district attorney, and 
filed on the 5th of April, A. D. 1870, with 
violating section 53S8 of the statutes of 
the United States, "by unlawfully cutting 
timber on lands situated and lying in the 
Cherokee Nation, in the Indian country, in 
the Western district of Arkansas, which 
said lands, in pursuance of law, may be re- 
served and purchased by the United States 
for military or other purposes." To the in- 
formation the defendant, by his counsel, filed 
a demurrer, setting up (1) that the matters 
and things stated in the information do not 
constitute an offence, and (2) that this court 
has no jurisdiction of the offence charged 
in said information. 

W. H. Clayton, U. S. Dist Atty. 
Duval & Cravens, for defendant 

PARKER, District Judge. The first ground 
of the demurrer is the only one I pro- 
pose to notice; because, if this act charged 
against the defendant is one which is de- 
clared an offence by the section referred to 
in the statement of the case, I have no doubt 
the court has jurisdiction. Of course, if it 
is no offence, then it has no jurisdiction to 
try and punish, because there is nothing 
to which jurisdiction can attach. It is con- 
ceded in this case that the timber charged 
to have been eut by defendant was cut on 
lands formerly ceded by the United States 
to the Cherokee tribe of Indians. There are 
certain things which make up this offence. 
These are the elements which enter into it, 
and go to constitute it. They consist of 
the positive acts of the party charged, as 
well as the existence of other facts, all of 
which must exist before it can be held that 
the defendant is subject to the penalty pre- 
scribed by the law. In this case there must 
be a cutting of the timber by the defendant. 
It must be unlawfully done— that is, done 
wrongfully, without authority of the United 



(Case No. 16,137) U. S. v. REESE 

Slates or her agents. These are the positive 
acts of the defendant. In addition thereto, 
the cutting must be done on lands of the 
United States which, in pursuance of law, 
may be reserved or purchased for military 
or other purposes. 

The pertinent question in this case is, 
"Was this done upon "lands of the United 
States?" It is conceded that it was done 
upon lands which have been heretofore 
granted by the United States to the Chero- 
kee Indians. Does the United States still 
have such a title to these lands as that they 
can be called lands of the United States in 
the sense of the law upon which this pros- 
ecution is based? If she has such a title 
thereto, this act of the defendant is a penal 
offence, and he is amenable to the punish- 
ment prescribed by the section above re- 
ferred to. If she does not have such a 
title, this prosecution must fail, as being 
an act, although a gross outrage and a 
grievous wrong, not prohibited by law. To 
determine the question whether these are 
lands of the United States, requires a con- 
sideration of the title by which they are 
held by the Cherokee Nation. To any one 
who has given any attention to this subject, 
it presents a question not free from doubt 
or intrinsic difficulty. The Cherokee Nation 
of Indians derived their title to their lands 
from the United States by grant This 
grant is by virtue of different treaties made 
between them and the United States. By 
the 2d article of the treaty of May 6, 1828 
(Rev. Ind. Treat 54), "the United States 
agrees to possess and guarantee to the 
Cherokees, forever, seven millions of acres 
of land, and this guarantee is hereby sol- 
emnly pledged." This land is a part of the 
country now occupied by them. On the 
2Sth of May, 1830, congress passed a law, 
the 1st section of which provided that "it 
shall and may be lawful for the president 
of the United States to cause so much of 
any territory belonging to the United States, 
west of the river Mississippi, not included 
in any state or organized territory, and to 
which the Indian title has been extinguished, 
as he may judge necessary, to be divided 
into a suitable number of districts, for the 
reception of such tribes or nations of Indians 
as may choose to exchange the lands where 
they now reside, and remove, and to cause 
each of said districts to be so described by 
natural or artificial marks as to be easily 
distinguished from every other." Section 3 
of said act provides "that in the making of 
any such exchange or exchanges, it shall 
and may be lawful for the president sol- 
emnly to assure the tribe or nation with 
which the exchange is made, that the Unit- 
ed States will forever secure and guarantee 
to them and their heirs or successors the 
country so exchanged with them, and, if they 
prefer it, that the United States will cause 
a patent or grant to be made and executed 
to them for the same: provided, always, 
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that such lands shall revert to the United 
States if the Indians become extinct or 
abandon the same." [4 Stat. 411.] 

By section 1 of the treaty of the 14th of 
February, 1833 [7 Stat. 414], concluded be- 
tween the Cherokees and the United States 
(Rev. Ind. Treat ti3j, "the United States 
agrees to possess the Cherokees, and to 
guarantee to them forever, and that guaran- 
tee is hereby pledged, of seven millions of 
acres of land, to be bounded" as set out in 
said article. By the 3d article of the treaty 
of the 29th of July, 1835 [7 Stat 47S], it is 
provided "that the lands ceded by the treaty 
of the 14th of February, 1833, including the 
outlet and those ceded by this treaty, shall 
all be included in one patent executed to 
the Cherokee Nation of Indians by the pres- 
ident of the United States, according to the 
provisions of the act of May 28, 1830" [Id. 
311]. In pursuance of the terms of this 
treaty, the president of the United States, 
on the 31st day of December, 1838, executed 
to the Cherokee Nation a patent for the sev- 
en millions of acres of land, for the outlet 
west, as well as the eight hundred thousand 
acres of land granted to them by the treaty 
of the 29th of July, 1835. The granting 
clause of this patent is as follows: "There- 
fore, in execution of the agreements and 
stipulations contained in the said several 
treaties, the United States have given and 
granted, and by these presents do give and 
grant, unto the said Cherokee Nation the 
two tracts of lands so surveyed and herein- 
before described, containing in the whole 
thirteen million three hundred and seventy- 
four thousand one hundred and thirty-five 
and fourteen one-hundreths acres; to have 
and to hold the same, together with all the 
rights, privileges, and appurtenances there- 
unto belonging, to the said Cherokee Nation 
forever; * * * subject, also, to all the 
rights reserved to the United States in and 
by the articles heretofore recited, to the 
extent and in the manner in which the said 
rights are so reserved, and subject, also, 
to the condition provided by the act of con- 
gress of the 2$th of May, 1830, and which 
condition is, that the lands hereby granted 
shall revert to" the United States if the said 
Cherokees become extinct or abandon the 
same." 

Now, the question arises, what kind of a 
title do these several treaties, and this law 
of 1830, give the Cherokees to their lands' 
If it were not for the treaty of 1835, the 
treaty of 1833 is broad enough in its terms to 
convey a fee-simple title. This treaty is sub- 
sequent in date to the act of 1830, which 
contained the clause that the lands should 
revert to the United States if the Indians 
"become extinct or abandon the same." 
There is no limitation to" the title conveyed 
by the United States under the treaty of 
1S33. If such treaty is inconsistent with the 
law of 1830, it repealed so much of it as 
was inconsistent Besides, the act did not 
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make any grant; it only provided that it 
might be done. , 

The treaty-making power was not limited 
by its terms, as the authority to make a 
treaty with the Indian tribes was one which 
the treaty-making power derived from a 
source higher than an act of congress, to- 
wit, the constitution. And by this power the 
president and senate of the United States 
could make a treaty with any Indian tribe 
extending to all objects which, in the inter- 
course of nations, had usually been regarded 
as the proper subject of negotiation and 
treaty, if not inconsistent with the nature of 
our government, and the relation between 
the states and the United States. This 
treaty-making power could make a sale or 
grant of land without an act of congress. 
It could lawfully provide that a patent should 
issue to convey lands which belong to the 
United States without the consent of con- 
gress, and in such case the grantee would 
have a good title. Holden v. Joy, 17 Wall 
[84 U. SJ 247; U. S. v. Brooks, 10 How! 
[ol U. S.] 442; Meigs v. McCIung, 9 Cranch 
[13 U. S.] 11. 

Congress has no constitutional right to in- 
terfere with rights under treaties, except in 
cases purely political. Holden v. Joy, 17 
Wall. [84 U. SJ 247; Wilson v. Wall, 6 Wall. 
[73 U. S.] 89; Insurance Co. v. Carter, 1 
Pet [26 U. SJ 542; Doe v. Wilson, 23 How 
[64 U. SJ 461; Mitchell v. U. S., 9 Pet [34 
U. SJ 749; The Kansas Indians, 5 Wall. [72 
U. SJ 737; 2 Story, Const § 1508; Foster v 
Neilson, 2 Pet [27 U. SJ 254; Crews v! 
Burcham, 1 Black [66 U. SJ 356; Worcester 
v. Georgia, 6 Pet [31 U. SJ 562; Blair v. 
Pathkiller's Lessee, 2 Yerg. 407; Harris v 
Barnett, 4 Blackf. 369. If title passed by 
the treaty of 1833, there were no restrictions 
upon it 

But it may be asked how could this title 
be held to be a title in fee when the word 
"heirs" was not used in the grant At the 
common law, by a rule which in this coun- 
try is purely technical, the word "heirs" is 
necessary. But this rule did not apply to 
grants to a corporation aggregate. The fee 
passed without the words "heirs or succes- 
sors," because in judgment of law a corpora- 
tion never dies, and is immortal by means 
of perpetual succession. 4 Kent, Comm. 7. 
This tribe of Indians may be regarded under 
the law as a corporation aggregate. It has 
been claimed by some that this title obtained 
under e treaty of 1833 could not be a fee- 
simple title because it was taken under the 
general law prohibiting the alienation" of In- 
dian lands, and that this was such a restric- 
tion upon the title as to take away its fee- 
simple character. But this act was not in ex- 
istence until the 30th day of June, 1834. But 
it is said the treaty of 1833 did not operate 
to convey the lands described therein. This 
point is not entirely free from doubt. But it 
does seem to me that the words used in the 
1st section of the treaty are sufficient to op- 
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•erate as a cession of the land mentioned in 
the treaty: "The United States agrees to 
possess the Cherokees, and to guarantee to 
them forever, and that guarantee is hereby- 
pledged, of seven millions of acres of land." 
The United States agrees to possess what? 
"Why, the land described. And to guarantee 
what, and for how long? Why, not the pos- 
session, but the land, and forever. It does 
seem to me that this was a cession of the 
land described. This opinion is confirmed 
■by the language of the 2d article of the treaty 
of 1835. Rev, Ind. Treat. 6S. It is: "The 
United States also agrees that the lands 
above, ceded by the treaty of February 14th, 
1833." This language is a recognition of the 
■cession of the lands. If they had already 
been ceded to the Cherokees forever by the 
treaty of 1833, then the agreement by the 
United States, by the 3d article of the treaty 
of 1833, to give them a patent for these lands, 
•according to the provisions of the act of con- 
gress of May 28, 1830, was a mere nudum 
pactum. It was an attempt to place a re- 
striction upon a title which had already 
passed, and which, according to the 1st sec- 
tion of the treaty of 1833, was to be evidenced 
by patent- 

I am unable to see what consideration pass- 
ed to the Indians to induce them to take a ti- 
tle of less grade, under the 3d article of the 
treaty of 1S35, when they, by the terms of 
the 1st article of the treaty of 1S33, had one 
■of a higher grade. Now, unless the treaty 
was afterwards modified by some other 
treaty or law, and my construction of it is 
the correct one, it cannot be held that these 
lands of the Cherokees are "lands of the 
United States," in the sense of the language 
of section 5388 of the General Statutes. Al- 
though the construction may be at fault, still 
it throws some light on what must have been 
intended by the treaty of 1835. 

But suppose the condition contained in the 
patent is valid— let us see what effect that 
has upon the title. The condition is that 
the lands revert to the United States if the 
said Cherokees become extinct or abandon 
the same. Now, the first of these conditions 
is one which would be silently engrafted on 
the grant independent of any express words. 
When there is a grant, and the grantee and 
his heirs become extinct, the land escheats 
to the state, whether the grantee be an indi- 
vidual or a body of individuals. In an ordi- 
nary patent, absolute from the government, 
the implied right of escheat to the sovereign 
lies behind the patent. In this ease it is ex- 
pressed. Therefore, that expressed condition 
■does not take away the character of a fee- 
simple title. But the other one, against 
abandonment, does. This leaves the title less 
than a fee. But what character does it have? 
Blackstone (book 2, c. 7, p. 109) says: "A 
base or qualified fee is such a one as hath a 
qualification subjoined thereto, and which 
must he determined whenever the qualifica- 
tion annexed to it is at an end. As in the 



case of a grant to A. and his heirs, tenants 
of the manor of Dale. In this instance, when- 
ever the heirs of A. cease to be tenants of 
the manor the grant is entirely defeated. 
* * » This estate is a fee, because by pos- 
sibility it may endure forever in a man and 
his heirs. Yet, as that duration depends upon 
the concurrence of collateral circumstances 
which qualify and- debase the purity of the 
donation, it is, therefore, a qualified of base 
fee." Chancellor Kent (volume 4, p. 10, of 
his Commentaries) says: "A qualified, base, 
or determinable fee is an interest which may 
continue forever, but the estate is liable to 
be determined without the aid of a convey- 
ance, by some act or event, circumscribing 
its continuance or extent. It is the uncer- 
tainty of the event, and the possibility that 
the fee may last forever, that renders the 
estate a fee, and not merely a freehold." If 
the condition attached to the fee is one which 
is certain to happen, then there is a rever- 
sion. If such condition is one which may 
never happen, there is not a reversion, but 
only a possibility of reversion. 4 Kent, 
Comm. 9; 1 Washb. Real Prop. p. 90, pi. 
86-S8. Mr. Washburn (in vol. 1, pi. SS, p. 
90) says: "If the estate be to A. and his 
heirs till B. comes back from Rome, the right 
to have it when he comes back is not a re- 
version, but a mere possibility. He may not 
come back, and if he were to die before he 
came back, the estate would become abso- 
lute in the grantee." 

Here is a grant made to the Cherokees, 
having conditions which may never happen, 
and, in view of the facts that the Cherokee 
Indians are not likely to become extinct, and 
that they are now occupying the lands, with 
no intention of abandoning the same, there 
is only a remote possibility of either event 
happening. In such case there is not an ab- 
solute right of reversion in the United States, 
but only a possibility of reversion. There is 
a broad distinction between the rights of the 
grantee in case of a reversion and a mere 
possibility of reversion. When there is only 
a possibility of reversion, all the estate is in 
the feoffee, notwithstanding the qualification. 
4 Kent, Comm. 11; 2 Bouv. Inst. § 1G99, p. 
220; 1 Washb. Real Prop. pi. 89, p. 90. This 
Indian title being a base, qualified, or deter- 
minable fee, with only the possibility of a 
reversion, and not the right of reversion, in 
the United States, all the estate is in the 
Cherokee Nation of Indians. I cannot, there- 
fore, see how these lands, which have been 
depredated upon, can be held to be "lands 
of the United States," in the sense of the 
language used in section 5388. 

It must be remembered that this is a penal 
statute, and it must, therefore, be construed 
strictly. In the office of the interpretation 
of statutes, courts, particularly in statutes 
that create crimes, must closely regard and 
ever cling to the language which the legisla- 
ture has selected to express its purpose. And 
when the words are not technical, or words 
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of art, the presumption is a reasonable and 
strong one that they were used by the legis- 
lature in their ordinary, popular, and general 
signification. Statutes enjoin obedience to 
their requirements, and, unless the contrary ap- 
pears, it is to be taken that the legislature did 
not use the words in which its commands are 
expressed in any unusual sense. Therefore, 
the law is settled that in construing stat- 
utes the language used is never to be lost sight 
of, and the presumption is that the language 
used is used in no extraordinary sense, but in 
its common, every-day meaning. The legiti- 
mate function of courts is to interpret the legis- 
lative will, not to supplement it or to supply it. 
The judiciary must limit themselves to explain- 
ing the law; they cannot make it. It belongs 
only to the legislative department to create 
crimes and enjoin punishments. Accordingly, 
courts, in the construction of statutable offences, 
have always regarded it as their plain duty 
cautiously to keep clearly within the express- 
ed will of the legislature, as otherwise they 
may hold an act or an omission to be a crime, 
and punish it, when, in fact, the legislature 
had never so intended. U. S. v. Clayton 
TCase No. 14,814]. Statutes creating crimes 
will not be extended by judicial interpretation 
to cases not plainly and unmistakably within 
their terms. If there is a fair doubt whei-her 
the act charged in the indictment is embraced 
in the criminal prohibition, that doubt is to be 
resolved in favor of the accused. U. S. v. 
Whittier [Id. 16,688]; U. S. v. Morris, 14 Pet. 
[39 TJ. S.] 694; U. S. v. Wiltberger, 5 Wheat. 
[18 U. S.] 76; U. S. v. Sheldon, 2 Wheat [15 U. 
S.] 119; U. S. v. Clayton, supra. Therefore, 
in the face of these principles of the law so 
well sustained by authorities, if it does not 
dearly appear to the judicial mind that these 
lands granted to the Cherokee Indians are 
"lands of the United States," in the sense in- 
tended by its makers to be attached to the 
statute, then the act of the defendant is not 
one covered by the terms of the law, and he 
is not subject to its penalty. It is to be re- 
gretted that it cannot be held to be an of- 
fence, as the complaints of depredations up- 
on the timber of the Indian lands are con- 
stantly being made to officers of this court. 
There is a class of men on the borders of the 
Indian country who revel in the idea that 
they have an inherent, natural right to steal 
from the Indians. This right is not to be 
questioned. They think it a tyrannical use 
of authority if they are interfered with. 

There should be a law enacted, the penalty 
of which would teach persons that Indians 
have rights which should be respected as well 
as the rights of citizens. This is with the 
law-making power, and not with this court. 
That it is the right of congress to pass a law 
protecting the timber on the lands of these 
people, is clear; the duty of congress to do so, 
in the face of the pledges of the government 
of the United States, made by her treaties 
and her laws, to protect these Indians from 
unlawful intrusions from without, and from 



violations of their rights by any and all per- 
sons, is manifest. 

If the law-making power will give us a law,, 
we will lay its mailed hand upon its violators 
in such a way that the timber in that Indian 
territory will be protected from the rapacity 
of those who are now stealing it. It remains 
with us to execute the law, not to make it. 
And it is with regret that we must hold in 
this case that the offence, for the reasons al- 
ready given, is not within the terms of sec- 
tion 5388. The demurrer is, therefore, sus- 
tained. Judgment accordingly. 
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UNITED STATES v. REESE. 

[4 Sawy. 629.] i 

Circuit Court, D. California. Oct. 9, 1866.2 

Fraud against United States — Forgery of- 

Mexican Land Grant Papers — Perjury — 

Jurisdiction op Federal Courts — Bail. 

1. The first section of the act of March 3, 
1823, for the punishment of frauds committed 
on the government of the United States (3- 
Stat. 771), applies only to instruments altered 
or forged for the purpose of obtaining moneys 
from the United States, their officer or agents. 

[Cited in U. S. v. Moore. 60 Fed. 739.] 
[Distinguished in U. S. v. Spaulding, 3 Dak- 
85, 13 N. W. 362.] 

2. There was no act of congress, previous 
to that of May 18, lbo8 (11 Stat. 290), covering 
eases of the altering or forging of documents 
or title-papers, or the uttering or publishing 
them as true, for the purpose of establishing 
against the United States a claim to land in 
California. 

3. It seems that an indictment found for 
an act which does not constitute an offense- 
under the laws of the United States, is still "a 
suit, controversy, matter or cause depending," 
in which perjury may be committed. 

4. Although there are no offenses against the 
United States, except such as are declared by 
special enactment, and the criminal jurisdiction 
of the circuit court is in this respect limited, 
yet it has jurisdiction to inquire into and pass 
upon all acts charged by competent authority 
to be public offenses, and presented to it by 
such authority for its consideration. 

[Cited in U. S. v. Eldredge (Utah) 14 Pac. 
45.] 

5. If, whilst objections to an indictment are 
under consideration, the accused is admitted 
to bail, the recognizance will be of binding ob- 
ligation though the indictment should eventual- 
ly be adjudged void. 

[Cited in U. S. v. Evans. 2 Fed. 150.] 
[Cited in U. S. v. Eldredge (Utah) 13 Pac. 
679.] 

6. A recognizance of hail embracing the 
amounts required upon two separate indict- 
ments, is not on that account objectionable. 

This was an action upon a recognizance of 
bail, and was tried upon stipulation of the 
parties by the court without the intervention 
of a jury, at the June term of 1866. The 
court found for the United States. The facts 
are sufficiently stated in its opinion. 

i [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
2 [Reversed in 9 Wall. (76 U. S.) 13.] 
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Delos Lake, U. S. Atty. for the United 
States. 
E. Casserly, for defendant. 

FIELD, Circuit Justice. In December, 
1856, Jose Y. Limantour was indicted by the 
grand jury of the circuit court of the United 
States for uttering and presenting as true to 
the board of land commissioners, created un- 
der the act of March 3, 1831 [9 Stat 631], to 
ascertain and settle private land claims in 
the state of California, a false writing, pur- 
porting to be a grant of certain described 
lands from the Mexican government, with in- 
tent to defraud the United States, knowing 
the same to be false. To this indictment 
Limantour appeared and pleaded not guilty. 
He was then admitted to bail on motion of his 
counsel, the amount being fixed at §30,000. 

Soon after the issue was thus joined, a mo- 
tion was made on the part of the United 
States to set the case for trial early in Janu- 
ary, 1857. This motion was resisted, and at 
the same time application was made on the 
part of Limantour for a continuance of the 
cause, and in support of the application his 
affidavit was read, in which he asserted the 
genuineness of the grant alleged by the Unit- 
ed States to have been forged; and that it 
was made at the time and by the officers as 
averred by him. For alleged perjury in mak- 
ing this affidavit, the grand jury soon after- 
ward found a second indictment against him. 
To this indictment he also appeared and 
pleaded not guilty, and upon the motion of 
his counsel was admitted to bail, its amount 
being fixed at S5000. 

By order of the court the recognizance of 
bail was taken in one instrument, the obliga- 
tion of the sureties being the amount re- 
quired in both cases. The defendant Michael 
Reese and one Manuel Castro became the 
sm-eties of Limantour, binding themselves 
jointly and severally in the sum designated. 
It is upon this recognizance that the present 
action is brought. It recites the finding and 
presentment of the two indictments, the com- 
mitment of the defendant thereon, and the 
order of the court for his discharge on fur- 
nishing the required bail, and is conditioned 
that the defendant shall personally appear 
at the next term of the court, and at any 
subsequent term thereafter, "to answer all 
such matters and things as shall be objected 
against him," and to abide the order of the 
court, and not depart therefrom without 
leave first obtained. This recognizance is dat- 
ed the fifth o* February, 1857. 

At a subsequent term of the circuit court 
in August of that year, the defendant ap- 
peared for trial in both cases, with wit- 
nesses in attendance from the city of Mexico. 
The district attorney thereupon moved for a 
postponement of the trials. At this time 
two cases of Limantour for land claimed un- 
der alleged Mexican grants were pending in 
the district court of the United States, on ap- 
peal from decrees of the land commissioners, 
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by whom the claims had been confirmed. 
One of the cases was for a claim under the al- 
leged forged grant. The witnesses in at- 
tendance were persons who" had been brought 
from Mexico to testify in the land cases. It 
was therefore stipulated between the counsel 
of the parties: on the one side, that the post- 
ponement desired by the' government should 
be assented to; and on the other side, that 
neither of the criminal actions should be 
brought to trial until after final decrees had 
been rendered in the two land cases by the 
district court; and if both or either of the 
decrees wfere in favor of the claimant, the 
criminal actions should be dismissed by the 
United States; but if the decrees were adverse 
to the claimant, reasonable time should be 
given him to prepare for the trial of the crim- 
inal actions, and to procure the attendance of 
such of his witnesses as resided without the 
state of California. The stipulation was en- 
tered on the minutes of the court, and the 
postponement desired was granted in accord- 
ance with its terms. 

In December, 1858, the district court, by its 
decrees, rejected the claims of Limantour in 
the land cases [see Case No. 15,601]; and 
soon afterward the district attorney moved 
that the criminal actions be set for trial. 
After repeated adjournments, the motion was 
finally argued and decided in March, 1S59, 
and the trials directed for the twenty-fifth of 
April following. On the latter day the two 
cases were called, but Limantour did not an- 
swer to the call in either of them, and the 
recognizance of his bail was ordered to be 
forfeited. 

As a defense to the action, the defendant 
relies upon several grounds, the principal of 
which are: First, that the acts charged in the 
two indictments did not, at the time of their 
alleged commission, constitute any offense un- 
der the laws of the United States; and as a 
consequence, that the indictments and all pro- 
ceedings thereunder, including the requiring 
of bail for the appearance of the defendant, 
were void; second, that if the indictment and 
proceedings thereunder were not void, the 
stipulation of August, 1857, 'for a postpone- 
ment of the trial, released the sureties from 
liability on their recognizance; and, third, 
that the recognizance was void in embracing 
the amount required as bail upon both indict- 
ments. 

The acts charged in the first indictment, the 
uttering and publishing as true the alleged 
forged grant, were undoubtedly deemed to 
fall within the class of offenses defined by 
the first section of the aet of congress of 
March 3, 1823, "for the punishment of frauds 
committed on the government of the United 
States," and not under the aet of March 3, 
1825, as supposed by the counsel of the de- 
fendant. That section provides that "if any 
person or persons shall falsely make, alter, 
forge or counterfeit; or cause or procure to 
be falsely made, altered, forged or counter- 
feited; or willingly aid or assist in the false 
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making, altering, forging or counterfeiting, 
any deed, power of attorney, order, certif- 
icate, receipt, or other writing, for the pur- 
pose of obtaining or receiving, or of enabling 
any other person or persons, either directly or 
indirectly, to obtain or receive from the Unit- 
ed States, or any of their officers or agents any 
sum or sums of money; or shall utter or pub- 
lish as true, or cause to be uttered or pub- 
lished as true, any such false, forged, altered 
or counterfeited deed, power of attorney, or- 
der, certificate, receipt, or other writing, as 
aforesaid, with intent to defraud the United 
States, knowing the same to be false, altered, 
forged or counterfeited; or shall transmit to, 
or present at, or cause or procure to be trans- 
mitted to, or presented at, any office or officer 
of the government of the United States, any 
deed, power of attorney, order, certificate, re- 
ceipt, or other writing, in support of or in re- 
lation to any eount or claim, with intent to 
defraud the United States, knowing the same 
to be false, altered, forged or counterfeited, 
every such person shall be deemed and ad- 
judged guilty of felony; and being thereof 
duly convicted, shall be sentenced to be im- 
prisoned and kept at hard labor for a period 
not less than one year, nor more than ten 
years, or shall be imprisoned not exceeding 
five years and fined not exceeding §1000." 3 
Stat. 771. 

The indictment uses the language of the sec- 
ond paragraph of this section, and was sup- 
posed to cover a ease embraced by its terms. 
But we are of opinion that the section applies 
only to instruments altered or forged for the 
purpose of obtaining moneys from the United 
States or their officers or agents. The first 
paragraph covers the altering or forging of 
such instruments; the second paragraph the 
uttering or publishing them as true; and the 
third their transmission or presentation to any 
office or officer of the government. Neither 
of them applies to an instrument forged for 
the purpose of obtaining a cession of land 
from the United States, or the confirmation of 
a claim to land alleged to have been granted 
by the Mexican government. There was no 
act of eongress which reached a ease of this 
nature until the eighteenth of May, 185S, 
when an act was passed covering all eases 
of the altering or forging of documents or 
title papers, or uttering or publishing them as 
true for the purpose of establishing against 
the United States any claim to lands -in Cali- 
fornia. 11 Stat. 290. That act was passed, 
it is believed, in consequence of the defects 
in existing legislation, suggested by this case 
of Limantour. 

As to the second indictment, there is much 
greater doubt whether the act alleged was not 
in fact at the time an offense under the laws 
of the United States. The objection is, that 
perjury cannot be affirmed of any testimony 
under oath upon an indictment for an act not 
constituting an offense, a position to which 
we are not prepared to yield our assent. The 
act of 1790 speaks of this offense as one 



which may be committed "in any suit, contro- 
versy, matter, or cause depending in any of 
the courts of the United States." We do not 
perceive how it can justly be said that the 
first indictment, with issue joined upon a plea 
of not guilty, did not constitute "a suit, con- 
troversy, matter, or cause depending." 

But admitting that neither of the indict- 
ments allege acts constituting a public offense 
at the time of their commission, and that on 
a demurrer it would have been so held, the 
conclusion asserted by counsel does not follow 
that all the subsequent proceedings of the 
court thereon, including the requiring of bail 
for the appearance of the defendant, were 
void. *> 

The circuit court of the United States has 
cognizance of all crimes and offenses cogniza- 
ble under the authority of the United States. 
Judiciary Act of 1789, § 11 [1 Stat 78]. Its 
cognizanee is exclusive in capital cases and 



concurrent with that of the district court in 
all other cases; and although there are no 
offenses against the United States— except 
such as are declared by specific enactment, 
and the criminal jurisdiction of the circuit 
court is in that respect limited, yet the court 
having jurisdiction to inquire into all public 
offenses thus declared by law, must, as a nec- 
essary consequence, have jurisdiction to in- 
quire into and pass upon all acts charged by 
competent authority to be public offenses, and 
presented to it by such authority for its con- 
sideration. The authority provided by law for 
making such charges and presenting them to 
the court is the grand jury of the district. Its 
special duty is to inquire into all public of- 
fenses against the Dnited States committed or 
triable within the district, and to make true 
presentment of them to the court. The law 
does not assume the infallibility of this body, 
but provides for its possible errors arising 
from imperfect knowledge of the statutes, or a 
misapprehension of their provisions, or igno- 
rance of the established forms of procedure. 
It therefore subjects such action,- whatever it 
may be, legal or illegal, valid or void, to the 
supervision and correction of the court. When 
its action is presented, the jurisdiction of the 
court attaches to consider it, and to determine 
its validity. But the time and manner in 
which its validity shall be considered must 
depend upon the business pending and the 
established practice of the court. To the prop- 
er and efficient administration of justice there 
must be some order and system in all judi- 
cial proceedings. The party complained of 
has a right to be heard, and of securing the 
aid of counsel, if desired; time, therefore, to 
prepare his objections and procure his coun- 
sel must be afforded. If he claim that the ac- 
tion of the grand jury is illegal or void, he 
may ask to have the indictment quashed, or 
he may interpose a demurrer, or he may plead 
not guilty to the indictment and reserve his 
objections until the trial. But whether he 
pursue one course or the other, some time will 
be consumed, amounting in the great major- 
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ity of cases to several days. If whilst these 
proceedings are going on, and the objections 
taken are under advisement,, the defendant 
asks a discharge on bail, it is competent for 
the court to allow it, and the recognizance of 
bail given in such case will be a binding obli- 
gation, even though the indictment should 
eventually be adjudged void. The authority 
of the court to pass upon the validity of the 
action of the grand jury, and over the defend- 
ant whilst this validity is under consideration, 
is not an usurped authority, but an authority 
essential to the exercise of the general juris- 
diction with which the court is clothed over 
all offenses cognizable under the laws of the 
United States. 

The error of the argument of the learned 
coansel of the defendant consists in not dis- 
tinguishing between the action of a court in- 
vested with this general criminal jurisdiction, 
and the action of a court having no criminal 
jurisdiction whatever. In the one case au- 
thority to inquire whether an act alleged to 
be an offense be in truth such offense, is an 
essential accompaniment of the jurisdiction 
over the act when onee it is adjudged to be 
an offense. In the other case the attempt to 
inquire into the matter at all would be an act 
of pure usurpation. The argument of the 
counsel would be good if applied to criminal 
proceedings commenced in a probate court of 
the state, that court having no criminal juris- 
diction whatever. If it were good when ap- 
plied to criminal proceedings in the circuit 
court, such proceedings would be a constant 
source of apprehension to the officers of the 
court, and would often prove more injurious 
to them than to the defendant himself. And 
this singular result would follow: if the court 
should refuse to look into the indictment and 
to pass upon its validity, the judges would be 
justly censurable for neglect of duty; but if 
the court detained the defendant in custody 
whilst considering its validity, the judges 
would be liable to an action for false impris- 
onment if their ultimate decision should be 
that the indictment was void. 

It follows that the court had authority to 
require bail of Liniantour; and the recogni- 
zance in question is not void by reason of the 
insufficiency of the acts charged in the indict- 
ments. The condition annexed to the instru- 
ment is usual in such cases; and is not ful- 
filled unless the defendant personally appear 
as provided; unless he answer all matters 
then objected against him; unless he abide 
the order of the court; and unless he remain 
before the court until permitted to depart. 
A compliance with one or more of these pro- 
visions will not suffice; he must comply with 
all of them. It often happens that the indict- 
ment under which an arrest is ordered is set 
aside, or a nolle prosequi is entered, or a ver- 
dict of acquittal after trial is had, and yet in 
the progress of the case such evidence is de- 
veloped as shows that an offense has been 
committed by the defendant which requires 
other and different proceedings. The condi- 
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tion of the recognizance is intended to meet 
all possible disclosures of crime, and to se- 
cure the appearance of the defendant to an- 
swer "all matters and things which may be 
objected against him;" and therefore he is 
not allowed to depart without leave of the 
court, although the particular ground of his 
original arrest may be removed. Hawk. P. 0. 
bk. 2, c. 15, § 84; State v. Stout, 11 N. J. Law, 
124; Cbamplain v. People, 2 N. Y. 82. In 
this ease the defendant, even if he had suc- 
ceeded in obtaining a discharge from arrest 
upon the indictments, might perhaps have 
been detained to answer a charge for perjury 
or subordination of perjury in the land eases 
before the board of commissioners or the dis- 
trict court. 

The stipulation of August, 1857, as observ- . 
ed by counsel, is most unusual in all its fea- 
tures, and yet under the circumstances may 
be justified. The grant alleged to be forged, 
and in swearing to the genuineness of which 
the forgery was charged, had been adjudged 
valid by the board of land commissioners, and 
the appeal from its decree was at the time 
pending undetermined. The postponement 
of the trial until this appeal was disposed of 
was a very proper exercise of the power of the 
court, provided the aceused waived his right 
to a speedy trial and assented to the post- 
ponement. In this act we do not perceive 
any ground upon which the bail can claim ex- 
emption from liability on their recognizance. 
They were not bound to continue as sureties 
any longer from this circumstance than with- 
out it. They could at any time afterward 
have surrendered the defendant and been ex- 
onerated. In the theory of the law he was in 
their custody, as jailors of his own choosing, 
subject to be surrendered at any moment. If 
they failed to exercise their power over him 
they must bear the responsibility attached to 
the position they voluntarily assumed. 

The objection that the decrees of the dis- 
trict court were not final at the time of the 
alleged forfeiture of the recognizance, be- 
cause they were for five years subsequently 
subject to appeal to the supreme court, and 
to reversal by that tribunal, is untenable. 
The stipulation evidently had reference to the 
immediate action of the district court upon 
the appeals pending, and not to its possible 
ultimate action after the cases had been 
passed upon by the supreme court; nor did it 
contemplate a delay of five years from the en- 
try of the decrees before the trials should be 
had in case no appeal to that tribunal was 
taken. 

The objection to the recognizance that it em- 
braced the amount required as bail upon both 
indictments is equally untenable. The in- 
dictments constituted the occasion for the ar- 
rest of the defendant, bat the recognizance 
was not that he should appear in court and 
answer them, but that he should appear and 
answer "all matters and things" which might 
be objected against him. The fact that there 
were two indictments undoubtedly governed 
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the court in fixing the amount of the bail; 
they constituted the moving cause, so to 
speak, of the action of the court; but they did 
not control the form of the recognizance, or 
determine the extent of the liability of the 
sureties. They are referred to in the instru- 
ment by way of recital to the conditions an- 
nexed, but in no respect qualify or restrain 
them. 

We have given to the objections of the 
learned counsel of the defendant the most 
careful consideration, but are unable to per- 
ceive in them anything which will defeat a 
recovery by the plaintiffs. Judgment will, 
therefore, pass for the United States for the 
amount of the recognizance: namely $35,000, 
and costs. 

NOTE. September 24, 1S6G. This case was 
taken to the supreme court of the United 
States, and was there reversed on a single 
point, viz.: that the stipulation of August, 
1857, for a postponement of the trials until the 
appeals on the land cases were disposed of, re- 
leased the sureties from liability on their re- 
cognizance. Mr. Justice Field wrote the opin- 
ion of that court, reversing his own decision 
on the point referred to. See 9 Wall. [76 U. 
SJ 13. 
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UNITED STATES v. REEVES et al. 

[3 Woods, 199.] i 

Circuit Court, D. Louisiana. Nov. Term, 1878. 

Qualifications of. Jurors— Grand Jurors — 
Previous Service. 

1. Where a juror was summoned to the 
November term, 1876, and was impaneled and 
sworn on December 11, 1876, and afterwards 
was summoned as a juror to the November 
term, 1878, and was impaneled and sworn on 
December 14, 1878: Held, that he was not 
liable to challenge under section 812 of the Re- 
vised Statutes, although his service as a juror 
under the first summons extended to April 27, 
1877. 

2. Defendants who have not had any earlier 
chance to object to the composition of the grand 
jury by which they have been indicted, may do 
so by plea in abatement. 

3. The fact that a grand juror had, on a pre- 
vious summons, attended the court as a juror 
within two years, does not constitute such a 
disqualification under section 812 of the Re- 
vised Statutes as will render bad any indict- 
ment found by the grand jury of which he is a 
member. 

[Cited in U. S. v. Clark, 46 Fed. 640.J 

[Cited in State v. Elson, 45 Ohio St. 657, 16 

N. E. 686. Cited in brief in State v. Ward. 

60 Vt. 147, 14 Atl. 190.] 

J4. Cited in U. S. v. Richardson, 28 Fed. 
67, to the point that in misdemeanors, as well 
as felonies, two or more pleas in abatement, 
not repugnant to each other, may be pleaded to- 
gether.] 

[Indictment against L. Vincent Reeves and 
others. Heard on demurrer to pleas in abate- 
ment.] 



i [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



A. H. Leonard, U. S. Atty. 
W. F. Mellen, D C. Labatt, and Julius Aro- 
ni, for defendants. 

WOODS, Circuit Judge. The pleas in 
abatement are based on section 812 of the 
Revised Statutes, which declares: "No per- 
son shall be summoned as a juror in any cir- 
cuit or district court more than once in two 
years, and it shall be sufficient cause of chal- 
lenge to any juror called to be sworn in any 
cause that he has been summoned and at- 
tended said court as a juror at any term of 
said court held within two years prior to the 
time of said challenge." 

One plea alleges, in substance, that P. E. 
Bechtel was summoned as a juror at the No- 
vember term, 1876, of this court, and was 
impaneled and sworn as a grand juror on De- 
cember 11, 1876, and continued to serve as 
such grand juror until April 27, 1S77; and 
that the same P. E. Bechtel was summoned 
as a juror at the November term, 1878, of this 
court, and was impaneled and sworn as a 
grand juror on December 14, 1878, and con- 
tinued to serve as said grand juror until 
March 1, 1S79, and until the indictment in 
this case was found and returned, and was 
of the panel by which said indictment was 
found and returned. 

The other plea alleges that J. B. Glandin 
was summoned to serve as a juror in this 
court for the November term, 1877, and was 
sworn and impaneled as a petit juror in No- 
vember, 1877, and served as such until' Janu- 
ary 22, 1S7S, and that said Glandin was sum- 
moned as a juror for the November term, 
1S78, of this court, and on December 14, 1878, 
was impaneled and sworn as a grand juror 
in this court, and continued to serve as such 
up to March 1, 1S79, and was of the panel by 
which said indictment was found. 

To these pleas the United States attorney 
has filed a demurrer on the ground that the 
same were bad in law. 

As to the first plea, it is obvious to remark 
that the facts stated do not bring it within 
the terms of the section on which it is pred- 
icated. It does not appear from this plea 
that Bechtel was summoned "more than 
once in two years," nor does it appear that 
the juror has been summoned and attended 
said court as a juror at any term of said 
court held within two years prior to the time 
of said challenge. It does not appear from 
the plea precisely when the juror named was 
summoned, but it is stated that, in the first 
instance, he was summoned to the Novem- 
ber term, 1876, and in the second to the No- 
vember term, 1878. The period of two full 
years had elapsed between the beginnings of 
these two terms. 

According to the plea under consideration, 
the juror was impaneled and sworn on the 
grand jury on December 11, 1876, and was 
not again impaneled and sworn until Decem- 
ber 14, 1878, a period of more than two 
years. Even supposing he had been chal- 
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lenged on the day he was sworn, the chal- 
lenge would have been ineffectual, for the 
juror had not been summoned and attended 
as a juror within two yeai*s, for at least a 
part of the term at which he last attended 
was held more than two years previously. 

I do not think that the fair construction of 
this section is that t ,/enty-four months must 
elapse between the close of the term at 
which a juror is summoned and serves and 
the beginning of the next term at which he is 
competent to serve. In this district this con- 
struction would render a juror incompetent 
for nearly two years and six months, for the 
November term of the court invariably lasts 
until the third Monday of April following. 
But the law in effect is, that he may be sum- 
moned as often as once in two years. It can- 
_not be that the law allows a juror to be sum- 
moned as often as once in two years and at 
the same time forbids him to serve oftener 
than once in two years and six months. The 
juror named in this plea has not been sum- 
moned oftener than that. 

This has, so far as I know, been invariably 
the construction put in this circuit upon the 
section under consideration. This plea is, 
therefore, bad, because the case of the juror 
named therein does not fall within the terms 
of section 812. 

So far as the lapse of time is concerned, the 
second plea is not open to this objection. 
The grand juror named in this plea served on 
the grand jury by which the bill was found 
and also served on the grand jury impaneled 
m November, 1877. 

As the defendants have not before now had 
an opportunity to object to the composition 
of the grand jury by which they were indict- 
ed, they may take advantage of any disqualifi- 
cation of any of the grand jurors by plea in 
abatement: U. S. v. Hammond [Case No. 15,- 
294], and eases there cited. 

The question is, therefore, squarely pre- 
sented whether the facts set out in this plea 
render the indictment bad and liable to be 
quashed. 

That depends on whether section 812 im- 
poses a disqualification to serve as grand ju- 
rors upon persons who fall within its terms. 
It seems doubtful whether section 812 ap- 
plies at all to grand jurors, especially the 
second clause of the section, which declares: 
"It shall be suflicient cause of challenge to 
any juror called to be sworn in any cause, 
that he has been summoned and attended 
said court as a juror, at any term of said 
court held within two years prior to the time 
of said challenge." Grand jurors are not 
called to be sworn in any cause. They are 
sworn to investigate offenses against the 
criminal law generally, and causes which 
they institute where there has been no pre- 
vious arrest are not in existence until their 
duty in reference thereto is fully completed 
and ended. The clause just quoted would not, 
therefore, seem to apply to them. It appears 
rather to be aimed at jurors taken de talibus 
circumstantibus— persons not regularly sum- 
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moned as jurors, but called in as talesmen 
from the by-standers. 

But, conceding that* the entire section ap- 
plies to grand as well as petit jurors, the 
question is, does the section impose such a 
disqualification on a grand juror as would 
render an indictment found by a jury of which 
he was a member bad? 

It is easy to perceive that it was the objeet 
of congress, by the enactment of section 812, 
to secure the selection .of jurors who were 
from the body of the district, and they should 
not be professionally or habitually called into 
the courts of the United States. 

To effectuate this object they made two 
provisions, the first of which is a direction to 
those who select the array that they shall 
not summon any person who has been sum- 
moned within two years; and, second, that 
if, through ignorance of the facts any per- 
son should be twice summoned within two 
years, and should have attended within that 
period he might, when called to be sworn in 
any cause, be challenged. Congress has not 
seen fit to impose any consequence of inval- 
idity upon verdicts, either by direct language 
or by necessary implication, when jurors 
were not challenged for this cause, who might 
have been. 

The language of this section is guarded 
with great precision, and is in marked con- 
trast with that of section 820. There is a 
distinction to be observed between a positive 
disqualification and a cause of challenge. 
Thus section S20 declares certain acts done 
by a person summoned as a juror to be a 
cause of disqualification and challenge. The 
use of the word "disqualification" has some 
purpose, and implies that there may be causes 
of challenge which ai-e not positive disquali- 
fications. 

In U. S. v. Hammond [supra] I have held 
that section 820, by its very terms, rendered 
a juror disqualified, and thereby necessarily 
invalidated the finding of the jury in cases 
where there could be no waiver. But the 
language of the section now under consider- 
ation leaves the juror competent, not disqual- 
ified, though liable to challenge when called 
to be sworh, as manifestly as seetion S20 af- 
fects him with absolute disqualification. 

In Munroe v. Brigham, 19 Pick. 368, Chief 
Justice Shaw makes this distinction, and 
held in effect that the faet that a juror was 
over the age of sixty-five years, which, by 
the law of Massachusetts, was not only a 
ground of exemption from jury duty, but 
also a ground of challenge by either party to 
the suit, did not absolutely disqualify the 
juror from sitting in the case, or furnish 
ground for setting aside the verdict returned 
by the jury of which he w T as a member. 

I think the distinction rests on solid 
grounds. Pleas in abatement being dilatory 
are not favored. O'Connell v. Reg., 11 Clark 
& F. 155; Com. v. Thompson, 4 Leigh, 667; 
State v. Newer, 7 Blackf. 307. 

In the case of People v. Jewett, 3 Wend. 
321, the defendant and one Burrage Smith 
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were indicted for having, with others, con- 
spired without legal authority or justifiable 
cause to carry off and transport one William 
Morgan to a place unknown. 

Objection was taken to the indictment that 
one Benjamin Wood, one of the grand jurors, 
had, before the finding of the bill of indict- 
ment, in repeated conversations declared that 
the defendant was concerned in the abduc- 
tion of Morgan, aided in carrying him off, 
was guilty thereof, and ought to be punished 
therefor; and it was alleged that the defend- 
ant had not been apprised of any criminal pro- 
ceeding against him, not having been arrested 
or required to enter into recognizance. 

In reply to this objection, Savage, 0. X, 
said: "The books are silent on the subject 
of such exception after indictment found, and 
in the absence of authority I am inclined to 
say, in consideration of the inconvenience 
and delay which would ensue in the admin- 
istration of criminal justice were a challenge 
to a grand juror permitted to be made after 
he was sworn and impaneled, that the objec- 
tion comes too late." 

In the same case Marcy, J., said: "As the 
defendant was not recognized to appear at 
the sessions when the indictment was found, 
he did not know that any charge would be 
laid before the grand jury against him, and 
consequently he had no opportunity to object 
to the jurors before they were sworn and 
had presented their indictment. * * « 
Though I feel the force of the argument, that 
the defendant should be allowed the benefit 
of an exception to a partial grand juror, I 
cannot turn my view from the consideration 
of the great delays and embarrassments 
which would attend the administration of 
criminal justice if It was to be obtained in 
the way now proposed. No authority for 
adopting this course was shown on the argu- 
ment, and I have not since been able to find 
any." 

And in Munroe v. Brigham, supra, Chief 
Justice Shaw remarks: "Upon general 
grounds, unless presumptively required by 
statute, it would be inconsistent with the 
purposes of justice to allow such an exception 
to a juror. * * * Where no other incapac- 
ity exists, and no injustice is done, nothing 
but a positive rule of law would seem to re- 
quire that a verdict should, on that account 
be set aside." 

This authority is cited merely to show how 
reluctant the courts are to interfere with the 
indictments of a grand jury by reason of the 
unfitness of one or more of the grand jur- 
ors. Nevertheless, courts will interfere where 
there has been a positive disqualification im- 
posed by statute. But as, in my judgment, 
the fact that the juror has served within two 
years as a juror in the court is not made by 
section S12 a positive disqualification, but only 
a ground of challenge, I do not think that it 
can be urged as a reason for quashing the in- 
dictment. 

Demurrer to pleas in abatement sustained. 



Case jOTo. 16,140. 

UNITED STATES v. REID. 

[Hoff. Land Cas. 74.] t 

District Court, N. D. California. Dec. Term, 
1855. 

Mexican Laxd Grants. 
The validity of this claim is beyond question. 

[Claim by Juan Reid for the Rancho Corte- 
de Madera del Presidio, embracing one 
league of land in Marin county. Confirmed 
by the' board of land commissioners, and 
appeal taken by the United States.] 

S. W. Inge, U. S. Dist. Atty. 
McDougal & Sharp, for appellees. 

HOFFMAN, District Judge. The land 
claimed in this case is shown to have been, 
granted to Juan Reid by Governor Figueroa 
on the 2d of October, 1834. The original 
title is produced, and the signatures duly 
proved. The expediente— a traced copy of 
which is filed in the ease — contains the peti- 
tion on which the grant and a record of the 
proceedings of the territorial deputation on 
the 2d of October, 1835, approving the con- 
cession previously made by the governor. 
It is also shown by documentary proof that 
judicial possession of the granted land was 
given on the 28th of November, 1835. It is 
also shown that previous to obtaining the 
grant, and subsequently until his death, the 
grantee resided with his family on the land, 
and that since his decease his family have 
continued to occupy the land. 

The case seems to present one of the few 
instances where every requirement of the 
law has been fully complied with. No rea- 
son is perceived by the court or suggested 
on the part of the appellants for refusing to 
confirm the claim. A decree must there- 
fore be entered aflirming the decision of the 
board of commissioners. 



Case K"o. 16,141. 

UNITED STATES v. REID et al. 

[Hoff. Land Cas. 129.] i 

District Court, N. D. California. Dec. Term, 
1855. 

Mexican* Land Gkants. 
The validity of this claim not controverted. 

[Claim by Samuel G. Reid and others for 
the Rancho del Puerto, embracing three 
leagues of land in San Joaquin county. Con- 
firmed by the board of land commissioners, 
and appeal taken by the United States.] 

S. W. Inge, U. S. Dist. Atty. 
A. C. Whitcomb, for appellees. 

HOFFMAN, District Judge. The claim in 
this case was affirmed by the late board of 
commissioners. No additional testimony has 

i' [Reported by Numa Hubert, Esq., aud here 
reprinted by permission.] 
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been taken in this court, and the ease has 
been submitted without argument or objec- 
tion on the part of the United States. 

The grant under which the claim is made 
"was issued by Governor Micheltorena on the 
20th of January, 1844. The signatures to the 
original document, produced by the interest- 
ed parties, are fully proved, and the expedi- 
ente is found in the archives and duly certi- 
fied by the surveyor general. That the grant 
was made does not seem to admit of any 
question, and though from an error in draw- 
ing the diseno the positions of the San Joa- 
quin river on one side and the serranias on 
the other are incorrectly delineated, and 
should be reversed, yet the calls in the grant, 
the natural objects mentioned in ^ the diseno, 
the specification of the lindero or boundary of 
Higuera's rancho as one of the boundaries of 
the tract now claimed, together with the depo- 
sition of Hernandez contained in the tran- 
script, are abundantly sufficient to explain 
and correct the error. 

With regard to the occupation and settle- 
ment of the land, it is shown that the con- 
ditions were in that respect complied with 
within the time limited. The fact that owing 
to the depositions of the Indians the grantees 
were driven from their property after the 
murder of Linsay, cannot of course preju- 
dice their claim. The mesne conveyances are 
proved and appear to be regular, and there 
seems to be no reason for reversing the de- 
cree of the board. A decree of confirmation 
must therefore be entered. 



Case No. 16,143. 

UNITED STATES v. REID. 
[See Case No. 14,817.] 



Case No. 16,143. 

UNITED STATES v. REID. 

[The case reported under above title in 
Howison Cr. Tr. 89, is the same as Case No. 
14,817.] 



Case Wo. 16,144. 

UNITED STATES v. The REINDEER, 

[2 Cliff. 57.] i 

Circuit Court, D. Rhode Island. Nov. Term, 
1861.2 

Conflict of Jurisdiction — Vessel Attached by 
State Process — Forfeiture for Prior Act 
of Owner — Slave-Trade — Act of March 22. 
1794. ' 

1. A vessel was seized under the act of 
March 22, 1794 [1 Stat. 347], as being fitted 
and prepared for the slave-trade. At the time 
of the service of the monition by the United 
States marshal she was in the possession of 
a state sheriff, by virtue of an attachment is- 
sued from a state court. Held, that this court 
still had jurisdiction, because forfeiture of a 

i [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 
2 [Affirmed in 2 Wall. (69 U. S.) 383.] 
27FKD.CAS. — 48 



vessel arises from the wrongful act of the own- 
er, or some person in charge of the vessel, and 
wherever the forfeiture is made absolute by 
an act of congress, the forfeiture attaches at 
the time the wrongful act is committed, and 
consequently the owner is divested of his title 
eo instanter, and the same becomes vested in 
the United States. 

2. The possession of a sheriff, under civil 
process, whether from state or federal court, 
will not defeat the operation of the revenue 
laws of the United States, or impair a forfeiture 
for engaging in the slave-trade, or for fitting 
a vessel for the same. 

3. Under the first section of the act of March 
22, 1794, a vessel is liable to be prosecuted and 
condemned for engaging in the slave-trade, 
in any of the circuit or district courts where 
the vessel may be found and seized. Therefore 
where a vessel had been fitted and prepared 
for a traffic of this kind in New York, it was 
Jield that she was properly condemned bv the 
district court of Rhode Island, having* been 
seized there. 

[Appeal from the district court of the Unit- 
ed States for the district of Rhode Island.] 

This was a libel of information filed by 
the district attorney, in behalf of the United 
States, and claiming forfeiture of the vessel. 
It was founded on the first section of the 
act of March 22, 1794, the first section of the 
act of May, 1S00 [2 Stat. 70], and the second 
section of the act of April 20, 1818 [3 Stat. 
450]. The libel was filed in the court below, 
August 7, 18G1, and the case came before 
this court on appeal from a decree condemn- 
ing the vessel as forfeited to the United 
States. [Cases unreported.] It was alleged 
that the bark Reindeer, of the burden of 
two hundred and forty-eight tons, was, on 
the 26th of January, 1S61, by a citizen or cit- 
izens of the United States, either as master, 
factor, or owner, fitted,- equipped, and pre- 
pared, within the port of New York, for the 
purpose of carrying on the trade or traffic in 
slaves to some foreign country, contrary to 
the first-named act of congress. Other counts 
were contained in the libel which were drawn 
upon the other actsabove named. According 
to the libel, the bark arrived at the port of 
New York on July 11, 1861, and it was al- 
leged that she was seized by the collector 
of the port on the 1st of August following. 
Claim was filed by Gregorio Tejedor on Au- 
gust 19th, averring that he was the true and 
bona fide owner of the cargo, and the char- 
terer of the vessel, and praying that he 
might be admitted to defend. He subse- 
quently filed an answer, denying every 
statement of the libel. Certain other par- 
ties also appeared and made claim to the 
vessel, and were admitted to defend. They 
were David M. Coggeshall, sheriff of the 
county of Newport, and Henry P. Booth and 
James E. Ward, claiming the vessel as at- 
taching creditors. Answer was also filed by 
them, denying all the material allegations 
of the libel, and also pleading to the juris- 
diction of the court. In the ninth article 
of their answer they alleged that David M. 
Coggeshall, on July 1, 1861, and up to the 
time of the hearing, was sheriff of the coun- 
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ty of Newport, and that on the 20th of that 
month, and again on the 26th, he seized and 
attached the bark, her cargo, apparel, and 
furniture, by virtue of several attachments 
duly issued out of the supreme court of the 
state; that he thereby became possessed of 
the bark, her cargo, &c, and that by reason 
thereof this court had no jurisdiction of the 
vessel or her cargo. They also alleged that 
the several acts in the libel charged to have 
been done were stated to have been so done 
in the port of New York, and not within the 
district of Rhode Island, wherefore they 
averred that the court had no jurisdiction of 
the charges. During the hearing, claim was 
also filed by the vice-consul of Spain, stating 
the bark, her cargo, &c, to be the property 
of Gregorio Tejedor, before named. Appeal 
from the decree of the district court to this 
court was taken by the sheriff of the county 
of Newport and the attaching creditors. 
Tejedor was allowed an appeal, upon condi- 
tion of his filing a bond to prosecute the 
appeal, but he never complied with the con- 
dition, and did not perfect his appeal. 

The following was a cargo list of the ves- 
sel: 

Account of cargo and stores examined by me, 
as landed in Newport, from bark Reindeer of 
New York, by order of A. Sanford, United 
States marshal for Rhode Island, August 12, 
1861. 

1 cask, containing hand-saws, back-saws, and 
packages knives and forks, and bit-stock. 

1 cask, containing sauce-pans, cooking-pans, 

with their covers. 

2 casks, containing paints in pans. (Not on 

manifest.) 

1 cask, containing table cutlery, iron spoons, 

hatchets, hammers, &c. 

2 casks, containing sauce-pans, cooking-pans, 

and covers. 

3 casks, containing glass tumblers. 

2 packages, containing thirty mess or camp 

kettles. 
16 pipes, containing bread. 
187 new oars 

1 cask, containing pickled haddock, fish. 
(Not on manifest.) 

3 bags coarse salt. (Not on manifest.) 

3 packages, 1 barrel tesago, or jerked beef. 
Examined in the store, August 13. 

1 case of thin overcoats. 

2 cases Spanish cigars in boxes. 
40 boxes candles. 

64 boxes brandy, preserved fruit. 
38 boxes claret wines. 

boxes O T gin. 
boxes B brandy, 
boxes gin. 
100 kegs cut nails, of different sizes. 

2 barrels lime, 1 barrel cement. (Not on 
manifest) 
117 whole pipes of agua ardente rum. 

65 half -pipes of agua ardente rum. 

1 case containing medicines in % 

small packages. 

2 cases, containing medicinal 

herbs and lint in packages. 

4 large jars chloride lime. 
1 demijohn disinfecting fluid. 
1 box small sponges. 

All the ship's stores for the voyage in the cus 

tom-house. 
"Examined in the custom-house, August 14. 

1 cask butts and hinges. 

3 casks iron chains from % to % inches. 
1 cask table cutlery, &c. 
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1 cask steel or rat-traps. 

1 cask butts, hinges, padlocks, spoons, &c. 

4 cases mechuts or war knives. 

6 to 8 thousand pounds tesago. or jerked beef. 

65 pipes full, partly full, and empty ones, 

which all appear to have been used as 

fresh-water pipes. (Not on manifest.) 

9 casks with two shooks, iron-hooped, and are 

used as ship's fresh-water casks. 
The ship has a regular medicine-chest on 
board. 

5 rolls and some loose flag matting. (Not on 

manifest.) 

Among the eharts examined on board the 
ship, there is one of the West Indies, and 
a new chart of the west coast of Africa, 
from Sierra Leone to the Cape of Good 
Hope; with an old logbook of a voyage to 
Bathurst, in Africa, in 1S56 and 1857. Ex- 
amined on board ship. 

A. Payne and Gilbert Deane, for appellants. 

The United States court in admiralty has 
no jurisdiction in this ease. The thing sought 
to be effected by the proceeding having been, 
at the time of the commencement of these 
proceedings, in the custody of an officer of 
the state court, that custody and jurisdiction 
is exclusive, and there can be no concurrent 
jurisdiction. Taylor v. Carryl, 20 How. [61 
U. SJ 593, and cases cited; Pars. Merc. Law, 
523. The supreme court of the United States 
has often decided the converse of this propo- 
sition in eases where the court acquired the 
first jurisdiction over the person or property, 
namely, that no state court can impede or 
oust the jurisdiction thus obtained, and that 
the same rule obtains where the jurisdiction 
of a state court has first attached. The fact 
that the mai-shal took manual possession does 
not affect the question, the state court never 
having renounced its jurisdiction and control. 
The United States government having grant- 
ed to this vessel a clearance from the port of 
New York, and she having sailed under it 
and delivered her cargo in Havana, they are 
estopped from setting up or saying that the 
vessel was at that time fitted out as a slaver 
in the port of New York. 1 Greenl. Ev. § 
207; Kennedy v. Strong, 14 Johns. 131. But 
if they were not estopped, the evidence is 
clear and uncontradicted that at that time 
she was fitted out for and sailed on a legiti- 
mate voyage. No forfeiture of vessel or car- 
go will be presumed; like other penal laws 
these will be strictly construed. Clark v. 
Strickland [Case No. 2,864]; U. S. v. The 
Emily and Caroline, 9 Wheat. [22 U. S-] 381. 
The fitting out of this vessel, her apparel, 
tackle, or furniture, are neither of them with- 
in the language or the intention of the stat- 
ute of 1794, and that statute does not con- 
fiscate the- cargo. This case does not come 
within the prohibition of the statute of 1818, 
because the Reindeer did not sail from any 
port within the United States at the time 
she had on board this cargo which is elaimed 
to be suspicious, and which furnishes the only 
evidence against her. It is under this section 

of the statute only that the cargo is affected 
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by the intended or actual employment of the 
vessel. There is no evidence that a single 
article of cargo on the Reindeer, when she 
was seized, was put on her in New York. 
But the claimants have proved that every 
article of cargo was laden on her in Havana. 
The only remaining question is that arising 
upon the statute of 1800, which declares: "It 
shall tie unlawful for any citizen of the Unit- 
ed States, or for any person residing within 
the United States, to hold or have any right 
or property in any vessel employed or made 
use of in the transportation or carrying of 
slaves from one foreign country or place to 
another." The Reindeer has not been "em- 
ployed in transporting slaves from one for- 
eign country to another." The decisions 
of the court in The Alexander [Case No. 165] 
and U. S. v. The Catherine [Id. 14,755] ful- 
ly sustain the position of the counsel for 
the claimants. The supreme court in U. S. 
v. Morris, 14 Pet [39 U. S.] 473, define the 
term "employed," as used in the statute, as, 
"not only the act of doing it, but also to be 
engaged to do it, to be under contract or or- 
ders to do it." Applying this authoritative 
and common-sense exposition of the statute 
to this case, is there any pretence that the 
Reindeer was "employed" in the transporta- 
tion of slaves? This vessel was not so "em- 
ployed," "engaged to do it," "under contract 
to do it," unless the charter-party of Captain 
C. was valid; if he ran off with or stole the 
vessel, or violated his duty as captain, in 
signing that paper, then the vessel was not so 
"employed" while on her voyage to Africa or 
any other place, because there was no valid 
contract of employment. There is no evi- 
dence whatever that the owner of this vessel 
(Pearce) had any knowledge of the "employ- 
ment" which it is claimed is to work a for- 
feiture; and the reasoning of the court in the 
case of U. S. v. The Catharine [supra], as well 
as common justice, shows that the property 
of no citizen can be forfeited without a 
voluntary crime on his part. The testimony 
of these pretended or professed experts 
should be entirely disregarded by the court. 
None of them have any knowledge on the 
subject on which they have testified. All of 
them speak from hearsay, and not from 
knowledge. Each of them contradicts the 
other, and they only say this cargo is one 
which might be proper for a legitimate or an 
illicit voyage. In such case the vessel is to 
be discharged. U. S. v. The Catharine. In no 
event can the cargo which is the property of 
a Spanish citizen be condemned. No law of 
congress authorizes it. International law 
forbids it 

Wingate Hayes, U. S. Dist Arty. 

The sheriff of Newport, and the said Henry 
P. Booth, and James E. Ward & Co. claim 
the vessel and cargo upon the ground that 
they had, before the marshal served the mo- 
nition, attached the vessel and cargo as the 
property of Pierre L. Pearce. The claimants 



deny the jurisdiction of this court is. this case, 
upon two grounds. 1. Because the vessel 
and cargo being, as they say, at the time of 
the service of the monition in the custody of 
an officer of a state court, that custody and 
jurisdiction is exclusive, and there can be no 
concurrent jurisdiction. 2. Because the of-' 
fence having been committed, if at all, in the 
district of New York, the vessel was ame- 
nable to that jurisdiction only. Considering 
the questions of jurisdiction in their order, 
the libellants say: 

This court has jurisdiction, notwithstand- 
ing the alleged attachment The forfei- 
ture of the vessel attaches at the time of 
the commission of the act inducing forfei- 
ture, thereby eo instant! divesting the own- 
er of all title, and vesting the same in the 
government. Hence the. sheriff could not 
attach Pearee's interest, for he had none to 
attach. The alleged attachment was a nul- 
lity. That a forfeiture made absolute by 
statute dates back by relation to the time 
of the commission of the offence, and not to 
the date of the judgment, see U. S. v. Grun- 
dy, 3 Cranch [7 U. S.] 338; U. S. v. Bags of 
Coffee, 8 Cranch [12 U. S.] 398; U. S. v. Mars 
(affirms last case) Id. 417; Gelston v. Hoyt, 
3 Wheat [16 U. S.] 246; Certain Logs of 
Mahogany [Case No. 2,559]; The Florenzo 
[Id. 4,886]; Caldwell v. U. S., 8 How. [49 U. 
SJ 366; Fontaine v. Phoenix Ins. Co., 11 
Johns. 293; Roberts v. Wetherhead, 12 Mod. 
92; Wilkins v. Despard, 5 Term R. 112; Conk. 
Tr. (Ed. 1842) 331. Possession ~by the sher- 
iff under a civil process from a state court 
will not prevent the operation of the laws 
of the United States in cases of forfeiture, 
or oust the admiralty jurisdiction of the 
United States courts. The Florenzo [supra]; 
Taylor v. Carryl, 20 How. [61 U. S.] 609; 
Certain Logs of Mahogany [supra]. In the 
last-named case, Judge Story said: "No doubt 
can exist that a ship may be seized under ad- 
miralty process, for a forfeiture, notwithstand- 
ing a prior replevin or attachment of the ship 
then pending." If the doctrine contended for 
by the claimants be law, then the penal laws 
of the United States relating to revenue navi- 
gation, the slave trade, &c, will, by means of 
collusive attachments, be rendered null and 
void. Not a case has been or can be found sus- 
taining the proposition of the claimants in cases 
of forfeiture. The case of Taylor v. Carryl [su- 
pra], and all the cases therein cited, refer sole- 
ly to maritime liens such as seamen's wages, 
claims for collision, &c, where the state and 
federal courts generally have concurrent juris- 
diction. The leading case of Taylor v. Carryl, 
20 How. [61 U. S.] does not refer nor is in- 
tended to apply to cases of forfeiture. Judge 
Taney's opinion in that case (page 609). The 
sheriff in fact exercised no control of the ves- 
sel after the service of the monition. The 
marshal removed cargo, and, as he swears, 
had exclusive jurisdiction. The libel is prop- 
erly filed in this district. The district court 
of the district where the seizure is made has 
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exclusive jurisdiction. The Little Ann [Case 
No. 8,307]; U. S. v. The Betsy, 4 Cranch [8 
TJ. S.] 452; Keene v. TJ. S., 5 Cranch [9 TJ. S.] 
310; The Bolina [Case No. 1,608]; The Ahoy 
[Id. 14]. "The vessel is liable to he seized, 
prosecuted and condemned, in any of the cir- 
cuit courts, or district court for the district 
where the said ship or vessel may be found 
or seized." Act March 22, 1794, § 1, being one 
of the acts under which the libel is filed. 
Judge Betts, in the case of The Kate [unre- 
ported], says: "The doctrine is clearly settled, 
that in prosecutions for penalties or forfei- 
tures, evidence less than what would amount 
to probable cause, and which would only be 
a reasonable ground of suspicion against the 
party proceeded against, is competent and 
proper proof upon which such forfeiture may 
be adjudged, if not satisfactorily contradicted, 
or explained by countervailing proofs;" and 
cites Murray v. The Charming Betsey, 2 
Cranch [6 U. S.] 122; Maley v. Shattuck, 3 
Cranch [7 U. S.] 488; The Josefa Segunda, 5 
Wheat. [18 U. S.] 338. See, also, The Cather- 
ine [Case No. 14,755]; The Josefa Segunda, 
10 Wheat. [23 U. S.] 312; The Struggle, 9 
Cranch [13 TJ. S.] 71. 

The Reindeer was found with a fit-out, prep- 
aration, and cargo, that indicated beyond all 
question that she was destined on a voyage 
for slaves. Though it is not necessary that 
the vessel should be completely fitted out, 
any preparation for the slave trade being suf- 
ficient (The Emily and Caroline, 9 Wheat. 
[22 TJ. S.] 381; The Pittsburgh, 10 Wheat 
[23 TJ. S.] 133); yet in the case of the Reindeer, 
scarcely anything was wanting to indicate her 
complete fitment as a slaver. See case of The 
Plattsburgh, Id. 133. That the Reindeer was 
not on a legitimate voyage, but was bound for 
the coast of Africa for slaves, is evident from 
the ship's papers, especially the sea letter and 
manifest, and from the protest of the captain. 
The manifest declares the vessel to be bound 
for Falmouth for orders. The captain in his 
protest swears she was bound for Falmouth. 
The Spanish sea letter, enclosed in a sealed 
package, declares the destination to be San 
Antonio. Honest traders do not have conflict- 
ing papers. The cargo is neither adapted to 
the Falmouth nor San Antonio markets. At 
the present hearing, this fact is admitted; 
though the record shows that witnesses were 
cross-examined at length to prove that the 
cargo was suitable for either market. No ev- 
idence, however, has been offered by claim- 
ants to show the true destination of the ves- 
sel. The character and destination of the 
Reindeer is shown by her cargo. The char- 
acter of the cargo always affords strong evi- 
dence. A cargo of cotton is presumed for 
some place of cotton manufactures; of molas- 
ses, not for Cuba, or of coals for Newcastle. 
The cargo occupies not over one third of the 
vessel, consisting chiefly of articles usually 
found on board slave vessels, and of some arti- 
cles never found on board other vessels, but 
indispensable in slavers; nearly all the sus- 



picious articles are disguised on the manifest, 
or not manifested at all. Not a tittle of ex- 
planatory evidence is offered, although the 
claimants could show the true destination of 
the cargo without difficulty. A bark of two 
hundred and forty-eight tons, bound to the 
coast of Africa, with a captain, crew, and 
two supercargoes, irons, chains, padlocks, 
sweeps, lime, biscuit, jerked beef, mess-ket- 
tles, sauce-pans, flag mattings, sponges, medi- 
cines (adapted in quantity and kind for a 
slave voyage), chloride of lime and disinfect- 
ing fluid,— all to obtain sixty-five wine pipes 
of palm oil! The vessel was fitted, equipped, 
otherwise prepared, and caused to sail, by 
Pearce, or Cunningham, her master, either as 
owner or master, for themselves or for some 
other person. The vessel was fitted, equipped, 
otherwise prepared, and caused to sail from 
New York, for the purpose of carrying on 
traffic in slaves. Unless clear and satisfactory 
explanation be furnished by the claimants to 
the contrary, it will be presumed that the ves- 
sel was fitted, equipped, prepared, and caused 
to sail, and intended for the purpose of car- 
rying on the business in which she was 
found to be engaged. See rule of evidence in 
slave cases. Judge Betts's opinion in The- 
Kate. The burden lies on the claimants .to. 
show this by clear and unequivocal testimony. 
The Catherine [Case No. 14,755]; The Jo- 
sefa Segunda, 5 Wheat [18 U. S.] 338. The 
claimants have not even attempted to ex- 
plain anything in relation to the cargo, its 
destination, the objects of the voyage, or the 
presence of Garcia and Pinto on board. They 
set up two antagonistic excuses: 1st. That 
the vessel was chartered to Tejedor. 2d. That 
she was sold by Pearce to Tejedor, and that 
Pearce knew nothing of her use; that in fact 
the bark was on a new voyage. The Reindeer, 
having been admitted to be owned by an 
American citizen, and proved to have been 
found employed in the slave-trade, must be 
condemned under the act of congress of May 
10, 1800, § 1. A vessel bound for Africa, for 
slaves, is "employed" in the slave-trade, with- 
in the meaning of the act The Catherine 
[supra]; The Alexander [Case No. 165]. A 
captain has a right to charter a vessel in a 
foreign port. Abb. Shipp., passim. If a ves- 
sel be so "employed," she will be forfeited, 
though the owners be innocent TJ. S. v. The 
Malek Adhel, 2 How. [43 U. SJ 210. The act 
of 1800 was made to meet cases like this, 
where there were pretended transfers and oth- 
er evasions. Where the proceeding is in rem, 
the vessel may be held guilty, whoever be the 
owner. Courts will not strain the law or facts 
to find loopholes for vessels, virtually ad- 
mitted or proved to be slavers, to escape 
through. It is as much a violation of the law 
to fit out, prepare, and cause a vessel to sail 
for the purpose of selling or chartering her to 
be used as a slaver, as to use her one's self 
for that purpose; especially, where the risk of 
retention of the legal title, so as to get the 
protection of our flag, is run and paid for. 
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CLIFFORD, Circuit Justice. Two ques- 
tions of jurisdiction are presented by the 
pleadings, which will first be considered. 

It is insisted by the claimants that this 
court has not jurisdiction, because the vessel 
and cargo, at the time of the service of the 
monition by the marshal, were in the custody 
of the sheriff of the county of Newport, under 
a process of attachment issued from the state 
court. But the proposition cannot be sustain- 
ed, for several reasons, which will be briefly 
stated. Forfeiture of a vessel arises from the 
wrongful act or acts of the owner, or some 
person or persons in charge of the vessel; 
and whenever the forfeiture is made absolute 
by an act of congress, the forfeiture attaches 
at the time the wrongful act is committed, 
and consequently the owner is divested of all 
title eo instanti, and the same becomes vest- 
ed in the United States. Where the United 
States have an election to proceed against 
the vessel, as forfeited, or against the person 
who committed the wrongful act, no such con- 
sequences follow, until the election is made. 
Accordingly, it was held in Certain Bags of 
Coffee, 8 Cranch [12 U. SJ 398, that the for- 
feiture of goods for a violation of the non-in- 
tercourse act takes place upon the commis- 
sion of the offence, and avoids the subsequent 
sale to an innocent purchaser. But where an 
election was given to proceed against the ves- 
sel, or against the person who took a false 
oath to procure a registry of the vessel, the 
court held that the forfeiture did not take 
place antil that election was made. U. S. v. 
Grundy, 3 Cranch [7 U. SJ 338; The Mars, 8 
Cranch [12 U. SJ 417; Gelston v. Hoyt, 3 
Wheat. [16 U. SJ 246; Certain Logs of Ma- 
hogany [Case No. 2,559]; The Florenzo [Id. 
4,886]; Caldwell v. U. S., 8 How. [49 U.S.] 366; 
Fontaine v. Phoenix Ins. Co., 11 Johns. 293. 
Evidently the case under consideration falls 
under the first branch of the rule; but the 
objection to the jurisdiction may be overruled 
upon another ground. Possession by the 
sheriff under a civil process, whether from a 
state or federal court, will not, in my opinion, 
defeat the operation of the revenue laws of 
the United States, or the laws imposing for- 
feiture for engaging in the slave-trade, or fit- 
ting, equipping, or preparing vessels for that 
purpose. The respondents rely upon the case 
of Taylor v. Carryl, 20 How. [61 U. SJ 609; 
but in the opinion of this court, the opinion in 
that case was never intended to be extended 
to cases of this description. 

In the second place, it is insisted by the 
claimants that the alleged forfeiture is cogni- 
zable in the district court of the United States 
for the district of New York, and not in the 
district court for this district. Provision is 
made by the first section of the act of the 22d 
of March, 1794, that the vessel shall be liable 
to be seized, prosecuted, and condemned, in 
any of the circuit courts or district courts 
where the said ship or vessel may be found 
and seized. "Where found and seized," are 



the words of the act; and while it is not ad- 
mitted that the circuit courts have any orig- 
inal jurisdiction in such cases, not a doubt is 
entertained that the libel was properly filed 
in the court below, and that the case is now 
properly here on appeal. 1 Stat. 349; The 
Little Ann [Case No. 8,397]; The Betsey, 4 
Cranch E8 U. SJ 452; Keene v. U. S., 5 Cranch 
[9 U. SJ 310; The Bolina [Case No. 1,60S]; 
The Abby [Id. 14]. 

Having disposed of the questions of juris- 
diction, it becomes necessary to consider very 
briefly the merits of the controversy. Nu- 
merous positions are assumed by the respond- 
ents to show that the evidence is not suf- 
ficient to justify a decree of condemnation; 
but in the opinion of this court, it is full and 
complete, and substantially without conflict 
or contradiction. Her fitment, preparation, 
and cargo furnish very decisive evidence that 
her destination was such as is charged in the 
libel. That she was not on a legitimate voy- 
age is strongly indicated by her papers. 
While her manifest declares the vessel to be 
bound to Falmouth for orders, the protest of 
the master states that she was bound for Fal- 
mouth, and the sea letter, which was enclosed 
in a sealed package, declares her destination 
to be for San Antonio; and the evidence 
shows that her cargo was adapted to neither 
place. No satisfactory evidence is offered to 
show where she was bound, but the clear in- 
ference from the facts and circumstances is 
that she was bound on a voyage for slaves. 
Nothing else can be inferred from her cargo, 
and such is the opinion of all the experts in 
the case. A specification of the articles com- 
posing the cargo is unnecesary, as they com- 
prise nearly everything which is usually to be 
found in vessels fitted out for the slave-trade. 
Certain articles were not included in the man- 
ifest, and all or nearly all such were of the 
class to be found in vessels engaged in that 
trade. Suspicion also arose in the same di- 
rection, from the presence of certain passen- 
gers on board, and their conduct, and espe- 
cially from the conduct of the master and 
owner. 

All explanation is declined, and the claim- 
ants rely mainly upon insufficiency of the evi- 
dence adduced for the government. Under 
the circumstances, it is not thought necessary 
to present the details of the evidence, which 
would be merely to repeat what is very well 
stated in the brief of the libellant. Suffice it 
to say, that, after full consideration, I am of 
the opinion that the district court could not 
have decided otherwise upon the evidence. 
Extended argument upon questions of fact is 
of no service to either party, and except in 
eases of real doubt, it will not be attempted. 
Regarding the case as a clear one, I shall, 
without hesitation, afBrm the decree of the 
district court with costs. 

[The case was taken to the supreme court on 
an appeal, where the decree of this court was 
affirmed. 2 Wall. (69 U. S.) 383.] 
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UNITED STATES v. The REINDEER* 

[14 Law Reporter, 235.] 

Circuit Court, D. Rhode Island. June, 1848. 

Cod axi> Mackerei, Fisheries — Breach op Li- 
cesses — Forfeiture — Certificate op Prob- 
able Cause of Seizure. 

1. By the act of congress of February 18, 
1793 [1 Stat. 305], "if any vessel is employed 
in any other trade than that for which she is 
licensed, such vessel shall be forfeited." By 
the act of July 29, 1813, special licenses were 
granted to vessels engaged in the cod fishery, 
and bounties were given on the vessels com- 
plying with certain conditions. By the act of 
May 24, 1828 [4 Stat. 312], special licenses 
were granted to vessels engaged in mackerel 
fishing. Under these statutes, and in fact, 
how far cod fishing and mackerel fishing should 
be considered different trades or employments, 
— quaere. 

[Cited in U. S. v. Paryntha Davis, Case No. 
16,003; The Grace Darling, Id. 5,651.] 

2. But whether cod fishing and mackerel 
fishing are, under these statutes and in fact, 
different trades or not, vessels under a license 
to catch cod will not be forfeited by catching 
mackerel, so long as the catching of mack- 
erel is incidental merely, and not the main ob- 
ject of pursuit. 

3. To work a forfeiture under these statutes, 
the old employment must have been aban- 
doned, and a new trade must be permanently 
and exclusively pursued. 

4. The seizure of a vessel, which under a 
cod fishing license, had incidentally caught 
mackerel, is a municipal seizure, expressly pro- 
vided for by acts of congress as justifiable, if 
a certificate of probable cause is given. 

5. A certificate of probable cause will be giv- 
en, if the officer making the seizure acts in 
good faith, and has reasonable grounds to 
suppose that the law has been violated. 

[Appeal from the district court of the Unit- 
ed States for the district of Rhode Island.] 

.This was a libel, instituted in the district 
court on the 23d of June, 1847, in behalf of 
the United States and Edward Wilbur, collector 
of Newport, and others interested. It al- 
leged, that the schooner Reindeer, on waters 
navigable for boats of twenty tons, within 
this district, was seized on the 21st of June, 
1847, for a violation of the laws of the United 
States, inasmuch as that she was licensed by 
the collector of Newburyport for the cod fish- 
eries, and, while so licensed, engaged in the 

i For the better appreciation of this ease it 
should be stated, that fourteen fishing vessels, 
of which the Reindeer was one. that had taken 
refuge from a storm in the harbor of Newport, 
were seized at the same time, and informations 
filed against them separately, in the district 
court. Answers were put in. When the cases 
came on for trial, the government not being 
ready, the libels were dismissed. An appeal 
was taken to the circuit court, and allowed on 
the terms that the government should select 
one case as a representative case, the decision 
in which should settle all the cases. The gov- 
ernment selected the case of the Reindeer, and 
the result is above given. The vessels were 
owned all along shore, and the great number 
of parties and the large amount in issue, as 
also the fact that the privileges of a class were 
at stake, gave the case great interest and im- 
portance. 
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mackerel fisheries, and thereby became for- 
feited. The answer was put in by William 
Stover, as agent for the owners, and averred: 
First, that the Reindeer had not been duly 
licensed for the cod fisheries, because, though 
enrolled for those fisheries, she had not asked 
for and obtained the previous examination 
and certificate which were necessary in the 
cod fisheries. Secondly, that if duly licensed 
for the ced fisheries, it was for one year, and 
that before the term expired she had a right 
to take mackerel, if time enough remained 
afterwards, as here, to fish for cod, the full 
period required by law. And thirdly, that a 
usage had long existed at that port to take 
out a cod license early in the season, and if 
mackerel were found in greater abundanee 
than cod, to catch them; but not to count 
the time spent in taking them, in order to 
obtain the cod bounty; and that this usage 
applied to all cases where catching cod was 
meant to be the permanent employment, and 
mackerel only incidental. That such was the 
intent and employment of the Reindeer in 
this instance, and the mackerel taken, being 
130 barrels, were caught only under such 
circumstances and intent; that time enough 
remained to fish for and catch cod, if they 
were found, so as to complete the usual 
period for doing it in order to obtain the 
bounty; and if mackerel should have been 
caught till too late for that object, the cod 
license would have been surrendered, and 
no bounty claimed, and a mackerel license 
taken out. The evidence in this case on both 
sides was very voluminous, and in some re- 
spects conflicting. The substance of it will 
appear in the opinion of the court 

Dist. Atty. Burgess and Mr. Pearce, for 
the United States. 
Choate & Hallett, for respondents. 

WOODBURY, Circuit Justice. In this 
case, the evidence on the part of the United 
States showed, that the usual license for the 
codfishery issued to the Reindeer on the 5th 
of May, 1847, for one year; and that there 
was on file in the custom-house at Newbury- 
port the usual certificate required of her in- 
spection and fitness for the codfishery, bear- 
ing the same date. This certificate was made 
a prerequisite for the bounty by a circular 
from the first comptroller, dated February 
22, 1S42. It was further shown by the libe- 
lants, that the Reindeer had lines, hooks, 
gaffs, a machine to grind bait, and all the 
tackle suitable for the mackerel fisheries, 
with a large number of barrels and salt. 
Several witnesses on the part of the United 
States testified, also, that the South Shore 
fishery, where the Reindeer was employed, 
between the Capes of the Delaware and 
Gape Cod, was a mackerel rather than cod- 
fishery in the spring. That some other ves- 
sels in company with the Reindeer had 
mackerel licenses, and were equipped in like 
manner; and that since the act of congress 
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of February, 1828, authorizing a separate 
mackerel license, it was not customary to 
fish for mackerel under a cod license. And 
it was contended, *hat the business of catch- 
ing mackerel had so increased then and 
since, as to constitute a separate employment 
and trade. 

On the part of the respondents, several 
witnesses testified that long before the act 
of 1828 it was customary, under a license 
for catching cod, to take mackerel if the lat- 
ter offered in great numbers so as to make it 
more profitable, and to relinquish the bounty 
for cod in that event, if not fishing for the 
latter exclusively as long as four months in 
the year. It was farther shown, that in 1820 
the secretary of the treasury issued a circu- 
lar, requiring an oath, before receiving the 
bounty for cod, that four months at least had 
been spent in fishing for cod, without count- 
ing the time devoted to catching mackerel; 
and that most of the collectors who gave 
licenses to fishermen, had been in the habit 
of considering it legal still to take mackerel, 
when they appeared in abundance, though 
having a cod license, if catching the latter 
was only an incident to the former, or was 
not the chief employment contemplated when 
the vessel sailed; and that no forfeiture 
was claimed, if the time so spent in taking 
mackerel was not counted in order to obtain 
the bounty; that it was the usage since 1828 
to issue a mackerel license in the first in- 
stance only, when the party had no intention 
to fish for cod during any portion of the 
time. It was further proved by the re- 
spondents, that different kinds of fish were 
often caught on the same ground; that one 
or the other would at times unexpectedly 
predominate; that if the opportunity to take 
the kind most plentiful was not at once im- 
proved, it was likely to be wholly lost by 
returning to port for a different license; and 
hence that a cod license was better for the 
success of the fisheries as a business, no less 
than for individuals, if other fish were al- 
lowed to be taken under it as an incident, 
or subordinate, when they offered in greatest 
abundance, and would not injure the govern- 
ment if no bounty was claimed on account 
of the time spent in taking other fish, wheth- 
er mackerel, hake, or halibut It appeared, 
moreover, that taking a mackerel license, 
under the law of 1828, as modified by that 
of 1836, though allowing the fishermen to 
catch any kind of fish most abundant, would 
deprive him of the bounty which was in- 
tended by the government, and was useful 
to encourage this nursery for seamen, if he 
happened to find cod most abundant, and 
devoted the proper time to catching them. 

Some of the testimony showed it was cus- 
tomary, at certain ports, to deduct the time 
spent in catching other fish under a cod 
license, and some to deduct the whole trip. 
It was also proved that the Reindeer was 
equipped with tackle, &c to take cod; 
though in the South Shore fishery so many 



spare lines and hooks are not needed, as 
on the Grand Banks, because so near the 
coast and places to receive supplies; that 
she was likewise prepared to take other fish, 
such as mackerel, if they offered in greater 
abundance, and that the general outfit in the 
South Shore fishery was much the same for 
cod and mackerel, except in the lines and 
hooks; that, in the cod fishery, fresh mack- 
erel were caught always when practicable, 
for bait and for provisions on board, and 
that bait mills were often used; that the 
"Reindeer had fished for cod daily, while at 
sea, since she reached the fishing ground, 
but had caught only a few quintals, and 
that mackerel had been the principal catch- 
ings, having been so abundant for three or 
four days of the time, while out, as to en- 
able her to catch the large quantity she had 
on board; and that she had no intention to 
apply for the bounty, unless she fished for 
cod exclusively, before her license expired, 
the required length of time. It did not 
appear that any othei instructions or cir- 
culars had been issued by the treasury de- 
.partment, bearing on this matter, than those 
before referred to; or that this seizure had 
been made by its direction, or after con- 
sulting it. 

The present proceeding was founded on the 
32d section of the act of congress of Feb. ISth, 
1793 (1 Stat 305). Among other things, that 
act provides, as to "any licensed ship or ves- 
sel," that: "If any such ship or vessel shall 
be employed in any other trade than that for 
which she is licensed, or shall be found with 
a forged or altered license, or one granted for 
any other ship or vessel, every such ship or 
vessel, with her tackle, apparel, and furni- 
ture, and the cargo found on board her, 
shall be forfeited." By this act, likewise, 
there is required an oath, "that the license 
shall not be used" for any other employment 
than that for which it is specially granted, 
and the license itself provides that the ves- 
sel shall not be employed "in any trade or 
business, whereby the revenue of the Unit- 
ed States may be defrauded." The 4th sec- 
tion of the act also requires a bond to be 
given, to pay a penalty, if the "vessel has 
been employed in any trade, whereby the 
revenue of the United States has been de- 
frauded during the time the license granted 
to said ship or vessel remained in force." Id. 
307. Whatever may be the reason for the 
provision to forfeit the whole vessel, if en- 
gaging in any "other trade," it partakes more 
of the severe spirit of the last century, than 
of the present age, to impose so heavy a pen- 
alty for so slight an offence. The 5th sec- 
tion had already provided that any license 
should be in force, only while the vessel was 
owned by citizens, and not "in any other busi- 
ness or employment, than that for which she 
is specially licensed." But it did not forfeit 
the vessel in such eases, affixing such a se- 
vere penalty, only when the license was 
forged, or used for a ship not originally in- 
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tended. The 32d section, however, extended 
the forfeiture to all those eases, however 
light, but whether by inadvertence or design, 
is conjectural, and, to my mind, somewhat 
doubtful. To ascertain the real object of this 
harsh enactment, considering it as designed, 
is very important, in order to decide correct- 
ly whether it has been violated in the present 
instance. It can hardly be supposed, that so 
severe a penalty could be designed to punish 
a departure from a mere custom-house regu- 
lation, for the purpose of having accurate 
statistics or returns of the quantities of ton- 
nage engaged in different branches of busi- 
ness. On the contrary, congress probably 
was looking more to the coasting than fishing 
licenses, both being embraced in the same 
law, and was regarding more the danger like- 
ly to be caused to the revenue, by the former 
engaging in the foreign trade and smuggling, 
rather than by the latter drawing bounties 
from the treasury, when in a different em- 
ployment or trade from that of catching cod- 
fish. Hence it was made very penal to en- 
gage in what was different, so as to endanger 
the treasury by smuggling. So far as look- 
ing to the fisheries, it was designed, doubtless, 
merely to prevent getting bounties, without 
the training and exposure connected with the 
codfishery, a^ a great nursery for seamen. 
It looked, likewise, to security against boun- 
ties being obtained, when fishermen did not 
bring into the country the additional food 
and wealth, drawn from the depths of the 
ocean, in that fishery, and which it was a na- 
tional object on that account, also to foster; 
or when they did not labor in competition 
with rival nations, encouraged by bounties 
in that fishery, and who would otherwise be- 
come triumphant over ourselves, and exclude 
us entirely from that great mine of riches 
and nautical skill. 

The whole spirit of the penal part of the 
law and of the policy which led to it, so far, 
as regards the fisheries, seems then to be to 
visit so severe a punishment only on those, 
who seek to obtain the public funds and pub- 
lic favor, while engaged in pursuits not made 
the object of those funds and favor. But 
if no forfeiture is incurred by such a culpable 
departure from the object of the statute, 
other consequences less penal may properly 
flow from a non-compliance with the laws, 
and were doubtless intended to be visited. 
Being engaged otherwise than the license 
specifies, whether it happen by fraud or mis- 
conception of the laws, or even by accident 
and mistake should probably deprive them 
of the bounty, though having a license valid 
on its face, because they would not do what 
is by law a condition precedent to the bounty. 
So, if engaged in one branch of business 
alone, but with an invalid license, it would 
prevent them from having the rights and 
privileges of an American ship, as contradis- 
tinguished from a foreign one. That is, she 
would be obliged to pay duties on tonnage 
and light money, like a foreign vessel, which 
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once were very heavy, and she must do this, 
because suitable American papers from the 
custom-house are alone allowed to exonerate 
vessels from such duties. That is virtually 
the effect of the 4th section before quoted, 
the license merely becoming null in such 
cases. See U. S. v. Rogers [Case No. 16,189]. 
And perhaps the chief object in requiring all 
American vessels to take such papers, was 
to furnish due evidence of such exemption, 
rather than preserve accurate data of the 
amount of tonnage employed in different 
branches of business, and from the different 
ports and states. But the failure to obtain 
the exemption from duties, would seem to be 
the usual and a sufficient punishment for neg- 
lect to take out valid papers. Something 
more ought to be done, and of a more dan- 
gerous character, before exacting a forfeiture 
of a vessel. In the case of a coasting vessel 
changing her employment to the foreign 
trade, which it is the chief object of the 32d 
section to prevent, the circumstances are very 
different. There the change is easily defined 
and understood, and the danger to' the rev- 
enue by smuggling foreign goods on board is 
much enhanced, and hence a forfeiture in 
such a case may often not have been too se- 
vere. But in case of a vessel, licensed for 
the cod fishery; not changing her employ- 
ment to either the coasting or foreign trade, 
so as to increase the facilities for smuggling; 
not making any change from the general 
business of fishing, compared with other em- 
ployments in navigation, so as clearly to 
come within the penal provision at all; not 
asking nor receiving any bounty so as to in- 
jure the treasury while taking mackerel, 
rather than cod; not committing nor even al- 
leging in the libel that she meditated any 
fraud, much less offering clear proof of ei- 
ther; and being induced to take papers and 
fish as she did, by advice of the revenue offi- 
cers, and by long usage at tne port whence 
sailing; all this surely makes out any thing 
but a plain case for inflicting such a severe 
penalty. If by strict law a penalty can be 
deemed thus incurred, it must be only where 
the facts show the vessel engaged in a differ- 
ent employment, and that the different em- 
ployment was followed manifestly as a differ- 
ent trade, and under circumstances conflict- 
ing with the spirit as well as the letter of the 
act of congress. That this last is the proper 
rule in the construction of such penal statutes 
may be seen in the following cases. The En- 
terprize [Case No. 4,499]; 3 Cow. 89; [Wil- 
kinson v. Leland] 2 Pet [27 TJ. SJ 662; [Min- 
or v. Merchants' Bank of Alexandria] 1 Pet. 
[26 U. S.] 64; [Elliott v. Swartwout] 10 
Pet [35 U. S.] 151; U. S. v. Kimball [Case 
No. 15,531]; Taber v. TJ. S. [Id. 13,722]; U. 
S. v. Wonson [Id. 16,750]. But while adopt- 
ing this rule, I do not of course hold, that 
ignorance of the law is an excuse for the 
owners in violating it, though that ignorance 
existed in both them and the officers of gov- 
ernment "Ignorantia juris non excusat" 
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But some might doubt here, whether it 
was not ignorance in part of the fact, which 
led to this course; of the fact, that catching 
mackerel .for a few days* without abandoning 
the codfishery, was a different trade or em- 
ployment; and ignorantia facti exeusat (2 
Coke, 3b; Plow 343; Broom, Leg. Mas. 122); 
or at least they might doubt whether it was 
not a mixed point of law and fact of which 
they were ignorant, and as to which they 
might therefore be excusable, penally. 

Again, as to the defence here connected 
with the long usage. An usage or custom 
which violates an express law, created by 
statute or perhaps any other way, may not 
protect one who breaks the law. See Tay- 
lor v. Carpenter [Case No. 13,7851; Noble v. 
Durell, 3 Durn. & E. [3 Term R.] 271; TJ. 
S. v. Buchanan, 8 How. [49 TJ. S.] 83. Cer- 
tainly not, either instance, in civil cases, and 
from civil and not penal consequences, unless 
both parties, by an agreement or an usage, 
known and acted on publicly, and which vir- 
tually dispenses with the law so far as re- 
gards their own private rights, gives efficacy 
to the agreement or usage, without a strict 
conformity to a statute. Cookendorfer v. 
Preston, 4 How. [45 TJ. S.] 326; [Bank of 
Washington v. Triplett] 1 Pet. [26 TJ. S.] 25; 2 
Burrows, 1221; [U. S. v. Tappan] 11 Wheat 
[24 TJ. S J 420. A party may, by assenting to a 
custom or usage, waive his rights under a 
statute; and in this way, too, may make a 
thing legal, which otherwise might not be 
"Consuetudo pro lege servatur." See cases, 2 
Bac. Abr. "Customs," C. A public officer, 
however, possesses no power to dispense 
with the penal provisions of a public law, 
whether from usage or a mistake in its con- 
struction; and an offender cannot claim an 
exemption on that ground, when prosecuted 
criminaliter. Usage can be proved, also, to 
explain whether a voyage has been properly 
pursued or not under an insurance. Noble v. 
Kennoway, 2 Doug. 510; 1 Burrows, 341; 1 
Camp. 503, 508, note. What course in cer- 
tain places it may be customary to sail; in 
what manner a trade may be carried on at 
anchor, and probably what fish may be cap- 
tured without amounting to a deviation, can 
all be proved aliunde the policy, and will 
protect the insured while acting within the 
usage. So usage to construe a law in a par- 
ticular, is some evidence that, the construc- 
tion is right, or should remain. TJ. S. v. Mc- 
Daniel, 7 Pet. [32 TJ. S.] 14. 

But there is another aspect of this ob- 
jection, which possesses more force by its 
rebuttal of the criminal intent, necessary to 
constitute guilt in most cases. It is often 
very doubtful, whether an act .can be deem- 
ed penal, where all the customary and nat- 
ural presumptions of guilt, sufficient when 
standing alone to convict, are repelled, and 
every criminal intent is expressly disproved. 
See The Harriet [Case No. 6,100]. If long 
silence on the part of the public organs to 
complain, does not, as in private affairs, 



often give consent ([Bank of Augusta v. 
Earle], 13 Pet. [38 TJ. SJ 591; [Holmes v. 
Jennison] 14 Pet. [39 TJ. S.] 577), it is certain 
by a general rule, that there must be a 
malus animus in the accused to constitute 
an offence (U. S. v. Libby [Case No. 15,- 
597]). An evil intent, to be sure, is to be 
inferred often from certain acts, and among 
them one is wilfully doing what the law for- 
bids. 4 Durn. & E. [4 Term RJ 457; 2 
AdoL & E. 612; Strange, 1146; 5 Burrows, 
2667. Yet it deserves consideration, if 
shown that the circumstances, under which 
the act was done, rebut all intention to vio- 
late the law, whether punishment is proper; 
and it is very questionable, whether they 
do not constitute a perfect defence to the 
prosecution criminaliter. See The Emden, 
1 C. Rob. Adm. 16. See also, cases of con- 
traband on board, not known to the master 
or owner (1 C. Rob. Adm. 67, 104; 3 C. Rob. 
Adm. 143, 17S), and TJ. S. v. Libby [supra], 
where persons came on board, not known 
to be slaves. In all these, the penal intent 
being wanting, the prosecution failed. So 
where, by advice of counsel, one swore to 
the truth of his schedule, though certain 
property was withheld under a supposed 
right, the case was considered to lack the 
criminal intent, necessary to constitute per- 
jury. TJ. S. v. Conner [Case No. 14,847]. If 
the circumstances contradict the gist of the 
charge, this should be a bar to the prosecu- 
tion, and not a mere ground of appeal to the 
uncertain mercy of the pardoning power. 
All are familiar likewise with the rule in 
cases of imputed fraud, that it is to be proved 
and not presumed, and the necessity which 
exists, of a fraudulent intent, generally, 
even to avoid proceedings, in civil matters 
on account of fraud. And no general maxim 
is sounder or more frequently applied to 
crimes— not civil liabilities— than "actus non 
facit reum, nisi mens sit rea." 3 Inst 107. 
See cases, passim. 

But I do not despair of the libel on these 
grounds alone, as they might be deemed in 
some respects novel, and are not necessary. 
Yet they appeal strongly to the court in 
favor of a liberal construction to protect a 
confiding class of people, who, in this case, 
did the acts complained of under the sanc- 
tion, if not advice of the officers of govern- 
ment themselves, that had the execution of 
this branch of the laws in their charge, and 
who did these acts in conformity to a cus- 
tom construing these laws in that manner 
in those places, very uniformly from the 
period of their enactment Nor do I dwell 
on the hardship to honest, plain men being 
visited by penalties for breaking laws when 
adhered to, as read or interpreted errone- 
ously to them by the public officers. That 
however, furnishes a strong reason, . by 
means of contemporaneous and long con- 
struction, to show that such a construction 
was the true one. Stuart's Case, 1 Craneh 
[5 TJ. SJ 299. The fact, too, of its open ex- 
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istence for such a length of time, rebuts 
any intent of citizens, by conforming to it, 
to do what is wrong by such conformity, 
and is another powerful argument in favor 
of adhering to this construction. Thus, Lord 
Ellenborough, observes: "It has been some- 
times said, communis error facit jus; but I 
say, communis opinio is evidence of what 
the law is, not where it is an opinion merely 
speculative and theoretical, floating in the 
minds of persons, but where it has been 
made the groundwork and substratum of 
practice." Isherwood v. Oldknow, 3 Maule 
& S. 396; Garland v. Carlisle, 2 Cromp. & 
M. 95; Co. Lift. 186a. It becomes a very 
grave question, where law-makers and law- 
executors have long slept over conduct, as 
if not a departure from the law, whether 
the construction should suddenly be changed, 
and really innocent persons be insnared and 
prosecuted by a new construction. [Adams 
v. Jones] 12 Pet. [37 U. S.] 210. "Cotem- 
poranea expositio est optima et fortissima 
in lege." 7 East, 199; 4 East, 327. 

Finally, a construction so long and publicly 
prevailing, and this by the sanction of the 
local officers, and without any dissent by 
the treasury department, through instruction, 
correspondence or circulars, operates strong- 
ly in its support. 3 Atk. 576; 10 Ves. 338. 
"Quod non valet ab initio, tractu temporis 
valet." 1 Dod. 394, 395. And it is fortified 
even by the silence of congress itself, not 
legislating more specifically to prevent it, 
when knowing, as it must, the views which 
its own officers and the community had taken 
of the proper construction of the existing 
laws. Nor does this conclusion violate what 
seems a true rule to reach the proper con- 
struction, and enforce the real design of 
the law; because, under all the circumstan- 
ces, what would appear to be the most 
appropriate course to settle, under the 32d 
section, the design or meaning of the words, 
"different trade, or employment"? Surely to 
adopt a construction, not departing from 
what has been long sanctioned, unless a 
contrary one is inflexibly required by law; 
surely the broadest and most liberal views, 
to sustain what accords with usage, and 
what prevents a forfeiture where no penal 
intent has existed. The design chiefly in- 
tended by this penalty, having, as already 
shown, been to prevent fraud on the rev- 
enue, the Reindeer, unless attempting that 
in some way, has not violated that main de- 
sign. She had never asked for the bounty 
before or since her seizure, and no evidence 
exists that she ever meant to, even if con- 
tinuing permanently to fish for mackerel, or 
if not fishing exclusively for cod, at least 
four months of her license, that being all 
the time required by law. 

The cases which have so often been com- 
plained of, in and out of congress, in con- 
nection with the fisheries, are all of a differ- 
ent character. Those, where the bounty has 
been obtained by adding the time spent in 



catching mackerel to that spent in catching 
cod, and thus obtaining a bounty as well as 
drawback on the pickled mackerel, which 
the law did not in -terms or spirit, allow, led 
to the original circular of 1820, requiring an 
oath on that point, and led to actions for re- 
covering the bounty back from 1S29 to 1832. 
3 Sen. Doc. No. 120, A. D. 1833, Report of 
Treasury Department Others, which sup- 
posed unsuitable vessels for fishing on the 
Grand Bank, were fitted out, and the bounty 
obtained by not much either of exposure or 
fishing, led to the circular of 1S41, requiring 
an inspection as to the condition and fitness 
of the vessel when licensed. 

The precedents of these descriptions, then, 
apply to a state of facts radically different, 
and none of them stand in the way of exon- 
erating these respondents from this penalty. 
But there are other strong reasons to show, 
that a forfeiture has not been incurred here. 
Two leading objections exist to a forfeiture 
in this case, besides the minor ones specifical- 
ly examined already, and besides, that the 
spirit and design, as well as words of the 
law, contemplate no forfeiture when there 
has been no fraud on the revenue attempted, 
or no probability of fraud. They are, that by 
the letter of the law, the vessel must resort 
to a different employment from that named 
in the license, and follow it as "a trade," 
that is, as a business with permanency and 
constancy, or she cannot be condemned; and 
neither of these clearly happened here. 
Looking to general considerations and gen- 
eral principles, I should doubt much wheth- 
er the catching of mackerel rather than cod 
is a different general employment, as it is 
still fishing, as much as the catching of cod 
was fishing. The case of a different gen- 
eral employment, in The Active, 7 Cranch 
[11 U. S.] 100, was that of transporting 
merchandise for hire, and this to parts un- 
known, and in violation of other laws. That 
was not only a distinct general employment, 
but required a different outfit, and fewer 
men training; as few for a vessel of 300 
tons as for a fisherman of 80 tons; and 
hence not within the spirit of the bounty, 
to form a nursery for seamen; while in the 
present case, catching mackerel was not 
only the same general trade of fishing, but 
required a like outfit and like number of 
men. The bounty, to be sure, could not 
be claimed for the time spent in catching 
mackerel, because the act of congress gave 
it only for catching cod, and allowed a 
drawback for the salt used in pickling the 
mackerel, when they are exported, instead 
of a bounty. But still this does not impair 
the position, that for other purposes, and in 
other views, the employments, as employ- 
ments, are similar, as being in the fisheries, 
and' those of a like character as to outfits, 
skill, and habits. The words "trade," and 
"employment," should have a fair construc- 
tion, looking to the complicated and mixed 
character of the business, and not a con- 
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struction metaphysical or in&naring. 5 Mass. 
3S0; 15 Mass. 205; 4 Mass. 534; 12 Mass. 
253; 7 Mass. 310, 523; 3 Mass. 215; 11 Pick. 
487. 

In most cases, "trade" is used in the acts 
of congress as contradistinguished from the 
"fisheries," rather than heing a term ap- 
plicable separately to every kind of fishing. 
Thus they speak of vessels engaged "in the 
coasting trade, or fisheries." 1 Stat. 7, 94, 
360, 288. In most eases, also, of penalties, 
a word must mean in its commercial sense 
what would be a violation of the law, and 
not merely in a technical or etymological 
sense. See cases as to "sugar," "teas," &e. 
Taber v. TJ. S. [Case No. 13,722]; U. S. v. 
Breed [Id. 14,638]; [Scott v. Lloyd] 9 Wheat. 
[22 TJ. S.] 438; [U. S. v. One Hundred and 
Twelve Casks of Sugar] 8 Pet. [33 U. S.] 
277; [Elliott v. Swartwout] 10 Pet [35 U. 
S.] 150. And before a penalty should be 
deemed incurred, a transaction must come 
within both the word and the spirit of the 
law, as shown in the cases before cited. 
Such a construction would require us here, 
independent of the usage, to consider the em-' 
ployment or trade in fishing, not a different 
trade when it related to the same general 
business. So perhaps, though employed in 
a branch or ramification of fishing different 
in name, but not different in character, ex- 
posure, risks, and training. More especially 
would this be the proper construction, if it 
had been, as here, contemporaneous, long in 
force, and acquiesced in both by the public 
officers and congress. Still more proper 
would it be, if no fraud had been attempted 
under it, and no danger existed by it, not 
being without ample guards against any in- 
jury by it to the revenue or the treasury. 
And finally, what other construction could 
be expected to be put on the law, by the 
plain fishermen for whose government it was 
made, than that a different trade or em- 
ployment from theirs was one not of fishing; 
and who, ever since this class followed their 
honest labors on the Lake of Galilee, have 
been accustomed to consider fishing, with- 
out reference to the kind of fish, as one 
general trade or employment; contradistin- 
guished, for instance, from agriculture or 
manufactures, or the navy or merchant serv- 
ice. Such a class of citizens would seldom 
trouble their minds with metaphysical dis- 
tinctions, and never think of cutting up the 
fisheries, like the polypus, into as many 
different trades as there were countless spe- 
cies of fish to be caught, from the sprat or 
alewife and smelt, to the halibut and whale. 
In short, it is all practically regarded as the 
trade or employment of fishing, rather than 
the coasting or foreign trade; and it seems 
conclusive on the preference of such a con- 
struction, if, beside all this, the different 
branch of business pursued was only inci- 
dental and temporary, or only subordinate, 
and not intended to be exclusive of the other, 
unless longer pursued and ultimately substi- 



tuted for the other, and without then claim- 
ing any peculiar privileges or benefits be- 
longing to the first branch. It is believed 
that of this last character was the catching 
of mackerel by the Reindeer in the present 
ease while sailing under a codfish license. 
This is a question of fact as well as law on 
the facts. Now, in point of fact here, the 
cod and mackerel fisheries on the South 
Shore were so much alike as to require sim- 
ilar equipments and supplies, except in lines 
and hooks, and here she started with hooks 
and lines for cod as well as mackerel. Here 
she was certified to be suitable in strength 
and tackle for cod, and took the proper pa- 
pers for catching them. Here, by positive 
evidence, she actually caught several quin- 
tals of cod, and fished almost daily for more. 
She had devoted but a few days to mackerel 
catching, though during those days they were 
found in great abundance, and most of her 
catchings had therefore been of them. She 
had come to no determination, however, not 
to fish more for cod, or not to devote ex- 
clusively four months to it before her license 
expired. There was yet ample time for doing 
this during her license, and during the fish- 
ing season. She had applied for no cod boun- 
ty whatever, and had evinced no intention 
to apply for it, unless fishing exclusively for 
cod full four months during her license. The 
case of The Harriet [Case No. 6,099] was 
just the reverse of this on the facts. The 
Reindeer also could not include the time, if 
she wished to do it, while catching mackerel 
beyond what she needed for bait and food, 
unless committing perjury through her own- 
ers or officers. The treasury had not thus, 
or in any other way, been defrauded, nor 
was it likely to be. To be sure, a door was 
open to it, as is always the case in all voy- 
ages, but perjury is not to be anticipated or 
presumed in any of them; and the guards, 
beside oaths, are strong, by information by 
revenue cutters, who speak these vessels, 
and write to the various ports where they 
belong if they are catching mackerel; and 
and examination of their cargo and crew, 
if suspected, can likewise be made. Often 
too in the end the fruits of their employ- 
ment are the strongest witnesses by which 
to know what it has been. Nor is the gov- 
ernment injured if pickled mackerel are on 
board beyond the quantity needed for pro- 
visions and bait, because time will be de- 
ducted equal to that probably spent in catch- 
ing them, on account of the drawback likely 
to be obtained on them if exported, and the 
manifest impropriety of getting both that 
and a bounty for cod during the same period. 
So that full time must and can be left for 
the cod bounty, and full time for catching 
the mackerel, on which a drawback may be 
obtained. In this way, also, the government 
lose nothing, as it means to pay the cod 
bounty when four months have been spent 
in toils and dangers, and also allow the draw- 
back on pickled mackerel, when caught in 
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other periods not included in the time count- 
ed for the cod bounty. 

There is also a great gain to individuals and 
the public in this construction, as well as no 
tax to the treasury beyond what the law 
meant to impose. More fish are caught by 
the same number of persons, in the same voy- 
age and same space of time. If cod offer, 
tbey can be taken; if mackerel, they can be 
taken; and this is not properly forbidden or 
ridiculously tabooed till the vessel can go 
back to port and obtain a different license, 
and the fish in the mean time have escaped 
to other seas. It is national as well as pri- 
vate economy to take at once whatever fish 
offer which are valuable and abundant; and 
the revenue cannot suffer thereby, if the times 
devoted to such are kept separate, and the 
case is not falsified by perjury so as to avoid 
detection of the real truth. But nothing of 
this last description had happened or been at- 
tempted here, and hence no fraud actually 
practised, which should work a forfeiture of 
the vessel. It is supposed, however, by the 
libellants, that notwithstanding these general 
reasons for not considering the catching of 
mackerel, as in the present case, a different 
trade from the catching of cod, as intended by 
the act of congress of 1793, it is meant to be 
regarded as different by the act of 1828. 
Without any judicial decisions on this point, 
I should have been inclined to hold, that 
though different for some purposes under the 
act of 1828, it is not by that act or any other 
declared to be different so as to incur a for- 
feiture, if pursued when under a cod license, 
and if no attempt is made to compute the 
time towards the four months required to ob- 
tain the cod bounty. But if the adjudged 
cases hold otherwise, and if, because mackerel 
are not the same specific fish caught, and not 
placed under the same specific license as cod 
since the act of congress of 1828, nor reward- 
ed nor encouraged by congress in precisely the 
same form, these differences amount to 
enough to constitute in law a different trade 
or employment; then the next and last gener- 
al defence to be relied on here is, that the 
catching of mackerel in the present instance 
had not been pursued long enough and ex- 
clusively enough to violate the act of 1793, 
and incur a forfeiture of the vessel. In other 
words, that here, the catching of mackerel, as 
a trade, had not in fact been followed as a 
separate employment or trade, distinct from 
that of catching cod, and the latter abandon- 
ed. If it had, though no bounty had yet been 
demanded for the time so spent, and none 
may have been meant to be, it is argued that 
the act of congress has been violated, and the 
forfeiture incurred. It is supposed by the li- 
bellants, that both of these principles were 
settled against the respondents in the case of 
The Nymph [Cases Nos. 10,388 and 10,3S9]; 
and have been again confirmed in the case of 
The Harriet [Case No. 6,099]. See, also, The 
Active, 7 Craneh [11 U. S.] 100; The Eliza 
[Case No. 4,346]. 



I do not feel disposed here to go into and im- 
pugn the law on this subject, so far as actu- 
ally settled there, though the construction 
adopted was very vigorous for a penal prose- 
cution. In my apprehension those cases do 
seem to decide the first objection against the 
respondents. They hold that now the mack- 
erel fishery, when exclusively pursued as an 
employment, constitutes a distinct employ- 
ment from catching cod; and that though this 
was not the rule formerly, it is so since the 
act of 1S2S, granting a mackerel license, rein- 
forced by the act of 1S36, permitting all kinds 
of fish to be taken under a mackerel license 
4 Stat. 312; 5 Stat. 16. The reasons of this 
construction do not all strike me with force 
as already explained; and besides that, a 
mackerel license is only "authorized," but not 
required by the act of 1828. But supposing 
those reasons to be sound for the purpose of 
the inquiry in the present case, the other 
question, how far on the facts the catching of 
mackerel must be followed, in order to consti- 
tute a separate employment or trade in it, or 
in other words, to make one be considered en- 
" gaged in it as a trade, was not decided there, 
except on the particular facts of those cases. 
The facts there differ materially from those 
here. The facts in the case of The Nymph, 
which is the leading case, are in some impor- 
tant respects so unlike those here, as to re- 
quire and fully justify very different conclu- 
sions, as to the mackerel catching having be- 
come a different trade on board the vessel. 
There, the time spent since the vessel sailed, 
had been so long devoted to mackerel, as not 
to leave enough to become entitled to a cod 
bounty, though the rest of the term should be 
devoted wholly to codfishing. The fact was 
entirely the reverse here. There, likewise, 
more than half the whole period of the license 
had been devoted to a different species of fish 
than the license covered. But here not one 
eleventh of the whole period of the license 
had been so devoted; and but a few days, 
very successful ones to be sure, of only the 
thirty-two or three since she had reached her 
fishing ground. There, in fine, the catching 
of cod seems to have been long and entirely 
abandoned, while here the catching of cod had 
been continued or attempted almost daily, up 
to the seizure, though not with great success. 
But ample time was still left for it to be suc- 
cessful, if fish offered; and yet to be pursued 
exclusively quite four months before the li- 
cense expired. It is not a fault in the vessel 
if cod do not bite; provided the crew try to 
catch them, they fulfill their duty. In point 
of fact, there as well as here, the employment 
or trade, originally licensed or contemplated, 
viz., the catching of cod, had not here been 
abandoned, and another employment or trade 
assumed instead of it. In The Harriet [su- 
pra], Justice Story says, as to the fact of pur- 
suing another kind of fishery as an employ- 
ment, such as the hake fishery, so as to incur 
a penalty— "Before I should be prepared to 
adopt such a conclusion, I should require the 
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most determinate and satisfactory evidence, 
that the hake fishery "was intentionally and 
exclusively carried on during the season, as a 
principal employment of the Harriet, in con- 
tradistinction to the cod fisheries." So the 
case of The Nymph no less than The Harriet, 
concedes, that a vessel under a cod license 
may pursue other business, which is inciden- 
tal, or which does not amount to an entire 
change of her original business, being as a 
species of interlude, or an "aside," or paren- 
thesis in it. She may catch mackerel, for in- 
stance, for bait, or for food on board ship, any 
thing which is incidental, merely. But be- 
yond that, if, in doing what is incidental, she 
happens to strike such large schools, as to 
•pull in more than are so needed at once, it 
cannot be that she must halt midway in their 
biting, and refrain to pull in one extra mack- 
erel, or forfeit the whole vessel. That is a 
kind of self-restraint not to be expected of a 
fisherman. On the contrary, the true mean- 
ing of the case of The Nymph, especially as 
explained in The Harriet, corresponds with 
what is a rational view of the act of congress 
itself, that to constitute a different trade or 
employment, other fish-catching must not be 
carried on for so long a time, and to such an 
extent as to become a new permanent busi- 
ness, and the old one appear to be abandoned. 
Such clearly had not become the case here, 
where this seizure took place, whatever it 
might possibly have become before the voyage 
would have ended, if undisturbed. It may 
happen frequently that much can be done in 
one trade or employment, which is not strictly 
incidental or closely attached to that, yet so 
entirely subordinate to it as not to be consid- 
ered a new trade or employment. It is occa- 
sional, and not constant or permanent As 
in most professions or trades pursued by in- 
dividuals, other business, like agriculture 
with lawyers or physicians, or some me- 
chanic art with farming is at times attended 
to, not as aidistinct or separate trade or call- 
ing, but as a minor or subordinate business, 
mixed with the other when leisure may per- 
mit, or taste or relaxation require it. The 
other avocations also may be profitable, but 
still they are not the profession or business of 
the individual, unless the principal pursuit is 
abandoned or changed for them. That is the 
■test. Thus in The Harriet, large quantities 
of hake were fished for and caught. But that 
was not enough. It must become an exclus- 
ive employment. Justice Story said:— "If un- 
der color of a codfishery license, the mackerel 
fishery was in fact carried on as an exclusive 
employment, the practice was an abuse of the 
license," &c. The Nymph feupra]. But it 
was only these. This is a rational view, look- 
ing to the whole subject-matter. 

From the very nature of ocean fisheries, 
where so many different kinds of fish abound, 
and live in the same seas and latitudes, and 
even on the same feeding grounds, the fisher- 
man is often compelled, in some degree, to 
take different kinds of fish, whether he seeks 
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them or not. The same hook, bait and line 
will answer for several different kinds, and 
till they come to the surface, or are drawn 
into his boat, the fisherman cannot determine 
which he has caught. To be sure, where dif- 
ferent hooks and hues are necessary, then the 
chance is greater with him; but the technical 
departure from the strict license of the law, 
as to cod alone, is committed in either 
case. But in either, can the law be so harsh, 
unless he makes a real and permanent change 
in his trade or employment, as to punish him 
with a penalty for catching any thing except 
cod? or require him to throw into the ocean 
again every thing which is drawn to the sur- 
face, except cod? As if he derived his right 
to catch any kind of fish in the ocean from 
government, instead of God and nature, and 
was a criminal, if not confining himself to 
such fish alone, as congress specially permits 
in any one license. However valuable the 
halibut, or hake, or mackerel, or however fine 
a whale offers on the coast, he is not volunta- 
rily, if impelled by the ruling passion, to 
hook, or harpoon, or catch him in any way in 
his power, and add so much to the common 
wealth of the country. No, what the law 
forbids, is fraud, is evasion of the revenue, is 
an entire change of business, permanently, 
without duly following it up, with a change of 
papers or license, as soon as is convenient and 
practicable. 

But the law, in a case like this, never meant 
to restrain capturing what was wild, and tak- 
ing "the good the gods provide," when no 
prior rights of others are violated. Nor can 
one or two indulgences of this kind, or parts 
of one or two weeks thus employed, while in 
the pursuit of codfishing also, though with 
less success, be regarded as making it a new 
and exclusive and permanent employment, 
and the former one as abandoned. To forfeit 
the whole vessel, there must be a clear depar- 
ture from the law, a clear change of business, 
as a business, and not acts of a temporary and 
subordinate and innocent character in inter- 
ludes, and under a strong temptation, and 
without injury to any one. But the evidence 
here does not show an entire abandonment of 
one employment, and an exclusive occupation 
in another. There is still another difficulty 
in connection with this. I entertain doubts 
whether this seizure was not in every view 
premature, and it certainly was before suffi- 
cient proof existed of any intent, either to de- 
fraud the revene, or change the employment 
for the voyage as a voyage. It seems to me, 
that in a penal law, where a forfeiture is de- 
manded for a change of employment, without 
a new license, the government and its officers 
before seizure, must wait till It becomes clear 
that no new license to cover the change of em- 
ployment, if at sea, is meant to be taken out, 
as well as that the employment has been per- 
manently changed, so as to require a new one. 
In such cases, the change of fishing happens 
on the ocean, where the old papers of the ship 
cannot be surrendered, and new ones taken 
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out. It is an exigency which must be im- 
proved at the moment to take other fish, when 
offering in large numbers, or not take them at 
all. The argument ab inconvenienti, by a 
different course could hardly be stronger in 
any case. The bounties of Providence are to 
be slighted, and its gifts refused, or the other 
fish must be taken, and nobody injured there- 
by. Why not let them be taken in such a 
tempting crisis; in such an opportunity to add 
to national and individual wealth; in such a 
privilege of hunting and fishing on the great 
highway of the world, as is not per se wrong, 
and belongs to ail mankind, by nature and 
the law of nations ? Why is such an act to be 
punished as a crime, and the useful fisher- 
man, when indulging in it, to be insnared by 
penalties, before he can come home with his 
honest earnings, and change his license, if he 
has been induced to change entirely the em- 
ployment contemplated when he sailed? The 
object of the license seems to some extent to 
have been misconceived. We have no royal 
fish here like the whale on the coasts of Eng- 
land, belonging to royalty, and to be taken 
only under licenses from government, or used 
only by the government. The real object of 
the license here is, not to confer a right to 
catch any animal that swims in the ocean, 
that right being derived from a higher source 
than government. 4 Durn. & E. [4 Term. R.] 
437; 2 Branch, 472; Gro. de J. B. c. 2, § 2, note 
3. And it is protected by the law of nations, 
on the ocean; and even on its shores it be- 
longs here rather to the regulating sovereign 
power of the States, than of the general gov- 
ernment. See U. S. v. New Bedford Bridge 
[Case No. 15,867], and citations there. But 
the license, or the action of government in re- 
spect to it here, is merely to confer an incipi- 
ent claim, if afterwards duly perfected, to re- 
ceive a bounty or drawback, and to be ex- 
empted from certain duties imposed on ves- 
sels not duly registered, enrolled, or licensed 
as American vessels. There is a case (U. S. 
v. Rogers [Id. 16,1S9]) where a vessel, en- 
gaging in a new trade, on going to a new 
place, different from that licensed or stipulat- 
ed, was held even to cease to be American, so 
that a revolt on board would not be punished 
by American courts. Generally as to duties 
on tonnage, they must also be paid as if for- 
eign vessels, unless having proper American 
papers, and any question as to the bounty 
cannot be decided, till the voyage is ended, or 
till it has gone so long as to show clearly 
what must be its principal employment, and 
hence whether the claim to it should be en- 
forced. It is not merely that a locus peni- 
tential exists till his voyage has ended, which 
was the case of the Nymph, and no change in 
papers was there made or proposed; but it is 
that till the voyage is ended or chiefly ended, 
no decisive evidence is usually furnished, 
whether the business or trade has been per- 
manently changed or not; and whether the 
vessel has still time enough left to fish for cod 
alone, so as to be entitled to the bounty, or 



means during the season to change the li- 
cense, so as to correspond with any new em- 
ployment permanently pursued. 

By various considerations, the character of 
the employment in fishing during most of the 
voyage, is to fix it for the trip or season, and 
not its character for a few weeks, or even 
months, perhaps short of a majority of the 
whole. Hence, in the case of The Harriet 
[Id. 6,099], the court looked to the new or 
changed employment, "during the season." 
And though the words of the act of congress 
are, shall not, &c, "during the period for 
which licensed," do thus and so, yet it would 
be too narrow, if construed so as to require 
them to do this for the whole period, in order 
to commit an offence, instead of some time 
within the period. This done, some time 
must, however, be continued, sufficient to give 
a character to the act The new employment 
must be long enough, or so clearly different, 
as to show a permanent change in the ves- 
sel's business. See The Harriet [supra]. A 
rule like this, requiring clearly a new perma- 
nent employment or trade, is clear as laws 
should be, and not vague, nor uncertain, like 
"some," or "considerable" other employment. 
It is also the common sense aspect of the sub- 
ject, the only practical one which has any 
fixed principle as a guide. Like questions 
of domicile, this looks to intents, as well as 
acts, to decide whether a change has oc- 
curred; see Burnham v. Rangely [Case No. 
2,176]; and intents not ambiguous, and acts 
not equivocal, but both clearly developed in fa- 
vor of a permanent change of trade. In the 
case of The Active, 7 Craneh [11 U. S.] 100, 
the fishing was utterly abandoned, and a car- 
go of produce or merchandise taken in, doubt- 
less, for the foreign trade, and a sailing com- 
menced in the night for ports unknown, and 
in violation of the embargo law, and at a 
place where new papers could be at once ob- 
tained, if desiring and entitled to them. This 
showed clearly, not only a new t*ade or em- 
ployment resorted to in that case, but perma- 
nently, and without any view of taking out a 
new license to cover the new trade and the 
new illegal voyage. See, also, U. S. v. The 
l#ars [Case No. 15,723]; The Eliza [supra]. 

In the present case, no new trade was per- 
manently and exclusively pursued; no deter- 
mination had yet been formed or evinced to 
abandon entirely the old employment, and, 
consequently, no occasion had yet arisen to 
decide whether to take out new papers, or to 
attempt it, or not. The seizure, therefore, 
was premature. It was before the facts 
showed clearly that a forfeiture was proper, 
and that a violation of the 32d section of the 
act of 1793 had been manifestly committed. 
It is the end which usually crowns the work, 
and which usually must unite to designate 
the nature and character of the voyage. Ta- 
ber v. U. S. [Id. 13,722], By these conclusions 
we are happy not to come in collision with 
any sound principle, or any precedents. 

It ought, perhaps, to be added here, that the 
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inspection on file at the custom-house, show- 
ing that the Reindeer was well manned and 
equipped for the codfishery, prevents her 
from being acquitted on the first ground set 
up in the defence," that she never had been 
duly inspected as well as licensed. It may 
not prove that the owners requested it, hut 
that the inspection was duly made, is clear. 
Something ought perhaps to he said as to 
some general features of the case, which have 
been urged earnestly in the argument, and 
some of which relate to tbe existence of prob- 
able cause or not for filing these libels. On 
the one hand, the idea of instituting qui tarn 
actions, or extorting forfeitures of vessels from 
fishermen, merely because they caught some 
other fish than cod, while sailing under a cod 
license, without intending or attempting to 
count the time to obtain a bounty while so 
employed, and without intending to abandon 
the codfishing while finding cod to catch, dur- 
ing the rest of the voyage without changing 
their regular employment, or if changing it, 
without meaning not to change their license 
as soon as they returned, probably never en- 
tered into the heads of congress, and certain- 
ly not of the treasury department The last 
does not appear ever tp have given any such 
instructions, nor to have been consulted on 
the present occasion, nor made any attempt 
to take a penal advantage of any innocent 
error. 

But the seizure appears to have been made 
by subordinate officers; and in their behalf, 
it is some excuse, that they had been con- 
cerned in another district in the seizure of 
the Nymph, and had some reason for suppos- 
ing that the conduct of these vessels was not 
legal on account of its similitude, in part at 
least, to what was censured there. No wan- 
ton wrong was, therefore, probably intended 
by these seizures, though they were very dis- 
astrous ones, and hardly necessary in any- 
wise till the voyage and season were ended, 
considering how much of it remained, and 
that the vessels all belonged to ports near by. 
Certainly it is a great misfortune, that some 
fourteen of these vessels, without any con- 
sultation or advice from the proper depart- 
ment, so easily communicated with, should, 
early in their voyage, — quietly at anchor in 
the harbor of Newport, their grand rendez- 
vous in bad weather,— be all, with 130 men, 
on board, seized like outlaws and foreigners, 
and a whole year's industry in many cases 
frustrated if not destroyed, though known to 
belong to a neighboring state, where they 
could be prosecuted after their voyage was 
ended, if doing wrong, as was the Nymph, 
the case relied on for a precedent. While, 
under all these circumstances, it is difficult to 
suppress sympathy in behalf of so hardy, and 
honest, and gallant a race of men, as the 
American fishermen, and while courts in all 
cases, and as to all classes, should feel anx- 
ious to protect innocent intentions and honest 
industry, and particular services, from severe 
penalties, intended only for illegal attempts 



on the treasury, or for wilful and wanton de- 
parture from the laws, the community may 
be assured that any self-willed or fraudulent 
evasions of the acts of congress can never be 
entertained by this tribunal. 

Believing in this case, however, that no 
breach of the laws was really meditated or 
committed, I am happy to be able, on legal 
principles, to relieve the owners from the en- 
tire loss of their vessels, which, in addition 
to their other disappointments and onerous 
expenses in the vindication of their rights, 
would be so fatal to them. As in this case, 
also, I shall always be most happy to find, 
that acts of the citizen, which the officers of 
the government have long considered as law- 
ful, and have long allowed to be done with 
impunity, and which, so done openly for 
many years, have never been by new proceed- 
ings more clearly forbidden by congress, can 
be shielded from prosecution and forfeiture, 
by a fair construction of the laws, and with- 
out any new or peculiar danger to the rev- 
enue. 

It is a further consolatory reflection in this 
case, that if congress wishes to have the law 
different from this construction, it is very 
easy to effect it, though it should be unfortu- 
nately by throwing new restrictions and dif- 
ficulties in the path of the honest fisherman, 
and new obstacles in the rearing up, in this 
fine nursery, more of our young men to fight 
the battles of the republic on the ocean; and 
by imposing new burthens on them in com- 
petition with this more privileged class in 
other countries, and new penalties and for- 
feitures, though not trying improperly to 
draw bounties or drawbacks, but only to ex- 
ercise freely on the waves the sacred natural 
right from Providence, of taking every fish, 
which may offer, for their own advantage, as 
well as for the increase of our national 
wealth and greatness. 

The libel must be dismissed. 

This case was argued at Providence, No- 
vember, 1847, and the opinion delivered there 
in June, 1848, at an adjourned term. At 
Newport at the regular session, during the 
same month, a decree was made that the libel 
be dismissed, without any taxable costs 
against or in favor of either side. But in the 
district court the claimants had paid certain 
fees of the clerk, marshal, &c, which in all 
the fourteen eases depending amounted to 
the sum of §588. This they moved to have 
refunded, and opposed any certificate of prob- 
able cause for the seizmre to the officers who 
made it, and who had applied for such a cer- 
tificate. 

WOODBURY, Circuit Justice. The court 
considered it proper, that the claimants of the 
vessel, discharged on the merits, should not 
be compelled to pay any kind of costs. Un- 
less by a positive requirement of statute, an 
innocent party ought never to be mulcted in 
costs any more than in damages. It was 
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hard enough when acquitted to be deprived 
of costs, and would be much more so if forced 
to pay costs. The decree will therefore be, 
as to all the fees of officers from the com- 
mencement of this case, that they be paid 
as the act of congress of Feb. 28, 1799 £1 
Stat. 624], directs: which is in substance, 
that the offieer informing must pay them 
when the vessel is not forfeited, unless the 
court certifies that a reasonable ground ex- 
isted for the seizure. If they certify that, 
then the fees must be paid by the United 
States. This provision was made to protect 
the officer, when acting in a public capacity, 
if he appears to have acted reasonably, and 
on probable grounds of belief that the laws 
had been violated. This course is not bur- 
thensome to the government, while it is just 
to their agents if faithful. The only remain- 
ing inquiry here is, were they faithful? and 
are they entitled to such a certificate? That 
those officers erred in this case, has already 
been decided by us. But that is not enough 
to deprive them of such a certificate, or offi- 
cers never could have one. Because it is 
only in eases of error that they need a certifi- 
cate. What then is the true test as to the 
propriety of granting one? It is, that though 
the seizure was wrong, there was ground for 
suspicion of a breach of the law. Locke v. 
U. S., 7 Cranch [11 U. S.] 339. Here, a large 
quantity of mackerel on board, and only a 
small quantity of cod, furnished some such 
ground. Another test is, whether, though 
the property seized is discharged, real doubts 
exist as to the true construction of the law. 
U. S. v. Riddle, 5 Cranch [9 TJ. S.] 311. Here 
such doubts existed, according to the opinion 
of the court heretofore delivered, and the for- 
feiture was overruled only after a careful 
scrutiny and serious difficulty in construing 
the law supposed to be violated. 

Still another test is, whether the officer in- 
forming appears to have honestly entertained 
an opinion, that the forfeiture had been in- 
curred. Otis v. Watkins, 9 Cranch [13 U. SJ 
339. Here, though the seizure was a most 
unfortunate one for the owners, for reasons 
before assigned, yet nothing of malice or op- 
pression is disclosed under all the circum- 
stances. No rivals in the mackerel fishing 
or mackerel selling appear to have interfered 
and instigated the seizure, but the captain of 
the cutter, who informed, seems to have 
acted from his former experience, in the case 
of The Nymph. He appears, however, to 
have overlooked the fact, that the voyage 
there bad advanced much further, and the 
change of employment to have become cer- 
tain and fixed; and he does not seem to have 
been aware of the subsequent doctrines laid 
down in the case of The Harriet, that a for- 
feiture is not incurred, unless another kind of 
fishing is pursued, so long and so exclusively 
as to show the old kind abandoned, and a 
new one substituted, not merely subordinate 
or temporary. We do not see, however, 
but that he acted in good faith, and had rea- 



sonable grounds to doubt whether the law 
had not been violated. It is suggested, fin- 
ally, that this is a municipal case, and that 
no power exists to give a certificate in such a 
case. Dunl. Adm. Prac. 309. But if that im- 
pression was correct, the certificate could da 
no harm. It is, however, a case connected 
with the revenue, with shipping papers to 
affect the national character of the vessel, 
and the tonnage duties imposed on her, and 
sometimes the duties on the fish brought in, 
whether American or foreign. A prize case, 
or a seizure jure belli, needs no certificate 
for protection, if probable cause in truth ex- 
isted. The Palmyra, 12 Wheat. [25 U. SJ 
1; The Marianna Flora, 11 Wheat. [24 TJ. 
S.] 1. Probable cause, however, is no justifi- 
cation of seizure in a municipal case, as 
contradistinguished from a prize case, unless 
some statutory provision makes it so. The 
Appollon, 9 Wheat. [22 TJ. S.] 373; The Pal- 
myra, 12 Wheat [25 U. S.] 1. But the pres- 
ent case is one of those municipal seizures, 
expressly provided for in several acts of con- 
gress, as justifiable, if certificate of probable 
cause is given. See Acts of March 2, 1799, 
§ S9 [1 Stat. 695]; 2Sth Feb., 1799 [1 Stat. 022]; 
24th Feb., 1807 [2 Stat. 422]. And if the 
certificate be refused in such cases, the party 
seizing is liable in damages. The Appollon, 
9 Wheat [22 TJ. S.] 373; Gelston v. Hoyt, 3 
Wheat. [16 U. S.] 246. Let a certificate of 
probable cause be prepared. 
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UNITED STATES v. REITER. 

UNITED STATES v. LOUIS. 

[4 Am. Law Reg. (N. S.) 534.] 

Provisional Court, 1 State of Louisiana. July, 
1865. 

War — Belligerent Occupation — Authoritt of 
President. 

1. At the time of the establishment of the 
provisional court for Louisiana, a considerable 
part of the territory of that state was held by 
the forces of the United States, in armed bel- 
ligerent occupation. 

2. In a country so held, the authority of the 
occupying force is paramount, and necessarily 
operates the exclusion of all other independent 
authority in it 

3. Government from some source is a neces- 
sity, and while the power to give and adminis- 
ter government is exclusiveiy with a party oc- 
cupying a country, there can be no doubt that 
the right and the duty are his to furnish a gov- 
ernment and supply that want. 

4. The establishment of the provisional court 
for Louisiana, by the president, as commander- 
in-chief of the forces of the United States, 
while they held the territory in which it was 
to exercise its functions, was an act warranted 
by the law of nations. 

i [This court was established by an executive 
order of the president of the United States, 
October 20, 1862, a copy of whieh is given in 
the opinion of the court See, also, The Grape- 
shot, 9 Wall. (76 U. S.) 129. The records of 
the provisional court were transferred to the 
district court by Act July 28. 1866 (14 Stat 
344, c. 310)]. 
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5. So long as the authority of the United 
States shall continue, the right and the duty ot 
it as the party dominant there to afford to the 
country a government will continue. 

6. Said court has, from the time of its foun- 
dation to the present time, rightfully exercised 
its functions in territory in which the govern- 
ment of the United States has been by force 
of its arms sovereign, and will continue right- 
fully to exercise them there, so long as its com- 
mission shall remain unrevoked and the power 
of the United States shall continue to support 
it in the exercise of them. 

The accused were tried before Judge Pea- 
body and a jury, and were severally con- 
victed; [Augustus] Reiter of murder, and 
[John] Louis of arson. After the convictions 
a motion was made in each case in arrest of 
judgment. 

Mr. "Whittaker, for Reiter. 
Durant & Home, for Louis. 
Geo. L\ Lamont, Pros. Atty., for the United 
States. 

PEABODY, Provisional Judge. These two 
cases may without inconvenience or danger 
of confusion be considered together, although 
they have in fact no connection with each 
other. The same objection to the proceed- 
ing of the court to pxonounce sentence upon 
the accused and in arrest of judgment, is 
made by both the defendants, and although 
the objection is urged on different grounds 
in the two cases, still the objection is proper 
to be considered on all the grounds in each 
case. It is urged that this court is not 
authorized to try these defendants, and that 
its proceedings have not the sanction of law 
in the premises. If for any reason this 
be the case, no further steps should be 
taken. If for any reason the authority 
■is wanting in one case it is equally so 
in the other, and the court should refrain 
from going further in either case. The ac- 
cused have been indicted separately and 
tried separately on charges wholly different 
and having no connection the one with the 
other, and the consideration of their cases 
together rather than separately, now, is a 
matter of convenience solely. One of the ac- 
cused, Reiter, has been indicted for murder, 
in causing the deatb of his wife by violence. 
The other has been indicted for arson, in 
burning a building used as a mansion or 
dwelling-housQ. Each has been tried before 
a jury of this parish and been duly convicted 
of the offence charged in the indictment, and 
each is now before the coun. on a motion in 
arrest of judgment, and in each case the 
arrest is urged on the ground that the court 
is not authorized in law and has not juris- 
diction to try the case. The counsel for 
Reiter claim that the court, in its constitution 
and creation, had not originally the warrant 
of law to try the accused. The counsel for 
Louis concede that the court had authority 
originally to entertain and try such a case, 
but insist that for causes occurring since, its 
authority has ceased; that certain steps tak- 
27FED.CAS. — 49 
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en in Louisiana toward the re-establishment 
of a civil state government nave superseded 
the powers once possessed by the court, and 
that it is now without jurisdiction or power. 
The offences of which the defendants stand 
convicted, by the laws of Louisiana are pun- 
ishable with death, and nothing would be 
more agreeable to the court than to proceed 
with the utmost caution in considering these 
objections to its jurisdiction. The accused 
have been indicted, tried, and convicted un- 
der and pursuant to the law of the state of 
Louisiana. 

The first question to be considered is 
whether the court has ever had, from the 
nature of its origin and constitution, author- 
ity to try cases like these; and if this ques- 
tion shall be decided in the affirmative it -will 
remain to examine. 

The second question, namely, whether the 
power to try or the jurisdiction over such a 
case, once possessed by this court, has been 
withdrawn or lost,— whether the court in fact 
has been in any way deprived of it by sub- 
sequent events. 

It must be conceded that the court, in its 
origin and structure, is quite out of the usual 
course and novel. It has not its origin or 
foundation in any constitutional or legislative 
enactment— is not tne creature of any regu- 
larly-organized constitutional or legislative 
body. Ordinarily the judicial tribunals of 
the land are the creations of the legislative 
departments either of the state or federal 
government, and for the regularity of their 
creation and the character and extent of their 
powers depend on the action of the legislative 
branch of the one or the other of these 
powers. In such cases, the first thing to be 
done in ascertaining the legality or powers 
of a court, is to consult the constitution and 
legislation of the government from which it 
claims to hold commission, and in the letter 
of these is found the aet of its creation and 
the extent and limit of its powers. Not so 
with this provisional court, which depends 
for its existence on the law of nations, and 
on that part of the law of nations relating to 
war _tbe law by which parties and neutrals 
are guided in their treatment of each other 
in a state of war; and that portion of it 
which relates to and determines the rights 
and duties of a belligerent, a conqueror in 
the territory of an enemy and holding it in 
armed occupation. On that law must de- 
pend the decision of the question presented 
by this motion, of the validity in law and the 
powers of this court On that law alone 
must this court rely for the power and juris- 
diction it has exercised for a considerable 
time, in a large number of cases involving 
amounts usually very large. It was in that 
law that the president of the United States, 
pressed by the urgent wants of the commu- 
nity here, found his warrant for the establish- 
ment of this court In the midst of the coun- 
try of an enemy held by him jure belli in 
armed belligerent occupation. 
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The authority of this court Is derived from 
the president of the United States, the chief 
executive of the nation and commander-in- 
chief of its forces military and naval. It is 
conferred by an order, of which the follow- 
ing is a copy: 

"Executive Order, Establishing a Provisional 
Court in Louisiana. 

"Executive Mansion, Washington, 
"October 20, 1862. 
"The insurrection which has for some time 
prevailed in several of the states of this 
Union, including Louisiana, having tempor- 
arily subverted and swept away the civil 
institutions of that state, including .the judi- 
ciary and the judicial authorities of the 
Union, so that it has become necessary to 
hold the state in military occupation; and it 
being indispensably necessary that there shall 
be some judicial tribunal existing there capa- 
ble of administering justice, I have, there- 
fore, thought it proper to appoint, and I do 
hereby constitute a provisional court, which 
shall be a court of record for the state of 
Louisiana, and I do hereby appoint Charles 
A. Peabody, of New York, to be provisional 
judge to hold said court, with authority to 
hear, try, and determine all causes, civil and 
criminal, including causes in law, equity, 
revenue, and admiralty, and particularly all 
such powers and jurisdiction as belong to the 
district and circuit courts of the United States, 
conforming his proceedings, so far as possible, 
to the course of proceedings and practice 
which has been customary in the courts of 
the United States and Louisiana, his judg- 
ment to be final and conclusive. And I do 
hereby authorize and empower the said judge 
to make and establish such rules and regula- 
tions as may be necessary for the exercise of 
his jurisdiction, and to appoint a prosecuting 
attorney, marshal, and clerk of the said court, 
who shall perform the functions of attorney, 
marshal, and clerk, according to such pro- 
ceedings and practice as before mentioned, 
and such rules and regulations as may be 
made and established by said judge. These 
appointments are to continue during the 
pleasure of the president, not exceeding be- 
yond the military occupation of the city of 
New Orleans, or the restoration of the civil 
authority in that city and in the state of 
Louisiana. These officers shall be paid, out 
of the contingent fund of the war depart- 
ment, compensation as follows: * * * Such 
compensations to be certified by the secretary 
of war. A copy of this order, certified by the 
secretary of war, and delivered to such judge, 
shall be deemed and held to be a sufficient com- 
mission. Let the seal of the United States be 
hereunto affixed. Abraham LincolD. 

"By the President: 
"William H. Seward, Secretary of State." 

"War Department, Washington, 
"23d October, 1862. 
"I hereby certify that the foregoing is a 
true copy, duly examined and compared with 



the original of the executive order of the 
president of the United States, constituting a 
provisional court for the state of Louisiana. 

"Witness my hand and the. seal of the war 
department 

"Edwin M. Stanton, Secretary of War. 

"Attest: John Potts, Chief Clerk." 

This order, by its terms, no doubt em- 
braces cases like these under consideration, 
as indeed it does, perhaps, all others which 
can occur in life, or become the subject of 
judicial investigation. The language of the 
order "to hear, try, and determine all causes, 
civil and criminal, including causes in law, 
equity, revenue, and admiralty," is clear and 
unquestionable, and embraces this class of 
cases, with all others of every description. 
The president then sought to give power to 
this court to try and determine cases of this 
kind, and having made an order to that effiect, 
has given it that power, if he himself had 
authority to confer it The only question 
remaining to be answered on this point, is 
whether the president had authority to con- 
fer such powers and jurisdiction. 

The authority of the president of the Unit- 
ed States to create this court, and invest it 
with powers which should embrace these 
cases, depends, to some extent at least on the 
constitution of the United States, which cre- 
ates the office exercised by him, and deter- 
mines its functions. That constitution (arti- 
cle 2, § 1, par. 1) declares as follows: "The 
executive power shall be vested in a presi- 
dent of the United States of America." It 
also provides (article 2, § 2, par. 1): "The 
president shall be commander-in-chief of the 
army and navy of the United States, and of 
the militia of the several states when called 
into the actual service of the United States." 
As president, chief executive, and command- 
er-in-chief of the army and navy, he would 
not ordinarily have power to establish tribu- 
nals for the determination of questions civil 
and criminal, arising in civil life. Was 
there anything in the condition of affairs ex- 
isting at the time the order was made which 
could give him the power to establish them, 
and if so, what was there in the condition 
of affairs then existing to give him power in 
this respect not ordinarily possessed by him 
as one of the attributes of his office? Be- 
tween the government of the United States 
and a people inhabiting a portion of country 
lying on the Atlantic Ocean and the Gulf of 
Mexico, and extending north beyond the 
northern boundary of the territory in ques- 
tion, and embracing within its borders that 
section of territory theretofore known, and 
still most conveniently designated, as the 
state of Louisiana, a war had for some time 
been waged. This fact is notorious,, and 
moreover It is conclusively settled by the 
president, the ultimate arbiter of the fact, 
by his proclamation to that effect. As to" 
its existence, therefore, as well as the ex- 
istence of some other facts to which I shall 
have occasion to refer, equally well known, 
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no time will be consumed in attempting to 
prove them, but they will be assumed. It is 
a matter of public knowledge and notoriety 
that this war had been pending, and that the 
country over which the jurisdiction of this 
court is in question, and heretofore known, 
and in the order establishing this court de- 
scribed as the state of Louisiana, had been 
for many months held and occupied by those 
people and their forces, military and naval. 
That it had been for a long time previous to, 
and also since the commencement of this 
war, inhabited, cultivated, and owned by the 
same people who had entered into and car- 
ried on war with the government of the 
United States, and that it was still so in- 
habited by a people whose relations with the 
government of the United States had for 
some time been and were still those of 
enmity. That it had, in the course of the 
war, been by force of the arms of the United 
States wrested from the enemy, and was at 
the time the order establishing this court 
was made, held by the forces of the United 
States in armed belligerent occupation. That 
the armed belligerent forces of this enemy 
of the United States had been, by force of 
the arms of the United States, expelled from 
this country, and that they were at the time 
held out of it by the armed forces of the 
United States, and that war was still waged 
between those belligerents. The civil insti- 
tutions of the country thus held, including 
the tribunals for the administration of justice, 
had been formed and established by the 
enemy of the conquering power, and were by 
it administered at the time of the conquest 
These institutions having been formed, es- 
tablished, and administered by the govern- 
ment existing previous to and at the time 
of the conquest confessedly hostile to the 
government of the United States, were the 
only institutions found there at the time the 
military authority of the United States was 
by force of its arms established there. 

By the conquest of the country, in this 
case as in others, the previously-existing gov- 
ernment and the power by which it was ad- 
ministered -were subverted and swept away, 
and those of the conquering power were sub- 
stituted in their places. This is the neces- 
sary consequence of a conquest of a country 
—a transfer of the control, government, ana 
sovereignty of it from one party to another. 
The old power is conquered and extinguish- 
ed, and the new one of the conqueror is in- 
stituted in its place. The old institutions, if 
not abandoned and extinguished, are at 
least suspended in their action. They may 
be transferred to and adopted by the new 
governing power and may be used and op- 
erated by it, just as an old machine, detach- 
ed from the power that has usually moved 
it, and abandoned for use as a whole, may 
furnish isolated pieces of machinery which 
can profitably be introduced into a new ma- 
chine having different qualities, moved by a 
new and wholly another power, and used to 



accomplish on the whole, perhaps, purposes 
quite different. However there may be re- 
tained in use by the new governing power 
some of the features or institutions of the 
government which has been supplanted, it is 
nevertheless wholly another government, and 
derives its life and all itsvital qualities from 
a new source— the new sovereignty installed 
by the conquest. A conquest necessarily op- 
erates the extinguishment of the power of 
the party conquered in the country which is 
the subject of conquest, and the establish- 
ment there of the power of the conqueror. 
Without this there is no conquest of a coun- 
try, and there can be none. When the power 
previously dominant in a country has been 
extinguished by that of another party, and 
rendered incapable of governing it further, 
and a new one has been established in its 
stead, it is both the right and the duty of 
the party thus coming into power to see to it 
that a government wholesome and salutary 
shall be established and administered, and, 
as in such a case there is only one power, 
that of the new party succeeding, capable of 
giving and administering the government, it 
follows that it is the duty as well as the 
right of that power to do it No country can 
exist without a government of some kind. 
The rights of the inhabitants must be pro- 
tected—crime must be restrained and pun- 
ished—the virtuous must be protected against 
the vicious— the weak against the strong— or- 
der must be preserved and security to per- 
son and estate assured. The party domi- 
nant for the time being has the power to do 
it, and no one else has the power, and it fol- 
lows from the necessity of the case that he 
must exercise it. So the government of the 
United States, having conquered and expell- 
ed from the territory or country, there- 
tofore known as the state of Louisiana, the 
power by which the government of it had 
been theretofore administered, and having 
established there its own power, was bound 
by the laws of war,, as well as the dictates 
of humanity, to give to the territory thus be- 
reft a government in the place and stead of 
the one deposed or overthrown, such an one 
as should reasonably secure the safety and 
welfare of the people thus reduced to sub- 
jection; in some manner, not inconsistent, to 
be sure, with the proper interests of the gov- 
erning power, and the maintenance of it in 
its supremacy there. The power established 
there was the military power of the United 
States, and the president of the United 
States, as we have seen, the commander-in- 
chief of the forces, military and naval, of 
the United States, was at the head of that 
power, and had the right and duty to exer- 
cise and direct it. It was incumbent on him, 
representing for this purpose the sovereignty 
of the United States, to see that the duty de- 
volving on his government should be prop- 
erly performed. He acted in obedience to 
this duty, and in accordance with this right, 
when he attempted to establish there a judi- 
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cial tribunal capable of deciding controver- 
sies and administering justice. 

But how does tiiis question stand on the 
authority of adjudged cases? In the case of 
Cross v. Harrison, in the supreme court of 
the United States, in 1853, reported in jlo 
How. [57 U. S.] 164, the court held that a 
civil government formed in California, un- 
der the direction of the president of the 
United States, as commander-in-chief of the 
army and navy, shortly after the conquest 
of the country, and while it was held in mili- 
tary occupation by the forces under him, 
was an act warranted by the laws of na- 
tions, and that the formation of such a civil 
government was the rightful exercise of a 
belligerent right over a conquered country. 
It appeared that the port of San Francisco 
had been conquered by the arms of the Unit- 
ed States in 1846, and that shortly after- 
wards, the United States holding military 
possession of all Upper California, the presi- 
dent authorized the commander of the forces 
of the United States there, to exercise the 
belligerent rights of a conqueror, and form a 
civil government for the conquered territory, 
with powers to impose duties on imports 
and tonnage, for the support of the govern- 
ment and of the army which held the coun- 
try as a conquest in possession. This was 
done, and duties were levied and collected 
for a time. Afterwards, a treaty of peace 
was made with Mexico, by which Upper Cal- 
ifornia was ceded to the United States. Aft- 
er this treaty, and after the cession to the 
United States of the territory, the military 
governor continued to collect import and ton- 
nage duties as he had done before, but at the 
rate authorized by acts of congress in other 
parts of the United States; and for that pur- 
pose appointed the defendant in this suit col- 
lector there. He, as such collector, without 
any legislation of congress on the subject, 
collected those duties to a large amount from 
the plaintiffs, who sought in that suit to re- 
cover them back again. The question pre- 
sented was, whether the United States, after 
the cession of this territory to it, and in 
the absence of any legislation by congress on 
the subject, had a right by its military gov- 
ernor to collect those duties. The governor, 
it appeared, collected them of his own mo- 
tion, and without any instructions on the 
subject from his government at home. No 
question of the right of the government to 
levy duties as it pleased, while the country 
was held by right of conquest in strictly mil- 
itary occupation, appears to have been made; 
but the continuance of that right after the 
treaty of peace, and after the cession of the 
country to the United States, seems to have 
been chiefly in question. The court sustain- 
ed the right in the broadest manner, putting 
their decision on the ground that the forma- 
tion of the civil government when it was 
done, was the lawful exercise of a belliger- 
ent right over conquered territory. That that 
government being in existence when the ter- 



ritory was eeded to the United States, its 
powers did not cease by reason of the ces- 
sion of the country to the United States, or 
of the restoration of peace, and that it was 
rightfully continued after peace was made 
with Mexico, until congress should legislate 
otherwise. The decision covered the whole 
ground that the duties were lawfuly collected 
by the civil military governor of Calif ornia, an 
instrument of the provisional government of 
the United States in that country whilst the 
military occupation was continued; and that 
it was so afterwards from the ratification of 
the treaty of peace until the revenue system 
of the United States was put in practice, un- 
der acts of congress passed for that pur- 
pose; in effect deciding that the provisional 
government of the United States there was 
rightful and legal, and that it continued in 
force a legal rightful government through 
the time the country was held in military oc- 
cupation, and after that occupation ceased, 
and that it was, in fact, in force until some 
other system was provided according to law 
to supersede It 

For the doctrine that a conqueror in a con- 
quered country may establish a government 
and courts for the administration of justice, 
the case of Leitensdorfer v. Webb (decided 
by the supreme court of the United States, 
in 1857) 20 How. [61 U. S.] 176, is an au- 
thority directly in point. In that case the 
conduct of the government of the United 
States by General Kearney, the officer in 
command of its forces there, was brought in 
question. It appeared that after the con- 
quest of that country by the arms of the 
United States, General Kearney, in com- 
mand of the forces there, established a gov- 
ernment and provisional courts for the ad- 
ministration of justice. Those courts, in the 
case referred to, were adjudged to be legal, 
and their decisions obligatory as warranted 
by law. The power to establish the govern- 
ment and the courts was directly in ques- 
tion, and was directly passed upon by the 
court, and was sustained on the ground of 
the right of conquest. In that case, more- 
over, it appeared that the country conquered 
was subsequently, by treaty, ceded to the 
United States, and it was claimed that by 
the act of cession the right of the United 
States to govern the country and enforce the 
laws made by the provisional government 
while it was held in military occupation, was 
terminated. 

It was not seriously questioned that the 
United States might, while it held the coun- 
try in military occupation, establish and ad- 
minister a system of government— make laws 
by which to govern the inhabitants and regu- 
late their rights and intercourse among 
themselves, and set up courts by which the 
laws so made should be administered. That 
right was deemed to be too evident to be seri- 
ously questioned. It was, however, in issue, 
and was necessarily passed upon by the 
court. The doctrine chiefly contended for,. 
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was that by "the cession of the country to the 
United States, the right to govern it by that 
provisional system adopted when it was held 
a conquest of arms, was terminated, and 
that the United States had, after the cession, 
only the right to govern it like other terri- 
tory of the United States, by laws emanat- 
ing from congress— the constitutional law- 
making power of its own government- 
enacted in reference to it as territory of the 
United States. This position was not sus- 
tained by the court, but was overruled and 
adjudged not warranted in law. The court 
says: "Of the validity of these ordinances of 
that provisional government there is made 
no question with respect to the period dur- 
ing which the territory was held by the Unit- 
ed States as occupying conqueror, and it 
would seem to admit of no doubt, that dur- 
ing the period of their valid existence and 
operation, these ordinances must have dis- 
placed and superseded every previous insti- 
tution of the vanquished or deposed political 
power which was incompatible with them. 
But it has been contended, that whatever 
might have been the rights of the occupy- 
ing conqueror, as such, these were all termi- 
nated by the termination of the belligerent 
attitude of the parties, and that with the 
close of the contest, every institution which 
had been overthrown or suspended would be 
revived and re-established." "The fallacy of 
this pretension," the court proceed to say, 
"is exposed by the fact, that the conquered 
territory never was relinquished by the con- 
queror, nor restored to its original condi- 
tion or allegiance, but was retained by the 
occupant until possession was matured into 
absolute, permanent dominion and sover- 
eignty." The court then proceed to decide 
when the institutions of the provisional gov- 
ernment would terminate. They say: "We 
conclude, therefore, that the ordinances and 
institutions of the provisional government 
could be revoked or modified by the United 
States alone, either by direct legislation on 
the part of congress, or that of the territorial 
government, in the exercise of powers dele- 
gated to it by congress." The question there 
presented was the validity of an ordinance 
of the territorial government, authorizing 
attachments of property of debtors, enacted 
by the provisional government, while the 
country was held in military occupation, and 
before the cession of it, but sought to be en- 
forced by the provisional territorial court 
after the cession of the country to the United 
States, and after the military occupation had 
ceased. The court upheld the law in its 
origin, and also in its continuance in force, 
and the administration of it by .the provi- 
sional territorial court after the cession of 
the country, and after the military occupa- 
tion had ceased. 

In the case of Jecker v. Montgomery, 14 
How. [55 U. S.] 498, decided in 1854, the 
same supreme court of the United States in- 
cidentally recognise the legality and powers 
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of those provisional courts, and while decid- 
ing that, for reasons peculiar to cases of prize, 
and not at all applicable to any others, they 
could not legally act in cases of that class, 
the court admit their powers and jurisdiction 
in other cases: making three decisions of 
the court of last resort of the government 
of the United States quite in point. Either of 
these should be sufficient authority for such 
a principle, if indeed a principle so plainly 
proper and necessary, can be thought to need 
authority of precedent at all. But at the 
risk of being tedious and doing work of 
supererogation, which charges I am persuad- 
ed might well be maintained against me, I 
will add to these authorities already com- 
mented on, still another one, which has a 
bearing quite material on this case at more 
than one point. I mean the case of U. S. v. 
Bice, 4 Wheat. [17 U. S.] 246. That case, as 
well as those already cited, decides that by 
the conquest and military occupation by one 
nation of a portion of the territory of an- 
other, the portion so acquired passes from 
the operation of the laws and government 
of the nation to which it had previously be- 
longed, and comes under the laws and gov- 
ernment of the nation making the conquest. 
It also decides that while such territory is 
held by the conqueror, it is the right of the 
party so holding it to govern it, and for that 
purpose to make laws by which to govern it. 
That while a portion of territory is so held, 
the laws of the conqueror holding are in 
force there, and the laws of the party from 
whom it has been taken are in abeyance not 
only de factor but also de jure; that while 
it is so held, the conqueror has de jure as 
well as de facto all the rights of dominion 
and sovereignty over it, and may exercise 
them at his pleasure, and that the former 
sovereign, overcome or expelled, has no right 
there, and his laws have no effect there; that 
acts done there with the authority of the 
conq'ueror are legal and proper, but those 
done in violation of his laws, even though 
done in obedience to the laws of the sover- 
eign expelled, are not legal, but contrary to 
law. In short, that, by conquest, the sover- 
eignty and right to role of the conqueror are 
introduced and established, and the sover- 
eignty and right of rule in the parry expelled 
are extinguished; and that the duty of alle- 
giance in the people remaining there is trans- 
ferred in like manner from the vanquished 
to the victorious party; in fact, that by such 
an act the change of the sovereignty and alle- 
giance are complete, and new rights and du- 
ties in both parties are created accordingly. 
I think that all these conclusions certainly 
follow from what is decided, if, indeed, they 
are not all actually decided there. That 
ease, like each of the others cited, was de- 
cided by the supreme court of the United 
States— the court of highest human author- 
ity on that subject— and as the decision was 
against the United States, and in favor of 
the authority of Great Britain, its enemy in 
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the war, and was made shortly after the oc- 
currence of the war out of which it grew; 
and while no department of this government 
was inclined to magnify the rights of Great 
Britain or disparage those of its own govern- 
ment, there can be no suspicion of bias in 
the mind of the court in favor of the conclu- 
sion at which it arrived, and no doubt that 
the law seemed to the court to warrant and 
demand such a decision. That case grew 
out of the war of 1812, between the United 
States and Great Britain. It appeared that 
in September, 1814, the British forces had 
taken the port of Oastine, in the state of 
Maine, and held it in military occupation; 
and that while it was so held, foreign goods, 
by the laws of the United States subject to 
duty, had been introduced into that port 
without paying duties to the United States. 
At the close of the war the place was by 
treaty restored to the United States, and 
after that was done the government of the 
United States sought to recover from the 
persons so introducing goods there while in 
possession of the British, the duties to which 
by the laws of the United States, they 
would have been liable. The claim of the 
United States was that its laws were prop- 
erly in force there, although the place was 
at the time held by the British forces in 
hostility to the United States, and the laws, 
therefore, could not at the time be enforced 
there; and that a court of the United States 
(the power of that government there having 
since been restored) was bound so to decide. 
But this illusion of the prosecuting officer 
there was dispelled by the court in the most 
summary manner. Mr. Justice Story, that 
great luminary of the American bench, being 
the organ of the eourt in delivering its opin- 
ion, said: "The single question is whether 
goods imported into Castine during its occu- 
pation by the enemy are liable to the duties 
imposed by the revenue laws upon goods im- 
ported into the United States. * * * We 
are all of opinion that the claim for duties 
cannot be sustained. * * * The sovereign- 
ty of the United States over the territory 
was, of course, suspended, and the laws of 
the United States could no longer be right- 
fully enforced there, or be obligatory upon 
the inhabitants who remained and submit- 
ted to the conquerors. By the surrender the 
inhabitants passed under a temporary alle- 
giance of the British government, and were 
bound by such laws, and such only, as it 
chose to recognise and impose. From the 
nature of the case no other laws could be 
obligatory upon them. * * * Castine was 
therefore, during this period, as far as re- 
spected our revenue laws, to be deemed a 
foreign port, and goods imported into it by 
the inhabitants were subject to such duties 
only as the British government chose to re- 
quire. Such goods were in no correct sense 
imported into the United States." The court 
then proceed to say, that the case is the same 
as if the port of Castine had been foreign 
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territory, ceded by treaty to the United 
States, and the goods had been imported 
there previous to its cession. In this case 
they "say there would be no pretence to say 
that American duties could be demanded; 
and upon principles of public or municipal 
law, the eases are not distinguishable." They 
add at the conclusion of the opinion: "The 
authorities cited at the bar would, if there 
were any doubt, be decisive of the question. 
But we think it too clear to require any 
aid from authority." Does this case leave 
room for a doubt whether a country held as 
this was in armed belligerent occupation, is 
to be governed by him who holds it, and by 
him alone? Does it not so decide in terms as 
plain as can be stated? It is asserted by 
the supreme court of the United States with 
entire unanimity, the great and venerated 
Marshall presiding, and the erudite and ac- 
complished Story delivering the opinion of 
the court, that such is the law, and it is so 
adjudged in this case. Nay, more: it is even 
adjudged that no other laws could be obliga- 
tory; that such a country, so held, is for the 
purpose of the application of the law of its 
former government to be deemed foreign 
territory, and that goods imported there (and 
by parity of reasoning other acts done there) ' 
are in no correct sense done within the terri- 
tory of its former sovereign, the United 
States. 

No part of the remarks of the court in this 
case is more fully wan-anted or proper than 
the last, to the effect that the case is too 
clear to require aid from authority. The 
right, therefore, of a conqueror in a conquer- 
ed country to ordain a system of government 
for it, and among other institutions to erect 
courts of justice, and maintain them in the 
discharge of their proper functions, is as well 
established and free from doubt when con- 
sidered on authority, as it is in principle; 
and about as well in each as any proposition 
which could find among men an advocate to 
question it, could in the nature of things be 
expected to be. 

• But it may be said that this reasoning, if 
correct as to territory foreign to the conquer- 
or, and as to which his rights and duties are 
simply and solely those of a conqueror by force 
of arms, is not applicable to the ease in ques- 
tion, for this Louisiana is a part of the ter- 
ritory of the United States, over which the 
powers and duties of the president and the 
other departments of the government were 
already fixed, and are dependent on the con- 
stitution and laws of the United States, and 
limited to the powers and duties conferred 
by them; and that those laws do not give 
the president the power to establish a eourt 
like this, and therefore that he has not that* 
power. It is quite certain that ordinarily he 
would have no such power; and hence, in- 
stead of looking for it to the constitution and 
laws of the United States alone, I have look- 
ed elsewhere and to other facts than his 
merely occupying the place of president at 
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the time. I have invoked also the fact that 
he was by virtue of that office, as com- 
mander of the forces of the United States, 
holding in armed belligerent occupation the 
country in which the court was established, 
and in which its powers and authority are 
now brought in question. Is this country, 
for the purpose of determining the powers 
and duties of the commander-in-chief of the 
army and navy of the United States, to be 
deemed domestic, or is it to be deemed for- 
eign territory? What are the relations of the 
forces of the United States, and of their com- 
mander, to these districts of country as they 
enter them, expelling the forces or the 
enemy? Is he the chief executive of the 
country of which these districts are a part, 
and is he nothing more; and are his powers 
and duties those of chief executive only? 
Has he in this country subjected to his arms, 
and while in armed belligerent occupation 
of it, with the forces under his command, has 
he by law the same powers and duties as he 
would have in Massachusetts or New York 
in time of profound peace, and has he no 
others? Has war given him no powers in 
law in addition to those possessed by him in 
time of peace? Having in war broken down 
the hostile power of it, and driven its forces 
out of it by the military force under his 
command, has he no new powers there by 
reason of that fact? When his subordinate 
officer, Admiral Farragut, landed there from 
the deck of the Hartford, did he carry with 
him no right to power not commonly enjoyed 
by the president in other territory of the 
United States? Did his rights as conqueror 
cease the moment his power in that character 
was established? Having entered Louisiana 
as commander-in-chief, at the head of his 
forces victorious, was he at once remitted to 
the position, powers, and duties of a peace 
president in times of peace, and limited to 
them? Had he none of the powers or duties 
of a conqueror in a country subjected to his 
arms? What was this country to do for a 
government when the old hostile one had 
been reduced anbl expelled? Was it to get 
along without one as best it could? Was it 
to do this until some new one could spring 
up to supply the want? Were all the rights 
of persons and property, natural and acquir- 
ed, the right to life, security, liberty, and 
property, to be at once suspended, and was 
the rule of physical force to override them 
all? The right of a conqueror to govern a 
country held by him by right of conquest, 
is well established on authority. The cases 
which establish this right, however, relate 
to the conquest of a country foreign to the 
conqueror, and as to which he has no rights 
and is under no restraints, except those 
which come from th'e fact of conquest alone, 
and not to one which is of right a part of his 
own proper domain. In this case, the terri- 
tory over which the government of the Unit- 
ed States had acquired, as we have supposed, 
some rights in the nature of rights of con- 
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quest, belonged of right to it as a part of its 
own domain, and it remains to be considered 
whether that fact makes any difference in 
respect to the right by the laws of war to 
govern a country' conquered. 

It may be said that the act of the United 
States in- this case, had not the usual effect 
of a conquest of foreign territory; that in- 
stead of acquiring anew the rights of a con- 
queror, the United States by this conquest 
(as I for the sake of convenience have called 
it) has but removed the obstacles to the en- 
joyment of its pre-existing rights, and has not 
acquired any new ones of a conqueror. As 
we have seen, the foundation of the right of 
a conqueror to govern conquered territory, 
and for that purpose to establish provision- 
ally civil institutions in it, is necessity, and 
that chiefly the necessity of the conquered 
country and its inhabitants. A government 
of some kind they must have, for no com- 
munity can exist without it. The power of 
the conqueror has overridden and subjected 
all other power, and this necessity can be 
supplied from no other source than him, for 
he holds for the time being all power. 
Whilst this continues to be the case, what is 
there in the case in question of Louisiana 
which should make it different from a for- 
eign country? The inhabitants of that coun- 
try owed allegiance to, and were entitled to 
the protection of the government of the Unit- 
ed States, it is said familiarly, and this is 
quite true in the sense in which the remark 
is usually made. But did the United States 
ever at any time, or under any circumstances, 
owe the people of this territory a protection 
and government which would supply all, or 
any considerable part of their wants in this 
respect? If the government of the United 
States should afford to this country all the 
protection and aid— should perform for it all 
the governmental offices, which it by virtue 
of the constitution and laws of the land was 
ever bound, or had a right to do, how far 
would this go towards supplying the wants 
of the country in that respect? Is it not 
quite certain, on looking into the law on the 
subject of the relations, rights, and duties 
of the federal government to the tract of 
country in question, or any other tract em- 
braced within the state, that with the federal 
government in full function, and all its du- 
ties fully performed, a very small portion of 
the governmental necessities of the country 
would be supplied? 

It is a fact familiar to us all, that undei 
our system of government, almost all the 
governmental aid needed by our people is 
due to them from the local depositories of 
power, the state governments— for most pur- 
poses within their own territory sovereign. 
These governments, under our system, are 
the repositories of nearly all of the powers of 
government in ordinary times in familiar use 
among us, and whether they be applied by 
the state itself, by its own officers directly, 
or be allotted out in parcels to smaller gov- 
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ernmental districts, such as counties or par- 
ishes, cities, towns, or villages, to be applied 
by the officers of those localities respectively, 
still the state and not the federal govern- 
ment is the reservoir from 'which they are 
drawn, whether it be for distribution or ex- 
ercise; and the state, and not the federal 
power and officers, administer and execute 
them. The man of commerce, the seaman, 
a traveller on the highway of nations, the 
soldier, whether at home or abroad, the di- 
rect instrument of the government, and at 
once its representative and defender, and the 
traveller in a foreign land, experience and 
realize the power and the protecting hand of 
the federal government, its value and benefi- 
cence; but in the ordinary walks of life, 
at home, among plain people, very few — 
probably not one in a hundred — have occa- 
sion in a lifetime to invoke or experience any 
office or effect, enabling or restraining, pro- 
tective or punitory, of tliat government, 
whose duty relates in ordinary times and 
circumstances almost exclusively to the for- 
eign relations of the country, happily almost 
always so secure and free from threatening 
aspect or cause of anxiety as to attract little 
or no consideration. 

Prom which government comes the system 
of police by which order in society is main- 
tained from one end of the land to the other? 
From which the judicial power — the one in 
question here and now— by which, in ordi- 
nary cases, crime is punished and repressed, 
controversies decided, and the rights of per- 
sons and property established and maintain- 
ed? and what is certainly quite in point, 
from which source comes the power by 
which these very unfortunate criminals now 
before me would ordinarily on a basis of 
peace be tried, and justice be meted out to 
them? What law of the United States, as' 
laid down in the constitution and statutes 
thereof, did Reiter violate, when (forsaken 
of his God) he took the life of his wife, the 
partner of his bosom, on that hopeful, holy 
morning of the anniversary of the birth of 
our Saviour, in the year of that event one 
thousand eight hundred and sixty-two? 
What law of the United States did Louis- 
poor benighted Louis — whose eyes have 
scarcely been blessed with the sight of him- 
self free to seek his own security or happi- 
ness—violate, when he applied the fatal torch 
to the fated house, the residence of a human 
being? It is quite certain that the govern- 
ment of the United States, remitted to its 
ordinary constitutional functions within one 
of the states as in times of peace, could not 
supply a government at all adequate to the 
necessities of society, and especially could 
not have taken cognisance of, or punished at 
all, either of the offences in question by any 
tribunal it ever nad or had the right to es- 
tablish. 

The necessity for a provisional government 
here, for nearly all the purposes for which 
a government is necessary, and especially of 



a provisional tribunal for dispensing justice 
generally, and in cases like these now under 
consideration, was the same as, and none 
other than it would have been if this tract 
of country in question had been a part of the 
domain of a government wholly foreign to 
that of the United States, and over the terri- 
tory of which it had no other rights than 
those growing out of war and conquest. In- 
deed, it may well be doubted whether, in ref- 
erence to governmental rights and duties in 
matters of this kind, there is any difference 
between the citizens of the several states 
and those of foreign territory. Certain it is 
from what has been said, that this territory 
is not, by the nature of our system of gov- 
ernment, under the dominion of the federal 
government as to most matters of local ad- 
ministration, but is exclusively under the 
state and local government, and the federal 
government was never bound and never as- 
sumed or pretended to furnish government 
to any section of the states as to their in- 
ternal or local matters generally, and has 
not, and never had the duty, right, or power 
to do so. But this district of territory had 
been in insurrection against the government 
of the United States, had openly withdrawn 
from all connection with that government 
under the forms of law and civil legislation, 
had allied itself with others hostile and at 
war with it, and had, by force of arms, for 
a considerable time maintained this attitude 
external and hostile, resisting successfully 
the efforts of the government to subject it to 
law and duty. However the act of secession 
was ineffectual in law, this district had in 
fact and practically withdrawn from all re- 
lations with the government of the United 
States, and had arrayed itself in armed hos- 
tility to it. Its duties remained unchanged 
no doubt, but its rights to the filial relation 
—its rights to receive from the federal gov- 
ernment the consideration and care of a 
parent rather than the imperious commands 
of a military master, may have been much 
changed by the events which had transpired, 
and I think that they had been. Having 
taken for itself the attitude of a foreign 
state, and that too of one hostile and at war 
with the United States, and formed and 
adapted all its civil institutions, and in every 
respect bent itself to that condition, and 
claimed and asserted it, and practically main- 
tained it by force of arms for a time, and 
having been at this time overcome and sub- 
jected to the arms of the government of the 
United States, it may very well be that while 
it has acquired no new rights by virtue of 
its pretensions, it has resigned and forfeited 
old ones, and is no longer entitled to de- 
mand the benefits of a .relation it has re- 
nounced and repudiated', however it may 
have failed in establishing at that time its 
freedom from the duties attendant upon it. 
The counsel for the prisoners Reiter and 
Louis, however, take different grounds on 
this motion. The former insists that *the 
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whole structure of the court In its origin 
was without warrant in law. That inas- 
much as the constitution and laws of the 
United States give no authority to the presi- 
dent to establish such a court, he has none, 
j.nd that his act in attempting to establish it 
is ineffectual, from want of constitutional 
and legal power In him; while the learned 
counsel for the accused Louis concede that 
the president, as commander of the forces of 
the United States, had authority by the laws 
of war to establish it, and that it had orig- 
inally all the powers by him attempted to be 
■conferred, but insist that these powers have 
■ceased, by reason, as I understand the argu- 
ment, of the organization of a civil govern- 
ment here which supersedes the military. I 
pass to consider the question presented by 
this argument. If a conqueror in a con- 
quered country have a right to set up a gov- 
ernment in it, when does that right cease? 
Or, rather, if he have such a right, and ex- 
ercises it, when does the power of the gov- 
ernment so set up cease? I answer, first, it 
will terminate necessarily whenever the 
power which formed it shall terminate, or be- 
come unable to support it And, secondly, 
whenever that power shall for any cause 
voluntarily bring it to an end. That the 
power of the federal government here has 
not been terminated, I need no argument to 
prove. It certainly has not been expelled, 
and it quite as certainly has not been with- 
drawn. It remains, we all feel and realize, 
the great, beneficent, paramount, and only 
power here; able ever to support and sup- 
porting itself, and furnishing and supporting 
every government office and function here. 
But on this point, as well as the one to 
which I have cited the cases above referred 
to, some of those cases speak as authorities. 
In two of those cases, at least, in which the 
power of the provisional government and the 
provisional courts was sustained by the su- 
preme court of the United Suites, it was so 
upheld in territory belonging, aside from 
military occupation and of right to the do- 
main of the United States, and over which 
that government had powers of government, 
full and complete, for all purposes, as any 
sovereign or state has ordinarily within its 
•own territory; rights not limited to its ex- 
ternal matters alone, or chiefly, as are those 
of the United States in territory lying within 
one of the states, but embracing powers 
for all the details of local administration, 
legislative, executive, and judicial. And even 
there, where the United States had by the 
■constitution, powers of government ample 
for all purposes, the power to continue in 
force a' provisional government long after 
military occupation had ceased, and when 
the rights of the United States there depend- 
ed not at all on military power or belligeren- 
cy, but wholly on compact between the for- 
mer sovereign and itself— even there, in terri- 
tory confessedly belonging to the United 
States, and in time of peace, and in the ab- 



sence of military power or military neces- 
sity, the provisional government and the 
provisional courts were upheld to the fullest 
extent, and were adjudged to continue legal- 
ly and practically in foree as instruments of 
the federal government until it should, by its 
constitutional action, through its legislature, 
otherwise provide. In the earlier of those 
cases (Cross v. Harrison, 16 How. [57 U. S.] 
164) the court say: "Our conclusion from 
what has been said is, that the civil gov- 
ernment of California, organized as it was, 
from a right of conquest, did not cease or 
become defunct in consequence of the signa- 
ture of the treaty or from its ratification. 
We think it was continued over a ceded con- 
quest, without any violation of the constitu- 
tion or laws of the United States, and that 
until congress legislated for it, the duties 
upon foreign goods, &c, were legally de- 
manded and lawfully received by Mr. Harri- 
son, the collector of the port, who received 
his appointment, &c, from Governor Ma- 
son." 

These eases, in deciding that a provisional 
government may be maintained by the mili- 
tary power of the United States in territory 
belonging to it, not held in military occupa- 
tion, or jure belli, go far to prove that the 
fact that this country belonged, for some 
purposes, to the United States, aside from 
those coming from conquest and military oc- 
cupation, did not take it from the applica- 
tion of the general principle that the conquer- 
or in conquered territory, has the right to 
govern it and to establish government as he- 
may deem expedient; but that such terri- 
tory, on the contrary, is on the same foot- 
ing in that respect as territory strictly and 
for all purposes foreign. 

There is no pretence that the federal gov- 
ernment has in any manner directly brought, 
or sought to bring, the labors of this court to 
a close. Having established it, and bade it 
proceed in the performance of its mission, it 
will continue (the power which established it 
continuing) until that power shall revoke its 
commission, or otherwise decree its discon- 
tinuance. But it is said thai a civil govern- 
ment has been established here, and that 
therefore the proper functions of the provi- 
sional one, and among others, the functions 
of the provisional court, have ceased. It is 
quite true that some measures apparently 
tending to the establishment of a civil gov- 
ernment have been taken. Members of con- 
gress were elected in 1862, and were admit- 
ted to seats in the national legislature. Sev- 
eral other officers— a governor, attorney-gen- 
eral, and others, have also been elected more 
recently under the direction of the military 
authorities. A convention for the revision 
of the constitution of the state has been 
elected and convened. These things look 
like measures for the organization of a state 
government, and measures of this kind pur- 
sued may in course of time lead to such a 
consummation, at the pleasure of the federal 
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government That all these things have 
been done under and by virtue of the foster- 
ing care of the federal government, as ex- 
ercised by the military arm of it, no one at 
all acquainted with the facts will doubt. 

Waiving for the present, however, as unnec- 
essary to be considered here, the question 
whether these movements have their founda- 
tion in and derive their vital principle from the 
state or from federal sources; and, whether in 
use, as some of them are, they are in fact in- 
struments in tne hands of the defunct state, 
or of the living federal power, it is quite cer- 
tain and sufficient for present purposes, that 
the federal government has not voluntarily ab- 
dicated and resigned to them, all or generally, 
the functions of government, certainly not 
those of the provisional court. Such a general 
surrender alone could have divested the power 
of this court, for there is no pretence that the 
federal government has singled out certain 
powers, and among them the powers hereto- 
fore exercised by this court, and so parted with 
them as to be unable to recall or exercise 
them. The whole argument, on the contrary, 
proceeds on the idea that civil government as 
a whole, has been established here, and all the 
power to exercise it resigned into the hands of 
state authorities. In short that the state is 
again in possession of all the governmental 
powers which of right, under our system, be- 
long to the state, in contradistinction to the 
federal government, and that the United 
States retain only what are designed under our 
system of government, ordinarily to be exer- 
cised by the federal government in all the 
states in times of peace, and that both parties 
are, in fact, remitted to their own positions in 
the constitutional government formerly occu- 
pied by them, and the same as are now occu- 
pied by the loyal states. At the time this mo- 
tion was made (and everything must relate to 
that time) there was not a court in the part of 
Louisiana within the federal lines having any 
reasonable pretence of authority from any oth- 
er source than the federal government. The 
United States district and circuit court, then 
in operation here, were and are the constitu- 
tional courts of that government. All else were 
creations of the military power of the federal 
government. 

The learned argument of Mr. Lamont, the 
prosecuting attorn2y of this court, on that 
point, was entirely correct. All the govern- 
mental functions in exercise here at that time, 
not only courts of justice, but all others, and 
all the judges, officers, and instruments by 
which they were performed and operated, 
were those of the federal government, and 
were appointed, commissioned, animated, sus- 
tained, and moved by that power alone. The 
provisional court for the state of Louisiana — 
the court of the federal government— retains 
all the powers it ever had and will continue to 
exercise rightfully a jurisdiction commensurate 
with its charter, so long as the president or the 
government he represents, shall will it, and 
shall uphold it for that purpose; and whatever 



other institutions may have been brought, or al- 
lowed to come into existence in the mean time, 
this court will not cease, or go out of existence, 
or be shorn of any of its powers or proportions 
by reason of the fact that some modicum of 
them or of other powers of civil government, 
have been allotted by the common parent— the 
federal government— to other institutions or in- 
strumentalities. 

Something was said on the argument about 
the laws which these courts should administer. 
The laws of the conquered country, like every- 
thing else connected with its government, are 
entirely under the control and subject to the 
will of the conqueror. He makes and adopts 
them in use at his pleasure. Those found in 
use at the time of the conquest may be contin- 
ued in use by him or laid aside at his pleasure. 
If continued in use, however, they become his, 
and derive their force and efficacy from him 
and his adoption of them. In the cases cited 
above, a new code was made and introduced 
by General Kearney, representing the govern- 
ment of the conqueror, called the "Kearney 
Code." In the absence of any provision on 
the subject, in such a ease courts of justice are 
not bound to adhere to any particular system. 
This court is commissioned to administer jus- 
tice, and no code of laws is prescribed for it. 
It may adopt such rules as may seem wise and 
expedient, whether corresponding to the sys- 
tem in use here at the time of the conquest, or 
differing from it. It has always administered 
justice according to the Code of Louisiana, and 
so have all other courts here, not because it 
was bound by that Code, as law of the state, 
but because it seemed expedient and wise ten 
continue along under the system found in use 
here, rather than introduce a new one. That 
system had had the sanction of the previous 
state government, and was no doubt suited to 
the occupations, habits, and wants of the peo- 
ple. The transactions which would become sub- 
jects of investigation had been entered into un- 
der and in reference to it as the system by 
which they would be construed and enforced. 
Moreover, it was already in use, and had better 
be continued in use and a change avoided, un- 
less for some decided cause a change was 
deemed necessary. Having adopted that as 
the rule in the courts here it became law to 
them as well as to society here, and they were 
bound to adhere to it and administer justice ac- 
cording to it so long as it continued to be the 
rule. The courts here have always done that, 
and it is not probable that the laws of Louisi- 
ana have ever been more closely adhered to 
in the administration of justice here than they 
have been during the time of the government 
of the country by the federal authorities, since 
the occupation of it by their forces. 

In the cases cited above from California 
(Cross v. Harrison, 16 How. [57 U. S.] 164? 
Leitensdorfer v. Webb, 20 How. [61 U. S.} 
176; and Jecker v. Montgomery, 14 How. [55 
U. S.] 498) the previously-existing systems of 
law were ignored and a new and original sys- 
tem introduced, which course received the 
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sanction of the supreme court of the United 
States in those eases; and in the case cited 
from Maine (U. S. v. Rice, 4 Wheat. [17 TL S.] 
254) the British government made a new and 
different law and administered it while the ter- 
ritory was held by it, and that course received 
the sanction of the same court of highest au- 
thority, in the case referred to. 

I have not cited authority for everything I 
have said in this opinion— perhaps not for every 
doctrine I have declared. I have, nowever, re- 
ferred to the court of highest authority in such 
cases of any tribunal known among men, and 
to the decisions of that court, quite in point, for 
every principle and doctrine claimed in this 
opinion, which is not so plain and evident as to 
make reference to cases for authority unneces- 
sary and inexpedient, and for the omission to 
cite them to such points, I have the very high 
authority of the supreme eourt of the United 
States, in the ease of U. S. v. Rice, 4 Wheat. 
[17 U. S.] 254, above referred to, that in cases 
like that "too clear to require aid from author- 
ity," it is not well to encumber an opinion with 
them. 

In addition to the eases already commented 
on, I will refer to several more having impor- 
tant bearing on this question, not as establish- 
ing any new principle or sustaining any old one 
not better sustained by more modern and un- 
questionable authority already referred to, 
though equally conclusive of the principle with 
them; but as furnishing, perchance, to some 
mind, some new view, reason, or illustration 
of a principle better established on authority 
by cases already introduced. Grotius De Jure 
B. ac. P. 1. 2, c. — , § 5 et seq.; Id. 1. 3, c. 6, 
§ 4; Id. c 9, §§ 9, 14; Puff. Laws Nat (by Bar- 
beyrac) I. 7, c. 7, § 5; Id. 1. 8, a 11, § 8; Byn- 
kershoek, Q. J., Pub. I. 1, cc. 6, 16; Dupon- 
ceau's Transl., 46, 124; Voet ad Pandect, L 39, 
tit 4, note 7, De Vectigalibus; Id. 1. 19, tit. 2, 
note 28; Id. 1. 49, tit 15, note 1; U. S. v. Hay- 
ward [Case No. 15,336]; The Fama, 5 C. Rob. 
Adm. 106; The Foltina, 1 Dod. 450; 30 Hogs- 
heads of Sugar, 9 Cranch [13 U. S.] 191; 
Reeves, Shipp. 9S et seq.; U. S. v. Vowell, 5 
Cranch [9 U. S.] 368; U. S. v. Arnold [Case 
No. 14,469], 9 Cranch [13 U. S.] 106; Bmpson 
v. Bathrust, Winch, 20, 50? Winch. Ent 334, 
cited Poph. 176, Hut 52; Com. Pig. "Offi- 
cer," H. 

My conclusions, therefore, are: That at the 
time of the establishment of the provisional 
court for Louisiana, a considerable part of the 
territory of that state was held by the forces of 
the United States, in armed belligerent occupa- 
tion. That in a country so held, the authority 
of the occupying force is paramount, and nec- 
essarily operates the exclusion of all other inde- 
pendent authority in it. That government 
from some source is a necessity, and while the 
power to give and administer government is 
exclusively with a party occupying a country, 
there can be no doubt that the right and the 
duty are his to furnish a government and sup- 
ply that want That the actual military occu- 
pation of that territory by the United States 



has continued from that time to the present, 
and still continues, and the right and duty of 
government, therefore, continue with the Unit- 
ed States. That the establishment of the pro-, 
visional court for Louisiana, by the president, 
as commander-in-chief of the forces* of the 
United States, while they held the territory in 
which it was to exercise its functions, was an 
act warranted hy the law of nations. That so 
long as the authority of the United States shall 
continue, the right and the duty of it, as the 
party dominant there to afford to the country 
government will continue. That said court 
has, from the time of its foundation to the 
present time, rightfully exercised its functions 
in territory in which the government of the 
United States has been by force of its arms 
sovereign, and will continue rightfully to ex- 
ercise them there, so long as its commission 
shall remain unrevoked, and the power of the 
United States shall continue to support it in the 
exercise of them. 

NOTE. The counsel of libellants in the case 
of The Grapeshot [Case No. 5,703], referred to 
in the article on the authority of the provisional 
court (4 Am. Law Reg. [U. S.] 388), desire us to 
state that that case was transferred by written 
agreement of parties, and they believe that no 
case has occurred of a compulsory transfer of 
causes from the United States courts to the 
provisional court 



Case No. 16,147. 

UNITED STATES v. RENDELL. 

[1 Curt. 369.] i . 

Circuit Court, D. Massachusetts. May Term, 
1853. 

Customs Duties — Collection Laws — Reporting 
Arrival to Collector. 

Under the 30th section of the collection act 
of 1799 (4 Stat. 649), if the master make re- 
port of arrival, he is not liable to the penalty, 
though he do not repair to the office of the 
principal officer of customs for that purpose. 

This was a writ of error to the district 
court of the United States for the district 
of Massachusetts, bringing up the record of 
an information filed by the district-attorney 
against [Benjamin] Rendell, as master of the 
American brig Nithroy, for not making re- 
port, within twenty-four hours, of the arrival 
of the brig at the harbor of Holmes's Hole, 
in the district of Massachusetts, from a for- 
eign voyage, pursuant to the act of March 2. 
1799. At the trial of the information in the 
district court, there was a verdict of not 
guilty [case unreported], and the following 
bill of exceptions was taken by the district- 
attorney. 

"At the trial of this cause before the jury, 
the United States, by George Lunt, their at- 
torney, claimed that the defendant was lia- 
ble to forfeit and pay the sum of one thou- 
sand dollars, penalty, for neglecting and 
omitting to comply with the provisions of the 
thirtieth section of the statute of the United 

i [Reported bj Hon. B. R. Curtis. Circuit 
J usticej 
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States, approved March 2, 1799, entitled 'An 
act to regulate the collection of duties on 
imports and tonnage;' which section provides, 
, 'that, within twenty-four hours after the ar- 
rival of any ship or vessel from any foreign 
port on place, at any port of the United 
States established by law, at which an offi- 
cer of the customs resides, or within any 
harbor, inlet, or creek thereof, if the hours 
of business at the office of the chief officer 
of customs at such port will permit, or as 
soon thereafter as the said hours will permit, 
the master, or other person having the charge 
or command of such ship or vessel, shall re- 
pair to the said office, and shall make report 
to the chief officer of the arrival of the said 
ship or vessel.' The defendant was' master 
of a certain vessel called the brig 'Nithroy,' 
which arrived from a foreign voyage into the 
harbor of Holmes's Hole, in the collection 
district of Edgartown, at or about 9 o'clock, 
p. m., on the 14th day of February, in the 
year 1851. From this harbor she departed 
towards her port of final destination in the 
evening of the 17th day of the same month. 
At this harbor of Holmes's Hole, there re- 
sided one Henry P. Worth, who was, and 
had been for a long time, the deputy of the 
collector of Edgartown, and an inspector of 
the customs, by him appointed. He was the 
only officer of the customs there resident, 
and had no clerk, and acted himself also as 
boarding-officer, under the provisions of the 
25th section of the same act. He had an 
office in one of the chambers of his dwelling- 
house, but no person was there to act for him 
when absent. Over the principal door of his 
house was the sign, 'Custom-House'; and 
there was evidence offered by the govern- 
ment, tending to prove that upon the outside 
of the door of the office within, was posted a 
written notice of business hours, viz.: 'Office- 
hours from 9 a. m. to 12 m., and from 2 p. 
m. to 4 p. m.;' and that he had such hours. 
There was evidence on the other side, tend- 
ing to prove that he had no such bours. Evi- 
dence was given to show that, at this harbor 
of Holmes's Hole, many vessels, perhaps 
three thousand sail in the course of each 
year, were boarded by Mr. Worth; that five 
hundred of them at least would be under a 
foreign register; that he was absent from 
his office a great, and perhaps the principal, 
part of the time, in discharge of his duties 
as boarding-officer; but that he was always 
there when he had reason to expect that any 
business was to be done. During the period 
while the Nithroy lay at Holmes's Hole, so 
far as known to the officer, neither the de- 
fendant, nor any other person having charge 
or command of the vessel, made the report 
required by the act, at the office before de- 
scribed. The defendant, to maintain the is- 
sue on his part, gave evidence that Mr. 
Worth went on board the Nithroy, upon her 
arrival; was there informed by the master 
of the place whence she came, and of the 
time of her arrival, and that he also received 



a copy of the manifest, and made a certificate 
on the original; and it appeared, that for 
more than thirty years last past, not more 
than one in thirty had ever made, or been 
required to make, any other report of arrival. 
Evidence, also, was given, tending to prove 
that it was the custom and practice of Mr. 
Worth to board all vessels immediately up- 
on their arrival at that port under a foreign 
register, and to receive the report of their ar- 
rival on board, and sometimes he informed 
masters that he required no other report, un- 
less they remained there over forty-eight 
hours. Upon the exhibition of this evidence, 
the United States contended that the pen- 
alty provided by the statute was incurred by 
the defendant. But the judge instructed the 
jury, that, if the officer of the customs ac- 
tually transacts the business of receiving the 
report of arrival at any place within his 
district, such place must be considered as 
adopted by him, and that he has discontinued 
or changed for the time any other office 
which he may heretofore have had; so that 
he either has no office to which the master 
can then repair and make the report, or that 
his office for that purpose is at the place 
where he actually transacts the business, by 
personally receiving the report; and especial- 
ly must this be so, when that is the place 
where the officer has been in the practice of 
transacting that business for at least thirty 
years;" and that the report which was ac- 
tually made, accomplished all the purposes 
of the law, and a further report merely of 
the arrival would have been utterly useless. 
Whereupon the United States, by their attor- 
ney as aforesaid, excepted to these instruc- 
tions of the judge, and asked that their ex- 
ceptions might be allowed; and they are al- 
lowed accordingly. P. Sprague, Judge. 

"A true copy of record. Attest: S. E. 
Sprague, Clerk. 

"A true copy of the bill of exceptions. At- 
test: H. W. Fuller, Clerk of the Circuit 
Court U. S. Mass. Dis." 

Mr. Lunt, U. S. Dist. Atty. 

CURTIS, Circuit Justice. It is not denied 
that in this case a report of the arrival of 
the vessel was made by the master, to the 
only officer of customs resident at the place 
of arrival, or that this report was made with- 
in the prescribed time, and contained all the 
required particulars. The objection is, that 
it was not made at the right place; that the 
act imperatively requires the report to be 
made, at the office of the principal officer 
of the customs; and that the penalty is to 
be inflicted upon the master, if it be made 
elsewhere. The act undoubtedly directs the 
master to repair to the office of the chief offi- 
cer of the customs, as well as to make re- 
port; but it does not necessarily follow, that 
it inflicts a penalty upon the omission to re- 
pair thither. The penal clause applicable to 
this case, is as follows: "And if the mas- 
ter, or the person having the command of 
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such vessel, shall neglect or omit to make 
the said report, or shall not fully comply 
with the true intent and meaning of this 
section, as the case may he, he shall, fox- 
each and every offence, forfeit and pay the 
sum of one thousand dollars." 1 Stat. 648- 
651. It is to he considered, then, whether 
it was the intention of congress to impose 
a penalty only upon the omission to make 
the required report, or also upon the omis- 
sion to repair to the office of the principal 
officer of customs to make it And in the 
first place, it is to he observed, that in 
terms, it is only the omission to make the 
said report, or fully to comply with the true 
intent and meaning of the section, which 
renders the master liable to the penalty. 
And if, in point of fact, he do not omit to 
make the report, the only question would 
seem to he, whether he has not fully com- 
plied with the true intent and meaning of 
ihe section, by making the required report 
at a place within the port, where the officer 
actually received it It is somewhat remark- 
able, that among all the acts required to be done 
l>y masters of vessels, in the way of reports 
and otherwise, there is no other case, under 
this statute, in which express mention is 
made of doing an act, at the office of the 
principal officer of the customs. Thus, in 
the 19th section, vessels bound to ports of 
delivery, are required to come to, at the 
port of entry of the district, "and there make 
report and entry in writing," &c. And so in 
'very many other eases, the act is required to 
be done at the port, but not at any particu- 
lar office. Nor do I find that the statute 
requires the principal officers to keep one 
stated and fixed place as and for an office. 
The 21st section directs them to attend in 
person at the ports to which they are re- 
spectively assigned, but does not make it 
necessary for them to transact their business 
at any one place therein. Undoubtedly, this 
section under consideration implies an ex- 
pectation on the part of congress, that the 
officer will have an office, as it does that he 
will have stated hours for business, but it 
makes no requisition to that effect and 
leaves both these particulars to be regulated 
by the executive. And whether the officer 
shall have one fixed place, or several differ- 
ent places, for the transaction of his busi- 
ness, is manifestly a matter entirely beyond 
the control of masters of vessels, arriving 
from foreign ports, who must make the re- 
ports to the officer, where he chooses to be 
found and to receive them. Moreover, if 
the required report is in fact made in per- 
son to the proper officer, and is received by 
him, the substantial purpose of the law is 
answered. It might tend to produce some- 
what more regularity and exactness, to have 
these reports made and received at a stated 
office; but to secure these, cannot be con- 
sidered as forming a substantial part of the 
purpose of a law, which does not even re- 
quire such an office to be kept, but leaves 
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them to be secured by proper regulations 
of the treasury department, the head of 
which has ample powers for that purpose. 
I am strongly inclined to think, that what 
is said in this section concerning repairing 
to the office, was designed for the relief of 
masters, by affording them, in some cases, 
an excuse for not making a report, and to 
limit more distinctly their obligation to do 
so, rather than to impose upon them the 
necessity, in all cases, of repairing thither. 
It exempts the master from the necessity of 
looking elsewhere for the officer. But how- 
ever this may be, I am of opinion, that if the 
master does make the required report, in due 
season, to the proper officer, who receives 
it he is not liable to the penalty for omit- 
ting to repair to the office, because for this 
last omission, the act does not in terms im- 
pose a penalty, and because the master has, 
on his part, fully complied with the true in- 
tent and meaning of the act, by doing all 
that is needful to answer its purpose; the 
clause respecting his repairing to the office, 
being directory merely, and not intended to 
compel him to go thither, if the business 
can be, and in fact is, completely done else- 
where, within the port. 

For these reasons I am of opinion, that 
there was no error in the judgment; for though 
the court below, apparently for the pur- 
pose of submitting a question of fact to 
the jury, took a somewhat different view 
of the act, the substantial result arrived at 
was, that a report, seasonably made to the 
officer, at the port, and received by him, was 
a compliance with the act The judgment 
is, therefore, affirmed. 



Case Wo. 16,148. 

UNITED STATES v. REPUBLICAN BAN- 
NER OFFICERS. 
[11 Pittsb. Leg. J. 153.] 
Circuit Court, D. Tennessee.! 1S63. 
Rebellion— Confiscation Acts — Constitotiox- 
alvtt asd coxstrcctiok. 
Construction of the confiscation act of 1861 
[12 Stat. 319]. It is constitutional, and applies 
to real estate. 

Before CATRON, Circuit Justice, and 
TRIGG, District Judge. 

TRIGG, District Judge. This cause is sub- 
mitted to the court upon a motion to' quash, 
the information filed by the United States 
attorney, upon the ground that the real estate 
mentioned therein was not subject to seizure* 
by virtue of the act of August 6, 1861, under 
which the proceeding in this cause has been. 
instituted. 

The question then to be decided by this 
court is: Does the act of August 6, 1861, em- 
brace real estate within its provisions, and 
make that, as well as personal property, for 
the causes mentioned in said act, a subject of 
seizure, confiscation, and condemnation? It 
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is not denied that the words of the act, "any 
property of whatsoever kind or description," 
are very comprehensive, and in their terms 
would embraee real, as well as personal, 
property. But it is insisted that congress did 
not intend to include all kinds of property by 
the broad and comprehensive language em- 
ployed, and that this is manifest from the 
words used in the act in denouncing the pen- 
alty against the property used or employed, 
or intended to be used 'or employed, as there- 
in stated. The act declares that "all such 
property is hereby declared to be lawful sub- 
ject of prize and capture wherever found"; 
and it is argued that the words "prize and 
capture'' are purely technical in their mean- 
ing, and apply alone to personal property, 
real estate not being a subject of prize and 
capture, and that these words, therefore, 
must be understood to have been used in 
their technical sense. And the words "prize 
and capture," being thus technical in their 
meaning, must control the previous words, 
and limit and confine their operation to that 
description of property to which "prize and 
capture" are applicable. 

The words of the statute are ordinarily to 
be understood in their common, popular sense, 
regard being had to the connection in which 
they are used, and the subject to which they 
relate. But it is equally a rule of construc- 
tion, as contended for by the counsel of the 
claimants, that technical words must be un- 
derstood in their technical sense, as applica- 
ble to the subject of the statute in which 
they are used. They must be technical to the 
subject of the particular statute, and not to 
any other subject. 

The more common application, however, of 
this rule is to words and phrases whieh have 
obtained a peculiar legal signification. In 
law phrase many words have an exact tech- 
nical sense, unlike or more limited or ex- 
tended than their popular ones; and in this 
sense they are ordinarily to be construed in 
statutes. 1 Bish. 368-370. 

Now let us test the application of these 
rules to the statute we are considering, and 
see how far those technical words, "prize 
and capture," on which the argument of the 
counsel of the claimants is based, should be 
permitted to govern its construction. The 
question presented to the court is not with- 
out difficulty, but it is clear, from what has 
been before stated, that, in giving a con- 
struction to this statute, it will not do to be 
limited by the mere technical sense of the 
words "prize and capture," for in that case 
it is apparent that a large and distinct class 
of property would be excluded from its op- 
eration. And it is manifest, from the read- 
ing of the act, that property, other than such 
as might be captured on the sea, was in- 
tended to fall within its provisions. For the 
act, independent of the sweeping provision, 
"any property of whatsoever kind or de- 
scription," expressly declares that "all such 
property is hereby declared to be lawful sub- 



ject of prize and capture wherever found." 
To give a just construction, therefore, to the 
statute, we must ascertain what the congress 
intended, and to do this, after looking at the 
words of the act itself, we may look to the 
surrounding facts and circumstances which 
would probably have influenced congress in 
its passage. And in order that technical 
words used in the act may not be deprived 
of their just weight in fixing its construc- 
tion, we must regard the subject of it, and 
see whether those technical words are tech- 
nical to its subject, for if they are, they 
must be understood in their technical sense. 
If the words used are not technical to the 
subject of the act, they are improperly or in- 
accurately used, and it is a rule of construction 
that if words or expressions are used inaccu- 
rately, they will be construed in the sense 
intended, where that sense appears upon the 
whole face of the act Now, what is the 
subject of the act we are considering? It is 
the confiscation of property used for insur- 
rectionary purposes; and it is difficult to per- 
ceive that the technical words relied upon 
to govern the construction of the act are or 
can be technical to that subject For by 
said act a new class of forfeitures, if we 
may so term them, is created, growing out 
of the present unhappy condition of our 
country, and which were never before known 
to our laws. These technical words, then, 
cannot control us in our construction, and 
we must look to the whole body of the act, 
ascertain the intention of congress in pass- 
ing it, and construe the technical words 
"prize and capture" in the sense intended by 
them, and not in the strict legal sense in which 
they are usually understood. 

The act declares that if "any person or 
persons, his, her, or their agent, attorney, 
or employee, shall purchase or acquire, sell 
or give any property of whatsoever kind or 
description, with intent to use or employ the 
same, or suffer the same to be used or em- 
ployed, in aiding, abetting or promoting such 
insurrection or resistance to the laws, or 
any person or persons engaged therein; or 
if any person or persons being the owner 
or owners of any such property, shall know- 
ingly use or employ the same as aforesaid, 
all such property is hereby declared to be 
lawful subject of prize and capture wherev- 
er found, and it shall be the duty of the 
president of the United States to cause the 
same to be seized, confiscated and condemn- 
ed." The language of this act is broad and 
comprehensive, and looking to the surround- 
ing facts and circumstances at the time, 
there being then a formidable rebellion in 
progress, the intention of congress, in enact- 
ing this law, must have been to deter per- 
sons from so using and employing their 
property as to aid and promote the insurrec- 
tion, and thereby to diminish and weaken 
the power of the Rebellion— and perhaps it 
was also intended, by taking from him his 
property so unlawfully employed, to inflict 
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upon the party a penalty for his miscon- 
duct in thus aiding and promoting a resist- 
ance to the laws. What, then, is included, 
it may be asked, .under that broad language 
of the statute, "any property of whatever 
kind or description," -which is lawful subject 
of prize and capture, and liable to be seized, 
confiscated and condemned? We answer 
that it is manifestly any property of whatev- 
er kind which is capable of being used or 
•employed in aiding, abetting, or promoting 
the insurrection. 

The only question, then, is whether real 
estate can be so used or employed, for if it 
can, there is no more reason why it should 
not be seized or confiscated than any other 
description of property. Certainly the mis- 
chiefs to result from such use of it would be 
as great as those from the use of property of 
any other kind. Suppose that a person, with 
the avowed purpose of aiding the insurrec- 
tion, should purchase a piece of ground suit- 
able for his object, and proceed to erect upon 
it the necessary buildings and machinery for 
the manufacture of guns and other small 
arms, and he does proceed, in accordance 
with his previous intent, to the manufacture 
of such weapons of war to supply the rebel 
army—can it be contended that such prop- 
erty, real estate if you choose, is not used, 
and as effectually used, in aiding, abetting, 
or promoting the insurrection as any mov- 
able property whatever? And, if so, why 
should it not be as much a subject of con- 
fiscation as any other? All property used 
in its ordinary and legitimate mode is ex- 
empt from the operation of the aet, but the 
moment it is purchased or acquired, sold or 
given, with intent to use or employ it in aid- 
ing the insurrection, or if the owner know- 
ingly and intentionally uses or employs his 
property for such a purpose, it immediately 
becomes the subject of seizure and condem- 
nation under the act, whether it be real or 
personal property. The words "prize and 
capture," in the act, were intended to have 
the same meaning which is given to the word 
"seizure" in the aet of July 17, 1862 £12 
Stat. 589], and to apply as well to real as 
personal property. 

The second section does not effect or in 
any manner conflict with this construction 
of the act That section only provides for 
the condemnation of the property seized, and 
directs in what courts it should be made. 
It declares "that such prize and capture shall 
be condemned in the district or circuit court 
of the United States having jurisdiction of 
the amount, or in admiralty in any district 
in which the same may be seized, or into 
which they may be taken and proceedings 
first instituted." The plain interpretation of 
this provision is, that no doubt it was so 
intended, that the district court, and where 
the value of the property seized shall amount 
to the sum of five hundred dollars, the cir- 
cuit court, concurrent with the district court, 
shall have cognizance' of such seizure when 



the same shall be made on land, or on waters 
not navigable from the sea by vessels of ten 
or more tons burden. But if the seizure be 
made upon the high seas, or on waters navi- 
gable from the sea by vessels of ten or 
more tons burden, then the proceedings must 
be instituted in admiralty, and, of course, 
in the district court, which, by tne act of 
1789 [1 Stat. 73], has exclusive cognizance of 
admiralty cases. 

The question raised by claimant's counsel 
in the closing argument, as to the constitu- 
tionality of the act, was not made upon the 
original motion as the same was entered, and 
was not argued on behalf of the United 
States. No authority, however, was pro- 
duced, and it seems to me that the argu- 
ments relied on to sustain its constitution- 
ality would be as applicable to any other 
law of congress imposing the penalty of for- 
feiture as to the act we are considering. 

Upon the whole, I am of opinion that the 
information filed in this case ought not to be 
quashed. 
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UNITED STATES v. REYMERT. 

[1 Int. Rev. Rec 63.] 

Circuit Court S. D. New York. 1865. 

Depositaries of Poblio Momeys — Shortage of 
Accounts — Evidence. 

[Where a receiver of public moneys was 
charged with a shortage of some §6,000 in his 
accounts, but claimed that the money had been 
stolen from him, held,, that it was decisive 
against him that he had never in any manner 
presented to any accounting officer of the treas- 
ury a claim for a credit in that sum, and had 
not at the trial shown himself to be in posses- 
sion of any vouchers not before in his power 
to procure.] 

This action, brought to recover the amount 
remaining due on the official accounts of the 
defendant [James D. Reymert], late receiver 
of public moneys and designated depositary 
at Hudson, Wis., came on for trial on the 
10th instant. The plaintiffs introduced and 
proved the original bond of the defendant, 
and a treasury transcript showing a balance 
of §6,000 due to the United States treasury; 
and also called Mr. P. P. Wilson, special 
agent of the treasury department, who testi- 
fied that in the early part of the summer of 
1861, he went out to defendant's office and 
examined the books, which showed that there 
was due to the treasury from defendant 
about $9,400; that defendant subsequently 
paid to the United States marshal at Chicago 
about $1,500, and to the witness at St 
Croix Palls, Wis., about $1,850, leaving just 
$6,000 due the treasury as above; that de- 
fendant had no money in the safe, and told 
Mr. Wilson that this amount had been stolen 
from him; but nevertheless promised to 
pay it, and gave to Mr. Wilson certain con- 
veyances (which were not produced) which 
Mr. W. said he understood at the time were 
given as collateral to defendant's oflicial 
bond, and as a further security for the $6,000. 
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On the part of the defendant evidence was 
introduced to show the insecurity of the safe 
furnished to defendant and the precautions 
he took for greater safety; that the safe con- 
tained the exact balance shown by the books 
of the office on the 28th of February or 
March 1, 1861; that on the 4th of March fol- 
lowing, large amounts were received from 
two other receivers, and a large payment 
made to Mr. Mix, Indian agent; that on the 
evening of that day, on making up his ac- 
counts, and examining the money on hand, 
$6,000 was found to be missing; and that the 
money was kept in bags. Defendant also 
introduced evidence to show that he had 
actually incurred expenses for clerk hire and 
guarding the money, which expenses had 
been disallowed by the accounting officers of 
the treasury. 

E. Delafield Smith, U. S. Dist. Atty., P. F. 
Wilson, and F. B. Clarkson, for United 
States. 

George W. Stevens, for defendant. 

SHIPMAN, District Judge, said he must 
direct the jury to bring in a verdict for the 
plaintiffs; that without entering into the 
question whether defendant was entitled to 
a credit on his accounts' for money lost by 
theft or robbery, it was decisive of this case 
that he had never in any manner presented 
to any accounting officer of the treasury a 
claim for credit for the §6,000; nor had he on 
the trial shown himself to be in possession 
of vouchers not before in his power to pro- 
cure. Acts March 3. 1797, § 4 (1 Stat. 512). 
The judge further said that as to the claims 
made and disallowed for credit on account 
of expenses incurred, the defendant had not 
in any manner shown himself authorized to 
incur such expenses, and it did not appear, 
therefore, that they had been improperly 
disallowed (Acts Aug. 6, 1846, § 13; 9 Stat 
59), and the transcript of the books of the 
treasury department, introduced by plaintiffs, 
showing that the defendant is indebted in 
the sum of §6,000, it is incumbent on him to 
prove conclusively that he is not. 

The jury accordingly rendered a verdict 
for the United States for §6,000 and interest 
from August 5, 1861. 



Case No. 16,150. 

UNITED STATES v. RHAWN. 

[33 Leg. Int 258; i 11 Phila. 521; 22 Int. 
liev. Rec. 235; 1 Thomp. Nat. Bank Cas. 
358: 2 Wkly. Notes Cas. 604; 8 Chi. Leg. 
News, 372; 23 Pittsb. Leg. J. 199.] 

District Court, E. D. Pennsylvania. Nov. 
Term, 1875. % 

Internal Revenue— Authority of Inspectors— 
Examination of National Banks. 

1. The law under which the national banks 
are incorporated does not exempt them from 
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examination by the internal revenue officers- 
mentioned in section 3177 of the Revised Stat- 
utes. 

2.- A clerk of a supervisor of internal revenue 
is, however, not such an officer. 

At law. 

John K. Valentine, U. S. Atty. 
Charles S. Pancoast, for defendant. 

CADWALADER, District Judge (charging 
jury). Section 3177 of Revised Statutes of 
the United States enacts, that "any collector, 
deputy collector, or inspector, may enter in 
the day time, any building or place where 
any articles or objects subject to tax are 
. . . kept within his district, so far as it 
may be necessary for the purpose of examin- 
ing said article or articles, and that any own- 
er or person having the agency or superin- 
tendence of such building or place, who re- 
fuses to suffer such officer to examine such 
article or articles, shall for every such re- 
fusal, forfeit five hundred dollars." Section 
3163 enacts, that every supervisor, under the 
direction of the commissioner, shall see that 
all laws and regulations relating to the collec- 
tion of internal taxes, are faithfully executed 
and complied with, etc. The present suit is 
to recover S500, a penalty alleged to have 
been incurred by the defendant, who is presi- 
dent of a national bank, by refusing to suffer 
a person who was acting under the direction 
of Mr. Tutton, the supervisor of internal 
revenue, to examine such checks of custom- 
ers of the bank as were kept in it,- in order to- 
discover whether any, and which of them 
were unstamped, contrary to the provisions 
of the internal revenue law upon the subject. 
It is alleged that there was an application 
to the defendant, to suffer such an examina- 
tion to be made, and that the defendant re- 
fused to suffer this to be done. The defend- 
ant contends that the revenue officer had no 
right to make the examination requested. 
The ground of this contention is, that the law 
under which the national banks are incorpo- 
rated provides for the occasional examina- 
tion of their affairs, and for reports of their 
condition to the controller of the currency, 
and enacts that they shall not be subject to 
any visitorial powers other than are author- 
ized by the act, or are vested in the courts 
of justice. These banks are fiscal agents of 
the government of the United States, and it 
■ would be most extraordinary that congress 
should have exempted their customers from 
a necessary and proper scrutiny under the 
revenue laws in a matter which has no legiti- 
mate connection whatever with the affairs of 
the banks. As to the position thus taken by 
the defence, I am of the opinion that it is 
wholly unreasonable and unfounded in law. 
If you believe the testimony of Mr. Tutton, 
he told the defendant that there was no desire 
or intention to examine into the affairs of the 
bank, or the accounts of its customers, and 
stated that the sole purpose was to ascertain 
whether checks in its keeping were unstamp- 
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ed. If unstamped, they were subject to tax 
under the revenue law. The visitorial pow- 
ers over a corporation are the subject of a 
distinct head under the law of corporations. 
The examination of such checks under the 
revenue law is not the exercise of a visitorial 
power under the act of congress relative to 
the banks. This part of the defence, there- 
fore, fails in law. It appears, however; that 
the person who asked to make the examina- 
tion in this case was a clerk to the super- 
visor. Such a person is not an officer within 
the meaning of the law. The words of sec- 
tion 3177 are, "any collector, deputy collector 
or inspector;" and a clerk to the supervisor 
is not included in this description. If the su- 
pervisor was himself authorized to make 
such an examination, he could not delegate 
this power to his clerk. Your verdict should, 
therefore, for this reason, be for the defend- 
ant. 



Case Mb. 16,151. 

UNITED STATES v. RHODES. 

[Abb. U. S. 28; 1 Am. Law T. Rep. U. S. Cts. 
22; 7 Am. Law Reg. (N. S.) 233.] * 

Circuit Court, D. Kentucky. 1866. 

Indictment— Civil Rights Bill— Its Constitu- 
tionality. 

1. An indictment need not aver the exist- 
ence or the provisions of a public statute upon 
which the prosecution is founded. 

[Cited ic U. S v. Goodwin, 20 Fed. 239.] 

2. An indictment for burglary in entering the 
house of T. in Kentucky, averred that T. was 
of African descent, and a citizen; that she 
was, bv the laws of Kentucky, denied the right 
to testify against the defendants, they being 
white. There was a public statute of Ken- 
tucky, enabling white persons under similar 
circumstances to testify. Held, that the in- 
dictment was sufficient, and that the circuit 
court might take jurisdiction under section 3 
of the act of April 9, 1866, (14 Stat. 27) known 
as the "civil rights" bill, notwithstanding there 
was no averment of the statute of Kentucky. 
The circuit court should take judicial notice 
of such statute, and the indictment should be 
construed in the same manner as if the stat- 
ute were averred. 

3. A prosecution for burglary is "a cause af- 
fecting" the owner of the building entered, 
within the meaning of section 3 of the civil 
rights bill, gifing the courts of the Union juris- 
diction of all causes affecting persons who can- 
not enforce in the courts of the state any of 
the rights secured to them by the first section. 
If the owner of the building entered, is, on ac- 
count of color, incompetent, by the law of the 
state where the offense is alleged to have been 
committed, to testify in support of the indict- 
ment as a white person might, the circuit court 
has jurisdiction. 

4. The criminal jurisdiction conferred upon 
the circuit and district courts by section 3 of 
the civil rights bill, is not confined to offenses 
committed by colored persons. It extends to- 
prosecutions against white persons for offenses 
affecting persons who cannot enforce in the 

i [Reported by Benjamin Vaughan Abbott, 
Esq., and here reprinted by permission. 1 Am. 
Law Reg. (N. S.) 233, contains only a partial 
report.] 
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state courts the rights secured to them by sec- 
tion 1. 

5. The civil rights bill is not a penaj statute. 
It is a remedial one, and is to be liberally con- 
strued. 

6. The history of the adoption of the first 
thirteen amendments to the constitution, and 
the objects and proper construction of them, 
explained. 

7. Free persons of color, born within the al- 
legiance of the United States, are citizens; and 
have always been entitled to be so regarded. 

[Cited in McKay v. Campbell, Case No. 
8,840.] 

8. The dicta to the contrary, in Scott v. San- 
ford. 19 How. [60 U. S.] 393, disapproved. 

9. The emancipation of a native born slave, 
by the thirteenth amendment, removed the dis- 
ability of slavery, and made him a citizen of 
the United States; subject, however, to any 
lawful restrictions imposed upon his right to 
vote, or other powers or privileges. 

[Cited in Le Grand v. U. S., 12 Fed. 581; 
U. S. v. Harris, 106 U. S. 640, 1 Sup. Ct. 
610.] 

10. The act of April 9, 1866 (14 Stat. 27) 
known ns the "civil rights" bill, is constitution- 
al in all its provisions. It is an appropriate 
method of exercising the power eonterred on 
congress by the thirteenth amendment. 

[11. Cited in Re Bogart, Case No. 1,596, to 
the point that since the organization of the su- 
preme court, but three acts of congress have 
been pronounced by that body void for uncon- 
stitutionality.] 

Motion in arrest of judgment. 

SWAYNE, Circuit Justice. This is a pros- 
ecution under the act of congress of the 9th 
of April, 1866 [14 Stat. 27], entitled "An act 
to protect all persons in the United States 
in their civil rights, and to furnish the 
means for their vindication." The defend- 
ants having been found guilty by a jury, the 
case is now before us upon a motion in ar- 
rest of judgment. 

Three grounds are relied upon in support 
of the motion. It is insisted: I. That the 
indictment is fatally defective. H. That the 
case which it makes, or was intended to 
make, is not within the act of congress upon 
which it is founded. III. That the act itself 
is unconstitutional ±nd void. 

I. As to the indictment, if either count be 
sufficient, it will support the judgment of the 
court upon the verdict. Our attention will 
be confined to the second count. That count 
alleges that the defendants, being white per- 
sons, "on the 1st of May, 1866, at the county 
of Nelson, in the state and district of Ken- 
tucky, at the hour of eleven of the clock in 
the night of the same day, feloniously and 
burglariously did break and enter the dwell- 
ing house there situate of Nancy Talbot, a 
citizen of the United States of the African 
race, having been born in the United States, 
and not subject to any foreign power, who 
was then and there, and is now, denied the 
right to testify against the said defendants, 
in the courts of the state of Kentucky, and 
of the said county of Nelson, with intent the 
goods and chattels, moneys and property of 
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the said Nancy Talbot, in the said dwelling 
house then and there being, feloniously and 
burglariously to steal, take, and carry away, 
contrary to the statute in such case made 
and provided, and against the peace and dig- 
nity of the United States." 

The objection urged against this count is, 
that it does not aver that "white citizens" 
enjoy the right which it is alleged is denied 
to Nancy Talbot This fact is vital in the 
case. Without it our jurisdiction cannot be 
maintained. It is averred thai she is a citi- 
zen of the United States, of the African race, 
and that she is denied the right to testify 
against the defendants, they being white 
persons. Section 669 of the Code of Civil 
Practice of Kentucky gives this right to 
white persons under the same circumstances. 
This is a public statute, and we are bound 
to take judicial cognizance of it. It is 
never necessary to set forth matters of law 
in a criminal pleading. The indictment is, 
in legal effect, as if it averred the existence 
and provisions of the statute. The enjoy- 
ment of the right in question by white citi- 
zens is a conclusion of law from the facts 
stated. Averment and proof could not bring 
it into the case more effectually for any pur- 
pose than it is there already. 1 Chit Cr. 
Law, 1S8; 2 Bos. & P. 127; 2 Leach, 942; 
1 Bish. Cr. Proc. §§ 52, 53. This right is 
one of those secured to Nancy Talbot by the 
first section of this act. The objection to 
this count cannot be sustained. 

II. Is the offense charged, within the stat- 
ute? The first section enacts:— "That all 
persons born in the United States, and not 
subject to any foreign power, excluding In- 
dians not taxed, are hereby declared to be 
citizens of the United States; and such citi- 
zens, of every race and color, without re- 
gard to any previous condition of slavery," 
.... "shall have the same right in every 
state and territory in the United States, to 
make and enforce contracts, to sue, be par- 
ties, and give evidence, to inherit, purchase, 
sell and convey real and personal property; 
and to full and equal benefit of all laws and 
proceedings for the security of person and 
property as is enjoyed by white citizens, and 
shall be subject to like punishment, pains, 
and penalties, and to none other, any law, 
statute, ordinance, regulation, or custom, to 
the contrary notwithstanding."* 

The second section provides:— "That any 
person, who under color of any law, statute, 
ordinance, regulation, or custom, shall sub- 
ject, or cause to be subjected, any inhabitant 
of any state or territory to the deprivation of 
any right secured or protected by this act, or 
to different punishment, pains, or penalties 
on account of such person having at any time 
been held in the condition of slavery," 
.... "or by reason of his color or race, 
than is prescribed for the punishment of 
white persons, shall be deemed guilty of a 
misdemeanor," &e 
The third section declares:— "That the dis- i 



triet courts of the United States within their 
respective districts, shall have, exclusively 
of the courts of the several states, cognizance 
of all crimes and offenses committed against 
the provisions of this act, and also, concur- 
rently with the circuit eourts of the United 
States, of all causes, civil and criminal, af- 
fecting persons who are denied or cannot en- 
force in the courts or judicial tribunals of 
the state where they may be, any of the 
rights secured to them by the first section of 
this act; and if any suit or prosecution, civil 
or criminal, shall be commenced in any state 
court against such person, for any cause 

whatsoever," "such defendant shall 

have the right to remove such cause for trial 
to the proper district or circuit court in the 
manner prescribed by the act relating to 
habeas corpus, and regulating judicial pro- 
ceedings in certain cases, approved March 3, 
1863, and all acts amendatory thereof." 

It will be observed that jurisdiction is giv- 
en to this court "of all causes, civil and crim- 
inal," affecting persons who are denied or 
cannot enforce in the local state courts "any 
of the rights secured by the first section of 
this act" The denial of any one is as ef- 
fectual as the denial of any other or of all. 
But it is said the cause set forth in the in- 
dictment is not one affecting Nancy Talbot, 
in the sense of the law, and that therefore 
this court has no jurisdiction. U. S. v. Or- 
tega, 11 Wheat [24 U. S.] 467, is relied upon 
as authority for this proposition. That case 
is as follows: The constitution provides (ar- 
ticle 3, § 2) that— "In all cases affecting am- 
bassadors, other public ministers and con- 
suls and those in which a state shall be a 
party, the supreme court shall have original 
jurisdiction." 

Ortega was indicted in the circuit court for 
"infracting the law of nations by offering 
violence to the person" of Salmon, the charge 
d'affaires of Spain in the United States. The 
judges of the eircuit court were opposed in 
opinion upon two questions, which were 
thereupon certified to the supreme court 
They were: (1) Whether the case was one 
affecting a public minister within the mean- 
ing of the constitution; (2) and whether in 
such cases the jurisdiction of the supreme 
court is exclusive. 

The supreme court decided only the first 
question. It was held that the case did not 
affect the charge d'affaires. This rendered 
it unnecessary to decide the other question, 
and it is still unsettled. It will be observed 
that the language of the statute is different. 
It is "causes, civil and criminal," and not 
"cases." 

Burrill, in his Law Dictionary, thus de- 
fines "cause": "The origin or foundation of 
a thing, as of a suit or action; a ground of 
action. 1 Const 470." The phrase "causes, 
civil and criminal," must be understood in 
the sense of causes of civil action and causes 
of criminal prosecution. These do unques- 
tionably affect the plaintiff in the one case, 
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and the party against whose person or prop- 
erty the crime is committed in the other. 

The soundness and authority of the judg- 
ment in the case of Ortega are not ques- 
tioned; but it is by no means true, as a 
universal proposition, that none are affected 
in the legal sense of the term, by a case, but 
those who are parties to the record. The so- 
lution of the question must always depend 
upon the circumstances. 

In Osborn v. Bank of the United States, 9 
Wheat. [22 U. SJ 584, the court said: "If a 
suit be brought against a foreign minister, 
the supreme court has original jurisdiction, 
and this is shown in the record; but suppose 
a suit be brought which affects the interests 
of a foreign minister, or by which his ser- 
vant, or his secretary, becomes a party to the 
suit, but the actual defendant pleads to the 
jurisdiction and asserts his privilege. If the 
suit affects a foreign minister it must be dis- 
missed; not because he is a party to it, but 
because it affects him." 

It may be asked, what is— if this is not— 
the proper construction of the statute? It 
has been answered that none are affected in 
criminal cases but the sovereign prosecuting 
and the defendants; and that hence colored 
persons only can be prosecuted under its pro- 
visions. When the act was passed there was 
no state where ample provision did not exist 
for the trial and punishment of persons of 
color for all offenses; and no locality where 
there was any difficulty in enforcing the law 
against them. There was no complaint upon 
the subject. The aid of congress was not in- 
voked in that direction. It is not denied that 
the first and second sections were designed 
solely for their -benefit. The third section, 
giving the jurisdiction to which this question 
relates, provides expressly that if sued or 
prosecuted in a state court under the circum- 
stances mentioned, they may at once have 
the cause certified into a proper federal 
court. 

The fourth section requires district-attor- 
neys, marshals and their deputies, commis- 
sioners, agents of the freedmen's bureau, 
and other officers specially empowered by the 
president, to institute proceedings at the ex- 
pense of the United States, against all per- 
sons violating the provisions of the act; and 
"with a view to affording reasonable protec- 
tion to all persons in their constitutional 
rights of equality before the law, without dis- 
tinction of race or color, or previous condi- 
tion of slavery or involuntary servitude," it 
is made the duty of circuit courts of the 
United States to increase the number of their 
commissioners. 

The fifth section imposes a heavy fine on 
marshals who shall refuse to receive or neg- 
lect to execute any process issued under the 
act; and it authorizes commissioners to ap- 
point persons to serve such process issued by 
them. 
The sixth section renders liable to fine and 



imprisonment any person who shall obstruct 
an officer or other person in the execution of 
such process; or who shall aid a person ar- 
rested to escape; or conceal a person for 
whose arrest a warrant has been issued. 

Section eight authorizes the president to 
direct the judge, marshal, and district-attor- 
ney to attend at such place and for such 
time as he may designate, "for the purpose 
of the more speedy arrest and trial of per- 
sons charged with violations of this act." 

The ninth section authorizes the president 
to employ such part of the land and naval 
forces of the United States, and of the mili- 
tia, as shall be necessary to "prevent the 
violation and enforce the due execution of 
this act." 

It is incredible that all this machinery, in- 
cluding the agency of the freedmen's bureau, 
would have been provided, if the intention 
were to limit the criminal jurisdiction con- 
ferred by the third section to colored persons, 
and exclude all white persons from its opera- 
tion. 

The title of the act is in harmony with this 
view of the subject. The construction con- 
tended for would obviously defeat the main 
object which congress had in view in passing 
the act, and produce results the opposite of 
those intended. 

The difficulty was that where a white man 
was sued by a colored man, or was prose- 
cuted for a crime against a colored man, col- 
ored witnesses were excluded. This in many 
cases involved a denial of justice. Crimes 
of the deepest dye were committed by white 
men with impunity. Courts and juries were 
frequently hostile to the colored man, and ad- 
ministered justice, both civil and criminal, 
in a corresponding spirit. Congress met these 
evils by giving to the colored man every- 
where the same right to testify "as is en- 
joyed by white citizens," abolishing the dis- 
tinction between white and colored witnesses, 
and by giving to the courts of the United 
States jurisdiction of all causes, civil and 
criminal, which concern him, wherever the 
right to testify as if he were white is denied 
to him or cannot be enforced in the local 
tribunals of the state. 

The context and the rules of interpretation 
to be applied permit of no other construc- 
tion. Such was clearly the intention of con- 
gress, and that intention constitutes the law. 
This, with the provision which authorizes 
colored defendants in the state courts to have 
their causes certified into the federal courts, 
and the other provisions referred to, renders 
the protection which congress has given as 
effectual as it can well be made by legisla- 
tion. It is one system, all the parts looking 
to the same end. 

Where crime is committed with impunity 
by any class of persons, society, so far as 
they are concerned, is reduced to that con- 
dition of barbarism which compels those un- 
protected by other sanctions to rely upon 
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physical force for the vindication of their 
natural rights. There is no other remedy, 
and no other security. 

It is said there can he no such thing as a 
right to testify, and that if congress con- 
ferred it by this act, a cloud of colored wit- 
nesses may appear in every case and claim 
to exercise it. There is no force in this ar- 
gument. The statute is to be construed rea- 
sonably. Like the right to sue and to con- 
tract, it is to be exercised only on proper 
occasions and within proper limits. Every 
right given is to be the same "as is enjoyed 
by white citizens." 

It is urged that this is a penal statute, and 
to be construed strictly. We regard it as 
remedial in its character, and to be construed 
liberally, to carry out the wise and benefi- 
cent purposes of congress in enacting it, 
Bac. Abr. tit. "Statute," 1. 

But if the act were a penal statute, the 
canons of interpretation to be applied would 
not affect the conclusion at which we have 
arrived. TJ. S. v. Wiltberger, 5 Wheat. [IS 
U. S.] 96; Com. v. Loring, 8 Pick. 374; U. S. 
v. Morris, 14 Pet. [39 U. S.] 475; U. S. v. 
Winn [Case No. 16,740]; 1 Bish. Cr. Law, 236. 
This objection to the indictment cannot avail 
the defendants. 

III. Is the act warranted by the constitu- 
tion? The first eleven amendments of the 
constitution were intended to limit the pow- 
ers of the government which it created, and 
to protect the people of the states. Though 
earnestly sustained by the friends of the con- 
stitution, they originated in the hostile feel- 
ings with which it was regarded by a large 
portion of the people, and were shaped by 
the jealous policy which those feelings in- 
spired. The enemies of the constitution saw 
many perils of evil in the center, but none 
elsewhere. They feared tyranny in the head, 
not anarchy in the members, and they took 
their measures accordingly. The friends of 
the constitution desired to obviate all just 
grounds of apprehension, and to give repose 
to the public mind. It was important to 
unite, as far as possible, the entire people in 
support of the new system which had been 
adopted. They felt the necessity of doing 
all in their power to remove every obstacle 
in the way of its success. The most momen- 
tous consequences for good or evil to the 
countiy were to follow the results of the ex- 
periment. Hence the spirit of concession 
which animated the convention, and hence 
the adoption of these amendments after the 
work of the convention was done and had 
been approved by the people. The twelfth 
amendment grew out of the contest between 
Jefferson and Burr "for the presidency. The 
thirteenth amendment is the last one made. 
It trenches directly upon the power of the 
states and of the people of the states. It is 
the first and only instance of a change of this 
character in the organic law. It destroyed 
the most important relation between capital 



and labor in all the states where slavery ex- 
isted. It affected deeply the fortunes of a 
large portion of their people. It struck out 
of existence millions of property. The meas- 
ure was the consequence of a strife of opin- 
ions, and a conflict of interests, real or im- 
aginary, as old as the constitution itself. 
These elements of discord grew in intensity. 
Their violence was increased by the throes 
and convulsions of a civil war. The impet- 
uous vortex finally swallowed up the evil, 
and with it forever the power to restore it. 
Those who insisted upon the adoption of this 
amendment were animated by no spirit of 
vengeance. They sought security against the 
recurrence of a sectional conflict. They felt 
that much was due to the African race for 
the part it had borne during the war. They 
were also impelled by a sense of right and 
by a strong sense of justice to an unoffending 
and long-suffering people. These considera- 
tions must not be lost sight of when we come 
to examine the amendment in order to ascer- 
tain its proper construction. 

The act of congress confers citizenship. 
Who are citizens, and what are their rights? 
The constitution uses the words "citizen" 
and "natural born citizens;" but neither that 
instrument nor any act of congress has at- 
tempted to define their meaning. British ju- 
risprudence, whence so much of our own is 
drawn, throws little light upon the subject. 
In Johnson's Dictionary, "citizen" is thus de- 
fined: "(1) A freeman of a city; not a for- 
eigner; not a slave; (2) a townsman, a man 
of trade; not a gentleman; (3) an inhabitant; 
a dweller in any place." 

The definitions given by other English lexi- 
cographers are substantially the same. In 
Jacob's Law Dictionary (Ed. 1783), the only 
definition given is as follows: "Citizens 
(cives) of London are either freemen or such 
as reside and keep a family in the city, etc.; 
and some are citizens and freemen, and 
some are not, who have not so great privi- 
leges as others. The citizens of London may 
prescribe against a statute, because their lib- 
erties are reinforced by statute." 1 Rolle, 
105. 

Blackstone and Tomlin contain nothing up- 
on the subject. "The word 'civis,' taken in 
the strictest sense, extends only to him that 
is entitled to the privileges' of a city of 
which he is a member, and in that sense 
there is a distinction between a citizen and 
an inhabitant within the same city, for every 
inhabitant there is not a citizen." Scot v. 
Schwartz, Comyn, 677. "A citizen is a free- 
man who has kept a family in a city." Roy 
v. Hanger, 1 Bolle, 138, 149. "The term 'citi- 
zen,' as understood in our law, is precisely 
analogous to the term subject, in the com- 
mon law; and the change of phrases has en- 
tirely resulted from the change of govern- 
ment. The sovereignty has been changed 
from one man to the collective body of the 
people, and he who before was a subject of 
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the king is now a citizen of the state." State 
v. Manuel, 4 Dev. & B. 26. 

In Shanks v. Dupont, 3 Pet. [28 U. S.] 247, 
the supreme court of the United States said: 
"During the war each party claimed the al- 
legiance of the natives of the colonies as due 
exclusively to itself. The Americans insist- 
ed upon the allegiance of all born within the 
states, respectively; and Great Britain as- 
serted an equally exclusive claim. The treaty 
of 1783 acted upon the state of things as it 
existed at that period. It took the actual 
state of things as its basis. All those, wheth- 
er natives or otherwise, who then adhered 
to the American states, were virtually ab- 
solved from their allegiance to the British 
crown, and those who then adhered to the 
British crown, were deemed and held sub- 
jects of that crown. The treaty of peace 
was a treaty operating between the states 
on each side, and the inhabitants thereof; 
in the language of the seventh article, it was 
a 'firm and perpetual peace between his 
Britannic majesty and the said states, and 
between the subjects of one and the citizens 
of the other/ Who then were subjects or 
citizens was to be decided by the state of 
facts. If they were originally subjects of 
Great Britain and then adhered to her and 
were claimed by her as subjects, the treaty 
deemed them such; if they were originally 
British subjects, but then adhering to the 
states, the treaty deemed them citizens." 

All persons born in the allegiance of the 
king are natural born subjects, and all per- 
sons born in the allegiance of the United 
States are natural born citizens. Birth and 
allegiance go together. Such is the rule of 
the common law, and it is the common law 
of this country, as well as of England. 
There are two exceptions, and only two, to 
the universality of its application. The chil- 
dren of ambassadors are in theory born in 
the allegiance of the powers the ambassa- 
dors represent, and slaves, in legal contem- 
plation, are property, and not persons. 2 
Kent, Comm. 1; Calvin's Case, 7 Coke, 1; 1 
Bl. Comm. 366; Lynch v. Clarke, 1 Sand. 
Ch. 583. 

The common law has made no distinction 
on account of race or color. None is now 
made in England, nor in any other Christian 
country of Europe. The fourth of the Arti- 
cles of Confederation declared that the "free 
inhabitants of each of these states, paupers, 
vagabonds, and fugitives from justice ex- 
cepted, shall be entitled to all the privileges 
and immunities of free citizens in the United 
States," &c. On the 25th of June, 1778, when 
these articles were under consideration by 
the congress, South Carolina moved to amend 
this fourth article by inserting after the 
word "free" and before the word "inhab- 
itants," the word "white." Two states voted 
for the amendment and eight against it. 
The vote of one was divided. Scott v. San- 
ford, 19 How. [60 U. S.] 575. "When the con- 
stitution was adopted, free men of color 



were clothed with the franchise of voting in 
at least five states, and were a part of the 
people whose sanction breathed into it the 
breath of life. Scott v. Sanford, Id. 573; 
State v. Manuel, 2 Dev. & B. 24, 25. 

" 'Citizens' under our constitution and 
laws means free inhabitants born within the 
United States or naturalized under the laws 
of congress." 1 Kent, Comm. 292, note. 
"We find no warrant for the opinion that this 
great principle of the common law has ever 
been changed in the United States. It has 
always obtained here with the same vigor, 
and subject only to the same exceptions, 
since as before the Revolution. 

It is further said in the note in 1 Kent, 
Comm., before referred to: "If a slave born 
in the United States be manumitted or oth- 
erwise lawfully discharged from bondage, 
or if a black man born in the United States 
becomes free, he becomes thenceforward a 
citizen, but under such disabilities as the 
laws of the several states may deem it expe- " 
dient to prescribe to persons of color." 

In the case of State v. Manuel, supra, it 
was remarked: "It has been said that by 
the constitution of the United States, the 
power of naturalization has been conferred 
exclusively upon congress, and therefore it 
cannot be competent for any state by its 
municipal regulations to make a citizen. 
But what is naturalization? It is the removal 
of the disabilities of alienage. Emancipation 
is the removal of the incapacity of slavery. 
The latter depends wholly upon the internal 
regulations of the state. The former be- 
longs to the government of the United 
States. It would be dangerous to confound 
them." Id. p. 25. 

This was a decision of the supreme court 
of North Carolina, made in the year 1836. 
The opinion was delivered by Judge Gaston. 
He was one of the most able and learned 
judges this country has produced. The same 
court, in 1848, Chief Justice Ruffin deliver- 
ing the opinion, referred to the case of State 
v. Manuel, and said: "That case underwent 
a very laborious investigation by both the 
bench and the bar. The case was brought 
here by appeal, and was felt to be one o'f 
very great importance in principle. It was 
considered with an anxiety and care worthy 
of the principle involved, and which give it 
a controlling influence upon all questions of 
similar nature." State v. Newsom, 5 Ired. 
253. 

We cannot deny the assent of our judg- 
ment to the soundness of the proposition that 
the emancipation of a native born slave by 
removing the disability of slavery made him 
a citizen. If these views ue correct, the pro- 
vision in the act of congress conferring citi- 
zenship was unnecessary, and is inoperative. 
Granting this to be so, it was well, if con- 
gress had the power, to insert it, in order to 
prevent doubts and differences of opinion 
which might otherwise have existed upon the 
subject. We are aware that a majority of the 
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court, in the case of Scott v. Sanford, ar- 
rived at conclusions different from those we 
have expressed. But in our judgment these 
points were not before them. They decided 
that the whole case, including the agreed 
facts, was open to their examination, and 
that Scott was a slave. This central and 
controlling fact excluded all other questions, 
and what was said upon them by those of 
the majority, with whatever learning and 
ability the argument was conducted, is no 
more binding upon this court as authority 
than the views of the minority upon the 
same subjects. Carroll v. Carroll, 16 How. 
[57 U. S-] 287. 

The fact that one is a subject or citizen de- 
termines nothing as to his rights as such. They 
vary in different localities and according to cir- 
cumstances. Citizenship has no necessary con- 
nection with the franchise of voting, eligibility 
to office, or indeed with any other rights, civil 
or political. Women, minors, and persons non 
compos are citizens, and not the less so on ac- 
count of their disabilities. In England, not to 
advert to the various local regulations, the new 
reform bill gives the right of voting for mem- 
bers of parliament to about eight hundred thou- 
sand persons from whom it was before with- 
held. There, the subject is wholly within the 
control of parliament. Here, until the thir- 
teenth amendment was adopted, the power be- 
longed entirely to the states, and they exer- 
cised it without question from any quarter, as 
absolutely as if they were not members of the 
Union. 

The first ten amendments to the constitution, 
which are in the nature of a bill of rights, ap- 
ply only to the national government. They 
were not intended to restrict the power of the 
states. Barrows v. Mayor, etc., 7 Pet. [32 U. 
S.] 247; Withers v. Buckley, 20 How. [61 U. 
S.] 84; Murphy v. People, 2 Cow. 818. 

Our attention has been called to several 
treaties by which Indians were made citi- 
zens; to those by which Louisiana, Florida, 
and California were acquired, and to the act 
passed in relation to Texas. All this was 
done under the war and treaty making pow- 
ers of the constitution, and those which au- 
thorize the national government to regulate 
the territory and other property of the Unit- 
ed States, and to admit new states into the 
Union. American Ins. Co. v. Canter, 1 Pet. 
[26 U. S.] oil; Cross v. Harrison, 16 How. 
[57 U. S.] 164; 2 Story, Const. 15S. 

These powers are not involved in the ques- 
tion before us, and it is not necessary par- 
ticularly to consider them. A few remarks, 
however, in this connection will not be out 
of place. A treaty is declared by the con- 
stitution to be the "law of the land." What 
is unwarranted or forbidden by the constitu- 
tion can no more be done in one way than in 
another. The authority of the national gov- 
ernment is limited, though supreme in the 
sphere of its operation. As compared with 
the state governments, the subjects upon 
which it operates are few in number. Its 



objects are all national. It is one wholly of 
delegated powers. The states possess all 
which they have not surrendered; the gov- 
ernment of the Union only such as the con- 
stitution has given to it, expressly or in- 
cidentally, and by reasonable intendment. 
Whenever an act of that government is chal- 
lenged a grant of power must be shown, or 
the act is void. 

"The power to make colored persons citi- 
zens has been actually exercised in repeated 
and important instances. See the treaty with 
the Ohoctaws of September 27, 1830, art. 14; 
with the Cherokees of May 20, 1836, art. 
12; and the treaty of Guadeloupe Hidalgo, 
of February 2, 1848, art. 8. " Scott v. San- 
ford, 19 How. [60 U. S.] 486. opinion of Cur- 
tis, J. 

See, also, the treaty with France of April 
30, 1S03, by which Louisiana was acquired 
(article 3): and the treaty with Spain of the 
23rd of February, 1819, by which Florida 
was acquired (article 3). The article referred 
to in the treaty with France and in the 
treaty with Spain is in the same language. 
In both the phrase "inhabitants" is used. 
No discrimination is made against those, in 
whole or in part, of the African race. So 
in the treaty of Guadeloupe Hidalgo (articles 
8 and 9), no reference is made to color. 

Our attention has been called to three pro- 
visions of the constitution, besides the thir- 
teenth amendment, each of which will be 
briefly adverted to. 

1. Congress has power "to establish an uni- 
form rule of naturalization." Article 1, § 8. 
After considerable fluctuations of judicial 
opinion, it was finally settled by the su- 
preme court that this power is vested ex- 
clusively in congress. Collet v. Collet, 2 
Dall. [2 U. S.] 294; U. S. v. Velati, Id. 370; 
Golden v. Prince [Case No. 5,509]; Chirac 
v. Chirac, 2 Wheat [15 U. S.] 259; Houston 
v. Moore, Id. 49; Federalist, No. 32. 

An alien naturalized is "to all intents and 
purposes a natural born subject." Co. Litt. 
129. "Naturalization takes effect from birth; 
denization from the date of the patent." 
Vin. Abr. tit. "Alien," D. Until the passage 
of a late act of parliament, naturalization 
in England was effected by a special statute 
in each case. The statutes were usually 
alike. The form appears in Godfrey v. Dick- 
son, Cro. Jac. 539, c. 7. Under the late act 
a resident alien may accomplish the object 
by a petition to the secretary of state for 
the home department. 

The power is applicable only to those of 
foreign birth. Alienage is an indispensable 
element in the process. To make one of 
domestic birth a citizen is not naturalization, 
and cannot be brought within the exercise 
of that power. There is a universal agree- 
ment of opinion upon this subject. Scott v. 
Sanford, 19 How. [60 U. S.] 578; 2 Story. 
Const. 44. 

In the exercise of this power congress has 
confined the law to white persons. No one 



[27 Fed. Cas. page 791] 



(Case No. 16,151) U. S. v. RHODES 



doubts their authority to extend it to all 
aliens, without regard to race or color. But 
they were not bound to do so. As in other 
cases, it was for them to determine the ex- 
tent and the manner in which the power 
given should be exercised. They could not 
exceed it, but they were not bound to ex- 
haust it. It was well remarked by one of 
the dissenting judges, in Scott v. Sanford, 
10 How. [GO U. S.] 586, in regard to the 
African race: 

"The constitution has not excluded them, 
and since that has conferred on congress 
the power to naturalize colored aliens, it 
certainly shows color is not a necessary 
qualification for citizenship under the con- 
stitution of the United States." 

It may be added that before the adoption 
of the constitution, the states possessed the 
power of making both those of foreign and 
domestic birth citizens, according to their 
discretion. This power, as to the former, 
they surrendered. They did not as to the 
latter, and they still possess it. 

"The powers not delegated to the United 
States by this constitution, nor prohibited by 
it to the states, are reserved to the states 
respectively or to the people." Const. Amend. 
What the several states under the original con- 
stitution only could have done, the nation has 
done by the thirteenth amendment. An occa- 
sion for the exercise of this power by the states 
may not, perhaps cannot, hereafter arise. 

2. "The citizens of each state shall be en- 
titled to all the privileges and immunities of 
citizens in the several states." Const art. 14, § 
2. This provision of the constitution applies 
only to citizens going from one state to an- 
other. "It is obvious that if the citizens of 
each state were to be deemed aliens to each 
other, they could not take or hold real es- 
tate, or other privileges, except as other 
aliens." "The intention of this clause was 
to confer on them, as one may say, a gen- 
eral citizenship, and to communicate all the 
privileges and immunities which the citizens 
of the same state would be entitled to under 
the same circumstances." 2 Story, Const. 
§187. 

Chancellor Kent says: "If citizens remove 
from one state to another, they are entitled 
to the privileges that persons of the same 
description are entitled to in the states to 
which the removal is made, and to none 
other." 2 Kent, Comm. 36. This provision 
does not bear particularly upon the question 
before us, and need not be further consid- 
ered. 

3. "The United States shall guarantee to 
every state in this Union a republican form 
of government, and shall protect each of 
them against invasion, and on application of 
the legislature or of the executive (when the 
legislature cannot be convened), against do- 
mestic violence." Article 4, § 4. 

Mr. Justice Story, adopting the language 
of the Federalist, says: "That but for this 
power a successful faction might erect a 



tyranny on the ruins of order and law, while 
no succor could be constitutionally afforded 
by the Union to the friends and supporters 
of the government." .... "But a right im- 
plies a remedy, and where else could the 
remedy be deposited than where it is de- 
posited by the constitution?" 2 Story, Const. 
559, 560. This topic is foreign to the sub- 
ject before us. We shall not pursue it fur- 
ther. 

Congress, in passing the act under consid- 
eration, did not proceed upon this ground. 
It is not the theory or purpose of that act to 
apply the appropriate remedy for such a 
state of things. The constitutionality of the 
act cannot be sustained under this section. 

This brings us to the examination of the 
thirteenth amendment. It is as follows: 

"Article 13, § 1. Neither slavery nor invol- 
untary servitude, except as a punishment for 
crime, whereof the party shall have been 
duly convicted, shall exist within the United 
States or any place subject to their jurisdic- 
tion. 

"Sec. 2. Congress shall have power to enforce 
this article by appropriate legislation." 

Before the adoption of this amendment, the 
constitution, at the close of the enumeration 
of the powers of congress, authorized that 
body "to make all laws which shall be nec- 
essary and proper for carrying into execu- 
tion the foregoing powers, and all other pow- 
ers vested by this constitution in the govern- 
ment of the United States, or any depart- 
ment or officer thereof." 

In MeCullough v. Maryland, 4 Wheat. [17 
U. S.] 421-423, Chief Justice Marshall used 
the phrase "appropriate" as the equivalent 
and exponent of "necessary and proper" in 
the preceding paragraph. He said: "Let the 
end be legitimate, let it be within the scope 
of the constitution, and all the means which 
are appropriate, which are plainly adapted 
to the end, which are not prohibited, but 
consistent with the letter and spirit of the 
constitution, are constitutional." .... 
"To use one" (a bank) "must be within the 
discretion of congress, if it be an appropri- 
ate mode of executing the powers of govern- 
ment." . . , . "But were its necessity less 
apparent" (the Bank of the United States), 
"none can deny its being an appropriate 
measure; and if it is, the degree of its necessi- 
ty, as has been justly observed, is to be dis- 
cussed in another place." 

Pursuing the subject, he added: "When 
the law is not prohibited, and is really cal- 
culated to effect any of the objects entrusted 
to the government, to undertake here to in- 
quire into the degree of its necessity, would 
be to pass the line which circumscribes the 
judicial department, and to tread on legisla- 
tive ground. This court disclaims all pre- 
tensions to such a power." 

Judge Story says: "In the practical appli- 
cation of government, then, the public func- 
tionaries must be left at liberty to -exercise 
the powers with which the people, by the 
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constitution and laws, have entrusted them. 
They must have a wide discretion as to the 
choice of means; and the only limitation up- 
on the discretion would seem to be that the 
means are appropriate to the end; and this 
must admit of considerable latitude, for the 
relation between the action and the end, as 
has been justly remarked, is not always so 
direct and palpable as to strike the eye of 
every observer. If the end be legitimate, 
and within the scope of the constitution, all 
the means which are appropriate, and which 
are plainly adapted to that end, and which 
are not prohibited, may be constitutionally 
employed to carry it into effect." 1 Story, 
Const. § 432. 

These passages show the spirit in which 
the amendment is to be interpreted, and de- 
velop fully the principles to be applied. Be- 
fore proceeding further, it would be well to 
pause and direct our attention to what has 
been deemed appropriate in the execution of 
some of the other powers confided to con- 
gress in like general terms. 

(1) "The power to lay and collect taxes, du- 
ties, and imposts." This includes authority 
to build custom houses; to employ revenue 
cutters; to appoint the necessary collectors 
and other officers; to take bonds for the per- 
formance of their duties; to establish the 
needful bureaus; to prescribe when, how, 
and in what the taxes and duties shall be 
paid; to rent or build warehouses for tem- 
porary storing purposes; to define all crimes 
relating to the subject in its various ramifi- 
cations, with their punishment; and to pro- 
vide for their prosecution. 

(2) "To regulate commerce with foreign 
nations, among the several states, and with 
the Indian tribes." This carries with it the 
power to build and maintain lighthouses, 
piers, and breakwaters; to employ revenue 
cutters; to cause surveys to be made of 
coasts, rivers, and harbors; to appoint all 
necessary officers, at home and abroad; to 
prescribe their duties, fix their terms of office 
and compensation; and to define and punish 
all crimes relating to commerce within the 
sphere of the constitution. TJ. S. v. Coombs, 
12 Pet [37 U. SJ 72; U. S. v. Holliday, 3 
Wall. [70 U. SJ 407. 

(3) "To establish post-offices and post- 
roads." This gives authority to appoint a 
postmaster-general, .and local postmasters 
throughout the country; to define their du- 
ties and compensation; to cause the mails to 
be carried by contract, or by the servants of 
the department, to all parts of the states 
and territories of the Union, and to foreign 
countries, and to punish crimes relating to 
the service, including obstructions to those 
engaged in transporting the mail while in 
the performance of their duty. The mail 
penal codt comprises more than fifty of- 
fenses. All of them rest for their necessary 
constitutional sanction upon this power, thus 
briefly expressed. 

(4) "To raise and support armies." This 



includes the power to enlist such number of 
men for such periods and at sueh rates of 
compensation as may be deemed proper; to 
provide all the necessary officers, equip- 
ments, and supplies, and to establish a mil- 
itary academy, where are taught military 
and such other sciences and branches of 
knowledge as may be deemed expedient, in 
order to prepare voung men for the military 
servic» 

(5) "To provide and maintain a navy." 
This authorizes the government to buy or 
build any number of steam or other ships of 
war, to man, arm, and otherwise prepare 
them for war, and to dispatch them to any 
accessible part of the globe. Under this pow- 
er the naval academy has been established. 
U. S. v. Beavan, 3 Wheat [16 U. SJ 390. 

These are but a small part of the powers 
which are incidental and appropriate to the 
main powers expressly granted. It is Uto- 
pian to believe that without such construct- 
ive powers, the powers expressed can be so 
executed as to meet the intentions of the 
framers of the constitution, and to accom- 
plish the objeets for which governments are 
instituted. The constitution provides ex- 
pressly for the exercise of such powers to 
the full extent that may be "necessary and 
proper." No other limitation is imposed. 
Without this provision, the same result would 
have followed. The means of execution are 
inherently and inseparably a part of the 
power to be executed. 

The constitution declares that "the sena- 
tors and representatives before mentioned, 
and the members of the several state legis- 
latures, and all executive and judicial offi- 
cers, both of the United States and of the 
several states, shall be bound by oath to sup- 
port this constitution." No other oath is re- 
quired, "yet he would be charged with in- 
sanity who would contend that the legisla- 
ture might not superadd to the oath directed 
by the constitution sueh other oath of office 
as its wisdom might suggest." ilcCulloch 
v. Maryland, 4 Wheat. [17 U. S.] 416. 

The Bank of the United States, with all its 
faculties, was sustained because it was "con- 
venient" and "appropriate" for the govern- 
ment in the management of its fiscal affairs. 
MeCulloeh v. Maryland, 4 Wheat. [17 U. SJ 
316. Perhaps no measures of the national 
government have involved more doubt of 
their constitutionality than the acquisition of 
Louisiana and the embargo. Both were car- 
ried through congress by those who had been 
most strenuous for a strict construction of 
the constitution. Mr. Jefferson thought the 
former ultra vires, and advised an amend- 
ment of the constitution, but expressed a 
willingness to acquiesce if his friends should 
entertain a different opinion. 2 Story, Const. 
160. 

The Second Bank of the United States was 
a measure of the same class of thinkers. 
The acquisition of Florida involved the same 
question of constitutional power as the ac- 
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quisition of Louisiana, It was universally 
acquiesced in; and the constitutional ques- 
tion was not raised. 

It is an axiom in our jurisprudence, that 
an act of congress is not to be pronounced 
unconstitutional unless the defect of power 
to pass it is so clear as to admit of no doubt. 
Every doubt is to be resolved in favor of the 
validity of the law. "The opposition between 
the constitution and the law should be such, 
that the judge feels a clear and strong con- 
viction of their incompatibility with each 
other." Fletcher v. Peck, 6 Cranch [10 U. 
S.] 128. "The presumption, indeed, must al- 
ways be in favor of the validity of laws, if 
the contrary is not clearly demonstrated." 
Cooper v. Telfair, 4 Dall. [4 U. S.] 18. "A 
remedial power in the constitution is to be 
.construed liberally." Chisholm v. Georgia, 
2 Dall. [2 U. S.] 476. 

"Perhaps the safest rule of interpretation, 
after all, will be found to be to look to the 
nature and objects of the particular powers, 
duties, and rights, with all lights and aids 
of contemporary history, and to give to the 
words of each just such operation and force, 
consistent with their legitimate meaning, as 
may fairly secure and attain the ends pro- 
posed." Prigg v. Com., 16 Pet. [41 U. S.] 60. 

Since the organization of the supreme 
court, but three acts of congress have been 
pronounced by that body void for unconsti- 
tutionality. Marbury v. Madison, 1 Cranch 
[5 IT. SJ 137; Scott v. Sanford, 19 How. [60 
TJ. S.] 393; Ex parte Garland, 4 Wall. [71 TL 
SJ 334. 

The present effect of the amendment was 
to abolish slavery wherever it existed within 
the jurisdiction of the United States. In the 
future it throws its protection over every 
one, of every race, color, and condition with- 
in that jurisdiction, and guards them against 
the recurrence of the evil. The constitution, 
thus amended, consecrates the entire .terri- 
tory of the republic to freedom, as well as to 
free institutions. The amendment will con- 
tinue to perform its function throughout the 
expanding domain of the nation, without 
limit of time or space. Present possessions 
and future acquisitions will be alike within 
the sphere of its operation. 

Without any other" provision than the first 
section of the amendment, congress would 
have had authority to give full effect to the 
abolition of slavery thereby decreed. It 
would have been competent to put in requisi- 
tion the executive and judicial, as well as the 
legislative power, with all the energy need- 
ful for that purpose. The second section of 
the amendment was added out of abundant 
caution. It authorizes congress to select, 
from time to time, the means that might be 
deemed appropriate to the end. It employs 
a phrase which had been enlightened by 
well-considered judicial application. Any 
exercise of legislative power within its limits 
involves a legislative, and not a judicial 
question. It is only when the authority giv- 



en has been clearly exceeded, that the judicial 
power can be invoked. Its office, then, is to 
repress and annul the excess; beyond that it, 
is powerless. 

We will now proceed to consider the state 
of things which existed before and at the 
time the amendment was adopted, the mis- 
chiefs complained of or apprehended, and 
the remedy intended to be provided for ex- 
isting and anticipated evils. 

When the late Civil War broke out, slavery 
of the African race subsisted in fifteen states 
of the Union. The legal code relating to per- 
sons in that condition was everywhere harsh 
and severe. An eminent writer said: "They 
cannot take property by descent or pur- 
chase; and all they find and all they own 
belongs to their master. They cannot make 
contracts, and they are deprived of civil 
rights. They are assets for the payment of 
debts, and cannot be emancipated by will 
or otherwise to the prejudice of creditors." 
2 Kent, Comm. 281, 282. 

In a note, it is added: "In Georgia, by an 
act of 1829 t no person is permitted to teach 
a slave, a negro, or a free person of color to 
read or write. So in Virginia, by a statute of 
1830, meetings of free negroes to learn read- 
ing or writing are unlawful, and subject them 
to corporal punishment; and it is unlawful 
for white persons to assemble with free 
negroes or slaves to teach them to read or 
write. The prohibitory act of the legislature 
of Alabama, passed at the session of 1831-2, 
relative to the instruction to be given to the 
slaves or free colored population, or exhor- 
tation, or preaching to them, or any mis- 
chievous influence attempted to be exerted 
over them, is sufficiently penal. Laws of 
similar import are presumed to exist in the 
other slaveholding states, but in Louisiana 
the law on the subject is armed with ten-fold 
severity. It not only forbids any ■ person 
teaching slaves to read or write, but it de- 
clares that any person using language in any 
public discourse from the bar, bench, stage, 
or pulpit, or any other place, or in any pri- 
vate conversation, or making use of any sign 
or actions having a tendency to produce dis- 
content among the free colored population or 
insubordination among the slaves, or who 
shall be knowmgly instrumental in bringing 
into the state any paper, book, or pamphlet 
having a like tendency, shall, on. conviction, 
be punishable with imprisonment or death, 
at the discretion of the court." 

Slaves were imperfectly, if at all, protected 
from the grossest outrages by the whites. 
Justice was not for them. The charities and 
rights of the domestic relations had no legal 
existence among them. The shadow of the 
evil fell upon the free blacks. They had but 
few civil and no political rights in the slave 
states. Many of the badges of the bond- 
man's degradation were fastened upon them. 
Their condition, like his, though not so bad, 
was helpless and hopeless. This is borne out 
by the passages we have given from Kent'? 
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Commentaries. Further research would dark- 
en the picture. The states had always claim- 
ed and exercised the exclusive right to fix the 
status of all persons living within their juris- 
diction. 

On January 1, 1S63, President Lincoln is- 
sued his proclamation of emancipation. Mis- 
souri and Maryland abolished slavery by their 
own voluntary action. Throughout the war 
the African race had evinced entire sympathy 
with the Union cause. At the close of the Re- 
bellion two hundred thousand had become 
soldiers in the Union armies. The race had 
strong claims upon the justice and generosity 
of the nation. Weighty considerations of pol- 
icy, humanity, and right were superadded. 
Slavery, in fact, still subsisted in thirteen 
states. Its simple abolition, leaving these 
laws and this exclusive power of the states 
over the emancipated in force, would have 
been a phantom of delusion. The hostility of 
the dominant class would have been animat- 
ed with new ardor. Legislative oppression 
would have been increased in severity. Un- 
der the guise of police and other regulations 
slavery would have been in effect restored, 
perhaps in a worse form, and the gift of free- 
dom would have been a curse instead of a 
blessing to those intended to be benefited. 
They would have had no longer the protection 
which the instinct of property leads its pos- 
sessor to give in whatever form the property 
may exist. It was to guard against such evils 
that the second section of the amendment was 
framed. It was intended to give expressly 
to congress the requisite authority, and to 
leave no room for doubt or cavil upon the sub- 
ject. The results have shown the wisdom of 
this forecast. Almost simultaneously with 
the adoption of the amendment this course 
of legislative oppression was begun. Hence, 
doubtless, the passage of the act under con- 
sideration. In the presence of these facts, 
who will say it is not an "appropriate" means 
of carrying out the object of the first section 
of the amendment, and a necessary and prop- 
er execution of the power conferred by the 
second? Blot out this act and deny the con- 
stitutional power to pass it, and the worst ef- 
fects of slavery might speedily follow. It would 
be a virtual abrogation of the amendment. 

It would be a remarkable anomaly if the 
national government, without this amend- 
ment, could confer citizenship on aliens of 
every race or color, and citizenship, with civil 
and political rights, on the "inhabitants" of 
Louisiana and Florida, without reference to 
race or color, and can not, with the help of 
the amendment, confer on those of the Afri- 
can race, who have been born and always 
lived within the United States, all that this 
law seeks to give them. 

It was passed by the congress succeeding 
the one which proposed the amendment. 
Many of the members of both houses were 
the same. This fact is not without weight 
and significance. McCuIloch v. Maryland, 4 
Wheat. [17 U. S.] 401. 



The amendment reversed and annulled the 
original policy of the constitution, which left 
it to each state to decide exclusively for it- 
self whether slavery should or should not ex- 
ist as a local institution, and what disabil- 
ities should attach to those of the servile race 
within its limits. The whites needed no re- 
lief or protection, and they are practically 
unaffected by the amendment. The emanci- 
pation which it wrought was an act of great 
national grace, and was doubtless intended 
to reach further in its effects as to every one 
within its scope, than the consequences of a 
manumission by a private individual. 

We entertain no doubt of the constitution- 
ality of the act in all its provisions. It gives 
only certain civil rights. Whether it was 
competent for congress to confer political 
rights also, involves a different inquiry. We 
have not found it necessary to consider the 
subject. 

We are not unmindful of the opinion of the 
court of appeals of Kentucky, in the case of 
Brown v. Com. [4 Mete. (Ky.) 221]. With all 
our respect for the eminent tribunal from 
whieh it proceeded, we have found ourselves 
unable to concur in its conclusions. The con- 
stitutionality of the act is sustained by the 
supreme court of Indiana, and the chief jus- 
tice of the court of appeals of Maryland, in 
able and .well-considered opinions. Smith v. 
Moody, 26 Ind. 299; In re A. H. Somers. 

We are happy to know that if we have erred 
the supreme court of the United States can 
revise our judgment and correct our error. 
The motion is overruled, and judgment will 
be entered upon the verdict. 

Motion overruled. 



Case Wo. 16,153. 

UNITED STATES v. RHODES. 

[1 Cranch, C. C. 447.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1807. 

Competency op Witnesses — Larceny Br Slave. 

The owner of goods stolen by a slave is not 
a competent witness for the prosecution, be- 
cause he is entitled to one half of the fine 
which the court must impose under the act of 
congress. 

Indictment [against Milly Rhodes, a slave] 
for stealing a piece of Russia linen, the 
property of Mr. Vowell. 

Mr. Jones contends that Vowell is a com- 
petent witness, because as a slave can have 
no property, there ought not to be a fine, and 
if no fine, no interest. 

But THE COURT said, the act of congress 
under which she is indicted makes the fine 
a necessary part of the punishment, and Mr. 
Vowell will be entitled to one half of the 
fine. 

DUCKETT, Circuit Judge, absent. 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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UNITED STATES v. RICE. 

[1 Hughes, 560.] i 

Circuit Court, TV. D. North Carolina. May, 

1875. 

Homicide — Killing bi* United States Marshal 
—Resisting- Akkest. 

If a person charged with an offence against 
the law, after making public threats against the 
life of au officer ordered to arrest him, when 
that officer proceeds to make that arrest, so 
acts with rifle in hand, as to make that officer 
believe that lie intends to execute his previous 
threat, the officer is justified in the instant of 
danger to himself in taking the life of the per- 
son to be arrested. 

On the 15th of last September, Andrew 
Woody, of Spring Creek, Madison county, 
was killed by Noah H. Rice, a United States 
deputy marshal, who was endeavoring to 
serye a capias on him for violation of the 
internal revenue laws. From facts developed 
before the court it appears that Woody had 
expressed a determination to resist any 
process which might issue against him, and 
had threatened to kill the defendant Rice if 
he attempted to arrest him. When this 
officer came upon Woody the latter was 
armed with a rifle. His demeanor was hos- 
tile, and when commanded to surrender he 
so acted as to impress the officer with the 
belief that his intention was to shoot him, 
and in self-defence he fired upon Woody with 
fatal effect Rice came to Asheville and 
surrendered himself to the authorities, was 
examined by Commissioner Watts on applica- 
tion for bail, and committed to jail. His 
case was finally removed to the United 
States court, on Tuesday, May 11, 1875. He 
was placed upon trial for his life. The jury 
having requested full instructions from the 
bench, they were given as follows by 

DICK, District Judge (charging jury). As 
this is a case of considerable importance to 
the defendant, and also to the due administra- 
tion of justice, I have deemed it proper to 
commit to writing my instructions to the 
jury upon the questions of law involved. In 
this court in a trial for crime before one 
judge, defendants have no right to appeal, 
and the only remedy which* they can have 
for misdirections to the jury on the part of 
the judge, is a motion for a new trial to be 
heard before the other judges of the court 
who were not present at the trial; then, upon 
a certificate of a division of opinion be- 
tween the judges upon questions of law, the 
case may be carried to the supreme court for 
review. In all capital felonies tried by me 
sitting alone, I will allow defendants who 
may be convicted the benefit of these rem- 
edies; and I will always reduce to writing 
my instructions to the jury so that if I com- 
mit an error it may be corrected by the other 
judges who are authorized to preside in this 

i [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 



court. All persons whose lives are put in 
jeopardy by a trial in court ought to have 
the benefit of all remedies afforded by law 
to guard against error and injustice. The 
humane and remedial provisions of the law 
ought to be fully afforded by courts of jus- 
tice in favor of human life. The defendant 
In this ease is charged with murder by an 
indictment found in the state court, and re- 
moved under the provisions of an act of 
congress to this court This court has no 
original jurisdiction of the offence charged, 
but the case must be tried in the same man- 
ner as cases originating in this court; that 
is, the forms and modes of proceeding a*nd 
the rules of evidence must be regulated by 
the course and practice of this court in 
criminal trials. The law which defines the 
offence is the criminal law which prevails in 
this state. This indictment is not founded 
upon a state statute, but is for an offence 
at common law. The laws of this state de- 
clare that the common law, with certain 
specified modifications, shall be in full force 
in this state. If the indictment was founded 
upon a state statute, we would be bound to 
regard the construction and exposition placed 
upon such statute by the supreme court of 
the state as a rule of decision. As it is 
founded upon the common law, we will look 
to the decisions of the state supreme court 
as highly important guides, but not as abso- 
lute authorities. We are at liberty to derive 
information as to the principles of the com- 
mon law from the decisions of all the courts 
of England and this country which profess 
to administer criminal justice according to 
that wise, just, and time-honored system of 
law. 

It is conceded that the alleged homicide 
was committed by the defendant, and he 
places his defence upon the ground that he 
was a regularly constituted officer of the 
United States, and had in his hands at the 
time of the homicide the process of law 
which authorized and commanded, him to ar- 
rest the deceased for a crime against the 
United States; that the deceased resisted the 
execution of such process with a deadly 
weapon in his hands, and had manifested a 
purpose to use such deadly weapon in resist- 
ance; and that the homicide was necessarily 
committed in the attempt to make an arrest. 
This defence necessarily leads us to inquire 
what protection the common law affords to 
ministerial officers, and how far they are 
authorized to go in the performance of their 
public duties. Social order and political gov- 
ernment are dependent upon the observance 
of law by the citizen. The mandates of the 
law are executed by officers provided for such 
purposes, and such officers are invested by the 
law with "the authority necessary to execute 
its mandates, and it affords them all the 
protection possible in the rightful perform- 
ance of the duties imposed. This rule is 
absolutely necessary for the advancement of 
justice, and is founded in wisdom and equity 
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and in the principles of social and political 
order. The law must be supreme within 
the sphere of its operation, or its influence 
would be nugatory, and there would be no 
certain rule to regulate human conduct in 
society and government, and all the rights 
and liberties of citizens would soon be lost 
in a chaos of anarchy. Mr. Justice Foster 
says: "Ministers of justice while in the 
execution of their offices are under the pecu- 
liar protection of the law." Fost. Crown 
Law, 308. If an officer is killed while per- 
forming his duty, the law deems such kill- 
ing murder of malice prepense. This pro- 
tection is not confined to the precise time 
when the officer is performing his official 
duty, but extends over him while going to, 
remaining at, and returning from the place 
of action. Any opposition, obstruction, or 
resistance intended to prevent an officer from 
doing his official duty, is an indictable 
offence at common law, and the punishment 
is regulated by the nature of the offence. 

An officer is authorized to summons as 
many persons as may be necessary to assist 
him in the performance of his legal duties, 
and such persons are bound to obey such 
summons, and they are under the same pro- 
tection afforded to officers, as they are for 
the time officers of the law. The law imposes 
upon private persons the duty of suppressing 
affrays, preventing felonies from being com- 
mitted in their presence, and arresting such 
offenders and bringing them to justice; and 
such private persons, while performing their 
duties, are under the protection of the law. 
We may confidently lay down the broad gen- 
eral principle, that when any person is per- 
forming a public duty required of him by 
law, he is under the protection of the law. 
An officer of the law who has legal process 
in his hands is bound to execute it according 
to the mandate of the writ. If he is resisted 
in the performance of this duty, he must 
overcome such resistance by the use .of such 
force as may be necessary for him to execute 
his duty. If necessary, the law authorizes 
him to resort to extreme measures, and if the 
resisting party is killed in the struggle the 
homicide is justifiable. Garrett's Case, 1 
Winst. 144. If unnecessary and excessive 
force is used, after resistance has entirely 
ceased and the defendant in the writ has 
manifested his willingness to submit to the 
mandates of the law and be arrested, then 
if the said defendant is killed the officer will 
be guilty of manslaughter; and if the blood 
had time to cool, the killing would be mur- 
der. 2 Whart. Cr. Law, 1030, 1031, and au- 
thorities referred to in note. If, however, 
the defendant in the writ only ceases his re- 
sistance upon the officer desisting from his 
attempt to arrest, and still keeps himself in 
a condition to renew the resistance with a 
deadly weapon, if the officer should renew 
the effort to arrest, and the officer cannot 
make the arrest without great personal dan- 
ger, he would be justified in killing the 



defendant The submission of the defend- 
ant in such a case is not complete, and as 
long as he refuses to be arrested he is in a 
state of resistance; and if he is armed with 
a deadly weapon, and has manifested an in- 
tent to use it, and still keeps the weapon in 
his possession convenient for an emergency, 
and the officer has reasonable grounds for be- 
lieving that the weapon will be used if an 
arrest is attempted, the officer is not re- 
quired to risk his life in a rencounter, or 
desist from an effort to perform his duty. 
"When a person puts himself in an armed and 
deadly resistance to the process of the law, 
he becomes virtually an outlaw, and officers 
are not required to show him the courtesy 
of a chivalrous antagonist and give him an 
open field and fair fight It is only when a 
criminal submits to the law that it throws 
round him the mantle of protection and ad- 
ministers justice with mercy. It is the duty 
of every offender charged with crime In due 
process of law to quietly yield himself up 
to public justice. State v. Bryant, 65 N. C. 
327; State v. Garrett, 1 Winst. 144. 

A known officer, in attempting to make an 
arrest by virtue of a warrant, is not bound 
to exhibit his warrant and read it to a de- 
fendant before he secures him, if he resists; 
if no resistance is offered, the officer ought 
always, upon demand made, show his war- 
rant to the party arrested or notify him of 
the substance of the warrant, so that he 
may have no excuse for placing himself in 
opposition to the process of the law. This 
is only a rule of precaution. A defendant is 
bound to submit to a known officer; to yield 
himself immediately and peaceably into the 
custody of the officer before the law gives 
him the right of having the warrant read 
and explained; when in resistance, the law 
shows him no favor. A defendant, knowing 
the arresting party to be an officer, is bound 
to submit to the arrest, reserving the right 
of action against the officer in case the latter 
be in the wrong. When a person acts in a 
public capacity as an officer, it will be pre- 
sumed that he was rightfully appointed. 1 
Whart. Cr. Law, §§ 1289, 2925; Cooley's Case, 
6 Gray, 350. One who is not a known 
officer ought to % show his warrant and read 
it, if required; but it would seem that this 
duty is not so imperative as that a neglect 
of it would make him a trespasser ab initio, 
when there is proof that the party subject 
to be arrested had notice of the warrant, and 
was fully aware of its contents, and had 
made up his mind to resist its execution at 
all hazards. Garrett's Case, supra. 

The law, in its humanity and justice, will 
not allow unnecessary force to be used in the 
execution of its process. If a defendant, 
without any deadly weapon or manifestation 
of excessive violence, makes resistance, an 
officer is not justified in wilfully shooting 
him down; but if a defendant has a deadly 
weapon, and has manifested a purpose to use 
it if an arrest is attempted, the officer is not 
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bound to wait for him to have an opportun- 
ity of carrying his purpose into effect. If 
the -warrant is for a misdemeanor and a de- 
fendant attempts to avoid an arrest by flight, 
the officer has no right to shoot him down to 
prevent escape, nor even after an arrest has 
been made and defendant escapes from cus- 
tody. Forster's Case, Lewin, Crown Cas. 
187. The rule is different in cases of felony. 
Bryant's Case, supra. If an officer has pro- 
cess in his hands issuing from a court of 
competent jurisdiction over the subject-mat- 
ter, authorizing and commanding him to ar- 
rest a defendant, he Is entitled to the protec- 
tion which the laws afford officers acting 
under process, although the process in his 
hands is informal and irregular. If the pro- 
cess is illegal and void on its face, or is 
against the wrong person, or its execution is 
attempted out of the district in which it can 
alone be executed, then the officer would not 
be under the protection of thu iaw; but it 
would seem that if he kills a resisting party 
under such circumstances, he would only be 
guilty of manslaughter, unless he had actual 
knowledge of his want of authority, or acted 
from express malice. 

I have stated to you many points of law 
which do not directly arise in the case before 
us; but it is important that they should be 
known and well understood in the country, 
where, in recent years, so much violence has 
been committed— violence in the name of law 
and violence in defiance of law. The prin- 
ciples of law involved in this case having 
been explained to you by the court, it is 
now your duty to ascertain the facts from 
the testimony and apply them to the law as 
laid down by the court. 

In performing this important and solemn 
duty there are three points worthy of your 
special inquiry (1) Whether the prisoner on 
trial was a known officer of the law and 
had in his hands, at the time of the homicide, 
legal process authorizing and commanding 
him to arrest the deceased. (2) Whether 
deceased made resistance to the execution of 
legal process with a gun in his hands, and 
had manifested and continued to entertain a 
purpose to use such gun if an arrest was at- 
tempted. (3) Whether the resistance, if 
made, had entirely ceased, and the deceased 
had yielded himself quietly and willingly in- 
to the custody of the officer, and no longer 
had any purpose of resistance. 

Upon the first point I will state, as a con- 
clusion of law, that it is the duty of a court 
to recognize its regular officers and process. 
I therefore instruct you that the defendant 
was a regularly constituted officer of this 
court and the process under which he pro- 
fessed to act was due process of law. The 
only questions left for you to determine on 
this point are: Did the prisoner have such 
process in his hands at the time of the homi- 
cide? Was he endeavoring to execute such 
process? Was he a known officer of the 
law? And did the deceased have good rea- 
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son to believe that there was an indictment 
against him which made him amenable to 
legal process? 

The second and third points presented in- 
volve questions of fact which you must as- 
certain and determine from the testimony in 
the case. To aid you in the performance of 
this duty, I will now, in obedience to the re- 
quirements of the law, proceed to recapitu- 
late the testimony, and will carefully en- 
deavor not to express an opinion on the sub- 
ject. I solemnly warn you not to allow 
your verdict upon questions of fact to be in- 
fluenced by any impressions that you may 
form as to the conclusions of my mind. 
You must form your opinions upon questions • 
of fact from the testimony, and allow no 
prejudice or outside influence to control your 

action. 

******** 

From this recapitulation and your own rec- 
ollection you will perceive that the testimony 
is very conflicting. It is your duty carefully 
to consider the whole testimony and recon- 
cile, as far as you can, any apparent con- 
flicts; and when this cannot be done, you 
must believe that which you think, under all 
the circumstances, is entitled to the most 
credit. If, upon any question, you have a 
reasonable doubt as to the truth of the mat- 
ter, you must render this doubt in favor of 
the defendant. This is the humane rule of 
the law in all criminal trials, but it is spe- 
cially important and imperative in trials 
for capital felonies. 

There are some circumstances connected 
with this case which I lieel it to be my duty 
to call to your special attention, in order 
that they may not have an improper influ- 
ence upon your action. The revenue laws 
have been the subject of much exciting dis- 
cussion. Some persons advocate their rig- 
orous enforcement, while others denounce 
such laws as unjust, inexpedient, and op- 
pressive. All persons engaged in the execu- 
tion of these laws have their warm friends 
and bitter opponents. No such influences 
should enter into and control your delibera- 
tions. A citizen on trial for crime is en- 
titled to be confronted in court by his ac- 
cusers and have them solemnly sworn to tell 
the truth. He is also entitled to be tried by 
a jury of his peers, who are free from all 
prejudices, and who in their action will have 
an eye single to justice and truth. These 
rights are as old as the common law; they 
constitute fundamental principles of English 
and American freedom, and have been se- 
cured in the federal and all state constitu- 
tions. They extend to all trials for crime, 
but they ought to be especially regarded as 
sacred and inviolable where human life is 
put in jeopardy. You, gentlemen of the 
jury, acting under the solemn obligations of 
your oath, and as fair-minded and impartial 
men, should discard all opinions and prej- 
udices which you may have formed for or 
against the defendant, and try him as all 
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citizens charged with crime ought to be 
tried— according to the law and the testi- 
mony. 

Gentlemen of the jury, if you come to the 
conclusion, after weighing all the testimony, 
that the deceased made resistance to "the 
execution of legal process with a gun in his 
hands, and had manifested and continued to 
entertain a purpose to use such gun if an ar- 
rest was attempted, then you will find the 
defendant not guilty. (2) If you find that 
resistance was made but had entirely ceased 
and the deceased had yielded himself quietly 
and completely into the custody of the of- 
ficer, and no longer had any purpose of re- 
• sistance, then the prisoner is guilty of man- 
slaughter; and if sufficient time had elapsed 
for the prisoner to get over the excitement 
caused by the resistance, then he is guilty of 
murder. If you have any reasonable doubts 
upon these questions, then the defendant is 
entitled to the benefit of these doubts. 

The jury, after a retirement of two hours, 
found a verdict of "Not guilty." 



Case Wo. 16,154. 

UNITED STATES v. RICHARD. 

[2 Oranch, C. 0. 439.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1823. 

Criminal, Law — Evidence — Confessions — 
Larceny. 

Although a confession, made under a promise 
of favor, is not, in itself, evidence against the 
prisoner, yet the fact of the prisoner's going to 
the place where the property was secreted, and 
identifying it, is evidence against him. 

Indictment for stealing planks, the property 
of Mr. James McGuire, a lumber merchant. 
The prisoner [the negro Richard], upon a 
promise that he should not be prosecuted, 
was induced to confess his guilt, and to go 
and return the stolen articles, and to select 
those which belonged to Mr. McGuire. 

Taylor & Fendall, for the prisoner, contend- 
ed, and Mr. Swann, for the United States, 
admitted, that he must identify the property, 
independently of the confession. 

THE COURT said that the fact that the 
prisoner selected Air. McGuire's lumber was 
evidence against him. . 

Verdict, "Guilty." 
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UNITED STATES v. RICHARDSON. 

[5 Cranch, C. C. 348.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1837. 

Assault — What Constitutes. 

If a man raise a club over the head of a 
woman within striking distance, and threaten 
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to strike her if she open her mouth, this is 
an assault in law. He has no right to impose 
such a condition. 

Indictment for an assault upon one Susan 
Shelton. The evidence was that the defend- 
ant [Allison Richardson] came into the house 
where Mrs. Shelton was sitting at a window. 
He was armed with a musket and a club; and 
raising the club over her head in an attitude 
for striking, and within striking distance, said 
to her that if she said a word (or if she opened 
her mouth) he would strike her; and this with- 
out any provocation on her part. 

Bradley & Hoban, for defendant, contended 
that this was not, in law, an assault; that there 
can be no assault without a present intent to 
strike; and his saying, "if she opened her 
mouth," showed that he had not such a present 
intent, and they cited the old case, "If it were 
not the assizes, I would stab you." 

But THE COURT (THRUSTON, Circuit 
Judge, absent) said that he had no right to re- 
strain her from speaking; and his language 
showed an intent to strike upon her viola- 
tion of a condition which he had no right to 
impose. Suppose a stranger comes to my 
house armed, and raises his club over my head, 
within striking distance, and threatens to beat 
me unless I will go out of and abandon my 
house, surely that would be an assault. So if 
a highwayman puts a pistol to my breast, and 
threatens to shoot me unless I give him my 
money, this would be evidence of an assault, 
and would be charged as such in the indict- 
ment. 
Verdict, "Guilty." Pined ten dollars. 
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UNITED STATES v. RICHARDSON. 

UNITED STATES v. SWANSON. 

UNITED STATES v. SOTO. 

[Hofe. Dec. 69.] 

District Court, N. D. California. May 20, 
1862. 

Mexican Land Grant — Evidence — Conclusive- 
ness op Location. 

[Where it appears that the claimants have m 
the most emphatic and solemn manner made 
their election of the three leagues granted to 
them, and have surveyed the same; that im- 
portant interests have grown up and large ex- 
penditures been made on the faith of that 
election, by the purchase and improvement at 
great expense of land within the survey, and by 
settlement and improvement under the laws of 
the United States of lands without it; and that 
no objections to the location of the grant thus 
elected are suggested by the United States or 
the owners of the adjoining ranchos, — the land 
should be surveyed in accordance with the 
claimants' original survey and election.] 

The rejection of the surveys of the Martinez 
ranchos: No. 205. Rancho El Pinole. Ran- 
cho Las Juntas. No. 87. Rancho Canada del 
Hambre. No. 303. 

HOFFMAN, District Judge. Objections to 
the surveys of these three ranchos have been 
filed on the part of the owners of E Pinole 
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and of Las Juntas. It is contended that the 
Rancho Canada del Hambre has been so lo- 
cated as to embrace a considerable area 
which is clearly within the exterior limits of 
the Pinole and Las Juntas Ranchos without 
regard to the rights of election of the claim- 
ant of those two ranchos. 

In behalf of the claimants of the Canada 
del Hambre Rancho, it is contended — 

(1) That the Del Hambre Rancho, as sur- 
veyed, does not include any lands comprised 
within the exterior limits of the other two 
ranchos, and, 

(2) That the Mexican government, by 
granting the Canada del Hambre to the ex- 
tent of 3 leagues, ascertained and declared 
that there was a sobrante or overplus be- 
tween the two ranchos Pinole and Las Jun- 
tas, and those two ranchos cannot now be 
located so as to exclude the tract between 
them, which has thus been granted to an- 
other. To this it is replied that the claim for 
the Cafiada del Hambre is fraudulent, and it 
is contended that the claimants have a right 
to show that fact, notwithstanding that the 
validity of the grant has been affirmed by the 
United States tribunals; the claimants of the 
adjoining ranchos not having been parties to 
that proceeding, nor even permitted to in- 
tervene in it for the protection of their rights. 

The decree in the Del Hambre case con- 
firms to the claimants "so much of the land 
known at the date of the grant as the 'Canada 
del Hambre,' as shall remain overplus from 
the ranchos of Pinole and Mr. Welsh, not to ex- 
ceed three leagues after the latter shall have 
been duly located and surveyed by the prop- 
er officer." By the terms of this decree it is 
evident that those three ranchos must first 
be located and surveyed. In determining, 
then, the true location of the three leagues 
of the Las Juntas Rancho, it will be neces- 
sary, first, to ascertain what were the ex- 
terior limits of the tract granted; and, sec- 
ond, how far the right of election to the par- 
ticular location of that quantity of land is 
modified or controlled by the alleged grant to 
Soto of the Canada del Hambre. The ex- 
pediente in the case of Las Juntas shows 
that on the 9th of June, 1834, Welsh petition- 
ed for the place called "Las Juntas," on 
which he says he had resided two years, as 
shown by the document annexed; that he 
had cattle, a house, fields, etc. The "docu- 
ment annexed" was a previous petition to the 
alcalde for vwo leagues in the place called 
"Las Juntas," and an order of the alcalde, 
dated October 20, 1832, conceding it as a 
loan, subject to the approval of the govern- 
ment On the margin of the petition to the 
governor is an order of reference to the 
ayuntamiento of San Jose" and the padre of 
the mission for information. No report ap- 
pears to have been made ny either. On the 
9th of February, 1844, Welsh presented a 
petition, in which, after referring to his un- 
successful efforts to obtain the place called 
"Monte del Diablo," he states that in 1832 he 



obtained a loan from the alcalde of the place 
called "Las Juntas," which, as shown by the 
map, lies to the west of the tract of Juana 
Sanchez and of the Monte del Diablo. He 
therefore solicits the place which he has oc- 
cupied for ten years, and, referring to the 
map, says it is bounded towards the north 
by the Arroyo del Hambre, east by the Ar- 
royo de las Nueces, south and west by lands 
of Pacheco and Moraga; that it is all pas- 
ture land, has but one permanent spring, and 
that its greatest extent from north to south 
may be three leagues, and from east to west, 
one-half to three-fourths of a league. On 
the same day, Pico, alcalde of San Jose\ cer- 
tifies that the western part of Las Juntas has 
been occupied for 13 or 14 years by Welsh, 
and that it has never belonged to any other 
individual. That its limits are: to the north- 
ward, the Arroyo, del Hambre; to the east- 
ward, the Arroyo de las Nueces, which also 
divides it on the south from the place of 
Lorenzo Pacheco; and on the west it is 
bounded by Senor Moraga. On the 19th 
February, Jimeno, the secretary, to whom 
the petition was referred, reports that from 
October, 1832, until 1838, Welsh had occu- 
pied the land with a house and property. 
That he left it on account of sickness, which 
was also the reason why the proceedings 
commenced on the 9th June, 1S34, to obtain 
the title, were stopped. He, therefore, rec- 
ommends the grant, as it can injure no one, 
the place being surrounded by known ar- 
royos. And he deems it unnecessary to re- 
fer to the colindantes, as the alcalde of San 
JosS has given his certificate. On the 20th 
February the governor makes his decree of 
concession, in which he describes the land as 
"bounded by the Arroyo de las Nueces and 
by that of El Hambre, without prejudice to 
the boundaries of Lorenzo Pacheco, Juana 
Sanchez, Moraga or Martinez," and orders 
the title to issue for two square leagues. The 
grant issued on the same day. It describes 
the land as on the decree of concession, re- 
fers to the map in the expediente, and or- 
ders the land to be measured, reserving the 
surplus. The decree of confirmation is for 
two leagues, and describes the land as bound- 
ed east by the Nueces and lands of Juana 
Sanchez; south, by the Nueces and lands of 
Lorenzo Pacheco; west, by said arroyo and 
lands of Moraga; and north, by the Arroyo 
del Hambre and lands of Ignacia Martinez. 
It might seem thai, there could be no diffi- 
culty in ascertaining a tract of which all the 
boundaries are well known arroyos. On re- 
ferring to the diseno, we find that the Arroyo 
de las Nueces is represented as rising in the 
sierra on the west. After following in a 
southerly direction for a considerable dis- 
tance it makes an abrupt bend, and, joined 
by two tributary streams, it runs in a direc- 
tion nearly north into the Straits of Car- 
quinez. Those straits are not by name laid 
down upon the map, but the creek is repre- 
sented as falling into what are inscribed 
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"Esteros." The topographical map exhibited 
in the cause shows the creek, at or near the 
point where the diseno represents it as fall- 
ing into or becoming an estero, enters a salt 
marsh, through which it pursues a somewhat 
sinuous course to the straits. The "Arroyo 
del Hambre" is also laid down upon the map, 
but it is represented as flowing from west to 
east, nearly at right angles to the course of 
the other streams, and as falling into the 
esteros at a short distance from the mouth of 
the Nueces. The tract delineated thus as- 
sumes nearly the shape of an inverted tri- 
angle—the Nueces curving around its lower 
extremity as has been described, and forming 
the two legs of the triangle, while the Del 
Hambre, running from west to east, forms its 
base. It is found, however, that the draughts- 
man of the diseno, though he has correctly 
laid down the courses of .the streams on the 
east and west, has wholly mistaken that of 
the Del Hambre. The latter stream rises 
in the hills on the west not far from the 
source of the Nueces, or Reliez creek, as it 
is called, and flowing in an opposite direc- 
tion, and in a course nearly due north, falls 
into the straits at a considerable distance to 
the west of the mouth of the Nueces. The 
Del Hambre, therefore, cannot serve as a 
northern boundary. If admitted as a bound- 
ary at all, it will form a portion of the west- 
ern boundary, the northern boundary being 
the Straits of Carquinez. 

Under these circumstances, it is contended 
on behalf of the claimants of the Rancho 
Canada del Hambre that the northern bound- 
ary of Las Juntas, as called for in the pa- 
pers, not being found to exist in nature, must 
be disregarded, and the quantity called for 
must be surveyed within the other lines; that 
if the straits had been intended as a north- 
ern boundaiy, they would have been men- 
tioned in the papers, or in some manner re- 
ferred to; that as the northern boundary call- 
ed for in the papers cannot be found, the 
court must fix an imaginary line, enclosing 
the proper quantity between it and the other 
natural boundaries; that the tract is describ- 
ed as surrounded by arroyos, whereas it has 
arroyos only on three sides of it, and the 
fourth side must of necessity be bounded by 
an imaginary line, so as to include the re- 
quired quantity. 

It will be perceived that all these proposi- 
tions rest upon the hypothesis that the inten- 
tion of the grantor was to fix a northern 
boundary for the tract, and that he designat- 
ed the Del Hambre solely because he sup- 
posed it to flow in the direction represented 
on the diseno, and across the land so as to 
form a northern boundary. If such was the 
predominant idea in the governor's mind, it 
might, with much reason, be urged that, as 
the brook cannot serve as a northern bound- 
ary, the call for it must be rejected, and the 
northern line be determined by quantity, or 
by drawing a line corresponding in position 
and direction to the supposed course of the 



Del Hambre. But, on the other hand, it may 
well be supposed that the intention of the 
grantor was to adopt certain well known and 
natural objects as the limits of the tract; and 
though, in the rude sketch submitted to him, 
the position and course of one of the brooks 
may have been erroneously laid down, yet his 
intention was to extend to that brook wher- 
ever it might, in fact be found. The Arroyo 
del Hambre is described by all the witnesses 
as publicly and notoriously known by that 
name since 180S. It derived its name from 
the circumstance that a body of Spanish sol- 
diers, encamped near it, underwent in that 
year, much suffering from hunger. The same 
name was applied to the Bolsas, towards its 
upper waters, and to the canada, or narrow 
valley of level land through which it flows as 
it approaches the straits. This Canada del 
Hambre is represented on the disenos of the 
ranchos on the east and on the west, where 
its position and course are indicated with con- 
siderable accuracy. The grants for both of 
these ranchos are of older date than that for 
Las Juntas— one having been issued in 1834, 
and the other (Pinole) in 1842. It may there- 
fore be supposed that the governor was not 
unacquainted with the true course and posi- 
tion of the Del Hambre. That the brooks 
were "known" appears from Jimeno's report, 
in which it is stated that the place is "sur- 
rounded by known arroyos,"— an observation 
which is cited by the counsel for the Soto 
claim as indicating that Jimeno must have 
supposed the Del Hambre to flow across the 
tract from west to east, so as to join its 
northern boundary, but which appears to me 
equally accurate and natural, if Jimeno had 
been acquainted with the true course of the 
stream, and knew that the land solicited was 
bounded on three sides by known arroyos, 
and on the fourth by the straits. It is not 
pretended that the lands of Martinez extend- 
ed further east than the Canada or Arroyo 
del Hambre; and yet throughout the whole 
proceedings in the case of Las Juntas, from 
the petition of the alcalde in 1832, down to 
the grant, the rancho of Martinez is men- 
tioned as one of its boundaries. The alcalde, 
who in 1832 conceded to "Welsh two leagues, 
by way of loan, states the lands loaned by 
him lay between the two brooks, the Nueces 
and the Del Hambre; and the proofs show 

that so early as , "Welsh built a corral, 

and employed Vaqueros, who resided on the 
Del Hambre, at a short distance from its 
mouth. All the witnesses concur in the state- 
ment that the Del Hambre was universally 
recognized as the boundary between the two 
ranchos, and that Welsh, though his house 
was built further south, and at the lower part 
of the tract, always claimed to that stream. 
The attempt made to identify the Arroyo del 
Hambre of the diseno with Dry creek is 
wholly abortive. For, independently of the 
overwhelming mass of testimony, which es- 
tablishes beyond doubt what creek was 
known, from a very early period, by the 
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name Del Hambre, the disefio itself repre- 
sents Dry creek in its true position, and by 
the name "Arroyo Seco," which, translated, 
it still retains. It is also to he noted that nei- 
ther the concession nor the grant call for the 
Del Hainbre as a northern boundary. Those 
documents merely describe the land as bound- 
ed by the Arroyo de las Nueces and by that 
of Del Hambre. It is only by referring to the 
petition, the inf ormes, and the diseuo that we 
discover that that arroyo was supposed to be 
a boundary on the north. It has, for these 
reasons, seemed to me wholly inadmissible 
to construe the grant as intended to desig- 
nate the Del Hambre as a northern bound- 
ary; and, if it eannot form such a boundary, 
to reject a call altogether. On the contrary, 
it should be construed in accordance with the 
universal understanding of the colindantes 
and neighbors from a period antecedent to the 
date of the grant, as calling for the Del Ham- 
bre creek and the lands of Martinez as bound- 
aries, notwithstanding that the course and po- 
sition of the ereek may have been erroneous- 
ly represented on the diseSo. 

The next inquiry is whether the right of the 
claimants of Las Juntas to select the three 
leagues granted within the exterior limits of 
the tract has been modified, and ought now 
to be controlled by the alleged grant to Teo- 
dora Soto. It may be admitted that if the 
Mexican government have within the exterior 
limits of the grant to Welsh, ascertained and 
cut off a sobrante or exeess beyond the quan- 
tity granted, and have granted this sobrante 
by metes and bounds, or by other adequate 
description, the sobrante grantee would have 
the right now to insist that Las Juntas should 
be so measured as not to include the' tract 
subsequently granted to himself. But the in- 
quiry whether such a grant was, in fact, 
made, was had in a suit between the claim- 
ants under the Soto grant and the United 
States. The claimants of Las Juntas were 
not permitted to intervene for the protection 
of their rights, and have not been heard. The 
loth section of the act of 1851 declares that 
the final decrees in this class of cases shall be 
conclusive only as between the United States 
and the claimants, but shall not affect the in- 
terests of third persons. 

It is evident that the claimants of Las Jun- 
tas are "third persons," and that their inter- 
ests would be seriously affected if the con- 
firmes of the Soto grant are permitted to de- 
prive them of the right of locating their grant 
so as to embrace the most valuable land with- 
in its exterior limits. I proceed, therefore, 
to inquire, notwithstanding the decree of con- 
firmation, whether, as between the claimants 
of the Las Juntas and those of the Caiiada del 
Hambre, the latter have, by virtue of a valid 
grant of the sobrante, the rightfto control the 
election of the former as to the location of 
the tract. The expediente in the Soto case 
discloses that on the 4th of May, 1841, Teo- 
dora Soto ^presented a petition, in which she 
stated that about four years before, her de- 
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ceased husband, Barcenas, had obtained a 
provisional grant for the Canada del Hambre, 
and had placed numerous cattle upon it; that 
soon after a fire compelled him to remove 
from the place, and that shortly afterwards 
he died. She therefore asked a grant of the 
land, even though it be provisionally, and un- 
til she can present a sketch of it. On the 4th 
May, 1812, Jos6 Castro, the ex-prefect, certi- 
fies that in 1839 he granted the land to Bar- 
cenas provisionally,- and that the expediente 
ought to be amongst the papers of the pre- 
fecture. On the 6th of May, Estrada, the 
then prefect, certifies that the expediente is 
not found in his office. On the 8th May, the 
governor orders that a provisional grant is- 
sue. The petitioner presents a map, etc., 
subject to the usual reports. 

There is no reason to doubt the genuine- 
ness of these documents. They are found in 
the archives, and bear every mark of authen- 
ticity. There was also produced by the 
claimants a translation of an alleged grant, 
dated December 14th, 1841, to Teodora Soto, 
of the Canada del Hambre, "not to exceed 
three -leagues of that which shall be left over 
after the ranchos of Welsh and Martinez 
shall have been measured." This document, 
it was alleged, was delivered by the claim- 
ant to M. G. Vallejo, who caused it to be 
translated. Vallejo swears to the genuine- 
ness of the original, and he and Frisbie to 
its loss. The translator swears to the accu- 
racy of the translation. Proofs were also ad- 
duced to show occupation of the land by 
Soto from a period anterior to the date of 
the grant. The decision of this court was 
rendered at a time when the completeness 
and value of the archives, both as negative 
and positive proofs, were imperfectly under- 
stood; nor had the court then become aware 
how unreliable, in most instances, is the 
parol proof offered in support of grants of 
which the archives contain no trace. As the 
genuineness of the expediente was not ques- 
tioned, it was not considered by the court 
most probable that a grant was in fact is- 
sued in accordance with the governor's or- 
der, and that he might have deemed the 
rights of the colindantes, Welsh and Mar- 
tinez, sufficiently protected by directing the 
three leagues to be taken only out of the 
sobrante which should result after the ad- 
joining ranchos were measured. Under this 
view, it was supposed that the translator had 
mistaken the date of the grant, and that it in 
fact issued in 1S42, after the date of the 
governor's order of May 8th, of that year. 
The grant intended to be confirmed was 
therefore a supposed grant, dated subsequent- 
ly to May, 1842; but by some oversight the 
decree refers to and confirms the alleged 
grant of 1841. 

That no grant could have issued at that 
date is evident: 

1. No petition or document whatsoever, re- 
lating to such a grant, is found in the ar- 
chives. 



U. S. v. RICHARDSON (Case No. 16,156) 



[27 Fed. Cas. page 802] 



2. None was believed to exist; else, why 
consult Estrada as to a previous provisional 
concession by a prefect? 

3. Teodora Scto's own petition of May, 
1842, asking for a concession of the Canada 
del Hambre, even "tho* it be provisional," 
negatives the idea that she already had an 
unconditional grant for the same lands; as 
does also her reference to a supposed pro- 
visional concession to her husband, some 
four years before, and her entire silence as 
to an absolute grant to herself, made less 
than five months before the date of her peti- 
tion. 

4. The governor, if he made the grant of 
1841, must be supposed to have granted the 
sobrante of two ranchos, for neither of which 
a title in full property had as yet issued; and 
this without any evidence that the limits of 
those ranchos contained a sobrante of three 
leagues, or any other quantity. 

5. The subsequent grants of Pinole and Las 
Juntas omit all mention of the alleged pre- 
vious grant of the Canada del Hambre, -al- 
though the Pinole grant calls for the Canada 
as one of its boundaries, and the Las Juntas 
is bounded by the Arroyo Del Hambre. In 
the latter grant the governor is at pains to 
declare that it is without prejudice to the 
boundaries of Pacheeo, Juana Sanchez, Mora- 
ga or Martinez, but he does not mention 
Teodora Soto, who is alleged to have ob- 
tained her grant two years previously. 

For these and other reasons that might be 
adduced, I think it proved beyond a doubt 
that no grant could have issued at the date 
mentioned by Vallejo. It may be said, how- 
ever, that a grant may have issued in 1842, 
and that the translator has made a clerical 
error in copying it. But this hypothesis ap- 
pears inadmissible. In the document pre- 
sented not only is the date (December 14th, 
1841) attached, but a translation is given of 
the habilitation at the top of the page, by 
which it appears that the paper was habili- 
tated for the years 1840 and 1841. It would 
seem, therefore, that there could have been 
no mistake in the translation. That no such 
title could have issued before June 2d, 1842, 
the date of the Pinole grant, may be inferred 
from the fact that that grant makes no men- 
tion whatever of the Canada del Hambre 
rancho, though the cauada itself is referred to 
as a boundary. On the 8th of June a grant is 
made for the Rancho Boca de la Canada del 
Rinole, bounded by the ranchos of Welsh, 
Martinez, and Veleneio; but without refer- 
ence to any rancho of Soto, though it ap- 
pears that she was the daughter-in-law of 
the grantee, and then residing on the Rancho 
Boca de la Canada del Rinole. And finally, 
when, in 1844, Las Juntas was granted to 
Welsh, without prejudice to the ranchos of 
his neighbors, some of whom are expressly 
mentioned, all reference to any previous 
grant to Soto is omitted. 

It has already been shown that the grant 
of 1841,. relied on by the claimants, and the 



only one as to which proofs were offered, 
could not have been issued. It has been 
shown that the paper which was translated 
must have been dated in 1841, for it is im- 
possible to suppose that the translator would 
not only have mistaken the date, but the 
purport of the printed habilitation at the 
head of the paper, which shows it was made 
for the bienno 1840 and 1S41. The grant, 
therefore, which was translated, must have 
been a forgery. Gen. Vallejo and Frisbie 
are the only witnesses who testified to hav- 
ing seen it. The direct proof of its genuine- 
ness consists of the statements of Gen. 
Vallejo alone It follows that if any grant 
did issue subsequently to the date of the gov- 
ernor's order of May 8th, 1842, it has not 
been produced, nor has any evidence been 
taken to prove its existence. The hypothesis, 
therefore, of a grant in 1842, is an assump- 
tion wholly unsupported by proofs. The pro- 
ceedings of the government with regard to 
the three other ranchos which have been re- 
ferred to, and especially with regard to Las 
Juntas, render it highly improbable that up 
to 1844, the date of the latter grant, Teodoro 
Soto could have been known as a eolindante 
of either. But there is found in the records 
of the former government evidence which I 
cannot but regard as decisive of the fact that 
no grant could have been issued to Teodora 
Soto. On the day on which the title for 
Pinole issued, a communication was address- 
ed to the justices of the peace of Contra 
Costa, by Estrada, the prefect, in which he 
informs him that on that day he had received 
a dispatch from the secretary of state, noti- 
fying him that a title had been issued to 
Martinez for El Pinole, with all the lands per- 
taining to it, and ordering that the justices 
of the peace for San Jose\ Contra Costa and 
San Francisco be informed of the order, that 
they may make it known to those in the 
neighborhood, and particularly to Teodora 
Soto, who is to be informed that the preten- 
sion she has made to occupy the Canada del 
Hambre is not admissible, because it per- 
tains to Pinole. The genuineness of this doc- 
ument seems indisputable. It is traced to 
the possession of Estudillo, at that time al- 
calde of the district in which the land lay, 
and the borrador or office copy of the dispatch 
from the secretary to Estrada is found in 
the archives. It proves what was the final 
result of Teodora Soto's application of May, 
1842, and definitely establishes that her pe- 
tition was rejected. 

It is unnecessary to do more than refer in 
general terms to the mass of testimony 
which disproves the statement of Vallejo 
that Teodora Soto occupied the caiiada from 
the year 1829. In 1845 and 1846 she was 
living at the 'rancho of Boca del Pinole, the 
home of her mother-in-law, where she put 
up the walls of an adobe. This she would 
hardly have done if she owned three leagues 
in the immediate neighborhood. Several wit- 
nesses, who have long resided in the Canada 
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or its vicinity, testify that they have never 
heard 7 of any claim of Teodora for lands in 
the Cailada del Hambre. Another witness de- 
poses to a declaration of Teodora that she 
had no land. And numerous witnesses tes- 
tify that she went to the Canada for the first 
time in 1847. If to this be added the fact 
tliat in her deed to James she describes the 
grant as for one league, in her petition to 
the board as for two leagues, while in her 
deed to Vallejo no description whatsoever is 
given, together with the fact that Vallejo, 
when testifying before the board, was di- 
rectly interested in the claim, it cannot, I 
think, be doubted that Teodora Soto never 
obtained a grant from the Mexican govern- 
ment. The claimants of Las Juntas, being 
thus found to have the right to elect the 
quantity granted within the exterior limits, 
without regard to the alleged grant to 
Teodora Soto, it remains to be considered 
whether that right has been properly exer- 
cised. The rancho was, in 1850, surveyed 
under the direction of the claimants, and 
the exact quantity of. three leagues was lo- 
cated so as to extend from the Las Juntas to 
the straits, and embracing all the land be- 
tween Arroyos del Hambre and Nueces, from 
the mouth of each of those streams up to 
a point on the Del Hambre, some two miles 
from the town of Martinez, from which point 
a Mne was measured in a southeast direction to 
Arroyo de las Nueces, so as to include the 
house of Welsh, and to leave the sobrante or 
excess not included on the southwesterly 
side, bordering on the Reliez creek, and con- 
tiguous to the lands of Moraga. This sur- 
vey was recognized and adopted in the de- 
cree of the probate court of Contra Costa 
county, by which the lands of William Welsh 
were divided amongst his heirs. Nearly all 
the lands thus included have been sold by 
the claimants of Las Juntas; the first sales 
having been made so far back as 1849 of 
lots in the town of Martinez, situated at 
the mouth of the Arroyo del Hambre. The 
aggregate amount received by the claimants 
on these sales exceeds the sum of $66,000. 
On the lands so sold, especially those near 
the town of Martinez, the purchasers have 
made improvements to the value of more 
than 3100,000. The land excluded from 
this survey, and admitted by the claimants 
to be public land, has been in great part 
taken up as public land by settlers, who have 
made improvements thereon to the value of 
$25,000. These lands are included in the 
official surveys. It is also shown that since 
the survey of 1850, the claimants have uni- 
formly declared that they claimed no land 
outside of that survey. 

It thus appears that the claimants have, 
in the most emphatic and solemn manner, 
made their election of the three leagues 
granted to them; that important interests 
have grown up and large expenditures on 
the faith of that election, not only by the 
purchase and improvement, at great expense, 
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of lands within the survey, but by the set- 
tlement and improvement under the laws of 
the United States, of lands without it. No 
objections to the location of the grant thus 
elected by the claimants of Las Juntas are 
suggested on the part of the United States, or 
of the owners of the adjoining ranchos, ex- 
cept, of course, the claimants under the con- 
firmation to Teodora Soto. As the latter, for 
the reasons already given, cannot be heard, 
there seems no reason why the important 
interests which have vested under the loca- 
tion adopted by the claimants at so early a 
date, should now be disturbed. I think, 
therefore, that the official survey of Las 
Juntas should be rejected, and the land sur- 
veyed in accordance with the claimants' sur- 
vey of 1850. 

The objections to the official survey of El 
Pinole remain to be considered. It appears 
from the expediente that in August, 1834, 
Martinez presented a petition to the commis- 
sioners on colonization, setting forth that in 
1823 he had obtained a grant for the place 
called "Pinole y Canada del Hambre," and 
that he had lost or mislaid it. The commis- 
sioners recommended that the papers be re- 
turned to him, that he may make his applica- 
tion in due form. The same proposition was 
presented to the departmental assembly. In 
the report of the committee on colonization 
and vacant lands, it is noticed that Martinez 
had represented to them that he was in pos- 
session of the place called Pinole and Cana- 
da del Hambre, along the Straits of Carquinez; 
that he had lost or mislaid the title issued to 
him by Arguello, in 1832. They therefore 
propose "that the papers be returned to him, 
that he may present the same in due form." 
This report was approved by the assembly. 
On the 10th November, 1837, Martinez pre- 
sented his petition to the governor, setting 
forth that in 1823 El Pinole was granted to 
him, but that the paper had long since been 
lost or mislaid; that he was therefore oblig- 
ed to present a second petition for the place 
already solicited, being three leagues, but 
that now, from the increase of his cattle, it 
was necessary that there should be granted 
to him one sitio more, so that he may have 
an extension of four leagues; that although 
this may appear considerable, yet the greater 
'< part is not fit for pasturage, being composed 
of rocky hills and swamps. "The better por- 
tion is on the side of the 'Siscar,' and the 
Caiiada del Hambre," wherefore he asks that 
his petition be granted as charged by the su- 
preme government in the annexed document. 
The document annexed is an order from the 
president of Mexico, directing the governor 
to grant to Martinez the lands solicited. On 
the 25th December, 1837, the governor refers 
Martinez' petition to the ayuntamiento of 
San Francisco, reminding them that the 
petition is for four leagues. On the 10th 
September, 1838, the ayuntamiento reported 
favorably to the petition for a grant of four 
leagues. On the 1st June, 1842, the gov- 
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ernor makes his decree of concession in 
which he declares Martinez owner of the 
place called "El Pinole," having for limits 
the mouth of the Caiiada del Pinole, thence 
eastwavdly with the same to the Corral de 
Galinde, from this point to the Canada del 
Hambre, and along it (por ella) to the Straits 
of Carquinez, and terminating at the month 
De la Canada del Pinole on the Bay of San 
Francisco. The final title issued on the same 
day. It describes the land in the same terms 
as the decree of concession. The third con- 
dition declares its extent to be four square 
leagues, a little more or less, as explained on 
the disefio, and it directs the magistrate who 
shall give the possession to cause it to be 
measured, reserving the surplus to the na- 
tion for its convenient uses. On the same 
day the communication heretofore referred 
to was addressed to the justice of the peace 
of Contra Costa and San Francisco, directing 
that Teodora Soto be informed that the pre- 
tensions to the Caiiada del Hambre were in- 
admissible, as the land belonged to Martinez. 
The decree of confirmation describes the 
boundaries precisely as they are given in the 
grant. No quantity is specified, but the usu- 
al reference, for greater certainty, is made to 
the map and expediente, and to the deposi- 
tion of W. A. Richardson. It is contended that 
the grant is by metes and bounds, and that 
all the land within the exterior limits should 
be surveyed to the claimants. But this claim 
seems to me wholly inadmissible. It had 
never been considered by this court, that 
when the grant mentioned a certain quantity 
of land, adding the words "poco mas 6 
menos,"— "a little more or less,"— any great- 
er excess over and above the quantity spe- 
cifically mentioned could pass than a mere 
fractional part of a league, which was the 
common unit of measurement. Such seem- 
ed the reasonable, though, of course, some- 
what arbitrary, interpretation of the phrase 
alluded to, and such an operation was at- 
tributed to it in those cases only where all 
the exterior boundaries were well defined, 
and where the proceedings showed that the 
governor intended to grant all the land with- 
in the limits specified, and where it appeared 
that the quantity within those limits exceed- 
ed the number of leagues mentioned only by 
such an excess as might reasonably be deem- 
ed to have been contemplated and provided 
for by the introduction of the words "poco 
mas menos." But this view was held by 
the supreme court to be erroneous, and the 
words "poco mas 6 menos" were entirely dis- 
regarded, as "having no place in a system 
of surveys like the American." The quanti- 
ty embraced within the exterior limits of El 
Pinole is about seven leagues,— nearly twice 
the quantity mentioned in the grant. It is 
plain, then, that neither the previous ruling 
of this court nor the decisions of the supremo 
court would authorize the confirmation of 
this claim for a greater quantity than four 
leagues. 



It is said that the case of U. S. v. Rosa 
Pacheco [22 How. (63 U. S.) 225], is an au- 
thority for the confirmation of the whole 
tract; but the cases are essentially different. 
In that case, not only were all the boundaries 
distinctly mentioned, but the governor was 
informed by the petition and by the reports 
of the informing officers (by whom testimony 
was taken as to the extent of the land) that 
the tract solicited was two leagues in length 
by about two leagues, or little more or less, 
in width. With this information he proceeds 
to grant "the tract solicited," specifying all 
its boundaries; and the grant in that form 
was approved by the departmental assem- 
bly. In making out the title, however, the 
draughtsman, it would seem, by a clerical 
error, mentioned in the condition that the 
land was of the extent of two leagues. The 
supreme court held that all these circumstan- 
ces showed an Intention to grant a tract of 
the dimensions reported to the governor, and 
confirmed the tract to four leagues. But in 
this case all the proceedings show that quan- 
tity, and not boundaries, was the prominent 
idea in the governor's mind and in that of 
the grantee. The petition, as we have seen,, 
states that the former grant, which had been 
lost, was for three sitios, but that he now 
asks for an additional sitio; that its extent 
asked for may seem large, but that the- 
greater part is unfit for pasturage, etc. In 
his order of reference to the ayuntamiento, 
the governor is careful to remind them that 
the quantity solicited is four leagues. In the 
report of the ayuntamiento, the quantity of 
four leagues is again referred to; and, final- 
ly, in the grant, the extent of land granted 
is again specified as four leagues, "a little 
more or less," and it is ordered to be meas- 
ured, the surplus to remain to the nation for 
its convenient uses. It will be perceived 
that this case is almost the converse of that 
of Rosa Pacheco, £or here the intention to 
ask for and to grant a definite quantity of 
land is apparent throughout the whole pro- 
ceedings. To permit, under such circumstan- 
ces, a tract of land, of nearly double the ex- 
tent solicited, to be taken from the public do- 
main, seems to me wholly inadmissible. The 
decree of the board does not restrict the con- 
firmation to any specified quantity; but, in 
their opinion, the deposition of Richardson 
is referred to as showing that there are not 
more than four leagues in the grant. The 
omission, therefore, to restrict the confirma- 
tion to the quantity mentioned in the grant 
is evidently due to the reliance placed on 
the erroneous statement of Richardson, the 
claimant's own witness, as to the extent of 
land included within the exterior limits. 

I think it clear that the claimants are only 
entitled to four leagues of land, to be located 
within the exterior limits of ,the grant at 
their election. For the reasons already as- 
signed with regard to Las Juntas, the elec- 
tion of the claimants of El Pinole cannot 
now be controlled by the representatives of 
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Teodora Soto. The exterior boundaries, with- 
in -which the election is to be made remain 
to be considered. The only serious question 
appears to be with regard to the eastern 
boundary. The boundaries mentioned in the 
grant are: the mouth of Canada del Pinole,, 
thence eastwardly with the same to the Cor- 
ral de Galinde, and from this point to the 
Caiiada del Hambre, and along or through 
it ("por ella") to the straits, and terminating 
at the mouth of "El Pinole." It is urged 
that by the terms of the grant, and from the 
language of the petition, it is plain that the 
land was bounded by, but did not include, 
the Canada del Hambre. In the last act of 
the expediente given in the printed brief filed 
by the counsel for Teodoro Soto the petition 
is translated so as to read that: "The ex- 
tent of land solicited appears large; but the 
greater part is not fit for pasturage, being 
composed of stony hills and marshy lands. 
The last sitio solicited lies in the direction 
of the Siscar and Canada del Hambre, which 
is the place the cattle most resort to, as is 
known to all the neighbors." But this trans- 
lation is evidently inaccurate. Martinez 
makes no mention of the last sitio. He says 
the quantity of land may appear too great; 
but the greater portion is unfit for pastur- 
age. The best part is on the side of the Sis- 
car and Canada del Hambre, etc. The pe- 
titioner had already mentioned that his last 
grant from Arguello had been for three 
leagues, "which were the Canada del Pinole 
and that called 'Del Hambre/ on the Straits 
of Carquinez, and looking toward the Bay 
of Sonoma, as far as the mouth of the Cana- 
da Pinole," as shown by the accompanying 
map. This same land he again solicits, with 
the addition of another sitio. On the., map, 
the Canada del Hambre is distinctly repre- 
sented, and its name inscribed upon it. That 
the sitios first granted included that caSada 
is expressly stated in the petition, and it is 
also stated that owing to the loss of his doc- 
ument he is obliged to present a new peti- 
tion for the same place. The excuse assign- 
ed for asking for the large quantity of four 
leagues is that the greater portion is un- 
available, the best part being on the side of 
the Siscar and the Del Hambre. It is plain 
that he could not have intended to exclude 
from his application lands embraced in his 
previous grant, and which he specifies as 
the best part of the tract solicited in his sec- 
ond application. Tbe grant has been trans- 
lated as bounding the lands by the Canada 
del Pinole, thence eastwardly with the same 
to the Corral de Galinde, thence to the Cana- 
da del Hambre, thence to the straits, and 
thence to the mouth of the Canada del Pi- 
nole. But, in fact, the grant does not call 
for the cailada as a boundary on such terms 
as would exclude it. The language is, "from 
that point (i. e. the Corral de Galinde) to the 
Canada del Hambre, and through it or along 
it to the straits,"— precisely the same expres- 
sion as is used with reference to CaSada del 



Pinole, which is on all hands admitted to be 
included in the grant 

Looking at the terms of the grant alone, 1 
can see no reason why both cafiadas must 
not be excluded if either be, for both are 
mentioned as boundaries, and the line is said 
to run with respect to each, "por ella" or por 
"la misma." But even if the intention of 
the petitioner or that if the governor were 
doubtful, the document issued on the same 
day, in which it is ordered that Teodora Soto 
be informed that her application for the 
Canada del Hambre is inadmissible, as that 
that Canada belongs to Pinole, would seem 
to be decisive. If, in addition, we consider 
that on the diseno of Las Juntas the Arroyo 
del Hambre is distinctly delineated as the 
boundary between the two ranchos,the lands 
to the west of it being inscribed "Terreno de 
Martinez," together with the fact testified to 
by all the witnesses that the Arroyo del 
Hambre was universally recognized as form- 
ing the common boundary line of El Pinole 
and Las Juntas, no doubt can, I think, be 
entertained, that portion of the CaSada del 
Hambre lying to the west of the arroyo was 
included within the exterior limits of the 
Pinole. 

It is said that if any of the cafiada be in- 
cluded all must be, and the adoption of the 
arroyo as a boundary is purely arbitrary. 
The Canada in question is a long and narrow 
valley, not exceeding, in average width, a 
few hundred yards. Throughout the greater 
part of its course the Arroyo del Hambre, 
after entering the caSada, flows along the 
base of the eastern hills, leaving by far the 
larger portion of the valley on the west of it. 
The adoption, therefore, of a well known 
object like an arroyo as the boundary would 
be most natural, as it left almost all the 
caSada to Martinez, and satisfied the call of 
his grant, which required him to run through 
it "por ella" to the straits. In the subse- 
quent grant for Las Juntas, the arroyo is 
expressly designated as the boundary of the 
latter, and the line so fixed has been recog- 
nized and adopted from that day to this. It 
appears to me, therefore, that the claimants 
of Pinole have the right to locate four 
leagues of land at their election, within the 
exterior limits, as ascertained in this opin- 
ion, viz., the Cafiada del Pinole, thence along 
or through it to the Corral de Galinde thence 
to the Arroyo del Hambre, thence to the 
straits, and thence along the bay to the 
mouth of the Canada del Pinole. When their 
election shall have been made, the enquiry 
will still be open whether they have exercis- 
ed their right conformably to the rules and 
principles by which the right of election, in 
such cases, is governed. 
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UNITED STATES v. RICHARDSON. 
[See Case No. 36,156.] 
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Case Wo. 16,158. 

UNITED STATES v. RICKETTS. 
[1 Cranch, C. C. 164.] i 

Circuit Court, District of Columbia. June 

Term, 1804. 

Assault — Accomplice. 

If a man be present, and encourage an assault 
and battery, he is a principal. 

Assault and battery upon Robert Aber- 
crombie, a constable [by Benjamin Ricketts]. 

Mr. Mason, for the United States, moved 
the court to instruct the jury, that if the 
defendant was present and aiding, abetting, 
or encouraging the assault and battery, he 
was a principal. 

Mr. Jones, for defendant, contended that 
it was necessary he should have been pres- 
ent, and aiding, and abetting, and encoura- 
ging. 

THE COURT (nem. con.) gave the instruc- 
tion. 1 Hawk. P. C. 58; 2 Hawk. P. C. 438; 
2 McNally, Ev. 524. 



Case Wo. 16,159. 

UNITED STATES v. RICKETTS. 

[2 Cranch, C. C. 553.] * 

Circuit Court, District of Columbia. April 
Term, 1825. 

Administrators — Devastavit — Screty on Col- 
lector's Bond — Judgment. 

1. If the administrator of the surety in a 
collector's bond pay away the assets of his in- 
testate in payment of the intestate's debts, be- 
fore notice of the claim of the United States, 
such payment is not a devastavit. 

2. The United States, in an action upon a col- 
lector's bond, cannot obtain judgment against 
the surety for more than the penalty of the 
bond. 

Debt upon the official bond of C. Simms, 
late collector for the port of Alexandria, in 
the penalty of $10,000, and in which bond 
the defendant's intestate, J. T. Ricketts, was 
a surety. The defendant had paid away the 
assets of the estate of his intestate, J. T. 
Ricketts, in the payment of his debts, be- 
fore notice of the claim of the United States 
for the balance due by the collector to them, 
amounting to $17,000. 

Mr. Hewitt, for defendant, contended that 
the payment of the debts of the intestate, 
by his administrator, the defendant, was not 
a devastavit, and cited the case of U. S. v. 
Fisher, 2 Cranch [6 U. S.] 390, where Chief 
Justice Marshall, in a note, gives his own 
opinion that such a payment, without notice, 
is not a devastavit. 

The question being submitted, this court 
was unanimously of the same opinion, and 
also that in this action the judgment could 
not exceed the penalty of the bond. 

Mr. Swann, U. S. Dist. Atty. 

Hewitt, Mason & Taylor, for defendant. 

i [Reported by Hon. William Cranch, Chief 
Judge.] 



Case Wo. 16,160. 

UNITED STATES v. RICO et al. 

[Hoff. Dec. 48.] 

District Court, N. D. California. Jan. 25. 
1862. 

Mexican Land Grant— Confirmation of Claim 
— Conclusiveness. 

[In a proceeding to correct a survey under the 
act of 1860, the district court has no jurisdic- 
tion to review and reverse the final decree, 
whereby the genuineness and validity of the 
claim was established.] 

[Claim of Prancisco Rico and J. A. Castro to 
the Rancho del Rio Estanislao, comprising elev- 
en leagues of land in Stanislaus county. On ob- 
jections to the survey.] 

HOFFMAN, District Judge. The claim in 
this case was confirmed by the board, and that 
decision was affirmed in this court, though not 
without much doubt as to the genuineness of 
the title papers. Case No. 16,161. An appeal 
was taken to the supreme court, which was 
subsequently ordered to be dismissed by the at- 
torney general. The usual stipulation was 
thereupon made by the district attorney, and 
an order entered vacating the order granting an 
appeal, and allowing the claimants to proceed 
under the decree of this court as under final 
decree. A survey of the land confirmed has ac- 
cordingly been made, and it was returned into 
court on the application of the United States, 
pursuant to the provisions qf the act of 1860. 
On the return of the survey objections to it 
were filed, and the parties permitted to take 
proofs. 

The only objection presented on the part of 
the United States is, that the grant is false and 
fraudulent, and the signature of the governor 
and seals upon the papers forgeries. Proofs in 
support of this allegation have been taken, and 
the question is now presented, whether these 
proofs are -admissible, and whether the court 
has jurisdiction, at this stage of the cause, to 
reopen it for further proofs, and to review and 
reverse the decree heretofore rendered. 

It may be observed that the proofs offered 
are of a nature to leave no doubt as to the 
fraudulent character of the claim, and if the 
court has jurisdiction to receive them, and de- 
cree accordingly, the claim must certainly be re- 
jected. It must also be mentioned that the 
present parties in interest are innocent, bona 
fide purchasers, who paid a large considera- 
tion in money after the dismissal of the ap- 
peal and the filing of the consent of the dis- 
trict attorney that the claimants might proceed 
under the decree of this court, as under final 
decree. 

The point is thus presented in the strongest 
form in which it could arise. On the one side, 
an unquestionably fraudulent claim confirmed 
by a decree of this court, which has become 
final by express stipulation and consent; and 
on the other side, the rights of innocent third 
parties, who have acquired their interests and 
parted with their money relying on the suppos- 
ed final adjudication of the court. Prior to the 
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decision of the supreme court in the case of U. 
S. v. Fossatt [21 How. (62 TJ. S.) 445], it had 
been supposed, both by the bench and the bar, 
that the jurisdiction of this court was limited to 
deciding on the validity of claims, together with 
such questions, as to extent and boundary, as 
might be incidentally presented; but that the 
location and survey were to be determined by 
the surveyor general, under the instructions of 
the proper executive department of the govern- 
ment In the case referred to, it was decided 
by the supreme court that this court has the 
power- to direct a survey to be made, and to 
review and correct the surveys of the surveyor 
general, made in pursuance of its decree; and 
the court declares that "the jurisdiction of the 
district court over the cause does not terminate 
until the issuance of a patent conformably to 
its decree." U. S. v. Fossatt, 21 How. [62 TJ. 
SJ 450. 

It is contended that the supreme court have, 
by this declaration, in effect affirmed the juris- 
diction of the district court over the whole 
cause until the patent is issued, and that it has 
power at any time prior thereto to re-open it 
for proofs on a proper showing, and to review 
and reverse the decree it may have previously 
entered. But such I do not consider to be the 
true construction of the language of the su- 
preme court. 

L The doctrine enunciated by the supreme 
court, though it embraced in general terms 
all cases, must have more especially referred 
to the case before them. If, then, the con- 
struction of their language contended for be 
wholly inadmissible with respect to the case 
under consideration, it follows that it would 
be equally inadmissible with reference to oth- 
er cases. The claim of Fossatt had already 
been finally passed upon by the supreme 
court. By its decree, delivered at a previous 
term, it had been adjudged to be valid to the 
extent of one league, to be taken at the elec- 
tion of the grantee or his assigns, within the 
southern, eastern, and western boundaries 
mentioned in the grant, and this court was di- 
rected to declare those boundaries. The 
boundaries within which the league was to be 
taken were accordingly declared by this 
court, but no survey was made and approved, 
nor was the precise location of the league 
fixed by its decree. On appeal, the supreme 
court held that the decree of this court declar- 
ing the three external boundaries of the tract 
within which the league was to be taken was 
not a final decree, but that the league be sur- 
veyed and located by the surveyor general, 
under the direction of the court. In answer 
to the objection that this court had no means 
of ascertaining the specific boundaries of the 
confirmed claim, and no power to enforce the 
execution of its decree, the supreme court ob- 
served, in effect, that the court had power 
to enforce the execution of its decree by the 
surveyor general, and added that its jurisdic- 
tion over the cause did not terminate until 
the issuance of a patent conformably to its 
decree. 
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It will be perceived that the principle thus 
laid down referred exclusively to the jurisdic- 
tion of the court to enforce a decree admitted 
to be final; and it merely affirmed its right 
to take such further proceedings to secure 
the due execution of its decree as might be 
necessary. But it could not have been in- 
tended to declare that in that case this court 
would have had the authority to reopen the 
cause and to take further proofs as to the 
validity of the grant, or the extent of the 
granted land, and to reverse the solemn adju- 
dication of the supreme court by which those 
questions had been finally determined. If 
then, the language of the supreme court can- 
not be interpreted, as is claimed, with refer- 
ence to the case before it, neither can it be 
so interpreted with reference to other cases. 

It is urged that the fact that this court 
has jurisdiction, after decree and survey, to 
correct the latter, proves that the whole 
cause remains sub judice until patent issued, 
that the decree is therefore not a final de- 
cree, but that it may be vacated or modified, 
on a proper showing such as would authorize 
the granting of a re-hearing, or have to file 
a bill of review, and that the purchasers 
from the confirmee are bound by the rules 
applicable to all purchasers pendente lite. 
It has already been shown that the supremo 
court could not, in the passage referred to, 
have intended to declare that its own ad- 
judication could be reversed by this court, 
and that therefore the power over the cause, 
which was held not to terminate until the issu- 
ance of the patent, must be taken to mean 
not the power over the whole cause, includ- 
ing every question of validity and authen- 
ticity already determined by that court or 
the supreme court, but power to enforce 
the execution of the decree, and to control 
and modify the action of the surveyor gen- 
eral under it. 

That the decree of this court, affirming the 
validity and extent of the claim,- is a final 
decree, is evident from the fact that every 
appeal which has yet been taken to the su- 
preme court, and passed upon without ob- 
jection, has been from such a decree. It is 
therefore too late to say that those decrees 
were not final at least in the sense of being 
appealable. Again, the surveyor is, by law. 
authorized to survey claims which have 
been "finally confirmed." Unless, then, the 
decree confirming the claim be a final de- 
cree or confirmation, no survey can regular- 
ly be made, and yet until a location be made, 
and the lines run, the court is without the 
means of making any other decree than the 
general decree of confirmation. It is plain, 
therefore, that this decree is regarded by the 
law as the final decree of confirmation un- 
der which the survey is to be made, and 
this is evidently the view of the supreme 
court, as explained in the case of Hendricks* 
v. Castro, 23 How. [64 U. S.] 442. In that 

case it is stated that "though in the Case 

of Fossatt it was held that if questions of 
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a judicial nature arose in the settlement of 
the location and boundaries of grants the 
district court was empowered to settle those 
questions upon a proper case, submitted to 
it before the issue of a patent, yet that it 
was not expected that the surveyor would 
make returns to the district court in every 
instance, nor was it implied that the valid- 
ity of a survey depended on the recognition 
of that court or its incorporation into a de- 
cree of the court." 

From these observations it is clear that 
the interposition of this court may be in- 
voked in a proper ease to arrest a location 
by the surveyor general in its final decree, 
yet its interposition is not in every case 
necessary; that the survey is valid* if not 
objected to, and the decree of the court re- 
mains not only its final decree, in a technic- 
al sense, but its last act in connection with 
the clause. Again, the proceeding by which 
this survey has been brought into court has 
been taken under the provisions of the act 
of 1860, by which the power of this court 
to correct surveys as declared by the su- 
preme court to exist, was regulated and de- 
fined. By the provision of this act only 
those surveys made by the surveyor, under 
the provisions of the thirteenth section of 
the act of 1851, can be ordered to be re- 
turned, and these surveys must be, as has 
been already remarked, of lands finally con- 
firmed. The fourth section provides that on 
the return of the survey evidence may be 
taken as to any matters necessary to show 
the true and proper location of the claim; 
and the court is authorized to approve the 
survey, or to correct and modify it, and the 
surveyor to cause a new survey to be made 
in obedience to the direction of the court. 
It is clear that this act in no manner au- 
thorizes or contemplates the introduction of 
evidence as to any matters except those 
necessary to show the true location of the 
claim which has been confirmed, and the 
power of the court is limited to making a 
decision upon the correctness of the survey, 
and giving the proper instruction to the sur- 
veyor. AH testimony, therefore, relating to 
the validity and authenticity of the claim, is, 
in a proceeding under the act of 1860, clearly 
inadmissible. If, then, the meaning of the 
supreme court in the passage cited from its 
opinion in U. S. v. Fossatt were doubtful, the 
subsequent definition and regulation by statute 
of the power of the court as to surveys made 
after final decree must be taken as a 
restriction of its jurisdiction to the matters 
specified in the statute, and as a legislative 
definition of the extent and nature, and mode 
of exercise, of its power after final decree. 
But the meaning of the supreme court, as ex- 
plained by Hendricks and Castro, cannot, I 
think, be mistaken, and it merely affirms the 
jurisdiction of this court to enforce the exe- 
cution of the final decree of confirmation, for 
the exercise of which the subsequent statute 
prescribes more precise regulations. The 
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proceedings under the act of 1860 are, there- 
fore, closely analogous to a bill in equity, 
filed to enforce the execution of a decree. 
In such case it is clear that the original 
decree, though obtained by fraud, cannot 
be set aside, except by original bill, nor can 
the fraud be set up on the answer to the 
bill to enforce it. 16 Cal. 550, 551; Cald- 
well v. Giles, 1 Riley, Eq. 120 [2 Hill, Eq. 
548]; 1 Bland, 120; 4 J. J. Marsh. 497; 1 
Sandf. Ch. 103; Daniell, Ch. Prae. 1788; 2 
Hill, Eq. 548. 

It is conceded that this court has no ju- 
risdiction to entertain a bill of review under 
the special powers conferred by the stat- 
ute in this class of cases. But even if it 
had, and if this was an application for leave 
to file such a bill, it is not clear that it ought 
to be granted. 

This claim was presented to the board in 
March, 1853. It was presented to a tribunal 
instituted for the sole object of ascertaining 
the validity of claims of the class to which 
it belonged. The genuineness of the title 
papers was, of course, the first question to 
be inquired into. After an investigation ex- 
tending over a period of more than two 
years and a half, the board decided that the 
papers were genuine. The case was ap- 
pealed to this court, and an opportunity af- 
forded to the United States for further in- 
vestigations and additional proofs. On the 
tenth day of November, 1856, more than 
three and a half years after the appeal, the 
claim was confirmed in this court, with evi- 
dent reluctance, and doubt as to the author- 
ity of the title papers. It would not be 
easy to convey a clearer intimation that the 
case required further investigation than was 
contained in the opinion of this court. An 
appeal to the supreme court was taken. It 
remained pending, for on the 1st April, 1857, 
the district attorney, under instructions from 
the attorney general, withdrew the appeal, 
and formally consented, in writing, that the 
decree of this court should stand as the final 
decree of confirmation. It was after the 
abandonment of the appeal, and the filing of 
this consent, that the present owners effect- 
ed their purchase. They are not denied to 
have been innocent purchasers for a large 
consideration in value. 

The evidence of fraud and forgery which 
it is now sought to introduce is derived 
from the archives of the former government. 
These archives have, since the commence- 
ment of the suit, been in the possession of 
the United States. They would at any 
time, if carefully examined, have afforded 
incontrovertible proofs of the true character 
of this claim. The fact that the seal known 
as the "Limantour seal" is forged, was 
proved In court in November, 1857. It was 
probably discovered sometime previously. 
It was therefore known to the United States 
less than six months after the dismissal of 
the appeal,— nearly five years have elapsed 
since the decree became final by consent,— 
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and nearly four years since the spurious- 
ness of the seals was detected. 

Under all these circumstances, it may well 
be doubted whether a court, possessing full 
equity powers, would suffer a bill of review 
to be filed. The United States, as a suitor 
in court, is bound by the rules and principles 
which determine the rights of individuals. 
For more than three years and a half, dur- 
ing which this case was pending before the 
board and the d'strict court, the United 
States have omitted to present testimony as 
to the principal points in issue, which a dili- 
gent search could have obtained. No new 
document has been discovered, nor any new 
evidence suddenly brought to light. A com- 
parison has merely teen made between the 
seals on papers, and those on others admit- 
ted to be genuine- Of both the United 
States was, from the beginning, the appoint- 
ed custodian. Though apprised by the opin- 
ion of this court that the case was open to 
the gravest suspicions, the United States 
have, through their appointed agents, formal- 
ly acknowledged the validity of the claim, 
and consented that the deeree confirming it 
should be treated as final. Under these cir- 
cumstances, I think it more than doubtful 
whether a bUl of review could be permitted 
and a decree obtained, the effect of which 
would be to divest the title of those who 
have parted with their money on the faith 
of the formal acknowledgment of the govern- 
ment that the claim was valid, and the de- 
cree of confirmation not only final but just. 
12 Johns. 521; 3 Yes. 448; 5 Johns. Ch. 550; 
Daniell, Oh. Prac. 1726; [Thomas v. Harvie] 
10 Wheat. [23 U. S.] 14G; Massie v. Graham 
[Case 'No. 9,263]; 1 Barb. Ch. 273. 

But whatever be the true view to be taken 
of this question, it is enough to say that in 
a proceeding to correct a survey, under the 
act of 1860, this court has no jurisdiction to 
review and reverse the final decree whereby 
the genuineness and validity of the claim 
have been established; and this whether the 
final decree is that of the board or this court, 
which has become final by the dismissal of 
the appeal, or is the decree of the supreme 
court. 

No other objection being made, the survey 
is approved. 



Case No. 16,161. 

UNITED STATES v. RICO et al. 

[Hoff. Land Cas. 161.] i 

District Court, N. D. California. June Term, 
1856. 

Mexican Land Grant— Confirmation. 

This claim, though subject to suspicion as to 
the bona fides of the grant, must be confirmed 
on the testimony presented. 

[Claim of Francisco Rico and J. A. Castro to 
che Rancho del Rio Estanislao, comprising 

i [Reported by Numa Hubert, Esq., and here 
reprinted by permission.] 



eleven leagues of land in Stanislaus county; 
confirmed by the board of land commission- 
ers, and appeal taken by the United States.] 

William Blanding, U. S. Arty. 
Jeremiah Clarke, for appellees. 

HOFFMAN, District Judge. The claim in 
this case was confirmed by the board of com- 
missioners. We have examined the testimony 
contained in the transcript, and, though there 
is room for doubt as to the genuineness of the 
grant, we have found nothing to justify us in 
reversing the decision on the ground that it 
is a forgery. It is true that a fatality not 
usual seems to have attended this grant, for 
not only do the signatures of Jimeno and 
Micheltorena present a somewhat suspicious 
appearance, but the expediente, which might 
have confirmed or dispelled doubts as to the 
authenticity of the grant, has been lost while 
in the custody of an officer to whom such 
documents were not ordinarily entrusted. 
But whatever doubts may be suggested by 
these and other circumstances, we are met 
by the positive testimony of witnesses who 
saw the grant executed, as they swear, and 
one of whom actually drew it up. The board 
who heard the witnesses testify, and who had 
other means of judging of their credibility 
than this court possesses, confirmed the claim; 
and the case has been submitted to this court 
without argument or observation of any kind 
on the part of the United States. No addi- 
tional testimony has been taken since the de- 
cision of the commissioners, and we are left 
to confirm or reverse the decision of the 
board, with only such light as to the merits 
of the case as is afforded by a perusal of the 
transcript To pronounce this grant a for- 
gery, we should entertain something more 
than a suspicion as to its genuineness; and as 
the board, who saw the witnesses and exam- 
ined the original grant, confirmed the claim, 
we do not feel authorized to reverse its deci- 
sion. A decree of confirmation must there- 
fore be entered. 



Case No. 16,162. 

UNITED STATES v. RIDDLE. 

[4 Wash. 6. C. 644.] i 

Circuit Court, E. D. Pennsylvania. April 
Term, 1827. 

Seamen — Authority of Master— Assault— Evi- 
dence— Leaving Mate in Foreign Port. 

1. Indictment against the master of a ship 
for an assault with intent to kill, and for ma- 
liciously forcing the mate on shore at a foreign 
port, and leaving, him there. To support the 
first count, an" intention to kill is essential; 
it is not sufficient if it was merely to punish 
or to torture. 

i [Originally published from the MS. of 
Hon. Bushrod Washington, Associate Justice 
of the Supreme Court of the United States, 
under the supervision of Richard Peters, Jr., 
Esq. 
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2. The second offence may be committed al- 
though no physical force was used; as if the 
mate left the ship under a well founded fear 
of his life had he remained on board. 

The defendant was tried by the same jury 
upon two indictments. One was for an as- 
sault committed at sea by defendant, master 
of the ship, on his mate, with intent to kill. 
The other for maliciously, and without justi- 
fiable cause, forcing the mate of his ship on 
shore at Batavia, a foreign port; and leav- 
ing him there. 

WASHINGTON, Circuit Justice (charging 
jury). That, upon the first indictment, the 
jury must be satisfied, not only that the as- 
sault was committed after the 3d of March, 
1825, when the act of congress was passed; 
but that the intention with which the assault 
was made was to take the life of the person 
assaulted. If the jury should believe that it 
was made with intent merely to give pain, 
or to torture the person assaulted, however 
cruelly, the defendant cannot be found guil- 
ty; unless they are also satisfied that the in- 
tention was to kill, that being the offence 
stated in the indictment. 

Upon the second indictment, the offence 
may be committed, although no actual, phys- 
ical force was used in putting the mate on 
shore; as if he left the ship under a well 
grounded fear of danger to his life from the 
defendant if he continued on board to per- 
form the return voyage. Mere general ill 
treatment by the defendant, committed on 
the mate, on the outward voyage, would not 
amount to that kind of moral force which 
would bring the case within the tenth sec- 
tion of the act of congress of March 3, 1825, 
c. 65 [4 Stat. 115]. 

The jury acquitted the defendant, on both 
indictments. 



Case Ho. 16,163. 

UNITED STATES v. EIGSBY. 

[2 Cranch, C. O. 364.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1822. 

Larceny — Indictment. 

In larceny, "one silver coin of the value of 

fifty cents," is a sufficient description of the 

property stolen. 

[Cited in Com. v. Gallagher, 82 Mass. (16 

Gray) 240; Porter v. State, 26 Fla. 56, 7 

South. 145.] 

The defendant [Eliza Rigsby] was con- 
vinced of larceny. 

Mr. Hewitt, for defendant, moved in ar- 
rest" of judgment, that "one silver coin of 
the value of fifty cents of the goods and 
chattels of one John Kinchelow," is too 
vague and uncertain a description of the 
property stolen. It does not state the value 

i [Reported by Hon. William Cranch, Chief 
Judge.] 



in the current money of the United States, 
or of any other country. 

THE COURT (THRUSTON, Circuit 
Judge, absent), after looking into precedents, 
overruled the motion. 



Case "No. 16,164. 

UNITED STATES v. RILEY. 

[5 Blatchf. 204.] i 

Circuit Court, S. D. New York. Feb. 13, 
1864. 

Criminal Law — Former Jeopardy — Province of 
Jury — Arguments of Counsel — Constitu- 
tional Law— Internal Revenue Laws. 

1. Where a jury was empanelled and sworn, 
to try an indictment, before the defendant had 
been arraigned or had pleaded to the indict- 
ment, and that jury was dismissed, and, aft- 
er the defendant had pleaded, a new jury 
was empanelled and sworn, by whom the in- 
dictment was tried, and the defendant was 
convicted: Held, that the defendant was not 
twice put in jeopardy by the proceeding. 

[Cited in Disney v. Com., 5 S. W. 361.] 

2. In the courts of the United States, the 
jury are not the judges of the law, in a criminal 
case. 

[Cited in State v. Burpee, 65 Vt, 28, 25 Atl. 
972.] 

3. The case of U. S. v. Morris [Case No. 
15,815], cited and approved. 

4. On the trial of an indictment, it is proper 
for the court to require the question of the 
constitutionality of the act on which the in- 
dictment is founded, to be argued to the court, 
instead of to the jury. 

[Cited in Sparf v. U. S., 156 U. S. 79, 15 
Sup. Ct. 284.] 

5. On the trial of an indictment for carry- 
ing on the business of a retail dealer in liquors, 
on a day named, without having taken out a 
license therefor, as required by the internal 
revenue law, evidence is competent, of the sale 
of a glass of liquor on the next subsequent day, 
from a store long occupied by the defendant, 
and in a bar room therein fitted up as a re- 
tail liquor shop. 

6. An internal revenue law, which lays an 
uniform tax, and provides for its collection, in 
territory where forcible resistance to its col- 
lection shall take place, as soon as such resist- 
ance shall be put down, is not open to the objec- 
tion that the tax laid is not uniform through- 
out the United States. 

7. Congress has power to pass a law imposing 
a license duty on those who are engaged in a 
business which is a subject of police regulation 
by the states. 

The defendant [James Riley] was indicted 
for a misdemeanor, in carrying on the busi- 
ness of a retail dealer in liquors, without 
having taken out a license therefor, as re- 
quired by the act of July 1, 1862 (12 Stat 
432), commonly known as the "Internal Rev- 
enue Act," and by the amendments to that 
act made by the act of March 3, 1803 (Id. 
713). The defendant was convicted, and 
now moved for a new trial. 

E. Delafield Smith, U. S. Dist, Atty. 
John McKeon, for defendant. 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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SHIPMAN, District Judge. I will notice 
the grounds urged on the motion for a new 
trial in this case, in the order in which they 
have been presented to the court 

The first is, that, after a jury had been 
empanelled and sworn, they were dismissed 
from the bos and a new jury was empan- 
elled and sworn, which tried the cause. It 
is insisted that the defendant was twice 
put in jeopardy, by this proceeding. The 
facts are these: The jury was empanelled 
and sworn, by inadvertence, before the pris- 
oner had been arraigned, or had in any man- 
ner answered to the indictment. The pris- 
oner was, in contemplation of law, coram 
non judice. The proceeding in empanelling 
the jury at that time was a mere nullity. 
The defendant could not have been required 
to proceed to trial. It was, therefore, not 
merely in the discretion, but it was the 
duty, of the court, to disregard the irregular 
proceeding, and, after the prisoner had been 
arraigned and had pleaded to the indict- 
ment, to direct the jury to be empanelled 
in the regular order. No injury was done 
to the defendant. The jury which tried 
him were drawn from the whole panel, in- 
cluding all those who had been irregularly 
sworn. The defendant had not been put in 
any jeopardy. No step had been taken in 
the proceedings, that affected him, or that 
could, in any manner, have resulted in touch- 
ing his rights. No case has been cited 
which would warrant the claim set up by 
the defendant, that he has been put twice 
in jeopardy. Courts have some discretion 
in protecting the administration of justice, 
and they have gone much farther, in the 
exercise of that discretion, than the court 
went in this case. U. S. v. Morris [Case No. 
15,815]. The motion on this ground cannot 
be sustained. 

The second ground upon which a new trial 
is asked is, that the court refused to in- 
struct the jury, that they, and not the court, 
were judges of the law, in criminal cases. 
This is no new question in the courts of the 
United States. Whatever may have been 
the views of some of the judges of those 
courts, in the early days of the republic, it 
is well understood, that the settled practice 
of those tribunals has, for many years, been 
in accordance with that followed on this 
trial. Nor does this view of the law rest, as 
the counsel for the defendant seems to sup- 
pose, on the single decision of Mr. Justice 
Story, in the case of U. S. v. Battiste [Id. 
14,o45], cited and criticized on the argu- 
ment. The same question was considered 
at length, after full argument, by that emi- 
nent jurist, Mr. Justice Curtis, in the case 
of U. S. v. Morris [supra]. In a luminous 
and able opinion, he considers the state of 
the English law at the time of the adoption 
of the federal constitution, and conclusively 
shows, that, when that constitution was 
founded, it was the settled rule of the com- 
mon law, that, in criminal eases, the court 
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decided the law, and the jury the facts. He 
also shows, that the legislation of congress 
has proceeded on the idea that such was the 
law, for, the 6th section of the act of April 
29, 1802 (2 Stat. 159), provides, that, in case 
of a division of opinion between the judges 
of the circuit court, on any question aris- 
ing in a criminal case, such question may 
be certified to the supreme court, "and shall, 
by said court, be finally decided," and that 
"the decision of the supreme court, and 
their order in the premises, shall be remitted 
to the circuit court, and be there entered of 
record, and shall have effect according to 
the nature of the said judgment and order." 
Mr. Justice Curtis well puts the question: 
"Now, can it be, after a question arising 
in a criminal trial has been certified to the 
supreme court, and there, in the language 
of this act, finally decided, and their order 
remitted here, and entered of record, that, 
when the trial comes on, the jury may right- 
fully revise and reverse this final decision?" 
I think but one answer can be given to this 
question, and, if it were an open one, I 
should have little hesitation in overruling 
the claim of the defendant in this case. But 
I regard it as already authoritatively set- 
tled, and I cannot conclude this brief refer- 
ence to the law, in more impressive and fitly 
chosen words, than those with which the 
learned judge closes the opinion which I 
have already cited: "A strong appeal has 
been made to the court by one of the de- 
fendant's counsel, upon the ground that the 
exercise of this power by juries, is import- 
ant to the preservation of the rights and lib- 
erties of the citizen. If I thought so, I 
should pause long before I denied its exist- 
ence. But a good deal of reflection has con- 
vinced me, that the argument drawn from 
this quarter is really the other way. As 
long as the judges of the United States are 
obliged to express their opinions publicly, 
to give their reasons for them, when called 
upon in the usual mode, and to stand re- 
sponsible for them, not only to public opin- 
ion, but to a court of impeachment, I can 
apprehend very little danger of the laws be- 
ing wrested to purposes of injustice. But, 
on the other hand, I do consider that this 
power and corresponding duty of the court, 
authoritatively to declare the law, is one of 
the highest safeguards of the citizen. The 
sole end of courts of justice is to enforce the 
laws uniformly and impartially, without re- 
spect of persons or times or the opinions of 
men. To enforce popular laws is easy. But, 
when an unpopular cause is a just cause, 
when a law, unpopular in some locality, is 
to be enforced there, then comes the strain 
upon the administration of justice; and few 
unprejudiced men would hesitate as to 
where that strain would be most firmly 
borne. I have entered thus at large into 
this important question, in the course of a 
jury trial, with unaffected reluctance. Hav- 
ing been directly and strongly appealed to, 
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and finding that no judge of any court of 
the United States had, in any published 
opinion, examined it upon such grounds that 
I could feel I had a right to repose on his 
decision without more, I knew not how to 
avoid the duty which was thus thrown upon 
me. My firm conviction is, that, under the 
constitution of the United States, juries, in 
criminal trials, have not the right to decide 
any questions of law; and, if they render a 
general verdict, their duty and their oath 
require them to apply to the facts, as they 
may find them, the law given to them by the 
court." 

The third error alleged is, that the court 
required the counsel to argue the question 
of the constitutionality of the law under 
which the defendant was indicted, to the 
court instead of the jury. It is difficult to 
see what error there could be in this. The 
main question, as to the branch of the court 
to which belonged the power of deciding the 
law of the case, had been determined, and 
it would seem that ordinary regularity and 
decorum would require that the argument 
on that question should be addressed to that 
branch of the court which was to decide it, 
instead of to the one which had no rightful 
power over it. The court certainly under- 
stood the counsel, when the question was 
raised on the trial, to acquiesce entirely in 
this view of the matter. But, in any aspect 
of the question, the court is of opinion, that 
the direction given, to argue the question of 
the constitutionality of the law to the court, 
was no more an error, than it would have 
been to direct the counsel to go to the jury 
on the facts. While the jury are the ex- 
clusive judges of the fact, the court is the 
exclusive judge of the law, and the orderly 
and decorous conduct of a trial would seem 
obviously to indicate, that the arguments of 
counsel upon each of these features of the 
case, should be severally addressed special- 
ly to that branch of the tribunal to which 
their decision appertains. 

The fourth ground on which this motion 
rests is, that the court allowed a witness to 
give evidence of a specific sale of liquor by 
the defendant, at his place of business, after 
the day alleged in the indictment. The in- 
dictment was for carrying on the trade or 
business, &c. It was, in the nature of the 
case, a continuous transaction, and, al- 
though a day had to be alleged, the exact 
time is never material, in such a case, on 
the proof. The evidence of this witness 
went to the jury, with caution from the 
court, that the fact of the sale made on the 
day testified to by him, was not conclusive 
proof of the fact alleged in the indictment, 
bur only tended to prove it. The day alleged 
was the 6th of June, and the witness stat- 
ed, as I find from my minutes, that the 
transaction alluded to by him took place on 
or about the 7th. The fact went to the jury 
with the remark of the court, addressed to 
them, that the fact testified to was only to 



be regarded by them, so far as it tended to 
prove the business carried on by the defend- 
ant at the place in question, on or before 
the 6th of June. The fact that the defend- 
ant sold the witness a glass of liquor on the 
7th, from a store long occupied by him, and 
in a bar room in that store, fitted up with 
all the paraphernalia of a regular retail 
liquor shop, certainly tended to prove that 
the same business was carried on there the 
day before. 

The fifth and last ground on which a new 
trial is asked, is the allegation that the act 
requiring the license to be taken is repug- 
nant to that clause of the constitution of 
the United States which provides, that "all 
duties, imports, and excises shall be uniform 
throughout the United States." The court 
is referred to the 37th section of the act, 
which recognizes the well known fact, that 
the execution of the law might be resisted, 
and even temporarily prevented, within the 
limits of some states or other territory of 
the United States, and provides for the col- 
lection of the tax as soon as the de facto au- 
thority of the government should be re- 
established therein. But this recognition of 
this possible and probable state of things 
by congress, furnishes no valid objection to 
the law itself. The law is uniform, and 
thereby conforms to the constitution. Its 
validity does not depend on the celerity or 
uniformity with which it can be executed in 
some disturbed districts of the country. Tax 
laws, both state and national, are required 
to be uniform. This is an elementary prin- 
ciple of legislation, resting upon the solid 
foundation of justice. But it is a novel 
doctrine that a law, uniform in its provi- 
sions, can be annulled by the refusal of a 
portion of those on whom it is designed to 
operate, to comply with its provisions. If 
this notion were to prevail, civil commo- 
tion, or foreign invasion, within a small dis- 
trict of the country, would paralyze the gov- 
ernment, and repeal the fundamental law 
upon which its existence depends. The very 
resistance of this defendant thus far to the 
law, shows that its execution has not been 
uniform; but it would not be soberly argued 
that this fact has the remotest effect upon 
the validity of the act itself. The recogni- 
tion of the fact by congress, in the act it- 
self, that its execution might be forcibly 
delayed in some parts of the country, by 
combinations of individuals, until they 
should be put down by arms, can no more 
affect its binding force, than could the recog- 
nition of the fact that its execution might 
be delayed by this defendant, or any num- 
ber situated like him, until its enforcement 
upon him or them should be effected through 
the power and according to the forms of a 
judicial tribunal. 

Some suggestions were made, on the ar- 
gument, as to the power of congress to pass 
a law imposing a license duty on those who 
are engaged in a business which is a sub- 
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ject of police regulation by the states. Tliese 
questions have been disposed of by Mr. Jus- 
tice Nelson, and. therefore, require no dis- 
cussion in this place. 

I have given the questions raised in this 
case as full an examination as the brief time 
since the argument yesterday would allow, 
and am entirely satisfied that the motion 
should be overruled on all the grounds. 



Case No. 16,165. 

UNITED STATES v. RINDSKOPF et al. 

[6 Biss. 259; 1 N. Y. Wkly. Dig. 223; 21 Int. 
Rev. Rec. 326; 8 Chi. Leg. News, 9.] 1 

District Court, W. D. Wisconsin. Dec, 1874. 

Internal Revence Laws — Conspiracy — Overt 
Acts — Vesue of Trial. 

1. Conspiracy, under the revenue act of 
March 2, 1867 [14 Stat. 471], is a combination 
between two or more persons to effect the 
purpose declared by the aet to be illegal. The 
agreement may be expressed or implied, and 
the gist of the offense is the illegal conspiracy, 
the particular manner in which it was done, or 
to be done, not being material. 

[Cited in TJ. S. v. Dennee, Case No. 14,948.] 

2. It is not essential that any but the leading 
conspirator know the exact part which another 
was to perform. 

3. If two are shown to have conspired, the 
acquittal of others jointly indicted does not pre- 
vent the conviction of such two. 

4. The fact that the overt acts charged and 
proven were severally criminal, is no answer 
to an indictment for conspiracy, and an overt 
act, in itself criminal, may be proven, to show 
the existence of the conspiracy charged. 

[Cited in U. S. v. Bayer, Case No. 14,547.] 

5. Many eases cited and commented upon. 

6. The defendants may be tried in any dis- 
trict where the overt acts were committed. 

The defendants [Samuel Rindskopf and oth- 
ers] were indicted for conspiracy under sec- 
tion 30, Act March 2, 1867. It was alleged in 
the indictment that Alexander L. Rogers was 
the owner of a distillery at Middleton, and 
for the purpose and with intent to defraud 
the United States out of the tax upon the 
spirits manufactured thereat, conspired with 
Samuel Rindskopf, liquor dealer, of Milwau- 
kee, Albert Mueller, his distiller, and James 
W. Bull, store-keeper at said distillery, to aid 
and assist him in carrying out such purpose; 
and that they did, in pursuance thereof, man- 
ufacture, dispose of, and defraud the govern- 
ment out of the tax upon large quantities of 
spirits manufactured thereat, and setting 
forth the various and illegal means and de- 
vices used for that purpose. 

Before the trial commenced a nolle pros- 
equi was entered as against the defendant 
Alexander L. Rogers. On the trial against 
the other defendants, he was called as a wit- 
ness, and testified that he went into the busi- 
ness for the purpose and with the intent to 

i [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission. 1 N. Y. Wkly. 
Dig. 223, contains only a partial report.] 
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manufacture illicit spirits; that after he had 
commenced, he went to Milwaukee and saw 
Rindskopf, and there told him, in substance, 
that he was engaged in manufacturing illicit 
spirits, and that he could get them from the 
still or government warehouse to his rectify- 
ing house without paying taxes, but he did 
not know how to get them from there upon 
the market, and asked Rindskopf to assist 
him, and that Rindskopf then told him he 
would go in with him and take the wines, and 
pay him Chicago prices, less twenty-two 
cents, which he was to retain as his share of 
the speculation or risk; that Rindskopf told 
him how to proceed to get them to his house, 
to wit, that he (Rogers) should put them in 
new barrels at the rectifying establishment, 
and get the gauger here to gauge them as 
whisky, and put on whisky stamps and ship 
them to his firm as- such; and that they 
would receive them at the depot, and pay for 
them at the prices named. And he further 
stated that, under that agreement, he sent 
to them highwines under such false labels, 
from time to time, and that they were receiv- 
ed and paid for upon the terms of that agree- 
ment; stating the mode and amount of two 
of the payments. Rogers stated that after 
that he continued to manufacture illicit spir- 
its, and that Mueller was the distiller and di^ 
the work, or superintended it, and that Bull, 
the store-keeper, had full knowledge of it, and 
received from him $1W per montn for neg- 
lecting his official duty, and permitting him to 
use what material he wished, and to take the 
spirits from the warehouse without payment 
of the tax. He further stated that, after 
some trouble with the revenue officers in Feb- 
ruary, he was ordered to send them two- 
stamp goods, and, if not detected, he would 
not enter them on the books. 

Henry Lacher, another witness, testified 
that he had charge of the rectifying house 
under Rogers first, and afterwards under 
Rogers & Bunker, and that spirits were often 
received at the rectifier and dumped, upon 
which the government tax had not been paid, 
and described the means adopted to accom- 
plish that purpose, particularly, and that such 
spirits or highwines were afterwards placed 
in other barrels and marked whiskies, kim- 
mel or bitters, and stamped by the gauger 
either as whisky at 66 or 68 proof, or as bit- 
ters, no proof, and that they were shipped by 
rail to Rindskopf Bros., Milwaukee; that they 
were entered on their book at the rectifier ac- 
cording to the gauger's mark, and Rindskopf 
Bros, were charged with them at the market 
rates for such goods. This, he said, con- 
tinued up to about the 11th of February, when 
he changed and shipped them as highwines 
with two stamps, but that they were, with a 
few exceptions, got out of the warehouse and 
placed in stamped barrels and no tax paid 
thereon. He further said that he received 
statements of sale and account and that they 
were paid for as highwines at the rate stated 
by Mr. Rogers, to wit: Chicago prices and 
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twenty-two cents off; that those statements 
and letters accompanying were returned to 
Mr. Rindskopf at his request after seizure. 
Other testimony was given sustaining and 
corroborating these general facts. 

J. C. Kenney, for the United States. 

H. S. Orton, Geo. B. Smith, P. L. Spooner, 
Gregory & Pinney, G. W. Goodwin, and H. 
M. Lewis, for defendants. 

HOPKINS, District Judge (charging jury). 
The defendants were indicted under section 
30 of the act of March 2, 1S67 (United States 
revenue laws), for a conspiracy. This section 
reads as follows: "If two or more persons 
conspire, either to commit any offense against 
the laws of the United States or to defraud 
the United States in any manner whatever, 
and one or more of said parties to said con- 
spiracy shall do any act to effect the object 
thereof, the parties to said conspiracy^ shall be 
deemed guilty of a misdemeanor, and on con- 
viction thereof shall be liable to a penalty of 
not less than one thousand dollars, and not 
more than ten thousand dollars, and to im- 
prisonment not exceeding two years." 14 
Stat. 4S4. The act declares what illegal pur- 
poses constitute a conspiracy. But in con- 
struing it, it becomes necessary to ascertain 
what is meant in this act by conspiracy. It 
may be defined as an agreement or combina- 
tion between two or more persons to effect 
the purpose declared by the act to be illegal,— 
to do one of the things prohibited in the act. 
The indictment here in substance charges 
the conspiracy to be to defraud the United 
States out of the tax upon certain spirits to 
be distilled at the distillery of Alev<>"der L. 
Rogers, in Middleton. 

In the first count the charge of an agree- 
ment to manufacture illicit spirits at that 
place is expressly alleged. In other parts it 
is also alleged that the agreement was to do 
so by breaking seals and stamps placed upon 
certain tubs, and to use them unlawfully for 
the purpose of manufacturing illicit spirits. I 
have ruled during the trial that the gist of the 
offense was the illegal conspiracy to manu- 
facture, and that the particular manner in 
which it was done, or to be done, was not the 
material question in the case; that the ques- 
tion to be determined under this count was 
whether there was a conspiracy between the 
parties to manufacture and remove spirits so 
manufactured without the payment of the 
lawful tax, to defraud the United States. 
Now the question is, did the parties, or any 
two of them, enter into a scheme to illegally 
manufacture spirits, with intent to defraud 
the government out of the tax by law im- 
posed thereon. If they did, it constituted a 
conspiracy within the meaning of the act 
above mentioned, and on that question it is 
immaterial whether a seal or stamp was 
broken or not. 

In order to charge the parties as conspir- 



ators, I do not think it necessary to prove an 
express agreement between all the parties to 
do the illegal act. It would be enough if you 
should find that all of them had the same 
illegal purpose in view and each acted a cer- 
tain part to accomplish or tending to accom- 
plish it. But you must be satisfied that each 
had the same common design and acted to 
carry such design into effect In other words, 
if you should find that Rogers' purpose was 
to unlawfully manufacture spirits and re- 
move the same from his distillery, and place 
them upon the market without paying the tax 
thereon, and that as a part of such corrupt 
purpose, he induced the storekeeper, Bull, to 
abstain from doing his official duties, so that 
he could obtain the material contrary to law, 
to use for such purpose, and employed Muel- 
ler, his distiller, to secretly manufacture the 
same into spirits, and, to assist him in his un- 
lawful purpose aforesaid, employed Lacher to 
receive and conceal such spirits in the rectify- 
ing establishment of said Rogers, and by an 
agreement with the defendant Rindskopf , and 
at his suggestion, Lacher and the govern- 
ment gauger were employed to place said 
spirits into other barrels and gauge them as 
whisky and other articles of less proof, and 
then ship them under such false and fraudu- 
lent stamps to the defendant, or to the house 
of which the defendant was a partner, and 
that said defendant personally knew of their 
receipt under such false labels and stamps, 
and concealed or aided in concealing such 
facts, to defraud the government, and for the 
purpose of enabling the said Rogers to de- 
fraud the government, out of the legal tax 
thereon and share the proceeds with him,- 
you might be at liberty to infer from these 
facts that the parties acting for the common 
purpose were all guilty of conspiracy. It 
would not, in such a case, be necessary to 
show that the parties had any previous ac- 
quaintance, or, with the exception of Rogers, 
knew of the exact part the other was to per- 
form. In such a case, each might be consid- 
ereu a co-conspirator with Rogers, and being 
so, would be responsible for his acts in carry- 
ing out the illegal purposes. And if you 
should find such acts to have been done in the 
carrying out of such illegal purpose, and that 
the illegal purpose was common to all, you 
would be authorized to find that the conspir- 
acy was established as to all. If they knew 
the intention of Rogers, in procuring them to 
do such acts, to be to defraud the govern- 
ment, and that their acts respectively aided 
and assisted him to "carry into effect such il- 
legal purpose, and that they did the several 
acts to them assigned, on purpose to enable 
Rogers to successfully carry out his illegal 
designs, it would be a conspiracy as to all of 
such parties, if their overt acts are satisfac- 
torily proven. 

In determining the question of conspiracy, 
Rogers may be reckoned as one, so that if 
either of the others conspired with him to do 
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the acts alleged in the indictment, although 
you might find that the other defendants did 
not conspire with them, you might find that 
one guilty under this indictment, provided the 
overt act to effect it is satisfactorily proven. 

The defendants were all found guilty by the 
jury. 

On Motion for New Trial and in Arrest of 
Judgment. 

HOPKINS, District Judge. The defend- 
ants having been convicted by the jury of the 
conspiracy charged against them, now move 
the court for a new trial and in arrest of judg- 
ment, and have, in the argument in support 
of the motion, mainly relied upon the follow- 
ing points: (1) That the court erred in its 
charge as to what constituted a conspiracy; 
(2) that as the overt acts set out and proven 
were severally criminal, and the parties com- 
mitting them were liable to a specific punish- 
ment, after such acts had been performed the 
parties could not be held liable for a con- 
spiracy to do them; and (3) that the verdict 
is against evidence. 

The first two are those mainly relied upon. 
As to the first, after listening to the able and 
ingenious argument of the learned counsel, 
and after a careful and critical re-examina- 
tion of my charge on the question, I am thor- 
oughly satisfied that I correctly instructed the 
jury on that point The instruction and charge 
on that question is supported and warranted 
by the following authorities: Rex v. Cope, 1 
Strange, 144; People v. Mather, 4 Wend. 260 
et seq; Rex v. Parsons, 1 W. Bl. 392; Gard- 
ner v. Preston, 2 Day, 205; U. S. v. Cole [Case 
No. 14,832]; Com. v. Warren, 6 Mass. 74; 
Reg. v. Murphy, 8 Car. & P. 297; 3 Greenl. 
Ev. § 93; 2 Bish. Cr. Law, § 187. 

The law upon the second point I find too 
well settled and uniform against the defend- 
ants to be at this time questioned. The fact 
that each of the overt acts constitutes an of- 
fense is no answer to this indictment for con- 
spiracy. Upon a charge of conspiracy, an 
overt act, which is itself criminal, may be 
proven, to show the existence of the con- 
spiracy charged. Conspiracies, from their 
very nature, are usually entered into in se- 
cret, and are consequently difficult to be es- 
tablished by direct evidence. It has been, 
therefore, universally held that they may be 
inferred from circumstances. The common 
design is the essence of the charge, and may 
be shown by circumstances and the acts per- 
formed by the different alleged conspirators; 
and the fact that the several acts constitute 
separate criminal offenses, does not exonerate 
the parties from the crime of conspiracy, or 
bar a prosecution therefor. This is sustained 
by an almost unbroken chain of authorities, 
both in this country and England. 

In Reg. v. Boulton, 12 Cox, Cr. Cas. 87, in 
court of queen's bench, before Chief Justice 
Cockburn, in 1871, although the course of re- 
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ceiving proof of the commission of the sub- 
stantial crime is not regarded as satisfactory, 
yet it is decided that such a course is legal, 
and in that case, it being a charge of con- 
spiracy to commit a felonious crime, proof of 
the commission of the crime itself was al- 
lowed. The chief justice cited and relied up- 
on the authority of the late Lord Cranworth 
in Reg. v. Rowlands, 5 Cox, Cr. Cas. 497, note. 
In that ease the parties had been indicted, not 
for the offense they had committed, but for a 
conspiracy to commit it, and the judge, after 
stating that it would have been more satis- 
factory if the parties had been indicted for 
what they had done and not for conspiracy to 
do it, stated "that the course pursued was no 
doubt legal, and, being legal," he said, "I shall 
not now step out of the path of my duty by 
speculating upon the policy that has been 
adopted in this case. It would be much more 
satisfactory to my mind if parties had been in- 
dieted for that which they have directly done, 
and not for having previously conspired to do 
something, the having done which is proof of 
the conspiracy. It never is satisfactory, al- 
though undoubtedly it is legal." I have quot- 
ed this language as expressive of my first 
view of the question when raised during the 
trial, and I can say now as I said then, that 
the better way, in my judgment, would have 
been to have indicted all parties here for the 
particular offense committed by each, but un- 
der the law it seems I have not the right to 
say they must be so prosecuted. The course 
pursued in this matter by the government at- 
torney, in the language of those cases, is "un- 
doubtedly legal," and I can, therefore, only 
consider the case as it is presented on this in- 
dictment. 

These cases, if followed, dispose of the sec- 
ond question so strenuously pressed by de- 
fendants' counsel. The case of Com. v. Kings- 
bury, 5 Mass. 106, laying down a contrary doc- 
trine, does not seem to have been followed in 
that state, for the same judge (Parsons), in 
Com. v. Warren, 6 Mass. 74, refused to arrest 
a judgment on a charge of conspiracy, where 
the overt act was a felony, and was com- 
pleted and the avails of the crime divided; 
and in Com. v. Davis, 9 Mass. 415, it is held 
that acts in execution of the conspiracy may 
be shown, in aggravation. In the case in U. 
S. v. Boyden [Case No. 14,632], being an in- 
dictment under the same act and section as 
this, this question was raised and examined 
upon principle and authority, and Judge 
Lowell, before whom it was tried, arrived at 
the conclusion that though the act concerning 
which the conspiracy was formed was com- 
pleted, and there was a specific penalty for 
doing that act, still the government could 
elect under which to proceed. This doctrine 
is also supported by People v. Mather, 4 
Wend. 259; Collins v. Com., 3 Serg. & R. 220. 
The dictum in the opinion of Senator Spen- 
cer, in Lambert v. People, 7 Cow. 103, I do 
not think entitled to much weight, as the case 
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there did not turn on any such question. In- 
deed, it is impossible to tell what principle 
was settled in that case in the court of er- 
rors. [The senators seemed to have embark- 
ed on an uncertain sea of generalities, and to 
have spent their energies in magniloquent 
declamation, better suited to the forum than 
the bench. The plain, simple sentences in 
the opinion of Chief Justice Savage in same 
case, on page 166 of same volume, are far 
more satisfactory, reasonable, and convincing. 
The law on this question is too well establish- 
ed to be now overturned.] 2 

On the other point, that the verdict is not 
supported by the evidence, I need only say 
that if the jury believed the testimony of 
Rogers and Lacher, the charge was most 
clearly made out. Assuming their testimony 
to be true, the fact of an unlawful conspiracy 
to defraud the government out of the tax up- 
on spirits to be manufactured at Rogers' dis- 
tillery, as charged, is established beyond all 
controversy. The section of the act declaring 
the conspiracy expressly provides that the 
parties may be tried in any district where the 
conspiracy is committed, or an overt act is 
done in furtherance of the illegal purpose. 
The overt acts were performed in this 
district, and the case is properly triable 
here. 

[During the trial several questions were 
raised of a technical character, as to the par- 
ticular means by which illicit manufacture 
was effected. I then overruled them as not 
tenable, and as too critical, and since that 
time my attention has been called to section 
8 of the amended practice act of 1872 (17 Stat 
198); and, if I had any doubts upon the ques- 
tions before, that section has removed them. 
The objections have not, however, been re- 
newed in this motion, ana I presume the 
counsel are satisfied that they are made un- 
availing by the section of the act above re- 
ferred to, even if they were good before its 
passage.] 2 

The motion for a new trial and in arrest of 
judgment is overruled. 



Case No. 16,166. 

UNITED STATES v. RINDSKOPF et al. 

[8 Biss. 507; 8 Reporter, 426; 11 Chi. Leg. 
News, 376.] 1 

Circuit Court, E. D. Wisconsin. April 23, 
1879. 

Assessment agaixst Distiller— Burden of 
Proof. 

1. The validity of an assessment against a 
distiller may be inquired into by defendants 
answering a bill oy the United States to sub- 
ject to the payment of such assessment, lands 
transferred to them. 



2 [Prom 21 Int. Rev. Rec. 326J 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission. 8 Reporter, 426, 
contains only a partial report.] 



2. When the defendants have rebutted the 
presumption of law as to the validity of the 
assessment the burden of proof is shifted upon 
the government to establish its validity. 

G. W. Hazleton, for the United States. 
Murphey & Goodwin, for defendants. 

Before DRUATMOND, Circuit Judge, and 
DYER, District Judge. 

DRUMMOND, Circuit Judge. This is a bill 
founded on an assessment which was made 
against [Lewis] Rindskopf by the United 
States for taxes which were due by him as 
a distiller, and for not making a true return 
of the spirits manufactured from December 
1, 1874, to July 1, 1873. It is a claim for an 
indebtedness due from him for a violation 
of the internal revenue laws, and because, 
as the bill alleges, he had incumbered his 
property fraudulently, and there was real 
estate belonging to him which could be taken 
for the debt due upon the assessment, if the 
incumbrances upon it were removed. 

The bill is filed under a special statute of 
the United States which authorizes a bill to 
be filed for the purpose of enforcing any lien 
which may exist against the property of a dis- 
tiller, or rectifier, and which declares that the 
parties in interest shall be made defendants 
to the bill, and that the case shall be heard 
by the court, and decided conformably to the 
equities. Rev. St. § 3207. 

The question for the court to determine is, 
whether this bill under the facts, is maintain- 
able; and we think that it is not. I will 
state very briefly why we have reached that 
conclusion. 

We concede that the assessment made is 
prima facie a valid assessment, and must be 
regarded as binding when made by the offi- 
cers, as required under the law of the United 
States; but while this is so, we hold that it is 
not conclusive against all parties, and that it 
is competent for those who may not be direct- 
ly affected by the assessment (as in this case 
where it is sought to make the assessment 
binding against property in which other par- 
ties claim to have an interest), to contest its 
validity. We admit that it is necessary for 
them to show that the assessment is invalid, 
and the inquiry is, whether on the facts of 
the case they have done so. We think that 
they have. The evidence shows the capacity 
of the distillery. It also shows the amount of 
returns that were actually made by Rindskopf 
to the proper officers, and that upon the re- 
turns thus made the taxes were paid. The 
capacity of the distillery is ascertained under 
the laws of the United States, and they re- 
quire that there should be a tax assessed 
against the party running the distillery to an 
amount equal to 80 per cent, of its capacity. 

It appears that, taking the capacity of the 
distillery during the six months under consid- 
eration, it was 188,630 61 /ioo gallons. Upon 
this capacity returns were made to the amount 
of 83y 2 per cent, on which the tax was paid. 
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It Is claimed there were a little over G2.000 
gallons produced which were not returned. 
Including what was returned with what is as- 
sessed, it is much greater than the capacity 
of the distillery during the time covered by 
the assessment. It is said that it was possi- 
ble for the distillery to produce this amount; 
that the capacity as fixed by the statute does 
not show the actual compass of the distillery; 
that more spirits can be produced than the 
capacity, taking the data prescribed by the 
statute, would return; but we think this is the 
position of this part of the case: that while 
the assessment is prima facie evidence of its 
validity, the defendants have presumptively 
shown by evidence that the assessment is in- 
valid; and taking the facts altogether tending 
to indicate the returns as made, in connec- 
tion with the capacity, ii they do not show 
true returns, it was incumbent on the plaintiff 
to prove that they were not true returns. In 
other words, the defendants having rebutted 
the presumption that the law makes in rela- 
tion to the validity of the tax, the burden of 
proof is shifted from the defendants to the 
plaintiff, and they must show that this as- 
sessment is a valid assessment. Now, how 
is that proposed to be done? In no other way 
than by some admissions made, it is claimed, 
by Rindskopf, in which he said he was run- 
ning "crooked whiskey" at the rate of one 
hundred barrels a week. "We think that is 
a very improbable statement, considering the 
capacity of the distillery, and what he actu- 
ally returned, and that we cannot, upon that 
ground, hold that the proof has been made out 
which it is incumbent on the plaintiff to es- 
tablish, that the assessment was a valid as- 
sessment, as against the evidence produced 
on the part of the defendants, especially when 
we consider the evidence from the employes 
of Rindskopf, all of whom state that they had 
no knowledge of "crooked whiskey" being run 
at that time. And this is stated by the store- 
keepers, as well as -the employes of Rinds- 
kopf. Rindskopf himself contradicts all these 
admissions which he is said to have made; 
and while there may be suspicion, we cannot 
decree against the interests of persons on mere 
suspicion, without competent evidence to prove 
the fact which it is alleged actually existed. 

Now, taking all these things together, we 
think the testimony of the United States has 
not satisfactorily met the proof which has 
been offered by the defendants that this was 
an invalid assessment. 

We have looked into the question of the 
validity of the mortgage made to Wirtheimer, 
and the sale, but the view we have taken of 
the ease renders it unnecessary to give an 
opinion on the validity of the mortgage and of 
the sale. 

"We hold, as the case stands, that it is want- 
ing in an indispensable requisite, namely, sat- 
isfactory evidence to show that the assess- 
ment was a valid assessment, Therefore, we 
shall dismiss the bill. 
27FED.CAS.— 52 
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UNITED STATES v. RINGGOLD. 

[5 Cranch, C. C. 378.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1837. 

Gaming — Indictment. 

1. An indictment for keeping "a faro-bank" 
is bad, unless it aver the faro-bank to be a 
common gaming-table. 

[Distinguished in Marcus v. United States, 
Case No. 9,062a. Cited in Stettinius v. 
United States, Id. 13,387.] 

2. An indictment for keeping "a certain pub- 
lic gaming-table called 'faro-bank,' " is bad. 

3. An indictment for keeping "a gaming-ta- 
ble," is bad. 

[Cited in People v. Spousler, 1 Dak. 289, 46 
N. W. 460.] 

There were three indictments against the 
defendant [Benjamin RinggoldJ. 

The first (No. 140) had only one count, 
which charged that the defendant "did keep 
a faro-bank," against the form of the stat- 
ute, &c. 

The second (No. 141) had two counts. The 
first charged that the defendant "did keep a 
certain public gaming-table called faro- 
bank." The second count charged that the 
defendant "did keep a faro-bank." 

The third indictment (No. 142) also had 
two counts. The first charged that the de- 
fendant "did keep a gaming-table." The sec- 
ond charged that the defendant "did keep a 
faro-bank." All these counts concluded, 
against the form of the statute. 

By the first section of the penitentiary act 
for the district of Columbia of 2d March, 
1831 [4 Stat. 448], it is enacted, among other 
things, "that every person who shall be con- 
victed" "of keeping a faro-bank, or other 
common gaming-table," "shall be sentenced 
to suffer punishment, by imprisonment and 
labor, for the time and times hereinafter pre- 
scribed, in the penitentiary act for the Dis- 
trict of Columbia." And by the twelfth sec- 
tion, it is, among other things, enacted, "that 
every person duly convicted" "of keeping a 
faro-bank or gaming-table, shall be sen- 
tenced to suffer imprisonment and labor, for 
a period not less than one year, nor more 
than five "years." 

Mr. Dandridge, for defendant, moved to 
quash these indictments, because neither of 
them averred that the defendant kept a com- 
mon gaming-table; and he contended that it 
was not sufficient to charge the defendant 
with keeping a faro-bank, without averring 
that a faro-bank was a common gaming-ta- 
ble. Every faro-bank is not a common gam- 
ing-table; and, unless it be, it is not indict- 
able. 

THE COURT (THRUSTON, Circuit Judge, 
absent), took time to consider. 

See the following cases, in this court, name- 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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ly: U. S. v. Smith [Case No. 16,328], at No- 
vember term, 1835; U. S. v. Cooly [Id. 14- 
859], at March term, 1836, for keeping "a 
certain gaming-table called a 'faro-bank'"; 
U. S. v. McCormiek [Id. 15,661], at the same 
term, for keeping "a certain public gaming- 
table called a 'faro-bank' "; and U. S. v. 
Smith [Id. 16,330], at the same term, who was 
indicted for taking insufficient bail on an in- 
dictment against one Miller, for keeping "a 
certain gaming-table called a 'faro-bank' "; 
and Craven's Case, Russ. & R. 14. 

In Cooly's Case, the court (nem. con.) upon 
the authority of Craven's Case, quashed the 
indictment, "being of opinion that the in- 
dictment must charge the offence to be the 
keeping either of a common gaming-table, or 
the keeping of a faro-bank; not merely a 
gaming-table called a 'faro-bank.' " In that 
case Thruston, J., suggested that the best 
way of charging the offence would be to 
charge it as the keeping of a faro-bank, the 
same being a common gaming-table. In Me- 
Cormick's Case, the court (Morsell, J., ab- 
sent,) on the authority of Cooly's Case, quash- 
ed the indictment. In Smith's Case, the 
court (Morsell, J., absent,) held, that the in- 
dictment against Miller, which was for keep- 
ing "a certain gaming-table called a 'faro- 
bank,'" did not describe an indictable of- 
fence. On the last day of the term, the 
court being full, but Mr. Key, the district 
attorney, absent on account of the illness of 
one of his family, and after the court had 
given notice that it was about to close the 
session, Mr. Dandridge and Mr. Bradley ar- 
gued the case again. They said that Mr. 
Key admitted that a faro-bank might be in- 
nocently kept, and that it is not punishable 
unless it be a common gaming-table; and, up- 
on that admission, THRUSTON, Circuit 
Judge, argued that the term "faro-bank" was 
too uncertain in itself to support an indict- 
ment. 

CRANCH, Chief Judge, said: I think the 
first count of the indictment No. 141, which 
charges that the defendant kept "a certain 
public gaming-table called 'faro-bank,' " is 
bad, upon the authority of Cooly's and Mc- 
cormick's Cases. And that the first count of 
the indictment No. 142, which charges that 
he kept "a gaming-table," is also bad, be- 
cause it is not oiiarjred to be a common gam- 
ing-table. I think the counts, charging that 
ne kept a faro-bank, are good, because the 
words "a faro-bank or other common gam- 
ing-table." necessarily imply that a faro- 
bank is a common gaming-table; so that it 
would be tautology to say a "common faro- 
bank." Nor do I think it necessary to aver 
that a faro-bank is a common gaming-table, 
because the keeping of a faro-bank is, per se, 
made an offence. If it should be averred to 
be a common faro-bank, the defendant might, 
perhaps, deny that it was common; and 
prove that guards were placed at the door to 
prevent the approach of the officers of jus- 
tice, and all others who might inform against 
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them; which class might include a large 
proportion of the community. To prevent 
such cavilling, the word "common" might 
have been, by the legislature, designedly 
omitted before the term "faro-bank," from 
abundant caution. I am of opinion that the 
counts which charge the keeping of a faro- 
bank, are good under the statute; and that 
the other counts are bad, and should be 
quashed. 

MORSELL, Cireuit Judge, not being pre- 
pared to give an opinion, the court took time 
to advise until the next term. 

At March term, 1838 THE COURT 
(CRANCH, Ghief Judge, absent,) quashed 
these indictments, because, as it is under- 
stood, neither count charged the defendant 
with keeping a common faro-bank, nor a 
common gaming-table. 

THRUSTON, Cireuit Judge, was prevented 
by severe indisposition from attending at 
this term, except a few days. 



UNITED STATES v. The RISINO DAWN. 
See Case No. 11,857. 
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UNITED STATES v. RITCHIE. 

[4 Chi. Leg. News, 139; 15 Int. Rev. Rec. 43; 
16 Am. Law Rev. 575.] * 

District Court, D. Maryland. Jan. 13, 1872. 

Salaky of State's Attokney — Liability to 
Income Tax. 

[1. One's compensation as state's attorney is 
not liable to the income tax.] 

[2. The compensation of a state officer can- 
not be applied to the satisfaction of the $1,000 
exemption from the income tax.] 

In 1869 Mr. [John] Ritchie was state's at- 
torney for Frederick county, and in assessing 
the internal revenue tax upon his income for 
that year, the assessor included as taxable 
the money received as compensation for his 
services as state's attorney. Mr. Ritchie 
took the ground that his compensation re- 
ceived as an officer of the state was exempt 
from the income tax, and declined to pay 
the portion of the tax assessed upon that part 
of his income. The §1,000 exemption, under 
the law then in force, was deducted from 
the aggregate amount returned. The govern- 
ment claimed that the salary in question 
was not exempt from the income tax; and, 
secondly, that if it were, then the United 
States could apply ?1,000 of it to the ex- 
emption clause. 

Mr. Stirling, U. S. Dist. Atty. 
Albert Ritchie, for defendant. 

GILES, District Judge, decided that under 
the case relied on by the defendant (The 
Collector v. Day, 11 Wall. [78 U. S.] 113) his 

1 {16 Am. Law Rev. 575, contains only a par- 
tial report.] 
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compensation as state's attorney was not 
liable to the income tax, that the office of 
state's attorney was established by the con- 
stitution of the state, and was one of the 
means and instrumentalities for carrying on 
the state government, with respect to which 
the powers of the state are independent of 
the general government, and that the United 
States has no more right to tax these agencies 
than the state government has to tax the 
means and agencies of carrying on the fed- 
eral government 

Judge GILES also held that the United 
States could not apply the compensation of 
a state officer to the satisfaction of the ex- 
emption alone, because that would, indirectly, 
make his income from such source liable to 
the taxation from which it is exempt; that 
to exhaust the exemption clause by taking- 
the amount out of his official income, would 
be to make it, in effect, subject to the rev- 
enue law, and to deay to a state's officer the 
advantage of the state's exemption, and that 
therefore the official income c-f defendant was 
not to be taken into consideration in the 
assessment of the tax. For these reasons 
Judge GILES held that defendant was en- 
titled to judgment 
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UNITED STATES v. HITTER et ux. 

[3 Cranch, 0. G. 61J i 

Gircuit Court, District of Columbia. Dec. 
Term, 1826. 

Administration Bonds— Necessaries Fcrnished. 

In an action upon the administration-bond, to 
recover a distributive share of the estate, the 
administrator may retain for necessaries fur- 
nished to the distributee. 

Debt on the administration-bond; breach, 
in not paying Ann Moxley's distributive 
share of the estate of John Lyon, deceased. 
The defendants [Peter Ritter and wife] 
claimed to retain for her board and educa- 
tion. 

Mr. Swann, for plaintiffs, contended that 
if the defendants had been guardians they 
would not have been allowed more than the 
income of the estate unless previously au- 
thorized so to do by the orphans' court As 
administrators, they had no right to make 
advances on account of the distributive 
share. The guardian .was the proper person 
to provide for the support and education of 
the distributee. See the Maryland testa- 
mentary law of 1708 (chapter 101, § 12). 

Mr. Key, contra, said it was not a set-off; 
it was payment in advance of the distributive 
share; and the administrator may in his dis- 
cretion make sueh advances, either to the 
guardian, Or to the distributee, and may re- 
tain therefor. Dale v. Sollet, 4 Burrows, 
2133. 

i [Reported by Hon. William Cranch, Chief 
Judge.] 



THH3 COURT said, that as this was a suit 
against the defendants, as administrators, and 
not as guardians, the law of Maryland, limit- 
ing the expenses of guardians to the income 
of the estate, did not apply; and that the 
defendants might retain for necessaries fur- 
nished to the distributee, according to her 
estate, condition, and circumstances. 

Verdict for the defendants. 



Case Wo. 16,170. 

UNITED STATES v. ROBBING 

[11 Int. Rev. Rec. 157.] 
District Court, S. D. Ohio. May, 1870. 

Attorneys — Courtesy in Argument — Attacks 

on Witnesses— Violation op Internal 

Revenge Laws. 

[1. It is disrespectful alike to jury and court 
for counsel to assume that utterly untrue impu- 
tations, wholesale abuse of witnesses uncon- 
nected with any criticism of their testimony, 
and attacks upon absent persons unknown to 
the trial, can by any possibility aid the cause 
of the defendant.] 

[2. The court comments upon the difficulties 
attending trials for violation of the internal rev- 
enue laws, and the demoralizing effects flowing 
from the evasions of law by reputable business 
firms and their employes.] 

[This was an indictment against John S. 
Robbins, for violation of the internal revenue 
laws for the purpose of evading payment of 
taxes.] 

The court first recapitulated the testimony 
that had been given in reference to the charge 
of selling tobacco without proper stamps to 
Sprague, Warner & Co., of Chicago; to Ran- 
dall, of Grand Rapids; and to Beidelbeck & 
Miller, of Davenport. As to the sales to Rob- 
ert Sprague, James P. Rothschilds, and the 
White Brothers, the court considered the testi- 
mony so direct and simple that they would 
take no pains to recapitulate it 

First, as to the charge of selling to Sprague, 
Warner & Co. The testimony for the govern- 
ment showed that this firm ordered five eases 
of tobacco, containing five caddies, each brand- 
ed "Admiration," from the defendant, and that 
in the usual course of trade, and in response 
to their order, they received the tobacco of 
that description. Subsequently, they received 
a letter from the defendant, which has been 
placed in evidence, asking pay for the tobacco. 
What the jury had to decide was whether it 
was reasonable to believe from the dray tick- 
ets, the bill of sale made out by defendant's 
clerk, the way-bills, the receiving books, and 
the testimony of Sprague, Warner & Co., that 
the defendant did send these goods in com- 
pliance with that order. If they thought the 
defendant did sell these goods, and that the 
proper stamps were not affixed, it would be 
their duty to find the defendant guilty on the 
third count. 

Next, as to the tobacco, two cases of plug- 
tobacco pieces, sold to Randall at Grand Rap- 
ids. The testimony seemed to show that up- 
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on application from Sprague, Warner & Co., 
the defendant, by his agent, Charles J. Rob- 
bins, caused the bill of sale to be made out 
in the fictitious name of E. B. Ward, dated it 
at Danville instead of Cincinnati, and sent it 
accompanying the tobacco to Sprague, Warner 
& Co., of Chicago; that defendant subsequent- 
ly wrote a letter claimed by the government 
to refer to these goods, in reference to the 
price to be paid for them; that they were 
subsequently sold to Randall, and found with 
counterfeit stamps attached in his possession 
by the government. If the jury found that 
the goods were traced from the defendant to 
Sprague, Warner & Co., from them to Ran- 
dall, and then to the authorities in Cincin- 
nati, and that they were sold by the defendant 
without the proper stamps affixed, they would 
find him guilty under the first count 

In relation to the Davenport transaction and 
the shipment of two cases of tobacco with 
counterfeit stamps to Beidelbeck & Miller, the 
court said: "One caddy of this lot had a very 
different treatment. Its history is most extra- 
ordinary, and important in this case. On the 
Sth of August, by order of the commissioner 
of internal revenue at Washington, this caddy 
was sent by the United States Express Com- 
pany to General Young, supervisor of internal 
revenue, at Cincinnati. It arrived here on Au- 
gust 10. In the meantime, the defendant had 
learned of the seizure, and had instructed his 
agent, Saunders, to go to Davenport and se- 
cure if possible the destruction of the counter- 
feit stamps. After Saunders had started and 
before he reached the depot, the defendant 
learned that his factory had also been seized 
here, and he therefore detained Saunders a 
few days for consultation. The defendant 
shortly afterward learned from Collector 
Weitzel, in some mode, that the caddy had 
been ordered from Davenport to Cincinnati. 
And I wish that Collector Weitzel, and all 
other collectors who have business to do for 
the government of the United States, would 
understand that it is not their duty to make 
communications of any kind; no matter how 
severely they may be criticised, no matter 
how much they may lose the reputation of 
being clever fellows, they should not com- 
municate in any way with persons charged 
with crime against the government. If they 
have not stability enough to be silent when 
approached by interested parties, they should 
resign their positions, and give place to others 
more competent to take care of the interests 
of the government. The details of this case 
show the effect of such communication." The 
court completed the history of the successful 
attempt to change the stamp on this caddy 
and the unsuccessful efforts of Robbins's agent 
to obtain possession of the balance of the cad- 
dies at Davenport, and instructed the jury, in 
case they found the defendant had sold the 
tobacco to Beidelbeck & Miller, to return a 
verdict of guilty on the fifth count. 

In reference to the sale to White Brothers, 
the defendant having admitted the fact that 



the goods, with second-hand stamps attached, 
were sold as charged, it would be the duty of 
the jury to return a verdict of guilty on the 
sixth count. 

Wm. Bateman, U. S. Dist. Atty., and B. 
Storer, Jr., Asst U. S. Dist Atty., assisted 
by counsellors, for the United States. 

Hollister & Butterworth, for defendant 

EMMONS, Circuit Judge, concluded his 
charge to the jury as follows: In ordinary 
eases I should have submitted this cause to 
you without other comments. But after some 
consultation, I conclude to say a word or two 
about some of the incidents of this trial. The 
character of the discussions degenerated in a 
few instances into gross accusations and the 
imputation of bad motives on the part of the 
officers of the government, such as I suppose, 
as a general rule, ought not to be tolerated in 
any case. The uniform courtesy during the 
trial of the learned counsel for the defendant, 
made me reluctant^to interrupt what, although 
in my own estimation distasteful and some- 
times very extravagant, I thought without a 
violation of duty I might suffer to proceed. 
What was said, too, was so interwoven with 
an apparent good nature and pleasantly, that, 
as each excess occurred, they came and went 
before I felt it a duty to interfere. But I 
desire most emphatically to announce that it 
must not be cited as a precedent for what in 
future trials, as a judge, I shall deem it right 
to suffer. It degrades a public trial. Neither 
jury, counsel, nor court feel that self-respect, 
nor can they maintain that condition of mind, 
necessary for the performance of their duties, 
if, by the compulsions of the law or the tol- 
erations of the bench, they are forced to listen, 
in circumstances which assume it is a legiti- 
mate part of a public trial, to an angry con- 
test where the decorum and the proprieties of 
our homes, or an ordinary business inter- 
course, are utterly wanting. It is disrespect- 
ful alike to jury and court for counsel on 
either side to assume that utterly unproved 
imputations, that wholesale abuse of witness- 
es sworn, unconnected with any criticism of 
their testimony, and attacks upon absent per- 
sons who are unknown to the trial, can by 
any possibility aid a defendant, be he guilty 
or innocent It supposes the court so con- 
stituted in both its branches as to be incapable 
of distinguishing between what alone it is 
sworn to consider on the one hand, and the 
passionate denunciations of counsel on the 
other. Although sufficiently intimated al- 
ready, I take pains to repeat that, although I 
deem the argument of the learned counsel 
for the defendant a clear violation of the rule 
I intend to enforce, still it is not so far 
from precedent in this and other courts as to 
authorize any severity of rebuke; on the con- 
trary, the general courtesy of the counsel 
during the trial so won upon the court, that it 
had much to do with what it suffered during 
the argument. There is, however, one por- 
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tion of it I wish particularly to notice. Coun- 
sel in his zeal expressed the belief that in the 
universal activity of the government assistants 
to oppress his client, they had actually poi- 
soned the mind of the court, and quite clearly 
intimated that it was too prejudiced to sit 
in the trial of the cause. This, I suppose, I 
ought not to have permitted, and hope I may 
never again have cause to consider what, in 
such a contingency, a judge, mindful of the 
usefulness and power of the court, ought to 
do. I have concluded, however, instead of re- 
buking it directly here, to answer it in a 
mode I am certain will tie more effective with 
the counsel and his client, and as influential 
as any other to teach new practitioners how 
in error they are when, in their zeal, they 
mistake an inflexible administration of the 
law for partiality and prejudice. To what I 
say, gentlemen, I ask your attention, as it has 
a practical application to your duties. You 
have before you as witnesses, men who are 
accomplices of the guilty participators in the 
offence for which the defendant is tried. This 
goes substantially to their credibility, and, so 
far as your verdict must rest upon their testi- 
mony, is worthy your consideration. Think- 
ing it not impossible that, among the various 
prosecutions for offences under this law, I 
might be called upon to enforce its penalties; 
perceiving that each offence, no matter how 
many, even twenty in the same indictment, 
compelled me to inflict a prescribed punish- 
ment for each, I felt oppressed by the conse- 
quences which might, in certain instances, re- 
sult I, therefore, conferred with other able 
and experienced judges for some mode of 
mitigating the punishment I called special 
attention to the peculiar condition of opinion 
in regard to offences against the government; 
that, for some unappreciable reason, although 
they were in fact among the most injurious 
and widely corrupting crimes, the fact was 
still beyond dispute that otherwise reputable 
men, those who would not steal their neigh- 
bor's goods or forge their names, would de- 
fraud the government by false invoices, smug- 
gling, and false stamps. I brought forward 
the extraordinary facts of this case as they 
are claimed to exist by the government, the 
procuration of the counterfeit stamps, the em- 
ployment of so many young men who had 
been taught to violate the law, and so take the 
first steps in crime, and found that while I 
could not look upon the defendant as an aban- 
doned criminal, the public would demand in 
such a case what I might in view of these 
circumstances, think should not be inflicted. 
I wished it even possible to omit the imposi- 
tion of a punishment like that due to the 
hardened criminal who, abandoning all ordi- 
nary business, lives a continuous life of law- 
lessness and crime. It was thought we dis- 
covered a mode which in some degree would 
authorize the court, without a violation of 
duty, to temper the administration of this 
same statute to the exigencies of particular 
cases. I assure this counsel that it was be- 
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cause I entertained feelings wholly at war 
with, nay, on the other extreme, of those he 
so erroneously imputed, that I so anxiously 
sought an interpretation of the law which 
would authorize a kindly and mild judgment, 
should an exigency occur- in which I should 
be called on to pronounce it And although I 
may have ever so full convictions in this case, 
either way, resulting from a careful following 
of the proof, from the fact that I cannot leave 
behind my intelligence when I ascend the 
bench, and the necessity of accepting here as 
elsewhere conclusions which are necessary 
and inevitable, it is simply unenlightened to 
impute this necessary consequence to prej- 
udice or hostility, any more than the same 
conditions should be imputed because, in view 
of the same facts, you, gentlemen, in the end 
pronounce the defendant guilty. So far forth 
as the judge can concede, without transparent 
affectation, he should do so, but while the 
jury are informed fully that the facts are for 
them, I have but little fear of doing injustice 
by a frank, unprejudiced rehearsal of them 
as they are proved, whether they defeat or 
sustain the prosecution or the defence. This 
I shall always deem it my duty to do. Wheth- 
er a mild administration of this law can ar- 
rest the wrong is uncertain. I may, by and 
by, quite change my opinions in this regard. 
That it must in some way be arrested, is most 
certain. Its injurious consequences will not 
only damage every department of business in 
which they are perpetrated, and cruelly dis- 
appoint the just expectations of the upright 
and fair dealer, but by their effects in fa- 
miliarizing with crime, work conseqences the 
most fatal in society. Every father who has 
a son must feel the danger of such influential 
and high-positioned tempters to crime. We 
may save, by good example and high teaching, 
our boys from the low haunts of vice and 
crime, but we are compelled to trust them to 
the leading and more important walks of busi- 
ness life. If they who control these stoop to 
the cowardly crimes of forgery and counter- 
feiting, and a degraded and discreditable pub- 
lic insists upon their decency and partial re- 
spectability, there is no safety anywhere for 
inexperience. The first lessons of dishonor 
and crime will be learned in the first teachings 
of the storehouse and the counting-room. 
Look over the vast ramifications of our rev- 
enue. See how it pervades all departments of 
trade, and reflect how innumerable are the 
occasions and how demoralizing must be the 
effects if leading, wealthy, influential citizens 
teach the whole body of their employees that 
perjury and fraud is justifiable, so long as its 
object is to avoid a public tax. And when 1 
doubtfully suggest that this anomalous con- 
dition of public opinion may in the outset 
somewhat temper the severity of judgment, I 
must not be understood as insinuating that I 
do not most thoroughly believe that the com- 
mission of these crimes by prosperous men of 
wealth and position, with all the corrupting 
incidents which so generally attend them, are 
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infinitely , more injurious and pervading in 
their consequences than the comparatively 
trivial evil of a secret midnight burglary, com- 
mitted by a few degraded, obscure, and un- 
influential thieves. And as in this ease I 
have, so in all others I probably shall, yield 
to an anxiety that there shall be no escape, if, 
in fact, a defendant has committed a crime 
which, in its example and influence for evil, 
is exceeded by no offence of which this or any 
other tribunal has cognizance. 

The jury found defendant guilty on the first, 
third, fourth, fifth, and sixth counts, 

[See Case No. 16,171.] 



Case No. 16,171. 

UNITED STATES v. ROBBINS. 

[15 Int. Rev. Rec. loo; 6 Am. Law Rev. 765.] i 

Circuit Court, S. D. Ohio. May 15, 1872. 

Criminal Law— Jurisdiction of Federal Courts 
— Fixe an* Imprisonment. 

[1. The word "fine," as defined by Coke, 
Littleton, Blackstoue, and Chitty, includes im- 
prisonment, unless the money is paid.] 

[2. By the practice at common law, if de- 
fendant were absent at the time of conviction, 
and the offence were finable only, the proper 
judgment was "quod capiatur"; but if he were 
present, and did not pay the fine, the judgment 
was that he stand committed to jail until 
the fine be paid.] 

[3. In cases of statutory crimes punishable 
by fine or by fine and imprisonment, the federal 
courts have an inherent power, derived from 
the common law, to sentence the person con- 
victed to confinement in jail until the fine is 
paid.] 

[Cited in Fischer v. Hayes, 6 Fed. 73.] 

[Tin's was an application by John T. Bobbins 
for a writ of habeas corpus.] 

In June, 1870, the defendant was convicted 
of sundry violations of the internal revenue 
law, viz., the 71st section of the act of July 20, 
186S [15 Stat. 156] ; and sentenced to a year's 
imprisonment, and to pay a fine of $2,000 and 
costs, and stand committed until the fine and 
costs were paid. [Case No. 16,170.] After the 
expiration of the year's imprisonment, the de- 
fendant being still detained in the Hamilton 
county jail as the fine and costs were not paid, 
the writ of habeas corpus is sued out of the 
circuit court on the ground that that part of 
the sentence which ordered the prisoner to 
stand committed until the fine and costs were 
paid, was void in law, and consequently that 
the detention was illegal. 

W. 21. Bateman, TJ. S. Atty., and Henry 
Hooper, Asst. U. S. Atty. 

Durbin Ward and Butterworth & Vogeler, 
ror petitioner. 

Before EMMONS, Circuit Judge, and 
SWING, District Judge. 

EMMONS, Circuit Judge, gave an oral opin- 
ion, promising the bar at a future time to ren- 

1 [6 Am. Law Rev. 765, contains only a par- 
tial report.] 
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der a written and detailed decision. The fol- 
lowing is a summary of the point decided: 
That the word "fine," as defined by Coke, 
Littleton, Blackstone, and Chitty, includes im- 
prisonment unless the money be paid; for, as 
stated by the former, "to a fine imprisonment 
regularly appertained." That the practice at 
common law is as stated by Chitty; if the de- 
fendant be absent at the time of conviction, 
and the offense is finable only the proper judg- 
ment is "quod capiatur"; but if the defendant 
be present and does not pay the fine, that he 
stand committed to jail until the fine be paid. 
Ex parte Watkins, 7 Pet [32 TJ. S.] 574, dis- 
tinctly recognises and affirms this doctrine. 
Kane v. People, 8 Wend. 206; Reg. v. Dunn, 
12 Adol. & E. 1241, 12 Wend. 344. 

The counsel for defendant urge that al- 
though the common law authorized the impo- 
sition of imprisonment until the fine was paid, 
this does not, at least in the states, apply to 
statutory offences; and that so far as Ohio is 
concerned, the supreme court of the state, in 
11 Ohio Reports, has decided that the com- 
mon law mode of procedure does not exist 
here. We find no such distinction as that 
urged by the learned counsel for the peti- 
tioner, which would confine the power of com- 
mitment to common law offences. On the 
contrary, nine-tenths of all the instances of its 
exercise are those of convictions under stat- 
utes. There is a long and unquestioned exer- 
cise of this right, both in England and this 
country. The eases in the Ohio Reports cited 
above, so far from denying the common law 
power concede it expressly, and only say, that 
in Ohio when the offence is statutory, they 
hold that the sentence should be confined to 
the letter of the law, and that the common 
law power is impliedly taken away or re 
Yoked. Of course it is readily granted that 
there is no common law jurisdiction of crimes 
in this court; which is a very different ques- 
tion than looking to the common law for the 
mode of proceeding in criminal cases. The 
power to commit a person eonvicted of a 
statutory offence— where the statute imposes 
a fine— to jail until the fine be paid, is, we 
think, ah inherent power in the court derived 
from the common law. 

The petition is accordingly refused. 



Case No. 16,172. 

UNITED STATES v. ROBERTS. 
[See In re Crittenden, Case No. 3,393.] 



Case No. 16,173. 

UNITED STATES v. ROBERTS et al. 

[2 N. Y. Leg. Obs. 99.] 

Circuit Court, S. D. New York. May, 1843. 

Admiralty Jurisdiction — Crimes Committed in 

Foreign Harbors — Piracy — Revolt — 

Authority op Mate. 

1. Where prisoners were indicted for an en- 
deavor to make a revolt on board of the Ameri- 
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can packet ship Burgundy, lying at the port of 
Havre in France, in an enclosed dock into 
which the tide was let at the will of the own- 
er: Held, that the circuit court of the United 
States had jurisdiction of the offence. Meld, 
also, that the admiralty jurisdiction, under the 
act of congress passed March 3d, 1835, was 
co-extensive with the English admiralty courts 
in cases when robbery or offences were com- 
mitted in creeks, harbors and ports in foreign 
countries, which robbery was done by Ameri- 
can citizens, and amounted to piracy. 

2. Under the act of 1825 [4 Stat. 115], passed 
by the American congress, the United States 
courts had jurisdiction over their own citizens 
in foreign countries for offences committed on 
tide waters. 

3. The mates of a vessel in the absence of the 
master had the command of such ship or ves- 
sel, and they could direct the whole of the 
crew to go below from the deck of the vessel 
to their berths in the night time. 

4. Where one of the crew came on deck ap- 
parently to see what the cause of a disturb- 
ance was that was then going on, when or- 
dered peremptorily to go below "and neglected 
to do so, he was guilty of disobedience of or- 
ders and might be punished under the act of 
congress for disobedience of orders and an en- 
deavor to make a revolt. 

Endeavor to make a revolt and mutiny. 

A. Nash, for prisoners. 
The District Attorney, for the United 
States. 

BETTS, District Judge (sitting as circuit 
judge). The prisoners in this case were in- 
dicted under the act of congress passed 
March 3, 1835, § 2 [4 Stat 775], for an en- 
deavor to make a revolt and mutiny on 
board of the American packet ship Burgun- 
dy, on the high seas, where the tide ebbs 
and flows within the admiralty and maritime 
jurisdiction of the United States. The ves- 
sel was a packet ship sailing from New 
York to the port of Havre in France. Cap- 
tain John Rockett was master. The pris- 
oners on their arraignment pleaded not guilty 
and moved for separate trials, whereupon 
John Roberts and William Bilson were put 
upon their trials under one panel of the jury, 
and Samuel Nicholson was tried under a 
separate panel, but at the same term of the 
court. The cause against Roberts and Bil- 
son came on for trial, and the mate of the 
vessel- was first introduced as a witness. He 
testified that the vessel arrived at the port 
of Havre, and appeared at the quay, where 
the harbor master took charge of the vessel 
under the municipal authorities of Havre, 
and the vessel was then taken to her station 
inside of the flood gates. It appeared that 
the doeks at Havre had been artificially con- 
structed by the municipal authorities of the 
town. That the earth had been first exca- 
vated to the proper depth, and then walls had 
been put up on each side of the excavations, 
and flood gates erected so that on a flood tide 
the dock became full, while on an ebb tide, 
the flood gates prevented the water running 
out, and the vessels in this manner rode in 
the water without touching the bottom. The 



Burgundy lay at a station within the dock, 
and inside of the flood gates, and discharged 
her cargo on to the quay, where were sta- 
tioned several persons night and day, known 
in France as gens d'armes, who were em- 
ployed by the French government for police 
services. Having discharged Ler cargo, she 
took in another cargo for the homeward voy- 
age, and having taken in the cargo the vessel 
was ready to pass out of the dock through 
the flood gates the next morning at the flood 
tide. In the afternoon, a box of gold coin, 
containing between 5 and 6000 dollars, was 
brought on board as a part of the cargo for 
the homeward voyage, and was stowed under 
the lock and key of the first mate, in a state- 
room adjacent to where he slept, which ap- 
peared to be a cabin under deck. This 
cabin communicated with the deck of the 
vessel by a gangway, and a house stood over 
the gangway which was locked at nights. It 
did not appear that the crew generally knew 
that the specie had been brought on board; 
indeed there was no proof on the trial that 
any one of the crew belonging to the vessel 
was cognizant of the fact that specie had 
been brought on board of the vessel. The 
mate also testified that that night the cap- 
tain of the Burgundy slept on shore, and 
that in the night, after he had retired to his 
cabin, with the specie locked up in an ad- 
jacent stateroom, he heard a noise at the 
door of the house at the head of the com- 
panion way. That some person was trying 
to burst in. He sprang out of his berth, ran 
up to the door, and the man outside was 
kicking in the panels. He unlocked the 
door, went out, and met at the door the two 
prisoners and another person who had for- 
merly belonged to the ship, but had left the 
vessel at Havre. The night was pretty dark. 
He spoke to the prisoners and ordered them 
into the forecastle. They did not obey his 
orders, and upon this state of things he 
sang out for the 2d and 3d mates. It ap- 
peared by this time that most of the crew 
had rallied on deck. He ordered them all 
below. They appeared to be noisy and 
somewhat riotous. He then clenched the 
men and began with his fists to clear the 
deck. Being a stout man, one after another 
was knocked down, and a general melee 
took place. Finally, he himself, assisted by 
the 2d mate, succeeded in capturing three or 
more of the crew, placing them on the quar- 
ter deck and tying them. The mate and 
his comrade then told the crew that no- man 
should come aft upon peril of life, and or- 
dered the crew to go to the berths at the 
forecastle. They neglected and refused to do 
so, and he and the 2d mate then took hold 
of some scantling strips which they found 
and cleared the decks. The person who was 
kicking at the door ran on to the quay and 
escaped into the town, and never was again 
seen by the witness. This evidence of the 
mate was confirmed by the 2d mate, and 
indeed some of the crew who were examined, 
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confirmed the account of breaking in the 
door, or attempting to do so, but stated that 
when they heard the noise they came on 
deck for the purpose of ascertaining what 
the difficulty was. It did not appear that all 
of the men were dressed who came on deck, 
though the prisoners were dressed if the mate 
testified correctly, when the attempt to break 
open the door was frustrated by his coming 
on deck amongst the assailants. Nothing 
distinct appeared that the two prisoners 
Roberts and Bilson had attempted or partici- 
pated in any attempt to break open the door 
leading to the stateroom, where the specie 
was stowed. The cause was summed up to 
the jury, who rendered a verdict of guilty 
against the two prisoners Roberts and Bilson; 
and then the other prisoner, Samuel Nichol- 
son, was put on trial under the indictment 
by another panel of jurors. The testimony 
in this cause was the same as in the preced- 
ing case, except Nicholson proved that he 
came on deck when he heard the noise at 
the house door. He was in his night clothes 
when he came on deck, without coat, vest, 
pantaloons or" hat, and he proved that he 
went aft to interfere with the mates only 
to see what was doing, and to protect the 
men the mates were beating and tying on the 
quarter deck. The mate testified that the 
prisoner came aft contrary to his orders, and 
after he had repeatedly ordered the crew into 
their berths in the forecastle. The mate ap- 
peared to have acted throughout with a heroic 
courage, and proved himself to be physically 
competent, when assisted by the 2d mate, to 
control the whole of the crew of the vessel. 
The various points growing out of this trial 
were reserved by the prisoners' counsel with 
liberty to make a case and move in arrest 
of judgment. The counsel summed up re- 
spectively to the jury, and they retired and 
brought in a verdict of guilty against Nichol- 
son, the prisoner. 

The counsel for the prisoners made a case, 
and moved in arrest of judgment, and the 

1st point was, that this court had no juris- 
diction of the offence charged against the 
prisoners; that it was a case not within the 
admiralty jurisdiction of the United States, 
and cited U. S. v. Wiltzburgher, 5 Wheat. [18 
U. SJ 76; U. S. v. MeGill [Case No. 15,676], 
and urged that the jurisdiction of the circuit 
court of the United States depends exclusive- 
ly on the constitution and laws of the United 
States and is territorial, and that this court 
had no jurisdiction over the present case, the 
offence having been committed within the 
enclosed dock at Havre, in the kingdom of 
France, while the vessel was fastened on 
shore to the quay. The learned counsel also 
cited Livingston v. Jefferson [Id. 8,411], in 
regard to the question of local jurisdiction, 
and again cited U. S. v. Hamilton [Id. 15,- 
290], where the prisoner was indicted for a 
larceny committed on board of an American 
ship, in an enclosed dock at the port of Havre 
in France, into which dock the water was ad- 
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mitted at the will of the owners only. The 
court held in this case that the prisoner could 
not be convicted. He also stated that in the 
case of De Lovio v. Boit [Id. 3,776], the court 
had not claimed jurisdiction so extensive as 
that claimed in the present case, and stated 
that the rule appeared to be that offences 
against the sovereignty must be committed 
within its territorial jurisdiction, and likened 
the case to one where two persons go from 
England into France and fight there, and one 
kills the other, it is not murder in England 
by the common law (3 Just. p. 4S); but in the 
present case, the court ought not to assume 
jurdisdiction, as all parties had voluntarily 
gone beyond the jurisdiction of the United 
States. 

2d point The counsel for the prisoner 
urged that Nicholson had been wrongfully 
convicted; that he was not an aider or abet- 
tor, or accessary in regard to any offence that 
the other prisoners had committed, nor had 
he been guilty of any offence under the laws 
of the United States; that the question of 
jurisdiction arose in his ease equally with 
that of the other two prisoners, and likened 
the case to one where several persons were 
in company together, and engaged in one com- 
mon purpose, lawful or unlawful, and one of 
them, without the knowledge or consent of 
the others, commit an offence, the others will 
not be involved in his guilt, unless the act 
done was in some manner in furtherance of 
the common intention. Rose. Cr. Ev. p. 167. 
So where soldiers were employed to arrest 
a man, and unlawfully broke into a house 
where they supposed he was concealed, but it 
turned out otherwise, and then some of the 
soldiers went to stealing. It was held that 
the theft was a chance opportunity of steal- 
ing after the door was broken open, where- 
upon some of the soldiers committed a lar- 
ceny, and others though present did not. and 
they were held not guilty as aiders and abet- 
tors. Id. 

To the first point the district attorney join- 
ed issue on the question of jurisdiction, and 
contended that this was a case clearly within 
the jurisdiction of the United States courts in 
admiralty, and urged that the offence had 
clearly been brought within the act of con- 
gress of 1S25 (section 5). 

To the second point, he urged that the pris- 
oner Nicholson haa" disobeyed the lawful or- 
ders of the mate, who was the commanding 
officer on board, and for such disobedience he 
ought to be punished, and having been found 
guilty by the verdict of the jury, he should 
be sentenced under the indictment. 

BETTS, District Judge, at a subsequent 
day, delivered the opinion of the court, and 
stated that under the crimes act of 1790 [1 
Stat. 112] maritime offences, triable and pun- 
ishable by the courts of the United States, 
were mostly limited to those committed on 
the high seas, and out of the jurisdiction of 
any particular state; that the act of 1S25 en- 
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larged the jurisdiction of the courts in this re- 
spect, so that offences committed on board 
vessels belonging to citizens of the United 
States while lying in any port or place -within 
the jurisdiction of any foreign state or sover- 
eign, by any person belonging to the company 
of such vessels, should be cognizable and pun- 
ishable by the proper circuit court of the 
United States, in the same way and manner, 
and under the same circumstances, as if com- 
mitted on board of such vessels on the high 
seas, and without the jurisdiction of such sov- 
ereign or state, provided that if the offender 
shall be tried for the offence, and acquitted 
or convicted thereof in any competent court 
of a foreign state, he shall not be subject to 
another trial in a court of the United States. 
The prisoners were indicted under the act of 
congress passed March 3, 1S35 (section 2), 
which declares that if the offence charged 
against them in this case, and upon which 
they have been convicted, shall be committeQ 
on the high seas, or any other waters within 
the admiralty and maritime jurisdiction of 
the United States, that the prisoner shall be 
punished by a fine not exceeding $1,500, or 
by imprisonment not exceeding five years, or 
by both, according to the nature and aggrava- 
tion of the offence; that the admiralty juris- 
diction of the United States, properly so 
speaking, extended to all places where the 
tide ebbs and flows. It has been determined 
in some of the ancient admiralty criminal de- 
cisions, that if persons, who were British sub- 
jects, and belonged to British vessels, com- 
mitted acts of piracy in any bays, harbors, 
creeks and ports while out of the realm of 
England, they might be indicted in the Eng- 
lish admiralty court, and punished for such 
offences. This law, laid down by the ancient 
EJnglish authorities, does not appear to have 
been overruled. A modern case, in effect, 
adopts and confirms it. "If the robbery be 
committed in creeks, harbors, ports, &c, in 
foreign countries, the court of admiralty in- 
disputably has jurisdiction of it, and such of- 
fense is consequently piracy." Rex v. Gillott 
(Feb. 28, 1S12; MS. case). The same accep- 
tation of the meaning of "admiralty and mar- 
itime jurisdiction" would naturally apply to 
the terms when used in the constitution or 
laws of the United States. Without the aid 
of English authority, there would seem to be 
no reasonable ground to doubt the rightful 
power and competency of the government of 
the United States to punish its own citizens 
for offences committed on board American 
vessels on tidewaters in any part of tie 
world. Congress, in the act of 1825, intended 
to exercise that power in respect to the classes 
of offences there specified. The vessel, in 
the present case, lay in an enclosed dock in 
the port of Havre, where she rode at full tide. 
The tide ebbed and flowed there. This fact 
is found by the verdict- It was a part of the 
sea. It does not appear that the prisoners 
have been tried, convicted or acquitted of this 
offence in the French tribunals. They be- 



longed to the American vessel, composed a 
part of its crew, and had been found guilty of 
the offence charged against them; and they 
are accordingly subject to punishment under 
the act of congress. To the second point, 
Nicholson might not have originally entered 
into the offence with the other prisoners, or 
been guilty of disobedience of orders; and it 
was left to the jury to determine whether he 
in any manner afterwards countenanced or 
participated in the riot on board and disobey- 
ed the orders of the mates, given for the 
maintenance of order and subordination. The 
jury have found him guilty, and the court is 
not called upon by this case, if.it has the 
power to review the verdict upon the facts. 

The question reserved for the decision of 
the court is whether the act of congress ap- 
plies to this offence, and if it does, whether 
congress had power to pass such act. Upon 
both these points the opinion of the court was 
that judgment must be rendered on the ver- 
dict against the prisoners. The indictment 
charges no robbery or attempt to commit one, 
and is limited to the riotous conduct and dis- 
obedience of orders of the prisoners, and their 
endeavor to make a revolt. 

The court affirmed the verdict, and sen- 
tenced the prisoners each to pay a fine of $50. 
and be imprisoned one year. 



Case ISTo. 16,174. 

UNITED STATES v. ROBERTSON. 

[5 Cranch, O. 0. 38.] i 

Circuit Court, District of Columbia. Nov. 

Term, 1836. 

Larceny — False Pretences. 

It is not larceny in A to receive goods under 
a false pretence that the owner had sent him 
for them, although A appropriated them to his 
own use. 

The defendant [John Robertson] went to 
B, who had sold a parcel of cigars to C, and 
pretended that C had sent for a box of them; 
upon which B delivered a box to the defend- 
ant, who sold it, and gave a false account 
of the manner in which he had obtained it 

THE COURT (nem. con.) was of opinion 
that it was not larceny. See Chit. Cr. Law, 
907: 2 Russ. Crimes, 118; and Rose. Cr. Ev. 
493. 



Case No. 16,175. 

UNITED STATES v. ROBINS. 

[Whart St. Tr. 392; 7 Am. Law J. 18; Bee, 
266.] 

District Court, D. South Carolina. 1799. 

EXTRADITION OF FUGITIVES — CONSTITUTIONALITY 

or British Treaty — Murder on TVar Vessel 
on High Seas — Jurisdiction of Court. 

[1. The 27th article of the treaty of 1794 (8 
Stat 116), between the United States and 



i [Reported by Hon. William Cranch, Chief 
Judge.] 
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Great Britain, which provides for the recipro- 
cal extradition of fugitives charged with the 
crimes of murder and forgery, is not in contra- 
vention of the constitution of the United States, 
as violating the right of trial by jury; and it 
applies to citizens of the United States who 
have committed those crimes within the juris- 
diction of Great Britain, and have afterwards 
come hither, as well as to foreigners.] 
[Cited in Re Sheagle, Case No. 12,734; Re 
Metzger, Id. 9,511.] 

[2. A murder committed on hoard a British 
vessel of war on the high seas is committed 
within the jurisdiction of Great Britain, with- 
in the meaning of the treaty; and, if the mur- 
derer is found in this country, we are bound to 
deliver him upj 

[3. In the absence of any provision in, the 
laws or the treaty in respect to which depart- 
ment of the government shall execute the pro- 
visions relating to extradition, recurrence must 
be had to the general powers vested in the ju- 
diciary by law, and by the constitution, which, 
in the 3d article, declares by express words that 
the judicial power shall extend to treaties.] 

The question before the court was ground- 
ed on a habeas corpus, to bring up Jonathan 
Robbins, who was commited to jail in Feb- 
ruary, 1799, on suspicion of having been con- 
cerned in a mutiny on board the British 
frigate Hermione, in 1791; which ended tn 
the murder of the principal officers, and car- 
rying the frigate into a Spanish port; and 
on a motion by counsel, on behalf of the con- 
sul of his Britannic majesty, that the prison- 
er should be delivered up (to be sent to Ja- 
maica for trial), in virtue of the 27th article 
of the treaty between the United States and 
Great Britain, which article runs thus: "Art. 
27. It is further agreed that his majesty and 
the United States, on mutual requisitions, by 
them respectively or by their respective min- 
isters or officers authorized to make the 
same, will deliver up to justice all persons, 
who being charged with murder or forgery, 
committed within the jurisdiction of either, 
shall seek an asylum within any of the coun- 
tries of the other: provided that this shall 
only be done on such evidence of criminality 
as, according to the laws of the place where 
the fugitive or person so charged shall be 
found, would justify his apprehension and 
commitment for trial, if the offence had there 
been committed. The expense of such appre- 
hension and delivery shall be borne and de- 
frayed by those who make the requisition 
and receive the fugitive." The commitment 
of the prisoner, and the consequent demand 
made of him by the consul of his Britannic 
majesty here, were grounded on the two fol- 
lowing affidavits: 

"South Carolina District: William Port- 
lock, a native of Portsmouth, in the state of 
Virginia, upwards of eighteen years old, ap- 
peared before me, and being duly sworn and 
examined, saith that he went out before the 
m.ist in the schooner Tanner's Delight, which 
was commanded by Captain White, who ar- 
rived here about three weeks ago; that a 
person who answered to the name of Nathan 
Robbins, came also in the said vessel before 
the mast, with him; that he, the said Rob- 



bins, is a tall man, middle size, had long 
black hair, dark complexion, with a scar on 
one of his lips; that on or about last Christ- 
mas night he was present, and heard the said 
Robbins talking, in the harbour of the city 
of St Domingo, to some French privateers- 
men who were on board the Tanner's De- 
light, when and where he informed them, in 
his hearing, that he, the said Robbins, was 
boatswain's mate of his Britannic majesty's 
frigate Hermione, when she was carried in- 
to the port of Cavillia, and added that they 
had no occasion to take any notice of that. 
And after the above time, sometimes when 
he was drunk, he, the said Robbins, would 
mention the name of the Hermione, and say, 
bad luck to her, and clench his fist. 

his 
"William X Portlock. 

mark 

"Sworn before me this 20th February, 1799, 
Thomas Hall, J. P. Q. U." 

"United States of America, South Carolina 
District, ss.: Personally appeared before me 
Lieutenant John Forbes, who, being duly 
sworn on the Holy Evangelists of Almighty 
God, deposeth, that a person confined in the 
jail of this district, who calls himself Nathan 
Robbins, but whose real name this deponent 
believes to be Thomas Nash, was a seaman 
on board the Hermione British frigate, in 
which this deponent was a midshipman from 
the 8th of February, 1797, until the 30th of 
August following, during which time the 
said Nash was personally known to this de- 
ponent; that this deponent was removed 
from the said frigate to the sloop-of-war Dil- 
igence, on the said 30th day of August, 1797; 
this deponent further deposeth, that on the 
19th of September following, he was sent on 
board the said frigate, at which time he saw 
and left the said Nash in the same station 
on board tnat vessel, as he was at the time 
of this deponent's being a midshipman there- 
in. That on the 22d day of the said month, 
the crew mutinied on board the said frig- 
ate, killed the principal officers, piratically 
possessed themselves of her, carried her in- 
to Laguyra, and there disposed of her to cer- 
tain subjects of his Catholic majesty. That 
the said Thomas Nash was one of the prin- 
cipals in the commission of the said acts of 
murder and piraey, whose conduct in that 
transaction has become known to this depo- 
nent by depositions made and testimony giv- 
en in courts martial where some of the said 
crew have been tried. John Forbes. 

"Sworn before me this 18th April, 1799, 
Thomas Bee, District Judge, South Caro- 
lina." 

The judge had received a letter some days 
before, from the secretary of state of the 
United States, mentioning, that application 
had been made by the British minister, Mr. 
Liston, to the president, for the delivery of 
the prisoner under the 27th article of the 
treaty, and containing these words— The 
president "advises and requests" you to de- 
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liver him up. This letter though not read in 
court, was shown to the counsel on both 
t sides, and is hereunto appended. 

The following certificate and affidavit were 
produced in behaJf of the prisoner: 

"United States of America, State of New 
York, ss.: By this public instrument, be it 
known to whom the same doth or may con- 
cern, that I, John Keese, a public notary, in 
and for the state of New York, by letters 
patent under the great seal of the state, duly 
commissioned and sworn; and in and by the 
said letters patent invested 'with full power 
and authority to attest deeds, wills, testa- 
ments, codicils, agreements, and other instru- 
ments in writing, and to administer any oath 
or oaths, to any person or persons,' do here- 
by certify that Jonathan Bobbins, mariner, 
who hath subscribed these presents, person- 
ally appeared before me, and being by me 
duly sworn, according to law, deposed that 
he is a citizen of the United States of Amer- 
ica, and a native of the state of Connecticut, 
five feet six inches high, and aged about 
twenty-three years. And I do further cer- 
tify that the said Jonathan Robbins, being a 
citizen of the United States of America, and 
liable to be called in the service of his coun- 
try, is to be respected accordingly, at all 
times by sea and land. Whereof an attesta- 
tion being required, I have granted this un- 
der my notarial firm and seal. 

"Done at the city of New York, in the said 
state of New York, the twentieth day of 
Hay, in the year one thousand seven hun- 
dred and ninety-five. 

"Quod Attestor, John Keese, 

"Notary public, and one of the justices for 
the city of New York. 

"Jonathan Robbins, mariner, a prisoner 
now in custody of the marshal of the dis- 
trict court of the United States for South 
Carolina, being duly sworn, saith he is 
a native of the state of Connecticut, and 
born in Danbury in that state; that he has 
never changed his allegiance to his native 
country; and that about two years ago he 
was pressed from on board the brig Betsey 
of New York, commanded by Captain White, 
and bound for St. Nichola Mole, by the 
crew of the British frigate Hermione, com- 
manded by Captain Wilkinson, and was de- 
tained there, contrary to his will, in the serv- 
ice of the British nation, until the said ves- 
sel was captured by those of her crew, who 
took her into a Spanish port by force: and 
that he gave no assistance in such capture. 

"Jonathan Robbins. 

"Sworn this 25th July, 1799. before me, 
Thomas Hall, federal clerk, and J. R. Q. U." 

The signature made by the prisoner to this 
affidavit in court, appeared to be in the same 
hand-writing as the signature to the one made 
in 1795, from which circumstance it is pre- 
sumable, that Jonathan Robbins is the pris- 
oner's real name. The body of the affidavit . 
made in New York, in 1795. was printed; 
the names, dates, signatures, &c, were filled 



up in writing; it had the notarial seal of 
John Keese, Esq. affixed; and had the ap- 
pearance of being a genuine paper, deemed 
at that day by seamen to be a protection. It 
appears, however, by the result, that these 
affidavits, and the question, whether the 
prisoner was an American, and an impressed 
seaman, or not, were, in the opinion of the 
court, altogether immaterial; as the court 
would have -felt itself bound to deliver up 
any respectable citizen of the United States, 
if claimed under the circumstances of the 
prisoner. 

Mr. Ker, against the motion, expressed his 
regret that the short time he had given to 
the consideration of the prisoner's case, did 
not enable him to pay it that attention which 
its importance required: that whether it 
were considered as simply relating to the 
prisoner, or in a more extensive view as em- 
bracing great constitutional principles, in its 
relation to the citizens of America, in either 
case it must appear as a question of the high- 
est magnitude, and requiring the most seri- 
ous discussion. Shall a citizen of America 
be tried by his country, or be delivered up lo 
a foreign tribunal? He hoped he should be 
able to show the court, that the prisoner's 
case was not within the 27th article of the 
British treaty; and if it were, that it was 
unconstitutional. The prisoner's certificate 
and affidavit, he contended, were proof of 
his having bten impressed into the service 
of his Britannic majesty. By the late pres- 
ident's proclamation of neutrality, the citi- 
zens of the United States were prohibited 
from entering into the service of any of the 
belligerent powers: that the court could not 
presume, without the colour of evidence, that 
the prisoner had violated the laws of his 
eountry, unsupported as such a presumption 
would be by any legal charge of that na- 
ture against him. Hence it follows, that 
the prisoner must have been taken forcibly 
into the service of his Britannic majesty, in 
the face of his protection, and in contempt 
of our neutrality. Let those who make the 
requisition, that he be delivered up, show 
by the ship's articles, or by" any other legal 
testimony, that he entered voluntarily into 
their service, and submitted himself to their 
discipline. If they cannot, the presumption 
is stroug in favour of the prisoner. Taking 
the point then as ceded, that he was im- 
pressed, he was warranted by the most sa- 
cred rights of nature, and the laws of na- 
tions, to have recourse to violence in the re- 
covery of that liberty, of which he had been 
unjustly and unlawfully deprived. These 
were facts proper to be submitted to a jury 
of this country; they would well know how 
to appreciate a defence of this nature, if it 
were necessary to make it. The court know, 
that in England a man would be excusable 
for murder in resisting a press-gang; but 
here, the prisoner being an American, his 
rights ought to have been peculiarly respect- 
ed by a foreigD nation, and resistance on his 
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part was not merely the exercise of the 
rights of an individual, but it was a duty he 
owed to his country. The principle contend- 
ed for was supported by the best authori- 
ties. It is laid down in Vatt, Law Nat. bk. 
3, c. 8, § 139: "An enemy attacking me un- 
justly, gives me an undoubted right of re- 
pelling his violence, and he who opposes me 
in arms, when I demand only my right, be- 
comes himself the aggressor, by his unjust 
resistance: he is the first author of the vio- 
lence, and obliges me to make use of force 
for securing myself against the wrongs in- 
tended me, either in my person or posses- 
sions. For if the effects of this force pro- 
ceed so far as to take away his life, he 
owes the misfortune to himself; for if by 
sparing him I should submit to the injury, 
the good would soon become the prey of the 
wicked." 

The constitution of the United States of 
America has expressly secured to every citi- 
zen thereof the trial by jury, and if the 
treaty went to deprive him of it, it would be 
invalid; it is inferior and subordinate to the 
constitution, and when it unhappily stands 
in hostility against it, or where there is a 
collision, it must, of necessity, yield. Trea- 
ties, however sacred, with whatever good 
faith they ought to be preserved, however 
high their authority, are not t© receive a 
construction hostile to the sound principles 
of the constitution, and derogatory to the 
rights of the citizen. It is a general maxim 
in the construction of treaties, that every in- 
terpretation which leads to an absurdity 
ought to be rejected. Vattel (book 2, c. 17, § 
282) says, "that we should not give to any 
peace a sense from which follows anything 
absurd, but interpret it in such a manner as 
to avoid absurdity." Can it be supposed that 
it was the intention of the contracting par- 
ties to deprive the citizens of America of 
the trial by jury, on which are bottomed the 
best principles of American freedom? Cer- 
tainly not; it is an unfair and inadmissible 
inference. Hence it follows, that a citizen 
ought not to be delivered up to a foreign 
tribunal for any offence, which is within the 
jurisdiction and cognizance of his country. 
The atrocity of the crime with which the 
prisoner is charged, has nothing to do with 
the principle contended for; the requisition 
could be made with equal propriety, were it 
of a trivial nature. Piracy and murder is an 
high offence against all nations, and all na- 
tions have an interest in bringing offenders 
to justice, and all are equally competent to 
try them. A requisition is made under the 
27th article of the treaty, to deliver up a cit- 
izen of the United States, on a vague allega- 
tion contained in two affidavits, which afford 
a mere suspicion of the prisoner having been 
on board the Hermione frigate at the time 
of the mutiny. If a citizen can be delivered 
up on ground so slight, in the present gen- 
eral political conflict among mankind, when 
the violence of party spirit knows no bounds; 



when vindictive passions are substituted in 
lieu of reason, justice and humanity; no 
man, however prominent and respectable 
among his fellow-citizens, can be secure 
against the operation of this law. The pris- 
oner is an obscure character, and, although 
in the bosom of his native country, from the 
nature of his profession, being constantly 
removing from one place to another, is as 
destitute of friends as if he were on the op- 
posite side of the globe. 

Mr. Ker next adverted to the words of the 
27th article of the treaty, under which the 
requisition is made. He contended, that the 
words "murder or forgery committed within 
the jurisdiction of either," manifestly im- 
plied the exclusive jurisdiction of the one or 
the other power, and not the jurisdiction of 
the high seas, where the United States have 
a concurrent one in common with all na- 
tions; that the laws of nations provide 
against offences committed on the high seas, 
and therefore a particular stipulation was 
unnecessary; that the apparent object of the 
article was to bring offenders to justice, and 
therefore provided against the crimes of mur- 
der and forgery being committed within the 
exclusive jurisdiction of either; but that the 
law did not apply in the present case, as the 
United States possessed competent power to 
try the offender, and bring him to justice; 
that if the offence had been committed with- 
in the kingdom of Great Britain, under the 
municipal laws of that country, the article 
affords a remedy, as our laws could not reach 
the offence; and further, that a construction 
should not be given to the treaty which 
abridged the jurisdiction of the United 
States, and that we ought not to presume 
that the government of the United States 
had abandoned any of its judicial rights to 
any nation, and that neither the letter nor 
spirit of the article warranted the conclusion. 

Col. Moultrie, also for the prisoner, arose. 
After premising the importance of this ease, 
and stating it as one in which the dearest 
interests of the Union were involved, he ad- 
vanced the following grounds far considera- 
tion: 

(1) On the constitutional ground: That the 
constitution of the United States contained 
the constituent principles of our social union 
as a nation: that it is the compact by which 
our government was formed, and under 
which alone it exists; and that from this 
compact, all civil power and authority, and 
every constituted branch of our society, as 
a nation, was derived, and is exercised: that 
mankind, in quitting a state of nature for 
that of society, gave up part of their natural 
rights, which they all possessed in common, 
to promote the good of the whole, and to 
secure the remainder which were not sur- 
rendered; that the natural rights so given 
up, were either totally relinquished, or were 
modified only under restrictions, and be- 
came political rights; and those not given 
up, formed a sacred residuum in the hands 
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of the people, and which are unalienable by 
any act of legislation: that this was no 
visionary theory of ancient writers, but is 
the true and modern ground of all social 
union: and it is fully recognized in our free 
constitution; for by article 12th, of the 
amendments to our constitution, it is declar- 
ed, "that all powers not delegated to the 
United States by the constitution, nor pro- 
hibited by it to the states, are reserved to 
the states respectively, or to the people." 
And the 11th section declares, "the enumera- 
tion in the constitution of certain rights, 
shall not be construed to deny or disparage 
others retained by the people." 

(2) On treaties: Treaties and laws made by 
legislatures, he said, were only acts of the 
constituted agents and subordinate ministers 
of the constitution: that they were of deriva- 
tive authority only, and derived from the 
primitive authority of the constitution, and 
therefore must be subordinate to, and could 
not counteract or control it: and that the 
treaty making power was derived only from 
the constitution, is evident from the 2d sec- 
tion of the 3d article, which creates and 
gives it. He next pointed out the absurdity 
of the treaty-making power being allowed 
to counteract or control the constitution; as 
by that means, by a treaty, our constitution, 
the very foundation of our government and • 
guardian of our liberty, might be overset 
and destroyed, and every sacred right of the 
people secured thereby laid prostrate; and 
this too at any time, and by combination 
with a foreign power: that no institution or ( 
sacred compact of the people for the preser- 
vation of their happiness could be formed, 
but what thus, by the creatures of the con- 
stitution and of the people's power, might be 
overset; that thus, though the government 
and nation might be called independent, the 
people might be slaves, and be in fact with- 
out any protection to their liberties. Third. 
That what the nature or denomination of the 
offences specified in the treaty were, was to- 
tally immaterial; for if the treaty-maker 
could insert one offence, he may insert as 
many more as he pleases: but the principle 
was, whether he had a right, for any offence, 
to oblige a citizen to be given up as a victim 
to any foreign power; a citizen, whose very 
liberty consisted in its being guarded by the 
sacred trial by jury. Fourth. That the 6th 
article of the constitution itself, shows that 
no law or treaty can be the law of the land, 
that is contrary to the constitution; inas- 
much as it says, expressly, that laws only 
"made in pursuance thereof," and "all trea- 
ties made under the authority of- the United 
States," are the law of the land. The ques- 
tion then was put by Mr. M., what was the 

"authority of the United States?" whence 
was it derived, and the United States itself 

created, but only by and from the constitu- 
tion itself? That the constitution, and laws 
and treaties of the United States, being the 
supreme code of the law of the land, was evi- 
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dently intended by the 6th article (as ex- 
pressed) to be only as supreme to the local 
constitutions and laws of each state: but 
such laws and treaties stand on an equal 
footing; and both must be made in pur- 
suance of, and under the authority of the 
constitution. That two supremes are of 
equal authority, and both must be equal: 
that two equal opposite forces, or powers, 
acting in opposition, destroy each other; and 
if not equal, one or the other must be supe- 
rior, (either the constitution or treaty;) and 
that all laws and treaties can only be legal 
when made in pursuance of, in subordina- 
tion to, and under the authority of the con- 
stitution; but that this treaty was opposite 
and repugnant to the constitution. Fifth. 
That in the 7th and 8th articles of the 
amendments to the .constitution, the citizens 
are secured in all cases the trial by jury, 
except for naval and military offences by sea 
and land, in time of actual war, "flagrante 
bello," tduring the rage of war;) and that no 
treaty could contravene these articles of the 
constitution: that the trial by jury is a sa- 
cred and unalienable right; as all the pow- 
ers given by the constitution for the priva- 
tion of the cardinal natural rights of life 
and liberty, are only a conditional cession of 
those rights to the care of society, under the 
advantage of a trial by jury of fellow-citi- 
zens, as the mutual safeguard and security 
of such rights so deposited; and that the 
exception of courts of militia, and in the 
navy, during the rage of war, is an excep- 
tion by the constitution itself, on the neces- 
sity of the case, for the people's safety; and 
that such exception proves its full extent and 
operation. Sixth. That even if the treaty 
was legal, the present offence which the pris- 
oner is in custody for, is not within the 
meaning and construction of the treaty: for 
the 27th article of the treaty relates to mur- 
der and forgery, committed within the juris- 
diction of either Great Britain or the United 
States: that is, within th'e peculiar exclusive 
jurisdiction of either, where the offence is 
committed, and to which the jurisdiction of 
the one or the other, to which the party flies 
for refuge, or as an asylum, could not ex- 
tend; that it relates, therefore, only to the 
respective territories of the contracting pow- 
ers: but that the offence now before the 
court was done supra altum mare, (upon the 
high seas,) where all nations have equal ju- 
risdiction, and no defect of justice could 
arise from a want of jurisdiction here to ex- 
tend to the offence: that it was against the 
law of nations, which style a pirate hosti& 
humani generis, (the enemy of mankind,) and 
over whom all nations claim a criminal juris- 
diction equally, and over whom the United 
States have a concurrent jurisdiction. Vat- 
tel says, on the construction of treaties, that 
nothing shall be so construed as to make the 
treaty an absurdity; and it never can be 
supposed the learned civilians and casuists, 
who framed this treaty, would have been so 
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absurd as to make our nation of the United 
States give up her dignity, independence and 
concurrent maritime jurisdiction, which she 
holds equally in the great society of nations, 
with the rest of the world, or that they were 
ignorant of her holding such jurisdiction; or 
that Great Britain and the United States, by 
their own compact, could hold such jurisdic- 
tion exclusively; that the ocean is nature's 
great common, where all nations hold a com- 
mon interest and authority, as tenants in 
common. Seventh. That the prisoner is a 
native citizen of America, and was arbitrari- 
ly pressed, contrary to his will, into the Brit- 
ish service; and an attestation of his birth 
in Connecticut, under the seal of the city of 
New York, and the prisoner's own affidavit 
of his birth, and of his being pressed, were 
produced. On this it wa^ remarked by Mr. 
M. that the notarial attestation appeared on 
its own face to be genuine, and of an age 
oqunl with its date; that by reference to 
New York its authenticity can be fixed, and 
by reference to the custom house there, the 
clearance and list of the crew of the vessel, 
and name of the prisoner, might be found, as 
stated in his affidavit; that all this would 
show his defence is not a false one; and that 
the signature, Jonathan Bobbins, now made 
in open court to his affidavit, and the one 
made to the paper signed several years since, 
before the magistrate in New York, are the 
exact and indubitable signatures of one and 
rhe same hand. Also, that no man was to 
be presumed guilty of any transgression of 
the laws of his country, until he was legally 
charged and convicted thereof; that the 
laws and proclamations made to preserve 
our neutrality, and a late one to prevent our 
citizens going into foreign service, were very 
severe; that the insolent and daring con- 
duct of Britain, in pressing our seamen and 
citizens, was an attack on the sovereignty 
of our nation, and notorious; and the pre- 
sumption from these laws, and such conduct, 
was, that the prisoner was pressed contrary 
to his will, and the onus probandi (burden 
of proof) to the contrary, lay therefore with 
the prosecution; that if he was so pressed, 
it was meritorious, by the laws of God and 
man, to regain his liberty even by the death 
of his oppressors, and to avenge the insulted 
dignity of a free people; that hence the right 
of killing in war is founded (Vat. Law Nat. 
lib. 3, c. 8, § 139), and, that the prisoner, in- 
stead of being punished, "deserved well of 
his country." "Quid enim, potior libertate? 
Quid pejor quam servitute?" And here, Mr. 
M. added that he knew this motto was im- 
printed on the hearts of his countrymen; 
that their liberties, birthrights, and their 
country's honour and dignity were most sa- 
cred to them; that they would only part 
with them but with their lives; that igno- 
miny and slavery were to them death; and, 
that they would ever hold an American un- 
worthy the name of such, who would not 
sacrifice any one who, under the impious au- 



thority of any nation, would dare attempt to 
enslave him and rob him of his national 
privileges. Eighth. Mr. M. commented on 
the laws passed by Great Britain in the be- 
ginning of her war with us, for carrying 
American subjects over to England to be 
tried, and as one of the oppressive evils we 
fought against, and drew a striking analogy. 
Further, he observed, that the office of presi- 
dent was an executive and ministerial office, 
and had no right to control this court, as ap- 
peared by the secretary's letter in this case, 
advising the prisoner to be given up; that 
constitution and laws only, formed the true 
sovereignty of the nation, and the judicial 
was the proper guardian of it; and that the 
executive in fact, is but subordinate to the 
judicial, as he is bound to enforce its de- 
crees. Ninth. That sending a citizen from 
the bosom of his country and friends, and 
for immolation, like a lamb to the altar, to 
gratify the ambition or policy of any foreign 
power or king, was a capital punishment— 
what could be greater? And, Mr. M. then 
asked, by what law of this land such a pun- 
ishment, or any other, could be inflicted here, 
in time of peace, without a jury or a trial? 
a punishment by which a citizen was to be 
tried, instead of by a jury, by a court mar- 
tial. 

■ (3) Of the jurisdiction: A great number 
and variety of other striking and forcible re- 
marks were made; but amongst the last, he 
further submitted, that by the law of the 
federal judiciary, the district court, before 
.whom this was brought, had no jurisdiction 
for crimes on the high seas, when the pun- 
ishment exceeded thirty stripes, six months' 
imprisonment, or one hundred dollars fine; 
that in this case, this court, like an inferior 
court or magistrate, was only competent to 
commit and retain in custody for trial, by 
the circuit court, and had no jurisdiction as 
to the merits; that the circuit court only had 
the jurisdiction, and that this court under- 
taking after commitment, to liberate or give 
up the prisoner, was to intrude on and usurp 
the jus dicere of the superior court; at least 
to determine and decide on it, and, if it had 
any jurisdiction, to abolish it and oust it of 
it; that in doing so, it would be precipitate 
and illegal. A further remark was also 
made by Mr. Moultrie, on the affidavits 
brought against the prisoner, showing that 
even in a common case, they were not suffi- 
cient to exclude a prisoner from bail; and 
much less sufficient were they, where a man 
was to be punished by exile, by so capital a 
punishment, in the first instance without any 
trial; that they were vague, uncertain, and 
ascertained no specific charge against the 
prisoner; and, in short, amounted to nothing 
more than mere suspicion, and even that but 
weakly supported; and that, under such cir- 
cumstances, no man's life or liberty can be 
safe under this construction of the treaty. 
That as to removing a person from one state 
to another, to be tried where he commits an 
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offence, all this is but like moving from one 
county to another; for the culprit is still 
within the jurisdiction and protection of his 
country: but far different it is to remove him 
to a distant nation, out of the protection of 
his country, there to meet a summary trial 
by a court martial, and in the end, perhaps, 
be hung from motives of policy, more than 
from the principles of justice. 

Sir. Ward, counsel for the British claim, 
was alone on that side. The counsel for the 
prisoner, he said, had addressed the passions 
of the auditory, which was quite unneces- 
sary in this place, where the citizens were 
always remarkable for humanity and tender- 
ness to the accused. It was not necessary, 
at this time of day, to discuss the question 
of constitutionality— that had been long since 
settled, in the ratification of the treaty by 
the proper authorities. It should be remem- 
bered, he said, that the cessions contained 
in the 27th article, now objected to, were 
mutual to the two nations; if the treaty 
cedes a portion of the rights of American 
citizens to the British government, the same 
treaty cedes an equal portion of the rights 
of British subjects to the American govern- 
ment. In answer to the argument, that a 
citizen could not legally suffer under an arti- 
cle of a treaty which contained the rights 
secured to him by the constitution, Mr. Ward 
contended, that a treaty made hy the powers 
pointed out for the purpose in the constitu- 
tion, is co-ordinate with the constitution itself, 
and even paramount to it; and that the court 
could not make it a question, whether the 
treaty between the United States and Great 
Britain, counteracted the constitution or not; 
the only question for the court to settle was, 
is the demand made for delivering up the 
prisoner conformable to the treaty? He had 
not a doubt but it was. To prove that the 
crime charged against the prisoner was com- 
mitted within the jurisdiction of the British 
government, he stated, that every action 
done in a vessel on the high seas comes un- 
der the jurisdiction of the nation to which 
the vessel belongs. In support of this, he 
instanced the case of a child that should be 
born in a British vessel on a foreign coast; 
this child, he said, would be considered as a 
British subject. 

" Mr. Ward made a number of other perti- 
nent observations, and quoted several pas- 
sages of the law of nations, in support of his 
arguments. He again insisted that treaties 
are co-ordinate with, and paramount to the 
laws and constitution, and that the court 
had only to consider, whether the prisoner 
is, or is not, comprehended in the meaning 
of the 27th article of the treaty. In answer 
to the arguments of the prisoner's counsel, 
that he should not only not be given up, but 
be released from prison on his own bail, Mr. 
Ward remarked, that it would be inconsist- 
ent for the court to release a man without 
trial, after having sanctioned the charge on 
which he was confined, by suffering him to 



remain in prison a long time under their au- 
thority; and that if the prisoner was really 
the American he pretended to be, he would 
have been able, before this time, to have 
made it appear more clearly. 

BEE, District Judge. The question on 
which I am now to give a decision, is 
grounded on a habeas corpus to bring the 
prisoner before me; and on motion by coun- 
sel on behalf of the consul of his Britannic 
majesty, the officer authorized by treaty to 
make the requisition, that the prisoner, 
charged with murder committed within the 
jurisdiction of Great Britain, shall be deliv- 
ered up to justice, in virtue of the 27th ar- 
ticle of the treaty of amity and commerce 
between the United States and Great Brit- 
ain, signed the 19th of November, 1794. 

Objections have been made by counsel 
on behalf of the prisoner to this motion, on 
a variety of grounds; and this case has been 
very fully argued on both sides. Two pa- 
pers have been produced on behalf of the 
prisoner: one. a certificate from a notary 
public at New York, dated 20th of May, 
1795, that Jonathan Bobbins, a mariner, had 
that day deposed on oath before him, that 
he, the said Jonathan Bobbins, was a citizen 
of the United States, and a native of Con- 
necticut; the other is an affidavit of the pris- 
oner, made in open court, that he is a native 
of Connecticut: and that about two years 
ago he was pressed from the brig Betsy of 
New York, on board the British frigate Her- 
mione, and was detained there against his 
will, until the vessel was captured by the 
crew, and earned into a Spanish port, and 
that he gave no assistance. The motion be- 
fore me has been opposed on a variety of 
grounds. It is contended, that it is a ques- 
tion of magnitude whether a citizen of the 
United States shall be tried by a jury of his 
own country, or in a foreign one: that the 
27th article of the treaty, on which this mo- 
tion is founded, is contrary to the constitu- 
tion of the United States, and is therefore 
void; that the treaty can only relate to for- 
eigners: that the fact in this case being com- 
mitted on the high seas, the courts of the 
United States have competent jurisdiction: 
that a grand jury ought to* make inquest, be- 
fore a party shall be sent away for trial. It 
was also contended that this would strike 
at the root of the liberties of the people: that 
the constitution secured the right of trial 
by jury to the citizens; and that treaties 
and laws altering that, were of subordinate 
authority; and of course void: that the trea- 
ty making power may be abused; and it 
could never giv* 1 authority to seize a person 
and send him away for trial. It was also 
contended, that this is not an offence within 
the contemplation of the treaty: the word 
"jurisdiction," means "territorial jurisdic- 
tion"; and that the act must be confined to 
offences committed within the territory of 
either; that the sending a person in confine- 
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ment to be tried in a foreign country, is a 
punishment not to be inflicted on a citizen: 
that the treaty is a head without a body, 
legs or arms: that the affidavits do not come 
up to the point, and are not sufficient to pre- 
vent the party being entitled to bail. 

These were the points on which the objec- 
tions to this motion were argued. In the 
course of the arguments, warm and pathetic 
appeals to the passions were made on some 
of the old grounds of opposition to the trea- 
ty, which I endeavoured to check, because, 
as this treaty has been ratified agreeably 
to the express provisions of the constitu- 
tion, and is therein declared to be the su- 
preme law of the land, and I am religiously 
and solemnly bound by the oath I have tak- 
en to administer justice according to the 
constitution and laws, it is not in my power, 
nor is it my inclination, ever to deviate 
therefrom. If we attend to the constitution, 
and the amendments which are now part 
of it, we shall find, that all the provisions 
there made respecting criminal prosecutions, 
and trials for crimes by a jury, are express- 
ly limited to crimes committed within a 
state or district of the United States. In- 
deed, reason and common sense point out 
that it should be so: for, what control can 
the laws of one nation have over offences 
committed in the territories of another? It 
must be remembered, also, that in the 27th 
article of the amendments, where it is pro- 
vided that no person shall be held to answer 
for a capital offence, unless on a present- 
ment by a grand jury, an exception is made 
to cases arising in the land or sea service, 
or even in the militia when in actual ser- 
vice, in time of war or public danger. This 
shows unequivocally, that trials by jury 
may be dispensed with, even for crimes com- 
mitted within the United States; and those 
observations are at once an answer to all 
the arguments founded on the right to trials 
by jury, they being expressly limited to 
crimes committed within the United States, 
and even then with some exceptions. 

The objections made to the treaty's being 
contrary to the constitution, have been so 
often and so fully argued and refuted, that 
I was in hopes no time would have been 
occupied on that subject, more especially as 
that treaty has been recognized by the legis- 
lature of the United States and is now in 
full operation. It is remarkable, that in the 
midst of all the warmth against the treaty, 
at its first publication, the 27th article was 
one of the few that was never excepted to; 
and I believe this is the first instance in 
which it had been held up as dangerous to 
liberty. The crime of murder is justly rep- 
robated in all countries; and in commercial 
ones the crime of forgery is so dangerous 
to trade and commerce, that provision has 
been made in various treaties for deliver- 
ing up fugitives from justice for these of- 
fences; and many instances may be pro- 
duced of criminals sent back to be tried 



where the fact was perpetrated. What says 
the 27th article of the treaty now under 
consideration? In the first place it is found- 
ed on reciprocity: in the next, it is general to- 
all persons, who, being charged with mur- 
der or forgery, whether citizens, subjects, or 
foreigners. It is for the furtherance of jus- 
tice, because the culprits would otherwise 
escape punishment; no prosecution would lie 
against them in a foreign country; and if it 
did, it would be difficult to procure evidence- 
to convict or acquit. This clause is found- 
ed on the same principle with that part of 
the constitution which declares, that the 
trial for a crime shall be held in the state- 
where it shall be committed; and the act 
of eongress to prevent fugitives from jus- 
tice escaping punishment, declares, that 
they shall be delivered up when demand- 
ed, to be tried where they committed the 
offence, either on a bill found, or an affi- 
davit charging them with the offence. The 
principle, then, being the same, and the one 
being expressly founded on the constitu- 
tion and laws of the United States, no solid 
objection can lie against this clause of the 
treaty. Nor does it make any difference, 
whether the offence is committed by a cit- 
izen, or another person. This will obviate 
the objection made by the counsel on that 
head. And 1 cannot but take this occasion 
to observe, that the two papers produced by 
the prisoner, are only affidavits of his own, 
or a certificate founded on an affidavit, 
which are not evidence; and if they were* 
prove little or nothing. It is somewhat re- 
markable, that a man of the aame of Jona- 
than Robbins, with the paper produced in 
his possession, should continue on board a 
British frigate for a length of time, under 
another name, and acting as a warrant of- 
ficer, which impressed men are not likely to- 
be entrusted with, and that he should aft- 
erwards take the name of Nathan Robbins,. 
and lay in jail here five or six months, with- 
out the circumstance being made known un- 
til now. 

All the arguments against delivering up- 
the prisoner seem to imply that he was to* 
be punished without a trial; the contrary of 
which is the fact: we know that no man 
can be punished by the laAvs of Great Brit- 
ain without a trial. If he is innocent, he 
will be acquitted; if otherwise, he must suf- 
fer. This would be the case here, under 
similar circumstances. 

The objection most relied on against this- 
motion, is to the word jurisdiction, in the 
27th article of the treaty, and that the crime 
being committed on the high seas, the courts, 
of the United States have a concurrent juris- 
diction. There is no doubt that the circuit 
courts of the United States have a concur- 
rent jurisdiction, and this arises under the 
general law of nations; and if the 27th 
clause of the treaty in question had not ex- 
pressly declared the right to demand, and 
the obligation to deliver over, the prisoner 
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must have been tried here. With respect to 
the meaning of the word "jurisdiction," I 
think the case quoted from Yatt. Law Nat. 
bk. 1, c. 19, § 216, is conclusive, and this is 
corroborated by Ruth. Inst. bk. 2, c. 9, as to 
the jurisdiction over the men on board the 
vessels; and the clause itself seems to have 
contemplated this, because the word "juris- 
diction" is used distinctly from countries 
in the next line; and this shows, that terri- 
torial jurisdiction, as contended for, cannot 
apply to the present case. 

When application was first made, I 
thought this a matter for the executive in- 
terference, because the act of congress re- 
specting fugitives from justice, from one 
state to another, refers it altogether to the 
executive of the states; but as the law and 
the treaty are silent upon the subject, re- 
currence must be had to the general powers 
vested in the judiciary by law and the con- 
stitution, the 3d article of which declares 
the judicial power shall extend to treaties, 
by express words. The judiciary have in 
two instances in this state, where no pro- 
visions were expressly stipulated, granted 
injunctions to suspend the sale of prizes un- 
der existing treaties. If it were otherwise, 
there would be a failure of justice. 

I have carefully reviewed the arguments 
advanced by the counsel for the prisoner. 
I have looked into the constitution, the trea- 
ty, the laws, and the cases quoted: and up- 
on a full investigation of them all, I am of 
opinion, that from the affidavits filed with 
the clerk of the court, there is sufficient evi- 
dence of criminality to justify the appre- 
hension and commitment of the prisoner for 
trial, for murder committed on board a ship 
of war belonging to his Britannic majesty, 
on the high seas: that requisition having 
been made by the British consul, the officer 
authorized to make the same, in virtue of 
the 27th article of the treaty of amity and' 
commerce between the United States and 
Great Britain, I am bound by the express 
words of that clause of the treaty, to deliver 
him up to justice. And I do therefore order 
and command the marshal, in whose cus- 
t jdy the prisoner now is, to deliver the body 
of the said Nathan Bobbins, alias Thomas 
Nash, to the British consul, or such person 
or persons as he shall appoint to receive 
him. 

The judgment being pronounced, the court 
was immediately adjourned; the irons were 
replaced on the prisoner, and he was deliv- 
ered over by the constables, to a detach- 
ment of federal troops, who had before been 
placed under arms opposite the court house, 
and had continued there during the sitting 
of the court. The troops immediately de- 
livered up the prisoner to Lieut. Jump, of 
his "Britannic majesty's sloop Sprightly, then 
lying in this harbour, and which sailed with 
the prisoner on Saturday morning for Ja- 
maica. 

27FED.CAS. — 53 
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NOTE. Judge Bee's decision, together with 
the action of the president that led to it, added 
a fresh stimulus to the then already too fever- 
ish state of public sentiment. The Examiner, 
the organ of the Virginia Republicans, began 
by a series of attacks, said to emanate from 
Mr. Madison, but which unfortunately are not 
preserved. This was answered in the Virginia 
Federalist by Mr. Marshall, as follows: 

"I observe in a late paper of the Examiner, 
several strictures on the case of Bobbins, who 
was delivered to the British consul at Charles- 
ton, under the 27th article of the treaty of 
amity and commerce between Great Britain 
and America, censuring the measure in gen- 
eral, but reprobating the conduct of the presi- 
dent in a particular manner. These strictures, 
calculated to exasperate the public mind, would 
probably lose their effect upon a fair explana- 
tion of the nature of the business, and there- 
fore I have thought it worth while, for the 
sake of removing unjust impressions, and satis- 
fying the minds of those who really wish for 
information relative to the necessary mode of 
proceeding in cases of that kind, to endeavour 
to make a just representation of the matter, 
as far as I am able to understand the ease 
from the mutilated publications which we have 
seen of it. As to the opinion of the learned 
judge upon the case, I shall not enter into any 
arguments in support of it, because they would 
be useless and unnecessary, as the reasoning 
contained in his own excellent speech upon 
the subject is perfectly correct, and must be 
convincing to every unprejudiced mind. I shall 
therefore confine myself to that part of the 
case which respects the president's letter only; 
which 1 am induced to do, not because I think 
it needs any justification with candid men, 
who know the nature of such proceedings, but 
because I wish to prevent the effects which are 
intended to be produced from it upon the minds 
of those who do not possess the kind of in- 
formation necessary to enable them to judge 
impartially on the subject. The case, from 
the publication which I have seen, I suppose to 
be this. The British government, having dis- 
covered that Bobbins was in Charleston, ap- 
plied to the judge for a warrant to secure him 
until application could be made to government 
for him. The warrant was granted, and an 
application, with the evidences of the charge, 
were laid before the president, who, being sat- 
isfied that it was a case within the treaty, di- 
rected the judge, as he was arrested under his 
warrant, to deliver him up, and the single 
question is, whether this proceeding in the 
present case was regular. By the treaty of 
amity made when the two nations neither did 
nor could contemplate this, or the case of any 
other individual, it is mutually stipulated that 
fugitives from justice who have been guilty of 
murder or forgery in one of the nations, and 
have taken shelter in the territories of the oth- 
er, shall be delivered up to the injured govern- 
ment. Those stipulations are reciprocal, and 
America, whenever a case shall happen, will 
have the same right to demand a fugitive of 
Great Britain that the iatter had to demand 
Bobbins of the United States. Nor can either 
nation refuse, for the words are positive. They 
are: 'It is further agreed, that his majesty and 
the United States, on mutual requisitions by 
their respective ministers or officers authorized 
to make the same, will deliver up to justice 
all persons who, being charged of murder or 
forgery committed within the jurisdiction of ei- 
ther, shall seek an asylum within any of the 
countries of the other, provided that this shall 
only be done on such evidence of criminality 
as, according to the laws of the place where 
the fugitive or persons charged shall be found, 
would justify his apprehension and commit- 
ment for trial, if the offence had there been 
committed. The expense of such apprehension 
and delivery shall be borne and defrayed by 
I those who make the requisition and receive 
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the fugitive.' These words contain an abso- 
lute engagement to deliver such characters up, 
and neither nation can refuse or neglect it 
without a violation of the treaty. It is, there- 
fore, a certain fact, that Great Britain, by the 
express words of the treaty, had a right to de- 
mand Robbins in the present case, who was 
accused of murder, one of the enumerated of- 
fences for which fugitives were to be deliver- 
ed up. There must, therefore, have been some 
mode of carrying the provision of the treaty in 
this respect into execution, or else the articles 
would be nugatory; and it would be absurd to 
suppose the parties meant to stipulate for a 
thing which could not be performed. The 
question then is, what mode should be pur- 
sued when a requisition of this kind is made, 
and what proceedings should take place in or- 
der to comply with it. The treaty has not 
pointed out any mode, and therefore we must 
recur to principles and the nature of things in 
order to discover it. As nations do not com- 
municate with each other but through the 
channel of their government, the natural, the 
obvious, and the proper mode, is an applica- 
tion on the part of the government (requiring 
the fugitive) to the executive of the nation to 
which he has fled, to secure and cause him to 
be delivered up. (1) Because the government 
being the only channel of communication be- 
tween the nations, the British government, in 
cases of this kind, has nothing to do with the 
detail and internal regulations of ours, nor we 
with theirs. For as the governments have re- 
spectively undertaken to do the thing which is 
required, the injured nation is not concerned 
any further with the business than merely to 
exhibit the proofs and call on the other for the 
performance of the treaty; and the nation 
called on must attend to the details and in- 
ternal regulations themselves. (2) Because the 
government to which the fugitive has fled 
ought to be informed why an inhabitant is 
forced away from its territories; and therefore 
a removal of any person therefrom, without an 
application to the chief magistrate, would not 
only be dangerous to the personal safety of in- 
dividuals, but would be an indignity and an 
affront which ought not to be offered. (3) Be- 
cause, without such an application, the injured 
nation could not complain of an infraction of 
the treaty on the part of the other government 
in not delivering up the fugitive. For it would 
be an irresistible argument to such a complaint, 
that no application was ever made to the gov- 
ernment itself. Nor would it strengthen the 
complaint, that an application was made to 
some inferior authority; because an applica- 
tion to subordinate officers who do not repre- 
sent the general national concerns, would not 
only be improper on account of the inconven- 
ient practices it might introduce (for by that 
means a man might be carried off without gov- 
ernment having an opportunity of protecting 
him), but, in case the requisition were not 
complied with, could not be a just ground of 
reproach to the government itself, which was 
never informed of the application. (4) Because, 
it is manifest from what has been said, as well 
as from the very nature of things, that govern- 
ment must have a right to decide whether a 
fugitive should be delivered up or not. For it 
is a mere question of state, and all questions 
relative to the affairs of the nation emphatical- 
ly belong to the government to decide upon. 
Therefore, in case of a requisition for a fugi- 
tive by the United States from Great Britain, 
the application would be to the executive, and 
not to the judiciary, or any other inferior de- 
partment of the government. It follows, there- 
fore, that an application to the government it- 
self is essential; and accordingly, in the case 
under consideration, such an application was 
actually made. But surely the business was 
not to rest there. Some further steps were 
necessary, or else the application would have 
been to no purpose. 



"The government, as we have already seen, 
was bound by engagement to cause delivery to 
be made; and therefore the president was un- 
der the necessity of taking some order in the 
business which might produce the object of the 
application. For, having been informed that 
the man was under confinement, upon tbo 
charge on which the application was made, 
until the determination of government upon 
the subject could be known, he was bound to 
give some directions in the business, so that the 
prisoner might either be liberated or delivered 
up, and those directions could only be given in 
writing. If the president had said to the Brit- 
ish ambassador: 'You must apply to the judge 
under whose warrant he was arrested, and he 
will deliver the prisoner to you,' the obvious 
answer would have been, 'Sir, I cannot do so 
without your warrant. If I apply to your 
judge, I shall certainly be told again as I was 
told before, that he cannot interfere in a busi- 
ness of state without the knowledge of govern- 
ment; and it will be in vain for me to tell 
him that I have your instructions upon the 
subject, unless I am able to produce some evi- 
dence of them.' It follows, therefore, that the 
president was bound to give some written in- 
structions upon the subject; because no other 
would, or ought to have been credited by the 
judge. 

"The only question then is, whether the letter 
of the secretary of state contained the proper 
instructions or not? If 1 am right in my posi- 
tion that the application, in all such cases, 
should be made to the executive, and that the 
executive has a right to decide whether the 
reouisition should be complied with or not; it 
follows necessarily, that when information was. 
given to the judge that application had been 
made, it ought to have been accompanied with 
some expression of the will of government up- 
on the subject. For it would have been ridicu- 
lous in the president to have ordered a letter 
to be written to the judge, informing him that 
such an application had been made, without 
informing him also what government had re- 
solved to do in the business; because that 
would have left the judge exactly where he 
was; and he would have been at liberty to 
have considered it as a mere private letter from 
one gentleman to another, and not as an offi- 
cial document, on which he was bound to act. 
So that, if under that impression he had re- 
solved to have taken no steps in the business, 
he not only would have stood excused himself, 
but the British government would have had 
just cause to complain that our conduct was il- 
lusory, and that the stipulations of that treaty 
were evaded. But, if it be admitted that any 
declaration of the president was necessary up- 
on the subject, more eligible terms than those 
used by the secretary of state, even according 
to the garbled publication which we have of 
them, could not have been chosen. For they 
are the usual phrases all over the United 
States, from the governor down to the county 
court magistrate. There is not a mandate of 
any kind in use amongst us, which does not 
contain the word 'require'; and it will surely 
bo ndmilted that the word 'advise' is at least 
as harmless as the words 'command' and 'at 
your peril,' which are to be found in the war- 
rant of every superior to his inferior officer 
throughout the United States. Let me now, 
then, ask any candid man, if the inference 
drawn by the .Examiner from this letter, name- 
ly, that the president had endeavoured to in- 
fluence the opinion of a jtidge, in a matter de- 
pending before him. be a correct one? On the 
contrary, it is manifest from what has been 
said, that the matter never was, nor could be 
regularly before the judge, until he had receiv- 
ed this letter, which was the ground and 
foundation on which he was to proceed. Un- 
til then he had no authority to act definitely 
upon the question; and so the judge evidently 
appears to have considered it himself. For 
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it was handed to the counsel on both sides, 
plainly as the authority on which he proceed- 
ed. Otherwise, he would not hare shown it 
at all, or else he would have done it in a 
very different manner. It was, therefore, a 
mere official paper, and not a letter which was 
intended to be intruded upon the judge, in or- 
der to influence his determination in a matter 
depending before him. It was itself the very 
process, if I may use the expression, which 
brought the case before the judge. 

"Perhaps it will be said that the judge him- 
self has denied the authority of the executive; 
and there is a passage in his speech which 
looks that way. • But this is a part of the opin- 
ion of the judge which seems liable to be ques- 
tioned; and I strongly suspect it is not truly 
stated in the public prints, or else it comes to 
this, that the judge was of opinion that every- 
thing relative to treaties was to he transacted 
by the judges and not by the executive; a po- 
sition which he certainly did not mean to main- 
tain, and, therefore, the passage alluded to 
ought to be understood with some qualification. 

'"Perhaps the following solution may recon- 
cile his opinion with the doctrine I have been 
contending for: The judge probably meant to 
say, that he once thought it a question which 
exclusively belonged to the executive, and there- 
fore, that'he, as a judge, could not in any man- 
ner be required to aid in the execution of *he 
treaty. But finding, by recurrence to the con- 
stitution, that the judicial power extended to 
treaties, he was then satisfied that the judges 
might be called on, where circumstances ren- 
dered it proper, to take the necessary steps, in 
order to have the treaty carried into effect, as 
bv issuing a warrant to secure the fugitive, 
until the determination of government could be 
known, and after that was promulgated, giv- 
ing the necessary orders for carrying the de- 
termination into effect. With this qualifica- 
tion, the opinion of the judge was correct, and 
I therefore incline to think that he ought to 
be so understood in the passage under consid- 
eration. Upon the whole, the president ap- 
pears to have done no more than his duty. 
For suppose it had been said that the British 
government had applied to the president for a 
fugitive from justice under the treaty, and that 
the latter, instead of ordering him to be deliv- 
ered up. had refused or neglected to do it, with- 
out assigning any reason for it How could 
the president have justified his conduct in that 
case? And might it not then have been said 
with propriety, that he had neglected his duty 
and omitted to execute one of the supreme 
laws of the land, which he was bound to ob- 
serve and have carried into effect? In short, 
if some men would use but half the industry in 
examining into the real motives of the presi- 
dent's conduct upon any occasion, that they do 
in finding out reasons to reproach him, they 
would soon be convinced that, in no instance 
of his administration, has he either encroached 

upon the dutv of others, or omitted to perform 

his own." 1 Hall. Jour. Jur. 28. 

The opposition view was fully set forth in 
the folio wine letter, written, as afterwards ap- 
peared, bv Mr. Charles Pinckney. then a sena- 
tor from 'South Carolina, which first was pub- 
lished in the newspapers, and subsequently 
was circulated, with one or two others, in a 
pamphlet, signed— "A South Carolina Planter" : 

"To the Citizens of the United States: As 
congress must by law provide, at their next 
session, for any similar cases which may occur 
under the British treaty, and as it is of gen- 
eral importance to the citizens of the United 
States, the following examination of the case 
of Jonathan Robbins, lately decided in the dis- 
trict court of South Carolina, is with deference 
submitted to their consideration: Fellow Citi- 
zens — As I believe you have not been much 
troubled with my remarks on any subject, I 
hope you will more readily excuse the favour I 
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now ask, in requesting your attention to the 
present. I am induced to make them, because 
the question is of very great public consequence, 
and involves the dearest and most valuable 
rights of every man in the United States. It 
reaches all situations, as well the elevated and 
opulent as the most indigent. It affects the 
knowledge and independence of our judicials m 
the most important manner; and as I know it 
has excited the sensibility of the people, and 
must be so far made the subject of inquiry in 
congress as to enable them to provide for sim- 
ilar cases; I have supposed some examination 
of it may be necessary, in that spirit of defer- 
ence and delicacy in which all such inquiries 
should be conducted. I shall not go into a 
definition of the principles of a free govern- 
ment, and the blessings its citizens ought to 
expect; because few of our own, even amongst 
the most illiterate, are ignorant of the nature 
of a representative government, the right of 
suffrage, and the inestimable privilege of the 
trial by jury, in all cases in which their char- 
acters, lives or property are concerned. To a 
people so informed, it is scarcely necessary to 
remark, thatto men of feeling the value of char- 
acter, of honorable fame, is dearer than life or 
property, or even the most tender connections; 
that to all men, whether of the nicest honour 
or otherwise, the love of life is dearer than 
that of property, and that they would readily 
sacrifice the one to preserve the other. Hence 
it follows, that those privileges which guard 
the character and lives of our citizens are 
viewed with a more jealous eye, and will be 
asserted with more firmness and promptitude, 
than even those which protect their properties, 
vigilant as thev are with respect to these. A 
number of our citizens, therefore, believing that 
the inestimable privileges secured to them by 
the constitution and laws of the United States, 
have been affected in the case of Jonathan Rob- 
bins, that it is one which may if established as 
a precedent, reach some valuable inhabitants 
of this country, and to the intent that these 
privileges should be more carefully guarded by 
a positive law in future, the following remarks 
are submitted, with a view to bring this busi- 
ness more fully before the public than it has 
hitherto been. The following is the statement 
of the case, with the accompanying affidavits: 
It appears, however, by the result, that these 
affidavits, and the question whether the pris- 
oner was an American, and an impressed sea- 
man or not, were, in the opinion of the court, 
altogether immaterial: the court would have 
felt itself bound to deliver up any respectable 
citizen of the United States, if claimed under 
the circumstances of the prisoner. It appears 
by the preceding statement, that the judge, un- 
der the circumstances of this case, would feel 
himself obliged to deliver up any respectable 
citizen of the 'United States.' I do not men- 
tion this because he used the words 'respectable 
citizen'; but I do it to show, that this is a 
question which seriously concerns every part of 
the community, and that no citizen whose busi- 
ness mav oblige him to go to other countries, 
is hereafter safe from such demands. It will 
not depend upon him to say he is not a mari- 
ner, or to show proofs or certificates to the con- 
trary. It will depend upon the force with 
which he is attacked, and the temper or vio- 
lence of the officer who directs it. Instances, 
it is said, have lately occurred where not only 
the seamen but the passengers have been im- 
pressed, who, although declaring they were not 
seamen, were still impressed as such, and 
obliged to perform their duties. No produc- 
tion of papers, no entreaties availed them; they 
were compelled to submit. Had these men 
been enterprising, or an opportunity offered, 
and they had possessed themselves of their op- 
pressors, and brought them into port; or had 
they, in the attempt to regain their freedom, 
been obliged to destroy them, while the world 
would have applauded the act, the judge must, 
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from the decision, hare delivered them to a 
similar demand; neither influence, fortune, or 
friends^ could have saved them. However su- 
perior in these, in political privileges they were 
only equal to the unknown and friendless Bob- 
bins. A consistent and inflexible magistrate 
must view them with the same impartial eye: 
he must give to them the same construction of 
the law or constitution; he could not vary 
them without the immediate loss of character. 
An enlightened people, therefore, will as atten- 
tively, nay, they ought more carefully to guard 
them in the person of a poor and unprotected 
than a rich or considerable man. The latter 
will always find powerful friends to support 
and protect his privileges; while the rights of 
the former may in silence and with impunity be 
unattended to merely because he is unknown, 
and has not an advocate to assert them. This 
would probably have been the case in the pres- 
ent instance, had not some gentlemen volunta- 
rily offered themselves to examine and discuss 
its consequences. The public are obliged to 
them; it is an excellent example, I hope it will 
be followed upon every occasion, and that it 
will make us infinitely more vigilant of our 
rights than ever. We must never forget that 
in this country the poor and the rich, the hum- 
ble and the influential, are entitled to equal 
privileges; that we ought to consider a viola- 
tion of the rights of the most indigent and un- 
protected man, as an injury to the whole; while 
we have a pen to guide, or a voice to lift, thev 
should constantly be exerted against the exer- 
cise of tyranny or oppression, by whatever na- 
tion committed or to whomsover the violence 
may be done. 

"I now proceed to examine the case and the 
nature of the evidence, on which Mr. Bee deter- 
mined to deliver Jonathan Robbins to the de- 
mand of the British minister. I believe it is 
the first instance which has occurred, of a de- 
mand under the British treaty in the United 
States; certainly, in this state. The law re- 
specting the delivery of fugitives from justice 
was silent on the delivery of fugitives to for- 
eign powers, therefore the judge conceived 
himself not only authorized but bound to inter- 
fere. By Ms own statement it appears to 
have been entirely a new case, in which I 
should suppose he had considerable discretion, 
and was not bound by any particular legisla- 
tive act to deliver on a mere affidavit or any 
'trivial surmise or hearsay evidence.' It was 
his duty to have maturely considered what 
were the legal import and meaning of the 
words, 'charged with murder and forgery,' 
and how far, according to the laws of this 
country, there was such evidence of criminality 
as would justify the sending any man, claiming 
to be a citizen, and not disproved as such, from 
his country, to be tried by a foreign tribunal, 
and most probably by a court martial. The 
judge's auditors must have been surprised when 
they heard him say 'that no man can be pun- 
ished by the laws of G-reat Britain without a 
trial; if he is innocent, he will be acquitted; if 
guilty, he must be punished.' This observation 
was by no means applicable to the present case: 
the true question before the court was, whether 
Jonathan Bobbins, producing a notarial certifi- 
cate of being a citizen of the United States, and 
asserting that he was impressed by violence into 
the British service, was, from the nature of the 
affidavits before him, to be torn from his 
country and connexions, and deprived of 
all the rights of citizenship, and sent to be 
tried by a foreign tribunal, acting without a 
jury, in the most summary manner, and by 
martial law. I do not pretend to equal legal 
knowledge with the judge: but I have some- 
times attended to points of this kind; and as 
far as I am able to form, am clearly of opinion 
that the prisoner, not having been disproved to 
be a citizen of the United States, there was not 
such evidence before the court as justified the 
judge in giving so important an order, as to 



surrender him to the demand of the British 
consul. This I will endeavour to prove from 
the examination of the affidavits, and the na- 
ture of the testimony required by our laws, as 
sufficient even to justify the putting a citizen 
upon his trial in this country, without adding 
to it the inexpressible disgrace and danger of 
sending him to be tried by a foreign tribunal. 
The first affidavit is William Portlock, on which 
I suppose the judge could not have rested at 
all: he appears from his age, and the state- 
ment in the affidavit, to have been a sailor lad 
as little known in this country as Robbins him- 
self, and to have been so illiterate as not to 
have been able to write his name. This lad 
says, he heard a person who answered to the 
name of Nathan Robbins, declare he was boat- 
swain's mate on board the Hermoine, when she 
was carried into the port of 'Gavilla;' and that 
sometimes when he was drunk, he would men- 
tion the Hermoine, clench his fist, and say 'Bad 
luck to her.' From this statement it results 
that this Portlock was an illiterate sailor lad, 
so ignorant as not to know the name of the 
port the frigate was carried into. It dees not 
appear that he was shown the prisoner, or that 
he could swear that Jonathan Robbins was the 
person he knew on board the Tanner's Delight; 
he avowedly knew nothing of himself. He 
does not say the person he spoke of confessed 
to him that he was concerned in the murder or 
piracy charged on him. From the youth, ig- 
norance and situation of Portlock; from the 
vague and uncertain account he gave, I must 
still he of the opinion that the judge could not 
have rested at all on his testimony; he knew, 
that even if Portlock had sworn positively to 
the identity of Robbins, and the latter had 
when sober made any confession of guilt to 
him, that it was the duty of a judge not to 
have attended to it. Any confession of a crim- 
inal must be made in a particular manner, be- 
fore magistrates, or in open court, to operate 
to conviction. An elegant writer, treating on 
this subject, says, 'The confession of a criminal, 
when taken even before a magistrate, can rare- 
ly be turned against him, without obviating the 
end for which he must be supposed to have 
made it. Besides, we have known instances 
of murders avowed, which were never commit- 
ted; of things stolen, which had never quitted 
the possession of the owner.' 

"The evidence of words alleged to have been 
spoken by the person accused, and connected 
with the criminality of the charge, ought also- 
to be received with great distrust. Such words 
are either spoken in the zeal of unsuspicious 
confidence, and cannot be repeated without a 
breach of private faith, which detracts much 
from the credibility of the witness; or, in the- 
unguarded hours of boasting dissipation, in 
which case they are not unlikely to be false 
in themselves, and very likely to be falsely 
repeated. In every situation, therefore, in 
which Portlock can be received as a witness, 
or the testimony he gave examined, it must at 
once be seen, that it was not such as a grand 
jury could have found a bill on, or such as will 
be considered sufficient to justify the deliv- 
ery the judge has- ordered. It must, therefore, 
have been altogether on the single testimony of 
Lieutenant Forbes he ordered it, and this" re- 
mains to be examined. The whole of Lieuten- 
ant Forbes' examination says, that a man con- 
fined in the jail of this district, who calls him- 
self Robbins, but whose real name he believes 
to be Thomas Nash, was a seaman for a cer- 
tain time on board the Hermione; that after 
he left the Hermione, she was seized by the 
crew and carried into an enemy's port;' and 
that he has heard from the depositions of oth- 
ers in courts martial, that the man whom he 
believes to be named Thomas Nash, was a prin- 
cipal in the commission of the said acts of 
piracy and murder, &c. From this account, 
Mr. Forbes has confessed that he knows noth- 
ing of himself— that he was not sure what the 
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prisoner's name was, but that he believes it 
to be Thomas Nash, and what is extremely im- 

?ortant, he does not attempt to say he is an 
rishman, and not an American, or that he was 
not impressed into the British service. But 
that from the depositions of others, and what 
he has heard, he considers him as one of the 
principals in the said act. He does not explain 
what is the nature of the testimony he has 
heard on the subject, as it respects Nash— 
by whom given — whether by respectable or un- 
principled witnesses, by such as were intimidat- 
ed and forced into a confession of anything, or 
by ignorant and illiterate men (without a jury 
to interpose their lenient and impartial de- 
cisions) before a court of strict military officers, 
the severity and despatch of whose decrees 
they are every moment fearing to experience 
themselves. His testimony, therefore, being 
altogether hearsay, ought, in strictness of law, 
to have operated less forcibly upon the mind 
of the judge than even Portlock's, for however 
more respectable as an officer and a gentleman 
Mr. Forbes is, yet, when he tells you himself 
he was not on board the frigate when the 
murder and piracy were committed, and that 
he knows nothing but by hearsay, either from 
the relations or depositions of others, he at 
once comes within that description of testi- 
mony, which the laws of England, and the 
decisions of the best judges, and our laws bor- 
rowed from them, forbid either a judge or a 
jury to receive in any case affecting the life 
or limb of a subject of the one, or a citizen of 
the other. 

"This being the state of the evidence be- 
fore the judge, two important questions arise: 
(1) Whether the judge was strictly authorized, 
and if there was a doubt, whether he ought to 
have decided alone upon this question; and, (2) 
whether in deciding he had any, and what dis- 
cretion, as to the nature of the evidence to be 
required, and whether his decision was such as 
the security of the personal privileges of our 
citizens, or the policy of the United States 
demanded. 

"To the first question — It appears that, from 
laws of congress respecting the delivery of 
fugitives from justice from one state to an- 
other being silent, the judge was of opinion, 
on the application being first made to him. that 
it was a matter for executive interference; 
but that upon reconsideration, as the law and 
the treaty were silent, he was under the neces- 
sity of deciding. I think a further view of this 
subject must have, by this time, convinced him 
that he was mistaken, and that no possible con- 
struction that he can give to the 3d article of 
the constitution, can justify the opinion he 
formed of his having a right to decide on this 
case. The article respecting the judicial, after 
vesting in congress the right to establish su- 
perior and inferior tribunals, defines the im- 
portant powers they shall exercise, but leaves 
the boundaries of each to be ascertained by 
congress. They have accordingly detailed the 
duties and fixed the limits of the supreme, cir- 
cuit, and district courts in a manner so clear, 
that it is astonishing a doubt should have for a 
moment arisen as to the court really having 
jurisdiction to decide this question. The dis- 
trict courts have no right to decide on any 
crime, where the punishment is to exceed thir- 
ty stripes, one hundred dollars fine, and six 
months imprisonment: in any case exceeding 
these, and particularly for capital offences, 
however the judge, like any other magistrate, 
may, on proper testimony, commit for trial, 
here he has no right to decide: this authority 
is given to the circuit court. Had, therefore, 
Bobbins been committed for trial in this state, 
could Mr. Bee have tried him? Certainly not. 
He must have remained to be tried by the 
circuit court. With what authority, therefore, 
could he decide upon a question which not only 
went to divest the prisoner of his right of 
citizenship, banish him from his country, and 



deprive him of the trial by jury, but also to dis- 
possess the circuit court of a right to decide 
upon as new, delicate, and important a sub- 
ject as ever came before them: one which I 
hoped would have been reserved for much 
more ample discussion and consideration, and 
in which I should have supposed the public 
would have been pleased to hear the opinions 
of all the most experienced counsel at the 
bar, and to have seen decided by the supreme 
court. It is no answer to say that the 27th 
article of t"he treaty speaks of commitment, 
because the latter clause qualifies it, and makes 
this commitment depend upon the evidence of 
criminality according to our laws; and there 
is surely an astonishing difference between a 
mere commitment for trial, and a delivery over 
to a foreign tribunal. Nor is it more just to 
say that the law of congress respecting fugi- 
tives from justice in the different states makes 
them deliverable on a bill found or by an affi- 
davit, because they are only removed from one 
state to another, where the same laws, same 
right of jury and same forms exist; and what 
is eqxial to all, the invaluable right of habeas 
corpus, where a prisoner, improperly committed, 
can, after delivery and removal, demand to 
be brought before a judge, and have the rea- 
sons of his confinement examined. But where 
is the habeas corpus that can, in this situation, 
reach an unfortunate American? However 
slight or unfounded the accusation against him, 
or erroneous the opinion of a single judge who 
delivered him may be, when once delivered he 
is forever deprived of this invaluable privilege. 
The moment the order is given, he is hurried 
in chains on board an armed cutter, from 
whence, on his arrival in a distant and foreign 
port, he is immediately transferred to another 
vessel, on whose deck, after a summary milita- 
ry trial, he is doomed to meet his fate. 

"I will pause here, and ask you, my country- 
men, if there is no difference between this and 
an ordinary commitment by a magistrate for 
trial here? Your own good sense, and the se- 
curity you must wish to the rights of your 
fellow-citizens and yourselves, will best dic- 
tate the answer you should give. 

"There is another important reason why the 
judge ought not, upon this occasion, singly to 
have decided. I think if it had occurred to 
him he certainly would have postponed the de- 
cision until the meeting of the circuit court. 
It is this: That however all nations may have 
agreed upon the propriety of delivering up fu- 
gitives from justice, in the case of forgery, 
yet that in times of war, and particularly in 
revolutions, when different nations hold such 
opposite opinions upon what are piracy- or mur- 
der, and what justifiable resistance to tyran- 
ny and oppression, when it is so extremely 
difficult, and requires all the acuteness, and all 
the knowledge and experience of the ablest 
judges to draw the line between them, most 
certainly in this country our judges ought not 
to have decided in cases that may hereafter be 
quoted as precedents, without the utmost cau- 
tion aud deliberation. They should have re- 
flected, that in all trials where there was a 
claim of birthright or citizenship on the part 
of the accused, and where there was not the 
fullest and most positive proof of his crimi- 
nality, that it was safest to try him here. 1 
In this instance they ought certainly to have 

i The following is taken from the advertise- 
ment of the British government of Antigna, 
April 14, 1798, describing Thomas Nash, with 
the other men that were on board the Hermi- 
one: "Thomas Nash, an Irisbman : one of the 
forecastlemen, about five feet ten inches high, 
dark complexion, long black hair, remarkably 
hairy about the breast, arms, &c, had' left the 
ship in Porto Cabello, had entered on board 
either an American or Spanish trading schoon- 
er." In this advertisement it is remarkable 
that Thomas Nash is not called a warrant offi- 
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done so. The testimony was slight and trivial; 
it was nearly all hearsay. It was indispensa- 
ble, therefore, to justice, that the prisoner 
should have had an opportunity of sending to 
New York and Connecticut to prove, if he 
could, his birthright and citizenship, in the case 
of such delicate importance, and of such slight 
proof. Could the British government have 
censured the procedure? It was as easy for 
them to send their witnesses here, as to have 
sent an armed cutter to carry him away. Jus- 
tice would have been done to all parties; and 
venerating, as their nation is said to do, the 
trial by jury, a generous and free people would 
have applauded the respect that was paid to 
it here. 

"To the second question it has been already 
observed, that this was a new ease, in which 
congress had not legislated, and the more, that 
if the judge thought proper to assume the 
power of deciding, he was bound by no partic- 
ular act of restriction, but at liberty to de- 
clare the nature of the evidence on which, in 
his opinion, so important a decision should have 
been made. Supposing him, as the district 
judge, to have been at all authorized to de- 
cide, his discretionary power certainly would 
have extended to this; and the point then for 
consideration is. that having the power to de- 
termine on what evidence so important an or- 
der should be founded, what ought to have 
been his conduct, and what the nature of the 
proof he should have required? My own opin- 
ion, decidedly is, that, he should at least have 
required such proofs, as a grand jurv would 
have thought sufficient to find a bill. Perhaps 
he ought to have gone further, and before he 
consented to his removal into a foreign country 
and military tribunal, he should have demand- 
ed complete proof of his guilt, such as would 
have induced a petit jury to convict him. 
But that he should at least have required 
the proof necessary to find a bill, no one, I 
think, will contend. The inquiry then is, 
what is the proof which the English laws and 
the laws of this country require to enable a 
grand jury to find a bill? Although I think 
there are many defects in the administration of 
justice, such, for instance, as the dependence 
of the judges on the crown, from which they 
receive their appointment, and to whom they 
may be looking up for further promotion and 
honour; that of being removable by an ad- 
dress from parliament which a minister can al- 
ways command, and whose views and wishes, 
therefore, none else but an inflexible magis- 
trate will dare oppose; and, particularly, in 
the sheriff's having the power to summon 
whom they please as jurors, and to pack them, 
if they think proper. Yet there is one part 
of their system which I have always admired, 
that is, the institution of a grand jury. Their 
laws have wisely and humanely considered, that 
next to the disgrace of being convicted of an 
infamous offence, is the dishonour of being 
charged with one; and therefore, before they 
would submit a subject to the danger and in- 
convenience of being publicly arraigned, an 
impartial jury are on their oaths to de'clare 
the just cause for accusation. We have copied 
their system and improved upon it. Our ju- 
ries cannot be packed; they are drawn by lot, 
and, in my judgment, criminal trials in this state, 
are as perfect as they can be. The nature of 
the evidence which can alone be properly of- 

cer; he is only advertised as a common seaman, 
and not charged as one concerned in the mur- 
der of the officers. But the most remarkable 
thing is this, that while Bobbins' certificate 
says that he is a man five feet six inches high, 
the other (that is the Antigua advertisement) 
says he . is five feet ten inches. Now, four 
inches is so conspicuous a difference in the 
height of a man, that surely it was of suffi- 
cient consequence in fixing the identity to have 
deserved attention. 
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fered to a grand jury, although not entirely 
conclusive as to the actual guilt of the prison- 
er, must be such, as if offered to the petit 
jury, would be legal evidence. Even exam- 
inations taken agreeably to 2 & 3 Philip & 
Mary, c. 10 (of force in this state), can only be 
given in evidence before a jury, when the court 
is satisfied the witness is dead, unable to travel, 
or kept away by the means or procurements of 
the prisoner. No other examinations can be 
given, or ought to be received in evidence; 
and a presentment founded upon any other, 
would not be that due presentment, without 
which a citizen's life should not be put in dan- 
ger. 

"The above opinion is founded on the highest 
law authorities. A learned English judge, 
speaking on this subject, says: 'The evidence to 
be given ought to arise to a high degree of 
probability. Absolute positive proof is not to 
be insisted upon before a grand jury, and slight 
trivial suspicion ai.d hearsay evidence, are not 
sufficient to ground such presentments upon; 
for although they are only in the nature of a 
charge, and do not carry a conviction, vet 
many inconveniences as well as expense and 
danger attend a charge of this sort, which no 
subject ought to undergo, but upon legal and 
sufficient evidence.' This is the law of Eng- 
land on the subject of legal evidence, sufficient 
to enable a grand jury to find a bill. Our law 
is taken from, and founded upon it; and the 
public can now judge, whether the testimony 
submitted in this case, was such as ought, in 
one of so much importance and danger to the 
prisoner, to have authorized his delivery. 

"Some distinctions are attempted to be drawn 
respecting territory and jurisdiction, the coun- 
sel for the prisoner having contended, that 
the treaty entirely alluded to the peculiar ex- 
clusive jurisdiction of each. I have no doubt, 
in my own mind, that Mr. Jay meant no 
other than the exclusive territorial jurisdiction 
of each nation. He seems to have carefully 
omitted the word 'piracy,' aware of the difficulty 
I have before mentioned, of distinguishing be- 
tween what may be called piracy, or what laud- 
able resistance to violence and oppression. This 
omission, therefore, must at once convince us, 
that Mr. Jay could only have meant private 
acts of premeditated and . deliberate murder, 
arising from motives unconnected with any at- 
tempts which individuals, coming to be the* citi- 
zens of this country, might at any time make 
to free themselves from the tyranny of impris- 
onment. It is wonderful, however, to me. that 
Mr. Jay having seen the necessity of omitting 
piracy, did not also omit, at least during the 
existence of the war, murder also. For, in at- 
tempts to regain vessels or escape from im- 
pressment, it is certainly as difficult to distin- 
guish what is murder, as what is piracy, tip- 
on an occasion of such importance to the future 
safety of his fellow citizens, Mr. Jay certain lv 
ought, and will, I suppose, explain, what was 
his meaning in that article of the treaty. The 
quotations from Vattel and Rutherford 'did not 
apply at all. They are merely meant to refer 
to the cases of children born at sea, to ascer- 
tain, as Vattel does very properly, the right as 
subjects or citizens of the nation to which the 
vessel they are born in belongs. To suppose 
that Vattel designed to extend the doctrine, so 
far as to mean that the ships of a nation are, 
with respect to the space of water they cover 
on the ocean, its territory as to jurisdiction, as 
completely as its lands or rivers are, is to prove 
him not only guilty of an inconsistency unbe- 
coming so well-informed an author, but to make 
him flatly contradict doctrines expressed in 
other parts of his work. He then contradicts 
that neutral vessels do not make free goods; 
and it is on his authority the British rest, more 
than any other, their right to search neutrals. 
"Among the reasons which should make our 
judges very cautious in deciding against the 
claim of citizenship, by persons assuming to be 
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citizens, there is one peculiar to this country, j 
and which should he carefully attended to; it 
is, the difficulty of distinguishing between the 
natives of some of the Middle and Southern 
states, and the natives of Ireland, Germany, 
and, in some instances, Scotland. The emigra- 
tions from those countries to America were 
formerly very great. Whole counties have been 
entirely settled by them, with scarce the in- 
termixture of any other The children hearing 
nothing but the language of their parents, will 
as naturally have the German, Irish, or Scotch 
accent, as if they were born in Europe. In- 
stances of this sort must have occurred to any 
man, the least acquainted with these states. 
Indeed, it is well known that, in some places, 
many native Americans, born of German par- 
ents, have been met, who could not speak the 
English language. If, then, any of these men, 
born of German parents, have become seamen, 
will it not be impossible to distinguish between 
them and Europeans? And can there be a 
more fallacious mode of determining than from 
the voice or accent? I know of none more so 
than that of the countenance; and to neither 
should an acute or experienced judge ever at- 
tend. 

"I now come to the policy of the measure in 
the United States. More than any other na- 
tion, except Great Britain, ought the privileges 
of our seamen to be vigilantly attended to — 
they are the instrument of our commerce, and 
to them their country must look up as the 
true means of becoming an important naval 
power— of having the ability to protect and 
guard their rights, and to insure to its citi- 
zens the blessings of peace: they are more ex- 
posed to the attacks and insolence of powerful 
and overbearing nations than any other class 
of our citizens, and are therefore more entitled 
to the care and attention of our public guard- 
ians. Possessing as the United States do, 
bulky products, every day increasing, and to ex- 
port which great quantities of shipping and 
numbers of seamen are necessary, to what por- 
tion of their citizens can they look with more 
anxiety than to them? Numerous as they may 
become within these ten years, who knows to 
what extent the parental and fostering hand of 
government may increase them within the like 
succeeding period? But to effect this we must 
value and cherish them. TVe must recollect 
that they are not our men, but citizens— that 
they do not, the moment they become im- 
pressed by a superior foreign force, lose their 
rights or become lost to their country. Can it 
be supposed, because they are seamen, they 
have no families, no tender connexions, no com- 
forts to endear their homes to them? Rough 
and boisterous as is the element they traverse, 
and laborious as are their lives, among none 
of our citizens are to be found more true inde- 
pendence and generosity, or more ardent at- 
tachment to their country. If, then, they have 
those passions, that impatience of insult, that 
invincible thirst for revenge, which indignities 
like impressment and tyranny never fail to pro- 
voke, are they to be punished for using oppor- 
tunities to exercise them? Are they to sub- 
mit to the manacle and the lash, without a mur- 
mur, because they fear their country, however 
possessing the means, may not have the inclina- 
tion to protect them? If so, adieu to your 
commerce and your navy! Your seamen will 
fly to other governments more sensible of their 
value, and more disposed to assert and maintain 
their rights. 

"I will here take notice of the letter which 
the judge was said to have received from the 
secretarv of state, mentioning, that 'the presi- 
dent advises and requests the delivery of the 
prisoner,' because it has made some noise, and 
I do not view it in the same ligh* with others. 
I believe that neither of them meant to in- 
fluence the- opinion of the judge— that they sup- 
posed it was a mere matter of course — that 
there was no doubt as to the identity or coun- 
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try of the prisoner; and they probably never 
heard of his claim of citizenship; that they 
were anxious, on the part of this government, 
faithfully to execute the treaty, and that the 
letter to the judge aad another intent. This 
I really believe to be the case; but the noise 
it has made will show the extreme impropriety 
of the higher executive officers of our govern- 
ment ever touching, in the most distant man- 
ner, on any subjects that may come before the 
judicial. However innocent the intention, as 
I think it was in this instance, it is very apt 
to give rise to unfavourable opinions; — and none 
more dangerous to a community can be en- 
tertained, than that of a wish of the executive 
to influence the judicial. It weakens the con- 
fidence of the public in both; and lessens the 
respect it is their wish to show them. The 
present instance will probably operate to ad- 
vantage; because it is to be supposed that aft- 
er this our secretaries will be careful to avoid 
ever writing to a judge on any subject that 
may possibly come before him. In one thing I 
perfectly agree with Mr. Bee; and that is, in 
his avoiding to question the constitutionality 
of the treaty, although I think it constitutional. 
On no subject am I more convinced, than that 
it is an unsafe and dangerous doctrine in a 
republic, ever to suppose that a judge ought to 
possess the right of questioning or deciding up- 
on the constitutionality of treaties, laws, or any 
act of the legislature. It is placing the opin- 
ion of an individual, or of two or three, above 
that of both branches of congress, a doctrine 
which is not warranted by the constitution, and 
will not, I hope, long have many advocates in 
this country. 

"I shall here conclude my remarks on this 
case. They are made in that spirit of defer- 
ence and respect, which is intended to avoid 
giving offence, while it examines with candour 
the subject under discussion. My earnest wish 
is to draw the attention of congress to the 
amendment of the act, and to prove to them 
the necessity of providing in future against the 
delivery of any fugitives, unless a bill is 
found against them by a grand jury: to gui>rd 
them against entering into any articles on this 
subject in other treaties, unless they assent to 
it; and particularly to warn them against ever 
forming any agreements respecting fugitives 
from justice, except with nations whose citizens 
possess the right of trial by jury, and are will- 
ing to reciprocate so indispensable a provision. 
"A South Carolina Planter. 

"Charleston, August 3d, 1799." 

(The following are such of the documents 
appended to the above letter as are not contain- 
ed in the president's message of Feb. 7, 1800, 
given post): 

Letter from Mr. Moodie, British consul at 
Charleston, to Judge Bee: 

"Charleston, Nov. 27, 1799. 
"Sir: In consequence of the very great op- 
position made to the delivering up under the 
7th article of the treaty of amity, &c. Thomas 
Nash, alias Nathan Bobbins, one of the prin- 
cipal mutineers on board his Britannic majes- 
ty's late ship Hermione, and of the numerous 
publications on that subject, as well in this 
as others of the United States, I wrote to Ad- 
miral Sir Hyde Parker, requesting he would 
send me minutes of the court martial, mean- 
ing to communicate the contents to you; but 
being informed that a compliance with such re- 
quest would "have been contrary to the rules 
of the British navy. I beg leave to enclose you 
a copy of the admiral's answer, which I con- 
sider fullv adequate to the purpose I intended. 
"Whilst on this subject I cannot help remarking, 
that about the time my counsel moved for a 
habeas corpus, I happened to be in the court 
of common pleas, when Mr. Ker, a gentleman 
of the bar, addressed me, and mentioned his 
intention to oppose the delivery of the prisoner, 
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u ?der an idea of his being a citizen of the Unit- 
ed Mates of America: on this I expressed some 
surprise, that a person should at so late a day 
interest himself in behalf of the prisoner, par- 
ticularly as his majesty's cutter Sprightly had 
been here a very short time before for the 
purpose of carrying him off, and that it was 
from your opinion of the transaction being an 
executive one, that he was not then delivered 
up: he answered that Mr. Sasportas* had 
spoken to Colonel Moultrie and himself. I 
have the honor to be, sir, your most obedient 
humble servant, Benjamin Moodie. 

' The Hon. Thomas Bee, Esq." 
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■p«?i ra< ? ™ a . Iet t er fr om Admiral Sir Hvde 
barker, to Benjamin Moodie, Esq., his Britan- 

E£ Tif S K\ QOnsnl in Charleston; dated on 
£££t e - A1>e ^£eany, in Port Royal har- 
bour, Jamaica, 13th September, 1799: 

w Sir: Ji ^ve received your letter of 21st of 
last month, with a copy of another (not yet re- 
ceived) ot the 3d of same month; and in an- 
swer to both, am to acquaint you that Nash 
has been executed and hung in ehains, agree- 
ably to the sentence of a court martial, and that 
he confessed himself to be an Irishman: and 
it further appears by the Hermione's booksf 
that he was born at "Waterford; on the 21st of 
December, 1792,3: entered a volunteer on board 
the .Dover; received three pounds bounty mon- 
ey, and was removed to the Hermione 28th Jan- 
uary lt\)6, and with respect to transmitting 
minutes of his trial, that is not in my power 
but rests with the lords of the admiralty only." 

"I had the command of the boats of thesquad- 
ro -*u°S the day o£ his execution, and attended 
with them to see his body hung in chains, agree- 
ably to an order for that purpose, from Sir 
Hyde Parker. Kt., commander-in-chief, &c, 

-T^t!-* Jamai «V . , • Geo - Hans Blake, 
Late commander of his majesty's sloop L'Am- 
eranthe." 

*i '-' T &L? f? soin % was duI y attested before me 
this 29th November, 1799. 

"John Mitchell, Q. TJ." 

Letter from Mr. Moultrie to Mr. Moodie: 

at"^° J? en A amin , Moodie, Esq., His Britannic 
Majesty s Consul m Charleston— Sir: Having 
discharged my duty as a counsellor in the case 
of Jonathan Bobbins, and having but little time 
to bestow on newspaper altercations, it was 
neither m my expectation nor my wish to be 
called forth further on this subject, and es- 
pecially, as the author of a publication in a 
newspaper; but, sir, I find I am indebted to 
your politeness and moderation, or the zeal of 
your printer, (if he is your commentator,) for 
this occasion of my coming forth in this publi- 
cation In your letter of the 27th ultimo, to 
Judge Bee, respecting the case of Bobbins, you 
conclude by saying you were informed by Mr 
Ker, that Mr. Sasportas had spoken to Mr. 
Ker and myself as Bobbins' counsel, and with 
an asterism annexed to the word Sasportas, re- 
ferring to an annotation below, this brilliant 
note is m italics, as follows:— 'Mr. Sasportas 
was the agent for the French Republic at the 
time then- cruisers were permitted to sell their 
prizes m this port The records of the District 

* Mr. Sasportas was the agent for the French 
republic, at the time their cruisers were per- 
mitted to sell their prizes in this port. The 
records of the district court in admiralty causes 
will prove this. 

J .i^ C, 9? i ?i 5 . ? f the shi P' s books and accounts of 
the British navy, are made up every two 
months, and transmitted to the lords of the ad- 
miralty. The admiral procured transcripts of 
this ships books, in order to describe the per- 
sons and names of the crew. 

Jonathan Bobbins' certificate was dated at 
i\ew York, 20th May, 1795. 



Court in Admiralty causes will prove this.' If 
1 understand right, and can read right, and if 
J. understand the sentiments and views of the 
advocates of your nation in this country, (and 
think I have contemplated them since the dawn 

2n?£L ReT0l . u k° n v> ***** bright note and those 
capitals are intended as an insinuation to the 
world, that French influence was at the bot- 
tom of Bobbins' defence, consequently was the 
mover of his counsellors. If I am mistaken, 
sir, m my sentiments you will pardon me, and 
J. nope at the same time correct the error; but, 
sir, these sentiments are the natural impres- 
sions of your conduct, and I will hold them till 
properly effaced. The cry or insinuation, sir, 
of Hrench influence may be an admirable en- 
gine of British policy in this country, and serve 
to promote many of their purposes, but as to 
myself or any injury it may work towards me 
m this case, you have lost your aim, sir. The 
mens conscia sibi recti defies your attack: 
your shaft has no sting, sir, its poison is inef- 
lectual; and your own disappointment shall be 
your own punishment. When I was first called 
on m Bobbins' case I considered it generally 
and gave my opinion that I thought such was 
the prevailing influence of opinions and senti- 
ments of those in power, that every effort would 
be vain; he had not then been represented to 
me as an American citizen, and I considered the 
case on the point of jurisdiction onlv. I gave 
it but a short consideration, and soon deter- 
mined, and thought no more of it. Matters 
rested thus for some days— till the day before 
Kobbms was tried. I was then accidentally in- 
™"»ea> "l conversation with a friend, that 
Bobbins was an American. I was struck and 
alarmed to think I had deserted him. I im- 
mediately went to Mr. Ker and desired him to 
prepare himself for the argument next morn- 
mg : ^ J ^ nt nome and considered the case, and 
met Mr. Ker in court the next day. I had never 
yet seen Bobbins, nor had I ever any inter- 
course with him till he was pointed out to me 
and I went up and spoke to him in court, the 
day of his trial; nor had I till then ever seen 
one of his papers. On my coming into court, 
amongst the first things I did, I asked the clerk 
for the papers, and amongst them found Bob- 
bins certificate of nativity and citizenship. I 
examined it and found it had every mark of au- 
thenticity; no erasure, no obliteration; that 
its colour and appearance were natural and cor- 
respondent with its date, and that the hand- 
writing of the notary was genuine and can be 
proven here. But one thing further struck 
me: on inquiring of the clerk if this paper was 
found on Bobbins when first taken, and being 
informed it was, I was of opinion it was gen- 
uine; and was clear if it was not it was no 
fabrication in Charleston. Under these circum- 
stances, sir. I undertook the cause of Bobbins- 
a cause, sir, in which the rights of mankind* 
and those of my country were deeply involved- 
a cause, sir, which I held myself bound in duty 
as an American, to defend and support; which 
pointed at the constitution and vital principle 
of American independence. And, give me leave 
further to tell you, that in this cause, I neither 
undertook it from French influence or an idea 
of advancing their interest, nor from the prom- 
ise or expectation of any fee or reward, and 
that I never have received any such. Every 
one, sir, who knows me, knows my politics; 
they have been uniform since 1775, and I hope 
will continue so to my latest hour. I honour 
and respect all nations: but I hate tyrants. I 
love my country and will defend its* freedom 
I am, sir, with due consideration, your humble 
servant, Alexander Moultrie." 

Letter from Mr. Sasportas: 

"Messrs. Freneau & Paine: The unexpected 
attack of Mr. Moodie, the British consul, in 
Timothy's paper of Monday last, I am induced 
to notice, not from any apprehension of its inju- 
rious effects on the public mind, respecting mv 
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■conduct in the case of Robbing, because the pub- 
lication bears its own insignificance o n tne face 
■of it; but, as he has thought proper to arraign 
the motives which induced me to employ counsel 
in his behalf, I shall briefly relate the circum- 
stances which brought Robbins under my ob- 
Rervation. Being drawn to serve as a grand 
juror for the district of Charleston, we were re- 
quested bv the court to visit the jail, in order 
to make a report of the state of the same. In 
the exercise of this duty I saw Robbins, con- 
fined in irons; who communicated to me the 
cause of his commitment, and his defence to 
the charge, viz: that of his being an American 
citizen, impressed by the English. From his 
relation, and his certificate of citizenship then 
shown me, I was induced to employ counsel in 
his behalf, in order that his innocence or guilt 
might be established by an appeal to the laws 
of the country. The world must be at a loss 
to trace any connection between my conduct 
on this occasion and my having acted as com- 
mercial agent for the republic of Prance up- 
wards of sis years since. Hence, it follows 
that Mr. Moodie can have no other object in 
view than a desire to establish a prejudice 
against me in the eyes of my fellow-citizens. 
Mr. Moodie states that he expressed his surprise 
to Mr. Ker, that at so late a day he meant to 
oppose Robbins being delivered up. The fact is 
I had spoken to the counsel the very day I saw 
the prisoner in jail, but his avocations. I pre- 
sume, did not permit him to attend to the case. 
The consequence was, that rather than *he 
cause should be wholly neglected, I applied to 
other counsel, with whose exertions I have no 
reason to be dissatisfied. But I presume this is 
the first instance where a prosecutor has as- 
sumed to himself the right of dictating to the 
accused party, when, and how he shall seek re- 
dress. I am, gentlemen, your most obedient 
servant, Abraham Sasportas. 

"N. B. No one knows better than Judge Bee 
that I was agent to the French republic, and 
no one knows better than myself that Mr. 
Moodie was agent for the British government; 
by the repeated vexatious impediments which 
wore raised up by him in every case, without 
the colour of a legal defence. The numerous 
decrees of the supreme court of the "United 
States, in favour of the captors, prove the fact." 

Immediately upon the meeting of congress a 
■call was made upon the president for papers, 
&c, connected with Bobbins' surrender, to 
which the following answer was given: 

"Message from the president of the United 
States, transmitting a report of the secre- 
tary of state, and sundry documents relative 
to the requisition for and delivery of Jona- 
than Robbins, in pursuance of a resolution 
of the house of representatives of the 4th 
instant. 

"Gentlemen of the House of Representatives: 
In consequence of your request, to me conveyed 
in your resolution of the fourth of this month, 
I directed the secretary of state to lay before 
me copies of the papers intended. These cop- 
ies, together with his report, I now transmit 
to the house of representatives for the consid- 
eration of the members. John Adams. 
"United States, February 7, 1800." 

"Report. 

"Department of State, February 6, 1800. 
"The secretary of state has prepared, as di- 
rected, and now respectfully submits to the 
president of the United States, copies of the pa- 
pers which probably were contemplated by the 
house of representatives in their resolve of the 
4th instant, although no requisition, as the re- 
solve supposes, has ever been received, nor any 
communication made to the judge of the district 
court of South Carolina, concerning any man 
by name of Jonathan Robbins. But by the pro- 



ceedings before that judge, as they have been 
published, it appears that a seaman named 
Thomas Nash, the subject of the British minis- 
ter's requisition, did assume the name of Jona- 
than Robbins and make oath 'that he was a 
native of the state of Connecticut, and born in 
Danbury in that state.' The secretary, there- 
fore, besides the copy of the requisition, and 
the copies of his letter to the judge of the dis- 
trict court of South Carolina, and of the judge's 
answer, has prepared, and herewith encloses, cop- 
ies of the certificates of the select men of Dan- 
bury, and extracts of letters from Admiral Sir 
Hyde Parker, satisfactorily proving that the 
Thomas Nash calling himself Jonathan Rob- 
bins, who, on the requisition of the British min- 
ister, was delivered by the judge aforesaid, 
with the assent of the president of the United 
States, was not an American citizen, but a na- 
tive Irishman, who, to his other crimes, added 
perjury, in the hope thereby to escape the 
punishment due to piracy and murder. The 
original certificates of the select men and town 
clerk of Danbury are in the secretary's posses- 
sion, and he has compared the extract of Ad- 
miral Parker's letter to Mr. Liston with the 
original, and the extract of the admiral's let- 
ter to the British consul at Charleston with the 
passage as recited in the consul's original letter 
to Mr. Liston. All which is respectfully sub- 
mitted. Timothy Pickering." 

(No.l.) 

Copy of a note irom Robert Liston, Esq.^ en- 
vov extraordinary and minister plenipotentiary 
of "his Britannic majesty, to Timothy Pickering, 
secretary of state of the United States: 

"R. Liston presents his respects to Col. Pick- 
ering, secretary of state. A seaman of the name 
of Thomas Nash having beeen committed to jail 
in Charleston, South Carolina, at the instance 
of his majesty's consul there, on suspicion of his 
having been an accomplice in the piracj and 
murder committed on board his majesty's ship 
Hermione, and information of the circumstance 
having been transmitted to Admiral Sir Hyde 
Parker, a cutter was dispatched to Charleston 
with an officer on board, to whom the man was 
well known, in order that his person might be 
identified, and that he should be carried to the 
West Indies for trial. But, on the application 
of the consul for the restoration of Nash, in 
conformity to the treaty of 1794, Judge Bee and 
the federal attorney were of opinion that he 
could not with propriety be delivered up without 
a previous requisition on my part made to the 
executive government of the United States. 
May I therefore request, sir, that you will be 
pleased to lay this matter before the president, 
and procure his orders that the said Thomas 
Nash be delivered up to justice. 

"Philadelphia, May 23, 1799." 

(No. 2.) 

Letter from the secretary of state to Judge 
Bee: 

"Department of State, Philadelphia, 

June 3, 1799. 

"Sir— Mr. Liston, the minister of his Britan- 
nic majesty, has requested that Thomas Nash, 
who was a seaman on board the British frigate 
Hermione, and who, he is informed, is now a 
prisoner in the jail of Charleston, should be de- 
livered up. I have stated the matter to the 
president of the United States. He considers 
an offence committed on board a public ship 
of war on the high seas to have been committed 
within the jurisdiction of the nation to whom the 
ship belongs. Nash is charged, it is understood, 
with piracy and murder, committed by him on 
board the above mentioned British "frigate, on 
the high seas, and consequently 'within the ju- 
risdiction of his Britannic majesty,' and there- 
fore, by the 27th article of the treaty of amity 
with Great Britain, Nash ought to be delivered 
up, as requested by the British minister, provid- 
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ed such evidence of his crimiualty be produced 
as, by the laws of the United States or of 
South Carolina, would justify his apprehension 
and commitment for trial, if the offence had 
been committed within the jurisdiction of the 
United States. The president has, in conse- 
quence thereof, authorized me to communicate 
to you 'his advice and request/ that Thomas 
Nash may be delivered up to the consul or other 
agent of Great Britain who shall appear to re- 
ceive him. I have the honour to be, &c, &c. 

"(Signed) Timothy Pickering. 

"The Honourable Thomas Bee, Esq., Judge 
of the District Court of South Carolina." 

(No. 3.) 

Letter from Thomas Bee, Esq., to the sec- 
retary of state, dated: 

"Charleston, South Carolina, 1st July, 1799. 

"In compliance with the request of the pres- 
ident of the United States, as stated in your 
favour of the 3d ult., I gave notice to the Brit- 
ish consul, that at the sitting of the district 
court on this day, I should order Thomas 
Nash, the prisoner charged with having com- 
mitted murder and piracy on board the British 
frigate Hermione, on such strong evidence of 
his criminality as justified his apprehension 
and commitment for trial, to be brought be- 
fore me on habeas corpus, in order to his being 
delivered over, agreeably to the 27th article of 
the treaty of amity with Great Britain. The 
consul attended in court, and requested that 
the prisoner should remain in jail until he had a 
convenient opportunity of sending him away. 
I have therefore directed that he remain in 
prison until the consul shall find it convenient 
to remove him. I have the honour to be. with 
great respect, your most obedient servant, 

"Thomas Bee, 
"District Judge of South Carolina. 

"Honourable Timothy Pickering, Secretary of 
State." 

(No. 4.) 

"Danbury, Sept. 16th, 1799. 
"We, the subscribers, select men of the town 
of Danbury in the state of Connecticut, certify 
that we have always been inhabitants of said 
town, and are from forty-five to fifty-seven years 
of age, and have never known an inhabitant of 
this town by the name of Jonathan or Nathan 
Robbins, and that there has not been, nor now 
is, any family known by the name of Robbins 
within any limits of said town. 
"Certified per: Eli Mygot. 

"Eben Benedict. 
"Justus Barnum. 
"Ben. Hichcop." 

"Danbury, September 16th, 1799. 
"The subscriber, late town-clerk for the town 
of Danbury, in the state of Connecticut, certi- 
fies that he kept the town records twenty-five 
years, viz.— from the year 1771 until the year 
179(5; that he is now 56 years of age, and that 
he never knew any person by the name of Rob- 
bins born or residing in the said town of Dan- 
bury, during that term of twenty-five years, be- 
fore or since. Major Taylor." 

(No. 5.) 

Extract of a letter from Admiral Sir Hyde 
Parker to Robert Liston, Esq., envoy extraor- 
dinary and minister plenipotentiary of his Bri- 
tannic majesty to the United States, dated: 

"Port Royai Harbour (Jamaica), September 
9th. 1799. 

"I have had the honour of receiving duplicates 
of your excellency's letters numbered 10, 11 
and 12, and in answer thereto, acquaint you 
that in consequence of Nash, one of the ring- 
leaders in the mutiny, murders, &c, on board 
the Hermione, being delivered up by the United 
States to me, he has been tried at a court-mar- 



tial, and sentenced to suffer death, and after- 
wards hung in chains, which sentence has been 
put in execution. He acknowledged himself to 
be an Irishman." 

(No. 6.) 

Extract of a letter from Benjamin Moodie, 
Esq., consul of his Britannic majesty at 
Charleston, (South Carolina,) to Robert Liston, 
Esq., envoy of his said majesty to the United 
States, dated: 

"November 19th, 1797. 

"In consequence of many obstacles I had to 
encounter in obtaining the delivery of Thomas 
Nash, late of his majesty's ship Hermione, and 
of the numerous publications to the northward, 
and in this place, I wrote to Admiral Sir Hyde 
Parker, requesting he would be good enough to 
send me minutes of the court-martial; to which 
he answered under date 13th Sentember — 
I am to acquaint you that Nash has been ex- 
ecuted agreeably to a court-martial, and that 
he confessed himself to be an Irishman: and it 
farther appears by the Hermione's books that 
he was born at Waterford; on the 21st De- 
cember, 1792, entered a volunteer on board the 
Dover, received £3 bounty-money, and was re- 
moved to the Hermione, 28th of January, 1793. 
And_ with respect to transmitting the minutes 
of his trial, that is not in my power, but rests 
with the lords of the admiralty only." 

The following letters subsequently were pro- 
duced to the house: 

Extract of a letter from the secretary of state 
of the United States, to the president of the 
United States, dated: 

"May 15th, 1792. 

"Mr. Liston informs me. that an information 
received by Admiral Sir Hyde Parker, of one 
of the mutineeers and murderers of the officers 
of the British frigate Hermione, being at 
Charleston, South Carolina, the admiral sent 
thither a vessel on purpose to receive and car- 
ry the culprit to the fleet to be tried; but that 
the district judge had not deemed it proper to 
deliver him up. This question has occurred 
before, respecting the crew of the Hermione, 
in consequence of some of them being appre- 
hended in New Jersey, where they were tried 
and acquitted. One only was detained some 
time longer, on a suggestion or expectation of 
decisive evidence against him: but it appeared 
afterwards that this man was not involved in 
the offence, and at Mr. Liston's request he was 
discharged. The only and legal question was, 
whether an offence committed on board a public 
ship of war, on the high seas, was committed 
within the jurisdiction of the party demanding 
the offender, on a just construction of the 27th 
article of the treaty. Upon a further consid- 
eration of the subject. I am inclined to answer 
in the affirmative; I supppose the offence com- 
mitted on board the Hermione to have been a 
most atrocious act of piracy accompanied with 
murder: that alJ nations having jurisdiction in 
this case, if the pirates be found within their 
dominions, any of them may try and punish 
them; but wanting the full evidence for that 
purpose, it would seem reasonable, and essen- 
tial to the due administration of justice, that 
the culprits be delivered up to the government 
of the country to which they belong; all na- 
tions being interested in the punishment of 
such pests to society. On the point above-men- 
tioned about the jurisdiction, it may be ob- 
served, that besides the general concurrent 
jtirisdiction held by Great Britain on the high 
seas, her officers have, and exercise, a particu- 
lar jurisdiction on board of their own ships. 
For these reasons, and as the 27th article of 
the treaty especially requires the delivering up 
of murderers, 1 respectfully submit my opinion, 
that the judge of the district of South Carolina 
should be directed to deliver up the offender in 
question, on the demand of the British govern- 
ment by its minister." 
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Extract of a letter from the president of the 
United States to the secretary of state, dated: 

"Quiney, May 21st, 1799. 
"Your favour of the 15th is received. I have 
no doubt that an offence committed on board 
a public ship of war, on the high seas, is com- 
mitted within the jurisdiction of the nation to 
which the ship belongs. How far the president 
of the United States would be justifiable in di- 
recting the judge to deliver up the offender, is 
not clear. I have no objection to advise and re- 
quest him to do it." 

House of Representatives, Feb. 21, 1800. 
Mr. Livingston, in consequence of a reference 
of the message of the president on the case of 
Jonathan Robbins to a committee of the whole 
house, and of another resolution proposed by 
Mr. Bayard thereupon which had also been so 
disposed of, the amount of which resolution was 
an approbation of the conduct of the executive 
in his proceeding on that subject, proposed the 
following resolutions: "Resolved, that it ap- 
pears to the house that a person calling him- 
self Jonathan Robbins, and claiming to be a 
citizen of the United States, impressed on 
board a British ship of war, was committed for 
trial in one of the courts of the United States 
for the alleged crime of piracy and murder, 
committed on the high seas, on board the Brit- 
ish frigate Hermione. That a requisition being 
subsequent to such commitment, made by the 
British minister to the executive of the United 
States for the delivery of the said person (under 
the name of Thomas Nash) as a fugitive, under 
the 27th article of the treaty with Great Brit- 
ain, the president of the United States did, by 
a letter written from the department of state 
to the judge who committed the said person for 
trial, officially declare his opinion to the said 
judge that he 'considered an offence commit- 
ted on board a public ship of war to have been 
committed within the jurisdiction of the nation 
to whom the ship belongs,' and in consequence 
of such opinion and instruction, did advise and 
request the said judge to deliver up the person 
so claimed to the agent of Great Britain, who 
should appear to receive him, provided only, 
that the stipulated evidence of his criminality 
should be produced. That in compliance with 
such advice and request of the president of the 
United States, the said person so committed 
for trial, was, by the judge of the district of 
South Carolina, without any presentment or 
trial by jury, or anv investigation of his claim 
to be a citizen of the United States, delivered 
up to an officer of his Britannic majesty, and 
afterwards tried and executed on a charge of 
mutinv and murder. Resolved, that inasmuch 
as the'constitution of the United States declares 
that the judiciary power shall extend to all 
questions arising under the constitution, laws 
and treaties of the United States, and to all 
cases of admiralty and maritime jurisdiction, 
and also that the trial of all crimes (except in 
cases of impeachment) shall be by jury; and 
such trial shall be held in the state where such 
crimes shall have been committed, but when 
not committed within any state, then, at sucn 
place or places as congress may by law have 
directed; and inasmuch as it is directed by 
law, that the offence of murder committed on 
the high seas shall be deemed to be piracy and 
murder, and that 'all crimes committed on the 
high seas, or in any place ouc of the jurisdiction 
of any particular state, shall be in the district 
where the offender is apprehended, or into 
which he may be first brought.' Therefore, 
the several questions, whether the aforesaid 
crime of piracy or murder was committed with- 
in the exclusive jurisdiction of Great Britain; 
whether it comes within the purview of the 
said 27th article; and whether a person stating 
that he was an American citizen, and had com- 
mitted the act of which he was accused in at- 
tempting to regain his liberty from illegal im- 
prisonment, ought to be delivered up without 



investigation as to his citizenship, or inquiry 
into the facts alleged in his defence, are all 
matters exclusively of judicial inquiry, as aris- 
ing from treaties, laws, constitutional provi- 
sions, and cases of admiralty and maritime ju- 
risdiction. That the decision of those questions 
by the president of the United States, against 
the jurisdiction of the courts of the United 
States, in a case where those courts have al- 
ready assumed and exercised jurisdiction; and 
his advice and request to the judge of the dis- 
trict court, that the said person thus charged 
should be delivered up, provided only, such evi- 
dence of his criminality should be produced as 
would justify his apprehension and commit- 
ment for trial, are a dangerous interference of 
the executive with judicial decisions; and that 
the compliance with such advice and request on 
the part of the judge of the district court of 
South Carolina, is a sacrifice of the constitu- 
tional independence of the judicial power, and 
exposes the administration thereof to suspicion 
and reproach." 

The question of a reference to a committee 
of the whole was taken and carried : ayes, 55. 

Tuesday, February 2oth. 
The house having resolved itself into a com- 
mittee of the whole, on the message of the pres- 
ident respecting Jonathan Robbins, Mr. Ed- 
mond was called to the chair. .A short debate 
took place, whether the committee should take 
up the business of the resolution first proposed 
by Mr. Bayard, or on those subsequently of- 
fered by Mr. Livingston. Mr. Bayard seemed 
inclined to withdraw his motion, but the com- 
mittee seeming of opinion that both resolutions 
were within their jurisdiction, and that they 
might proceed on either, the question was taken 
whether the committee should proceed on the 
resolution of Mr. Livingston, and carried in the 
affirmative. Messrs. Bayard, Rutledge, Otis, 
&c, voting in favour of the question; and, Mes- 
srs. Livingston, Nicholas, &c, voting against 
it. Mr. Livingston entered upon an argu- 
ment in support of the resolutions which he had 
some days before submitted to the house, and 
which now were taken up. Soon after he began 
the discussion he was. proceeding to read a dep- 
osition of Jonathan Robbins, • and certificates 
accompanying the same, to prove himself a 
citizen of the United States, in which the de- 
ponent swore, before the court of South Caro- 
lina, that he was born at Danbury, in the state 
of Connecticut, and that he was impressed from 
on board the American brig Betsey, by the 
crew of the British frigate about two years 
before, where he was detained, contrary to his 
will, until the mutiny occurred: when Mr. Bay- 
ard opposed the reference to a fact so incom- 
petently authenticated as the report of a case 
upon newspaper testimony, especially when, if 
it had been the desire of the gentlemen to have 
introduced it as evidence, it was extremely 
easy to have procured the record of the court 
before he proceeded on his allegations. If such 
evidence as this was to be admitted, other, and 
perhaps more important, might next be intro- 
duced to oppose upon the committee. Besides, 
it certainly must be looked upon as ex parte ev- 
idence, which it was impossible to repel. Mr. 
B. submitted to the house, whether it could be 
in order to admit any such evidence to support 
the resolutions when all the documents which 
had been asked for, and which had come to the 
knowledge of the executive, had been admitted 
to the house. Mr. Gallatin, on the question of 
order, contended for the admission. This docu- 
ment, he said, was referred to as authentic, in 
his letter. That, by the proceedings before 
the judge (Bee), as they have been published, it 
appears that a seaman named Thomas Nash, 
did assume the name of Jonathan Robbins and 
make oath that he was a native of the state of 
Connecticut, &c. Certainly it cannot be im- 
proper to refer to the identical document there 
mentioned. If it was proper for the secretary 
of state to make the allusion, the house could 
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take it up under the same idea. He did not 
think it was introduced as evidence before the 
committee. Mr. Dana said he was very sorry 
the gentleman had been interrupted; he could 
not think of admitting it as evidence, but the 
gentleman might read it as part of his speech, 
which perhaps might otherwise have a chasm in 
it. Mr. Bayard was fully of opinion with the 
mover of these resolutions, that it was a very 
serious business; he believed that there was a 
very serious object in view. He believed the 
affidavit was introduced as evidence, also why 
should the gentleman have taken this in the 
rotation, after he had been stating the facts 
contained in the message. 

It was further said that this deposition was 
referred to by the secretary. Surely then it 
was introduced as evidence upon that author- 
ity, but how had the gentleman been assured 
that this was the same deposition, an extract 
of which was taken by the secretary? Did it 
follow that because the secretary referred to a 
printed paper, that this was the authentic one? 
He presumed no gentleman would vouch for the 
veracity of this paper. The secretary had only 
extracts from the document of such parts as he 
deemed necessary for the information of the 
house, supposing this was the case meant. Mr. 
Nicholas was surprised that the gentleman 
should oppose the reading of what he supposed 
the secretary had authenticated copies of in his 
office; the secretary had certainly referred to 
an authenticated affidavit which was published, 
and it was presumable this was the one. The 
result of this declaration must be, if the gen- 
tleman thinks the house is imposed upon by a 
reference to a false paper, that the committee 
must rise, and the house ask for the authentic 
copies, which may aid their decision. But, Mr, 
Nicholas thought the information was suffi- 
ciently authentic; the house had asked the pa- 
pers of the president, some papers were sent, 
and instead of sending this original paper, he 
had referred to the printed report. This had 
never been contradicted, and had every appear- 
ance of authenticity. He really hoped that the 
objection would not be insisted on, and the dis- 
cussion arrested in this stage. Mr. Rutledge 
hoped the paper might be' read, but not for the 
purpose for which it was introduced; he wish- 
ed it as part of the gentleman's speech, but he 
did not think this was the proper time; he did 
not think the gentleman was come to that 
chasm in his speech which was supposed by the 
gentleman from Connecticut. The gentleman 
had produced facts and stated evidence, among 
which he was proceeding to introduce this pa- 
per. Mr. Rutledge said he was willing to pro- 
cure all the information, and that other gen- 
tlemen should also be possessed of it, on which 
account, when the subject was first mentioned, 
he moved its reference to a select committee; 
in that case, all the facts and every necessary 
light would have been procured, but it was re- 
ferred to a committee of the whole. Mr. Sedg- 
wick (as speaker), thought as this was merely 
a question of order, and as the acts and delib- 
erations of the committee of the whole were 
prescribed, it could only have been proper to 
have made it an act of the house. The com- 
mittee of the whole, he said, were limited to the 
documents referred to it by the house, and if 
they found them insufficient, it was their duty 
to rise and go to the house for more. If it was 
the intention of the gentleman to read this as 
evidence, (which we must suppose was intend- 
ed,) and it was not evidence, it might shed 
darkness, but it could not illuminate. He was 
surprised, that gentlemen, who were sitting 
there in their inquisitorial capacity, should 
bring forth charges of a serious nature against 
two officers, of high confidence, and, deserved- 
ly so in the public opinion, upon evidence which 
cannot be deemed authority, when, for merely 
asking, they could receive that which was au- 
thentic. Mr. S. said, he was not afraid of the 
reading of any papers whatever, on any sub- 



ject, because he must possess a desire to come 
at the whole truth. "If there be a man," said 
he, 'who possesses the public confidence un- 
worthily, strip him of that confidence and his 
power too, but do it not, sir, on bare newspaper 
publication." Mr. S. said, that his reasons for 
opposing the reading were, not because that 
paper was deficient o: that formality which 
courts of justice require; he should, therefore, 
waive formalities, except the evidence should 
appear evidently false. But the deposition it- 
self he believed to be perfectly irrelevant to 
the object of inquiry. It was not, in his opin- 
ion, material whether this man claimed to be 
an American citizen or not, nor was it material 
whether the paper under question was in the 
office or not; he thought the only inquiry to be. 
whether the president had interfered with the 
judicial authority or not; and, whether the 
judge had been guilty of a breach of his duty, 
m obeying the orders given him by the execu- 
tive of the United States. There were, to be 
sure, allusions made to a printed trial, but it 
was by the secretary of state, and not by the 
president; he had said no such thing, and 
therefore he was not culpable. The onlv thing 
which he believed the president considered was, 
what must appear a very clear and well ascer- 
tained fact, to wit: that a ship or vessel, of 
any power, was to be considered as the jurisdic- 
tl ^ n u f Power to whom it belongs, and not 

whether the man was an American citizen or 
not. Mr. Livingston said, he did wish to read 
this paper as part of his speech, and he believed 
it a very material part, because it was a justifi- 
cation of a point which he wished to establish. 
He wished to show the committee, that Jona- 
than Bobbins claimed to be an American cit- 
izen, and that he said he was impressed; this 
he swore in court, and that he did so he hoped 
would be admitted. He said he only intro- 
duced it with this view. Surely he could not 
be so far mistaken in his law knowledge as to 
be thought to have said, that the culprit could 
be evidence in his own behalf. If he did say 
he was a citizen, then the matter, upon exam- 
ination, must appear more serious than gentle- 
men would be willing to think. "Did the 
speaker think it was his desire," Mr. Living- 
ston asked, Vto criminate the man who stood 
so deservedly high in the public estimation?" 
burely the mere reading of this paper could not 
contribute to that crimination, since it was with 
the other papers, furnished to the house, as doc- 
uments which were asked for by the house. 
The house received their papers (this among 
others, for to this the secretary referred the 
house) to assist them in forming their judg- 
ment. If "newspaper evidence" was given to 
the house, if unauthenticated affidavits, who 
then was to blame? The house asked for all 
papers relative to the subject, the president 
furnished this, and therefore, if any blame at- 
tached, it must be to him. 

It was said, that this paper was in the office 
of the secretary of itate; that this was not an 
act of the president, that this was a report of 
the secretary of state, and that he only was an- 
swerable for it. "Sir," said Mr. L., "when the 
president says, that he, in conformity to the 
request of the house, had ordered the secretarv 
to bring him the papers, and that he submits 
them to the house for their consideration, does 
he not take the act off the secretary and appro- 
priate it to himself? Certainly he does. The 
conduct of the gentlemen must appear a little 
strange when it is considered that a part of 
these papers, such as certain affidavits from 
Connecticut, that Bobbins was not born there, 
and a letter from the British admiral in the 
West Indies, stating that he was an Irishman, 
and entered into the service, — I say it is un- 
accountable that gentlemen are willing to ad- 
mit this part of the report, which was never 
required by the house, and refuse another part 
which was, and of which it was the dutv of 
the house to be informed, if information could 
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be had. Information is had, hut it must not 
be admitted! Sir, this is to be considered as an 
act of the president. It is to be considered 
that this affidavit is quoted and ought to be 
wholly read, since it is the part upon which we 
are to proceed to the investigation." 

Mr. Bayard had no doubt but it was the 
gentleman's intention to impress the force of 
the facts contained in that paper, upon the 
minds of that committee; and, to suppose it 
would have no impression, would be absurd. It 
would afterwards be said that this man was ad- 
mitted to be an impressed American citizen, and 
that he was praiseworthy in committing what 
would then be called the homicide. The de- 
cision of the committee would be much affected, 
he said, by the kind of evidence which was 
alleged. If this was admitted, it would be 
impossible to ascertain the extent of the prin- 
ciple. Other depositions may be produced; in- 
deed, he had no doubt but the gentleman could 
get proof to any point which he might thmk 
it material to ascertain- In saying this, he 
did not mean to insinuate that any improper 
steps would be taken by that gentleman, but 
there were volunteers enough to be found who 
would step forward, in order to answer party 
purpose, and make oath of anything. But what 
the gentleman had now .acknowledged, his refer- 
ence to that paper was a work of supereroga- 
tion; he now said, that he only wanted to prove 
that the man claimed to be an impressed Ameri- 
can citizen. This is admitted in the letter of 
the secretary of state— "Sir," said Mr. B., "you 
are about to inculpate the conduct of the presi- 
dent, and of the district judge of South Caro- 
lina; and to do this, shall you do it on the 
affidavit of a man at the hazard of his life; and 
a man who could commit murder and piracy, 
for which he was then going to be executed? 
It was the last resource of the wretch himselr. 
Mr. B. had no doubt, but the gentleman would 
have brought that paper as evidence, and though 
derived from the vilest possible source, he would 
certainlv have turned it to serve his point. 
With this idea, and for the sake of consistency, 
(for the rules of the house would admit in any 
other part of the examination, what was now 
admitted,) and viewing the principle injurious, 
he had thought it his duty to put a stop to itra 
time. Mr. Livingston supposed he should in- 
crease the astonishment of gentlemen still more, 
when he declared, that he did not believe a 
word of the affidavit, but he believed Nash was 
an Irishman, and that he entered on board and 
committed all the crimes charged to him. It 
was clear that the affidavit could not be evi- 
dence. In admitting this, he believed he did 
not surrender one point of the resolutions; he 
should prove that all he wished to ascertain 
was that such a claim was made to the court. 
Mr. Gallatin did not consider the question to 
be, whether this should be considered as evi- 
dence, but whether the gentleman might be 
permitted to read the paper— whether as part 
of his speech or whatsoever. It was certainly 
no legal evidence, and therefore if a trial was 
holding, or if the ground was an impeachment, 
refusal would be proper; but upon what ground 
the gentleman was interrupted at this time was 
inconceivable, except it was to throw all pos- 
sible impediments in the way of the investiga- 
tion. The letter from the British admiral to the 
British consul was not legal evidence, but yet 
that was inserted in the report of the execu- 
tive, that was sent no doubt to disprove some 
fact which was related. What was that fact? 
Whv, that this man had laid claim to citizen- 
ship'; and surely, while the gentleman was 
stating the facts contained in his resolutions, 
he had a right to elucidate that fact by read- 
ing a paper so intimately acquainted therewith. 
Mr. G. said, he did not know what use the 
gentleman made of this paper, but it is certain- 
ly proper to hear what he intended by the refer- 
ence, before he ought to have been stopped. 
There certainly could be no doubt, Mr G. 
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thought, that the secretary of state knew this 
affidavit to be authoritative, by the reference 
he made to it. If this paper could not be read 
for himself, he should wish to procure further 
information, before he should think it proper 
to proceed. Mr. Bayard asked, where could 
be the necessity of proving a fact which every 
member of the house was willing to admit? 
No man but would acknowledge that Nash 
claimed to be an American citizen; but per- 
haps the will of the gentleman was to have ad- 
ditional light on this subject, on which account 
he introduced the deposition. Mr. B. said, he 
was willing only to proceed upon what the house 
knew from the documents before them, and not 
take a step on precarious ground. It must be 
well known what the gentleman wanted to get 
this admission for: he no doubt wished to prove 
that upon his own mere suggestion, that he was 
an American citizen, and that he was impress- 
ed, he was entitled to a trial by jury in this 
country, and on that account, that the act of 
sending him away was unconstitutional. This 
would lead to an extensive field of argument. 
If there was any necessity for more evidence, 
or to call witnesses to the bar of the house, let 
proper measures be taken to procure it, hut let 
it not come forward in any other way. Mr. 
Dana read the resolution first offered to the 
house for a call of papers relative to Jonathan 
Bobbins.— This was answered, he said, by the 
secretary of state, that no requisition or pro- 
ceedings had been had in that name, but he pre- 
sumed allusion was made to the case of Thomas 
Nash, concerning whom proceedings were had 
in the district court of South Carolina in that 
way, and that only the secretary made refer- 
ence to the printed report. In this blundering 
way, Mr. Dana said, the business was begun. 
(He was called to order.)— In "addition to this, 
he said the proceedings of gentlemen were er- 
roneous, but notwithstanding that, Mr. D. said 
he would gratify the wish of the gentleman as 
far as his vote would go, to read it, but only 
as part of his speech; no doubt he wished to 
support some point of his argument by it, and 
in that view he had a right to read it; but that 
it was evidence, he denied. General Lee said, 
he did not profess to understand the rules of 
the house perfectly, but he must indulge a pre- 
sumption, that they could have but one grand 
object in view, to encourage and maintain full 
and fair discussion, on every subject, whatever- 
it might be, that could come before the house. 
That being necessary, surely a rule must be 
bad, indeed, that would bar a gentleman from 
reading anything that might tend to elucidate 
the subject. He therefore, thought it the duty 
of the committee to allow the gentleman from 
New York to read this, and every other paper- 
which might enable him to proceed on so serious: 
a charge as the one exhibited in the resolutions. 
Were not gentlemen fully adequate to judge 
what may be wrong, when he should come to- 
the application? If he asked the papers of the 
president of the United States, was he to be 
content with those only which should come 
through his ministers? That could not be the 
true ground of proceeding. Suppose the gen- 
tleman be stopped from reading what he thinks 
material, and the resolutions which he has in- 
troduced should afterwards ne negatived; "I 
pray you to say, sir," said Mr. Lee, "what would 
be the consequence? Would not the people say 
that no other possible decision could be had by 
the house, because the committee of the whole 
laid their hand upon every effort the gentleman 
used to substantiate his charges? They certain- 
ly will, and no act can more increase the means 
of the opposition to the measures of the govern- 
ment." Upon this ground he hoped the gentle- 
man would be permitted to proceed, and the 
whole truth be made to appear. If gentlemen 
should determine it out of order, he would move 
that the committee rise in order to get hold of 
all the authentic papers. 
The chairman having stated his reasons, con- 
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eluded with an opinion that the member could 
.not proceed to read the affidavit. 

Mr. Gallatin appealed to the committee from 
the decision of the chair, when there appeared 
39 in favour of the decision, and 48 against it. 

Wednesday, Feb. 26th. 
Mr. Davis moved, that the committee of the 
whole house be discharged from the further 
consideration of the resolutions proposed by Mr. 
Livingston and Mr. Bayard on the subject of 
Jonathan Robbins. The small progress, Mr. 
G. said, which was made yesterday in the dis- 
cussion, fully convinced his mind that nothing 
at all would be done in it; besides, were he 
convinced that the discussion would be impar- 
tially conducted, he did not know of any pos- 
sible good that could arise from the adoption 
of the resolutions. If there had been any er- 
ror in the proceedings of the executive, he con- 
ceived that error would correct itself. If there 
was an improper interference, he was certain it 
could not have arisen from improper motives, 
and therefore he sincerely hoped he should not 
be called upon to give an opinion on the sub- 
ject. A or, on the other hand, was he at all 
prepared to compliment the executive, or any 
officer of the government, for having done what 
he thought to be right. If he had done right, 
it was his duty. He did not think it of any 
great importance, but most assuredly, if the 
argument was extended, it would be made a 
ease of great importance. It was better, how- 
ever, to let the case of Jonathan Robbins sleep 
m the committee of the whole, where it was. 
He was not prepared to criminate, nor was he 
prepared to applaud. Mr. D. did not think the 
evidence before the house was sufficient to form 
a decision upon, and he professed himself un- 
able to make up a determinate opinion; but 
u he could form any, the deficiency of evidence 
furnished must raise his suspicion. Reference 
was yesterday made to a paper; it might be 
authentic or it might not: it was impossible to 
say to what papers gentlemen might be dispos- 
ed to refer, and for gentlemen to sit there as 
judges having papers read the authenticitv of 
which it was impossible to know, was to judge 
in the dark. He hoped that if the house were 
not prepared to discharge the committee of the 
whole, they at least were for a call for such au- 
thentic papers as could be procured, for from 
the present documents it was impossible to 
form a correct j'udgment upon this very dis- 
agreeable and irksome business. He had no 
doubt but many gentlemen had formed their 
judgments one way or the other, but he had 
not. Mr. Randolph said that no gentleman had 
a higher respect for the motives of the gentle- 
man from Kentucky than himself; but how- 
ever disagreeable it might be, he must differ 
from him in his present opinion. He really 
hoped the gentleman would reconsider the mo- 
tion he had made, and not stop the gentleman 
from New York in this early stage of the busi- 
ne j 8, u • tnere were an y defects in the papers, 
and their authenticity was questionable, it must 
not arise from the gentleman from New York, 
but from those whose duty it was to furnish all 
the facts relative to the business. He was 
obliged to read a printed paper, because those 
with whom the authoritative copies are, have 
not thought proper to furnish the house with 
them. He hoped, if a stop was put to the pro- 
ceedings, it would not be to discharge the com- 
mittee, but to call for authentic copies of all 
the papers within reach of the government. It 
must be acknowledged that the man whose 
case the house are considering, did put in his 
claims to citizenship, and the protection of his 
country on that account. If that acknowledg- 
ment is refused on account of the paper which 
has been produced being a newspaper, refer- 
ence must be made to what is within reach of 
the house — more authentic papers. The gentle- 
man had supposed that most of the members 
had made up their minds on the business with- 



out other papers; where he procured that in- 
formation, Mr. R. could not tell; but certain 
it was that his mind was not made up; he pro- 
fessed to be still in a state of incertitude; he 
therefore was sorry the gentleman had not 
made his motion until it would be known by 
the house whether the gentleman from New 
York had any further evidence to adduce. 
Could he undertake to say that his mind would 
not be made up, and the subject appear to him 
in a very different point of view after a full 
, and fair discussion? Mr. R. thought the very 
reason which the gentleman had given for his 
motion would operate as a strong argument 
against it; with him it certainly had that im- 
pression; he thought a discussion was more 
proper to remove incertitude from the mind, 
than that, because such a state existed, the com- 
mittee should be discharged. The public mind, 
he believed, was very uneasy on the subject, 
and this inquiry should not be eluded; he there- 
fore ought to have withheld his motion, that a 
discussion might be had from which the people 
could draw their deductions. If, after all the 
evidence that was to be produced, he could 
draw a conclusion similar to that expressed bv 
the gentleman, Mr. R. said he would cordially 
join with him, that no expression ought to be 
made by the house without being well support- 
ed by facts. General Lee considered the mo- 
tion would have the complete effect any gentle- 
man could wish whose desire it was to reprobate 
the conduct of the administration of our gov- 
ernment. How could the motion be necessary 
—how useful? "If they were to ask more evi- 
dence," said Mr. Lee, "I would vote for it to be 
produced; they have brought the subject be- 
fore the house; let us see it in the purest col- 
ours which it can be placed in. We are readv 
to meet them here; we are willing that they 
have every evidence that can be obtained to 
elucidate their charge, but let not the executive 
be hung up to reproach without a trial; let not 
suspicion be encouraged, which must have all 
the effects of a substantial charge. I wish 
them to go on with the discussion, that all truth 
may be disclosed, and every fair light be given 
which the ease will bear, for now the people of 
the United States have their eyes fixed upon 
our proceedings on this important question." 
Mr. Macon was in favour of the motion; if 
the committee of the whole was not to be dis- 
charged, he hoped at least the business would 
be postponed till the public business of the ses- 
sion was over; there were many public bills 
he said, that must be passed. The house was 
called upon to judge with almost no testimony 
and yet upon this uncertain ground, perhaps a 
whole week might be spent of the most precious 
time of the house, for if the house was to rise 
at the time proposed, the loss of this time would 
certainly be felt. As to the impression it would 
leave on the minds of the people, they had as 
many facts to judge from as the house, and 
they certainly would form an opinion whether 
the house did so or not. Gentlemen were very 
much mistaken, he said, if thev undertook to 
lead the people; they would think, and they 
would show what their judgment was when a 
proper time came for that purpose. The time 
the people would take to show their approba- 
tion or disapprobation of the measures of the 
administration, was at elections, and then thev 
would do it. Gen. Smith said if the object of 
the motion was to get better testimony, he 
thought it a very proper one; the house certain- 
ly ought to be possessed of the documents of 
the district court of South Carolina, on this 
case, in an authentic form, and not from news- 
paper information. He professed himself to be 
in the precise situation of the mover, and if 
called upon to vote without more eviuenoe 
should be at a loss to know how to vote. Mr! 
Dana was against the postponement or the ris- 
ing of the committee. It was to be recollected 
that the business had assumed its present shape 
only in consequence of the zeal of the gentle- 
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man from New York and his coadjutors, to 
censure the executive. On the 7th of February 
it was committed to the whole house; contrary 
to the opinion of a number of gentlemen who 
wished the facts investigated by a select com- 
mittee, thirteen days then elapsed before he 
had prepared his resolutions — resolutions not 
calculated to make an inquiry into the conduct 
of the executive, but expressive of the most 
pungent censure upon its conduct. These reso- 
lutions were produced upon the papers which, 
at the desire of those gentlemen, were submitted 
to the house. The only question then is, do 
the papers upon which those resolutions are 
based, warrant the censure contained in them, 
or not? It certainly would be a high reproach 
to 'the very idea of a piiblie inquisition to ad- 
mit more evidence upon those grounds. Still, 
however, let gentlemen go on in their hetero- 
geneous proceeding; the house would have the 
wisdom justly to appreciate the various at- 
tempts made to clear themselves of a predica- 
ment in which their over-arduous attempts to 
censure had thrown them. 

Gen. Shepherd thought the best way would be 
to let the resolutions take their course; they 
must be debated sooner or later, and the sooner 
it was got rid of, the better. He was sorry 
they had ever been introduced in the house, 
but as they were, he hoped no postponement 
would take place. 

Mr. Livingston conceived it his duty to an- 
swer the observations of the gentleman from 
Connecticut (Mr. Dana), as to the resolutions 
being founded "upon the facts then before the 
House. He did not think the facts were pre- 
cisely sufficient to warrant every idea contained 
in the resolutions. When the original call for 
papers was passed by the house, he hoped that 
something more authentic than newspaper tes- 
timony would have been referred to by the ex- 
ecutive, and upon that he was called to act, 
if at all. 

"The gentleman had further said that my 
zeal," said Mr. L., "and that of my coadjutors, to 
censure the executive, has brought us into this 
situation. "Who, sir, I would ask the gentle- 
men are my coadjutors? That gentleman him- 
self was my coadjutor, and every gentleman in 
the house, because the resolution was adopted: 
the house directed the inquiry and every gentle- 
man must therefore take the burthen in part 
with me. It was upon the suggestion of the 
notoriety of the facts that the inquiry was made, 
and now we are about to enter into the inquiry 
upon the facts with which we are furnished. 
We never can act but upon the evidence we 
have to guide that action; if the facts contained 
in the resolutions cannot be substantiated, if 
they shall fail to justify the conclusions we 
mean to draw from them, we certainly can- 
not be worthy of blame for not possessing 
more." "I consider the affidavit yesterday pro- 
duced," said Mr. L., "as only supporting one 
branch of the conclusion that may be drawn 
from the whole. Whatever gentlemen may 
think as to the folly or hasty zeal of the reso- 
lutions, I can assure them tnat they are the 
results of many days' most serious reflection; 
they were not drawn in haste, and I am not 
afraid to say that they can be well substanti- 
ated — every fact contained in them. I am suffi- 
ciently prepared to proceed, and therefore hope 
this motion may be negatived, and a calm and 
deliberate investigation be had. If the deduc- 
tions I shall make will not be iwitisfactory, then 
let it drop: I am, however, well satisfied of 
their force." Mr. Craik said that very early 
in this business he thought the house were enter- 
ing into it very improperly, either having noth- 
ing at all to do with it, or else taking wrong 
measures; if they had, he thought then, and 
was yet of opinion, that if the object was to 
impeach the president, measures ought to have 
been taken accordingly. He never did look up- 
on the house of representatives as having either 
the power to censure or to approbate the con- 



duct of the executive, and therefore equally 
disapproved the resolutions of the gentlemen 
from New York and Delaware; and upon that 
ground he felt strongly inclined to vote with 
the gentleman from Kentucky for giving the 
whole business the go-by, and getting clear of 
it by any possible means. 

The motion being to discharge the committee 
of the whole from both questions, was giving 
an opinion upon neither one nor the other, and 
therefore it could not be received as a censure 
agreeably to the apprehensions of the gentleman 
from Virginia, (Mr. Lee.) Mr. 0. believed the 
people of the united States were too wise and 
too intelligent to form unjust conclusions upon 
the conduct of the house on this subject. They 
had the whole subject before them, they could 
judge, and they had a right to do it, but the 
house had not, except the avowed object of 
impeachment, which was not the ease; the 
house had nothing to do with it, and therefore 
they ought not, in this unnecessary way, spend 
time upon it. Mr. Harper agreed with gentle- 
men that it would be folly for the house to 
spend time in useless discussion, which could 
lead to no decision, but viewing this resolution 
as he did, he must conclude it of more impor- 
tance; he thought it the direct road to an im- 
peachment of the president of the United 
States, and if so, surely it must be important. 
The resolution declared in express terms, that 
the executive had exercised unconstitutional 
powers, one of the most dangerous crimes he 
could commit; if he had so exercised his power, 
the inevitable consequence must be that the 
president of the United States must be im- 
peached by this house. Then how could any 
gentleman say this was a trifling question, and 
one with which the house had nothing to do? 
Certainly no question can be more important. 
If, as it respected the motion of the gentleman 
from Delaware, no motion had been made to 
criminate the executive, he should not think it 
right to approbate his conduct; he should, in 
short, have been of an opinion that the house 
had nothing to do with it, but it having been, 
he should consider it very disrespectful not to 
express a sense of the propriety of the executive 
conduct He was willing, nay desirous of meet- 
ing the charge with all its terrors, and never 
should shrink from a decision on it. He pre- 
sumed gentlemen had a meaning in what 
they did; and if they had any meaning, it must 
be that the house ought to proceed against the 
executive. He did not think, however, from 
the total evidence which appeared, that there 
was one idea in the resolution but ought to 
be scouted with disdain from the house. He 
wished to have an opportunity of showing to 
the world that the house disdained to look with 
unconcern at a serious and unfounded charge 
upon the executive of the United States. He 
wished to give an opinion upon these charges, 
and treat them as they merited. Mr. Rutledge 
regretted that he could not join with his friend 
from Maryland (Mr. Craik) in thinking this 
consideration useless; he believed the atten- 
tion of the people had been called to view this 
subject, and they were anxiously looking for a 
decision in some way. Neither did he think 
with his honourable friend that the house had 
nothing to do with it because no impeachment 
could grow out of it. It was impossible to say 
what the gentleman meditated in his motions, 
but one thing was certain: if the gentleman 
had wished to promote an impeachment, he 
could not have taken a more direct means for 
it, if the resolutions could be carried. He 
thought the friends of the administration would 
act a very unfriendly part towards 'the adminis- 
tration if they should agree to smother the 
business at this stage. The minds of the people 
had been raised to the highest pitch of expecta- 
tion. They had been told, in eertain public 
prints, that it loudly called for the interference 
of congress; they had also beentold so byanhon- 
ourable member of the other house that congress 
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must interfere. Attempts having been made to 
lead the public mind astray, and the house hav- 
ing proceeded so far on resolutions calculated 
to procure the object it would be extremely 
wrong not to remove that disquiet by a suitable 
proceeding. It would not be useless to rescue 
the executive from the very serious charges 
which had been thrown on him, and prove to 
the world that his actions had been consistent. 
Mr. Kitcheli thought no good could arise from 
the investigation of this subject, because he 
did not know what was to be done in it, let 
the decision be what it might. The gentleman 
from South Carolina (Mr. Harper) wished to 
have an opportunity of showing that every part 
of the resolution was built on false ground; 
every gentleman in the house was not so fond 
of speaking or of hearing as was that gentle- 
man, and he hoped merely on that account the 
house would not spend time on what (in his 
opinion) could not possibly lead to impeach- 
ment. What effect could a discussion have 
but to show the world that there were parties 
in the house, and to raise a rancorous dis- 
position? He did not know what in the resolu- 
tion could lead to an impeachment; nor did he 
know what the house, in their censorial capaci- 
ty, had to do but to impeach— he believed it 
equally out of the power of the house to ap- 
plaud. In short, he did not think they had 
anything to do with it. Mr. Nicholas hoped the 
discussion would proceed. Although there might 
not be sufficient ground on which to impeach 
the executive, he could not agree that, there- 
fore, no inquiry ought to be made into his con- 
duct; there might be an error in his conduct, 
and no impeachment be necessary to be raised 
out of it, and if so it would be extremely wrong 
to suffer it to go out to the world without a de- 
cision after the business had once been taken up 
by the house. Where there might be no bad in- 
tention, or wicked design, the actions might 
be of a dangerous tendency and proper to be 
inquired intg, in order to express an opinion 
thereon. Mr. N. said he was well pleased that 
his opinion, that the motion ought to be nega- 
tived, accorded with that of the gentleman of 
South Carolina, because it would afford him 
an opportunity of showing what he said he 
could show. Mr. Bayard had no doubt of the 
competency of the house either to impeach, to 
censure, or to approbate the conduct of the 
executive, and of course both resolutions were 
within their power. 

Several gentlemen had inflated that the 
authentic evidence, and the whole of the docu- 
ments were not before the house, and that the 
executive department was to blame for the de- 
ficiency. It appeared that the gentleman himself 
had forgotten the import of his resolution; it 
called for such documents as might be in pos- 
session of the department of state. Now what 
could possibly be in possession of that depart- 
ment? The president of the United States had 
his duties to perform, and the judge of the dis- 
trict his duties; each had their separate docu- 
ments, and as neither interfered with the other, 
therefore it could not be expected to be in the 
power of the president to furnish the papers be- 
longing to the court of South Carolina, any 
farther than they came within the joint duties 
of both. Agreeably to treaty the British consul 
made a requisition for the person; a copy of 
this and the several letters and instructions 
were sent to the house, but it was not in the 
power of the executive to order the judge to 
furnish him with a record of the proceedings; 
he was not bound to furnish it if the president 
had called for it; but the president had not re- 
quired it, and no doubt had furnished the house 
with every paper in his possession. The idea in 
the resolutions being to criminate the judge as 
well as the executive, Mr. B. thought he ought 
to have had an opportunity to furnish the pa- 
pers of his department, and those could and 
ought to have been called for before his con- 
duct ought to have been so deeply implicated. 



Mr. Otis said, when first the motion was made 
by the gentleman from Kentucky, he felt for a 
moment inclined to lean to it; the motives of 
that gentleman appeared to be so candid and 
liberal, that, for the moment, Mr. O. confessed, 
his feelings got the better of his reason. But 
a short reflection induced him to change an 
opinion thus hastily formed, and he felt satisfied 
that to vote with him would be to display, in 
the conduct of gentlemen who wished to support 
the administration of the country, worse than 
censure. He joined that gentleman in regret 
that it had gone so far, but certainly it was a 
subject of the most irritating nature possible — a 
charge the most serious— a breach of the law by 
the executive magistrate, who is bound to sup- 
port it and see it carried into effect — it is cer- 
tainly a charge of much importance, and how- 
ever disagreeable it might feel to him, Mr. O. 
said, he must vote that every argument should 
be used that could possibly tend to substantiate 
the charge, that nothing of truth might be 
hidden. 

An insinuation was thrown out that the presi- 
dent had suppressed part of the information 
which ought to be had on the business. Lest 
this should take hold of the minds of gentle- 
men, he would observe that the president, in his 
message, says: "I have directed the secretary 
of state to lay before me copies of the papers 
intended, which I now transmit to congress." 
If, therefore, there is any blame, it is not at- 
tached to the president, but to the department 
of state; but it does not appear that the secre- 
tary of state has any more papers in his pos- 
session than those the house are furnished with. 
This may be inferred from the readiness with 
which he furnished the papers he has given; he 
says he has no papers respecting any person of 
the name of Jonathan Robbins; "but, by the 
proceedings before that judge (Bee), it appears 
that a seaman named Thomas Nash, the subject 
of the British minister's requisition," &c. He 
having been, therefore, asked for papers relative 
to Jonathan Robbins, expressed his willingness 
by furnishing what he supposed was intended. 
Mr. Otis said he did not know to what points 
the evidence required by the gentlemen from 
New York could apply, except it was to that of 
his being an American citizen, and of his being 
impressed. An affidavit was produced to prove 
these facts, but it would be found from an ex- 
amination of the documents, that nothing relat- 
ing to those points was in the office of the de- 
partment of state, for the date of the affidavit 
of Bobbins is the 25th of July, but the order of 
the secretary of state bears date the oth of Julv, 
so that no papers as to his claim can be in the 
possession of that department. Mr. Otis thought 
that the documents before the house contained 
everything that was important to the point. 
Admitting the position gentlemen had taken to 
be true, which he positively denied, but admit- 
ting that the president had given an opinion 
upon a judicial question, it was only as re- 
spected the delivery up of the man which was, 
in fact, an executive duty; but if the evidence 
should prove insufficient to support the charge 
exhibited against the executive or the judge, he 
was certain that the gentleman from New York 
would rejoice as much as himself, to find the 
charges unfounded and the character of those 
gentlemen beyond blame. Mr. Craik was sorry 
that gentlemen who advocated this motion should 
be charged with an opposition to the administra- 
tion of the government; he believed his conduct 
had heretofore evinced a different line of con- 
duct. He still denied that the mode taken by 
the resolution could lead to impeachment. It 
certainly did contain a very great censure, and 
one which the house had no authority to inflict. 
Gentlemen had supported their resolutions upon 
the ground of the necessity of the various de- 
partments being kept distinct, but the very object 
of the resolution was dereliction of that prin- 
ciple, since it exemplified an interference on the 
part of the house with a judge of the United 
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States and -frith the executive of the United 
States. When the house undertook to decide 
upon executive or judicial acts, and call their 
conduct into review before them not with a 
view to impeach but to inflict a severe censure, 
they certainly interfered with the separate 
powers of those departments, which in his opin- 
ion was setting a very dangerous precedent. He 
thought it ought not to be in the power of any 
member to lay such a resolution upon the table, 
or, if it was laid there, it ought not to be dis- 
cussed, unless it was found to contain principles 
over which the house had power; it should not 
be in the power of any gentleman to call the 
attention of the house to what could not have 
any good effect, but might have a very danger- 
ous one. The power of impeachment by the 
constitution was not a power to inflict any pun- 
ishment; it was only a power to investigate 
facts to be tried by another tribunal; the house 
were not to judge, they were only to charge; but 
by this proceeding they had taken upon them to 
consider the propriety of punishing as well as 
charging, for most assuredly to censure, to in- 
jure a man's character, must operate as a pun- 
ishment. Mr. Gallatin considered the motion to 
be grounded on two ideas, one that there was 
not sufficient foundation for the house to act 
upon, and therefore that it was necessary to 
discharge the committee, or postpone the subject 
for want of further evidence. It is clear, said 
Mr. 6., that the evidence is not sufficient to 
impeach the district judge of South Carolina. 
If an impeachment of him was the object it 
would be impossible to carry it forward with- 
out an authoritative copy of the record of the 
court; but if there was no intention to impeach, 
he did not think there was any material evi- 
dence wanted in order to decide upon the resolu- 
tion, since it only meant an implication of cen- 
sure upon the executive and the district judge, 
and not impeachment The only business be- 
ing to consider of the propriety or impropriety of 
censuring or approving the conduct of the presi- 
dent and the judge, all the material facts were 
before the house. If any censure was due to the 
president, it was on account of the opinion and 
advice he expressed by his letter to Judge Bee. 
This letter was before the house, and nothing 
more could be wanted to base the resolution 
upon; the fact was sufficient to form a decision 
upon. There could be but one thing wanting, 
and that was the original letter of the president 
to the secretary of state, instructing him what 
to write to Judge Bee, and this could not be 
requisite if gentlemen would not say the letter 
of the secretary perhaps did not contain the 
precise opinion of the president. If there should 
be such an objection, he should certainly wish 
the house to possess the document. However, 
he concluded that no such objection could be, 
since a message of the president contained a full 
acknowledgment of every sentiment contained 
in that letter. Mr. G. agreed there was at 
first sight some weight in the sentiment ex- 
pressed by the gentleman from Maryland (Mr. 
Craik), that the house had only a power to im- 
peach, not to censure; but certainly, when it 
was considered that an act might be committed 
without any ill motive, and yet the act be in- 
jurious, it cannot be the subject of impeachment, 
but it might be of censure. The same act com- 
mitted with a criminal motive would be im- 
peachable, which without it would be of a 
nature not to admit of it Again — Mr. G. 
thought that the house might have no ground 
whereupon to censure; but they had exercised 
that power; they had. in a number of cases, 
approved of the conduct of the president, and if 
the act of approbation had been done, they 
surely had as much power to disapprove and 
censure. As to the irritation that was appre- 
hended from a continuation of the discussion, 
that consideration would not induce him, Mr. G. 
said, to vote with the gentlemanfrom Kentucky: 
if there was any irritation to be apprehended, 
it must come from those gentlemen who denom- 
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inated themselves exclusive friends of the ad- 
ministration; from those who presumed to 
arraign all the measures of their opponents, and 
who declared, that they were disposed to sup- 
port not only that measure, but every measure 
of the administration. A number of very im- 
proper epithets had been thrown out as it re- 
spected the resolution, and certainly the distinc- 
tion must be considered very narrow between 
those resolutions and the supporters of them; 
but it was too frequent for those great sup- 
porters of the administration to use high tones, 
and if they chose to do so, let them. Mr. G. 
said he was not afraid of any inquiry accruing 
from the high ground they had assumed to 
themselves. 

The question was then taken on the motion to 
discharge the committee of the whole from the 
further consideration, and negatived: nays, 76; 
yeas, 14; majority against the motion, 62. 
Those who voted in the minority were, Messrs. 
Baily, Condit, Craik, Davis, Dent. Dickson, 
Freeman, Goode, Grove, Kitchell, linn, Ma- 
con, Pinckney, and S. Smith. 

Thursday, Feb. 27th, 1800. 
Mr. Davis said, as the house had yesterday 
thought proper to negative a proposition to dis- 
charge tie committee of the whole from the 
farther consideration of the business, and, as 
one great motive for that motion was the in- 
competency of evidence before the house, and as 
he knew it was in the power of the house to 
procure that evidence by a proper application, 
he hoped gentlemen would now indulge him in 
the adoption of the following, which he moved, 
viz.: "Resolved — that the president of the 
United States be requested to direct the proper 
officer to lay before this house a copy of the 
proceedings of the court held in the district of 
South Carolina, in the case of Thomas Nash, 
calling himself Jonathan Bobbins." Mr. Bay- 
ard said, if he was persuaded, or if the gentle- 
man could convince him that there was "any 
particular evidence in the hands of any officer 
that would tend to throw such light as to give 
the least explanation of the case, he certainly 
would be willing to accord with the resolution; 
but he believed every necessary fact was before 
the house, and this had been acknowledged by 
several gentlemen. If the object was to prove 
that Nash was an American citizen, and that 
he was impressed, that could not be necessary 
as it respected the resolutions of the gentleman 
from New York, for that gentleman himself had 
acknowledged that he believed no such thing, 
but that the whole claim v-as a falsehood. 
Would the gentleman then inform the house 
what point he wished to ascertain, or in what he 
expected additional proof? He wished informa- 
tion farther: Who was the '^proper officer" to 
whom reference was expected to be made? 
There are but two officers at all in view, one 
is the secretary of state, the other is the district 
judge of South Carolina; the gentleman could 
not suppose that the judge would be able to 
transmit the records of that court previous to 
the adjournment of the house; and if it could 
be obtained, no evidence to the point could be 
expected from him. If on the other hand it 
was meant to call on the secretary of state, it 
was not to be expected, from the nature of the 
case, that any more documents were in his 
hands than those already furnished; he had 
given copies of the correspondence and requisi- 
tion, which might be fairly inferred, from the 
nature of his office, was all of which he could be 
possessed. But if any gentleman doubted this 
fact, he could apply at the office of the secretary 
of state, from whom he could procure whatever 
was in his possession. If it was the intention 
of the house to close this very disagreeable 
business in the present session, they must nega- 
tive the resolution, and let the discussion go 
forward. The gentleman who brought forward 
the resolution ought to have been provided with 
every document that was necessary to support 
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the charges, before he suffered them to appear. 
However, he did not think hut the gentleman 
who proposed the resolutions thought his grounds 
were quite sufficient to support them. General 
Smith was in favour of the resolution. He con- 
sidered himself as filling the character of judge 
of the ease, and as such he was inclined to 
think, from the documents which were laid be- 
fore the house, that there were other papers 
which were not yet brought forward relative to 
the judicial proceedings of South Carolina, that 
would have a considerable effect on his vote. 
He said there was a paper, which he had seen 
published, which ought, in his opinion, to be in 
possession of the house; he meant that wherein 
Robbins swore he was an American citizen, and 
as a proof of it produced before the court a 
notarial certificate of New York, the date of 
which went to corroborate the fact. He also 
swore he was impressed. If this certificate was 
before the house, gentlemen would be able to 
compare the date of it with the declaration 
made by Admiral Parker, and perhaps that 
comparison might produce conviction some way 
or other. These he thought very important, if 
it was desirous to prove the man an American 
citizen. This was certainly the duty of the 
judge to ascertain, but it did not appear whether 
he paid attention to it or not. Mr. S. declared 
he should be at a loss to go forward in the busi- 
ness without these papers, if he was to decide 
upon the whole truth. Mr. Nicholas said he 
always believed that the testimony was incom- 
plete; but when he heard a gentleman get up 
and mention particular testimony which he con 1 
sidered so important that without it he should 
not know how to vote, whatever, Mr. N. said, 
might have been his former satisfaction as to 
the establishment of the points, he certainly 
must now be inclined to grant gentlemen every 
point of evidence that they should think neces- 
sary, if within reach of the house. 

One pai*ticular piece of testimony had been 
mentioned, viz: that the man filed an affidavit 
that he was an American citizen, and he was 
impressed on a British man-of-war. Could any 
gentleman pretend to say that no inferences 
might be drawn from this source and the con- 
comitant facts? The gentleman from New York, 
to be sure, had declared his satisfaction with 
the facts that had been produced to the house, 
but did the gentleman from Delaware know 
that this was the case with any other gentle- 
man in the house? That gentleman's conclu- 
sions and impressions were not to be taken as 
the opinions of others, nor were others obliged 
to be satisfied because he was; and, therefore, 
to couple others in a measure to which they 
were not privy, and to ascribe opinions to them 
which they had not expressed, w T as at least un- 
fair. Some gentlemen might feel satisfied with 
what came out since this unfortunate man's 
death, but that could be no rule for others. As 
to this part of the papers, Mr. Nicholas could 
by no means understand or conceive for what 
they were collected and sent to the house, ex- 
cept indeed it was to quiet the minds of some 
gentlemen who thought that the measures of 
the government were too precipitate, in their 
having judged the case without proof. That 
certificates should be collected respecting this 
man after his death, and when he could not 
possibly appear to contradict it, or to adduce 
contrary evidence, was an insult to the com- 
mon understanding. Suppose this man had 
claimed to be an American citizen, and the gov- 
ernment had known it, he would ask gentlemen 
how they would justify an act done when no 
such evidence was known to exist as was now 
presented from Connecticut. What does it 
amount to but that there is a chasm in this busi- 
ness which w r ants to be supplied? It might be 
supplied to the satisfaction of some gentlemen, 
Mr. Nicholas said, but it was by no means so to 
his. Suppose, as was observed before, the 
certificates had proved the man to be an Ameri- 
can, what could gentlemen have then said? 



From the present state of information, every 
gentleman must acknowledge it a matter of 
doubt, and being so, it ought to have been 
searched into; this doubt might probably be re- 
moved by a reference; but the record of the 
court would prove another thing, and one which 
the gentleman who moved the resolutions ex- 
pressed his intention to dwell much upon, that 
is, whether the judge had caused him to be ar- 
rested, and intended him for trial in the circuit 
court of the United States; and whether the 
judge had taken upon him to supersede, not his 
own jurisdiction, but that of the court over 
which he presided, in the delivery of this man 
to the British agent. For his part, Mr. Nicholas 
said, he had no doubt of the jurisdiction of the 
United States upon this man's trial, and that it 
was a departure from justice to deliver him up 
to a foreign tribunal. 

Upon a review of these reasons, he must con- 
elude that more evidence ought to be had, if 
more evidence could enable the honse to make 
a better investigation, and more was attainable; 
for, although the gentleman from New York 
thought the business ripe for discussion, he 
could not say it was, and therefore thought it 
his duty to vote for the motion. Mr. Otis said 
he should not. for himself have the smallest 
hesitation, if that resolution pointed to a par- 
ticular object, or to a particular officer, who 
might be under the direction of the president, to 
agree to it. If the gentleman would modify 
his motion, so that the president of the United 
States might be directed to instruct the secre- 
tary of state, to lay * before the house those 
papers, he should not vote against it. But he 
thought it his duty to declare that the secretary 
of state had received no further authentic or 
other transcript than he had furnished to the 
house, of the judicial proceedings on this sub- 
ject. Mr. O. said he had received this infor- 
mation from the secretary of state in answer 
to an inquiry of that officer, whether he had 
any such documents. But in the present form 
of the resolution, he could not agree to it. If 
the motion was adopted, the question would 
be who was the "proper officer?" Even if 
it was to be some officer under the direction 
of the president, the president had already fur- 
nished the house with every paper within his 
power. If the "proper officer" meant, was the 
judge of South Carolina, Mr. Otis would say 
that the executive could not with propriety fur- 
nish it, because it would be to all intents an 
interference with the judiciary department. He 
did not think that the president had any right 
to demand the documents of that court. He 
thought the house were fully competent to send 
to that district judge, ordering him to- lay before 
them all the papers they should think necessary; 
but then the question should be, were the house 
ready to consent that the proceeding should be 
postponed until such an application should be 
made, or, in short, till the conclusion of the 
session? Besides, to ask for documents which 
would bo made use of in a way injurious both 
to the executive and to the judge, was a meas- 
ure which gentlemen who supported the resolu- 
tions of the gentleman of New York, could have 
no right to expect from gentlemen who could 
perceive nothing improper in their conduct. If 
then it be true, of which Mr. Otis thought there 
could be but little doubt, that the judicial pro- 
ceedings of that court were never before the 
executive, whether the judge had done wrong 
or not, he, and he only, would have to answer, 
and not the president The conduct of the 
president grew out of the proceedings of the 
court; where, then, could be the propriety or 
justice of having up the president in effigy, and 
there suspend him until the next session of 
congress, subject to the thousand alarms, sur- 
mises and reproaches of the people, which must 
carry with it the whole object of the censure! 
Every man might have had access to those 
papers; the judge never would have refused any 
man a copy of all the proceedings that might 
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tend to elucidate a subject which they may- 
think was deficient without it. An honourable 
gentleman had lately written a pamphlet on the 
subject; he might have produced the proceed- 
ings of that court, if he had thought them of 
any service, and so might the gentleman from 
New York. Should, then, the proceedings on 
this business be -suspended merely for the want 
of evidence, which it was in the power of every 
gentleman to have brought forward? Gentle- 
men had with very great deliberation brought 
forward this accusation before the house — if it 
was in the power of every gentleman to refer to 
new evidence at every stage of the business, 
after the accusation was grounded only on the 
documents before the house, the evident effect 
must be to procrastinate beyond all bounds, a 
business, which the honour of our government 
requires should be immediately decided. In 
justice, therefore, to the president, he conceived 
himself bound to vote against the resolution. 
Mr. Dana thought this a most extraordinary 
resolution, indeed. Was the president of the 
United States the clerk of that court, to keep 
the records of it? What had the president of 
the United States to do with that court? It 
was certainly a total departure from all the 
forms of judicial proceedings to suppose a thing 
of the kind. The gentlemen must certainly 
have mistaken the situation held by the presi- 
dent, or they never would have made so vast 
a departure from all the forms of judicial pro- 
ceedings to suppose a thing of the kind. The 
gentlemen must certainly have mistaken the sit- 
uation held by the president, or they would 
never have made such a vast departure from 
order and propriety of proceeding. The presi- 
dent is not the public accuser — he is not to be 
called upon for papers with which he has noth- 
ing to do. When he found gentlemen outraging 
everything that belonged to judicial propriety; 
when he found them stumbling into error after 
error, and departing totally from all jurispru- 
dential propriety, Mr. Dana said he could not 
avoid rising to oppose it. So much for the form: 
he believed it totally wrong, and therefore could 
not be adopted. But in addition to this, the 
house would render themselves more ridiculous 
than they now appeared by the adoption of 
measures which must make a matter appear 
important, that in itself was unimportant. Sev- 
eral gentlemen proceeded with the same zeal as 
though an American citizen was concerned. 
This was not the case; it was notorious to 
every man that this Nash was a foreigner; of 
this the house were fully apprised by respectable 
testimony. This man contended that he was 
born at Danbury, but the certificates of the 
clerk who kept the registers for a number of 
years back, to whom the annual list of all the 
births was transmitted and by him registered; 
and also the certificates of a number of old resi- 
dents in that town, had incontestably proved 
that this man was never an inhabitant of that 
town.- He was an Irishman— let any man from 
Ireland, whatever, declare that he is an Ameri- 
can of Connecticut, in vain would he be able to 
impose that opinion upon the mind of any man 
wbo observes his speech; it is entirely impos- 
sible to suppose that an intelligent court could 
be so imposed upon. The fact of country being 
incontestably proved, how can gentlemen be so 
earnest in the face of that fact, to charge the 
executive with any improper influence? Gould 
the gentleman be ignorant how many men who 
were aliens had taken advantage of the certif- 
icates granted to Americans, and as Americans, 
had procured certificates from a magistrate in 
attestation of their false oaths? Any gentle- 
man who believed that possible, might account 
for his having procured an American certificate. 
Mr. Livingston said he did hope that this mo- 
tion would not have been brought forward, but 
as he meant to vote in favour of it, after having 
declared his satisfaction with the documents, as 
sufficient to support his resolutions, he should 
now give his reasons, and lest he should be ac- 



cused of a desire to keep alive a calumny 
against the president of the United States, an 
effect which had been stated, he took oppor- 
tunity to answer the insinuation by saying that 
he as much abhorred so mean a principle as 
any gentleman in the house. Mr. L. said he 
would again declare that the evidence was suf- 
ficient to satisfy his mind upon the points he 
meant to establish, but that should not preclude 
other gentlemen from thinking other papers 
necessary; papers which he must acknowledge 
would throw an additional light on the subject. 
Though he thought the message contained all 
the facts absolutely necessary to establish the 
points he proposed to dwell on, yet it certainly 
did not contain all that was asked for, and 
what they had no right to send, was given. The 
resolution, Mr. L. said, asked for all the papers 
relative to the delivery of Jonathan Robbins. 
We are told that they are not in the office of the 
secretary of state; the president must know 
whether they can be procured, and he has it in 
his power to procure them: they may be in the 
hands of the district judge of South Carolina. 
But the house are told the president cannot 
procure this record, gentlemen say he has no 
power over that department, and yet this very 
president has the power to instruct this very 
district judge to deliver up the person to the 
British government! How then can gentlemen 
presume to say the president has not power to 
call for the records of the court in a case in 
which himself has acted a principal part! 
Again. It was said that neither the president 
nor the judge had a right to deliver up papers 
that might lead to their crimination. This was 
the very reason why the house should require 
papers that would explain any doubtful parts of 
their conduct; for this very reason the house 
should demand, not only the documents, but the 
reasons for their conduct. The president or the 
judge can only be able to supply the house with 
those documents, and if they have been wrong, 
they ought to be required to furnish them. 
But, gentlemen, supposing the main reason for 
inquiring is to ascertain whether Nash was an 
American citizen, or not, how can it be said 
that the inquiry was extremely unimportant 
whether he was or was not? Upon that, Mr. 
L. said, he did not lay so much stress as some 
other gentlemen; he believed that it was per- 
fectly immaterial, because he believed that the 
course of proceeding would be precisely the 
same, whether he was or was not. and because 
it appeared that the conduct of the executive, 
and of the judge, would have been the same in 
either event. The same might be said as to the 
impressment. And, therefore, though some 
trouble had been taken to prove that, in addi- 
tion to the murder, he had been guilty of per- 
jury, he being proved to the satisfaction of some 
gentlemen, to be an Irishman, was precisely the 
same in the case. However it had been, he 
should have been delivered up. Gentlemen had 
farther said, that he, Mr. Livingston, ought to 
have known all these facts before he. had 
formed the resolutions. Mr. L. said he did not 
think so; as he had before declared, he was 
possessed of satisfactory facts, but he eould not 
prevent himself giving loose to the desires which 
other gentlemen had expressed, and therefore 
should now accord with them in the vote. Mr. 
Marshall said, it was with no inconsiderable re- 
gret that he perceived so much of the time of 
the house, which ought to be devoted to more 
beneficial purposes, employed in preliminary dis- 
cussion; he thought that it was impossible the 
house could agree to a postponement, which the 
motion under consideration must cause, when it 
was reflected how much time must be employed 
in procuring those papers; it could not take 
less than a month; for they could only be found, 
he presumed to say, in the court of the district 
of South Carolina; it was therefore scarcely to 
be expected that they could be obtained until 
just before the rising of the house, a period, if 
they arrived before the house rose, too unfit for 
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their consideration. He, therefore, considered 
the question precisely the same in principle, 
though different in form, to that which yester- 
day occupied the house. The question he believ- 
ed essentially to be, would the house postpone 
the business till the next session? In this light 
he should treatit; and he could notsee how gen- 
tlemen who voted against the motion yesterday, 
could advocate the present. Shall the house 
merely, because two or three members think 
such documents are necessary, agree to postpone 
the business? for if two or three members be 
indulged on this account, two or three may lay 
claim to the same right on another account, and 
thus day after day may be spent, and no de- 
termination ever be come to. It is a necessary 
case in every house, and upon every question; 
there always will be some few found who will 
express dissatisfaction at proceedings, and claim 
some privilege; but this can never operate as a 
general rule for a session. Gentlemen ought 
not to request this when the general expression 
of the case is, that there is enough evidence be- 
fore the house to decide on the resolutions. 
And most particularly it ought not to be in- 
dulged in a ease where so much manifest mis- 
chief would attend its inevitable consequences 
— delay. Let gentlemen recollect the nature of 
the case— the president of the United States is 
charged by this house, with having violated the 
constitution and Jaws of his country, by having 
committed an act of dangerous interference with 
a judicial decision of this country; he is charged 
so by a member of this house. Gentlemen 
were well aware how much the public safety 
and happiness depended on a well or misplaced 
confidence in the executive. "Was it reasonable 
or right," Mr. M. asked, "to receive this charge 
—to receive in part the evidence in support of it 
— to receive so much evidence as almost every 
gentleman declared himself satisfied with, and 
to leave the charge unexamined, hanging over 
the head of the president of the United States, 
until a distance of time, how long it was im- 
possible to say, but certainly long enough to 
work a very bad effect?" To him it seemed of 
all things the most unreasonable and unjust; 
and the mischief resulting therefrom must be 
very great indeed. When the evidence now in 
possession of the house came to be examined, 
gentlemen would be unable to decide whether 
more would be necessary than there possibly 
could be at present; if more should then be 
wanted, the business might with propriety be 
postponed. If it was possible to obtain the 
documents shortly, he should have no hesita- 
tion to admit of the motion; but being im- 
possible, he felt no hesitation in declaring he 
should put his negative on it. 

The gentleman from New York. (Mr. Living- 
ston,) Mr. Marshall said, in his opinion, had 
criminated the conduct of the secretary of state, 
in supposing that he had withheld some of 
the documents. The court record was men- 
tioned, but was it to be supposed by the execu- 
tive that he was to be called upon to furnish 
papers the property of another department of 
the government, supposing them material? To 
procure these papers, he knew was as much 
in the power of the house as in his power. The 
house could as well dispatch a messenger as 
the executive. How was the president then to 
consider those papers asked for of him? Was 
he to be a menial to the house in a business 
wherein himself was seriously charged? Cer- 
tainly not. There could be no doubt but the 
executive thought he had fully complied with 
the request of the house, where he supplied 
them with those immediately in his power. Mr. 
Bayard said he could not distinguish between 
the present motion and one yesterday negativ- 
ed, because it must act as a discharge upon the 
committee of the whole house. There could 
be no doubt but the secretary of state had 
furnished all the papers relative to the business 
in his possession; indeed he could assuredly 
Bay so. He said he held in his hand a letter 



from the secretary of state in answer to one 
from an honourable member of the house, in- 
quiring whether there were any more docu- 
ments in his office; he answered that he had no 
certified copy whatever,, but those which he 
furnished the president with from whom they 
came to the house. Gentlemen must then per- 
ceive that the mere operation of this resolution 
was an absolute and inevitable postponement 
of the business till another session. Many 
gentlemen, who were yesterday ashamed to 
vote for a postponement, would now have a 
plausible cover for their vote, by calling for 
additional proof, to accomplish the object of 
the resolution of yesterday, and thus he feared 
it would have many advocates; but however 
specious the pretext, he hoped it would not be 
carried. Mr. B. then went into an examination 
of the facts contained in the resolutions of Mr. 
Livingston, from which he deduced the impossi- 
bility of procuring anything that could be ma- 
terial in the prosecution of their discussion, 
or that could assist the house in drawing their 
conclusions, except any new facts could be 
produced, and therefore he concluded that noth- 
ing but a postponement could be the issue. He 
farther contended, in an answer to Mr. 
Nicholas, that it was not competent for the 
executive to furnish papers the property of 
the district judge; as well might the house ask 
for the executive to bring the proceedings on 
again at their bar. In the impeachment of 
Blount, Mr. Bayard said, the house did not 
apply to the president, but apnointed a com- 
mittee to bring the case and all the papers to 
view relative to it; so it might have been in 
the present case. And by what authority, tak- 
ing the subject in another view, could the house 
call upon that judge to furnish it with papers? 
The executive had no right to demand them 
of him, nor had the house. The power of the 
judiciary is co-ordinate with the power of the 
house; it is a distinct branch of the govern- 
ment. He would have precisely the same right 
to call authoritatively for a copy of the journals 
of the house, as the house would to call upon 
him for copies of his record; his proceedings 
are public, his records are open to view; so are 
our journals; we cannot call upon him for them, 
though we may obtain them by paying the clerk 
for a copy of them, as any individual might do. 
The gentleman from Maryland (Mr. Smith) 
had considered the notarial certificate of New 
York, in attestation of Nash or Robbing's citi- 
zenship, to be important. If that gentleman 
thought this a material document, Mr. Bayard 
said he did not, but he thought the observation 
very material, as it might have an improper 
impression on the minds of some gentlemen. 
What could be more easy than for this Thomas 
Nash, this perjured pirate and murderer, to 
have got a certificate, either when he murdered 
some man from whom he might have procured 
it, or by purchase or favour? But there were 
facts before the house, that this man was an 
Irishman, that his name was Nash, and not 
Bobbins; that it was never issued to him, and 
he was never entitled to it. What farther then 
can be wanted? Will not this satisfy gentle- 
men? The next thing will be, that if this ob- 
jection be admitted, we shall be called upon to 
send to the West Indies to prove that his name 
was Nash. Mr. B. said, he was well satisfied 
that when this subject came to be analyzed, 
it would be made to appear perfectly clear,* that 
the whole of the evidence necessary was before 
the house, and it only would be most annoying, 
and producing extremely injurious consequen- 
ces, to grant the motion. Mr. Kutledge con- 
ceived this motion to be the same as to post- 
pone the business. Further information was 
wanted, and that information could alone come 
from South Carolina. He wished the gentle- 
man of Kentucky would read the resolution 
before he pressed his motion; he would find 
that the district judge was not charged; no, it 
was only a charge against the executive; there 
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was not a word of irregularity of proceeding in 
the court, but the executive was seriously char- 
ged. Mr. Davis explained.— He said, his ob- 
jects were to have the record in order to see 
whether Robbins did produce a certificate that 
he was an American citizen; to see a copy of 
the warrant by which he was committed; and 
thirdly, to know what stratagem, or what pro- 
ceedings were used to take him out of cogni- 
zance of the court, and he must have remained 
so, if the president had not interfered.— These 
things he wished to ascertain, but that would 
be impossible without the court record. Mr. 
Rutledge said, he conceived this to be the ob- 
ject; but he by no means thought the gentle- 
man would be satisfied on these points, were he 
to be possessed of the record. The gentleman 
might inquire the reasons for the executive 
and judicial conduct being as it was, but per- 
haps he should not receive the information. 
Every gentleman in the house would unite their 
vote to procure all the testimony within their 
reach, so as to enable the house to prosecute 
this business; we know, said Mr. R„ what 
monstrous clamour has been raised about this 
business; we know that great pains have been 
taken to make the people believe that their 
fellow-citizen has been torn from his country; 
that he has been impressed into a foreign serv- 
ice; that the treaty has been violated; that 
their fellow-citizen has been taken to a foreign 
country, and there been tried in a summary 
mode and executed; we have been told for many 
months past that this business would be inquired 
into; we wished not to avoid it; we will by 
all means in our power assist it; we have done 
it. Some time since papers were asked for; 
we agreed with gentlemen that they should be 
furnished; it was done, and they are now on 
your table. They have been there many days; 
so that gentlemen had sufficient time, long be- 
fore this, to have known whether they were 
satisfied or not. The gentleman himself who 
brought forward* the resolutions, affected to be 
satisfied, but in compliance with the wish of 
some of his friends, he now wishes to post- 
pone it. "We want to bring the matters to a 
decision, and far as we can accommodate gentle- 
men so as to avoid delay, we will do it. "But," 
said Mr. Rutledge, "what will be the effect of 
that motion? Sir, it will hold up to the view 
of the world the president of the United States 
as having been grossly delinquent in his duty. 
We say, if he has offended, punish him; if he 
has not, discharge him from censure; but by 
no means expose him to popular suspicion, 
without an examination. What more can be 
wanted than the house are lu possession of? 
The secretary of state says he has no further 
documents; and he cannot be suspected of any 
design to smother the business, by the readi- 
ness with which the call of the house was com- 
plied with. He might have said, he would 
send to the district of South Carolina; but in- 
stead of that, so earnest was he to give every 
possible information, that he trusted to news- 
paper publications, and this, he tells you, is all 
he has. What more can be asked?" After 
the discussion, if the evidence should be found 
insufficient, and more light should be necessary 
on which to form a decision, Mr. R. then would 
agree to send anywhere for evidence; but until 
he was convinced of a want of such testimony, 
except the will of gentlemen could be complied 
with without delay, he should be compelled to 
vote against the motion. 

Mr. Nicholson rose to correct what he con- 
sidered a mistake in the gentleman last up (Mr. 
Rutledge) when he said that the executive only 
was implicated in the resolutions; he conceived 
that the district judge of South Carolina was 
implicated, and that the papers of that court 
»vere necessary to examine the conduct of that 
judge. He read the resolution, and contended 
his deduction was accurate. Mr. N. said he 
wanted to know whether the district judge of 
South Carolina had committed this man for 



trial; this would appear, or be disproved by the 
warrant. Mr. N. said he could not believe the 
position laid down by a gentleman (Mr. Dana) 
that it was utterly impossible that Jonathan 
Robbins should have been a citizen of the Unit- 
ed States. It was worthy of notice that the 
notarial certificate which the unfortunate man 
produced in court was dated 1795 — the opposite 
authority to wit, a copy of the books of the 
Hermione appears to state that Thomas Nash 
was transferred to that ship in 1792, he, there- 
fore, wanted to know authoritatively, whether 
this certificate was produced to the court, for 
if it was produced, it certainly went to prove 
that the copy of the books of the Hermione 
was erroneous, because if this man was in 
New York in 1795, he could not have been on 
board a British frigate in 1792, and have con- 
tinued there until the time of the mutiny. That 
the president of the United States was not to 
be considered the servant of that house, he 
was willing to admit, but he thought that the 
president might with propriety apply to the 
judge of the district for the documents of the 
court. And he did not believe that the presi- 
dent would object to make the application. 
However, the object, he presumed, was to pro- 
cure the papers, no matter from whom: that 
being the object, he hoped that the mover of 
the resolution would withdraw it in order to 
accommodate it more to the feelings of some 
members in the house, by adopting something 
like the following: Resolved, that the speaker 
of the house of representatives be requested to 
procure from the clerk of the district court 
of South Carolina, copies under seal of the pro- 
ceedings of that court, together with the evi- 
dence produced in the case relative to the req- 
uisition for Thomas Nash, alias Jonathan 
Robbins, who was delivered to his Britannic 
majesty's consul. Mr. Davis withdrew his reso- 
lution, and Mr. Nicholas moved the substitute, 
which was now before the house. Mr. Harper 
moved a postponement of the resolution for one 
week. The object of the resolution which was 
before the committee of the whole was two- 
fold, — a charge on the president, and a charge 
on the district judge. As to so much as relat- 
ed to the president of the United States, it 
was manifest that the testimony called for by 
this resolution could have no effect whatever 
upon him, because he left the whole to the 
judge. The president went no farther than to 
declare that if it should appear, that the acts 
committed by this man came within the pur- 
view of the British treaty, the man ought to 
be delivered up conformably to that stipula- 
tion. 

It must be manifest that the testimony to be 
expected from South Carolina could have no 
possible effect on the part relating to the presi- 
dent, and therefore the house could proceed 
with that part of the resolution; but whether 
the judge, in executing the duty belonging to 
him, acted with propriety or not, might be 
more clear from the documents of that court. 
When the judge' entered into the consideration 
of this business, what questions were open to 
him? The principle was, whether the man 
was guilty of the piracy and murder charged to 
him or not; if this was proved, no further ques- 
tion could arise as to the propriety of delivering 
him up conformably to the requisition. The 
consequence of these papers being called for. 
had been stated to be much delay; it would 
operate so. "Was it not an established prin- 
ciple," Mr. Harper asked, "that a delay of jus- 
tice amounted to a denial of justice? If you 
suffer this charge to hang over the head of your 
president for eight months for no purpose, you 
inflict a punishment extremely severe. A 
charge is here exhibited against the first magis- 
trate of the Union which must be considered 
as the commencement of an impeachment, for 
if gentlemen have any propriety of conduct, 
this must operate as a foundation to impeach- 
ment. This is to keep alive the idea of guilt. 
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to hang up suspicion as a party weapon over 
the head of the executive until an opportunity 
shall offer to make use of it on a great approach- 
ing occasion"— this, he thought, was the main 
intention of the motion, and this consequence 
was inevitable. He believed the motion now 
before the house to be the same in principle 
as the one negatived yesterday; it was an effort 
to shrink from a charge, the object of which 
could better be answered by delay than exami- 
nation. Mr. Nicholas thought with the gentle- 
man last up, that if the only inquiry was as to 
the conduct of the president; or if the inquiry 
was only to respect the judge, the papers might 
be dispensed with, but it was otherwise; the 
conduct of both was called forth to view by 
the resolutions, but how far the conduct of 
either may be reprehensible, depended on the 
testimony which might be made to appear be- 
fore the house. It was impossible to say what 
the president had done until the documents 
should be seen. If gentlemen refused the in- 
quiry being made of the court of South Caro- 
lina, they, by that act, made the president 
answerable for every part of the facts, which 
he believed they would not pretend to do. He 
really believed it extremely important to know 
what steps had been taken in this very serious 
business, to know whether this man was in a 
course for trial, and whether the president 
had acted in this hasty and premature man- 
ner, in delivering him up, which was stated. 
Mr. N. then proceeded to prove that the war- 
rant was important to be seen, because the in- 
tent for which the apprehension was made, it 
was explicitly incumbent on the judge to re- 
cord, together with the court where he was to 
be tried, agreeably to the provisions of the 
judiciary act, and, therefore, this information 
could be obtained by recurring to that record. 
A gentleman had thought the information could 
not be obtained from persons*, when probably 
that information may criminate. But were the 
bouse to decide upon information short of truth 
hecause the result may lead to criminate? 
That is, they are to be acquitted without ma- 
terials whereupon to acquit. The objection of 
gentlemen on account of the time it would take 
to procure the testimony, which they suppose 
would be so late that the case could not be 
acted upon during the present session, he be- 
lieved not accurate. Mr. Nicholas declared 
that it was far from his desire to postpone the 
business; he wished it to go forward without 
delay, but not unless all the facts were before 
the house which were necessarv. The house 
were told by a gentleman (Mr. Marshall) that 
it would be extremely improper to indulge a 
few gentlemen in their, objections. Was the 
gentleman confident that there would be a ma- 
jority of his opinion? A few, it must be re- 
membered, could make a decision, and if so, 
the result of the opinion of those few might 
guide the question. Much had been said about 
the introduction of the motion and the motives 
ascribed to the supporters of it, as though it 
was a planned object. Mr. Nicholas denied 
having the least knowledge of it till the motion 
was made, and, with respect to him, it could 
not be thought as an attempt to carry into effect 
the motion yesterday made for postponement, 
because he yesterday voted against that motion, 
and by no means would agree to postpone, but 
for an object which he now thought material: 
when the object was to obtain important infor- 
mation, and believing, as he did, that it would 
not put off the decision beyond the power of the 
present session, he should consider himself justi- 
fied in voting for the motion. Mr. Gallatin 
could not help observing the disposition which 
gentlemen evinced of placing the opinions and 
sensations expressed by one gentleman to the 
account of others. To take a fair view of the 
resolutions, what did they amount to? Nothing 
more than the deductions which one man had 
drawn from the message sent to this house by 
the executive; these deductions, in the form 



of a resolution, he had submitted to the con- 
sideration of the committee of the whole. Now, 
except it could be proved that that gentleman 
had made all the deductions of and acted for 
every gentleman, there could be no ground for 
saying that every gentleman would be satisfied 
without the evidence which might be collected 
from the records of the district court of South 
Carolina. Was any gentleman in the house 
bound to be satisfied, with the gentleman from 
New York, that all the facts necessary to be 
known were furnished? Was every gentleman 
in the house bound to confine himself solely to 
the resolutions before the house? Certainly not. 
It could not be denied that the evidence now 
required was essential to a full investigation 
of the conduct of the judge who was the prin- 
cipal agent of the executive in this case. He 
did not consider the question to be, whether the 
resolutions of the gentleman from New York 
required that evidence or not to support them: 
but whether, to come to a knowledge of the 
truth, and the whole truth, relative to the cir- 
cumstances, it was not necessary? Although 
Mr. Gallatin observed he could not at present 
perceive how far it was likely those documents 
might assist the decision of the house, yet he 
thought them proper to come before the house; 
it was very probable they would tend either to 
criminate more, or to extenuate and perhaps 
to justify. 

With respect to the objections on the ground 
of postponement, Mr. Gallatin would observe, 
that the motion of the gentleman from South 
Carolina proved that this was not the proper 
time to proceed in the discussion: the motion 
implied that gentleman's acknowledgment of 
it, or he would rather have at once rejected the 
motion than moved its postponement for a 
week. He therefore presumed that gentleman 
thought additional testimony necessary. Mr. 
Harper had said that neither the testimony 
to be expected, nor the postponement could 
have any possible bearing on 'the part relat- 
ing to the president, and therefore that ought 
to be decided; but as far as related to the judge, 
evidence might be necessary. Taking this to 
be the mind of the gentleman, Mr. Gallatin 
said, he did not know in what manner he could 
apply his argument to the motion. For him- 
self, Mr. G. said, he was ready to vote on the 
resolutions without more documents; but as 
other gentlemen were not, he should not vote 
without them. He confessed he was the more 
earnest in this, because on the very threshold 
of the business a gentleman was stopped while 
reading a paper he thought useful to bring for- 
ward. Gentlemen had now got up and declared 
themselves compelled to call tor evidence which 
might substantiate a fact contained in that pa- 
per, which, though known to be true, was not 
stamped with that legal credit that was neces- 
sary. Let gentlemen then come forward at 
once and give this fact its legal importance, or 
prove its non-existence. 

Another fact stated was, that the president 
had tindertaken to discharge the man, when 
the court had already assumed jurisdiction of 
the case. This it was possible to prove or 
disprove by the record of the court. That this 
record, agreeable to law, was to contain the 
name of the court before which the case was 
triable, and process upon which the man was 
arrested, he quoted the judiciary act. 1 Stat. 
73. He was, however, well satisfied from the 
letter of the judge and the nature of the case, 
that this man was committed for trial before 
a court of the United States, and what cor- 
roborated the opinion was that no power was 
given by our laws to hold a man in prison on 
any other ground. On the whole, Mr. G. said, 
as one fact had been, and others might be, dis- 
puted, if produced, it would perhaps be the most 
expeditious, as it certainly would be the most 
satisfactory method to procure every fact au- 
thentically attested before the proceeding was 
had. General Lee hoped that the gentleman 
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from South Carolina would withdraw his mo- 
tion. He would mention some reasons which 
would induce him to vote differently from 
gentlemen with whom he usually had the 
honour to vote. Considering this a question of 
very great importance not only to the American 
people, and to the reputation of the house, but 
also the highly respectable character presiding 
over our government, he trusted the house 
would, in its whole progress, be led by prin- 
ciples so fair and candid as not to leave the 
least room for a charge of derogation from its 
own dignity, or the great subject it was discuss- 
ing. He would vote for the motion calling for 
the papers; but he would do it with an expec- 
tation that it would not postpone the discussion 
of the business, so far as related to the eon- 
duet of the president of the United States. It 
appeared that the conduct of the president, as 
charged, was fully before the nouse; there could 
be no difficulty, therefore, to proceed on it; but 
as far as it respected the judge, Mr. Lee trust- 
ed the record of the court would be sent, for 
he thought it but fair to gratify gentlemen who 
considered there was any material evidence 
wanting. 

If the view of gentlemen was to postpone 
the whole of this business, until a return from 
South Carolina, he would ask the gentleman 
from New York, and his friends, whether they 
could wish any means to be adopted more com- 
pletely to effect the object of the resolutions 
than by postponement? "Were I the high 
character," said Mr. Lee, "to whom this reso- 
lution refers, I would infinitely rather have the 
disapprobation of this house to the full extent 
which the censure goes, than to have the sub- 
ject postponed and exposed to the conclusions 
and surmises of the world. I will not attrib- 
ute to gentlemen that which the gentleman 
from South Carolina has expressed; I cannot 
think the member from New York wishes to 
suspend the decision of this house until that 
high character shall be before that tribunal 
which is to estimate his merits or demerits, for 
knowing that no baser motive can be cherished, 
I will not even suspect it of him; but whatever 
may be the motive which may induce a post- 
ponement, it cannot fail of having that effect." 
He therefore wished to proceed as it respected 
the president. Mr. Dana acknowledged his 
very high sense of the opinion of the gentleman 
last up; but he could not agree with him at 
present: he did not think it would consist with 
general justice to delay the case for the time 
contemplated by the resolution; he well knew 
that if the inquiry was not made, gentlemen 
would talk about liberality and about motives, 
but that he should not in the least regard, as- 
sured that his conduct would be guided by the 
strictest rules of legal propriety and justice. Mr. 
D. could not admit that much propriety marked 
the conduct of the gentleman "from Maryland 
(Mr. Nicholson); that gentleman well knew 
that the executive ought not to be called upon, 
and that the speaker of the house was the true 
medium by which evidence could be obtained for 
that house, but as the argument was in favour 
of a complete investigation of the business, 
Mr. D. could not help calling to the recollections 
of gentlemen a motion (which was negatived) 
to put this previous examination in the hands 
of a select committee; for want of that very 
necessary measure, gentlemen now found them- 
selves in a disagreeable situation, for, having 
accused these officers, they could not prosecute 
their accusation as they wished, and therefore 
they would fain make further inquiry. He ob- 
jected, farther, to it because it was unneces- 
sary; he did not believe the least good could 
spring from it But it was extremely unrea- 
sonable, and highly unbecoming the dignified 
character of grand inquisitors general, because 
there was no proof to make the charge appear, 
that they should suspend the business while 
gentlemen sought for proof which they ought to 
have known when the resolutions were propos- 
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ed, which they ought by no means to have 
brought upon slight grounds. Did the gentle- 
man know that public officers professed reputa- 
tation; and that the preservation of that reputa- 
tion was essential to preserve public confidence 
in them? He would not stretch a man on tie 
bed of torture, for time unknown, while he 
searched for proof of a supposed crime. 'Sir, 
said Mr. D., "by this treatment you chain your 
public officers to a rock, for this spirit of patriot- 
ism, like a vulture, to prey on theirhearts. T.his 
is conduct I abhor, and therefore cannot, for my 
part, indulge it. Sir, they have brought the 
charge; we are willing to meet it— we are 
willing to give full weight to their charge- -we 
are not disposed to vindicate the executive, or any 
other public ofiicer, if doing wrong— but it is be- 
cause we respect honest men in public stations, 
that we are prepared to hear what the tongue of 
accusation can produce; we are unwilling to 
leave them exposed to calumny, as they must be 
unheard and unjustified except it be by clamour, 
which a suspicion must inevitably raise. Mr. 
Varnum would vote for the resolution proposed; 
he thought it was doubtful whether the presi- 
dent had acted with propriety or not, but he 
believed if there had been any incidental im- 
proprietv of conduct it never was done with 
an evil design, or with a view to interfere with 
any other department of the government; but 
certainly to deny this evidence, which several 
gentlemen stated to be necessary to assist them 
in making up their minds, would stamp a cen- 
sure on the conduct of those officers as great 
as that contained in the resolution. He thought 
that the gentleman from New York had a right 
to bring the subject to the view of the house; 
if he saw anv proceeding which to him ap- 
peared to be dangerous, it was his duty to com- 
mence an investigation; no man ought to 
flinch from what he thought right. The only 
way to give public satisfaction, in a matter that 
ha-i given so much public attention, was to give 
all the evidence which could be procured, and let 
the matter be investigated to the bottom; and 
most assuredly the only way effectually to clear 
the characters implicated, if they were inno- 
cent, was to leave no doubt as to the desire of 
the house to scrutinize their conduct. But cer- 
tainly the very great reluctance which gentle- 
men showed to procure all the evidence, and 
after all their denial of it, must leave a sus- 
picion much bordering on guilt Mr. Bayard 
rose, in answer to Mr. Gallatin and others, and 
observed that with respect to Nash calling him- 
self an American citizen before that court, an 
object which it was desired to prove by this 
call for evidence, they were asked to admit the 
fact Mr. B. asked, would those gentlemen ad- 
mit that Nash was guilty of the dreadful mur- 
ders committed on board the British frigate; 
would they admit that he falsely made the 
claim? However, he had no disposition to rest 
on that point. Another fact, however, which 
it was required to admit was as to the juris- 
diction of the court of the United States upon 
the case. Mr. B. denied this, and repeated the 
former arguments in proof of his opinion. He 
insisted that the whole arrest and proceeding 
were had at the instance of the British consul 
and minister, in proof of which he quoted their 
letters. The record, he said, could not possibly 
dispense any light to this fact; the record would 
only give the warrant and some of the depo- 
sitions first taken before the judge; but as to 
the court being designated where the cause was 
to be tried, he contended that it was not usual 
to insert it on the warrant he never saw one 
so drawn. It was possible that Nash was com- 
mitted with a view to be delivered up to the 
British, before the letter wat, received by the 
judge from the president, and it was very rea- 
sonable to suppose that the whole previous 
business was at the instigation of the British 
agent; but it was impossible to prove that juris- 
diction had attached before the letter directing 
the delivery to be made was received. Mr. 
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Jones said, that finding himself, from the vote 
he was about to give, implicated in the charge 
made by the gentleman from Delaware (Mr. 
Bayard), that gentlemen who were yesterday 
ashamed to vote for the proposition to dis- 
charge the committee from further considera- 
tion of the subject in general and express terms, 
because it would imply a distrust of sufficient 
ground to support the principles of the resolu- 
tions, were disposed to effect the same object 
by a decision which would in fact go to evading 
the question during the present session, he felt 
himself impelled by a respect for his own con- 
duct to explain the motives which would govern 
his vote on the present question. He considered 
the case which had been called into view hv 
the proposition of the gentleman from New 
York (Mr. Livingston), as one that involved 
in it the dearest interests and deepest concerns 
of the people of the United States. The gentle- 
man from Delaware (Mr. B.) and the gentle- 
man from Connecticut (Mr. Dana) had indulged 
themselves in the most violent invectives and 
unnecessary abuse, against the unfortunate, the 
obscure, and insignificant character, now dead, 
who was the subject of this proposition; on 
this topic they had exercised all their powers 
of passionate declamation. If this was a grate- 
ful theme for the employment of their talents, 
he did not envy them the enjoyment of it. How 
that kind of argument could apply to the ques- 
tion he left to the house to determine. For 
his part he deemed it totally immaterial whether 
the man was as they had declared, an Irish- 
man, or not; whether he was a Turk, a Hot- 
tentot, or a native born American; if he claimed 
to be an American citizen and produced a cer- 
tificate in due form, under the signature of a 
proper officer, of his citizenship, and that claim 
was slighted by the judge, or declared imma- 
terial, and the fact not inquired into of his 
being a citizen, then he considered the safety 
of the citizens of America to be equally put in 
jeopardy, as if the man had been born and rais- 
ed in Charleston, in the circle of the judge's own 
acquaintance. "If," he asked, "a dagger aimed 
at my breast by an assassin in the dark, should, 
by mistake or impetuosity pierce the bosom of 
another, would not the discovery of such an 
attempt awaken alarm and demand a precau- 
tion for my future safety? Certainly it would. 
So in this case; if this man claimed to be a 
citizen and bore about him the legal voucher 
of that claim, and if he was told in the presence 
of American citizens, 'it is of no importance 
whether you are or are not a citizen, that is a 
point of no concern in the case,' notwithstanding 
it may afterwards be found he was no citizen, 
yet would it equally involve the safety of every 
true citizen who might fall into similar circum- 
stances. We may congratulate ourselves that 
it has not fallen on a fellow-citizen, but we 
ought still to improve the lesson this case has 
presented." Mr. .Tones hoped that it would 
be improved, and that at least legislative pro- 
visions would be made to prevent this decision 
from operating on a citizen, if such a case 
should occur in future; this man was a citizen 
to all intents and purposes, so far as respects 
the precedent, if he claimed that right and pro- 
duced a voucher to testify it, and was entitled 
to all the privileges of a citizen, till his claim 
and certificate had been formally proved to be" 
false. Mr. J. said, to ascertain with certainty 
whether this claim was put in, and how it was 
treated, it certainly was necessary to procure 
authentic copies of the record and proceedings 
in the case from the court, and every ray of 
evidence that could be obtained; nothing could 
be more essential in deciding on the conduct of 
the judge than to have an authentic account 
of the proceedings. Gentlemen seemed extreme- 
ly anxious to have the question decided early, 
on account of the censure hanging over the 
executive by continuing the business on the 
table. "It is true," Mr. J. said, "the papers 
now called for were not necessary to determine 



on that part of the resolution which charges 
the executive with interfering with the judi- 
ciary; on this point no further evidence was 
wanted; that was an abstract question, and 
might be so decided; but there was a probabil- 
ity that the evidence to be obtained from the 
court in Charleston, might be material as to 
another charge or implication of the president. 
If it should by any means be proved, that the 
president was informed of, or knew the man 
had claimed to be a citizen, then he was surely 
as much to blame in not making the distinc- 
tion, as the judge; it was possible this might ap- 
pear from some of the proceedings or papers be- 
fore the court." Gentlemen were sensibly af- 
fected for the president's feelings in this 'case, 
and if he is blameless, this tenderness was prop- 
er, but for his part he considered the case of the 
judge as equally and more delicate than that 
of the president. The situation of a judge de- 
termining on the life of his fellow creature, was, 
he thought, the most important and responsible 
duty mankind could impose on any one; of 
course to censure a judge for any decision that 
could affect life, was a severe infliction, and in 
doing it every possible proof and sight ought 
to be had. It was said that by the delay which 
this vote would cause, if carried, the presi- 
dent would be hung up in odious effigy to the 
people at large. Mr. Jones said he could not 
conceive how a disposition of the house to re- 
ceive every light, and go into as ample an 
investigation as possible, would have that effect; 
he believed a contrary conduct would be more 
likely to render the conduct of the president 
suspicious and censurable. What effect would 
a dry vote of approbation have in this case 
after refusing to permit testimony to be brought 
forward which was thought material. It would 
seem as if the friends of the executive were 
afraid to let the matter be clearly sifted, and 
wished to avoid everything that could throw 
light on the subject. What value ought to be 
put on applause obtained in such a way? He 
believed the president would disdain the appro- 
bation of the house on such terras— to make his 
exculpation grateful to himself and satisfactory 
to the nation, nothing ought to be suppressed, 
everything should be produced that related to 
the subject. The gentleman from Connecticut, 
Mr. Dana, who is always so tenderly concern- 
ed for the character and dignity of this house, 
and so frequently complains of other gentlemen 
committing that dignity and respect by their 
conduct and opinions, has, on all occasions, 
when he has addressed the h^use, in his srvle 
and manner, manifested the most unlimited con- 
fidence in the talents and penetration of one 
member of the house; but what kind of respect 
he had discovered for every other gentleman 
in it, he appealed to the observations of gentle- 
men generally to determine. Some gentlemen 
had indulged themselves in attributing to the 
mover and friends of this proposition, unworthy 
motives; he had on many occasions observed 
that those gentlemen were partial to that kind 
of debate; he could not see the use or advant- 
age of such conduct; he thought it very unbe- 
coming any gentleman in this body. There was, 
however, one motive which these gentlemen 
had not attributed to him, or those with whom 
he usually acted in the house; they could not 
insinuate or pretend that their conduct was 
designed to throw themselves within the benign 
beams of executive patronage. Mr. Jones said 
he would not so far conform to a practice which 
he condemned as to designate what gentleman 
would bear an insinuation of that kind; it was 
not necessary to point them out. He could 
perceive no other object which could induce 
gentlemen to declaim so frequently and ear- 
nestly on those unpleasant topics. 

The question was then taken, on the motion 
of Mr. Harper, to postpone the consideration 
of the motion of Mr. Nicholson for a call of 
the record of the court of South Carolina, for 
one week, and negatived: yeas, 63; nays, 32. 
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The question then recurred on the adoption of 
the resolutions of Mr. Nicholson, when Mr. Mar- 
shall again spoke in opposition to, and Messrs. 
Nicholas and Randolph in answer. The call for 
the question being very loud, it was taken as fol- 
lows: Yeas — Messrs. Alston, Baily, Bishop, It. 
Brown, Cabell, Christie, Clay, Condit, Davis, Daw- 
son, Dent, Eggleston, Ebendorf t Fowler, Gallatin, 
■Goode, Gregg, Hanna, Jackson, Jones, Kitchell, 
Lee, Leib, Lyon, Livingston, Muhlenburg. New, 
Nicholas, Nicholson, Randolph, Smilie, J. Smith, 
S. Smith, Stanford, Stone, Sumpter, Taliafero, 
Thompson, A. Tregg, Van Cortland, Varnum, R. 
"Williams— -44, Nays— Messrs. Baer, Bartlet, 
Bayard, Bird, Brace, J. Brown. Champlin, Coop- 
er. Craik, Dana, F. Davenport, Dennis, Dickson, 
Edmond, Evans, A. Foster, D. Foster, Freeman, 
Glen, C. Goodrich, E. Goodrich, Gordon, Gray, 
Gresworld, Grove, Harper, Huderson, Hill, 
Hugher, S. Lee, Lyman, Linn, Marshall, Nott, 
Otis, Page, Parker, Pincknej*, Powell, Reed, 
Rutledge, Sewall, Sheaf, Shepherd, Thatcher, 
J. C. Thomas, R. Thomas, Wadsworth, Wain, 
L. Williams, Woods— 51. 

Monday, March 3d. 

The house having resolved itself into com- 
mittee, Mr. Edmond in the chair, on the reso- 
lution proposed by Mr. Livingston and M. Bay- 
ard — the resolution of Mr. Livingston being 
first in order. Mr. Edmond said he almost 
ceased to wonder at anything done on that 
floor. If the intentions of gentlemen were to 
lay the foundation of another inquiry, which 
should bring the past conduct of the president 
to view, perhaps this motion might then be 
proper; but calling for papers relative to an- 
other transaction and not included in the origi- 
nal resolutions, was unaccountable, except it 
was to lay the foundation of an impeachment 
of the president; and if ever that was the view, 
the house ought first to get rid of these trouble- 
some resolutions. He knew it was very easy 
for gentlemen to get up and call for this and 
that testimony; and if they did not receive it 
to make a handle of the refusal by saying that 
the evidence was precluded; but, Mr. Edmond 
said, such excuses would not in the least affect 
his vote. Suppose the papers in question were 
obtained, he could perceive no possible applica- 
tion they would have to the present case; for 
if the president was wrong in what he did, con- 
cerning Johnson (or Brigstock), that would not 
prove him wrong or right in his conduct re- 
specting Nash. The facts respecting Robbins 
(or "Nash), were only now before the house in 
the resolutions, and no other case ought to be 
brought to confound it. Suppose this was ad- 
mitted, if the gentleman should still find him- 
self deficient in his testimony to support the 
resolutions, he might want the house to send 
for more testimony from some other parts. 
This kind of conduct must take up unneces- 
sary time where a decision was very necessary 
to be come to. He hoped the motion would be 
negatived. Mr. Macon confessed he was aston- 
ished at the conduct he had seen exemplified in 
the house; it appeared to him that gentlemen 
were making every possible excuse to prevent 
that information coming before the house which 
the friends of the resolution said they wanted. 
If, Mr. M. said, he was desirous of injuring the 
reputation of the president, (and that he de- 
clared he was not,) he should think himself 
facilitating that desire by throwing every em- 
barrassment in the way, and refusing every 
sort of information on the subject;' this conduct 
would effectually tell the public that the truth 
dare not be seen; that the facts are too bad to 
be seen. He could not think it was any great 
mark of friendship to the president to give rise 
to such conjectures as the people must and 
would form by the door to investigation into 
his conduct being stopped. In his opinion. Mr. 
M. said, this seclusion of the facts went to 
prove that the opinion of the president, or his 
conduct in the New Jersey case, was right, and 
to reveal them would amount to an evidence 



that the latter was wrong with respect to Nash. 
If it was otherwise, the papers asked for would 
speak for themselves; it certainly would have 
a very suspicious appearance to refuse the pa- 
pers which were declared by several gentlemen 
to be important to their forming a decision. 
Mr. M. wished to have got rid of this business 
altogether, but as it must be ' examined, he 
wished it to be done with all the evidence pos- 
sible. If there were gentlemen who were ene- 
mies to the president, he declared he was not 
one; he desired to do him justice, which he 
thought could not be done by hiding any part 
of his conduct which was open to suspicion. 
If the president had changed his opinion, give 
him an opportunity to show that he had anted 
right. If the papers should prove to be of no 
use in the present investigation, he could see no 
harm that could accrue from them. Mr. Shep- 
herd hoped the resolution never would be per- 
mitted to go on the journals of the house, be- 
cause it must lead to inquiry. The object he 
believed only to be delay. He thought when 
the resolution was first admitted, in having 
anything to do with the business, the house 
committed a very great error, but because the 
house had committed one blunder, was that 
any reason they should go on blundering? He 
hoped the house would get rid of this business 
with all possible expedition. Mr. Livingston 
said, if he were really a personal enemy to the 
president, he should rejoice at such a motion 
as this being opposed; he thought it a very in- 
consistent part of the conduct of those gentle- 
men who called themselves exclusive friends 
of the president; those gentlemen who boasted 
of giving up their personal ease in the service 
of their country in contradistinction to those 
gentlemen of opposite political opinions, with 
whom they disdained to be seen in their patri- 
otic labours. His bitterest enemies would not 
wish to place him in a more undignified situa- 
tion. What inference can be drawn by the 
people of the United States, but that there is 
something rotten in the business, and that wih 
bear too hard on the conduct of the president 
to be made appear; that he had done in the 
case of Nash without consideration very differ- 
ently from what he did in the tase of Brigstock, 
after mature consideration? "It had appeared, 
in the course of his business," Mr. L. said, 
"that .some gentlemen in the house had been 
in the habit of corresponding with the depart- 
ment of state on the case of Kobbins; might it 
not be inferred from their subsequent conduct 
that they had discovered something which they 
did not choose to have exposed? Whether this 
was a fair inference or not, it would certainly 
be made." 

"The wretched .argument with which this op- 
position was supported," Mr. L. said, "was al- 
most extraordinary, and would be quite so, could 
it be supported on better grounds. The dis- 
tinction of the cases when no perceptible dis- 
tinction exists 1 — the time that it would waste, 
when a few hours could procure all that was 
asked, and above all the miserable excuse of 
trouble to the clerks in the secretary's office, 
were too futile for gentlemen to suppose they 
could palm them upon the public. But miser- 
able as they are, it is a convincing proof that 
jao better are to be found, and these are their 
last resort." To suppose that no correspond- 
ence took place would be at* absurdity, and 
equally so would it be, to harbour the opinion 
which gentlemen had desired to establish, that 
it could throw no light upon the present subject 
if it did appear. Gentlemen had actually pre- 
sumed to say that these eases were not the 
same; but what gentlemen had pretended to 
draw a shade of distinction? It was impossible, 
and nothing was wanted to prove this fact but 
a slight examination of the two cases. "If they 
are the same," said Mr. L., "'tis impossible to 
suppose the conduct of the executive iu respect 
to this one was right; and tne proceedings of 
the court thereupon will not be laid down as 
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a rule for future proceedings. The opinion of 
the president in the Jersey case was no doubt 
given upon a due deliberation, and in a future 
case, so precisely the same, his conduct ought 
to have been the same, or not being so. the 
house ought to be informed why it differed. 
The result could be obtained; if it should prove 
favourable to the character of the president," 
Mr. L. declared, he should be as willing to ad- 
mit it as those who called themselves his ex- 
clusive friends. Mr. Harper said, when the 
gentleman from New York undertook to direct 
others in their votes he should be careful to 
give reasons which must convince their minds; 
for his part, Mr. H. said, he never chose to 
accept of advice from his enemy, but if he could 
get instruction from his errors, and if by view- 
ing his mistaken measures he could improve 
himself, he was always willing to do it; if 
he took advice from any man he must know 
that his motives are good in giving it; if in the 
present instance, he could believe the design 
of the gentleman was to preserve the president 
of the United States from obloquy; if he had 
not discovered the "pen dipped in gall," he 
should be more inclined to listen to his advice. 
He was not afraid that the people of the United 
States were so stupid as to mistake the true 
light in which they ought to view the subject. 
"Was it a common practice," Mr. H. asked, "to 
exhibit vast charges and then to go and look 
for testimony? Why, did not the gentleman 
and his counsel, whoever they might be, know 
that the testimony from South Carolina, and 
the testimony from New Jersey, or any other, 
would be necessary to support the charge? 
They had plenty of time since the business was 
first agitated. Had not this business been 
talked of for eight months past, and paste-board 
figures of Jonathan Bobbins been exhibited at 
every election ground in the United States? 
The most ordinary rules of courts of justice in 
the United States forbade testimony to be ad- 
mitted at such a period of the proceedings. If 
any public accuser in the United States was to 
conduct himself in that way, he would get se- 
verely rapped over the knuckles, if not thrown 
over the bar. The matter has proceeded too 
far for its admission." "But," said Mr. H., 
"what can be the use of this testimony? Gen- 
tlemen say that the executive has decided on 
one case in different ways, and that on the pres- 
ent occasion he must be wrong. One gentle- 
man said, the claim of citizenship was impor- 
tant; but this is a wrong idea. The claim ot 
citizenship which was built on falsehood, was 
not made until after the president had acted on 
the case, and consequently it must be out of the 
question. It is scarcely possible that any req- 
uisition was ever made by any British agent 
in the case in New Jersey. Can it be supposed 
that the president would be guilty of such a 
boyish trick, of such versatility of conduct in 
his dealings with a foreign nation, as in a few 
months to put a different construction upon one 
an4 the same action? No, the supposition is ab- 
solutely impossible, and gentlemen well knew 
it." The New Jersey case, Mr. H. said, was 
an entirely different one; the men were indict- 
ed by the circuit court: they were not claimed 
to be given up to the British; they were indict- 
ed for an offence cognizable in that court; bills 
were found against them: two of them were 
tried and acquitted, the other the president or- 
dered a nolle prosequi to be enterd upon. Why 
were the men acquitted? Was it through a de- 
fect of testimony? "No, sir," said Mr. H., "but 
through a defect in the jurisdiction. The jury 
well knew, being judges of law as well as of 
facts, that the court had no jurisdiction, and 
tli or ef ore they made a return of not guilty. In- 
asmuch as there was no demand made from 
Great Britain, the men were discharged." Mr. 
H. said, he was opposed to this motion on ac- 
count of the principle contained in it; it was 
very wrong to first exhibit a charge and then go 
to hunt for testimony. It was like hanging a 



man on a gibbet, and then seeking for his guilt. 
This principle had been presented to the house 
in various shapes, but in every one he thought 
very properly rejected, as he had no doubt this 
would be. If this were to be acceded to, the 
next thing would be to search for a piece of evi- 
dence in Georgia or in Maine, or anything that 
would procure the object— delay, and its influ- 
ence on a certain occasion (election). Here was 
a criminal charge, dressed up and blazoned out 
with all the false colours which a stretched 
imagination could invent, but which was mani- 
festly and totally unfounded, and contrary to 
facts; it therefore appeared to him necessary, 
Mr. H. said, to come to a decision speedily and 
strip the charge of its gloss, in order that its 
true deformity might appear, and all the world 
would see that the intention to accused was baf- 
fled by an exposure of the truth, and the char- 
acter accused justified from guilt. Mr. S. 
Smith said, the gentleman last up had given 
the most powerful reason why these papers 
were necessary that could possibly be imag- 
ined. He said, in strong language, that no req- 
uisitions had ever been made in the New Jersey 
case to deliver up the men to the British. If 
this was a fact, 'most assuredly the case would 
not apply; but the only way to estimate that 
fact was to obtain a view of the papers, or know 
from authority that there were none. Mr. S. 
said he could not draw that conclusion; he be- 
lieved that a requisition had been made; that 
it was precisely the same as the South Carolina 
case, and that the papers relating to it would be 
completely in point, to which the house ought 
to have access, and not to go to British statutes 
and law books when the country produced a 
precedent. The gentlemen last up had said 
that the jury, being judges of law and facts, 
determined that there was no jurisdiction. 
How that was he could not say. The verdict 
was not guilty, which most likely was a verdict 
upon facts. Suppose it should turn out by the 
documents that requisition was made for these 
men, and it should prove that two of them were 
liberated for want of sufficient proof. Suppose 
it should turn out that this very lieutenant 
Foreshaw was sworn to have been killed by 
Brigstock, and yet now Nash is charged with 
having killed Foreshaw. Suppose it would 
turn out that Brigstock was an American citi- 
zen, and being such, was liberated from further 
prosecution, because the president might have 
thought that an .American citizen, impressed 
on board a British ship of war, was justifiable 
in getting his liberty. These tilings might ap- 
pear. The same claim of citizenship was now 
made, and in his opinion a jury trial ought to 
have been had, in order to ascertain facts so 
material to a man's personal interest. 

Mr. Harper explained, that he said the - docu- 
ments did not discover any requisition having 
been made in the Jersey case. And further, 
instead of positively saying the jury had ac- 
quitted for want of jurisdiction, he said it was 
presumed so. Mr. Smilie said there was an- 
other fact stated by the gentleman which was 
incorrect. He said the figure of J. R. was 
hung up at every election ground. This was 
not truth; for Mr. S. said he was at one elec- 
tion where it was not hung up. (Several other 
gentlemen also declared that they saw no sucn 
thing at their respective districts, but they 
heard of it in some few places.) One extraor- 
dinary feature, Mr. Smilie observed, was easily 
perceived throughout the whole of this attempt 
to investigate facts. It appeared that gentle- 
men were determined to exculpate the president 
at all events. He was not ready to do so; nor 
was he ready to accuse him; he only wished to 
do what was right and lawful; for which pur- 
pose he wished every document that could assist 
him. It was strange that, while there were 
papers which, it was said, would make the 
whole of the executive conduct appear free of 
blame, the friends of the executive should re- 
press them. How could gentlemen say they 
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bad not withheld important testimony, when 
all the world must perceive that facts were yet 
hidden that would throw a light on the case. 
Mr. H. Lee said he had hitherto voted with 
gentlemen who asked for papers. He did it 
because they themselves said they wanted such 
papers to guide their decision. He was unwill- 
ing that they should have any excuse. Sup- 
posing that other information might possibly be 
procured, and anxious to obtain it, he wrote to 
the secretary of state, but received for answer, 
there was none. Mr. L. said he did it in order, 
if there had been any papers, to have moved 
that they might be produced. He should have 
voted on the present question in the same way, 
but from what he had perceived he found that 
any attempts to gratify those gentlemen were in 
vain, and that to encourage it would be wast- 
ing day after day, without any hope of settling 
the main inquiry before the nest session of con- 
gress. Besides, Mr. Lee said, the session was 
far spent, and not one public act was yet pass- 
ed. And should so many days be spent on a 
matter of so little consequence, as considering 
the ease of an individual who had transgressed 
the law and very properly suffered for his 
crimes? He hoped not. From this moment he 
was determined to stop, by his vote, every at- 
tempt to delay a final decision. Mr. Lee con- 
tended that the president had a right to change 
his proceeding according to his opinion, if he 
should be couvinced of the propriety of it. It 
was a privilege every public character enjoyed, 
even if it should appear that they had changed 
his conduct He would not vote for a post- 
ponement, which he must do were he to vote for 
the motion. Mr. Nicholas thought there was a 
very .great possibility that a requisition was 
made in the New Jersey ease: the gentleman 
from South Carolina (Mr. Harper) said there 
was none; but how did he know it? Did the 
gentleman believe that the British ministry 
were not as desirous to have these men deliver- 
ed as they were of the other? To suppose that 
they acted understanding^ : to suppose they 
were desirous of pursuing one steady object un- 
remittingly, as they always had done, would 
warrant a strong presumption that they did de- 
mand those men. It was impossible but the 
papers in question must either add or diminish 
the construction put upon this case, and solve 
some important queries. Mr. Dana thought 
the conduct of the president was consistent, con- 
stitutional and proper, and that it was out of 
the power of any gentleman to prove the con- 
trary. One great reason for his thinking this, 
was the manner this charge had been conducted 
from its first appearance, which was contrary 
to all legal knowledge and constitutional prin- 
ciples; he desired any gentleman to produce a 
precedent in any public body except it was in 
the proceedings of the revolutionary government 
of France. The manner of conducting the busi- 
ness being totally wrong, Mr. D. said he did not 
expect to receive the least conviction from any- 
thing that would be brought forward, or any 
arguments which would be used. Gentlemen 
had said it would awaken dreadful suspicions 
if the motion was negatived. And were the 
house to be deterred from their duty at the ap- 
parition of a demagogue? No, he trusted not, 
because he well knew that men of understand- 
ing would well approve their conduct, and if 
weak and silly men disapproved he was willing 
to bear it from them. If gentlemen would look 
to the record they would find that the cases 
were different; these men were charged under 
the statute of the United States, the other was 
not. The proceeding being different, the case 
could not illuminate. As well might gentlemen 
ask for the whole of the state trials in order to 
discover the law on impeachments. Mr. Gal- 
latin contended that if investigation was the ob- 
ject of the house, they ought to grant the reso- 
lution; whether it was admitted or not, it 
would be impossible to destroy one fact— that 
the court did admit jurisdiction on that case, 



which was exactly similar to this, and that 
also the court of South Carolina did assume ju- 
risdiction—whether the demand was made in 
the Jersey case or not, it was clear that it was 
made in the case of Nash, and that it was com- 
plied with, and the man by the advice of the 
president, was taken out of the hands of the 
judiciary. But to know how exactly the cir- 
cumstances of the Jersey case corresponded to 
the latter, the papers were certainly desirable. 
This was a case in point much better than all 
which the English authorities could produce, 
and there being a different decision, it certain- 
ly ought to be known why that difference did 
occur. The gentleman from South Carolina 
had stated facts; he said that no jurisdiction 
was admitted by the jury, and therefore the 
men were acquitted; and that no requisitions 
were made. To be sure, he afterwards said it 
was all founded in supposition; now whether 
these were or were not facts, the papers could 
tell. By knowing all the circumstances of 
that case a decision could be formed with more 
accuracy as to the other case. Mr. Davis said 
he was desirous of avoiding this very disagree- 
able subject, but as a majority of the house 
thought differently, and they determining he 
should give a vote, however contrary to his will, 
he certainly wished to meet it with all the in- 
formation in the power of the house. The gen- 
tleman from New York had brought forward 
certain resolutions which he had defended; the 
gentleman from South Carolina said they were? 
blazoning with falsehood: now which of these 
two gentlemen, Mr. Davis asked, was he to be- 
lieve? How could he form an opinion without 
the facts being produced? He wished not to be 
forced to form it upon bare conjectures; he 
wished to have the truth before him. Certain- 
ly if he was refused facts, he must suppose 
there was some great reason against the dis- 
closure. He asked gentlemen to recollect in 
what a situation they placed the executive, ex- 
posed to such censure! Let everything appear 
that will do honour to the character of that 
gentleman, but to afford such crippled testi- 
mony never would acquit the president in the 
view of the American people, if that house 
should be satisfied that his conduct was hon- 
ourable. The question was then taken by yeas 
and nays: Yeas, 46; nays, 46. The speaker 
decided in the negative. 

Thursday, March 4th. 
Mr. Gallatin presented to the house the fol- 
lowing resolution: "Resolved, that the presi- 
dent of the United States be requested to cause 
to be laid before this house, copies of any req- 
uisition, or any application that may have been 
made by the British minister, or any agent of 
his Britannic majesty, for or concerning the de- 
livery up of Wm. Brigstock, otherwise John 
Johnson, of John Evans, otherwise Michael 
Campbel, and of Johannes Williams, otherwise 
Johannes Williamson, or either of them who 
were tried at the circuit court of the United 
States, in the New Jersey district, on a charge 
of piracy, committed on board the British 
frigate Hermione; and also copies of any 
communication in the executive department, or 
any other of the departments relative thereto." 
Mr. Nicholas, yesterday, just before the rising 
of the house, mentioned the necessity of this in- 
quiry, but the house adjourned before a mo- 
tion was made to that effect Some conversa- 
tion occurred as to the disposal of this motion. 
Mr. Bayard hoped the resolution would follow 
the usual course, and lie on the table for a 
day. If the idea was to connect the case with 
that of Nash, ot to bring more evidence to 
the present case, he thought it must fail of its 
object. It was impossible, he said, that the 
decision on that case could be the least guide 
to the house in the present, as it was a very dis- 
tinct trial, and therefore, he hoped it would 
lie. Mr. Livingston hoped the resolution would 
not lie on the table till another day, and for 
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this plain reason — what were we to do in the 
meantime? He believed it perfectly connected 
with the business that now occupied the house, 
and therefore, if it was the desire of the house 
to proceed, they had better dispose of this 
resolution immediately. But the gentleman 
from Delaware had intimated that it could 
bring no new evidence respecting the case now 
before the house, because it was a case quite 
distinct from it. To be sure Mr. Livingston 
said it would operate for the benefit of the gen- 
tleman's argument, if he could make the house 
believe so. But, Mr. L. thought, they were 
clearly the same, except it was in men, in place 
of trial, and in judges who tried them. Both 
were for precisely the same act, and committed 
at the same time. It would be remarked in the 
warrant that it appeared, these men were com- 
mitted under the treaty with Great Britain, 
and therefore it was more than probable that 
it was in consequence of application from some 
British agent, to the executive, that they were 
apprehended. How could the gentleman say it 
could give no new light? Was it possible that 
the conduct of the executive in the case of 
Brigstock, and others, in New Jersey, could 
afford no new light to the conduct of the same 
executive in the very same case on the trial of 
Thomas Nash? Mr. L. said, he knew nothing 
of what passed between the executive and oth- 
ers, but suppose, it should appear, if the house 
obtain possession of the communication, that 
•application had been made before the trial by 
some British agent for the delivery up of all or 
either of these men, and the answer of the 
president had been that it was a judicial point, 
and therefore he did not choose to meddle with 
it? Certainly the gentleman would not say that 
this case had nothing to do with the present, 
in which such an extraordinary change of con- 
duct had been evinced. If this result could 
arise, (which it was impossible to deny,) gen- 
tlemen ought to yield to the wishes of others. 
The plea could not now be that they would 
have to send to South Carolina for what was 
asked; because this information might be pro- 
cured in a few hours, and certainly to obtain 
what was deemed so important, a small delay 
might well be borne. A gentleman had said it 
ought to have bean brought forward at an ear- 
lier period. How was this possible? Mr. Liv- 
ingston said, that he did not receive the record 
of the New Jersey case, till just before the 
house met yesterday; he then made use of it 
in the discussion, and it was not till just at the 
rising of the house, any gentleman could make 
use of it, and then a gentleman did propose 
something of the kind. It was a plain inference 
to be drawn that some communication did occur 
with a foreign agent, and some answer must 
have been given; the executive no doubt did 
act on the subject; he also acted in this case. 
It was, therefore, very proper for the house to 
be informed how he acted. Mr. Rutledge trust- 
ed that the difficulties gentlemen had to encoun- 
ter in their present precipitate way of acting, 
would prevent them bringing forward any 
crimination of so great a character in future, 
without being better prepared to substantiate 
it. Mr. R. said that he had no objection to 
call for all the information that could con- 
veniently be had previous to the debate com- 
mencing, but to do it afterwards was most ex- 
traordinary indeed! If these proceedings were 
to prevail, it would be impossible to say when 
a vote was taken. Gentlemen, now they are 
entered into the business, find that facts will 
not bear them out: they find they cannot sub- 
stantiate what they would prove. One calls 
for this, anothe r fo. that, and there would be 
no end to their calling. He wished for all pos- 
sible elucidation of the subject, as long as it 
could be proper, but after going into the argu- 
ment, it was extremely improper. But, Mr. R. 
asked, what had this case to do with the busi- 
ness of Nash? The gentleman supposed that 
it was considered by the executive as a case 



within the judicial cognizance, and therefore he 
refused to act in it; suppose it was so; and 
suppose the executive afterwards changed his 
opinion, what he might consider an erroneous 
opinion; certainly he had a right to do so. The 
object of this he believed to be, to delay and 
finally to postpone the decision, but he hoped 
the house would not now agree to delay the 
business. If the gentleman should hereafter 
think proper to promote an impeachment upon 
the proceedings in the ease of Brigstock and 
others, and on that ground should ask for the 
papers relative thereto, he should have no ob- 
jection to an acquiescence; but as this was en- 
tirely an independent case, he could see no ne- 
cessity of yielding to the solicitations of gentle- 
men at present. Mr. Gallatin said, as to the 
late period of introducing the resolution, it 
must be clear that it was out of his power to 
propose it till the time he offered it to the house, 
because the facts which gave rise to it were 
not produced until yesterday; and as to the ob- 
jects for it, the gentleman last up was quite 
mistaken. A gentleman had said that it was 
a last effort, in order to support charges 
against the president of the United States. As 
to what would be the effect of these papers if 
they should be sent, Mr. Gallatin could not 
tell. He did not know that such papers exist- 
ed at all, but the inference the gentleman had 
drawn was upon a presumption that they would 
criminate the president This Mr. G. did not 
know was the fact; he knew nothing about 
them; the? might criminate, or they might 
have a very contrary effect. The gentleman 
was extremely mistaken if it was his idea 
that other gentlemen were determined at all 
events to discover a charge; he only wished 
an investigation of the truth, and let that truth 
as well as the law dictate the proper measures 
to be used. The affair having been brought be- 
fore the house, he would say it was their 
duty to obtain all possible information, wheth- 
er in favour of or against the president; with 
this view he made the motion. Contrary to the 
opinion expressed by the gentleman last up, he 
must consider this case extremely similar, and 
he believed the most minute scrutiny could not 
distinguish between them. There was this 
difference, however, so far as the house had 
knowledge of it at present; in one there was a 
requisition made, in the other there possibly 
was not, but whether so or not he wished to be 
satisfied, as well as the ground for which a 
requisition was made and refused. There had 
been no law passed since the New Jersey case 
occurred, to carry this 27th article of the "treaty 
into effect, and therefore the proceedings in 
every case ought to have been precisely the 
same, but not having been so, Mr. G. said he 
wished to know on what rule or law the presi- 
dent had acted. Much had been said as to the 
claim of Thomas Nash to citizenship. How far 
the president acted in that case with regard to 
citizenship would be seen; but there was one 
remarkable fact as to the New Jersey case. 
One of the men named Brigstock, it appeared, 
was indicted by three different indictments; 
two of them were for piracy, and were much 
alike, the other was for murder; for the two 
first he was tried and acquitted, but for the 
last, a nolle prosequi was left; one remarkable 
difference was in the last indictment from the 
two others; in that he was represented as be- 
ing a citizen of the United States. He thought 
it was very probable the nolle prosequi was or- 
dered by the president, because the man was a 
citizen of the United States; the opinion of the 
president on that case, Mr Gallatin thought, 
would tend much to elucidate his conduct with 
respect to Nash' 6 case. 

Mr Marshall (whose speech, as given in a 
note to Bee's reports, 266, was written out by 
himself, which is said by Judge Story to be 
among the very ablest arguments on record, 
and is even admitted by the Aurora to have 
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temporarily silenced opposition, and which is 
consequently introduced here in full), said, that 
believing, as he did most seriously, that in a 
government constituted like that of the United 
States, much of the public happiness depended, 
not only on its being rightly administered, but 
on the measures of administration being right- 
ly understood, on rescuing public opinion from 
those numerous prejudices with which so many 
causes might combine to surround it, he 
could not but have been highly gratified with the 
very eloquent, and what was still more valu- 
able, the very able and very correct argument 
which had been delivered by the gentleman 
from Delaware (Mr. Bayard) against the reso- 
lutions now under consideration. He had not 
expected that the effect of this argument would 
have been universal; but he had cherished the 
hope, and in this he had not been disappointed, 
that it would be very extensive. He did not 
flatter himself with being able to shed much 
new light on the subject; but, as the argument 
in opposition to the resolutions had been as- 
nailed, with considerable ability, by gentlemen 
of great talents, he trusted the house would not 
think the time misapplied, which would be de- 
voted to the re-establishment of the principles 
contained in that argument, and to the refuta- 
tion of those advanced in opposition to it. 
In endeavouring to do this, he should notice 
the observations in support of the resolutions, 
not in the precise order in which they were 
made; but as they applied to the different 
points he deemed it necessary to maintain, in 
order to demonstrate, that the conduct of the 
executive of the United States could not justly 
be charged with the errors imputed to it by the 
resolutions. His first proposition, he said, was 
that the case of Thomas Nash, as stated to the 
president, was completely within the 27th arti- 
cle of the treaty of amity, commerce and navi- 
gation, entered into between the United States 
of America and Great Britain. He read the 
article, and then observed: "The casus foederis 
of this article occurs, when a person, having 
committed murder or forgery within the juris- 
diction of one of the contracting parties, and 
having sought an asylum in the country of the 
other, is charged with the crime, and his de- 
livery demanded, on such proof of his guilt as, 
according to the laws of the place where he 
shall be found, v ould justify his apprehension 
and commitment for trial, if the offence had 
there been committed." The case stated is, that 
Thomas Nash, having committed a murder on 
board of a British frigate, navigating the high 
seas under a commission from his Britannic 
majesty, had sought an asylum within the 
United States, and on this case his delivery 
was demanded by the minister of the king of 
Great Britain. It is manifest that the case 
stated, if supported by proof, is within the letter 
of the article, provided a murder committed 
in a British frigate, on the high seas, be com- 
mitted within the jurisdiction of that nation. 
That such a murder is within their jurisdiction, 
has been fully shown by the gentleman from 
Delaware. The principle is, that the jurisdic- 
tion of a nation extends to the whole of its ter- 
ritory, and to its own citizens in every part 
of the world. The laws of a nation are right- 
fully obligatory oa its own citizens in every 
situation, where those laws are really extended 
to them. This principle is founded on the na- 
ture of civil union. Ic is supported everywhere 
by public opinion, and is recognized by writers 
on the law of nations. Rutherforth, in his sec- 
ond volume (page 180), says: "The jurisdiction 
which a civil society has over the persons of its 
members, affects them immediately, whether 
they are within its territories or not." This 
general principle is especially true, and is par- 
ticularly recognized, with respect to the fleets 
of a nation on the high seas. To punish of- 
fences committed in its fleet, is the practice of 
every nation in the universe; and consequent- 
ly the opinion of the world is, that a fleet at 



sea is within the jurisdiction of the nation to 
which it belongs. Rutherforth (volume 2, p. 
491) says, there can be no doubt about the ju- 
risdiction of a nation over the persons which 
compose its fleets, when they are out at sea, 
whether they are sailing upon it or are sta- 
tioned in any particular part of it. The gentle- 
man from Pennsylvania (Mr. Gallatin), though 
he has not directly controverted this doctrine, 
has sought to weaken it by observing, that the 
jurisdiction of a nation at sea could not be 
complete even in its own vessels; and in sup- 
port of this position he urged the admitted prac- 
tice of submitting to search for contraband — 
a practice not tolerated on land, within the 
territory of a neutral power. The rule is as 
stated; but is founded on a principle which 
does not affect the jurisdiction of a nation over 
its citizens or subjects in its ships. The prin- 
ciple is, that in the sea, itself, no nation has 
any jurisdiction. All may equally exercise their 
rights, and consequently the right of a bellig- 
erent power to prevent aid being given to his 
enemy, is not restrained by any superior right 
of a neutral in the place. But if this argument 
possessed any force, it would not apply to na- 
tional ships of war, since the usage of nations 
does not permit them to be searched. Accord- 
ing to the practice of the world, then, and the 
opinions of writers on the law of nations, the 
murder committed on board of a British frigate 
navigating the high seas, was a murder com- 
mitted within the jurisdiction of the British na-? 
tion. Although such a murder is plainly within 
the letter of the article, it has been contended 
not to be within its just construction; because 
at sea all nations have a common jurisdiction, 
and -the article correctly construed, will not 
embrace a case of concurrent jurisdiction. It 
is deemed unnecessary to controvert this con- 
struction, because the proposition, that the Unit- 
ed States had no jurisdiction over the murder 
committed by Thomas Nash, is believed to be 
completely demonstrable. It is not true that 
all nations have jurisdiction over all offences 
committed at sea. On the contrary, no nation 
has any jurisdiction at sea, but over its own 
citizens or vessels, or offences against itself. 
This principle is laid down in 2 Ruth. Inst. 488, 
491. 

The American government has, on a very 
solemn occasion, avowed the same principle. 
The first minister of the French republic assert- 
ed and exercised powers of so extraordinary a 
nature, as unavoidably to produce a controversy 
with the United States. The situation in 
which the government then found itself was 
such as necessarily to occasion a very serious 
and mature consideration of the opinions it 
should adept. Of consequence, the opinions 
then declared deserve great respect. In the 
case alluded to, Mr. Genet had asserted the 
right of fitting out privateers in the American 
ports, and of manning them with American 
citizens in order to cruise against nations with 
whom America wis at peace. In reasoning 
against this extravagant claim, the then secre- 
tary of state, in his letter of the 17th of June, 
1793, says: "For our citizens then to commit 
murders and depredations on the members of 
nations at peace with us, or to combine to do 
it, appeared to the executive, and to those 
whom they consulted, as much against the laws 
of the land as to murder or rob, or combine to 
murder or rob its own citizens; and as much 
to require punishment, if done within their 
limits, where they have a territorial jurisdiction, 
or on the high seas, where they haye a person- 
al jurisdiction, tnat is to say, one which reaches 
their own citizens only; this being an appro- 
priate part of each nation, on an element where 
all have a common jurisdiction." The well con- 
sidered opinion, then, of the American govern- 
ment, on this subject, is that the jurisdiction 
of a nation at sta is "personal," reaching its 
"own citizens only;" and that this is the "ap- 
propriate part of each nation" on that element. 
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This is precisely the opinion maintained by the 
opposers of the resolutions. If the jurisdiction 
of America at sea be personal, reaching its 
own citizens only; if this be its appropriate 
part, then the jurisdiction of the nation can- 
not extend to a murder committed by a Brit- 
ish sailor, on board a British frigate navigat- 
ing the high seas under a commission from his 
Britannic majesty. As a further illustration 
of the principle contended for, suppose a con- 
tract made at sea, and a suit instituted for the 
recovery of money which might be due there- 
on. By the laws of what nation would the 
contract be governed? The principle is general 
that a personal contract follows the person, but 
is governed by the law of the place where it is 
formed. By what law then would such a con- 
tract be governed? If all nations had jurisdic- 
tion over the place, then the laws of all nations 
would equally influence the contract; but cer- 
tainly no man will hesitate to admit that such 
a contract ought to be decided according to the 
laws of that nation to which the vessel or con- 
tracting parties might belong. Suppose a duel, 
attended with death, in the fleet of a foreign 
nation, or in any vessel which returned safe 
to port, could it be pretended that any govern- 
ment on earth, other than that to which the 
fleet or vessel belonged, had jurisdiction in the 
case; or. that the offender could be tried bv the 
laws or tribunals of any other nation what- 
ever? Suppose a private theft by one mariner 
from another, and the vessel to perform its 
voyage and return in safety, would it be con- 
tended that all nations have equal cognizance 
of the crime, and are equally authorized to pun- 
ish it? If there be this common jurisdiction at 
sea, why not punish desertion from one bellig- 
erent power to another, or correspondence with 
the enemy, or any other crime which may be 
perpetrated? A common jurisdiction over all 
offences at sea, in whatever vessel committed, 
would involve the power of punishing the of- 
fences which have been stated. Yet, all gen- 
tlemen will disclaim this power. It follows, 
then, that no such common jurisdiction exists. 
In truth the right of every nation to punish is 
limited, in its nature, to offences against the na- 
tion inflicting the punishment. This principle 
is believed to be universally true. It compre- 
hends every possible violation of its laws on its 
own territory, and it extends to violations com- 
mitted elsewhere by persons it has a right to 
bind. It extends also to general piracy. A 
pirate, under the law of nations, is an enemy 
of the human race. Being the enemy of all, 
he is liable to be punished by all. Anv act 
which denotes this universal hostility, is an act 
of piracy. Not only an actual robbery, there- 
fore, but cruising on the high seas without com- 
mission, and with intent to rob, is piracy. This 
is an offence against all and every nation, and 
is therefore alike punishable by all. But an of- 
fence which in its nature affects only a particu- 
lar nation, is only punishable by that nation. 
It is by confounding general piracy with piracy 
by statute, that indistinct ideas have been pro- 
duced, respecting the power to punish offences 
committed on the high seas. A statute may 
make any offence piracy, committed within the 
jurisdiction of the nation passing the statute, 
and such offence will be punishable by that na- 
tion. But piracy under the law of nations 
which alone is punishable by all nations, can 
only consist in an act which is an offence 
against all. No particular nation can increase 
or diminish the list of offences thus punishable. 
It had been observed by his colleague (Mr. Nich- 
olas), for the purpose of showing that the dis- 
tinction taken on this subject by the gentleman 
from Delaware (lir. Bayard) was inaccurate, 
that any vessel robbed on the high seas could 
be the property only of a single nation, and 
being only an offence against that nation, could 
be, on the principle taken by the opposers of 
the resolutions, no offence against the law of 
nations; but in this his colleague had not ac- 
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curately considered the principle. As a man 
who turns out to rob on the highway, and forces 
from a stranger his purse with a pistol at his 
bosom, is not the particular enemy of that 
stranger, but alike the enemy of every man 
who carries a purse, so those who without a 
commission rob on the high seas, manifest a 
temper hostile to all nations, and therefore be- 
come the enemies of all. The same induce- 
ments which occasion the robbery of one ves- 
sel, exist to occasion the robbery of others, and 
therefore the single offence is an offence against 
the whole community of nations, manifests a 
temper hostile to all, is the commencement of 
an attack on all, and is consequently, of right, 
punishable by all. His colleague had also con- 
tended that all the offences at sea, punishable 
by the British statutes 'from which the act of 
congress was in a great degree copied, were 
piracies at common law, or by the law of na- 
tions, and as murder is among these, conse- 
quently murder was an act of piracy by the 
law of nations,, and therefore punishable by 
every nation. In support of this position he 
had cited 1 Hawk. P. G. 267, 271; 3 Inst. 112, 
and 1 Wood. El. Jur. 140. 

The amount of these cases is, that no new of- 
fence is made piracy by the statutes; but that a 
different tribunal is created for their trial, 
which is guided by a different rule from that 
which governed previous to those statutes. 
Therefore, on an indictment for piracy, it is 
still necessary to prove an offence which was 
piracy before the statutes. He drew from 
these authorities a very different conclusion 
from that which hj.d been drawn by his col- 
league. To show the correctness of his con- 
clusion, it was necessary to observe, that the 
statute did not indeed change the nature of 
piracy, since it only transferred the trial of the 
crime to a different tribunal where different 
rules of decision prevailed; but having done 
this, other crimes committed on the high seas, 
which were not piracy, were made punishable 
by the same tribunal; but certainly this munic- 
ipal regulation could not be considered as prov- 
ing that those offences were, before, piracv by 
the law of nations. (Mr. Nicholas insisted 'that 
the law was not correctly stated, whereupon 
Mr. Marshall called for 3 Inst, and read the 
statute:) "All treasons, felonies, robberies, mur- 
ders, and confederacies, committed in or upon 
the seas," &c, "shall be inquired, tried, heard, 
determined and judged in such shires," &c. "in 
like form and condition as if any such offence 
had been committed on the land," &c. "And 
such as shall be convicted," &c, "shall have 
and suffer such pains of death," &c, "as if they 
had been attainted of any treason, felony, rob- 
bery, or other the said offences done upon the 
land." This statute, it is certain, does not 
change the nature of piracy; but all treasons, 
felonies, robberits, murders and confederacies 
committed in or upon the sea, are not declared 
to have been, nor are they piracies. If a man 
be indicted as a pirate, the offence must be 
shown to have been piracy before the statute; 
but if he be indicted for treason, felony, rob- 
bery, murder, or confederacy, committed at 
sea, whether such offence was or was not a 
piracy, he shall be punished in like manner as 
if he had committed the same offence on land. 
The passage cited from 1 Woodeson, 140, is a 
full authority to this point. Having stated 
that offences committed at sea were formerly 
triable before the lord high admiral, according 
to the course of the Roman civil law, Woodeson 
says: "But, by the statutes 27 Hen. VIII., c. 
4, and 28 Hen. VIII., c. 15, all treasons, fel- 
onies, piracies and other crimes committed on 
the sea, or where the admiral has jurisdiction, 
shall be tried in the realm as if done on land. 
But the statut--s referred to affect only the 
manner of the trial so far as respects piracy. 
The nature of the offence is not changed. 
Whether a charge amount to piracv or not, 
must still depend en the law of nations, except 
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where in the ca.se of British subjects, express 
acts of parliament have declared that the crimes 
therein specified shall be adjudged piracy, or 
shall be liable to the same mode of trial and 
degree of punishment." This passage proves 
not only that all offences at sea are not piracies 
by the law of nations, but also that all indict- 
ments for piracy must depend on the law of 
nations, "except where, in the case of British 
subjects, express acts of parliament" have chan- 
ged the law. Why do not these "express acts 
of parliament" change the law as to others 
than "British subjects?" The words are gen- 
eral, "all treasons, felonies," &c. Why are 
thev confined in construction to British sub- 
jects? The answer is a plain one: The jurisdic- 
tion of the nation is confined to its territory and 
to its subjects. 

The gentleman from Pennsylvania (Mr. Gal- 
latin) abandons, and very properly abandons, 
this untenable ground. He admits that no na- 
tion has a right to punish offences against an- 
other nation, and that the United States can 
only punish offences against their own laws and 
the law of nations. He admits, too, that if 
there had only been a mutiny (and consequently 
if there had only been a murder) on board the 
Hermione, that the American courts could have 
taken no cognizance of the crime. Yet mutiny 
is punishable as piracy by the law of both na- 
tions. That gentleman contends that the act 
committed by Nash was piracy, according to the 
law of nations. He supports his position by 
insisting that the offence may be constituted 
by the commission of a single act; that unau- 
thorized robbery on the high seas is this act, 
and that the crew having seized the vessel, and 
being out of the protection of any nation, were 
pirates. It is true that the offence may be 
completed by a single act; but it depends on 
the nature of that act. If it be such as man- 
ifests generally hostility against the world— an 
intention to rob generally, then it is piracy; but 
if it be merely a mutiny and murder in a ves- 
sel, for the purpose of delivering it up to the 
enemy, it seems to be an offence against a sin- 
gle nation and not to be piracy. The sole ob- 
ject of the crew might be to go over to the en- 
emy, or to free themselves from the tyranny 
experienced on board a ship of war, and not 
to rob generally. But, should it even be true 
that runaing away with a vessel to deliver her 
up to an enemy was an act of general piracy, 
punishable by all nations, yet the mutiny and 
murder were a distinct offence. Had the at- 
tempt to seize the vessel failed, after the com- 
mission of the murder, then, according to the 
argument of the gentleman from Pennsylvania, 
the American courts could have taken no cog- 
nizance of the crime. Whatever then might 
have been the law respecting the piracy, of the 
murder there was no jurisdiction. For the 
murder, not the piracy, Nash was delivered 
up. Murder and not piracy, is comprehended 
in the 27th article of the treaty between the 
two nations. Had he been tried then and ac- 
quitted on an indictment for the piracy, he 
must still have been delivered up for the mur- 
der, of which the court could have no jurisdic- 
tion. It is -certain that an acquittal of the 
piracy would not have discharged the murder; 
and, therefore, in the so much relied on trials 
at Trenton, a separate indictment for murder 
was filed after an indictment for piracy. Since, 
then, if acquitted for piracy, he must have been 
delivered to the British government on the 
charge of murder, the president of the United 
States might, very properly, without prosecut- 
ing for the piracy, direct him to be delivered up 
on the murder. 

All the gentlemen who have spoken in sup- 
port of the resolutions, have contended that the 
case of Thomas Nash is within the purview of 
the act of congress, which relates to this sub- 
ject, and is by that act made punishable in the 
American courts. That is, that the act of con- 
gress designed to punish crimes committed on 
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board a British frigate. Nothing can be more 
completely demonstrable than the untruth of 
this proposition. It has already been shown 
that the legislative jurisdiction of a nation ex- 
tends only to its own territory, and to its own 
citizens," wherever chey may be. Any general 
expression in a legislative act must, necessarily, 
be restrained to objects within the jurisdiction 
of the legislature passing the act. Of conse- 
quence an act of congress can only be con- 
strued to apply to the territory of the United 
States, comprehending every person withm it 
and to the citizens of the United States. But, 
independent of this undeniable truth, the act 
itself affords complete testimony of its inten- 
tion and extent. See 1 Laws U. S. p. 10 [1 
Stat. 112]. The title is: "An act for the pun- 
ishment of certain crimes against the United 
States." Not against Britain, France or the 
world, but singly "against the United States.' 
The first section relates to treason, and its ob- 
jects are, "any person or persons owing alle- 
giance to the United States." This descrip- 
tion comprehends only the citizens of the Unit- 
ed States, and such others as may be on its ter- 
ritory or in its service. The second section re- 
lates to misprision of treason; and declares, 
without limitation, that any person or persons, ■ 
having knowledge of any treason, and not com- 
municating the same, shall be guilty of that 
crime. Here then is an instance of that lim- 
ited description of persons in one section, and 
of that general description in another, which 
has been relied on to support the construction 
contended for by the friends of the resolutions. 
But will it be pretended that a person can com- 
mit misprision of treason who cannot commit 
treason itself? That he would be punishable for 
concealing a treason wno could not be punish- 
ed for plotting it? Or, can it be supposed that 
the act designed to punish an Englishman or a 
Frenchman, who, residing in his own country, 
should have knowledge of treasons against the 
United States, and should not cross the Atlan- 
tic to reveal them? The same observations ap- 
ply to the sixth section, which makes any "per- 
son or persons" guilty of misprision of felony, 
who, having knowledge of murder or other of- 
fences enumerated in that section, should con- 
ceal them. It is impossible to apply this to a 
foreigner, in a foreign land, or to any person 
not owing allegiance to the United States. The 
eighth section, which is supposed to compre- 
hend the case, after declaring that if any "per- 
son or persons" shall commit murder on tne 
high seas, he shall be punishable with death, 
proceeds to say, that if any captain or, mariner 
shall piratically run away with a ship or vessel, 
or yield her up voluntarily to a pirate, or if 
any seaman shall lay violent hands on his com- 
mander, to prevent his fighting, or shall make 
a revolt in the ship, every such offender shall 
be adjudged a pirate and a felon. The persons 
who are the objects of this section of the act 
are all described in general terms, which might 
embrace the subjects of all nations. But is it 
to be supposed that if in an engagement be- 
tween an English and a French ship of war, 
the crew cf the one or the other should lay vio- 
lent hands on the captain and force him to 
strike, that this would be an offence against the 
act of congress, punishable in the courts of the 
United States"/ On this extended construction 
of the general terms of the section, not only 
the crew of one of the foreign vessels forcing 
their captain to surrender to another would in- 
cur the penalties of the act, but if in the late 
action between the gallant Truxton and the 
French frigate, the crew of that frigate had 
compelled the captain to surrender, while he 
was unwilling to do so, they would have been 
indictable as felons in the courts of the United 
States. But surely the act of congress admits 
of no such extravagant construction. His col- 
league, Mr. Marshall said, had cited and partic- 
ularly relied en the ninth section of the act; 
that section declares that if a citizen shall com- 
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mit any of the enumerated piracies, or any acts 
of hostility, on the high seas, against the United 
States, under colour of a commission from any 
foreign prince or state, he shall be adjudged a 
pirate, felon and robber, and shall suffer death. 
This section is only a positive extension of the 
act to a case which might otherwise have es- 
caped punishment. It takes away the protec- 
tion of a foreign commission from an American 
citizen, who, on the high seas, robs his coun- 
trymen. This is no exception from any preced- 
ing part of the law, because there is no part 
which relates to the conduct of vessels commis- 
sioned by a foreign power: it only proves that, 
in the opinion of the legislature, the penalties of 
the act could not, without this express provi- 
sion, have been incurred by a citizen holding a 
foreign commission. It is then most certain 
that the act of congress does not comprehend 
the case of a murder committed on board a for- 
eign ship of war. 

The gentleman from New York has cited 2 
Wood. El. Jur. 428, to show that the courts of 
England extend their jurisdiction to piracies 
committed by the subjects of foreign nations. 
This has not been doubted. The ease from 
Woodeson is a case of robberies committed on 
the high seas by a vessel without authority. 
There are ordinary acts of piracy which, as has 
been already stated, being offences against all 
nations, are punishable by all. The case from 
2 Woodeson, and the note cited from the same 
book by the gentleman from Delaware, are 
strong authorities against the doctrines con- 
tended for by the friends of the resolutions. 

It has also been contended that the question 
of jurisdiction was decided at Trenton, by re- 
ceiving indictments against persons there ar- 
raigned for the same offence, and by retaining 
them for trial after the return of the habeas 
corpus. Every person in the slightest degree 
acquainted with judicial proceedings knows 
that an indictment is no evidence of jurisdic- 
tion; and that in criminal cases, the question 
of jurisdiction will seldom be made but by ar- 
rest of judgment after conviction. The pro- 
ceedings after the return of the habeas corpus 
only prove that the case was not such a case 
as to induce the judge immediately to decide 
against his jurisdiction. The question was not 
free from doubt, and therefore might very prop- 
erly be postponed until its decision should be- 
come necessary. 

It has been argued by the gentleman from 
New York, that the form of the indictment is, 
itself, evidence of a power in the court to try 
the case. Every word of that indictment, said 
the gentleman, gives the lie to a denial of the 
jurisdiction of the court. It would be assum- 
ing a very extraordinary principle indeed, to 
say that words inserted in an indictment for 
the express purpose of assuming the jurisdic- 
tion of a court, should be admitted to prove 
that jurisdiction. The question certainly de- 
pended on the nature of the fact, and not on the 
description of the fact. But as an indictment 
must necessarily contain formal words in order 
to be supported, and as forms often denote 
what a case must substantially be to author- 
ize a court to take cognizance of it, some words 
in the indictments at Trenton ought to be no- 
ticed. The indictments charge the persons to 
have been within the peace, and murder to have 
been committed against the peace of the United 
States. These are necessary averments, and, 
to give the court jurisdiction, the fact ought 
to have accorded with them. But who will 
say that the crew of a British frigate on the 
high seas are within the peace of the United 
States, or a murder committed on board such a 
frigate against the peace of any other than the 
British government? It is then demonstrated 
that the murdor with which Thomas Nash was 
charged, was not committed within the juris- 
diction of the United States, and, consequent- 
ly, that the case stated was completely within 
the letter, and the spirit of the twenty-seventh 



article of the treaty between the two nations. 
If the necessary evidence was produced, he 
ought to have been delivered up to justice. It 
was an act to which the American nation was 
bound by a most solemn compact. To have 
tried him for the murder would have been mere 
mockery. To have condemned and executed 
him, the court having no jurisdiction, would 
have been murder; to have acquitted and dis- 
charged him would have been a breach of faith, 
and a violation of national duty. 

But, it has been contended, that although 
Thomas Nash ought to have been delivered un- 
to the British minister, on the requisition made 
by him in the name of his government, yet the 
interference of the president was improper. 
This Mr. Marshall said led to his second propo- 
sition, which was: That the ease was a case 
for executive and not judicial decision. He ad- 
mitted implicitly the division of powers, stated 
by the gentleman from New York, and that it 
was the duty of each department to resist the 
encroachments of the others. This being es- 
tablished, the inquiry was, to what department 
was the power in question allotted? The gentle- 
man from New York had relied on the second 
section of the third article of the constitution, 
which enumerates the cases to which the judi- 
cial power of the United States extends, as ex- 
pressly including that now under consideration. 
Before he examined that section, it would not 
be improper to notice a very material misstate- 
ment of it made in the resolutions, offered by 
the gentleman from New York. By the consti- 
tution, the judicial power of the United States 
is extended to all cases in law and equity, aris- 
ing under the constitution, laws and treaties 
of the United States; but the resolutions de- 
clare that judicial power to extend to all ques- 
tions arising under the constitution, treaties and 
laws of the United States. The difference be- 
tween the constitution and the resolutions was 
material and apparent. A case in law or equi- 
ty was a term well understood, and of limited 
signification. It was a controversy between 
parties which had taken a shape for judicial 
decision. If the judicial power extended to ev- 
ery question under the constitution, it would in- 
volve almost every subject proper for legisla- 
tive discussion and decision; if to every ques- 
tion under the laws and treaties of the United 
States, it would involve almost evejy subject 
on which the executive could act. The divi- 
sion of power which the gentleman had stated 
could exist no longer, and the other departments 
would be swallowed up by the judiciary. But 
it was apparent that the resolutions had essen- 
tially misrepresented the constitution. He did 
not charge the gentleman from New York with 
intentional misrepresentation; he would not at- 
tribute to him such an artifice in any case, 
much less in a case where detection was so 
easy, and so certain. Yet this substantial de- 
parture from the constitution, in resolutions af- 
fecting substantially to unite it 2 was not less 
worthy of remark for being unintentional. It 
manifested the course of reasoning by which 
the gentleman had himself been misled, and his 
judgment betrayed into the opinions those reso- 
lutions expressed. By extending the judicial 
power to all eases in law and equity, the consti- 
tution had never been understood to confer on 
that department any political power whatever. 
To come within this description, a question must 
assume a legal form for forensic litigation and 
judicial decision. There must be parties to 
come into court, who can be reached by its 
process, and bound by its power; whose rights 
admit of ultimate decision by a tribunal to 
which they are bound to submit. A case in 
law or equity proper for judicial decision may 
arise under a treaty, where the rights of in- 
dividuals acquired or secured by a treaty are to 
be asserted or defended in court. As under the 
fourth or sixth article of the treaty of peace 
with Great Britain, or under those articles of 
our late treaties with France, Prussia and oth- 
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er nations, -which secure to the subjects of those 
nations their property within the United States: 
or, as would be an article, which, instead of 
stipulating to deliver up an offender, should 
stipulate his punishment, provided the case 
was punishable by the laws and in the courts of 
the United States. But the judicial power 
cannot extend to political compacts: as the es- 
tablishment of the boundary line between the 
American and British dominions: the case of 
the late guarantee in our treaty with France, 
or the case of the delivery of a murderer under 
the twenty-seventh article of our present treaty 
with Britain. The gentleman from New York 
has asked, triumphantly asked, what power ex- 
ists in our courts to deliver up an individual 
to a foreign government? "Permit me," said 
Mr. Marshall, "but not triumphantly, to retort 
the question. By what authority can any 
court render such a judgment? What power 
does a court possess to seize any individual and 
determine that he shall be adjudged by a for- 
eign tribunal? Surely our courts possess- no 
such power, yet they must possess it, if this 
article of the treaty is to be executed by the 
courts." Gentlemen have cited and relied on 
that clause in the constitution, which enables 
congress to define and punish piracies and fel- 
onies committed on the high seas, and offences 
against the law of nations; together with the 
act of congress, declaring the punishment of 
those offences; as transferring the whole sub- 
ject to the courts. But that clause can never 
be construed to make to the government a grant 
of power, which the people making it do not 
themselves possess. It has already been shown 
that the people of the United States have no 
jurisdiction over offences committed on board a 
foreign ship against a foreign nation. Of con- 
sequence, in framing a government for them- 
selves, they cannot have passed this jurisdic- 
tion to that government. The law, therefore, 
cannot act upon the case. But this clause of 
the constitution cannot be considered, and need 
not be considered, as affecting acts which are 
piracy under the law of nations. As the judi- 
cial power of the United States extends to all 
cases of admiralty and maritime jurisdiction, 
and piracy under the law of nations is of admi- 
ralty and maritime jurisdiction, punishable by 
every nation, the judicial power of the United 
States of course extends to it On this princi- 
ple the courts of admiralty under the Confed- 
eration took cognizance of piracy, although 
there was no express power in congress to de- 
fine and punish the offence. But the extension 
of the judicial power of the United States to 
alt cases of admiralty and maritime jurisdic- 
tion must necessarily be understood with some 
limitation. All cases of admiralty and mari- 
time jurisdiction which, from their nature, are 
triable in the United States, are submitted to 
the jurisdiction of the courts of the United 
States. There are cases of piracy by the law 
of nations, and cases within the legislative ju- 
risdiction of the nation; the people of America 
possessed no other power over the subject, and 
could consequently transfer no other to their 
courts; and it has already been proved that a 
murder committed on board a foreign ship-of- 
war is not comprehended within this descrip- 
tion. 

The consular convention with France, has 
also been relied on, as proving the act of deliv- 
ering up an individual to a foreign power to be 
in its nature judicial and not executive. The 
ninth article of that convention authorizes the 
consuls and vice consuls of either nation to 
cause to be arrested all deserters from their 
vessels, "for which purpose the said consuls and 
vice consuls shall address themselves to the 
courts, judges and officers competent." This 
article of the convention does not, like the 27th 
article of the treaty with Britain, stipulate a 
national act, to be performed on the demand 
of a nation; it only authorizes a foreign minis- 
ter to cause an act to be done, and prescribes 
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the course he is to pursue. The contract itself 
is, that the act shall be performed by the agency 
of the foreign consul, through the medium of 
the courts; but this affords no evidence that a 
contract of a very different nature is to be per- 
formed in the same manner. It is said that 
the then president of the United States declar- 
ed the incompetency of the courts, judges and 
officers to execute this contract without an act 
of the legislature. But the then president 
made no such declaration. He has said that 
some legislative provision is requisite to carry 
the stipulations of the convention into full ef- 
fect. This, however, is by no means declaring 
the incompetency of a department to perform 
an act stipulated by treaty, until the legislative 
authority shall direct its performance. 

It has been contended that the conduct of the 
executive on former occasions, similar to this 
in principle, has been such as to evince an opin- 
ion, even in that department, that the case in 
question is proper for the decision of the courts. 
The fact adduced to support this argument is 
the determination of the late president on the 
case of prizes made within the jurisdiction of 
the United Spates, or by privateers fitted out in 
their ports. The nation was bound to deliver 
up those prizes in like manner, as the nation is 
now bound to deliver up an individual demand- 
ed under the 27th article of the treaty with 
Britain. The duty was the same, and devolved 
on the same department. In quoting the deci- 
sion of the executive on that case, the gentle- 
man from New York has taken occasion to be- 
stow a high encomium on the late president; 
and to consider his conduct as furnishing an 
example worthy the imitation of his successor. 
It must be cause of much delight to the real 
friends of that great man; to those who sup- 
ported his administration while in office from a 
conviction of its wisdom and its virtue, to 
hear the unqualified praise which is now be- 
stowed on it by those who had been supposed to 
possess different opinions. If the measure now 
under consideration shall be found, on examina- 
tion, to be the same in principle with that which 
has been cited, by its opponents as a fit prec- 
edent for it, then may the friends of the gentle- 
man now in office indulge the hope, that when 
he, like his predecessor, shall be no more, his 
conduct too may be quoted as an example for 
the government of his successors. 

The evidence relied on to prove the opinion 
of the then executive on the case, consists of 
two letters from the secretary of state, the one 
of the 29th of June, 1793, to Mr. Genet, and 
the other of the 16th of August, 1793, to Mr. 
Morris. In the letter to Mr. Genet, the secre- 
tary says, that the claimant having filed his 
libel against the ship William, in the court of 
admiralty, there was no power which could take 
the vessel out of court until it had decided 
against its own jurisdiction; that having so de- 
cided, the complaint is lodged with the execu- 
tive, and he asks for evidence to enable that 
department to consider and decide finally on 
the subject. It will be difficult to find in this 
letter an executive opinion, that the case was 
not a case for executive decision. The con- 
trary is clearly avowed. It is true, that when 
an individual, claiming the property as his, had 
asserted that claim in court, the executive ac- 
knowledges in itself a want of power to dis- 
miss or decide upon the claim thus pending in 
court. But this argues no opinion of a want of 
power in itself to decide upon the .case, if, in- 
stead of being carried before a court as an in- 
dividual claim, it is brought before the execu- 
tive as a national demand. A private suit in- 
stituted by an individual, asserting his claim 
to property, can only be controlled by that in- 
dividual. The executive can give no direction 
concerning it. But a public prosecution car- 
ried on in the name of the United States can, 
without impropriety, be dismissed at the will 
of the government. The opinion, therefore, 
given in this letter, is unquestionably correct; 
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but it is certainly misunderstood, when it is 
considered as being an .opinion that the ques- 
tion was not in its nature a question for ex- 
ecutive decision. In the letter to Mr. Morris, 
the secretary asserts the principle, that vessels 
taken within our jurisdiction ought to be re- 
stored, but says, it is yet unsettled whether the 
act of restoration is to be performed by the ex- 
ecutive or judicial department. The principle, 
then, according to this ietter, is not submitted 
to the courts— whether a vessel captured within 
a given distance of the American coast, was 
or was not captured within the jurisdiction of 
the United States, was a question not to be de- 
termined by the courts, but by the executive. 
The doubt expressed is, not what tribunal shall 
settle the principle, but what tribunal shall set- 
tle the fact. In this respect, a doubt might ex- 
ist in the case of prizes, which could not exist 
in the case of a man. Individuals on each side 
claimed the property, and therefore their rights 
could be brought into court, and there contested 
as a case in law or equity. The demand of a 
man made by a nation stands on different princi- 
ples. 

Having noticed the particular letters cited bv 
the gentleman irom New York, "permit me 
now," said Mr. Marshall, "to ask the attention 
of the house to the whole course of executive 
conduct on this interesting subject." It is first 
mentioned in a letter from the secretarv of 
state to Mr. Genet, of the 25th of June, 1793. 
In that letter, the secretary states a consulta- 
tion between himself and the secretaries of 
the treasury and war, {the president being ab- 
sent,) in which (so well were they assured of 
the president's way of thinking in those cases), 
it was determined that the vessels should be de- 
tained in the custody of the consuls, in the 
ports, until the government of the United 
States shall be able to inquire into and decide 
on the fact. In his letter of the 12th of Julv, 
1793, the secretary writes: The president has 
determined to refer the questions concerning 
prizes "to persons learned in the laws," and he 
requests that certain vessels enumerated in the 
letter should not depart "until his ultimate de- 
termination shall be made known." In his let- 
ter of the 7th of August, 1793, the secretary in- 
forms Mr. Genet that the president considers 
the United States as bound "to effectuate the 
restoration of, or to make compensation for, 
prizes which shall have been made of any of 
the parties at war with France, subsequent to 
the 5th day of June last, by privateers fitted 
out of our ports " That it is consequently ex- ' 
pected that Mr. Genet will cause restitution of 
such prizes to be made, and that the United 
States "will cause restitution" to be made "of 
all such prizes as shall be hereafter brought 
within their ports by any of the said priva- 
teers." In his letter of the 10th of November, 
1793, the secretary informs Mr. Genet, that 
for the purpose of obtaining testimony to as- 
certain the fact of capture within the jurisdic- 
tion of the United States, the governors of the 
several states were requested, on receiving any 
such claim, immediately to notify thereof the 
attorneys of their several districts, whose duty 
it would be to give notice "to the principal 
agent of both parties, and also to' the consuls 
of the nations interested; and to recommend 
to them to appoint by mutual consent arbiters 
to decide whether the capture was made within 
the jurisdiction of the United States, as stated 
in my letter of the 8th inst., according to whose 
award the governor may proceed to deliver the 
vessel to the one or the other party." "If ei- 
ther party refuse to name arbiters, then the at- 
torney is to take depositions on notice, which 
he is to transmit for the information and deci- 
sion of the president." "This prompt proce- 
dure is the more to be insisted on, as it will en- 
able the president, by an immediate delivery 
of the vessel and cargo to the party having 
title, to prevent the injuries consequent on long 
delay." In his letter of the 22d of November, 
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1793, the secretary repeats, in substance, his 
letter of the 12th of July and 7th of August, 
and says that the determination to deliver up 
eertain vessels, involved the brig Jane of Dub- 
lin, the brig Lcvely Lass, and the brig Prince 
Wm. Henry. He concludes with saying: "I 
have it in charge to inquire of you, sir, whether 
these three brigs have been given up according 
to the determination of the president, and if 
they have not, to repeat the requisition that 
they may be given up to their former owners." 
Ultimately it was settled that the fact should 
be investigated in the courts, but the decision 
was regulated by the principles established by 
the executive department. 

The decision then on the case of vessels cap- 
tured within the American jurisdiction, bv pri- 
vateers fitted out of the American ports, which 
the gentleman from New York has cited with 
such merited approbation; which he has declar- 
ed to stand on the same principles with those 
which ought to have governed in the case of 
Thomas Nash; and which deserves the more re- 
spect because the government of the United 
States was then so circumstanced as to assure 
us, that no opinion was lightly taken up, and no 
resolution formed but on mature consideration. 
This decision, quoted as a precedent and pro 
nounced to be right, is found, on fair and full 
examination, to be precisely and unequivocally 
the same with that which was made in the case 
under consideration. It is a full authority to 
show, that, in the opinion always held bv the 
American government, a case like that of Thom- 
as Nash is a case for executive and not judicial 
decision. This clause in the constitution which 
declares that "the trial of all crimes, except in 
eases of impeachment, shall be bv jurv," has 
also been relied on as operating on the case, and 
' transferring the decision on a demand for the 
delivery of an individual from the executive to 
the judicial department. But certainly this 
clause in the constitution of the Unitpd States 
cannot be thought obligatory on, and for the 
benefit of, the whole world. It is not designed 
to secure the rights of the people of Europe and 
Asia, or to direct and control proceedings against 
criminals .throughout the universe. It can then 
be designed only to guide the proceedings of 
our own courts, and to prescribe the mode of 
punishing offences committed against the gov- 
ernment of the United States, and to which the 
jurisdiction of the nation may rightfullv extend. 
It has already been shown that the courts of 
the United States were incapable of trying the 
crime for which Thomas Nash was delivered up 
to justice. The question to be determined was, 
not how his crime should be tried and punished, 
but whether he should be delivered up to a for- 
eign tribunal which was alone capable of trying 
and punishing him. A provision for the trial of 
crimes in the courts of the United States is 
clearly not a provision for the performance of a 
national compact for the surrender to a foreign 
government of an offender against that govern- 
ment. The clause of the constitution declaring 
that the trial of all crimes shall be by jury, has 
never even been construed to extend 'to the trial 
of crimes committed in the land and naval forces 
of the United States. Had such a construction 
prevailed, it would most probably have prostrat- 
ed the constitution itself, with the liberties and 
the independence of the nation before the first 
disciplined invader who should approach our 
shores. Necessity would have imperiously de- 
manded the review, and amendment of so unwise 
a provision. If then this clause does not extend 
to offences committed in the fleets and armies of 
the United States, how can it be construed to 
extend to offences committed in the fleets and 
armies of Britain or of France, or of the Otto- 
man or Russian empires? The same argument 
applies to the observations on tne seventh arti- 
cle of the amendments to the constitution. That 
article relates only to trials in the courts of the 
United States, and not to the performance of a 
contract for the delivery of a murderer not tria- 
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ble in those courts. In this part of the argument, 
the gentleman from New York has presented a 
dilemma— of a very wonderful structure indeed. 
He says, that the offence of Thomas Nash was 
either a crime or not a crime. If it was a crime, 
the constitutional mode of punishment ought to 
have been observed; if it was not a crime, he 
ought not to have been delivered up to a foreign 
government, where his. punishment was inevita- 
ble. It had escaped the observation of that gen- 
tleman, that if the murder committed by Thom- 
as Nash was a crime, yet it was not a crime 
provided for by the constitution, or triable in the 
courts of the United States; and that if it was 
not a crime, yet it is the precise case in which 
his surrender was stipulated by treaty. Of this 
extraordinary dilemma then, the gentleman from 
New York is, himself, perfectly at liberty to re- 
tain either form. He has chosen to consider it 
as a crime, and says it has been made a crime 
by treaty, and is punished by sending the of- 
fender out of the country. The gentleman is in- 
correct in every part of his statement. Murder 
on board a British frigate is not a crime created 
by treaty. It would have been a crime of pre- 
cisely the same magnitude, had the treaty never 
been formed. It is not punished by sending the 
offender out of the United States. The experi- 
ence of this unfortunate criminal, who was hung 
and gibbeted, evinced to him that the punish- 
ment of his crime was of a much more serious 
nature than mere banishment from the United 
States. The gentleman from Pennsylvania, and 
the gentleman from Virginia, have both contend- 
ed that this was a case proper for the decision 
of the courts, because points of law occurred, 
and points of law must have been decided in its 
determination. 

The points of law which must have been decid- 
ed, are stated by the gentleman from Pennsyl- 
vania to be, first, a question whether the offence 
was committed witbin the British jurisdiction; 
and secondly, whether the crime charged was 
comprehended within the treaty. It is true, sir, 
these points of law must have occurred, and 
must have been decided: but it by no means fol- 
lows that they could only have been decided in 
court. A variety of legal questions must pre- 
sent themselves in the performance of every 
part of executive duty, but these questions are 
not therefore to be decided in court. Whether a 
patent for land shall issue or not is always a 
question of law, but not a question which must 
necessarily be carried into court. The gentle- 
man from Pennsylvania seems to have permit- 
ted himself to have been misled by the misrepre- 
sentation of the constitution made in the reso- 
lutions of the gentleman from New York; and, 
in consequence of being so misled, his" observa- 
tions have the appearance of endeavoring to fit 
the constitution to his arguments, instead of 
adapting his arguments to the constitution. 
When the gentleman has proved that these are 
questions of law, and that they must have been 
decided by the president, he has not advanced 
a single step towards proving that they were im- 
proper for executive decision. The question 
whether vessels captured within three miles of 
the American coast, or by privateers fitted out in 
the American ports, were legally captured or 
not, and whether the American government was 
bound to restore them, if in its power, were 
questions of law, but they were questions of 
political law, proper to be decided, and they 
were decided by the executive, and not by the 
courts. The casus foederis of the guaranty was 
a question of law, but no man could have haz- 
arded the opinion that such a question must be 
carried into court, and can only be there decid- 
ed. So the casus foederis, under the twenty-sev- 
enth article of the treaty with Britain, is a ques- 
tion of law, but of political law. The question 
to be decided is, whether the particular case pro- 
posed be one in which the nation has bound it- 
self to act, and this is a question depending on 
principles never submitted to courts. If a mur- 
der should be committed within the United 
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States, and the murderer should seek an asylum 
in Britain, the question whether the casus feeder- 
is of the twenty-seventh article had occurred, so 
that Ms delivery ought to be demanded, would 
be a question of law, but no man would say it 
was a question which ought to be decided in the 
courts. When, therefore, the gentleman from 
Pennsylvania has established, that in delivering 
up Thomas Nash, points of law were decided by 
the president, he has established a position which 
in no degree whatever aids his argument. The 
case was in its nature a national demand made 
upon the nation. The parties were the two na- 
tions. They cannot come into court to litigate 
their claims, nor can a court decide on them. 
Of consequence the demand is not a case for 
judicial cognizance. The president is the sole 
organ of the nation in its external relations, and 
its sole representative with foreign nations. Of 
consequence, the demand of a foreign nation 
can only be made on him. He possesses the 
whole executive power. He holds and directs 
the force of the nation. Of consequence, any 
act to be performed by the force of the nation is 
to be performed through him. He is charged to 
execute the laws. A treaty is declared to be a 
law. He must then execute a treaty, where he, 
and he alone, possesses the means of executing 
it. The treaty, which is a law, enjoins tne per- 
formance of a particular object. The person, 
who is to perform this object, is marked otit by 
the constitution, since the person is named who 
conducts the foreign intercourse, and is to take . 
care that the laws be faithfully executed. The 
means by which it is to be performed, the force 
of the nation, are in the huuds of this person. 
Ought not this person to perform the object, al- 
though the particular mode of using the means 
has not been prescribed? Congress, unquestion- 
ably, may prescribe the mode, and congress may 
devolve on others the whole execution of the 
contract; but, till this be done, it seems the 
duty of the executive department to execute the 
contract by any means it possesses. The gen- 
tleman from Pennsylvania contends, that, al- 
though this should be properly an executive duty, 
yet it cannot be performed until congress shall 
direct the mode of performance. He says that, 
although the jurisdiction of the courts is extend- 
ed by the constitution to all cases of admiralty 
and maritime jurisdiction, yet if the courts had 
been created without any express assignment of 
jurisdiction, they could not have taken cogni- 
zance of cases expressly allotted to them by the 
constitution. The executive, he says, can, no 
more than courts, supply a legislative omission. 
It is not admitted that, in the case stated, courts 
could not have taken jurisdiction. The contrary 
is believed to be the correct opinion. And al- 
though the executive cannot supply a total legis- 
lative omission, yet it is not admitted or believed 
that there is such a total omission in this case. 

The treaty, stipulating that a murderer shall 
be delivered up to justice, is as obligatory as an 
act of congress making the same declaration. 
If, then, there was an act of congress in the 
words of the treaty, declaring that a person who 
had committed murder within the jurisdiction of 
Britain, and sought an asylum within the terri- 
tory of the United States, should be delivered up 
by the United States, on the demand' of his Bri- 
tannic majesty, and such evidence of his crim- 
inality, as would have justified his commitment 
for trial, had the offence been here committed; 
could the president, who is bound to execute the 
laws, have justified the refusal to deliver up the 
criminal, by saying, that the legislature had to- 
tally omitted to provide for the case? The exec- 
utive is not only the constitutional department, 
but seems to be the proper department to which 
the power in question may most wisely and most 
safely be confided. The department which is en- 
trusted with the whole foreign intercourse of the 
nation, with the negotiation of all its treaties, 
with the power of demanding a reciprocal per- 
formance of the article, which is accountable to 
the nation for the violation of its engagements 
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•with foreign nations, and for the consequences 
resulting from such violation, seems the proper 
department to he entrusted with the execution of 
a national contract like that under consideration. 
If, at any time, policy may temper the strict ex- 
ecution of the contract, where may that political 
discretion be placed so safely as in the depart- 
ment whose duty it is to understand precisely the 
state of the political intercourse and connection 
between the United States and foreign nations, 
to understand the manner in which the particu- 
lar stipulation is explained and performed bv 
foreign nations, and to understand completely 
the state of the Union? This department, too, 
independent of judicial aid, which may, perhaps, 
in some instances, be called in, is furnished 
with a great law officer, whose duty it is to 
understand and to advise when the casus foe- 
deris occurs. And if the president should cause 
to be arrested under the treaty an individual 
who was so circumstanced as not to be properly 
the object of such an arrest, he may perhaps 
bring the question of the legality of his arrest 
before a judge by a writ of habeas corpus. It 
is then demonstrated, that, according to the 
practice and according to the principles of the 
American government, the question whether the 
nation has or has not bound itself to deliver up 
any individual, charged with having committed 
murder or forgery within the jurisdiction of 
Britain, is a question the power to decide which 
rests alone with the executive department. 

It remains to inquire whether, in exercising 
this power, and in performing the duty it en- 
joins, the president has committed an unau- 
thorized and dangerous interference with judi- 
cial decisions. That Thomas Nash was commit- 
ted originally at the instance of the British 
consul at Charleston, not for trial in the Ameri- 
can courts, but for the purpose of being deliv- 
ered up to justice in conformity with the treaty 
between the two nations, has been already so 
ably argued by the gentleman from Delaware, 
that nothing further can be added to that point. 
He would, therefore, Mr. Marshall said, con- 
sider the ease as if Nash, instead of having been 
committed for the purposes of the treaty, had 
been committed for trial. Admitting even this 
to have been the fact, the conclusions vrhich 
have been drawn from it were by no means 
warranted. Gentlemen had considered it as an 
offence against judicial authority, and a viola- 
tion of judicial rights to withdraw from their 
sentence a criminal against whom a prosecution 
had been commenced. They had treated the 
subject as if it was the privilege of courts 
to condemn to death the guilty wretch ar- 
raigned at their bar, and that to intercept the 
judgment was to violate the privilege. Nothing 
can be more incorrect than this view of the 
case. It is not the privilege, it is the sad duty 
of courts to administer criminal judgment. It 
is a duty to be performed at the demand of the 
nation, and with which the nation has a right 
to dispense. If judgment of death is to be pro- 
nounced, it must be at the prosecution of the 
nation, and the nation may at will stop that 
prosecution. In this respect the president ex- 
presses constitutionally the will of the nation; 
and may rightfully, as was done in the case at 
Trenton, enter a nolle prosequi, or direct that the 
criminal be prosecuted no lurther. This is no 
interference with judicial decisions, nor any 
invasion of the province of a court. It is the 
exercise of an indubitable and a constitutional 
power. Had the president directed the judge 
at Charleston to decide for or against his own 
jurisdiction, to condemn or acquit the prisoner, 
this would have been a dangerous interference 
with judicial decisions, and ought to have been 
resisted. But no such direction has been giv- 
en, nor any such decision been required. If 
the president determined that Thomas Nash 
ought to have been delivered up to the British 
government for a murder committed on board a 
British frigate, provided evidence of the fact 
was adduced, it was a question which duty 



obliged him to determine, and which he de- 
termined rightly If, in consequence of this 
determination, he arrested the proceedings of a 
court on a national prosecution, he had a right 
to arrest and to stop them, and the exercise of 
this right was a necessary consequence of the 
determination of the principal question. In 
conforming to this decision, the court has left 
open the question of its jurisdiction. Should 
another prosecution of the same sort be com- 
menced, which should not be suspended but 
continued by the executive, the case of Thom- 
as Nash would not bind as a precedent against 
the jurisdiction of the court. If it should even 
prove that, in the opinion of the executive, a 
murder committed on board a foreign fleet 
was not within the jurisdiction of the court, it 
would prove nothing" more; and though this 
opinion might rightfully induce the executive 
to exercise its power over the prosecution, yet 
if the prosecution was continued, it would have 
no influence with the court in deciding on its 
jurisdiction. Taking the fact, then, even to he 
as the gentleman in support of the resolutions 
would state it, the fact cannot avail them. 
It is to be remembered, too, that in the case 
stated to the president, the judge himself ap- 
pears to have considered it as proper for exec- 
utive decision, and to have wished that de- 
cision. The president and judge seem to have 
: entertained, on this subject, the same opinion, 
| and m consequence of the opinion of the judge, 
the application was made to the president. 

It has then been demonstrated: (1) That 
the ease of Thomas Nash, as stated to the presi- 
dent, was completely within the twenty-seventh 
article of the treaty between the United States 
of America and Great Britain; (2) that this 
question was proper for executive, and not for 
judicial decision; and (3) that in deciding it, 
the president is not chargeable with an inter- 
ference with judicial decisions. After tres- 
passing so long, Mr. Marshall said, on the pa- 
tience of the house, in arguing what had ap- 
peared to him to be the material points grow- 
ing out of the resolutions, he regretted the 
necessity of detaining them still longer for the 
purpose of noticing an observation which ap- 
peared not to be considered by the gentleman 
who made it as belonging to the argument. 
J. he subject introduced by this observation, 
however, was so calculated to interest the pub- 
he feelings, that he must be excused for stating 
his opinion on it The gentleman from Pennsyl- 
vania had said, that an impressed American 
seaman, who should commit homicide for tee 
purpose of liberating himself from the vessel 
in which he was confined, ought not to be given 
up as a murderer In this, Mr. Marshall said, 
he concurred entirely with that gentleman. 
He believed the opinion to be unquestionably 
correct, as were the reasons that gentleman 
had given in support of it. He had never 
heard any American avow a contrary sentiment, 
nor did he believe a contrary sentiment could 
find a place in the bosom of any American. 
He could not pretend, and did not pretend to 
know the opinion of the executive on the sub- 
ject, because he had never heard the opinions 
of that department; but he felt the most per- 
fect conviction, founded on the general conduct 
of the government, that it could never sur- 
render an impressed American to the nation, 
which, in making the impressment, had commit- 
ted a national injury. This belief was in no de- 
gree shaken by the conduct of the executive in 
this particular case. In his own mind, it was 
a sufiicient defence of the president from an 
imputation of this kind, that the fact of Thom- 
as Nash being an impressed American was ob- 
viously not contemplated by him in the de- 
cision he mada on the principles of the case. 
Consequently, if s new circumstance occurred, 
which would essentially change the case decided 
by the president, the judge ought not to have 
acted under that decision, but the new circum- 
stance ought to have been stated. Satisfactory 
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as this defence might appear, he should not re- 
sort to it because to some it might seem a 
subterfuge. He defended the conduct of the 
president on other and still stronger ground. 
The president had decided that a murder com- 
mitted on board a British frigate on the high 
seas, was within the jurisdiction of that na- 
tion, and consequently within the twenty-sev- 
enth article of its treaty with the United 
States. He therefore directed Thomas Nash 
to be delivered to the British ministers, if satis- 
factory evidence of the murder should be ad- 
duced. The sufficiency of the evidence was 
submitted entirely to the judge. If Thomas 
Nash had committed a murder, the decision was 
that he should be surrendered to the British 
minister; but if he had not committed a mur- 
der, he was not to be surrendered. Had Thom- 
as Nash been an impressed American, the 
homicide on board the Hermione would, most 
certainly, not have been a murder. The act 
of impressing an American is an act of lawless 
violence. The confinement on board a vessel 
is a continuation of that violence, and an addi- 
tional outrage. Death committed within the 
United States, in resisting such violence, would 
not have been murder, and the person giving the 
wound could not have been treated as a mur- 
derer. Thomas Nash was only to have been 
delivered up to justice on such evidence as, 
had the fact been committed within the United 
States, would have been sufficient to have in- 
duced his commitment and trial for murder. 
Of consequence, the decision of the president 
was so expressed as to exclude the case of an 
impressed American liberating himself by homi- 
cide. He concluded with observing, that he had, 
already too long availed himself of the indul- 
gence of the house to venture farther on that 
indulgence by recapitulating or reinforcing the 
arguments which had already been urged. 

Saturday, March 8. The only business which 
occupied the house was the unfinished business 
of Friday, on the question to agree with the 
committee of the whole in their disagreement 
with the resolution proposed by Mr. Living- 
ston on the case of Jonathan Robbins. Mr. 
Nicholas spoke in answer to Mr. Marshall? 
immediately after which the question of agree- 
ment with the reported disagreement was taken 
by yeas and nays, as follows: Yeas. Messrs. 
Bartlett, Bayara, Bird, J. Brown, Cooper, 
Craik, J. Davenport, Davis, Dennis, Dent, Dick- 
son, Edmond, Evans, A. Foster, D. Foster, 
Freeman, Glen, Goode, C. Goodrich, Gordon, 
Gray, Griswold, Groves, Harper, Henderson, 
Hill, Imlay, Jones, Kittera, H. Lee, S. Lee, 
Lyman, Linn, Marshall, Nott, Otis, Page, 
Parker, Pinckney, Piatt, Powell, Reed, Rut- 
ledge, Sewell, Sheafe, Sheppard, Spaight, 
Stone, Taliafero, Thatcher, J. C. Thomas, 
R. Thomas, Waasworth, Wain, L. Williams, 
Varnum, Woods. 61. Nays. Messrs. Baily, 
Bishop, R. Brown, Cabel, Chrjstee, Olay, Con- 
duit, Eggleston, Elmendorf, Fowler, Gallatin, 
Gregg, Hanna, Heister, Holmes, Jackson, 
Kitchell, Leib, Lyon, Livingston, Macon, Muhl- 
enburgh. New, Nicholas, Nicholson, Randolph, 
Smilie. J. Smith, S. Smith, Sumpter, Thomson, 
A. Trigg, J. Trigg, Van Courtland, R. Williams. 
35. A motion was then made to adjourn. Mr. 
Maeon hoped the house would sit and decide 
the resolution proposed by the gentleman from 
Delaware, so as to have done with the business, 
and not to enter on another week with it: how- 
ever, fifty-four rising for the adjournment, it 
was carried. 

Monday, March 10. Mr. Bayard moved that 
the committee of the whole house, to whom 
was referred the message of the president rela- 
tive to Thomas Nash alias Jonathan Robbins, 
and a resolution submitted by himself to the 
house, approbating the conduct of the presi- 
dent, and referred to that committee, be dis- 
charged from the further consideration thereof. 
A long debate arose upon this motion, in which 
Messrs. Randolph, Davis, Jones, Nicholas, Liv- 



ingston and Eggleston spoke against it; and 
Messrs. Bayard, Bird, Otis, Kittera, Varnum, 
Rutledge, Edmund, Shephard and H. Lee in 
favour of it; when the question was taken by 
yeas and nays, and carried in the affirmative 
in manner following, to wit: Affirmative. 
Messrs. Baer, Bayard, Bartlett, Bird, Brace, 
J. Brown, Champlin, Claiborne, Craik, J. Dav- 
enport, F. Davenport, Dennis, Dent, Dickson, 
Edmond, Evans, A. Foster, D. Foster, Free- 
man, Glenn, Goode, G. Goodrich, E. Goodrich, 
Gordon, Gray, Gregg, Griswold, Grove, Hanna, 
Harper, Henderson, Hill, Huger, Imlay, Kitch- 
ell, Kittera, H. Lee, S. Lee, Lyman, Linn, Nott, 
Otis, Parker, Pinckney, Piatt, Powell, Reed, 
Rutledge, Sewell, Sheafe, Shepherd, S. Smith, 
Spaight, Thatcher, J. Thomas, Thompson, Var- 
num, Wadsworth, Wain, L. Williams, Woods. 
62. Negative. Messrs. Alston, Bishop, R. Brown, 
Cabel, Christie, Clay, Conduit, Davis, Dawson, 
Eggleston, Elmendorf, Fowler, Gallatin, Heis- 
ter, Jackson, Jones, Lich, Lyon, Livingston, Ma- 
con, Muhlenburgh, New, Nicholas, Nicholson, 
Randolph, Smilie, J. Smith, Standford, Stone, 
Sumpter, Taliafero, A. Trigg, J. Trigg, Van 
Courtland, R. Williams. 35. 

Notwithstanding this disposal of the ques- 
tion, so far as its congressional aspect was 
concerned, Robbins' surrender continued a fer- 
tile subject for party declamation. 

The views taken by the opposition after the 
adjournment, may be gathered from the follow- 
ing extract from the Aurora, of June 20, 1800. 

Jonathan Robbins. 

During the late session of congress we were 
promised some facts concerning this unfor- 
tunate citizen; and we hoped to have had them 
in time for the discussion upon Mr. Livingston's 
motion. We were disappointed then. We have 
been more successful since, and shall now lay 
before our readers the information we have ob- 
tained, literally, as we have obtained it, in a 
letter addressed by a gentleman residing at 
Danbury, to the editor of the Aurora. In the 
view of national independence; as it relates 
to our character as a nation; as it relates to the 
character and independence of our judiciary, 
it is a matter of utter insignificance, whether 
Jonathan Robbins was a native of the Irish 
bogs or o£ the rough declivities of Connecticut. 
Judge Bee himself declared as much from the 
bench; but he declared it in a sense different 
from what we conceive to be the law of the 
land, or the law of nations. Judge Bee, ac- 
cording to the report published, asserted that 
it made no difference whether Robbins was a 
British or an American citizen; the treaty 
comprehended both descriptions, and he was 
delivered up. We conceive that, having a law 
paramount to every treaty, that is the great 
charter of the federal constitution, to deliver 
him up, was (1) As a citizen, contrary to the 
constitution. (2) As charged with the crime of 
piracy on the high seas, over which the juris- 
diction of all nations is common, it was a viola- 
tion of law and justice. (3) That it was a vio- 
lation of the constitution to deliver him up with- 
out the inquest of a jury. 

The principal ground of defence set up to 
justify the interference of our executive, (and 
this appears to have been Pickering's act sole- 
ly,) was that Robbins was an alien born; and 
the prejudices of the public were called forth 
to palliate and mitigate the disgrace of the 
act, under this black subterfuge of inhumani- 
ty. It is well worthy of consideration, however, 
with what nice sympathy in crimes and max- 
ims of government, tne angio-federalists and 
their British friends agree. It was a sufficient 
palliation of disgrace to say, Jonathan Robbins 
was a feigned name, and that in truth his name 
was Thomas Nash, a native of Waterford! 
It is remarkable that an Englishman was ac- 
quitted of murder at Waterford, in Ireland, 
under the British government, and upon this 
plea: The accused confessed that he had killed 
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this man, but alleged that it was not murder, 
because he was a mere Irishman. The Hotten- 
tots are less barbarous than such civilized sav- 
ages. Public weakness having tolerated, in 
some-measure at least by its sullen silence, the 
delivery of this unfortunate man into the talons 
of the British, it became a matter of some mo- 
ment to discover the validity and authority 
which the certificates procured from Danbury, 
by the immediate application of Mr. Pickering, 
carried with them. The certificates of the se- 
lectmen stated that they could find no such 
name as Jonathan Robbins on the records of 
Danbury. The public will be surprised to find 
this fact literally true, and yet covering a most 
gross deception. The records of Danbury were 
burnt along with the town, by the British, dur- 
ing our Revolutionary war. Consequently, 
these selectmen could not find his name therein. 
Thus, we see too, that the barbarity of the Brit- 
ish soldiery during our war with them has 
been accessary +o the murder at the distance of 
twenty years. The selectmen likewise assert- 
ed that they did not remember any family of 
the name of Robbins in Danbury. The matter 
has passed before the public, and the selectmen 
have recovered their memories, and they have 
actually found a family of that name, nay 
more, a brother of Jonathan Robbins, living 
within a few miles from that town. Read the 
letter — whoever wishes to see the original may 
see it in the hands of the editor. Extract of a 
letter to the editor, dated Danbury, June 1, 
1800: "The delivering up of Jonathan Robbins 
under the 27th article of the British treaty, 
(for the furtherance of justice,) cannot, with all 
its palliation, be palatable to our citizens. On 
the subject of the certificates from this town, 
I wish to make a few observations. The gen- 
tlemen who wrote those certificates are, I be- 
lieve, men of common honesty; they are so re- 
ported here, but assure yourself they are party 
men. In the first place the records of this 
town were burnt with the town in the time of 
the last war. It is not difficult to suppose a 
man might forget the record of a person whom 
he could not have thought of in' twenty years, 
when the records where his name must have 
been deposited, had been reduced to ashes for 
that length of time; still less is the difficulty in 
conceiving that he might be born there, but 
never recorded. There is no impossibility or 
improbability that he belonged to an obscure 
family, then scarcely known, and now long 
since forgotten Our selectmen have certified 
that they never knew a person by that name re- 
siding in this town for any length of time, but 
they now acknowledge a person, by the name of 
Robbins, once laboured somewhere in this 
neighbourhood, whose age would not altogether 
disagree with that of Jonathan Robbins, the 
pirate. But, the following is an important and 
an astonishing fact, a fact which nonplused 
many of our certifiers, and which was related 
to me by one of the number. On making in- 
quiry after the receipt of the secretary's re- 
quest, they found that a person of the name of 
Robbins was then residing in the boundaries of 
New York state, but near those of this town. 
This person they visited, and the information 
they obtained was, 'that he once had a broth- 
er by the name of Jonathan Robbins; that he 
had been absent some years, and he concluded 
dead, as he had not heard from him for a great 
length of time; that he believed, if his brother 
was alive, he was about thirty-three years old.' " 
In what way the proceeding was made use of 
at the fall election, may be seen from the fol- 



lowing handbill, which, enclosed in black lines, 
like the "coffin handbills" of later days, was 
posted throughout the country: 

Reader, 

If thou art a Christian and a freeman, 

consider 

By what unexani pled causes. 

It has becom e necessary to construct 

This monument 

Of national degradation 

and 

Individual injustice, which Is erected 

To commemorate a citizen of the United States, 

Jo >athan Robbins, Mariner. 

A native of Danbury, in the pious and industrious 

State of Connecticut, 

who, 

Under the Presidency of John Adams, 

And by his advice 

When Timothy Pickering was Secretary of State, 

Was delivered up to the British Government. 

By whom he was ignominiously put to death 

because 

He was on American Citizen, 

who, 

After having been barbarously forced into the service of 

His country's worst enemy, 

And forced to fight 

Against his conscience and his country, 

On board the British frigate Hermlone. commanded by 

A monster of the name of Pigott, 

Bravely asserted hi* right to freedom as a man, 

And boldly extricated himself from the bondage of his 

Tyrannical oppressors, 

After devoting them to merited destruction. 

If you are a Seaman, 

Pause — 

Cast your eyes into your soul, 

„ and ask, 

If you had been as Robbins was. 

What would you have done? 

What ought youa not to do? 

And look at Robbins 

Hanging at a British yard-annl 

He was your comrade, 

And as true a tar as ever strapped a block; 

He was your fellow-citizen, 

And as brave a heart as bled at Lexington or Trenton; 

Like yon. 

He was a member of a Republic, 

Proud of past gloried, 

and 

Boastful of national honour, virtue and independence; 

Like him, you one day may be 

Trussed up to satiate British vengeance. 

Your heinous crime 

Daring to prefer danger or death 

To a base bondage. 

Alas, poor Robbins, 

Alas, poor Liberty. 

Alas, poor, humbled, and degenerate Country. 

For an explanation of the present position of 
the law in reference to extradition under a 
treaty with a foreign state, it is only necessary 
to turn to the admirable opinion of Judge Betts, 
in the late Case of Metzger [Case No. 9,511]. 
It was there held that, as a treaty is the su- 
preme law of the land, it is entitled, when com- 
ing before the courts, to the same effect as an 
act of congress, though no act has been passed 
to define the method of its operation; that un- 
der such treaty a fugitive is subject to apprehen- 
sion and commitment for a crime committed 
against the laws of the country demanding him 
as a fugitive, whether such crime be an offence 
in the country to which he has fled or not; and 
that, whether the casus foederis has arisen, or 
whether the compact will be executed, is a 
political question to be decided by the president, 
the courts having no power to direct or con- 
travene his decisions in the first instance. 
Whether the judiciary has authority in habeas 
corpus, after the fugitive is under arrest, to pre- 
vent his extradition, if the president decides to 
make it, was not decided. 
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UNITED STATES v. ROBINSON. 

[4 Mason, 307.] i 

Circuit Court, D. Rhode Island. Nov. Term, 
1826. 

FbderaI/ Counts— Jurisdiction in Admiralty — 
Offences on High Seas. 

An offence committed in a bay, which is en- 
tirely land-locked and enclosed by reefs, is not 
committed on the high seas, within the purview 
"of tiue act of congress of March 26, 1804 [2 
Stat. 290] c. 40. 
[Cited in U. S. v. New Bedford Bridge, Case 
No. 15,867; Waring v. Clarke. 5 How. (46 
U. S.) 481; U. S. v. Wilson, Case No. 16,- 
731; U. S. v. Plumer, Id. 16,056; Miller's 
Case, Id. 9,558; Ex parte Byers, 32 Fed. 
406. Cited in dissenting opinion in U. S. 
v. Rodger*. 14 Sup. CL 116, 150 U. S. 268.] 
[Cited in Hubbard v. Hubbard, 8 N. Y. 
200.] 

Indictment [of Ebenezer Robinson] for per- 
jury committed in an examination before a 
justice of the peace on a complaint against 
Capt. Dennis, of the ship Margaret, for feloni- 
ously burning and destroying the ship, with 
intent to defraud the underwriters thereon. 
Plea, not guilty. At the trial it appeared, that 
the complaint before the justice -was, that the 
offence was committed in a bay, called. "Man- 
go Bay," in the island of Bermuda. It fur- 
ther appeared, that this bay is entirely land- 
locked, and enclosed by a reef and island 
from the sea; that the ship, at the time of the 
occurrence, was lying in this bay, about a 
quarter of a mile from the shore, and that it 
was about three quarters of a mile from one 
point of land to the other, constituting the 
forelands of the bay. 

R. W. Greene, U. S. Dist. Atty. 
Bridgham & Tillinghast, for prisoner. 

STORY, Circuit Justice, said: The court is 
of opinion, upon these facts, that the place 
where the offense is alleged to be committed, 
was not within the purview of the act of con- 
gress of March 26, 1804 (chapter 40). That 
act punishes offences committed on the high 
seas; and upon the evidence it does not ap- 
pear, that, in any just sense, Mango Bay can 
be considered as the high seas. It is entirely 
land-locked and enclosed. If then the offence 
was not within the cognizance of the court of 
the United States, the magistrate had no ju- 
risdiction to inquire into it; and, consequent- 
ly, the perjury, if any, was committed in a 
cause coram non judice. Upon this ground 
the court recommend to the jury to find a 
verdict for the prisoner. 

Yerdict for the defendant. 

i [Reported by William P. Mason, Esq.] 
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UNITED STATEo v. ROBINSON et al. 

[1 Sawy. 219.] i 

Circuit Court, D. California. July 8, 1870.2 

Sale— Usage Proved — Breach of Entire Con- 
tract. 

1. A usage in the grain trade in California 
to deliver barley in sacks may be shown, when 
nothing is said in the contract as to the mode of 
delivery. 

[Cited in Balfour v. Wilkins, Case No. 807.] 

2. Where a vendor of grain, bound by the 
contract to deliver from time to time upon req- 
uisitions made by the purchaser, refuses to 
deliver upon requisitions made in pursuance 
of the contract, and notifies the purchaser that 
he regards the contract as rescinded, and that 
he will deliver no more grain under it, the 
purchaser may treat the contract as wholly 
broken, and sue for, and recover, the dam- 
ages upon the entire contract, without making 
further requisitions. 

Action for breach of contract to deliver bar- 
ley. 

The defendants agreed, to deliver upon the 
requisitions of the United States quartermas- 
ter, at certain military posts in the vicinity of 
San Francisco, at such times within the year, 
and in such quantities as required for the use 
of such posts, not exceeding in the aggregate 
one million pounds. The contract did not 
specify the mode of delivery, whether in 
sacks, in bulk, or otherwise. It was stipu- 
lated that the United States should pay a 
specified sum per pound in gold coin; and 
on failure to deliver in accordance with the 
requisitions made under the contract, that 
the quartermaster might purchase the requir- 
ed amount in open market, and charge the 
defendants the difference between the con- 
tract price and the price so paid. The requi- 
sitions were made and duly filled from time 
to time for a period of six months, the de- 
livery being always made in sacks. After- 
ward another requisition of thirty thousand 
pounds of barley was made, to be delivered 
at the presidio on the tenth of January follow- 
ing. The defendants brought the barley to 
the wharf, some six hundred yards from the 
presidio, in sacks, emptied it into wagons, 
hauled it to the presidio and tendered it in 
bulk. The post quartermaster, having no fa- 
cilities for storing in bulk, declined to receive 
it in that form, and insisted that under the 
general usage of the trade in California, he 
was entitled to have it delivered in sacks. 
Defendants declined to deliver in sacks, and 
hauled the barley away. They then addressed 
the quartermaster a note, stating that they 
regarded the contract as rescinded, and that 
they would deliver no more barley under it. 
The quartermaster notified the defendants, 
in writing, that he should hold them to the 
contract, and that if they did not furnish the 
barley, he would purchase in open market and 

i [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
2 [Affirmed in 13 Wall. (80 U. S.) 363.] 
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charge them with the increased cost De- 
fendants neither delivered, nor tendered any 
more barley; and the quartermaster, there- 
upon, from time to time purchased in open 
market, at a considerably higher price than 
that stipulated in the contract, barley having, 
before the requisition to be filled on the tenth 
of January, risen largely in price. On the 
trial the defendants objected to any proof of 
a usage to deliver in sacks, nothing having 
been said in the contract as to the mode of 
delivery. They also insisted, that no recovery 
could be had except for the requisitions- actu- 
ally made; that notwithstanding their notice 
that they would deliver no more barley, the 
quartermaster was bound to make requisi- 
tions from time to time, as the barley was 
wanted, and that plaintiff could only recover 
for the requisitions so actually made. 

L. D. Latimer, U. S. Dist. Atty. 
J. B. Felton, for defendants. 

SAWYER, Circuit Judge. The first ques- 
tion in this case is, whether it is competent to 
show a usage in the grain trade in California 
to deliver grain in sacks, nothing being said in 
the contract as to whether it is to be deliv- 
ered in bulk or in sacks. I am satisfied from 
the authorities, that the testimony is admis- 
sible. The cases cited in the note to Wiggles- 
worth v. Dallison, 1 Smith, Lead. Cas. Eq. (oth 
Am. Ed.) 305, clearly establish this rule. In 
a case there cited, Baron Parke says: "1\ 
has long been settled that in commercial 
transactions extrinsic evidence of custom and 
usage is admissible to annex incidents to writ- 
ten contracts, on matters with respect to 
which they are silent. The same rule has 
been applied to contracts in other transac- 
tions of life in which known usages have been 
established and prevailed, and this has been 
done on the principle of presumption, that, in 
such transactions, the parties did not mean 
to express in writing the whole of the contract 
by which they intended to be bound, but to 
contract with reference to these known usa- 
ges." So another learned judge cited, in the 
notes at page 30S, Id., says: In all contracts 
"as to the subject matter of which known 
usages prevail, parties are found to proceed 
with the tacit assumption of those usages; 
they commonly reduce into writing the spe- 
cial particulars of their contract, but omit to 
specify those known usages which are in- 
cluded, however, as, of course, by mutual un- 
derstanding. The contract is in truth partly 
expressed in writing, partly implied and un- 
written." So at page 309, note a, Id., the 
learned editors of the American Notes well 
state the rule thus: "In like manner, where 
there has been an express contract about a 
matter concerning which there is an estab- 
lished custom, this custom is reasonably to 
be understood as forming a part of the con- 
tract, and may be referred to to show the in- 
tention of the parties in those particulars 
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which are not expressed in the contract. And 
it is obvious that the reason of the rule which 
forbids the receipt of parol evidence of the 
intention of the parties for the purpose of 
adding to a written contract, has no applica- 
tion to the evidence of custom." In one case 
(Smith v. Wilson, 3 Barn. & Adol. 728J the 
court went so far as to permit the custom of 
a particular place to be shown— that 1,000 
rabbits meant 1,200 rabbits. But it is not 
necessary to go to that extent here; for in 
that case, there would seem to be a custom 
shown contrary to the express terms of the 
contract In this case there is nothing in the 
contract in terms inconsistent with the usage 
shown. The most that can be said is, that 
the testimony annexes an incident to the con- 
tract in a matter respecting which the con- 
tract itself is silent It merely discloses the 
circumstances surrounding, and the well 
known incidents connected with, the subject 
matter, at the time of entering into the con- 
tract, and in view of which it is to be pre- 
sumed the contract was made. See other au- 
thorities cited in note to Wigglesworth v. 
Dallison; also, Macy v. Whaling Ins. Co., 9 
Mete, [Mass.] 3G3. I think the evidence of 
usage to deliver in sacks, when not otherwise 
expressly provided in the contract, admissi- 
ble, and being admitted, the usage was clearly 
established, there being no contradictory evi- 
dence. The general usage being established, 
the defendants must be presumed to have 
been cognizant of it, and to have contracted 
with reference to it But I think, also, that 
the evidence and acts of the parties justify 
the inference that the contractors well under- 
stood the usage. They at least, in fact, volun- 
tarily conformed to it during the first half of 
the year over which the contract extended. 
I also think, that the refusal to deliver in 
sacks, and the subsequent notice to Major 
Hoyt, United States army quartermaster, 
that they would deliver no more barley under 
the contract but should regard the contract 
as rescinded, a breach of the entire contract 
at that time, and that nothing more was re- 
quired to be done on the part of the plaintiff 
after the continued failure to deliver the bar- 
ley referred to, in January, to entitle the Unit- 
ed States to recover, than was done in the 
matter by Major Hoyt Hale v. Trout, 35 Cal. 
230, and cases there cited. This case is sought 
to be distinguished from Hale v. Trout, be- 
cause, in that case, the amount of lumber to 
be delivered was fixed, while here the defend- 
ants, Robinson & Co., might not be called 
upon to deliver the whole million pounds of 
barley; and it is claimed that it was neces- 
sary to make the requisitions from time to 
time in order to fix the amount But this, I 
apprehend, does not affect the principle. The 
defendants had notified plaintiff that they 
"decline to furnish any more barley to the 
government under the contract," and they 
never did deliver the barley mentioned in the 
January requisitions. It would be a vain 
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thing after this to continue to make requisi- 
tions. They were to furnish all required for 
•certain posts, not exceeding a specified 
.amount They had already declined to fur- 
nish any more under the contract, and had 
"been notified that they would be held to the 
•contract, and that the necessary amount of 
barley, etc., would be purchased in open mar- 
ket and the difference in cost charged to them. 
'They did not afterward notify the agents of 
the government of any intention to recede 
from the determination not to furnish more 
"barley. I think there was a total breach of 
the contract. See, also, Withers v. Reynolds, 
-2 Barn. & Adol. 882; Franklin v. Miller, 4 
Adol. & E. 599. 

The plaintiff, in my opinion, is entitled to 
judgment for $4,048.16 in gold coin. 

This judgment was affirmed by the supreme 
court at the December term, 1871. 13 Wall. 
ISO U. S.] 363. 
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UNITED STATES v. ROBINSON et al. 

[1 Wall., Jr., 161.] i 

Circuit Court, W. D. Pennsylvania. Nov. 
Term, 1846. 

.Evidence— Marshal's Bond— Statutory Certif- 
icate. 

Where a statute, dispensing with common 
law proof of a writing, allows a certified copy 
to be evidence after certain acts previously 
performed in regard to the original, a copy cer- 
tified so as not to shew that those acts have 
been previously performed is inadmissible. 

This was an action of debt against sure- 
ties, brought on the official bond of B., late 
marshal of the Western district of Pennsyl- 
vania. The declaration was in the usual 
form with profert: the plea non est faetum. 
'The plaintiffi offered in evidence, from the 
files of the treasury at Washington (where 
it had been sent in compliance with the rules 
■of that department intended to secure the 
government against loss) a copy of the bond 
•declared on, with a certificate from the clerk 
of this court, not under the seal of the court, 
that the same was "a true and faithful copy 
•of the official bond," &e. but the certificate 
did not state nor shew that the bond had 
been filed and recorded in the clerk's office.2 
The competency of the copy being objected 
to on this account, the point was, whether or 
not it was admissible under an act of con- 
gress on the subject of marshal's bonds, 
which enacts that "they shall be filed and 
recorded -in the office of the clerk of the dis- 
trict or circuit court," &c. and that "copies 
thereof certified by the clerk under the seal 
of the court, shall be competent evidence," 
-&C. Act April 10, 1806 (2 Stat. 372) § 2. 

i [Reported by John William Wallace, Esq.] 
2 In point of fact it had been lost and had 
merer been either filed or recorded. 
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GRIER, Circuit Justice. Where the com- 
mon law proof of a writing has been changed 
by statute, and copies substituted in the 
place of originals, it is settled that the mode 
of authentication required by the statute 
should be strictly pursued: and all that the 
act requires should be made to appear on the 
face of the new evidence. The legislature 
may establish rules of evidence in derogation 
of the common law; but the judicial power 
is limited to rules laid down in the statute. 

The copy here offered has not such au- 
thentication as the act requires. The clerk 
does not certify that it is a copy of any in- 
strument "filed and recorded" in his office. 
As a matter of fact in the case, it is said 
that he could not have truly given such a 
certificate. And yet undoubtedly both filing 
and recording are pre-requisites to his capac- 
ity to give a copy at all. It makes no dif- 
ference that the copy is the original one filed 
in the treasury office. If that department 
chooses to disregard settled rules of evi- 
dence, and to take as security against default 
copies which have no value as proof, it 
must do so. The court will not follow their 
precedent. 

If the words of the statute, when com- 
pared with the form of this certificate, (suf- 
ficiently explained by admitted facts in 
case,) do not satisfy the mind, and a prece- 
dent be needed, precedent in point is at hand 
in a decision of the supreme court of Penn- 
sylvania. Young v. Com., 4 Bin. 113. A 
statute of that state requires that official 
bonds of sheriffs should be "duly recorded 
by the recorder of deeds," and "when so 
taken and recorded, shall be by him endorsed 
as duly recorded, and forthwith transmitted 
to the secretary of the commonwealth, who 
shall file the same in his office;" and enacts 
that "copies thereof, under the hand and seal 
of office of the said secretary or recorder, 
shall be admitted as legal evidence," &c. [4 
Smith's Laws, p. 47, § 2.] A copy was offered 
"duly certified by the secretary of the com- 
monwealth to be a true copy of the original 
which was filed in his office;" and it was 
held inadmissible on the plea of non est 
factum; the plea in this case. 

The paper is also defective in wanting the 
seal of the court. 

The plaintiff was called. 
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UNITED STATES v. The ROB ROT. 

[1 Woods, 42; i 13 N. B. R. 235.] 

Circuit Court, D. Louisiana. April Term, 
1870. 

Forfeitures— Redelivery Bond — Discharge in 

Bankruptcy— Fraud — Debts Due 

United States. 

1. When a steamboat and her cargo of cot- 
ton were seized by the United States for con- 

i [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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demnation, and delivered to the claimant on his 
execution of a bond for the redelivery of the 
property, the amount of the judgment to be 
rendered in a suit on the bond would be the 
value of the property, estimated at the highest 
price that could be obtained for it, between the 
date of the bond and the date of the judg- 
ment. 

2. The United States seized and filed a libel 
against a steamboat and cargo, as liable to 
forfeiture for violation of the rules of war. 
The claimant gave bond for the property, and 
made an unsuccessful defense against the li- 
bel, but set up as a defense to a judgment 
against him on the bond his discharge in bank- 
ruptcy. Held, that the debt evidenced by the 
bond was not created by fraud within the mean- 
ing of the thirty-third section of the bankrupt 
act [of 1867 (14 Stat 533)], even though the 
claimant used the evidence of false witnesses, 
and swore falsely himself in making his de- 
fense. 

3. When the claim evidenced by such bond 
was not reduced to judgment until after the ad- 
judication of bankruptcy and the final divi- 
dend, held, that it was not provable against the 
bankrupt estate, and consequently was not 
barred by the bankruptcy. 

4. A discharge in bankruptcy does not bar 
debts due the United States. 

[Cited in Re Strassburger, Case No. 13,- 
526.] 

In this case a decree had been rendered in 
favor of the government upon the libel, and 
the court was called on to pronounce judg- 
ment against the claimant and his sureties 
upon the bond executed by them for the re- 
delivery of the property seized, to the United 
States. Upon this branch of the case several 
questions were raised which were disposed of 
in the following opinion. 

A. B. Long, U. S. Atty., and J. S. Whitaker, 
for the United States. 
J. A. Campbell, for respondents. 



BRADLEY, Circuit Justice. In this case a 
decree has been rendered on the merits in fa- 
vor of the United States, and judgment has 
been entered against the sureties for the sev- 
eral sums in which, by way of penalty, they 
were bound for the safe return by the claim- 
ant of the cotton which was delivered to him. 
The true amount due, and the true amount to 
be paid by each surety, will have to be ascer- 
tained by testimony as to the value of the cot- 
ton at the time it was bonded and at any time 
since. Having been taken out of the posses- 
sion of the government, the latter is entitled 
to such amount as could, at any time since 
the delivery, have been obtained for the 
same. 

A question still remaining to be decided is, 
whether the claimant, A. S. Mansfield, is or 
. is not discharged from liability on the bond, 
by reason of his having received a discharge 
'in bankruptcy. He has pleaded such dis- 
charge, dated June 30, 1869, purporting to be 
a discharge from all debts due by him which 
existed June 1, 1868, on which day the peti- 
tion for his adjudication as a bankrupt was 
filed. The solution of this question depends 
upon that of one of two others: First. Is 



the claim itself such an one- as would be af- 
fected by a discharge in bankruptcy? Sec- 
ondly. If it is, will a discharge in bankruptcy 
bind the United States? 

1. Under the first head, it is claimed on the 
part of the government that this is a debt cre- 
ated by fraud and therefore not entitled ta 
the benefit of a discharge under the bankrupt 
act. The government seized the steamer Rob 
Roy and her cargo as liable to forfeiture for 
acts done during the war. These acts were 
in violation of the rules of war, as adopted by 
the United States. The title of the govern- 
ment rested on such unlawful acts. The- 
claimant, when the property was seized, came- 
into court and undertook to defend the suit, 
and on giving a bond, which was then satis- 
factory, the property was delivered to him. 
Now, the appearance of the claimant in court, 
and his bonding the property, are the transac- 
tions on which the present claim is based. 
They cannot be regarded as fraudulent. Ev- 
ery person is entitled to come into the courts 
and prosecute and defend his suits in the or- 
dinary way. The government proved the un- 
lawful acts— the claimant failed to make good 
his defense. It is said that, in making his de- 
fense, the claimant used the evidence of false 
witnesses, and swore falsely himself. That, 
if true, was more than a fraud; it was a 
crime. But it is not a fraud by which this 
debt or obligation was created, and does not 
bring the case within that class of exceptions. 
In the next place, it is insisted that the claim 
was not provable in the proceedings in bank- 
ruptcy, and therefore was not subject to dis- 
charge. By the 34th section of the bankrupt 
act it is enacted, that a discharge duly grant- 
ed shall, with certain exceptions referred to, 
release the bankrupt from all debts, claims, 
liabilities and demands, which were or might 
have been proved against his estate in bank- 
ruptcy. The 19th section declares what debts- 
and claims shall be thus provable. A careful 
examination of the debts and claims here de- 
scribed will show that the claim in question 
was not one of them. To have been such, it 
must have been either— (1) a debt due and 
payable at the time of the adjudication of 
bankruptcy, or a debt then existing but not 
payable till a future day. It was neither of 
these. Or (2) a demand for goods wrongfully 
taken, converted or withheld. It was not 
this. Or (3) a liability as drawer, indorser, 
surety, bail, or guarantor on a bill, bond, note, 
specialty, or contract, or debt of another per- 
son. It was not this. Or (4) a contingent 
debt, or contingent liability, where the con- 
tingency happens before the order for final 
dividend, or where the present value of the 
debt or liability can be ascertained and liquid- 
ated. The contingency on which the liability 
in this case was depending was the final de- 
cision of the ease, which could not be known, 
anticipated, or valued by any method of dis- 
count or any calculation of probabilities or 
chances whatever. That decision was not 
made till the present term of the court It is- 
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not shown when the final dividend of Mans- 
field's estate in bankruptcy was made; and 
consequently we can recognize its operation 
only upon claims which had become liquidat- 
ed or fixed at the time of the adjudication of 
bankruptcy. The residue of the section is 
regulative of the claims already described; 
and it closes with the declaration, that no 
debts other than those thus specified shall be 
proved or allowed against the estate. 

2. This decides the ease, without making it 
necessary to examine the other question, 
whether the United States is affected by the 
discharge of its debtor in bankruptcy. On 
this point, the case of United States v. Davis 
[Case No. 14,929] is undoubtedly a precedent 
in favor of the validity and operation of a dis- 
charge, as against a debt due the government, 
being founded on a bankrupt act similar on 
this point to the present act. Were it not for 
that precedent, we should not hesitate to take 
a different view. There is nothing in the act 
itself which necessarily implies that a dis- 
charge under it was intended to operate upon 
claims of the government The 33d section, 
which declares that no debt created by the 
fraud or embezzlement of the bankrupt, or by 
his defalcation as a public officer, or while 
acting in a fiduciary capacity, shall be dis- 
charged under the act, is not sufficient to 
raise an implication that debts due to govern- 
ment, other than those which arise by defal- 
cation as a public officer, will be discharged. 
There are public officers of the several states, 
as well as public officers of the United States; 
and they are undoubtedly included in this 
phrase. Neither does the proviso at the end 
of the 28th section raise any such implica- 
tion: "That nothing contained in this act shall 
interfere with the assessment and collection 
of taxes by the authority of the United State? 
or any state." This proviso has the effect ol 
preventing the assignee from interfering with 
the process for collecting such taxes. He 
cannot take the property out of the hands of 
the tax collector, or other tax officer, and 
cause them to wait till he is ready to pay over 
the taxes. He cannot interfere with them in 
any way. Other claims of the government 
are to be paid by the assignee out of the pro- 
ceeds of the property, before he attempts to 
make any dividend to the creditors. Taxes 
are to be collected by the tax officers them- 
selves. We do not think that either of these 
provisions affects the question before us. The 
general rule is, that the government is not 
bound by any law which would affect its 
rights, unless specially mentioned therein. 
This rule is so imperative as not to be dis- 
placed, we think, by any such ambiguous ex- 
pressions as those which are relied on. 

The point, so far as we are aware, having 
never been decided by the supreme court, we 
do not feel bound by the decision in U. S. v. 
Davis, supra, but are of opinion that the fed- 
eral government is not bound by a discharge 
under the bankrupt act. The plea of bank- 
ruptcy is overruled, and judgment will be en- 
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tered against Mansfield for the entire amount 
found to be due. 

Since this case was decided, the United 
States supreme court has held that a discharge 
in bankruptcy does not discharge debts due the 
United States. See U. S. v. Herron, 20 Wall. 
[87 U. S.] 251. 

[See Case No. 9,049.] 
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UNITED STATES v. ROCHE. 

[1 McCrary, 385.] i 

Circuit Court, D. Colorado. Dec, 1879. 

Trade Mark— Unconstitutional Statctes— Com- 
mon Law Remedies— Infringement. 

1. The decision of the supreme court of the 
United States holding the trade mark legisla- 
tion of congress to be unconstitutional and 
void, does not affect the validity or impair 
the force of a decree enjoining the use by de- 
fendant of a certain label or trade mark, it 
appearing that the injunction suit wherein said 
decree was rendered was not a statutory but 
a common law proceeding. 

2. The right of- the proprietor of a trade 
mark to the exclusive use of the same, and 
to protect and enforce his exclusive right by 
proceedings in chancery, exists by virtue of 
the common law, and independently of the 
statute. 

3. The defendant had no right to imitate the 
trade mark of the plaintiff in the injunction, 
by using in his label or trade mark any of the 
prominent or distinguishing words of said plain- 
tiff's trade mark. 

[Rule against John Roche to show cause 
why he should not be attached for contempt 
for violating an injunction against the in- 
fringement of a trade- mark.] 

McCRARY, Circuit Judge. By decree of 
this court entered at the June term, 1879, 
the defendant was, at the suit of the Philip 
Best Brewing Company and others, perpetu- 
ally restrained from thereafter using a cer- 
tain trade mark or label upon bottles of man- 
ufactured beer. [Case unreported.] By an 
order of this court at chambers, made on the 
twenty-ninth day of September last, it was, 
after proper showing, ordered that the de- 
fendant show cause why he should not be 
attached or otherwise proceeded against for 
contempt of the decree aforesaid. In an- 
swer to this rule, it is suggested that the 
supreme court of the United States having 
in the recent cases of U. S. v. Steffens, and 
Same v. Johnson, 100 U. S. 82, held the -exist- 
ing congressional legislation on the -subject 
of trade marks to be unconstitutional and 
void, the decree of injunction above men- 
tioned is a nullity and the defendant is not 
bound to obey it. 

Upon looking into the record we find that 
the injunction suit was not a proceeding in- 
stituted under the statute, but a bill in 
chancery brought to protect and enforce the 
plaintiff's exclusive right of property in their 

i [Reported by Hon. Geo. W. McCrary, Cir- 
cuit Judge, and here reprinted by permission.] 
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trade mart as that right exists at common 
law. In the opinion of the supreme court 
above referred to it is said: "The right to 
adopt and use a symbol or device to distin- 
guish the goods or property made or sold 
by the person whose mark it is, to the exclu- 
sion of the use of that symbol by all other 
persons, has been long recognized by the 
common law and chancery courts of England 
and of this country, and by the statutes of 
some of the- states. It is a property right 
for which damages may be recovered in an 
action at law, and the violation of which 
will be enjoined by a court of equity with 
compensation for past infringement. This 
property, and the exclusive right to its use, 
were not created by the act of congress and 
do not now depend upon that act for their en- 
forcement. The whole system of trade 
mark property and the civil remedies for its 
protection existed long anterior to the act of 
congress and remain in full force since its 
passage." It follows beyond all doubt that 
the validity of the decree heretofore rendered 
against the defendant is in no wise affected 
by the decision of the supreme court holding 
the trade mark legislation of congress to be 
unconstitutional. 

It is, however, further insisted that the 
label or trade mark now being employed by 
defendant is not so nearly like that of the 
plaintiffs in the injunction as to deceive a 
person of ordinaiy caution. This point, even 
if sound, comes too late. By reference to 
the decree, which was entered by consent, 
it will be seen that the defendant was, among 
other things, enjoined from using any label 
whatsoever bearing thereon the words "Best 
Brewing Company." These words are placed 
conspicuously upon the label which the de- 
fendant by his own admission has been, 
since the injunction, and is now, placing upon 
bottles of beer manufactured and sold or 
offered for sale by him. He has therefore 
violated the plain terms of the injunction. 
If, however, the question was still an open 
one, we should hold, without hesitation, that 
the defendant is rightfully enjoined from 
using a label bearing the words "The Best 
Brewing Co." or "The Best Brewing Co.'s 
Export Beer." These are the prominent and 
distinguishing words upon the label or trade 
mark now in use by the defendant as they 
are likewise upon the trade mark or label of 
the plaintiff in the injunction. The defend- 
ant has no right to imitate the trade mark 
of the plaintiff in the injunction by copying 
therefrom any of these prominent or dis- 
tinguishing words. The use by the defend- 
ant of a label bearing these words is, in our 
judgment, well calculated to deceive even 
the cautious and careful purchaser, by lead- 
ing him to infer that it is the trade mark of 
plaintiff in the injunction. 

The showing of cause by the defendant is 
held to be insufficient, and it is accordingly 
ordered that an attachment issue against 
him returnable the first day of the next term 
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of this court, and that upon service of the 
same the defendant enter into bond in the 
sum of one thousand dollars, with surety to 
be approved by the clerk, conditioned that 
he will appear on the first day of the next 
term of this court and abide such further 
order as the court may then make, and that 
in the meantime he will obey the decree of 
injunction aforesaid. 
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UNITED STATES v. RODRIGUEZ. 

RODRIGUEZ v. UNITED STATES. 

[Hoff. Land Cas. 175J i 

District Court, N. D. California. Dec Term 
1856. 

Mexican Land Claims. 

Objections by the board met by the additional 
testimony taken in this court. 

Claim [by Ramon Rodriguez and others] 
for one league of land in Santa Cruz coun- 
ty [the Rancho Agua Puerea y las Tran- 
cas], rejected by the board, and appealed by 
the claimants. 

D. S. Gregory, for appellants. 
William Blanding, U. S. Atty. 

HOFFMAN, District Judge. The claim 
in this case was rejected by the board on 
the grounds: (1) That there was no proof of 
occupation and cultivation. (2) No juridical 
measurement or possession. (3) No proof of 
the boundaries or of the quantity of land in- 
cluded in the claim. These objections have 
been met by additional testimony taken in this 
court. Jose de la Cruz Rodriguez deposes 
that he was born within a few miles of the 
rancho; that its boundaries are well known; 
that they are, qn the north the Sierra, on 
the east the Canada of Agua Puerco. on the 
south the ocean, and on the west the Can- 
ada de las Trancas. He also swears that in 
March, 1844, which was about five months 
after the grant, it was occupied by Rodri- 
guez and Alviso, the grantees; that they 
built houses and corrals, and lived upon it 
for two years after that time, and that it has 
remained in their possession ever since. 
Cornelio Perez testifies to the same effect. 
And Hiram L. Scott not only testifies to the 
general recognized boundaries of the tract 
called "Agua Puerea y las Trancas," but 
states that the land contained within them 
is about a league. 

No question appears to have been made 
before the board as to the authenticity of 
the grant, and the case has been submitted 
to this court without argument on the part 
of the United States. * 



i [Reported by Numa Hubert, Esq., and here 
reprmted by permission.] 
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Tlie boundaries of tlie tract as sworn to 
by tlie witnesses are the same as those men- 
tioned in the grant; and the quantity of land 
contained within appears to correspond with 
sufficient exactness to that mentioned in 
the condition, viz: "one league, a little more 
or less, as explained by the sketch." I 
think, therefore, that the claim should be 
confirmed according to the boundaries men- 
tioned in the grant and as shown on the 
map. 



Case ~No. 16,181a. 

UNITED STATES v. RODRIGUEZ. 

[1 Oal. Law J. 358.] 

District Court, N. D. California. 1862. 

Mexican Laxi> Gkaxts — Location of Bounda- 
ries — Objections to Survey. 

Official survey of rancho "Butano," one 
square league, in Santa Cruz county. Approv- 
ed March 2, 1861. 

The following is the history of this claim: 
"Manuel Rodriguez, claimant for 'Butano,* 
one square league, in Santa Cruz county. In- 
formal grant, February 19, 1838, by Juan B. 
Alvarado, ratified November 13, 1844, by Man- 
uel Micheltorena to Romana Sanchez; claim 
filed February 24, 1853; confirmed by the 
commission February 8, 1855, by the district 
court November 19, 1S56 [Case No. 16,185]; 
and appeal dismissed June 12, 1857,— contain- 
ing 3,025.65 acres." 

HOFFMAN, District Judge. This case 
comes up on objections to the surve3 r filed by 
the claimant By the decree of this court 
there was confirmed to the claimant the land 
called "Butano," bordering on the rancho of 
the heirs of Simeon Castro, the serraina and 
the sea— of the extent of one square league. 

The principal point in controversy is as to 
the location of the boundary of the rancho of 
the heirs of Simeon Castro. To ascertain that 
boundary resort must be had to the expedi- 
ente. In Castro's petition the land is de- 
scribed as the tract called " 'Punta del Alio 
Nuevo,' from the boundaries of Hilario Buelna 
to those of Juan Gonzales, which will be four 
leagues, a little more or less, and from the 
sierra to the seashore, which will be one 
league, as shown on the accompanying 
sketch." On the disefio attached to the orig- 
inal petition of Romana Sanchez for the land 
confirmed to the claimant, the Butano creek 
is represented as the northern boundary of 
the land solicited, and as the southern bound- 
ary of the Gonzales tract— and the same creek 
is delineated on the Gonzales disefio, and men- 
tioned in his grant, as forming his southern 
boundary. If , then, the description in the Castro 
grant be construed as referring to the south- 
ern boundary of Gonzales, as shown by the 
grant of the Jarter, no location whatever can 
be made of the league granted to the claim- 
ant; for his northern boundary is the Butano 
creek and his southern boundary the land of 
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Castro. But the northern boundary of Castro 
is the same Butano creek. Hence the ranchos 
of Gonzales and Castro adjoin, and the claim- 
ant can take nothing. 

But it is contended that the northern bound- 
aiy of the Punta del Afio Nuevo rancho, 
which, by the terms of Rodriguez' grant, con- 
stitutes the southern boundary of the land of 
the latter, is not the Arroyo del Butano, but an- 
other creek, called Arroyo de los Frijoles, or 
Bean Hollow. We have already seen that the 
Alio Nuevo rancho is declared in the grant 
to be bounded by the rancho of Gonzales on 
the north, and that the southern boundary of 
this latter, as shown by his grant, is the Ar- 
royo del Butano— as appears from the Gon- 
zales diseiio and grant, and even from the 
disefio in the case at bar. It is urged, how- 
ever, that, when the governor, in the Ano 
Nuevo grant, referred to the boundary of 
Gonzales as constituting the northern limit of 
the land he was then granting to Simeon 
Castro, he intended, not the Gonzales bound- 
ary, as mentioned in the grant of the latter, 
but that boundary as delineated on the disefio 
of the Punta del Afio Nuevo rancho. On re- 
ferring to this disefio, we find a tract deline- 
ated lying between the ocean and the sierra,, 
and chiefly contained between two arroyos 
represented as running from the mountains to 
the sea. At a short distance to the north and 
south of these brooks, respectively, lines are 
drawn, of which the southern is marked "Lin- 
dero Hilario Buelna"— and the northern 
"Lindero de JosS Gonzales." If the brook 
near which this boundary of Gonzales i» 
drawn had any name inscribed upon it, the 
position of this line, and consequently the 
northern limit of the Punta del Alio Nuevo 
rancho, as indicated by the disefio, could be 
ascertained beyond controversy; but it is 
merely marked "Arroyo." But the delinea- 
tion of the line of the coast affords very im- 
portant indications as to the particular brook 
intended. The rancho of Punta del Alio 
Nuevo was made up of two ranchos, one of 
which had been granted to Bernal, who sur- 
rendered his rights to Castro, by whom a 
final grant for both, under one name, was 
obtained. These two ranchos were the 
Punta del Afio Nuevo, proper, and the ran- 
cho called "Rincon de la Ballena." On 
the disefio under consideration, these two 
points, from which the ranchos derived their 
names, are laid down, and, by comparing 
the disefio with the official map of the coast 
attached to the patent obtained by the suc- 
cessors in interest of Castro, they are readily 
identified. The Punta del Afio Nuevo, "New 
Year's Point," (being its former name transla- 
tion,) and the Punta de la Ballena as another 
point near which is a rock marked "Stone 
House Rock." As to the identity of Punta del 
Afio Nuevo with New Year's Point there is no 
question, and it is equally clear that the- 
Punta de la Ballena must be the point near 
Stone House Rock, for there is none other on 
the coast which could have been intended. 
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It is stated by one of the witnesses in the 
Sebastian Rodriguez Case, the record of which 
has been made evidence in this, that the 
Punta de la Ballena is about sis miles north 
of the Punta del Afio Nuevo, and this is pre- 
cisely the distance as shown by the map be- 
tween the New Year's Point and the Stone 
House Rock Point. If, then, this latter point 
be the Punta de la Ballena of the diseiio the 
arroyo drawn on that diseiio a short distance 
to the north of it cannot be the Arroyo del 
Butano— for the arroyo of the diseno is repre- 
sented as falling into the ocean at a distance 
from the Punta de la Ballena if about one- 
third the whole length of the raneho, whereas 
the Arroyo del Butano falls into the sea at 
least as far north of the Punta de la Ballena 
as the Punta del Afio Nuevo is south of it. In 
other words if the arroyo of the diseiio be 
taken to be the Arroyo del Butano, the Punta 
de la Ballena will be about the middle of the 
tract, instead of being at about one-third of its 
whole length from north to south. But to the 
north of the Punta de la Ballena there is an 
arroyo called Arroyo de los Frijoles, which, 
in all respects, corresponds with the arroyo of 
ihe diseno. It is at th,e requisite distance 
north of the point, and if it be assumed to be 
the arroyo of the diseiio, it makes the raneho 
about four leagues in length— corresponding, 
in that respect, with the description in the pe- 
tition of the tract solicited. 

It is also urged that the diseno attached to 
the original petition of Bernal, who obtained, 
as has been stated, a grant for the Rincon de 
la Ballena, and whose rights were surrendered 
to Pico and by him to Castro, by which latter 
a grant for that and the adjoining raneho was 
obtained, show what was intended to be the 
northern boundary of the original raneho of 
Rincon de la Ballena, and consequently what 
must have been intended to be the northern 
boundary of the consolidated raneho of Punta 
del Afio Nuevo. In the diseiio attached to the 
original petition of Bernal, and which in the 
record of the Sebastian Rodriguez Case, which 
was rejected by the board, the rincon or corner 
is represented as comprised within the Arroyo 
de la Laguna and the sea. This arroyo is evi- 
dently the same as the Arroyo de los Frijoles— 
which, as appears from the official map, ter- 
minates at its mouth in a laguna of some size. 
On the Bernal diseiio it is represented as form- 
ing the northern boundary of the Rincon de la 
Ballena; and on the north of it the land is in- 
scribed as that of the citizen JosG Antonio Ga- 
lindo the same person who obtained for him- 
self and his mother the grant in the case at 
bar. I think it clear, therefore, that the Rin- 
con de la Ballena, petitioned for by Bernal, and 
delineated on his diseno, was intended to be 
bounded towards the north by the Arroyo de 
la Laguna, or De los Frijoles, which was re- 
garded as forming the southern boundary of 
the Galindo raneho. That these were the lim- 
its of the Galindo tract, is also apparent from 
the disefio in the case; for by comparing the 
Bernal diseiio with that in the Galindo ex- 



pediente, it will be seen that the two tracts are 
represented as adjoining each other. The Ga- 
lindo tract being bounded on the south by the 
Arroyo de la Laguna or de los Frijoles and the 
Bernal tract being bounded on the north by the 
same stream. 

An additional argument in favor of the loca- 
tion contended for by the claimants is found 
in the fact that if the Gonzales boundary men- 
tioned in the Castro grant be the boundary at- 
scribed in the Gonzales grant, to wit: the Bu- 
tano creek— we must suppose the government 
to have counseled the absurdity, not to say in- 
justice, of making a grant to Galindo under 
which he could take no land whatever; for his 
northern boundary, as shown by his diseno, is 
the Butano creek, and his southern boundaiy 
the raneho of Castro. But if the same creek 
is the northern boundary of Castro, there will 
be no land between the two ranehos of Gon- 
zales and Castro to be appropriated to Galindo. 
That the government may sometimes have ac- 
cidentally granted the same land to two per- 
sons is not impossible; but such an accident is 
highly improbable, and the clearest evidence 
ought to be required before we are justified in 
considering it to have occurred. But, in this 
case, where the pretensions of Castro were 
founded on a former grant to another person, 
whose rights he had acquired— when the grant 
and diseno of his predecessor in interest show- 
ed that the land asked for did not include the 
possession of Galindo held by him under a pro- 
visional concession made long previous to the 
first application for the Rincon de la Ballena, 
it is in the highest degree improbable that the 
government would have granted to Castro the 
land held by another under so ancient and 
equitable a title. 

The question, then, is: Did the government, 
when it declared that the land was bounded by 
the raneho of Gonzales, intend the boundary 
expressed in the grant of Gonzales, or that de- 
lineated on Castro's own disefio? I think it 
very clear that the latter was intended. And 
for the following reasons: The land is stated 
in the grant to be four square leagues as 
shown in the respective diseiio. By that 
diseiio, as we have already seen, the boundary 
of Gonzales is placed a very short distance to 
the north of a creek, which is obviously not 
the Arroyo del Butano but the Arroyo de la 
Laguna, or de los Frijoles. The tract is de- 
scribed in the petition as four leagues in 
length and one in breadth as shown in the 
sketch. The officer to whom it was referred 
for information reports that the boundaries 
of the tract are the same as are expressed "in 
the petition and respective diseno— the demar- 
cation of which does not comprise the land of 
any other person;" a report which could not 
have been made if the land had been suppos- 
ed to embrace the lands already provisionally 
granted to Galindo, and occupied by him long 
before the petition of Castro, or even that of 
Bernal, to whose rights he succeeded. The 
governor, relying on this report, makes the 
grant and designates the raneho of Gonzales 
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as the northern boundary; hut the tract he 
meant to grant must have been that delineat- 
ed on the diseno and comprised within the 
boundaries there laid down, or the lines there- 
on marked, as the boundaries of Gonzales and 
Buelna— notwithstanding that they may not 
have been the actual boundaries of those per- 
sons when their own grants are consulted. 
Again: The land asked for and granted is four 
leagues in length by one in breadth. This 
tract the alcalde reported to be vacant, and 
this alone the governor intended to grant. 
But if the Butano creek be taken as a bound- 
ary the length of the tract will be five 
leagues, while the quantity can be restricted 
to the four leagues confirmed only by making 
the width of a considerable portion much less 
than the width expressed in the petition and 
indicated on the diseiio. And, finally, it is 
in a high degree improbable that Castro in- 
tended to solicit, as it is almost impossible 
that the governor would have consented to 
grant, any extension towards the north be- 
yond the boundary of the former rancho of 
Rincon de Ballena, the rights to which Castro 
represented, when, by so doing, a person 
would be deprived of land which he had long 
occupied and- enjoyed under a provisional ti- 
tle, and his rights to which had been recog- 
nized and respected when the Rincon de Bal- 
lena had originally been given to Bernal. 

I therefore think that the land of the pres- 
ent claimant has been correctly located as 
bounded by the Arroyo de los Frijoles on the 
south, and that the objections of the repre- 
sentatives of Castro to that survey must be 
overruled. 

It is to be regretted that a patent has al- 
ready been issued to the latter, founded on 
what I must consider an erroneous survey. 
But that survey was never submitted to this 
court, and the rights of the present claima"* 
must now be maintained, notwithstanding 
that the United States have erroneously pat- 
ented his land to another. When both shall 
have obtained patents, they will be in condi- 
tion to finally settle the controversy before 
the ordinary tribunals. 

The claimant also contends that there 
should be surveyed to him one league— not- 
withstanding, that to obtain that quantity, he 
may be compelled to go beyond the Butano 
creek. But we have seen that that creek is 
the southern boundary of Gonzales, who has 
the oldest grant, and it is clearly designated 
in the diseno of the claimant as the northern 
boundary of the latter. "Whether he can in 
any event cross that creek to obtain the re- 
quired quantity— or whether following the in- 
dications of the diseno, the boundary between 
the claimant and Gonzales, is to be taken to 
be a line drawn from the mouth of the creek, 
at right angles to the line of the coast and 
not following the creek, which enters the 
ocean at an acute angle, it would be clearly 
improper now to decide. For the Gonzales 
claim, though confirmed by the supreme 
court, has not been surveyed, and the bound- 
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ary between his rancho and that of the claim- 
ant, ought not be fixed until the rights of 
both grantees can be considered. 

An order in conformity with this opinion 
must be entered. 



Case No. 16,183. 

UNITED STATES v. RODRIGUEZ. 

[1 Cal. Law J. 361.] 

District Court, N. D. California. March 15, 
IS 62. 

Mexican Land G-uants — Location op Bounda- 
ries—Rejection op Souvey. 

OPINION OF THE COURT. When the 
first official survey of the land confirmed in 
this ease was before the court (Case No. 16,- 
181), it was excepted to on the part of the 
representatives of Simeon Castro, the grantee 
of the adjoining raneho on the south, because 
the southern boundary of the survey was fixed 
at the Arroyo de Frijoles instead of the Ar- 
royo Butano. It appeared that the rancho of 
Gonzales, lying immediately north of the 
rancho of the claimants, was clearly bounded 
on the south by the Butano. If, then, the 
same creek should be taken to be the north- 
ern boundary of the Castro rancho, the effect 
would be to leave n,o land whatever between 
the two ranehos to satisfy the grant to the 
claimants of the Rodriguez or Butano rancho. 
After fully examining the diseilos and grants 
in three cases, it was decided by the court 
that the northern boundary of the Castro 
grant, and, consequently, the southern bound- 
ary of the Rodriguez, was the Arroyo de 
Frijoles. It was also considered that the Ar- 
royo del Butano was the southern boundary 
of the Gonzales tract; and, as the claim of 
the latter had been confirmed to a tract one 
league in length by three-fourths of a league 
in breadth, he was, when the survey was 
submitted for approval, permitted to locate his 
land, running northward from the Butano 
creek, along the shore of the sea, and eastward 
so far as was necessary to complete the quan- 
tity granted. It resulted that, between his 
northern and southern boundaries and to the 
eastward of the line drawn for quantity, a 
strip of land was left, which, though within 
the exterior boundaries of the tract, was not 
included in the survey. It is this strip of 
land which the claimants in the present case 
propose to appropriate in satisfaction of their 
grant for one league. If this location be per- 
mitted, no part of the land delineated on the 
diseiio will be included. For the map evident- 
ly embraces a tract bounded by the Butano 
creek on the north and the Frijoles on the 
south, while the strip of land referred to lies 
wholly to the north of the Butano creek, and 
behind the tract, about one league long and 
three-fourths of a league wide, surveyed to 
Gonzales. 

It is contended that this location is in entire 
conformity with the language of the grant 
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and the decree. The land confirmed to the 
claimants being "one square league, bounded 
by the Rancho de Punta del Ano Nuevo (Cas- 
tro's rancho), the sierra, and the sea." But it 
will at once be perceived that under no con- 
struction of these calls, can the location con- 
tended for be permitted. For having ascer- 
tained, as was done in the previous decision, 
and at the instance of the claimants, the line 
of the Punta del Ano Nuevo grant, it only 
remained to locate one league of land bounded 
on the south by that line; on the east by the 
sierra and on the west by the sea. The north- 
ern boundary would thus be left to be deter- 
mined by quantity: provided (and the deter- 
mination of this point was expressly reserved) 
the survey could be permitted to cross the 
Butano creek. It Is evident that the southern 
line of the rancho being determined, the calls 
for the sierra and the sea become definite and 
restricted, and must be deemed to refer not 
to any portion of the sierra or the shores of 
the ocean, to be arbitrarily selected, but to 
such portions of them respectively, as would 
form an eastern and western boundary to a 
rancho, the southern boundary of which was 
a line of the Punta del Ano Nuevo rancho. 

In the brief originally submitted by the 
counsel for the claimants, in the case at bar, 
it was insisted that the boundaries of the 
tract were, on the south, the Arroyo de los 
Frijoles (claimed to be the line of the Ano 
Nuevo rancho). on the east, the mountain 
side; on the west, the ocean; and on the 
north, an east and west line, drawn one league 
south of the rancho of San Gregorio; that 
space being necessary to allow the location of 
the Gonzales tract, one league long by three- 
fourths in breadth, between the San Gregorio 
and the rancho of the claimants. 

By the claimant's own admission, there- 
fore, the southern boundary of his land must 
be the Arroyo de los Frijoles, or the line of the 
Castro rancho; and the eastern and western 
boundaries must be those portions of the sier- 
ra and of the seashore, lying contiguous to his 
southern boundary. 

It remains to be determined whether he can 
be permitted to cross the Butano creek for the 
quantity. If the disefio be accepted as a 
guide, it is apparent that the Butano creek 
was fixed as the northern boundary of the 
tract solicited. It is equally clear that the 
same creek was designated as the southern 
boundary of the Gonzales rancho, which was 
an older grant. It is said, however, that the 
grant was not made with reference to the 
disefio; and that the claimants ought not to 
be confined to the tract thereon delineated. 
The land was originally solicited by Romana 
Sanchez. In the petition it is described "as 
exhibited on the accompanying diseno, and as 
one league in length, and one-half a league 
in breadth." On the 29th September, 1837, 
this petition was referred to the administrator 
of the ex-mission of Santa Cruz for his report 
On the 11th October, 1837, Juan Gonzales re- 
ports that the land is vacant, and that it may 



be granted. On the 19th February, 1S38, the- 
governor grants to the interested party one 
square league "in the said locality, provisional- 
ly," while the necessary "proceedings are going 
on." After receiving a further report from 
the prefect of the First district, the governor, 
on the 9th September, 1838, makes a more 
formal grant of the land. In this it is recited 
that, "whereas Romana Sanchez has solicited, 
etc., the land known by the name of 'Butano/ 
as is shown in the expediente, I have eon- 
eluded to grant her the mentioned location, 
in extent one square league; said concession 
being understood to be provisional, and sub- 
ject to the approbation or disapprobation of 
the excellent deputation." 

On the 8th November, 1844, Jose Antonio 
Galindo, the son of Romana Sanchez, pre- 
sented a petition to Governor Micheltorena, in 
which, after setting forth that, since 1838, they 
had become possessed of a location known by 
the name of "Butano." under a provisional 
document, issued by his excellency's prede- 
cessor, he solicits a ratification of the respec- 
tive title, in order that he might obtain ju- 
dicial possession, etc. This petition, having 
been referred to Jimeno, the latter reports, in 
view of the favorable reports appearing in the 
expediente, that there is no obstacle to grant- 
ing the land, "having for boundaries precisely 
the rancho of the heirs of the deceased Simeon 
Castro." On the 13th November, 1844, the 
governor makes his decree of concession, de- 
claring Dona Ramon Sanchez owner of the 
location called "Butano," bordering on the 
rancho of the heirs of Don Simeon Castro, the 
sierra, and the sea. On the 14th November 
of the same year, the formal title was issued. 
In this it is recited that, "whereas Dofia Ra- 
mon Sanchez has solicited the ratification of 
the provisional title given to her from the year 
1838 for the traet of land granted her, called 
'Butano,' bordering on the rancho of the heirs 
of the deceased Simeon Castro, the serraina, 
and the sea, I have concluded to grant her the 
mentioned land," etc. The third condition de- 
clares the land granted to be one square 
league in extent 

It is plain from the proceedings and from 
the very language of the title that that instru- 
ment was intended merely as a ratification of 
the provisional concession of 1S3S; nor is there 
any reason to suppose any alteration of the 
boundaries of the tract provisionally conced- 
ed in 1838 was intended, except that it was to 
be limited on the south by the rancho of the 
heirs of the deceased Simeon Castro. To as- 
certain, therefore, what was the land, the 
title to which was ratified or made absolute 
by the grant of 1844, we must inquire what 
land was provisionally conceded in 1838. The 
provisional concession describes the land as 
"known by the name of 'Butano,' as is shown 
in the expediente." As the petition contained 
no description of the boundaries of the tract 
solicited, and the reports or informes make 
no mention of them, the only manner in which 
the expediente could have shown the tract 
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conceded was by the diseno "which accom- 
panied it and formed part of the expediente. 
We ire thus referred, unavoidably, to the 
diseuo to ascertain the limits of the tract 
known as "Butano," which the governor con- 
ceded, in 1838, and the title to which, without 
changing its name or alteration of boundaries, 
he granted, absolutely, in 1838. The diseno 
thus becomes a part of the grant in this as in 
other cases. 

It appears, however, that the extent of the 
land solicited is stated in the petition to be 
one league in length by one-half league in 
width. But the provisional concession and the 
final grant declare the land granted to be one 
square league. It appears, therefore, that the 
governor granted to the petitioner a tract 
twice as wide as that solicited, and, in view 
of this augmentation, he may have adopted 
the sierra as the eastern boundary, thereby 
including land .not embraced within the limits 
of the diseno. But I see no reason whatever 
to suppose that he intended, in any manner, 
to disturb the location of the northern bound- 
ary, which was plainly fixed on the diseno at 
the Butano creek, the same stream having 
been previously adopted as the southern 
boundary of the Gonzales rancho. It will be 
noticed that all the reports declare the land 
to be vacant. On the strength of these favor- 
able reports, Jimeno recommends that the pro- 
visional title be issued. But these reports 
would not have been made— especially that of 
Juan Gonzales, who, it is presumed, was the 
grantee of the rancho on the north— had it 
been by any one supposed that the grant of 
Butano would include any part of the land 
already granted to Gonzales himself. 

It has already been observed that by the 
terms of the grant the sierra forms the east- 
ern boundary. The diseno shows that the 
Butano creek was intended as a boundary only 
on the north. But in ascending this stream 
from the ocean it is found that its course is, 
for a considerable distance, about southeast; 
that is, it flows in a northwest direction— but 
on approaching the sierra it bends to the 
south, running for nearly half its entire length 
near the base of the sierra, and nearly parallel 
with it and with the seashore. This portion 
of the stream is not represented on the diseiio, 
neither does the sierra mentioned as the east- 
ern boundaiy appear upon it. If, then, the 
grant be limited by the Butano, the sierra will 
not be reached, nor will the quantity be ob- 
tained. 

It has, therefore, appeared to me on the 
whole, most just to adopt the Butano creek 
as the northern boundary only, so far as it is 
delineated on the diseno, and to permit the 
survey to be extended eastward for quantity 
to the sierra, notwithstanding that in so doing 
it will cross that portion of the Butano which 
runs near the base of, and parallel to the 
sierra. I think, therefore, that the official 
survey should be set aside; and that a new 
survey should be made, bounding the tract on 
the south by the Arroyo de los Frijoles, on 
27FED.CAS. — 56 



the west by the sea, on the north by the Ar- 
royo Butano, so far as the same is delineated 
on the diseno, and thence crossing that stream 
to the sierra, and on the east by the sierra, 
so as to include an area one square league in 
extent. 

[See Case No. 16,185, and note.] 



Case No. 16,183. 

UNITED STATES v. RODRIGUEZ. 

[1 Cal. Law J. 363.] 

District Court, N. D. California. July 11, 
1862. 

Mexican Lasd Grant — Location — Deficiency 
in Quantity. 

[There is no principle or authority for decree- 
ing to a grantee an equivalent for a deficiency 
" within his exterio** boundaries out of a sobrante 
(surplus or excess), accidentally found to ex- 
ist within the exterior boundaries of a neighbor- 
ing grant] 

BY THE COURT. In the opinions here- 
tofore delivered in this case [see Case No. 
16,185 and note] it was considered that the 
land granted to the claimant was bounded 
on the south by the Arroyo de los Frijoles, 
on the west by the sea, and on the east by 
the sierra. The northern boundary is not 
mentioned in the grant. But, as that instru- 
ment professes to be merely a ratification 
of a previous provisional concession, and as 
the provisional concession described the tract 
as the land of Butano, "as shown in the 
expediente," the map found in the expediente, 
and which constituted the only means of 
identifying the land provisionally granted, 
was referred to for the ascertainment of the 
northern boundaries. On this map the Ar- 
royo del Butano is clearly laid down as the 
northern boundary of the tract, the lands to 
the north of it being inscribed as those of 
Gonzales. On the diseno of Gonzales, the 
Butano is, in like manner, laid down as the 
southern boundary, and both the decree of 
concession and the grant describe his land as 
bounded by the rancho of Buelna, the sierra, 
the coast, and the Arroyo del Butano. 

There was much reason to contend that 
the grant to Gonzales, which was older than 
that to Rodriguez, was intended to embrace 
all the land within his external boundaries. 
The supreme court, however, seem to have 
thought that he should be restricted to 
three-fourths of a league, to be surveyed 
within his out-boundaries. But there can 
be no doubt that the external boundaries, 
within which his land was to be taken, were 
the rancho of Buelna, the sierra, the sea, 
and the Arroyo del Butano. On the diseno 
of Gonzales, the Butano is represented as 
flowing with a slight curve, from the sierra 
to the sea. On the diseno of Castro the 
arroyo supposed to be the Frijoles, is also 
delineated as flowing in a general westerly 
direction from the sierra to the sea. It 
appears, however, that the course of both of 
these creeks is, for some distance, not far 
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from parallel to the sierra, after which they 
deflect to the west, and fall into the ocean 
In such a manner as that their lower portions 
might be conveniently adopted as the north- 
ern and southern boundaries of the raneho. 
As the grant called for the sierra as the 
eastern boundary, and the quantity granted 
and confirmed was one square league, it ap- 
peared to me reasonable to adopt the Butano 
only so far as it could serve as a northern 
boundary to the raneho: and not, by follow- 
ing its course where it flows nearly parallel 
to the sierra, make it serve as the eastern 
boundary, also thus cutting off the grant 
from the sierra called for as boundary. The 
diseiio of Rodriguez represents neither the 
sierra nor the upper part of the Butano. It 
delineates a small and readily identified tract, 
between the two' streams and the ocean. But 
the petition which this disefio accompanied, 
was for a tract half a league in extent. The 
provisional grant was for a tract of one 
league, and the title which ratified was for 
one league bounded by the sea, the sierra, 
and the raneho of Castro, on the south. I 
therefore consider that in order to meet the 
call for the sierra, and to obtain, if possible, 
the quantity, the northern line should follow 
the Butano so far as it was delineated on 
the diseiio, where it was evidently intended 
to represent the northern boundary of the 
half league, originally solicited, and thence 
in a direct line to the sierra, crossing the 
Butano at or near the point where its course 
in ascending it deflects to the south, and be- 
comes parallel with the sierra. 

It is now sought to obtain the quantity, 
not by running from this point easterly to 
the sierra, but by turning abruptly to the 
north at nearly right angles to the course of 
the Butano, and parallel to the sea, to in- 
clude the sobrante of the Gonzales grant, left 
vacant by the restriction of the latter to a 
tract of only three-fourths of a league. The 
land so included is clearly within the ex- 
terior boundaries of Gonzales, and the survey 
would include a considerable portion of the 
Pescadero creek, represented on the Gon- 
zales diseno as flowing diagonally through 
nearly the centre of the tract. It would em- 
brace land always claimed by Gonzales, in- 
cluded within his boundaries delineated on 
his diseno, and to the whole of which there 
is much reason to suppose, as contended by 
his counsel, his title should have been con- 
firmed. That no portion of it could have 
been intended to be given by a subsequent 
grant to Rodriguez is manifest. His diseiio 
represents no part of it, but recognizes the 
land on the north of the Butano as belonging 
to Gonzales. His grant does not call for it, 
for it merely describes the land as bounded 
by the sierra, the sea, and the raneho of 
Castro. Gonzales reports that the land asked 
for by Rodriguez is vacant, which he as- 
suredly would not have done if it had been 
supposed to include any part of the "land 
previously granted to himself. 



I am unable to perceive on what principle, 
or by what authority, I can, in effect, decree 
an equivalent to Rodriguez for any deficiency 
of quantity within his exterior boundaries 
out of a sobrante accidentally found to result 
within the exterior boundaries of his neigh- 
bor. With respect to the southern bound- 
ary, it is to be observed that the Arroyo 
Frijoles was, at the urgent suggestion of the 
counsel for and owner of the Rodriguez 
claim, adopted as to the southern boundary 
of the latter and the northern boundary of 
the Castro grant. 

The lands of Castro unquestionably ex- 
tended from the sierra to the sea, and from 
the lands of Hilario Buelna, on the south, to 
an arroyo on the north. The arroyo was 
delineated on the diseno as running from 
the sierra to the sea. After much consider- 
ation it appeared to me that the arroyo in- 
tended was the Frijoles, notwithstanding 
that the grant called for the lands of Gon- 
zales as the northern boundary of Castro, 
and the Gonzales raneho was confessedly 
bounded by the Butano. Had the latter 
stream been adopted as the boundary of 
Castro, the effect would have been to exclude 
altogether the grant to Rodriguez, for the 
grants to Gonzales and Castro would have 
been coterminous. 

The Arroyo de los Frijoles having been 
thus adopted as the northern boundary of 
Castro, it became of necessity the southern 
boundary of Rodriguez, as required by the 
grant, and suggested in the report of Jimeno, 
who recommends the grant with the express 
understanding that "it is to be without 
prejudice to the rights of the heirs of the 
deceased Simeon Castro." It is now said that 
the Arroyo Frijoles in its upper portion is 
indistinctly traceable, and that it could not 
serve as a boundary in its whole course from 
the sierra to the sea. If this be so, it affords 
an argument against the adoption of that 
stream as the northern boundary of Castro, 
and it may justify the inference that the 
court should have taken the Butano as the 
boundary, thus excluding the Rodriguez 
grant altogether. But it hardly lies in the 
mouth of the present owner of both ranchos 
to make the objection, as the Frijoles was 
adopted as the dividing line between the 
ranchos at his suggestion, and in conformity 
with the agreement strenuously urged by 
himself. 

Assuming the decision of the court to be 
correct, and any other supposition would 
prevent any location whatever of the Rod- 
riguez claim, it is clear that the boundary 
of Castro was a stream flowing from the 
sierra to the sea, and, as that stream is de- 
cided to be the Frijoles, the latter must be 
adopted throughout its whdle extent. The 
survey should, therefore, be made by adopt- 
ing, as the true northern line of Castro, the 
Arroyo de los Frijoles from the sierra to the 
sea. If it should be found that the sierra 
cannot be reached by ascending the Frijoles, 
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then the stream is to be ascended to the 
point where it approaches nearest to the 
sierra, and the southern boundary is to be 
completed by a drawing. The eastern 
boundary is the sierra; his western bound- 
ary the sea, and his northern line will be 
run by following up the Butano as far as it is 
delineated on the diseno, which is supposed to 
be not far distant from the point where its 
course, in ascending it, deflects towards the 
south, and thence, in a straight line, to the sier- 
ra. If, within these boundaries the quantity 
cannot be obtained, it will be the not very un- 
usual case where the exterior boundaries 
contain less than the quantity supposed. If 
such should prove to be the fact, it is no 
doubt due to the extraordinary and unac- 
countable circumstance that the governor in 
this case appears to have granted twice the 
quantity of land solicited by the petitioner 
and delineated on his diseno, and in respect 
to which alone all the informes and reports 
were given. The survey herein directed will 
assume, substantially, the form of thatcerti- 
fied by the surveyor-general to be in accord- 
ance with the opinion of this court hereto- 
fore rendered. 

The surveyor-general, having made two 
plats since the opinion heretofore delivered, 
and the same having been informally sub- 
mitted for approval, though not filed in the 
clerk's office, and the interested parties hav- 
ing been informally heard in chambers, the 
above is intended as a supplemental opin- 
ion for the guidance of the surveyor-general, 
to be taken as a part and explanatory of the 
opinion heretofore delivered. Anything con- 
tained in the order heretofore made, sup- 
posed to be in'conflict with the views herein 
expressed, is to be taken as vacated and 
annulled. 

[The final decree locating the claim was af- 
firmed in 1 Wall. (GS U. S.) 582.] 
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1839, by Governor Alvarado, to Antonio Bu- 
elna, the husband of the claimant. Buelna, 
after obtaining nis grant, appears by the 
proofs to have occupied and cultivated his 
land and continued to live there with his 
family until his decease. The present claim- 
ant, his widow, seems to be his sole heir. 
The United States have taken an appeal in 
this case, but it is submitted to us as usual 
without argument, or the statement of any 
objection tc the validity of the claim. The 
genuineness of the grant seems to be fully 
proved, and the board have confirmed the 
claim according to a judicial measurement, 
which on a resurvey has been found to in- 
clude less than the quantity mentioned in 
the grant. We think the decree of the board 
should be affirmed. 



Case Wo. 16,184. 

UNITED STATES v. RODRIGUEZ et al. 

[Hoff. Land Cas. 82.] i 

District Court, N. D. California. Dec. Term, 
1855. 

Mexican Land Claims. 

No objection to this claim made by the Unit- 
ed States. 

[Claim by Maria Concepcion -Valencia de 
Rodriguez and others for the Rancho San 
Francisquito, containing three-fourths of a 
league of land in Santa Clara county; con- 
firmed by the board of land commissioners, 
and appeal taken by the United States.] 

S. W. Inge, U. S. Atty. 
Stanley & King, for appellees. 

HOFFMAN, District Judge. The grant in 
this case was made on the first day of May, 



i [Reported by Numa Hubert, Esq., and 
here reprinted by permission.] 
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UNITED STATES v. RODRIGUEZ. 

[Hoff. Land Cas. 170.] *■ 

District Court, N. D. California. June Term, 
1856. 

Mexican Land Grants — A-kchival Evidence — 
Possession. 

[Claim confirmed on evidence from the ar- 
chives, supported by long continued possession, 
though the original title was lost.] 

[Claim of Manuel Rodriguez to the Rancho 
Butano, being one league of laud in Santa 
Cruz county, California.] 

William Blanding, U. S. Atty. 
Jeremiah Clarke, for appellee. 

HOFFMAN, District Judge. The claim 
in this case was confirmed by the board, 
an appeal having been taken on the part of 
the United States, but the cause has been 
submitted to this court without argument, 
or the suggestion, on the part of the appel- 
lant, of any objection to the validity of the 
claim. The claimant, and those under whom 
he derives title, appear to have been in pos- 
session of the premises in question for near- 
ly twenty years; and though the original 
title delivered to the interested party has 
been recently lost, we agree with the board 
in considering the secondary evidence of its 
contents as sufficient. In all these cases, the 
evidence from the archives is perhaps even 
more satisfactory than that afforded by the 
production of an alleged original title; for 
the facilities for the commission of a for- 
gery of this single paper are far greater 
than are offered for the perpetration of the 
same crime, when numerous documents 
have to be forged and subsequently intro- 
duced among tlie archives. A list of the 
latter has long since been made, and no 
new expediente could now be placed 
amongst them without imminent risk of de- 
tection. In this case the record of the pro- 

i [Reported by Numa Hubert, Esq., and here 
reprinted by permission.] 
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ceedings is full and minute, and the char- 
acter of the documents and the number of 
the signatures afford intrinsic evidence of 
genuineness. If to this be added the fact 
of long continued possession, from a date 
anterior to the provisional grant, we are un- 
avoidably led to the conclusion that the 
grant must have issued at the time and in 
the terms alleged by the claimant We 
think a decree of confirmation should be 
entered. 

_ [The case was subsequently heard upon ob- 
3 o°?oo s ™ survey. See Oases Nos. 16,181- 
lb,lSd. The final decree locating the claim 
was affirmed in 1 Wall. (68 U. S.) 5S2.] 



UNITED STATES (RODRIGUEZ v.). See 
Case No. 16.181. 



Case No. 16,186. 

UNITED STATES v. ROELLE et al. 

[24 Int. Rev. Rec. 332; 6 Reporter, 550; 11 
Chi. Leg. News, 18.] i 

Circuit Court, N. D. Illinois. Oct., 1878. 

Violation of Internal Revenue Laws — Immu- 
nity to Pekson Charged with Crime ox Con- 
dition op Testifying for the Government- 
Effect of— Pardon. 

1. The court holds that the immunity promise 
to the "first batch" on condition that they testi- 
fy fully and truthfully in reference to a con- 
spiracy among certain officials, to defraud the 
government, must be carried out; that it is 
full and complete immunity, both civil and 
criminal. 

2. The pardon granted to certain persons of 
the second batch," does not relieve them from 
prosecution for the recovery of taxes assessed 
against them for violation of the revenue laws. 
Held, it is not competent for any officer of the 
government to donate or remit taxes due from 
the citizen under the laws of congress, for the 
collection of revenue. 

Mr. Justice Harlan has recently dispos- 
ed of numerous cases, in which the United 
States is a party, arising under the inter- 
nal revenue laws. They were spoken of 
in argument as "first batch" and "second 
batch" cases. The "second batch" cases 
were actions of debt on distillery and ware- 
housing bonds; breach, nonpayment of taxes. 
The "first-batch" cases comprised two ac- 
tions of debt for the recovery of taxes assess- 
ed, six informations for the condemnation of 
spirits and other property, for alleged vio- 
lations of the internal revenue laws, and two 
actions of debt for the recovery of the double 
tax penalty prescribed by that law for vi- 
olation of its provisions. In each of the cas- 
es for condemnation and to recover double 
tax penalty, it appears that the defendants 
filed an amended answer, as follows: "And 
the said claimants, by, etc., say 'actio non,' 
etc., because they say that heretofore, to wit: 
on the 27th of December, A. D. 1875, at Ohi- 



1 [6 Reporter, 550, contains only a partial 
report.] 
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eago, viz., at said Northern district of Illi- 
nois, the said plaintiff and the said claim- 
ants entered into an agreement by which it 
was, among other things, agreed that if the 
said claimants, Joseph Roelle and Anton 
Junker would testify on behalf of the plain- 
tiff, frankly and truthfully, when required, 
in reference to a conspiracy among certain 
government officials in the internal revenue 
service, and other parties then known to ex- 
ist, whereby the honest manufacture of dis- 
tilled spirits and the collection of taxes there* 
on had been rendered practically impossible, 
and should plead guilty of one eount in an 
indictment then pending against them in said 
district court, and should withdraw their 
pleas in certain condemnation cases then 
pending against their property in said dis- 
trict court, for the purpose only of insuring 
their good faith in so testifying on behalf of 
the plaintiff, the said plaintiff would recall 
any and all assessments under the internal 
revenue law then made against said claim- 
ants, and that no more assessments under 
said law should be made against said claim- 
ants and that no more proceedings against 
said claimants should be commenced on ac- 
count of violation of the internal revenue 
laws then passed, and that no penalties or 
forfeitures should in any manner be enforced 
or recovered against them and their prop- 
erty, and that all suits for penalties or for- 
feitures then pending against them and their 
property should be dismissed, and that full 
and complete immunity, both civil and crim- 
inal, should be granted to said claimants. 
And these claimants aver that the said Jo- 
seph Roelle and Anton Junker, and each of 
them have fully and faithfully performed 
said contract on their part; and they fur- 
ther aver that this suit is for the condem- 
nation and confiscation of their property, 
originally seized by the said plaintiff on the 
ground of said alleged violation of the inter- 
nal revenue laws on the part of the said 
claimants, alleged to have been committed by 
them prior to entering into said agreement, 
and is one of the suits which the said plain- 
tiff, under the terms of said agreement, fuily 
kept and performed on the part of said 
claimants as aforesaid, agreed to dismiss and 
discontinue; and that the prosecution of this 
suit is contrary to and in violation of said 
agreement entered into, as aforesaid, betweeu 
the said plaintiff and said claimants, and 
this these claimants are ready to verify; 
wherefore tney pray judgment if the plain- 
tiff ought to have his aforesaid action against 
them, etc " 

Replications were filed by the United 
States, denying that any such agreement as. 
that alleged had been made, and averring 
that the claimants had not fully and faith- 
fully performed the said alleged agreement, 
in manner and form as in their plea alleged. 
At the April term, 1878, of the district court, 
it appears that, by leave of court, the repli- 
cations filed in behalf of the government 
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were withdrawn and a general demurrer 
filed. At the June term, 187S, an order was 
entered in each of the six condemnation cas- 
es, in which it is stated that "the court doth 
find, both from the admissions made by said 
demurrer, and also from facts appearing up- 
on the records and within the judicial knowl- 
edge of the court, that said claimants were 
used as witnesses by the government in 
criminal cases against their associates, upon 
the promise and understanding that this case 
should no further be prosecuted. It is, there- 
fore, ordered by the court that said demur- 
rer be overruled, and this ease is dismissed, 
both by reason qf the defence set up in said 
pleas, and also because of the finding of the 
court, from the facts appearing on the record 
and within the judicial knowledge of the 
court, that the cause ought to be no further 
prosecuted by the plaintiff." From that or- 
der appeals in the "first batch" eases for the 
condemnation of property were taken to the 
circuit court. 

HARLAN, Circuit Justice, when announ- 
cing his decision, said: The demurrer ad- 
mits the agreement set out in the amended 
answer. It must, therefore, be taken as 
true that the authorities of the United States 
stipulated with the defendants, respectively, 
that no further proceedings should be com- 
menced against them on account of viola- 
tions of the internal revenue laws then pass- 
ed; that no penalties or forfeitures should 
in any manner be enforced or recovered 
against them and their property; that all 
suits for penalties and forfeitures then pend- 
ing against them and their property should 
be dismissed; and that full and complete 
immunity, both civil and criminal, should be 
granted to them. The consideration for this 
stipulation was, it must be assumed, that the 
defendants should testify, frankly and truth- 
fully, when required, in reference to a con- 
spiracy among certain government officials 
in the internal revenue service, and other 
parties, whereby the collection of taxes had 
been rendered practically impossible, should 
plead guilty to one count in an indictment 
then pending against them in the district 
court, and should withdraw their pleas in 
certain condemnation cases then pending 
against their property. Upon the demurrer 
it must be also taken as true that the sev- 
eral defendants have fully and faithfully 
performed the alleged agreement. 

Taking all these facts to be true, the ques- 
tion arises whether the order entered by the 
district court, that the condemnation causes 
be not further prosecuted, was authorized 
by law. The question thus presented is of 
the highest importance both to the govern- 
ment and to the citizen. It is by no means 
easy of solution. None of the authorities 
cited seemed to be directly in point, and the 
court has found much difficulty in reaching 
a conclusion entirely satisfactory to its own 
mind. Some light, however, is thrown upon 



the question by decisions in American courts. 

In Com. v. Brown, 103 Mass. 422, it appears 
that an indictment was returned charging 
Brown and Drake with assault and battery 
upon each other. Drake pleaded guilty, and 
Brown was tried and found guilty. Upon 
Brown's trial it appeared that the fight was 
by agreement, when Drake suddenly stabbed 
Brown with a knife. Brown immediately 
reported the facts to a police officer, on whose 
complaint Drake was brought before the mu- 
nicipal court for an assault on Brown with 
a knife. At the examination before the mu- 
nicipal court Brown appeared as a witness 
for the commonwealth, and Drake was held 
to bail for assault with a knife. Brown also 
appeared as awitness for the commonwealth, 
before the grand jury. Upon this evidence 
it was claimed that, as the commonwealth 
had accepted and used Brown as a witness, 
its faith was thereby pledged to protect him 
from harm by reason of his complicity in 
the offence set forth in the indictment The 
attorney general of the state responded that 
in prosecuting the defendant there was no 
breach of public faith, since "there was no 
promise whatever, express or implied, by 
any person authorized or unauthorized, that 
he should be exempt from prosecution." 
Chief Justice Chapman disposed of the case 
in the following brief opinion: "It does not 
appear that any express pledge was made to 
the defendant nor that any implied pledge 
was made to him by any one having author- 
ity to make it" A similar ruling was made 
in Com. v. Denehy, 103 Mass. 424. In the 
subsequent case of Com. v. Woodside, 103 
Mass. 594, it appears that the defendant was 
indicted for embezzlement of the property of 
his employer. He filed a plea in bar rely- 
ing upon certain facts, connected with his 
use by the commonwealth as a witness, as 
entitling him to be no further prosecuted. 
The supreme court of Massachusetts dispos- 
ed of the case in these words: "The facts 
set forth in the plea in bar do not constitute 
a pledge; nor do they in any way operate as 
a bar to sentence." 

The reports of these eases from the su- 
preme judicial court of Massachusetts, do 
not show what the decision would have been 
had the prosecution of the defendants di- 
rectly involved a violation of the pledge of 
those representing the government, and a 
breach of the public faith. But since the 
pleas in those cases were overruled partly 
upon the ground that there had been no 
agreement or promise, express or implied, of 
immunity from prosecution, it is not an un- 
reasonable inference that, had such agree- 
ment or promise been clearly established or 
admitted, the action of the court might have 
been such as to protect the defendant from 
the prosecution. Without discussing the mat- 
ter fully, the court has concluded in view 
of the circumstances attending these cases, 
and in order that these questions may be 
passed upon by the supreme court of the 
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United States, before further action upon the 
part of the prosecuting officers, to affirm the 
judgments in the six condemnation cases 
(Nos. 15,689-15,694). The district attorney 
can at once take one or all of these cases to 
the supreme court of the United States where 
it is not doubted, they will be advanced, if 
the attorney-general so desires. In ease 12,- 
893, for the recovery of the double tax penal- 
ty, the same principles should govern as in the 
condemnation cases. The trial of that case 
can await the result of the condemnation 
cases in the supreme court of the United 
States. The remaining cases of the "first 
batch," (14,169 and 14,170), being two ac- 
tions of debt for the recovery of taxes as- 
sessed, and all the cases of the "'second 
batch," (Nos. 13,345, 13,346, 13,566, 13,561, 
13,804, 13.803, 13,821, 14,167, and 14,173), be- 
ing actions of debt on distillery and ware- 
housing bonds for non-payment of taxes, rest 
altogether upon different grounds. In the 
"second batch" cases, the defendants pre- 
sent a petition averring an agreement be- 
tween tnem and the United Stares officials, 
conducting the suits, under which they claim 
exemption from the payment of the taxes 
sued for. As to four of the defendants, A. 
C. Hesing, Geo. S. Burroughs, Henry B. Mil- 
ler, and Simon Powell, a pardon was granted 
them the 21st of September, 1876, of certain 
offences for which they were prosecuted un- 
der the provisions of the Revised Statutes. 
It is claimed that the assessments of taxes 
against those defendants are based upon the 
violation of the internal revenue laws for 
which they were indicted. The prayer of 
the petition is that the court interpose and, 
to the end that the government may be com- 
pelled to keep its said alleged agreement, re- 
strain the further prosecution of these suits 
for taxes assessed. 

The prayer of the petitioners in these tax 
cases cannot be granted. It is not compe- 
tent for any officer of the government to 
donate or remit taxes due from the citizen 
under the laws passed by congress for the 
collection of revenue. Disputed claims for 
taxes may be compromised in the mode pre- 
scribed by law. These cases do not belong 
to that class. The pardon of certain crimi- 
nal offences granted to the four defendants, 
heretofore specially named, does not pur- 
port to relieve those parties from taxes as- 
sessed or due under the provisions of law. 
The power conferred upon the president to 
grant pardons or remit fines and forfeitures 
does not embrace the power to relieve from 
the payment of taxes. Nor did he assume to 
exercise such power. Congress alone can do 
that. It might perhaps confer such power 
upon some department or officer of the gov- 
ernment, but it has not done so. 

Let the demurrer of the government to the 
pleas in Nos. 14,169 and 14,170 be sustained, 
and the petition of defendants in cases Nos. 
13,345, 13.346, 13,561, 13,566, 13,804, 13,805, 
13,821, 14.167, and 14,173, is denied. 
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Relations op Government to Indian Tribes — 
Criminal Jurisdiction of Federal Courts — 
Statctes and Treaties — Adopted White 

Man. 

* 

1. The United States have adopted the prin- 
ciple originally established by Jiuropean na- 
tions, namely, that the aboriginal tribes of In- 
dians in North America are not regarded as 
the owners of the territories which they re- 
spectively occupied. Their country was divided 
and parcelled out as if it had been vacant and 
unoccupied land. 

2. If the propriety of exercising this power 
were now an open question, it would be one for 
the lawmaking and political department of the 
government, and not the judicial. 

3. The Indian tribes residing within the ter- 
ritorial limits of the United States are subject 
to their authority, and where the country oc- 
cupied by them is not within the limits of any 
one of the states, congress may, by law, pun- 
ish any offence committed there, no matter 
whether the offender be a white man or an 
Indian. 

4. The 25th section of the act of the 30th 
June, 1834 [4 Stat. 729], extends the laws of 
the United States over the Indian country, 
with a proviso that they shall not include pun- 
isment for "crimes committed by one Indian 
against the person or property of another In- 
dian." 

5. This exception does not embrace the case 
of a white man, who, at mature age, is adopted 
into an Indian tribe. He is not an "Indian," 
within the meaning of the law. 

6. The treaty with the Cherokees, concluded 
at New Echota, in 1835 [7 Stat. 478], allows 
the Indian council to make laws for their own 
people or such persons as have connected them- 
selves with them. But it also provides, that 
such laws shall not be inconsistent with acts 
of congress. The act of 1834, therefore, con- 
trols and explains the treaty. 

7. It results from these principles, that a plea 
set up by a white -nan, alleging that he had 
been adopted by an Indian tribe, and was not 
subject to the jurisdiction of the circuit court 
of the United States, is not valid. 

At the April term, 1845, of the said cir- 
cuit court, the grand jury indicted William 
S. Rogers for the murder of Jacob Nichol- 
son. Both Rogers and Nicholson were al- 
leged in the indictment to be "white men 
and not Indians." The offence was charged 
to have been committed within the jurisdic- 
tion of the court, that is to say, in that part 
of the Indian country west of the state of 
Arkansas, that is, bounded north by the 
north line of lands assigned by the Osage 
tribe of Indians, produced east to the state 
of Missouri, west by the Mexican posses- 
sions, south by Red river, and east by the 
west line of the now state of Arkansas and 
the state of Missouri, the same being terri- 
tory annexed to the said district of Arkan- 
sas, for the purposes in the act of congress 
in that behalf made and provided. 

i [Reported by Samuel H. Hempstead, Esq.] 
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The defendant filed the following plea: 
"And the defendant in his own proper per- 
son, comes iDto court, and, having heard the 
said indictment read, says, 'that the court 
ought not to take further cognizance of the 
said prosecution, because, he says, hereto- 
fore, namely, on the day of November, 

1836, he then being a free white man and 
a citizen of the United States, and having 
been born in the said United States, volun- 
tarily and of his free will removed to the 
portion of the country west of the state 
of Arkansas, assigned and belonging to the 
Cherokee tribe of Indians, and did incorpo- 
rate himself with said tribe, and from that 
time forward became and continued to be 
one of them, and made the same his home, 
without any intention of returning to the 
said United States; and that afterwards, 

namely, on the day of November, 1836, 

he intermarried with a Cherokee Indian 
woman, according to their forms of mar- 
riage, and that he continued to live with 
the said Cherokee woman, as his wife, until 
September, 1843, when she died, and by her 
had several children, now living in the 
Cherokee Nation, which is his and their 
home. And the defendant further says, that 
from the time he removed, as aforesaid, he 
incorporated himself with the said tribe of 
Jndians, as one of them, and was and is so 
treated, recognized, and adopted by said 
tribe and the proper authorities thereof, and 
exercised and exercises all the rights and 
privileges of a Cherokee Indian in said tribe, 
and was and is domiciled in the country 
aforesaid; that before and at the time of 
the commission of the supposed crime, if 
any such was committed, namely, in the 
Indian country aforesaid, he the defendant, 
by the acts aforesaid, became and was, and 
still is, a Cherokee Indian, within the true 
intent and meaning of the act of congress 
in that behalf provided. And the said de- 
fendant further says, that the said Jacob 
Nicholson, long before the commission of 
said crime, if any such was committed, al- 
though a native born free white male cit- 
izen of the United States, had settled in 
the tract of country assigned to said Chero- 
kee tribe of Indians, west of the state of 
Arkansas, without any intention of return- 
ing to said United States; that he intermar- 
ried with an Indian Cherokee woman, ac- 
cording to the Cherokee form of marriage; 
that he was treated, recognized, and adopt- 
ed by the said tribe as one of them, and en- 
titled to exercise and did exercise all the 
rights and privileges of a Cherokee Indian, 
and was permanently domiciled in said In- 
dian country as his home up to the time of 
his supposed murder. And the defendant 
further says, that by the acts aforesaid, he, 
the said Jacob Nicholson, was a Cherokee 
Indian at the time of the commission of the 
said supposed crime, within the true intent 

and meaning of the act of congress in that 
behalf made and provided. Wherefore, the 
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defendant says, that this court has no juris- 
diction to cause the defendant to make a 
further or other answer to said bill of indict- 
ment, for said supposed crime alleged in the 
bill of indictment. And the defendant prays 
judgment, whether he shall be held bound 
to further answer said indictment." 

To this plea the district attorney of the 
United States filed the following demurrer: 
"And the said United States, by Samuel H. 
Hempstead, district attorney, come and say, 
that the said first plea of the defendant to 
the jurisdiction of this honorable court is in- 
sufficient in law, and that by reason of any 
thing therein contained,, this court ought not 
to refuse to entertain further jurisdiction 
of the crime in said bill of indictment al- 
leged. And the following causes of demur- 
rer are assigned to said plea: (1) That a 
native born citizen of the United States can- 
not expatriate himself so as to owe no al- 
legiance to the United States without some 
law authorizing him to do so. (2) That no 
white man can rightfully become a citizen 
of the Cherokee tribe of Indians, either by 
marriage, residence, adoption, or any other 
means, unless the proper authority of the 
United States shall authorize such incorpora- 
tion. (3) That the proviso of the act of con- 
gress relating to crimes committed by one 
Indian upon the property or person of an- 
other Indian, was never intended to em- 
brace white persons, whether married and 
residing in the Indian nation or not." And, 
upon the argument of the said demurrer, 
by S. H. Hempstead, Dist. Atty., for the 
United States, and B. L. Johnson, for the 
prisoner, the following questions arose, and 
were propounded for the decision of the 
court; but the judges being divided in opin- 
ion upon the same, upon motion, ordered 
that they be entered of record, and certified 
to the next term of the supreme court of the 
United States for its opinion and decision 
thereupon: 

(1) Was it competent for the accused, be- 
ing a citizen of the United States, either un- 
der the fourth clause of section 8, art. 1, of 
the constitution of the United States, or un- 
der any act of congress passed in virtue of 
the constitution of the United States, upon 
the subject of naturalization, or in virtue of 
any admission, obligation, or duty, incum- 
bent upon the government of the United 
States and implied by the said clause, sec- 
tion, and article of the constitution; or any 
of the said acts of congress in reference to 
citizens of the United States, or to foreign 
governments, their subjects or citizens, up- 
on the authority of the will and act of the 
accused, and without any form, mode, or 
condition prescribed by the government of 
the United States, to divest himself of his 
allegiance to that government, and of his 
character of citizen of the United States? 

(2) Could the accused, as a citizen of the 
United States, or a resident within the same, 
possess the right or the power resulting 
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from the nature and character of the civil 
and political institutions of the United 
States, or as appertaining to, and inherent 
in, him as a free moral and political agent, 
or derived to him from the law of nature 
or from the law of nations, founded either 
upon natural right or upon convention, vol- 
untarily and entirely put off his allegiance 
to, and his character of citizen of, the Unit- 
ed States, and transfer that allegiance and 
citizenship to any other government, state, 
or community? 

(3) Gould the tribe of Indians residing 
without the limits of any one of the states, 
hut within the territory of the United States, 
as set forth in the pleadings in this prosecu- 
tion, and designated as the Cherokee Tribe, 
and also as the Cherokee Nation, and by 
whom the accused alleges that he has been 
adopted, be held and recognized in reference 
to the government and under the laws of 
the United States as a separate and distinct 
government or nation possessing political 
rights and powers such as authorize them to 
receive and adopt, as members of their state, 
the subjects or citizens of other states or 
governments, with the assent of such sub- 
jects or citizens, and particularly the cit- 
izens of the United States, and thereby to 
sever their allegiance and citizenship from 
the states or governments to which they 
previously appertained, and to naturalize 
such subjects or citizens, and make them 
exclusively or effectually members, sub- 
jects, or citizens of the said Indian tribe, 
with regard to civil and political rights and 
obligations? 

(4) Could the accused, by any act or as- 
sent of his own combined with the acts, 
authority, or assent of the above-mentioned 
tribe, residing within the territory aforesaid, 
so change and put off his character, rights, 
and obligations as a citizen of the United 
States, as to become, in his social, civil, and 
political relations and condition a Cherokee 
Indian? 

(5) Does the 25th section of the act of 
congress of the 30th June, 1834, entitled 
"An act to regulate trade and intercourse 
with the Indian tribes, and to preserve the 
peace of the frontiers," and the proviso to 
that section limit the operation of the said 
act, and give effect to the said proviso, as 
to instances of crimes committed by natives 
of the Indian tribes of full blood, against 
native Indians of full blood only; or do the 
said section and proviso have reference also 
to Indians, natives, or others adopted by 
and permanently resident within the Indian 
tribes; or have they relation to the progeny 
of Indians by whites or by negroes, or of 
whites or negroes by Indians, born or per- 
manently resident within the Indian tribes 
and limits, or to whites, or free negroes born 
and permanently resident within the In- 
dian tribes and limits, or to whites and free 
negroes owned as slaves, and resident with- 
in the Indian tribes, whether procured by 
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purchase or there born the property of In- 
dians? 

(6) Does the plea interposed by the ac- 
cused in -this prosecution, the facts whereof 
are admitted by the demurrer, constitute a 
valid objection to the jurisdiction of this 
court? 

The 25th section of the act of 1834, re- 
ferred to in the fifth point certified, enacts 
as follows: "That so much of the laws of 
the United States as provides for the pun- 
ishment of crimes committed within any 
place within the sole and exclusive juris- 
diction of the United States shall be in force 
in the Indian country; provided, that the 
same shall not extend to crimes committed 
by one Indian against the person or prop- 
erty of another Indian." 

The defendant moved the court for an or- 
der to discharge him from imprisonment, on 
the ground that the court were divided in opin- 
ion on his plea to the jurisdiction; but the court 
overruled the motion, and remanded him to 
the custody of the marshal. 

[Decision of supreme court on the ques- 
tions certified:] 



TANEY, Circuit Justice. This case has been 
sent here by the circuit court of the United 
States for the district of Arkansas, under a 
certificate of division of opinion between the 
justices of that court. It appears by the rec- 
ord, that William S. Rogers, a white man, 
was indicted in the above-mentioned court 
for murder, charged to have been committed 
upon a certain Jacob Nicholson, also a white 
man, in the country now occupied and allot- 
ted by the laws of the United States to the 
Cherokee Indians. The accused put in a 
special plea to the indictment, in which he 
avers that, having been a citizen of the Unit- 
ed States, he, long before the offence char- 
ged is supposed to have been committed, 
voluntarily removed to the Cherokee country 
and made it his home, without any intention 
of returning to the United States; that he in- 
corporated himself with the said tribe of In- 
dians as one of them, and was so treated, 
recognized, and adopted by the said tribe, 
and the proper authorities thereof, and ex- 
ercised all the rights and privileges of a 
Cherokee Indian in the said tribe, and was 
domiciled in their country; that by these 
acts he became a citizen of the Cherokee 
Nation, and was, and still is, a Cherokee In- 
dian, within the true intent and meaning of 
the act of congress in that behalf made and 
provided; that the said Jacob Nicholson had 
in like manner become a Cherokee Indian, 
and was such at the time of the commission 
of the said supposed crime, within the true 
intent and meaning of the act of congress in 
that behalf made and provided; and that, 
therefore, the court had no jurisdiction to 
cause the defendant to make a further or 
other answer to the said indictment. This is 
the substance of the plea, and to this plea 
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the attorney for the United States demurred, 
setting down the causes of demurrer, 'which 
.appear in the foregoing statement of the 
■case. 

Several questions have been propounded by 
the circuit court, which do not arise on the 
plea of the accused, and some of them we 
think cannot be material in the decision of 
the case, and need not, therefore, be answer- 
ed by this court. The country in which the 
<jrime is charged to have been committed is 
.a part of the territory of the United States, 
and not within the limits of any particular 
state. It is true that it is occupied by the 
tribe of Cherokee Indians. But it has been 
assigned to them by the United States as a 
place of domicil for the tribe, and they hold 
and occupy it with the assent of the United 
States, and under their authority. The na- 
tive tribes who were found on this continent 
at the time of its discovery have never been 
acknowledged or treated as independent na- 
tions by the European governments, nor re- 
garded as the owners of the territories they 
respectively occupied. On the contrary, the 
whole continent was divided and parcelled 
out, and granted by the governments of Eu- 
rope as if it had been vacant and unoccu- 
pied land, and the Indians continually held 
to be, and treated as, subject to their domin- 
ion and control. It would be useless at this 
<lay to inquire whether the principle thus 
adopted is just or not; or to speak of the 
manner in which the power claimed was in 
many instances exercised. It is due to the 
United States, however, to say, that while 
they have maintained the doctrines upon this 
subject, which had been previously estab- 
lished by other nations, and insisted upon 
the same powers and dominion within their 
territory, yet from the very moment the gen- 
ial government came into existence to this 
Time, it has exercised its power over this un- 
fortunate race in the spirit of humanity and 
justice, and has endeavored by every means 
in its power to enlighten their minds and in? 
crease their comforts, and to save them, if 
possible, from the consequences of their own 
vices. But had it been otherwise, and were 
the right and the propriety of exercising this 
power now open to question, yet it is a ques- 
tion for the lawmaking and political depart- 
ment of the government, and not for the ju- 
dicial. It is our duty to expound and exe- 
cute the law as we find it, and we think it 
too firmly and clearly established to admit 
of dispute, that the Indian tribes residing 
within the territorial limits of the United 
■States, are subject to their authority, and 
where the country occupied hj them is not 
within the limits of one of the United States, 
congress may, by law, punish any offence 
■committed there, no matter whether the of- 
fender be a white man or an Indian. Conse- 
quently, the fact that Rogers had become a 
member of the tribe. Cherokees, is no objec- 
tion to the jurisdiction of the court and no 
•defence to the indictment, provided the ease 



is embraced by the provisions of the act of 
congress of the 30th June, 1834, entitled 
"An act to regulate trade and intercourse 
with the Indian tribes, and to preserve the 
peace of the frontiers." By the 25th section 
of that act, the prisoner, if found guilty, is 
undoubtedly liable to punishment, unless he 
comes within the exception contained in the 
proviso, which is, that the provisions of that 
section "shall not extend to crimes commit- 
ted by one Indian against the person or 
property of another Indian." And we think 
it very clear, that a white man, who, at ma- 
ture age, is adopted in an Indian tribe, does 
not thereby become an Indian, and was not 
intended to be embraced in the exception 
above mentioned. He may, by such adop- 
tion, become entitled to certain privileges in 
the tribe, and make himself amenable to 
their laws and usages. Yet he is not an In- 
dian; and the exception is confined to those 
who, by the usages and customs of the In- 
dians, are regarded as belonging to their 
race. It does not speak of members of a 
tribe, but of the race generally,— of the fam- 
ily of Indians; and it intended to leave them 
both, as regarded their own tribe, and other 
tribes also, to be governed by Indian usages 
and customs. And it would, perhaps, be 
found difficult to preserve peace among them 
if white men of every description might, at 
pleasure, settle among them, and, by procur- 
ing an adoption by one of the tribes, throw 
off all responsibility to the laws of the Unit- 
ed States, and claim to be treated by the 
government and its officers as if they were 
Indians born. It can hardly be supposed 
that congress intended to grant such exemp- 
tions, especially to men of that class who 
are most likely to become Indians by adop- 
tion, and who will generally be found the 
most mischievous and dangerous inhabitants 
of the Indian country. 

It may have been supposed that the treaty 
of New Eehota, made with the Cherokees in 
1835, ought to have some influence upon the 
construction of this act of congress, and ex- 
tend the exception to all the adopted mem- 
bers of the tribe. But there is nothing in 
the treaty in conflict with the construction 
we have given to the law. The fifth article 
of the treaty stipulates, it is time, that "the 
United States will secure to the Cherokee 
Nation the right, by their national councils, 
to make and carry into effect such laws as 
they may deem necessary for the govern- 
ment and protection of the persons and prop- 
erty within their own country, belonging to 
their people, or such persons as have con- 
nected themselves with them. But a pro- 
viso immediately follows, that such laws 
shall not be inconsistent with the constitu- 
tion of the United States, and such acts of 
congress as had been or might be passed 
regulating trade and intercourse with the 
Indians. Now the act of congress under 
which the prisoner is indicted, had been pass- 
ed but a few months before, and this proviso 
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in the treaty shows that the stipulation 
above mentioned was not intended or under- 
stood to alter in any manner its provisions, 
or affect its construction. Whatever obliga- 
tions the prisoner may have taken upon him- 
self by becoming a Cherokee by adoption, 
his responsibility to the laws of the United 
States remained unchanged and undiminish- 
ed. He was still a white man of the white 
race, and therefore not within the exception 
in the act of congress. 

We are, therefore, of opinion, that the mat- 
ters stated in the plea of the accused do not 
constitute a valid objection to the jurisdic- 
tion of the court, and that, if he is found 
guilty upon the indictment, he is liable to 
the punishment provided by the act of con- 
gress before referred to, and is not within 
the exception in relation to Indians. 2 And 
we shall direct this opinion to be certified to 
the circuit court as the answer to the sev- 
eral questions stated in the certificate of 
division. We abstain from giving a specific 
answer to each question, because, as we have 
already said, some of them do not appear 
to arise out of the case, and upon questions 
of that description, we deem it most advisa- 
ble not to express an opinion. [4 How. (45 
IT. S.) 567J 
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UNITED STATES v. ROGERS et al. 

[10 Int. Rev. Rec. 206.] 

District Court, E. D. New York. Dec, 1869. 

Isteksal Revenue — Whiskey Tax. 

This suit was brought to recover the amount 
due on a distiller's bond. The evidence show- 
ed that [Henry] Rogers carried on the business 
of a distiller during the months of October and 
November, 186S. The assessor's returns showed 
that his unpaid taxes amounted to $22,517.26. 
This was not disputed on the part of the de- 
fense, and a verdict for that amount was di- 
rected to be rendered for the government. 
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UNITED STATES v. ROGERS et al. 

[3 Sumn. 342.] i 

Circuit Court, D Rhode Island. June Term, 
1838. 

Whale Fisheries — Rekistehed Vessel — Revolt 
of Seamen. 

1. By the act of 1793, c. 52 [1 Story's Laws, 
285; 1 Stat. 305, c 8], no registered ship or ves- 
sel can, while she remains registered, engage in 
the whale fisheries; but she must surrender 
her register, and be enrolled and licensed for the 
fisheries. 

2. The act of 1835, c. 40 [4 Stat. 775], pro- 
vides that "if any one or more of the crew of 
an American ship or vessel, on the high seas, 

2 Rogers was never tried, having been after- 
wards drowned in the Arkansas river, in at- 
tempting to make his escape. 

i [Reported by Charles Sumner, Esq.] 



&c, shall endeavor to make a revolt," &c. t he 
and they shall, on conviction, be punished as 
provided in the act. Held, that a ship, engaged 
in a whaling voyage, without having surrender- 
ed her register, or taking out an enrollment and 
license, pursuant to the act ot 1793 (chapter 
52), was not an American ship, within the pur- 
view of the act of 1835 (chapter 40), and that 
an indictment wouid not hold, under this act, 
against the crew, for an endeavor to make a re- 
volt. 
[Cited in U. S. v. Almeida, Case No. 14,433.] 
[Cited in People v. Tyler, 7 Mich. 225.] 

Indictment against the defendants [William 
Rogers and others] for an endeavor to com- 
mit a revolt, on the 10th of May, 183S, on 
board of the brig Troy, belonging to Bristol 
(Rhode Island), alleged to be a registered 
ship, owned by certain citizens of the United 
States, named in the indictment, and the de- 
fendants being seamen in and on board there- 
of, against the act of March 3, 1835, c. 40 [4 
Stat. 775]. Plea, not guilty. 

At the trial it was admitted by R. W. 
Greene, the district attorney, that the brig 
was, at the time when the supposed offence 
was committed (May, 1S38), engaged in a 
whaling voyage, and her crew were, by the 
shipping articles, in the same year shipped for 
a whaling voyage. The ship's register was 
dated in 1833, and the voyage was undertaken 
without any surrender of the register, or tak- 
ing out an enrollment and license pursuant 
to the act *>f 18th February, 1793, c. 52 [1 
Story's Laws 2S5; 1 Stat. 305, c. 8], for en- 
rolling and licensing vessels employed in the 
coasting trade and fisheries. 

Upon this statement, which was agreed to- 
be the truth of the case, the court suggested 
a doubt, whether the offence (if any) was, 
under ^e circumstances, within the purview 
of the statute; and the case was spoken 
to by- 
Mr. Greene, U. S. Dist. Arty. 
Randolph and Pearce, for defendants. 

Before STORY, Circuit Justice, and 
SPRAGUE, District Judge. 

STORY, Circuit Justice. I am unable to- 
persuade myself, that the present indictment 
is maintainable, under the circumstances. 
The act of 1835 (chapter 40) provides that "if 
any one or more of the crew of an American 
ship or vessel, on the high seas, &c, shall en- 
deavor to make a revolt," he and they shall, 
on conviction, be punished as provided in the 
act. To bring the case within the statute, the 
voyage, for which the seamen are shipped, 
must be a lawful one, and they must, at the 
time, be of the "crew" of an American ship 
or vessel; and of course there must exist a 
lawful relation between them and the master. 
The statute of 1793, c. 52, § 1 [1 Story's Laws- 
285; 1 Stat. 305, c. 8], enacts, that such ships 
or vessels as are enrolled and licensed accord- 
ing to the provisions of that act, "and none 
others shall be deemed ships or vessels of the 
United States, entitled to the privileges of 
ships engaged in the coasting trade or fish- 
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eries;" and the whale fisheries are expressly 
within the purview of the act, as is abundant- 
ly seen in the form of the license prescribed 
by the fourth section. Now, it seems plain 
to me, that no registered ship is entitled to 
carry on the whale fisheries, as an American 
ship, or is entitled to the privileges of an 
American ship, under the statute of 1793, c. 
32 [8], The third section declares, that it 
shall be lawful for the collectors of the sev- 
eral districts, to enroll and license any ship 
or vessel that may be registered, upon such 
registry being given up, or to register any ship 
or vessel, that may be enrolled, upon such 
enrolment and license being given up. And 
the sixth section treats every ship or vessel 
not so enrolled or licensed, and found en- 
gaged in the trade, as liable to pay the same 
fees and tonnage in every port of the United 
States, as ships or vessels not belonging to a 
citizen or citizens of the United States; and, 
under certain circumstances, the ship or ves- 
sel and its lading become liable to forfeiture. 
My opinion, therefore, is, that this ship can- 
not be deemed an American ship, within the 
sense of the third section of the statute of 
1835 (c.40),on which this indictment is found- 
ed; and the crew; are not the crew of such an 
American ship or vessel as are contemplated 
by the act. On this ground the indictment 
would fail upon the facts. Indeed, my im- 
pression is, that, upon the manifest intent of 
the act of 1793, c. 52 [8], no registered ship or 
vessel can, while she remains registered, en- 
gage in the whale fisheries; but she must sur- 
render her register, and be enrolled and li- 
censed for the fisheries. And that if she 
should be found engaged in such fisheries 
without such enrolment and license, at least, 
if she has on board any article of foreign 
growth and manufacture, or distilled spirits, 
other than sea stores, she would be forfeited. 
The main purposes of the act would be utterly 
frustrated upon any other construction, and 
the main securities and privileges of the trade 
be defeated. 

The district judge concurred in opinion that 
the facts did not support the indictment; and 
thereupon the district attorney entered a nolle 
prosequi. 
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UNITED STATES v. ROLAND. 

[1 Oal. Law J. 298.] 

District Court, N. D. California. 1863.1 

Mexican Land Grant— Genuineness op Titulo 
— Evidence. 

[1. "Where no map was presented or informes 
obtained, and the titulo purports to have been 
issued on the same day that the borrador was 
drawn, the fact that the description of the land 
in the former is much more specific than that 
in the latter is strong evidence adverse to the 
genuineness of the titulo.] 

l [Affirmed in 7 Wall. (74 U. S.) 743.] 



[2. The fact that the governor's signature to 
the alleged titulo, testimonio, and order for 
extension, are in a style rarely, if ever, used 
by him, and different from his signature affixed 
to similar documents on the same date, tends 
to show that such papers are forgeries.] 

[3. The fact that the journals of the depart- 
mental assembly show that that body was not 
in session at the date on which the testimonio 
states that the grant was approved by it is 
strong evidence that the grant is not genuine.] 

[4. Proof that four days after the date of the 
alleged grant by the governor of eleven leagues 
he granted another nine leagues to the same 
persons tends to show that the former grant 
is not genuine.] 

On appeal from the board of land commis- 
sioners. 

Claim for eleven square leagues at the junc- 
tion of the San Joaquin and Stanislaus rivers. 
Rejected, August 4, 1862. 

HOFFMAN, District Judge. The claimant 
has produced, in support of his title, an ex- 
pediente from the archives. This document 
contains a petition, marginal order that the 
title issue, decree of concession, and the bor- 
rador or draft of the title to be issued to the 
party interested. This expediente is found 
in the archives, and is noted on the indexes 
of Hartnell and Mr. Carey Jones. The claim- 
ant has also produced the title paper alleged 
to have been delivered to him— a testimonio 
or certificate of approval by the departmental 
assembly— and a petition for an extension of 
time to fulfill the conditions of the grant, with 
a marginal order of the governor granting the 
request. It is not pretended that the land 
was occupied, or any attempt made to per- 
form the conditions of the grant, until Sep- 
tember, 1847, when the claimant caused some 
cattle and horses to be placed upon it. 

The claim was rejected by the board. 

It is contended, on the part of the United 
States: (1) That the title paper produced by 
the party, the testimonio of approval by the 
departmental assembly, and the petition, and- 
order for the extension of time, are not genu- 
ine; and (2) that the grant was abandoned, — 
the claimant having, four days after its date, 
asked for and obtained another grant for a 
different tract of land. 

On examining the expediente we are struck 
by the circumstance that the petition of Ro- 
land, the marginal order that the title issue, 
the decree of concession, and the borrador of 
the grant are all dated on the same day, May 
2d. The approval of the assembly is dated 
May 4th, and the order for an extension May 
5th. No map was presented with the peti- 
tion—no informes were required or obtained; 
and the whole proceeding, from its inception 
to its completion, was consummated within 
the short space of three days. 

It has not been urged on the part of the 
United States that the mere faet that no in- 
formes were asked for, or investigations made, 
as to the qualifications of the petitioner, the 
situation of the land, etc., is fatal to the 
grant; although the decision of the supreme 
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court in the Case of Cambuston, 20 How. [Gl 
XL S.] 63, might seem to justify the position 
that the preliminary steps, made requisite by 
the law of 1824 and the regulations of 1828, 
must necessarily be taken by the governor to 
■enable him to make the grant. But, at all 
events, the absence of an important part of 
such proceedings, and the evident haste, if 
not recklessness, with which they appear to 
have been conducted, are fitted to suggest a 
doubt as to whether the governor was acting 
in the bona fide exercise of the powers con- 
fided to him by the colonization laws. The 
land was in a remote wilderness, uninhabited 
by reason of hostile Indians, so little known 
that the petitioner could only describe it as 
eleven leagues on the banks of the rivers 
Stanislaus and San Joaquin, and was unable 
to delineate it on a map. No inquiries are 
made as to his intention or ability to occupy 
so large a tract; and, within three days of 
the date of the grant, the governor allows him 
an indefinite extension of time for its occu- 
pation and cultivation. The grant purports 
to have been made by Pico (as was observed 
by the supreme court, with respect to the 
grant to Cambuston) "near the time when the 
government of the territory passed from his 
hands; and, indeed, during the heat and 
struggle of the controversy by which his pow- 
er was finally overthrown." The grantee 
seems to have had no special claim upon the 
bounty of the government, and had already 
obtained, jointly with another, a grant for four 
leagues of land. All these circumstances ren- 
der it difficult to believe that the governor, if 
he made the grant, was bona fide, exercising 
the powers confided to him, and fairly aud 
faithfully endeavoring to carry out the policy 
of the Mexican laws of colonization. 

But the objections of the United States to 
this grant are of a more specific nature: 

1. In the borrador or draft found in the 
expediente, the land is described as "eleven 
leagues, situated on the banks of the rivers 
Stanislaus and San Joaquin." The title pa- 
pers produced by the party direct, in the 
third condition, "that the measurement of the 
eleven leagues shall be on the banks of the 
Stanislaus, of the width of one league, com- 
mencing where the two rivers join." The 
fact that the borrador differs in phraseology 
from the titulo is not, of itself, conclusive; for 
slight discrepancies of this kind sometimes oc- 
cur in cases of undoubted genuineness. But, 
in this case, the description in the borrador 
is evidently taken from the petition, and, as 
no map was presented, or informes obtained, 
and the grant issued on the same day, the 
governor had neither time nor means to ob- 
tain more accurate information. It is a little 
singular that the titulo, if drawn at the same 
time, should be so much more specific in its 
designation of the tract; and it serves to con- 
firm the theory of the United States that the 
proceedings recorded in the expediente were 
stopped, that no titulo was issued, and that 
the paper produced was subsequently prepar- 
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ed when the necessity of a more particular 
description of the land was well understood. 
The signatures of Pio Pico to the titulo, the 
testimonio, and the order for an extension, 
are in a style rarely, if ever, used by him in 
public documents of that date. Three docu- 
ments are produced from the archives of un- 
doubted authenticity, dated respectively on 
the 1st, 2d, and 3d of May, on which Pico's 
signature appears, exhibiting its uniform and 
striking characteristics. The claimant him- 
self produces an expediente and titulo of a 
grant to Arenas and him, dated May 6th. On 
these documents, as on those presented by the 
United States, the signature of Pico is in his 
usual style. In the case of Luco v. U. S. 
[Case No. 8,094] this court had occasion to 
investigate at length the evidence furnished 
by the archives as to the uniformity and pecul- 
iarities of Pico's signature. The fact that 
his signature to the documents in that case 
differed from those elsewhere found in the 
archives was considered a strong argument 
against its genuineness, and the same argu- 
ment was used and the conclusion adopted by 
the supreme court. 23 How. [64 U. S.] 541. 

2. The claimant has attempted to weaken 
its force in this case by the production of 
four documents, on whieh the signature of 
Pico is different from his usual style. But 
the genuineness of none of these documents 
is proved— one of them is certainly fraudu- 
lent, another probably so, and the two others 
are open to serious doubt. But, even if au- 
thentic, they may serve to impair, but do not 
overthrow the argument relied on by the 
United States. For, independently of the 
numerous signatures (more than six hundred) 
found in the archives, the proofs in this case 
show that on the very day when Pico is al- 
leged to have signed the documents produced 
in this case, he was signing similar documents 
in his usual handwriting. 

3. It is shown by the journals of the de- 
partmental assembly, that that body was not 
in session at the date when the testimonio 
states the grant to have been approved. The 
testimonio is dated May 4th. It appears by 
the journals that the earliest session in May 
was on the Sth. The preceding session was 
on April 29th, and the minutes of that ses- 
sion were read and approved, as was custom- 
ary, at the succeeding session of May Sth. 

The counsel for the claimant, sensible, no 
doubt, of the force of this record evidence 
thus furnished, has caused the journals of the 
assembly to be searched, to discover discrep- 
ancies or omissions which might serve to im- 
pair their value as complete and reliable rec- 
ords of the proceedings of that body. But 
three such have been found. The first is evi- 
dently a mere clerical mistake. A minute of 
the proceedings of May 8th is found errone- 
ously entitled as of April Sth, on which day 
there was no session. This is shown by the 
fact that the acta or minute is left incomplete, 
and another one is found identical in terms, 
but correctly dated May Sth. It is also 
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shown by the contents of the minute itself, 
which commences by a note, that the proceed- 
ings of the previous session of April 29th 
were read and approved. An instance is also 
found where the proceedings of July 1st were 
approved at the session of July 3d, without 
noticing an intermediate extraordinary ses- 
sion on July 2d, which the journals show was 
held. But the explanation is evident. On 
recurring to the actas of the session of July 
2d, we find that the minutes of the proceed- 
ings were read and approved on the same day 
before adjournment. The minutes of the pre- 
ceding regular session of July 1st not having 
been read at this extraordinary session, they 
were read and approved at the next regular 
session of July 3d. The only other omission 
that has been discovered is that of the min- 
utes of the session of April 24th, which the 
journal shows were read and approved at the 
session of April 29th. They have probably 
been lost; but, even in this ease, the journal 
shows that a session was held on that day. 
In the case at bar the archives not only con- 
tained no trace of the supposed session of 
Slay 4th, but they show, affirmatively, that 
no session was, in fact, held on that day,— un- 
less we suppose that the record has been lost 
and that the minutes of the session were read 
and approved before its adjournment; a co- 
incidence certainly improbable in the highest 
degree. 

4. But the strongest argument to show that 
the alleged grant was not issued to Roland is 
the fact that, on the 6th of May, only four 
days after its date, Pico granted to Arenas 
and John Roland nine leagues in the jurisdic- 
tion of San Jose Gaudalupe. He had already 
granted to Roland and Workman four leagues 
of land. If, then, on May 2d, he granted to 
him eleven leagues, and, on May 6th he grant- 
ed to him and another nine leagues, we must 
suppose the governor to have committed a 
flagrant violation of the law under which he 
derived his powers. All of these last grants 
are claimed to be genuine, and have been 
presented for confirmation. " That of May 6th 
bears every mark of authenticity. The only 
hypothesis, therefore, on which we can acquit 
the governor of a willful departure not only 
from the spirit but the letter of the coloniza- 
tion laws, is that suggested by the United 
States, viz.: that the proceedings in relation 
to the eleven league grant were suspended, 
the application abandoned, and a petition pre- 
sented and a grant obtained for another tract 
of land. "We have seen that this hypothesis 
is confirmed by all the other facts in the ease; 
the discrepancy between the titulo and the 
borrador, the style of the signatures of Pico 
and the proof, almost certain, that no session 
of the assembly was held on tie day when the 
grant is alleged to have been confirmed. Oth- 
er circumstances, though not so important, 
significantly point in the same direction. On 
the very day (May 5th) on which (if the paper 
be genuine) Roland asked the governor for an 
extension of time, he presented to the gov- 



ernor a petition for a grant to himself and 
Arenas, and to one petition he subscribes his 
name John Roland, to the other John Row- 
land,— a difference in the mode of spelling his 
own name not likely to have occurred on two 
documents written on the same day. The 
governor, Pio Pico, has been examined at 
length; but he is unable to recollect any cir- 
cumstance connected with the grant, or even 
that it was in fact made. His only reason 
for believing it to have been made is the fact 
that the documents bear his signature. 

On the whole, my opinion is that the al- 
leged titulo produced, the testimonio, and the 
order for an extension have been fabricated 
since their dates, and that the titulo, in all 
probability, never issued to him, but the pro- 
ceeding was abandoned in order to obtain a 
grant in a different part of the country. 

The decision of the board, rejecting the 
claim, must therefore be affirmed. 

[Affirmed in 7 Wall. (74 IT. S.) 743.] 
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UNITED STATES v. ROLIGER. 

[28 Int. Rev. Rec. 314.] 
District Court, S. D. Illinois. Feb. 22, 1882. 

Violation of Inteunal Revenue Laws — Retail- 
ing Liquors— Clubs ok Associations. 

[In order to procure liquors and beer to 
drink, a number of persons formed a voluntary 
association, to which they paid an initiation fee. 
With the fund thus raised a stock of liquors 
was purchased, and the same were dealt out by 
an officer of the association to members only, 
upon paying for each drink a sum fixed there- 
for; the purpose being not to make a profit, but 
merely to realize a sum with which to keep up 
the stock. Held, that the association consti- 
tuted a partnership for the sale of liquors at 
retail, without paying the special tax, and that 
each member xhereof was guilty of violating the 
statute.] 

[Cited in U. S. v. Giller, 54 Fed. 6C0.] 

Indictment for carrying on business as re- 
tail liquor dealer without paying special tax. 

In the summer of 1881 the defendant, Roli- 
ger, and about thirty others, in Assumption, 
Illinois, united themselves in a voluntary as- 
sociation for the purpose of providing them- 
selves with liquor and beer to drink as they 
wanted it, the village of Assumption refusing 
to license the sale of liquor or beer. The 
plan of the association thus formed was that 
each person, on becoming a member, should, 
pay one dollar, which went into the treasury, 
and so a fund was raised with which to pur- 
chase the first stock of liquor. They rented 
a room, hired a man to take charge of the 
room and liquors, and it was his duty to make 
the purchases in the name of the association, 
and dispense the liquors to members of the 
association only, each member paying for his 
liquor such price as a committee of the asso- 
ciation fixed, and {he priee to be fixed so that 
no profitshould be made, but so that the stock 
of liquors might be kept up, and room rent 
and wages be paid. The association paid no- 
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special tax as retail liquor dealer, and, on be- 
ing required to do so, the members, after tak- 
ing counsel, refused to pay, taking the ground 
that the association was not selling liquor, as 
the liquor belonged to the members, and none 
but the members were allowed to partake of 
it. Thereupon the individual members of the 
association were indicted by the grand jury 
of the district court for the Southern district 
of Illinois, and this case against Fred. Roliger, 
one of their number, was selected as a test 
case, and tried before a jury at the January 
term, 1S82, of said court, the trial resulting 
in the conviction of the defendant, whereupon 
all the others indicted pleaded guilty. 

James H. Connolly, U. S. Atty., and E. T. 
Roe, Asst. U. S. Atty. 

J. C. Robinson and F. W. Burnett, for de- 
fence. 

THE COURT (TREAT, District Judge) in- 
structed the jury that under the facts, as stat- 
ed, each member of the association was liable 
for carrying on business as retail liquor dealer 
without paying the special tax, and the fact 
that the business was being carried on with- 
out any attempt to make a profit out of it 
made no difference, as the law requires those 
who sell or offer for sale malt or spirituous 
liquors, shall pay the special tax, without ref- 
erence to whether the selling or offering for 
sale is done for the sake of profit or not; and 
the fact that none but members of the asso- 
ciation were allowed to partake of the liquor 
made no difference. The association was a 
partnership, in which all the members seem 
to have been equal partners, and liquors, 
when purchased in bulk, belonged to the part- 
nership; but when the individual partner 
went to the clerk of the concern, and obtained 
from him a drink of the partnership liquor, 
and paid the clerk for that drink at the price 
fixed, that was a purchase of so much liquor 
from the partnership, and it was a sale of so 
much liquor by the partnership to this indi- 
vidual partner, and for so carrying on busi- 
ness the partnership should have paid a spe- 
cial tax as retail liquor dealers, and having 
failed and refused to do so, each member of 
the partnership became liable to the criminal 
provision of the law. 



Case No. 16,191- 

UNITED STATES v. ROLLINSON. 

[2 Cranch, C. C. 13.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1810. 

Criminal Law— Evidence— Bawdt-Hocse. 

On a prosecution for keeping a bawdy-house, 
the United States cannot give evidence of the 
general reputation of the house. 

Indictment [against Polly Rollinson] for 
keeping a bawdy-house. 

i [Reported by Hon. "William Cranch, Chief 
Judge.] 



Mr. Jones, for the United States, asked the 
witness whether the house was generally 
reputed to be a house of ill-fame. 

E. J. Lee objected. 

THE COURT (THRUSTON, Circuit Judge, 
absent) decided that the question was im- 
proper. 



UNITED STATES (ROMERO v.). See Case 
No. 12,029. 
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UNITED STATES v. RONZONE. 

[14 Blatchf. 69.] i 

Circuit Court, S. D. New York. Dec. 9, 1876. 

Indictment and Information — Motion to Qcash 
— Nolle Pkos. 

A motion being made to quash an indictment 
for a misdemeanor, an information was filed 
setting forth the same charge as that in the in- 
dictment, accompanied with an affidavit as to 
the identity of the offence. A nolle prosequi 
was entered on the indictment, and the defend- 
ant moved to quash the information, on the 
ground that there had been no preliminary ex- 
amination before a commissioner nor any order 
to show cause: Held, that the motion must be 
denied. 

[This was an indictment against Philip 
Ronzone.] 

Benjamin B. Foster, Asst. U. S. Dist. Atty. 
Louis F. Post and Abram J. Dittenhoefer, 
for defendant 

BENEDICT, District Judge. The defend- 
ant was indicted for a misdemeanor. Ob- 
jection being taken to the averments of the 
indictment,- and a motion to quash being 
made, the district attorney filed an informa- 
tion setting forth the same charge contained 
in the indictment, accompanied with an affi- 
davit showing that the offience charged in 
the information bad been made to appear to 
a grand jury, and that the grand jury, upon 
evidence, had found an indictment against 
the accused for the same offence charged in 
the information. Upon filing the informa- 
tion, a nolle prosequi was entered upon the 
indictment and thereupon a motion was 
made, in behalf of the accused, to quash the 
information, upon the ground that he had 
not been afforded a preliminary examina- 
tion before a commissioner, nor an oppor- 
tunity to show to the court, upon an order 
to show cause, the absence of evidence to 
justify placing him upon trial. 

The ease of U. S. v. Shepard [Case No. 
16,273] was cited in support of the motion. 
That ease is no authority for holding that 
an order to show cause and a hearing thereon 
is a necessary preliminary to a proceeding 
upon information, for, in that case the court 
says: "It would certainly be quite foreign 
to any known practice in the United States 
courts, to pursue the English practice of re- 

i [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 
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quiring a rule for the accused to show cause 
before the court and there contest the ques- 
tion whether the evidence justified placing 
him on trial." Nor is that case authority 
for holding that an examination before a 
commissioner is, under all circumstances, a 
necessary preliminary to proceedings by in- 
formation. In Shepard's Case there had 
been no preliminary inquiry, either before a 
commissioner or before a grand jury, and 
the information was not accompanied with 
any oath whatever. The question, whether 
the fact of an indictment having been found 
for an offence would not justify placing the 
accused on trial upon an information char- 
ging the same offence, was not before the 
court in Shepard's Case, and was not there 
decided. There have been many cases where 
the exhibition of an indictment found in one 
district has been deemed sufficient evidence 
to warrant an arrest in another; and there 
is one adjudged case where the precise ques- 
tion here raised was involved. - I allude to 
U. S. v. Waller [Id. 16,634], where an indict- 
ment had been found which was quashed, 
whereupon the district attorney filed an infor- 
mation alleging the offence charged in the in- 
dictment, and. the accused then moved that 
the information be quashed. The court re- 
fused to quash the information. The deci- 
sion in Waller's Case is sufficient authority 
to support the present proceeding, and the 
motion to quash this information must be 
denied. 



Case No. 16,193. 

UNITED STATES v. ROSE. 

[2 Cranch, C. G. 567.] i 

Circuit Court. District of Columbia. May 
Term, 1825. 

Executors — Action on Admin [Stration Bond — 
Defenses— Jury— Auditing Accounts. 

1. An executor, indebted to his testator's es- 
tate, cannot, in an action upon administration 
bond, brought by creditors or legatees, dis- 
charge himself by showing payments to his co- 
executors. 

2. If, after the jury is sworn and impanelled, 
it appears to be a case in which it is necessary 
to examine and determine upon accounts be- 
tween the parties, the court will order the jury 
to be discharged, and the accounts to be audit- 
ed and stated by the auditor of the court, agree- 
ably to the Maryland act of 1785 (chapter 80, § 
12), and that he report to the court. 

[Suit by the United States, for the use of 
Eliza Baleh and others, against .Tohn Rose.] 

Debt upon an administration bond, given by 
the defendant and the Rev. S. B. Balch, as 
coexecutors of T. B. Beall. The breach as- 
signed was in not accounting for, and paying 
over to the persons entitled to the same, a debt 
of $4,120, due by the defendant to his testa- 
tor. In order to show that the whole sum of 
?4,120 was not due by the defendant, he offer- 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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ed in evidence certificates of his coexecutor, 
S. B. Balch, that "the defendant is justly en- 
titled to the following credits in his account 
with T. B. Beall, deceased," &c. 

Mr. Jones, for plaintiffs, objected that those 
certificates are not competent evidence. One 
executor is not to account with his coexecutor, 
and cannot discharge himself from, the claims 
of creditors and distributees, by showing that 
he has paid the money to his coexecutor. 

THE COURT (MORSELL, Circuit Judge, 
not sitting) rejected the evidence. 

Marbury & Swann, for defendant. 

NOTE. After the jury was sworn, and the 
cause had been opened, THE COURT (nem. 
con.) made the following order: "In this case, 
the court being of opinion that this is an ac- 
tion in which it is necessary to examine and 
determine on accounts between the parties, it 
is ordered that the jury sworn in this cause be 
discharged, and that the accounts and dealings 
between the parties be audited and stated by 
Joseph Forrest, the auditor of this court, agree- 
ably to the 12th section of the act of Novem- 
ber, 1785 (chapter 80), and that he report to 
this court." The plaintiffs had leave to amend 
their replication, by stating the names of the 
legatees, &c, and the defendant to amend his 
rejoinder. 

[See Case No. 16,194.] 
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UNITED STATES v. ROSE. 

[3 Cranch, C. C. 174.] i 

Circuit Court, District of Columbia. 
Term, 1827. 

Executors— Administration Bond. 

An action cannot be maintained upon the ad- 
ministration bond of an executor, for not giving 
in a claim against himself, until the claim has 
been established by the orphans' court, accord- 
ing to the Maryland testamentary act of 1798 
(chapter 101, § 20, cl. 8). 

Debt on the administration bond of the 
defendant who was one of the executors of 
the will of Mr. Brook Beall. The breach as- 
signed in the replication was, that the de- 
fendant was indebted to his testator upon 
bond, as well is upon open account, and that 
he had not given in or accounted for either of 
the said debts. To this replication there 
was a general demurrer, and joinder. By 
the Maryland testamentary act of 179S 
(chapter 101, § 20, cl. 8), it is enacted: "That 
the bare naming of an executor in a will 
shall not operate to extinguish any just 
claim which the deceased had against him; 
but it shall be the duty of every such ex- 
ecutor accepting the trust, to give in such 
claim in the list of debts: and on his failure 
to give in such claim, or any part thereof, 
any person, interested in the administration, 
may allege the same by petition to the or- 
phans' court granting the administration; 
and the said court, with consent of the par- 
ties, may decide on the same; or it may be 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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referred by the parties, with the court's ap- 
probation; or, at the instance of either par- 
ty, the court may direct an issue, or issues 
to be tried, and the same shall be tried in 
any court of law proper for the trial, and 
most convenient under all circumstances; 
and the court of law shall have power to 
direct the jury, and grant a new trial, as if 
the issue or issues were in a suit therein in- 
stituted; and a certificate from such court, 
or any judge thereof, of the verdict or find- 
ing of the jury, under the seal thereof, shall 
be admitted by the orphans' court to estab- 
lish or destroy the claim, or any part there- 
of; and if the executor shall give in such 
claim, or the same, or any part, be estab- 
lished as aforesaid, he shall account for the 
sum due in the same manner as if it were 
so much money in his hands, and, on fail- 
ure, his bond may be put in suit." 

Mr. Marbury, for defendant, contended 
that no suit could be maintained upon the 
administration bond against the executor, 
for not giving in a claim against himself, 
until the claim should have been established 
by the orphans' court, in the manner pro- 
vided by the testamentary act of 1798 (chap- 
ter 101, § 20, cl. 8), above recited. At com- 
mon law the debt would be extinguished; 
the plaintiff's only remedy is given by the 
statute; and he must take that or none. Mr. 
Marbury cited the Maryland act of 1720 
(chapter 24, § 2). and the case of Seegar v. 
Seney, 5 Har. & J. 488. 

It. P. Dunlop and Mr. Jones, contra, con- 
tended that it was the duty of the executor 
to give in the claim, whether cited before 
the orphans' court, or not. That the condi- 
tion of the bond was general, that the ex- 
ecutor "shall well and truly perform the 
office of executor," "according to law, and 
shall in all respects discharge the duties 
of him required by law, as executor afore- 
said, without any injury or damage to any 
person interested in the faithful perform- 
ance of the said office." The neglect of any 
duty, is a breach of the condition of the 
bond, and will support an action. The pro- 
ceeding provided by the statute is not nec- 
essary; the condition is broken, and for ev- 
ery breach an action lies at common law, 
without the aid of any statute. The pro- 
ceeding under the statute is cumulative only, 
and does not impair the common-law rem- 
edy upon the bond. The act of Maryland 
of 1720 (chapter 24, § 2), restraining the right 
to sue upon the administration bond, until 
a return of non est inventus, or nulla bona, 
applies only to creditors of the estate, and 
shows that, but for that act, a direct and 
original suit might have been maintained, 
on the bond, by any person interested. This 
suit is not brought by a creditor of the 
estate, but by legatees. A creditor has a 
legal remedy against the executor, but a 
legatee has not. He cannot comply with the 
requisition of the statute by obtaining judg- 
ment at law, or even by issuing a capias ad 



respondendum. But the act of 1720 was re- 
pealed by the act of 1798 (chapter 101, 
§ 10, cl. 3), which gives a right of action up- 
on the bond to "any person conceiving him- 
self interested in the administration of the 
estate;" "and judgment may be recovered, 
upon such action, for the damage actually 
sustained." This is an action for damages 
actually sustained by the legatees. "Ac- 
tually" stands opposed to "judicially." "Ac- 
tually sustained," not "judicially ascer- 
tained." The case of Seegar v. Seney, 5 Har. 
& J. 488, is not law; it is contrary to the 
practice of this court; and is not considered 
by the court of appeals of Maryland as of 
any authority upon the point stated by the 
reporter. The ground of the decision was 
that the action ought not to have been 
brought against Benton's administrator but 
against the administrator de bonis non. The 
debt due by the executor to his testator was 
legal assets by the act of 1798 (chapter 101, 
§ 3, els. 7, 14). Every debt due to the testa- 
tor is assets. 

Mr. Marbury, in reply. Debts due to the 
testator are not assets until recovered. They 
may be good or bad; separate or desperate, 
and the executor is not to be charged with 
them until they are recovered. 

THE COURT (MORSELL, Circuit Judge, 
not sitting) was clearly of opinion that the 
executor is not liable upon his bond, for 
neglect of the duty stated in the replication, 
until that duty shall have been established 
in the mode pointed out in the Maryland 
testamentary act oi 1798 (chapter 101, § 20, 
cl. 8). 

Judgment for the defendant upon the de- 
murrer. 
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UNITED STATES v. ROSE et al. 

[Hoff. Land Cas. 197.] i 

District Court, N. D. California. Dec. Term, 
1856.2 

Mexican Land Grant — Suttek General Title- 
Abandonment. 

[1. One claiming under the "general title" 
of Micheltorena has merely to show that he is 
one of those in whose favor General Sutter re- 
ported, and need not show that he received a 
copy of the grant.] 

[2. "Where one who had purchased land, and 
had built a house thereon, obtained a grant 
from the government of adjoining land, his 
continued occupancy of the former trace ex- 
tended to the latter, so as to rebut any pre- 
sumption of abandonment of the grant.] 

[3. The fact that claimant was recognized by 
General Sutter as one of those entitled to thti 
benefits of the "general title" of Micheltorena, 
which was in terms restricted to "citizens," and 
that Sutter delivered a copy of the grant to 
him as such, is sufficient, when accompanied by 
the oath of the claimant to that effect, to show 
that he was within the class of "citizens."] 

i [Reported by Numa Hubert, Esq., and here 
reprinted by permission.] 
2 [Reversed in 23 How. (64 U. S.) 262.] 



[27 Fed. Cas. page 897] 

[Claim by John Rose and others for the 
Rancho de Yuba, comprising six leagues of 
land in Yuba county; confirmed by the board, 
and appeal taken by the United States.] 

William Blanding, U. S. Arty. 

Thornton & Williams, for appellees. 

HOFFMAN, District Judge. The claim in 
this case is founded on what is known as the 
"general title" of Micheltorena. It has al- 
ready, after full consideration, been deter- 
mined in this court that that grant was suffi- 
cient to conyey a valid title to those in whose 
favor it issued. The only points now open to 
controversy in this case are therefore: (1) 
Whether the alleged grantee was one of those 
persons for whose benefit the grant was made. 
(2) Has the right (if any) acquired by him 
been forfeited by such unreasonable neglect 
to perform the conditions of occupation and 
cultivation as to authorize the presumption 
that he had abandoned his land. 

First, was he one of the grantees under the 
original title. The grant of Micheltorena 
bears date December 22, 1844. It recites: 
"That the supreme government not being able, 
on account of other occupations, to extend one 
by one the respective titles to all the eitizens 
who have petitioned for lands with favorable 
reports from Senor Don A. Sutter, by these 
letters grants unto them and their families 
the lands described in their petitions and 
diseiios to all and each one who has obtained 
the favorable report of Senor Sutter, without 
any one being able to question their owner- 
ship; a copy of this given to them hereafter 
by Seiior Sutter serving them as a formal 
title, with which they shall present themselves 
to this government for the purpose of deliv- 
ering to them the title in due form and upon 
paper of the corresponding seal. And for the 
testimony thereof at all times, I give this 
present document, which shall be acknowl- 
edged and respected by all the civil and mili- 
tary authorities of the Mexican nation in this 
and all other departments. (Signed) Michel- 
torena." It having been decided that this 
grant passed a title to the persons therein re- 
ferred to as fully and effectually as if they had 
individually been named in it or had received 
their separate titles, the only question that 
remains is, was the claimant one of those who 
had petitioned the government, and had ob- 
tained a favorable report from Senor Sutter? 
Of this, the most satisfactory evidence would 
undoubtedly be the production of a copy of 
the grant delivered to him by Sutter in obe- 
dience to the direction contained in it. But 
this, though perhaps the best, is not the only 
evidence which could establish the fact that 
the claimant was one of the intended grantees. 
If he could show that he had petitioned for 
the land, and that he had obtained the favor- 
able report of General Sutter, it would clearly 
be enough to establish his right under the 
grant, even though Sutter may have neglected 
or refused to give him the evidence of his title 
which he was directed to furnish. The fact, 
27FED.CAS. — 57 
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however, that such a copy was not delivered 
to the party, would be a circumstance requir- 
ing explanation; for it has not, as yet, been 
suggested to this court that Sutter neglected 
or refused to comply with the directions of 
the general title in this respect, when applied 
to by any one entitled under it. 

In the ease at bar, it is alleged that a copy 
of the title was duly given to the grantee; 
that it, with other papers, was lost by him 
while fording the Sacramento river; that on 
being made acquainted with the loss, Captain 
Sutter furnished a second copy, which was 
sent by the grantee to Monterey for the pur- 
pose of obtaining the approval of the assem- 
bly, but that he has never been able to re- 
cover it, or to discover what had been done 
with it. General Sutter, who was sworn on 
the part of the claimants, testified that John 
Smith petitioned. the governor for six square 
leagues of land, accompanying his petition by 
a map drawn, as he understood, by John Bid- 
well. The expediente with the usual decree 
for information was acted upon by the wit- 
ness, and a favorable report made before the 
twenty-second of December, 1844. The wit- 
ness also stated that he remembered having 
given to Smith a copy of the original title, as 
he was entitled to have it; that subsequently 
he was informed and fully satisfied that in the 
spring of 1845, Smith lost all his documentary 
evidence or expediente in this case. On his 
cross-examination he stated that after the pe- 
tition came back from Monterey for his report 
he examined it in the presence of Bidwell, 
who wrote it, and of Smith, the grantee. Ma- 
jor Bidwell confirms the testimony of General 
Sutter, and states that he saw the latter deliv- 
er a copy of the general title to Smith; and 
that subsequently he prepared a petition to 
General Sutter, soliciting another copy of the 
general title, as the first had been lost with 
tbe accompanying documents; and that Gen- 
eral Sutter knowing that fact, delivered a 
second copy as requested. The witness also 
states that the land claimed in this case was 
granted to Smith by the general title referred 
to; and he identifies a map as made by him- 
self in 1844, on which the land now claimed is 
marked as the "Rancho de Yuba." General 
Sutter was re-examined in this court His 
recollection when making his last deposition 
seems more uncertain and confused than when 
his testimony was first taken. He repeats, 
however, his former statement as to the facts 
we are considering, viz. that Smith applied 
for the land; that the petition was referred 
to him; that he reported favorably upon it; 
that he delivered a copy of the general title to 
Smith; and that on its being proved to him 
"by many persons" that the first copy was lost, 
he gave or sent to Smith a second copy. 
When asked how the loss was proved, he re- 
plied: "When a man like Bidwell told me 
anything, I believed it like the Gospel." 

There can, I think, be no room for doubt 
under this testimony that Smith was one of 
those in whose favor the general title issued. 
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His own testimony has been taken to prove 
the loss of the copy delivered to him and of 
the other documents. It is objected that it 
has since appeared that he has or pretends to 
some interest in the land, notwithstanding his 
conveyance to the present claimants. A bill 
of complaint is exhibited in which he prays 
that that sale may be set aside on the ground 
of fraud. The objection was not taken, how- 
ever, at the time he testified, and besides, his 
own evidence as to the loss of the documents 
would clearly be admissible, notwithstanding 
his interest. His account is corroborated by 
the testimony of Sutter and Bidwell— witness- 
es of whom it may be observed that they are 
of a class, unfortunately too small, upon 
whose veracity this court can place reliance. 
It is not to be forgotten that the production 
of the copy of the general title is .only impor- 
tant as showing that the party producing it 
was one of those intended to be benefited hy 
the original. The interest passed by virtue of 
the original; and it passed to those persons 
who are referred to in it, though they are not 
named. 

The only inquiry, therefore is, was the 
claimant one of those persons? To establish 
this, no secondary evidence of the contents of 
the copy delivered to him is necessary. It is 
the fact that he was one of those in whose 
favor Sutter had reported which fixes his 
rights, and identifies him as one of the in- 
tended grantees. That he did petition for the 
land; that Sutter reported favorably on his 
petition; that a copy of the original grant was 
given to him at the time, as one of the gran- 
tees, is clearly proved. His rights are, there- 
fore, established, whatever may have become 
of the copy delivered to him— that copy being 
in no sense the instrument which conveyed 
the title, but only a means of showing by its 
production what other testimony has suffi- 
ciently proved. But in order to ascertain what 
lands were granted, reference must be had to 
his petition; for it was the tract therein so- 
licited which the governor granted, and sec- 
ondary evidence of the contents of the petition 
must, of course, in the absence of the original, 
be resorted to. 

That the petition and accompanying docu- 
ments were lost is, I think, sufficiently 
shown, not only by Smith's own testimony, 
but by that of Sutter and Bidwell, and still 
more conclusively by the fact that a secona 
copy of the grant was delivered to the gran- 
tee—a proceeding absurd and without a mo- 
tive, unless the first had been lost. It is 
suggested that due diligence has not been 
shown to obtain this second copy. But the 
only document as to which secondary evi- 
dence is important is the petition, and of 
this it does not appear that any copy was 
made. The petition not being produced, the 
fact that the land now claimed was that so- 
licited in it must be established by other tes- 
timony. Major Bidwell testifies that he is 
well acquainted with the land, and he states 
its boundaries, and that it was granted to 
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Smith by Mieheltorena. A map is also iden- 
tified by him as made by himself in 1844, 
on which the land now claimed is delineated 
under the name of "Rancho de Yuba." Gen- 
eral Sutter testifies that John Smith peti- 
tioned Governor Michel torena for six leagues 
of land, accompanying his petition with a 
map or diseno, drawn, as witness under- 
stood, by Major Bidwell. Smith (the wit- 
ness says) was in possession by his authoi'- 
ity of this land— the boundaries of which 
correspond with the map referred to in the 
deposition of Bidwell. The witness on his 
cross-examination says that he examined the 
original disefio when the expediente was re- 
ferred to him for his "informe;" that he 
was well acquainted with the ground, and 
that the boundaries as testified to by Major 
Bidwell, and delineated on the map referred 
to by him, correspond with those on the 
diseno which accompanied the petition. 
When subsequently examined, the witness 
declared his inability to specify the bounda- 
ries of the land petitioned for, or to give a 
particular description of the diseno which ac- 
companied the petition. He even states that 
he cannot recollect the quantity of land ap- 
plied for by Smith. 

It is not very easy to reconcile the accu- 
rate recollection exhibited in the first depo- 
sition of General Sutter with the confusion 
and forgetfulness shown in his last. Per- 
haps the lapse of time may in some degree 
have impaired his memory, though it is 
strange that two years should have so com- 
pletely obliterated the recollection of events 
which in 1855 he so freshly remembered. If 
we were compelled to rely upon General Sut- 
ter's testimony alone to ascertain the land 
which Smith petitioned for, and which was 
granted to him, we should, perhaps, be obli- 
ged to reject the claim. The testimony of 
Bidwell, however, is explicit, and identifies 
the land granted to Smith. Smith himself 
swears that he petitioned for and obtained 
the Rancho de Yuba; and that he claimed 
to own it is evident from the testimony in- 
troduced on the part of the United States; 
for in 1848, he sold out to Nye and Foster, 
from whom the claimants derive title, his in- 
terest in the land now in controversy. The 
fact that so soon after the acquisition of the 
country he claimed to own this land under 
the title derived from Micheltorena, shows 
that the claim now urged is no recent inven- 
tion, and corroborates the testimony of Sut- 
ter and Bidwell that the tract now claimed 
was that originally petitioned for and granr- 
ed to him. Upon the whole, I think it suffi- 
ciently proved, not only that Smith was one 
of the intended grantees under the general 
title, but that the land petitioned for by 
him, and by that instrument granted, was 
the Rancho de Yuba claimed in this suit. 

The next inquiry is, was the vested inter- 
est so acquired forfeited during the exist- 
ence of the former government by such un- 
reasonable neglect to perform the conditions 
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as to justify the presumption that the gran- 
tee bad abandoned his grant. The evidence 
shows that before obtaining his grant, Smith 
had purchased from General Sutter one 
league of land, and had built a house upon it 
The land he solicited immediately adjoined 
this tract, and it would seem from the 
proofs, that the second house built by Smith 
was also within the limits of his purchase, 
and not within those of his grant. This is 
certainly the case if the boundaries of Sut- 
ter's grant be located according to the pre- 
liminary survey made of it. It may be ad- 
mitted, therefore, that Smith never built a 
house within the limits of the six leagues 
granted; but that he resided in a house 
built on the land purchased by him which 
immediately adjoined it. His cattle, how- 
ever, ranged over the large tract, and he ap- 
pears to have claimed and been recognized 
as possessing both tracts, until 184S, when 
he sold out to Nye and Foster. It seems to 
me that this occupation was sufficient to 
satisfy the Mexican law. When a sobrante 
or surplus was granted to one who had pre- 
viously obtained a grant of a portion of the 
land inclosed within natural boundaries, it 
was not expected that he should build a 
second house and reside on both tracts at 
once. So also where an augmentation or ad- 
ditional grant was made, the additional quan- 
tity was added to that first granted, and 
both formed one whole. If Smith then was 
residing and had built a house upon the 
one league purchased, and subsequently ob- 
tained from the government an additional six 
leagues immediately adjoining it, he must 
be considered from that time as occupying 
the whole seven leagues, or the whole tract, 
upon a portion of which he continued to re- 
side. Certainly, such an occupation repels 
all idea that he had abandoned his grant. 
And it is only when the neglect to fulfill the 
conditions has been so unreasonable as to 
justify the presumption of abandonment, that 
we are authorized, under the principles laid 
down by the supreme court, to declare his 
claim forfeited. 

It is further objected that the general title 
only grants to those citizens who have ob- 
tained the favorable report of General Sut- 
ter the lands solicited by them respectively; 
and that it is not shown that Smith was a 
citizen. It appears that Smith is a native of 
Canada or New Brunswick; that he came to 
this country in 1835. He swears himself 
that he was naturalized, but he does not pro- 
duce his papers or give secondary evidence 
of their contents. They were lost with the 
other documents. It appears, however, that 
General Sutter delivered to him a copy of 
the title as one, of those referred to in it. 
General Sutter was at that time military 
commandant of the frontier, and exercised 
civil jurisdiction in that portion of Upper 
California. He was directed to deliver a 
copy of the title to a certain class of per- 
sons described in it It is to be presumed 



that as an officer of the government he did 
his duty, and acted within the limits of his 
authority. The fact, therefore, that Smith 
was recognized by him as one of those en- 
titled to receive a copy of the grant, and 
that he delivered a copy to him as such, 
should, when corroborated by the oath of 
Smith himself, be received as sufficient to 
bring him within the class of persons in 
whose favor the grant issued. 

The claim was confirmed by the board, 
and I see no reason to reverse their decision. 

[The case was taken, on an appeal, to the 
supreme court, where the judgment of the dis- 
trict court was reversed, and the cause re- 
manded, with directions to dismiss the petition. 
23 How. (64 U. S.) 262.] 



UNITED STATES v. ROSE. See Cases Nos. 
10,285 and 10,286. 
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UNITED STATES v. ROSS. 

[1 Gall. 624.] i 

Circuit Court, D. Rhode Island. Nov. Term. 
1813. 

Federal Courts — Admiralty Jurisdiction — 

Piracy in Foreign Roadstead— Mobder 

— Accomplices — Conspiracy. 

1. The circuit court has cognizance under the 
act of the 30th of April, 1790, c. 9, § S [1 Stat. 
113], of piracy on board of an American ship, 
although committed in an open roadstead, ad- 
jacent to a foreign territory, and within a half 
mile of the shore. 

[Cited in Ex parte Byers, 32 Fed. 407.] 

2. The "high seas," in that act, mean any 
waters on the sea coast, which are without the 
boundaries of low water mark. 

See U. S. v. Pirates, 5 Wheat. [18 U. S.] 184; 
U. S. v. Robinson [Case No. 16,176]. See, 
also, U. S. v. Grush [Id. 15,268]; Thomas 
v. Lane [Id. 13.902]; U. S. v. Davis [Id. 
14,932]; The Harriet [Id. 6,099]; Curt 
Tr. Seamen, p. 362, and authorities there 
cited. 

[Distinguished in U. S. v. Morel, Case No. 
15,807. Cited in U. S. v. New Bedford 
Bridge, Id. 15,867; U. S. v. Plumer, Id. 
16,056. Cited in dissenting opinion in U. S. 
v. Rodgers, 150 U. S. 249, 14 Sup. Ct 116.] 

3. To make a man a principal in murder, it 
is not necessary that he should inflict the mor- 
tal wound. It is sufficient, if he be present, 
aiding and abetting the act. Nor is it neces- 
sary, that there should be a particular malice 
against the deceased. It is sufficient, if there 
be deliberate malignity and depravity in the 
conduct of the party. 

[Cited in People v. Chapman, 62 Mich. 286, 
28 N. W. 898.] 

4. If a number of persons conspire together 
to do an unlawful act, and death happen in the 
prosecution of the design, it is murder in all. 
If the unlawful act was a trespass, the mur- 
der to affect all, must be done in the prosecu- 
tion of the design. If the unlawful act be a 
felony, it will be murder in all, although the 
death happen collaterally, or beside the princi- 
pal design. 

[Cited in brief in Com. v. Nickerson, 87 Mass. 
(5 Allen) 525. Cited in Stephens v. State, 
42 Ohio, 153.] 

i [Reported by John Gallison, Esq.] 
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5. If several persons conspire to seize with 
force and violence a vessel, and run away with 
her, and if necessary to kill any person who 
shall oppose them in the execution of the de- 
sign, and death ensue in the prosecution of the 
design, it is murder in all who are present, aid- 
ing and abetting in executing the design. 

[Cited in U. S. v. Douglas, Case No. 14,989; 
U. S. v. Boyd, 45 Fed. 863.] 

[6. Cited in The Ambrose Light, 25 Fed. 424, 
to the point that if several persons conspire to 
seize with force and violence a vessel, and, in 
carrying out their designs, kill one of the per- 
sons on board, it is a clear case of piracy at 
common law.] 

The prisoner [William Ross] was indicted 
for being present, aiding, and abetting, in the 
murder of a colored man, on board of the 
American schooner Pocahontas, on the high 
seas, near the Cape de Verd islands. At the 
trial it appeared, that on or about the 5th of 
June, 1812, the schooner lay at anchor in an 
open roadstead or bay, near the isle of St. 
Jago, one of the Cape de Verd islands, about 
a half mile from the shore, and about a mile 
from the town of Praga. There were several 
passengers on board (and among them the 
person, who was murdered) who were to have 
been landed at the island of Fogo; but the 
vessel had a cargo on board and was bound 
for Boston. About midnight, the prisoner, 
who acted as ringleader, and nine Portuguese 
convicts, came on board, armed with mus- 
kets, cutlasses, and long knives, took posses- 
sion forcibly of the vessel, drove those of the 
crew, who were on deck, below, wounded two 
persons on deck, knocked down the mate, who 
was coming up the companion way, and stab- 
bed the colored man, who was on the deck, 
in four places, of which wounds he died with- 
in a half hour. The ruffians then cut the 
cables, hoisted the sails, and stood out for sea, 
intending'to proceed to South America. It did 
not appear precisely where the vessel was, 
when the death of the colored man took place; 
but she was adrift, and the sails hoisting with 
a breeze off shore; and according to the testi- 
mony, from two to six miles from the land. 
The seizing of the vessel was proved to have 
been by a preconcert, and with a determina- 
tion to accomplish the enterprise, be the con- 
sequences ever so fatal. There was a great 
deal of evidence in the cause, as to the subse- 
quent proceedings and the final rescue of the 
vessel by the captain and his crew, aided by 
the prisoner, whom the captain had brought 
over to his side by exciting jealousies between 
him and his companions. But it is inconsist- 
ent Avith the object of this report to state it 
at large; and therefore, so much only of the 
evidence, as raised the points of law, in which 
the court gave an opinion, is presented. There 
was no evidence, by whom the mortal wounds 
were given. But all the conspirators were on 
the deck at the time, engaged in assisting 
each other; and the prisoner acted as their 
chief, and was armed in the same manner as 
the others. The pretence alleged for this 
piratical enterprise, and insisted on at the 
trial, as a defence, was that the conspirators 



seized the vessel, in order to recover their 
personal liberty, and escape from the control 
and subjection of the Portuguese government. 
It was insisted: (1) That the court had not 
jurisdiction over the offence, because it was 
committed in a roadstead or bay, within the 
jurisdiction of a foreign country, and not on 
the high seas; (2) that if the court had juris- 
diction, the prisoner could not be convicted on 
the indictment, as it was not proved, that he 
was present at the time when the wounds 
were given, or ordered them to be given, 
though he was on the deck and engaged in 
the common enterprise; (3) that the seizure 
of the vessel was a mere marine trespass 
and not a felony, and therefore the killing in 
this case was not murder. In support of these 
positions, Whipple & Searle, for the prisoner, 
cited Act April 30, 1790, c. 9, § 8; 1 Hawk, c. 
31, § 53; 4 BL Comm. 195, 200; Plow. 471, 473; 
4 Bl. Comm. 231; 1 Hawk. P. C. c. 37, §§ 1, 4; 
Fost. Crown Law, 350. 

Bowen & Robbins for the United States, 
cited, e contra, 4 Bl. Comm. 195; U. S. v. II c- 
Gill [Case No. 13,989, note]; s. c, 4 Dall. [4 
U. S.] 428 [Case No. 15,676]. 

Before STORY, Circuit Justice, and HOW- 
ELL, District Judge. 

STORY, Circuit Justice (after summing up 
the facts). The first question to be decided is, 
whether the court has jurisdiction over the 
offence, as proved in the evidence; or in other 
words, was the offence committed on the high 
seas, within the true intent and meaning of 
the act of the 30th of April, 1790, c. 9, § 8? 
From the language of the act I am of opinion, 
that the words, "high seas," mean any waters 
on the sea coast, which are without the bound- 
aries of low water mark; although such 
waters may be in a roadstead or bay with'n 
the jurisdictional limits of a foreign govern- 
ment. Such is the meaning attached to the 
phrase by the common law; and supported by 
the authority of the admiralty, perhaps to a 
more enlarged extent. 3 Inst. 113; 1 Rolle, 
250; 4 Inst. 134; 1 Inst. 2G0a; Hale de Port 
in Harg. 10; 5 Coke, 106; Exton, 80, etc.; 
Com. Dig. "Admiralty," E (7); 2 East, P. C. 
803. The additional words of the act, "in any 
river, haven, basin or bay, out of the jurisdic- 
tion of any particular state," refer to such 
places without any of the United States, and 
not without foreign states, as will be very 
clear on examining the provision as to the 
place of trial, in the close of the same section. 

In the present ease, the crime was not com- 
pleted, until the vessel was standing out at 
sea under sail. The mortal stabs were given, 
when the vessel was about a half mile from 
the shore; but the death did not happen, until 
the vessel had either drifted or sailed a con- 
siderable distance. I do not however deem 
the difference material. Had the death oc- 
curred instanter, I think it would have been 
a homicide on the high seas. 

To constitute the crime of murder, it is not 
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necessary that the slayer should have a par- 
ticular enmity or malevolence against the de- 
ceased; it is sufficient, if there he either a 
deliberate malice in the act, or circumstances 
of cruelty and malignity carrying in them the 
plain indications of a depraved, wicked, and 
malignant spirit. Fost. Crown Law, 257. Nor 
is it necessary, to constitute murder, that the 
party should himself inflict the mortal 
wounds. It 's sufficient if he is present, aid- 
ing and abetting the act. In common sense 
and reason, a% well as law, the ruffian, who 
stands by and directs or encourages the 
bloody deed, is equally guilty with him, who 
applies the poniard. 

In the present case, the prisoner and his 
associates, if the evidence be believed, had 
entered into a most atrocious conspiracy, in 
which they were but too successful. The 
murder (for there can be no doubt it was such 
in some one of the "party) was committed in 
the course of the execution of that conspiracy. 
It was a natural, though not a necessary con- 
sequence, of the attempt to execute it. The 
conspirators appear to have armed themselves 
for the purpose of ensuring success at all 
hazards; and, indeed, so is the confession of 
the prisoner himself. It is said, that the orig- 
inal intention of the prisoner and his associ- 
ates was, not to commit murder, but forcibly 
to seize the vessel; that such an act was not 
a felony, but a mere marine trespass, and 
therefore if death ensued, it would not be 
murder. 

Whether the intention was felonious or not, 
may not be very material to settle. If by a 
felony be meant an act punishable with death 
in the United States, or for which the goods 
and lands of the party were forfeitable at 
common law, the conclusion is correct; for 
the running away with a vessel of the United 
States is a capital offence only in a captain or 
mariner of the vessel, and the common law 
forfeitures do not attach on such an offence. 
2 East, P. G. 79G. But if by a felony be meant 
an act punishable by the common law with 
death, there can be no doubt, that the inten- 
tion in this case was felonious, for if the evi- 
dence be believed, it was a clear case of piracy 
at the common law. But even supposing the 
intention was not felonious, still the distinc- 
tion of the prisoner's counsel cannot be sup- 
ported. 

If a number of persons conspire together to 
do any unlawful act, and death happen from 
any thing done in the prosecution of the de- 
sign, it is murder in all, who take part in the 
same transaction. Post. Crown Law, 344, 350, 
351; 1 East, P. C. 259. If the design be to 
commit a trespass, the death must ensue in 
prosecution of the original design, to make it 
murder in all. 1 Hale, P. C. 443, 444; J. Eel. 
112, &c; Fost. Crown Law, 351. If to com- 
mit a felony, it is murder in all, although the 
death take place collaterally, or beside the 
principal design. 1 East, P. C. 255, 25G, 25S; 
Fost. Crown Law, 258. More especially will 
the death be murder, if it happen in the exe- 



cution of an unlawful design, which, if not a 
felony, is of so desperate a character, that it 
must ordinarily be attended with great haz- 
ard to life; and, a fortiori, if death be one of 
the events within the obvious expectation of 
the conspirators. Fost. Crown Law, 261, 351- 
353. 

If, therefore, the jury believe the evidence, 
that the prisoner with his associates did con- 
spire to seize the schooner with force, and 
run away witli her, against the will of the 
master and crew, and meant in the prosecu- 
tion of such conspiracy, if necessary, to kill 
whoever should oppose them in executing 
their project; that the prisoner was the chief- 
tain and actually present on board, aiding and 
assisting in accomplishing the project by all 
the means in his power; and one of the as- 
sociates did, on that occasion, kill the unhappy 
passenger, in aid of the general design; I 
hold, that the homicide so perpetrated was 
murder, and that the prisoner and all his as- 
sociates then present were principals in guilt. 
See Fost. Crown Law, 349, 350. 

The jury found a verdict of not guilty. 



Case No. 16,197. 

UNITED STATES v. ROSSVALLY. 

[3 Ben. 157.] i 

District Court, E. D. New York. Feb., 1S69. 

Counterfeiting National Currency— Constkcc- 
tion of Statute. 

1. Where the accused was convicted, under 
an indictment charging him with aiding and as- 
sisting in the making of a plate to be used in 
printing counterfeit national currency bank 
notes, and it appeared that the 11th section of 
the act, under which he was indicted, did not in 
terms speak of plates for printing national cur- 
rency but that the 13th section of the act (13 
Stat 218) provided "that the words 'obligation 
or otner security of the United States,* used in 
this act, shall be held to include * * * na- 
tional currency;" but the phrase "obligation or 
other security of the United States" nowhere 
appeared in the act: Held, that the 13th sec- 
tion referred to the words used separately, and 
not as a phrase, and that the quotation marks 
must he disregarded. 

2. Inasmuch as the 11th section of the act 
used the word "obligation," that word must be 
held to include national currency, and the ac- 
cused was rightly convicted. 

The accused, in this case [Moritz Ross- 
vally], was convicted, under an indictment 
under the 11th section of the act of June 30, 
18G4 (13 Stat 218), of aiding and assisting 
in the malting of a counterfeit plate from 
which counterfeit national currency bank 
notes could be printed. The 13th section of 
the act provides: "That the words 'obligation 
or other security of the United States,' used 
in this act, shall be held to include and mean 
all bonds, coupons, national currency," &c. 
A motion was made in arrest of judgment, 
on the ground that the phrase "obligation or 

i [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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other security of the United States" did not 
occur in the 11th section of the act, nor did 
that section otherwise make it an offence to 
counterfeit national bank notes. 

BENEDICT, District Judge. This case 
comes before the court upon a motion in ar- 
rest of judgment. The prisoner has been 
convicted under an indictment charging him 
with aiding and assisting in the making, 
preparing and engraving of a certain plate, 
in the likeness and similitude of certain parts 
of the plate from which are printed certain 
parts of a United States national currency 
note particularly described, and also with 
having in his control, custody and posses- 
sion, a certain metallic plate, made, prepar- 
ed and engraved in the likeness and simili- 
tude of certain parts of the plates from 
which are and have been printed, and which 
were designed for the printing of, certain 
parts of the United States national currency 
notes, particularly described, with intent to 
use the same in counterfeiting such notes. 
He now moves in arrest of judgment, upon 
the ground that the act of June 30, 1864, un- 
der -which the indictment is found, creates 
no such offence as is charged, inasmuch as 
the words of the 11th section of the act, 
which is the section relied upon by the gov- 
ernment, only relate to the bonds provided 
for in the act, and do not include the na- 
tional currency, and that the provision of 
the 13th section of the same act, which de- 
clares "that the words 'obligation or other se- 
curity of the United States,' used in this act, 
shall be held to include and mean all bonds, 
coupons, national currency * * * W hich 
have been or shall be issued under any act 
of congress," has no effect upon the words of 
the 11th section, for the reason that the 
phrase "obligation or other security of the 
United States" nowhere occurs in that sec- 
tion. The point is untenable. It is true 
that the phrase "obligation or other security 
of the United States" does not occur in the 
11th section of the act in question, but it is 
also true that the phrase is nowhere used in 
the act. If, then, the 13th section is to be 
considered as confined in its effect to the 
defining of the phrase "obligation or other 
security of the United States," which ap- 
pears there to be quoted as a phrase, the 
whole 13th section is without effeet, and 
meaningless. Xo proper rule of construction 
requires this result. The act declares that 
the words, not the phrase, "obligation or 
other security of the United States," used in 
this act, shall be held to include national cur- 
rency, and although the words appear inclos- 
ed in quotation marks, as a phrase, the fact, 
that no such phrase is used, indicates clear- 
ly that the section refers to the words when 
used separately, and not as a phrase. This 
would be the reading of the section, if the 
quotation marks were omitted; and these 
marks, if not placed as they are by a proof 
error, cannot be considered as sufficient to I 



make useless so significant a section, which, 
without them, has a clear meaning and im- 
portant effect They must, accordingly, be 
disregarded. Under this construction, then, 
of the 13th section, it is manifest that the 
11th section creates the offence here charged, 
for it uses the word "obligation," which, by 
the 13th section, is declared to include na- 
tional currency. This is the only point 
which has been taken on behalf of the pris- 
oner, and that being held against him, the 
motion must be denied. n 



Case Wo. 16,198. 

UNITED STATES v. ROUDENBUSH. 

[Baldw. 514.] i 

Circuit Court, E. D. Pennsylvania. Oct. 
Term, 1832. 

Criminal Law — Evidence of Similar Chimes — 

Good Character — Intoxication — 

Counterfeiting. 

1. On the trial of an indictment for passing 
counterfeit notes, evidence may be given of the 
defendant passing similar counterfeit notes, hi 
order to prove the knowledge that the note in 
question was counterfeit. So the passing oi 
notes of a different bank at the same time, or 
of having them in his possession at the time. 
But if the indictment is for passing a counter- 
feit note of the Bank of the United States, evi- 
dence of passing a counterfeit note of another 
bank, at another cime, is not admissible, or if 
given without objection a jury will not consld r 
it. 

[Cited in McCartney v. State, 3 Ind. 355.] 

2. Good general character avails a defendant 
only in a doubtful case. 

[Disapproved in Kistler v. State, 54 Ind. 405. 
Cited in State v. Northrup, 48 Iowa, 585.] 

3. Intoxication is no defence, if the defend- 
ant was possessed of his reason, and was ca- 
pable of knowing whether the note he passed 
was good or bad. 

[Quoted in Wood v. State, 34 Ark. 344. Cited 
in Garner v. State, 28 Pla. 113, 9 South. 
846; Roberts v. People, 19 Mich. 417; Loza 
v. State, 1 Tex. App. 488.] 

This was an indictment for passing a 
counterfeit ten dollar note of the Bank of the 
United States, on the trial of which Mr. Gil- 
pin, Dist. Atty., without objection, had given 
evidence of the defendant [Adam Rouden- 
bush] having passed a counterfeit five dollar 
note of the Easton (Pennsylvania) Bank, to a 
di^rent person and at a different time from 
what was laid in the indictment. 

Mr. Hubbell and Mr. Jack, in their address, 
requested the court to charge the jury that 
the evidence was improper, and ought not to 
be considered by them. Evidence was given 
that the defendant had sustained a good 
character before the charge was made 
against him, and at the time of the alleged 
offence was in a frolick and intoxicated. 

BALDWIN, Circuit Justice (charging jury). 
In eases of this description, the offience con- 
sists in the guilty knowledge of the party 

i [Reported by Hon. Henry Baldwin, Circuit 
Justice.] 
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who passes a counterfeit note, which can 
seldom be made out by direct proof; the 
prosecutor is therefore at liberty to prove 
the scienter by circumstances happening at 
other times, and in relation to other notes. 
He may show the whole conduct of the 
prisoner at the time of passing the note for 
which he is indicted, his having in possession 
or passing other counterfeits of the same or 
a different appearance, every thing he said 
or did at the time, as part of the res gestse, 
indicative of his knowledge of the character 
of the notes he has about him, or is passing. 
2 Bos. & P. (N. R.) 93; 1 Burrows, 645; 1 
Camp. 324; 6 Barn. & C. 145; Russ. & R. 
373; 1 Leach, 125; 5 Rand. (Va.) 701; 5 
Day, 175. Evidence of passing notes of the 
same manufacture and appearance, at other 
times, and to other persons, is also admis- 
sible, if their general resemblance to the 
one laid in the indictment is such, that a 
person who knows the one to be a counter- 
feit could not reasonably believe the others 
were genuine. So of the circumstances of 
passing them, and his whole demeanour at 
the time (4 Bos. & P. 92; Russ. & R. 120, 
531), so as to show that he believed them to 
be counterfeits and passed them as such (3 
Mass. 82; 8 Mass. 110; 2 Cow. 522). But 
where the notes are so different in their ap- 
pearance, that the knowledge of the one being 
a counterfeit, would not be a reasonable 
ground to believe that the other was so, the 
evidence is not admissible, unless there is 
some connection between the act of passing 
them both. In this case the transactions 
are wholly distinct, being at different times 
and places, and there is no legal ground of 
presumption that the prisoner knew the note 
in question to be forged, because he had 
passed the notes of another bank knowing 
them to have been so. To justify the admis- 
sion of such evidence of a distinct passing, the 
notes must be of the same or a similar manu- 
facture and appearance (Car. Cr. Law, 195), 
calculated to lead to the belief that they 
were of the same character. A man who 
passes one counterfeit at one time, and a 
. similar one at another, may well be pre- 
sumed to have known them both to be so; 
but not so when the notes are on different 
banks, or so unlike in appearance, that an 
honest man might think one good, though 
the other was known to be bad. The scienter 
must be brought home to the note laid in the 
indictment, the scienter as to any other note, 
however clearly proved, is only a matter of 
inference, and therefore it ought to appear 
from an inspection of both notes, that they 
are so similar that a person in the situation 
of the defendant could not well be deceived. 
The evidence was therefore inadmissible, if 
it had been objected to, and as it was not 
legally competent for you to hear, ought not 
to be taken into consideration in making up 
your opinion on the fact, whether the de- 
fendant knew the note laid in the indictment 
to be counterfeit. 



This is the principal question in the cause, 
as the mere fact of passing a counterfeit 
note is no offence without a guilty knowledge 
that the note in the indictment was forged. 
The evidence of his passing other counterfeit 
notes is not admitted to prove a distinct 
offence, but merely corroborative of the 
crime charged, and as auxiliary proof, if the 
evidence as to the note in the indictment is 
doubtful. But while this is an exception 
from the ordinary rules of evidence in crim- 
inal cases, unfavourable to the accused, there 
is another which operates in his favour. He 
is allowed to give evidence of his general 
good character, and to avail himself of it to 
rebut the presumption of a corrupt and 
criminal intention in passing the paper. It 
is one of the great safeguards of innocence, 
and never fails to have a powerful influence 
with the jury; where there is any doubt, good 
character will outweigh ordinary presumptions 
and circumstances merely suspicious. But 
if the evidence is clear and convincing that 
the note was passed knowing it to be coun- 
terfeit, then, however bright his character 
may have been previous to the offence, a jury 
must look only to the facts and law of the 
case; on the same principle, evidence is per- 
mitted to be given of the character of his 
relatives and connections in society, and of 
the situation of his family; but these are 
circumstances which can avail him in a less 
degree only in cases of doubt; if the positive 
or circumstantial evidence of guilt leaves no 
doubt on their minds, a jury could not suffer 
such considerations to operate without violat- 
ing a duty which should be ever held sacred 
in courts of justice, to judge alike, and by 
the same rules, the high and low, the rich 
and poor. 

A defendant's standing in society gives 
him a right to demand from you the most 
favourable construction of the acts proved 
upon him, which the law permits to be drawn; 
but every dictate of public justice, the peace, 
interest and safety of the community, for- 
bid him to expect, or the jury to grant him 
a dispensation, if his case comes within the 
law. If the provisions of the law have been 
violated, its penalties must be enforced, the 
arm of public justice must not be arrested 
in court, merely because its blow may, in 
reaching a guilty man, strike deep into his 
social and domestic relations. If there is a 
punishment which operates severely on the 
criminal, which is a solemn warning exam- 
ple to others, and produces an impressive 
influence on society, it is when the effects of 
crime are visited upon the dearest objects 
of affection; and if any thing can prevent 
their commission, if society can have any 
hold on those who are inclined to disturb 
its repose, it is in the certainty that the hap- 
piness of all around them depends on their 
conduct. When this hold is loosened, the 
time cannot be far distant when the feelings 
of families and friends of an accused, will be 
deemed more sacred than the laws of the 
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country, and his good character carrying 
with it an exemption from punishment, tie- 
come an indemnity for crime. 

One of the restraints society has upon men 
to prevent the commission of crimes, is the 
consideration they may have for their wives 
and children; but if these connections are to be 
a protection for the guilty, so far from being 
a restraint, they will be an inducement to 
crime, they will offend, trusting to their 
family for escape. 

If a jury make up a verdict on considera- 
tions of character, family connections or 
wealth, and on this ground acquit where the 
evidence of guilt is clear, they not only 
establish a principle of the most atrocious 
kind, but hold out a most dangerous exam- 
ple to society. The danger and loss to the 
public from the passing of counterfeit paper, 
is greater or less according to the character 
of the person who passes it; you see this 
exemplified in the case before you, Shive and 
defendant. If both are equally guilty, who 
deserves the severest punishment? He who 
descends from his high character, abuses his 
means of usefulness, perverts them to the 
injury of his fellow citizens, and sets a base 
example to all below him; who sins against 
light and knowledge and prostitutes every 
thing to his criminal pursuits, or the poor, 
the friendless, the low born, low connected, 
and of low associations, who sees his re- 
spectable neighbour commit crime with im- 
punity, and is seduced by his example of 
detected, but successful crime? The rule of 
law is in a few words this: Never convict 
rich or poor, high or low, the good or the 
bad, without such proof of guilt as satisfies 
your minds beyond all reasonable doubt. If 
the character of the accused is bad, and his 
habits vicious, if the moral principle is im- 
paired or extinct, and the evidence leaves 
you in doubt as to the motive with which 
the act is done, you may, and in most in- 
stances will, presume, that the intention with 
which the particular act is done, is in accord- 
ance with the general tenor of his character 
and conduct. So if the character is good, 
you will apply the rule in his favour; but 
when the evidence is clear, either way, 
character is out of the question; you cannot 
convict without, or acquit in face of, the 
evidence. 

There is another circumstance in this case 
which calls for some remarks from the court. 
It is alleged that the defendant was on a 
frolick, and intoxicated at the time of re- 
ceiving the counterfeit notes at Shive's. In- 
toxication is no excuse for crime, when the 
offence consists merely in doing a criminal 
act, without regarding intention. But when 
the aet done is innocent in itself, and crim- 
inal only when done with a corrupt or mali- 
cious motive, a jury may, from intoxication, 
presume that there was a want of criminal 
intention; that the reasoning faculty, the 
power of discrimination between right and 
wrong, was lost in the excitement of the oc- 



casion. But if the mind still acts, if its rea- 
soning and discriminating faculty remains, 
a state of partial intoxication affords no 
ground of a favourable presumption in fa- 
vour of an honest or innocent intention, in 
cases where a dishonest and criminal in- 
tention would be fairly inferred from the 
commission of the same acts when sober. 
The simple question is, did he know what he 
was about? The law depends on the answer 
to this question. The offence charged 
against llr. Roudenbush is not for dishonest- 
ly receiving, but for dishonestly passing, 
counterfeit notes. If he received these notes 
believing them to be genuine, you must be 
satisfied that he passed them as true, know- 
ing them to be false. But if he received 
them as counterfeits, then the act of passing 
them as true completes the offence without 
further evidence. If you shall believe that 
when he received these notes at Shive's, he 
was in such a state of intoxication, as not 
to know what he was giving or what he was 
receiving in exchange, then you may say 
that he did not receive them as known coun- 
terfeits; and before you can find him guilty 
you will require, besides proof of his passing 
them as true, proof of his knowledge that 
they were false. This would be going to the 
utmost extent which the law would warrant 
or reason justify, by putting him on the 
footing of a sober man who innocently should 
receive forged paper. 

The defendant's counsel could not ask you 
to go further in any case of the highest 
degree of intoxication. You will decide 
whether, from the circumstances of this case, 
you will feel justified in going so far. Should 
you be of opinion that either from intoxica- 
tion, ignorance, or the imposition practised 
on him by artful villany, he received the 
notes as good, or not knowing them to be 
bad, and thus make every possible allowance 
in favour of the accused; you eanot extend 
that allowance to the passing of the notes, 
when intoxication has ceased, and imposition 
could no longer be practised upon his igno- 
rance, if he then knew them to be forged. 



Case No. 16,199. 

UNITED STATES v. ROTJNSAVEL. 

[2 Craneh, C. C. 133.] i 

Circuit Court, District of Columbia. April 
Term, 1817. 

G-AM I SG — Isromi ATIOX. 

An information will not lie upon a present- 
ment of a grand jury for public gambling, con- 
trary to the Virginia statute of December 8, 
1792 (chapter 96, § 5, p. 175). 

Rule to show cause why an information 
should not be filed upon the presentment of 
the grand jury for playing at vingt et un at a 
tavern, contrary to the act of assembly. 

i [Reported by Hon. William Craneh, Chief 
Judge.] 
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BY THE COURT. The statute lias pre- 
scribed the mode of prosecution, and no other 
•can be sustained. See U. S. v. Willis [Case 
No. 16,728], at November term, 1808, and U. 
S. v. Simms (in supreme court of the United 
States) 1 Cranch [5 U. S.] 252. 

Rule discharged. 
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Case 3STo. 16,200. 

UNITED STATES v. ROUSMANIERE'S 

ADM'RS et al. 

[2 Mason, 373.] * 

■Circuit Ccurt, D. Rhode Island. Not. Term, 

1821. 

Basks and Basking— Collection of Duty Bonds 

— Payment bt Forged Indorsements 

— Equities of Bank. 

Where a bank, in which the bonds for cus- 
-toms were left for collection under the authori- 
ty of the government, discounted for the princi- 
pal obligor certain notes for the payment of 
these bonds, and the proceeds were carried to 
the credit of the United States by the bank, m 
discharge of the bonds, and it turned out that 
the indorsements on the notes were forgeries 
practised by the principal, it was held, that the 
bonds were discharged, and there was no rem- 
edy in equity to acquire a priority on the as- 
sets of the principal. 

Bill in equity brought by the United 
States, as trustees of the Newport Bank, 
against the defendants as administrators of 
the estate of Lewis Rousmaniere. The bill 
in substance states, that the Newport Bank 
is a bank of deposit of the United States for 
the revenue collected in that district, and 
agent for the collection of such revenue. 
That two custom house bonds, executed by 
Rousmaniere and some of the defendants as 
bis sureties, were deposited in the bank for 
collection, which bonds were for §1,576 
15 /ioo. and payable on the 29th and 30th 
■of April, 1820; that on the 25th of the same 
month Rousmaniere proposed to the bank 
to receive in payment of these bonds two 
notes to be signed by himself, and indorsed 
by John P. Mann and Andrew Winslow, 
(two of the defendants) one note for $750, 
payable in 30 days, and one note for S750, 
payable in 60 days, he, Rousmaniere, paying 
the usual discount; that the bank directed 
their cashier to receive the same notes in 
payment of the bonds, and to pass the 
amount to the credit of the United States; 
And on the nest day (the 26th of April) 
Rousmaniere delivered to the cashier two 
notes, purporting as above, in payment of 
the bonds, and he received them in pay- 
ment, and delivered up the bonds to Rous- 
maniere, and passed the amount to the 
credit of the United States; that before the 
bonds became due. Rousmaniere, out of the 
money so credited to him by the bank, paid 
.a debt due to the bank of §600, but this pay- 
ment was not a part of the agreement rela- 
tive to the payment of the custom house 

i [Reported by William P. Mason, Esq.] 



bonds, and Rousmaniere replaced the sum 
so paid, before he took away the bonds; that 
when the notes became due, payment was 
demanded of the administrators of Rous- 
maniere, he having died in the interim, and 
also of the indorsers; but payment was re- 
fused, and by Mann, because the indorse- 
ment of his name was a forgery; that the 
administrators have refused to deliver back 
the bonds to the bank, which are in their 
hands uncancelled, or to acknowledge the 
debt to be still due on the bonds; that his 
estate is insolvent; that in fact the signature 
of Mann was a forgery, made by Rous- 
maniere to deceive the bank, and that the 
notes delivered to the bank were delivered, 
by Rousmaniere as true and genuine notes; 
and upon the faith thereof the bonds were 
delivered to him by the bank. The prayer 
of the bill then is, that the notes so received 
may be decreed not to be a payment of the 
bonds, and that the debt is still due on the 
bonds and ought to be paid out of the estate 
of Rousmaniere in the hands of the admin- 
istrators, or, that the bonds be delivered up 
to the plaintiffs, and be paid by the obligors, 
and for other relief. The answer of the ad- 
ministrators denies, that the Newport Bank 
is agent of the United States in the manner 
stated in the bill; and avers, that the cus- 
tom house bonds were punctually and bona 
fide paid by Rousmaniere, and being dis- 
charged were delivered up to him. It 
further avers, that the two notes above stat- 
ed were not received in payment of the 
bonds, but were discounted for Rousma- 
niere by the bank, in the ordinary course of 
business; that the United States have no 
claim on the bonds, full payment having 
been made to the collector, and he having 
been credited with the amount in the set- 
tlement of his accounts with the United 
States; that the bank have no title to obtain 
a preference by using the name of the Unit- 
ed States, and are entitled only to a div- 
idend in common with other creditors. The 
answers of the co-obligors and sureties on 
the bonds allege a due payment of the 
bonds, and that they are discharged; and 
aver, that they are ignorant how the money 
was obtained; and also aver, that the bank 
had no right to accept the notes in payment 
of the bonds. The answer of Winslow does 
not admit his indorsement on the notes, 
averring, that he cannot say, whether he 
signed them or not, as the bank have re- 
fused to let him see them. The answer of 
Mann denies, that he ever indorsed the 

notes. 

The general replication being filed, and 
evidence taken, the cause was set down for 
argument at this term. 

Searle & Robbins, for plaintiffs. 
Hazard & Randolph, for defendants. 

STORY, Circuit Justice. This cause has 
been argued at considerable length, but it 
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does not appear to me to involve any real 
difficulty. Stripped of the disguise, -which 
the bill attempts to throw over them, the 
naked facts appear to be these. Mr. Rous 
maniere was indebted to the United States 
on two custom house bonds, which were 
lodged at the Newport Bank in the usual 
course of business for collection. Before 
they became due, and with the avowed in- 
tention of paying them out of the proceeds, 
Mr. Rousniauiere procured two indorsed 
notes to be discounted at the bank, and paid 
the discount. The remaining proceeds were 
applied with other monies of Rousmaniere 
to the payment of the bonds, which were 
delivered up to him, and the amount was 
credited by the bank, first to the collector 
of Newport, and by him to the United 
States; and in a final settlement of accounts 
has been duly credited to the collector at the 
treasury department. It turns out, that the 
notes so discounted were not what they pur- 
ported to be, the indorsement of the signa- 
ture of Mr. Mann being a forgery. The bank 
has brought this suit to have these bonds 
re-delivered to it, they now remaining in the 
hands of Rousroaniere's administrators un- 
cancelled; and to procure a decree, that the 
bond debts have not been paid, and ought 
to be paid by the administrators. What au- 
thority the bank has in this case to make use 
of the name of the United States, I profess 
not to understand. The district attorney is 
no party to the bill, and I cannot perceive, 
that in any legal sense the United States 
are established to be trustees of the bank. 
The bonds never were assigned to the bank 
by the United States, nor is there any equita- 
ble ground, upon which the bank can claim 
any interest in them. If they have been 
regularly paid, they are extinguished, and 
their functions are gone; if not so paid, then 
they remain the exclusive property of the 
government; and the recovery, if at all, must 
be for their exclusive use. 

The question, therefore, naturally arises, 
whether these bonds have been paid. And 
it is most manifest, that they have been duly 
paid, and credit accordingly given to the 
public treasury. But it is said, that these 
spurious notes were received in payment of 
the bonds by the bank, as agent of the 
United States, and payment in such notes 
is utterly void. But in point of fact, the 
notes were never so received, or paid. They 
were discounted at the bank in the usual 
course of business, and the discount was 
received by the bank; and the most that 
can be said is, that the proceeds were ap- 
plied to the payment of the bonds. If the 
notes had been discounted at another bank, 
and the proceeds so applied, there would be 
no pretence to say, that the payment was 
not good and irrevocable. It cannot vary 
the case, that the bank here was entrusted 
with the collection of the bonds. When it 
applied its own money to the discount of 
llousmaniere's note, the money became 
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Rousmaniere's, and, as such, was paid over 
to the United States; and it matters not how 
Rousmaniere obtained it. Neither is it true, 
that the notes were ever received in pay- 
ment of the bonds for the United States. 
The United States never had any interest 
in them, or title to them. They were the 
exclusive property of the bank, and the dis- 
count was for its own profit. It is impossi- 
ble, therefore, to sustain the position, on 
which the whole argument of the plaintiff 
rests. Besides, the bank had no authority 
from the United States to receive such notes 
in payment. It cannot be inferred from 
the nature of such an agency in general; and 
in respect to the government, it is perfectly 
clear, that no right exists in any public 
officer to delegate such an authority; and if 
it did, it is as clear, that none was given. 
So that, if the bank had undertaken to re- 
ceive the notes in payment, it would have 
been at its own peril, and it would be re- 
sponsible for the money due on the bonds. 

In every view, this bill has -not a shadow 
of right to sustain it; and I think the de- 
fendants are entitled to recover costs, to be 
taxed against the bank, which is the real 
plaintiff in the case. Bill dismissed. 
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UNITED STATES v. ROYALL. 

[3 Oranch, C. C. 618.] i 

Circuit Court, District of Columbia. Mav 

Term, 1829. 

Isdictmext— Common Barratry, etc. 

An indictment, charging the defendant with 
being a common slanderer, or common brawler, 
is not sufficient. It should charge the defend- 
ant as a common scold, or common barrator, 
in technical language; these being the only in- 
dictable offences of that class. 

The indictment in this case contained three 
counts: (1) The first count charged that the 
defendant [Ann Royall] "being an evil-dis- 
posed person, a common slanderer and dis- 
turber of the peace and happiness of her quiet 
and honest neighbors, on the 1st of June, 
1S29, and on divers days and times, as well 
before as afterwards, was, and yet is, a com- 
mon slanderer of the good people of her neigh- 
borhood, in which she, the said Ann, resides, 
that is, at the county aforesaid, and on divers 
other days and times, as well before as after- 
wards, at the county aforesaid, in the open 
and public streets, in the city of Washington, 
in the county aforesaid, in the presence and 
hearing of divers good citizens of the said 
county, did falsely and maliciously slander 
and abuse divers good citizens of the said 
county, to the common nuisance of the good 
citizens of the United States, residing within 
the county aforesaid, to the evil example, &c, 
and againstthe peace and government of the 
United States." To this count there was a 

1 [Reported by Hon. William Cranch, Chief 
J udge.] 
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demurrer. (2) The second count charged her 
as a common scold. To this count she plead- 
ed not guilty. (3) The third count commences 
like the first, and charges that, on the 1st of 
June, &c, she was, and yet is, a common 
brawler and sower of discord among her hon- 
est and quiet neighbors; and on the 1st of 
June, &c, at, &c, in the open and public 
streets of the city of Washington, in the 
county aforesaid, did annoy and disturb the 
good people of the United States residing in 
the county aforesaid, by her open and public 
brawling, and public slanders, to the com- 
mon nuisance of the good citizens of the 
United States, residing within the county 
aforesaid, to the evil example, &c. To this 
count there was also a demurrer. 

CRANCH, Chief Judge, delivered the opin- 
ion of. the court, as follows (THRUSTON, 
Circuit Judge, dissenting): The first and 
third counts of this indictment seem to us to 
be clearly bad, because they want that tech- 
nical description which is necessary to charge 
the defendant as a common scold orbarratris, 
which are the only indictable offences of this 
class. Thus, in the case of Margaret Cooper, 
2 Strange, 124G, "she was indicted for being 
a common and turbulent brawler and sower 
of discord among her quiet and honest neigh- 
bors, so that she hath stirred, moved, and in- 
cited divers strifes, controversies, quarrels, 
and disputes amongst her majesty's liege peo- 
ple, .contra pacem," &c. "It was moved in ar- 
rest of judgment that the charge was too gen- 
eral, and did not amount to being either a 
barrator or common scold, which are the only 
instances in which a general charge will be 
sufficient. It was likewise objected, that, if 
the words did amount to a description of a 
scold, yet it should be laid ad commune nocu- 
mentum of her neighbors; for every degree of 
scolding is not indictable. And the court was 
of opinion (absente C. J.) that the judgment 
ought to be arrested on both exceptions, for 
none of the words here used are the technical 
words; and it must be laid to be to the com- 
mon nuisance." So," also, in the case of Rex 
. v. Hardwicke, 1 Sid. 282, communis vicinorum 
suorum oppressor was adjudged bad, because 
the word "oppressor" was uncertain; and that 
in such indictments the word "barrectator" 
ought to be used, "which is a word of art," 
"and all the other judges agreed that the in- 
dictment is not good without the word 'bar- 
rectator;' and their great reason was that all 
the precedents are so, and that 'barrectator' 
is a word of art in such a case; but they said 
that the finding him to be a common oppressor 
of his neighbors had been good evidence to 
find him guilty of barratry, and therefore 
they bound him to his good behavior." So in 
the case of Rex v. Taylor, 2 Strange, 849, 
"an indictment was quashed for generality, 
being calumniatrix et communis et turbulenta 
pacis perturbatrix, ac lites, rixas et pugnas 
movit et incitavit, et quendam Josephum Ath- 
erton, verbis, contumeliis et opprobriis abusa 
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fuit in domo ipsius J. A." So in Rolle, Abr. 
"Indictment," K.: "Defamator bonorum nom- 
inis et famae, is not good without showing 
some particular matter. So defamator, vex- 
ator, et oppressor multorum hominum, com- 
mon forestalled common thief; so also com- 
mon disturber of the peace of the lord the 
king, and that he unjustly excited and procur- 
ed divers suits and discords, as well between 
his neighbors as between divers liege subjects 
of the lord the king," &c. So, also, in the case 
of Reg. v. Foxby, 6 Mod. 11, "judgment was 
arrested because it was that she was com- 
munis calumniatrix, which is not the Latin 
word for 'scold,' but 'rixatrix.' " 

All these have been decided not to be in- 
dictable offences. Upon the authority of 
these cases, we think that the judgment upon 
the first and third eounts of this indictment 
must be for the defendant. 

[See Case No. 16,202.] 
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UNITED STATES v. ROYADL. 

[3 Cranch, C. C. 620.] i 

Circuit Court, District of Columbia. 
Term, 1829. 

Common Scold — Evidence — Bail for Appeau 
ance— Nuisance. 

1. Upon the trial on an indictment for being 
a common scold, particular instances of scolding 
may be given in evidence. 

2. After conviction as a common scold, the 
court will order the defendant, if in court, to 
give security for her appearance in court, from 
day to day, to hear the judgment of the court, 
and in the mean time to be of good behavior. 

3. The law against a common scold, as be- 
ing a common nuisance, is not obsolete, al- 
though the punishment by ducking may be. It 
is still punishable, as a nuisance at common law, 
by fine and imprisonment. 

4. Anger is not a necessary ingredient in 
scolding. 

The first and third counts of this indict- 
ment [against Ann Royall] having been ad- 
judged bad upon demurrer [Case No. 16,201], 
the cause now came on for trial upon the 
general issue on the second count. 

Mr. Swann, for the United States, called a 
witness to testify to a particular instance of 
the defendant's scolding. 

Mr. Coxe, for defendant, objected that par- 
ticular instances could not be given in evi- 
dence, the offence consisting in her being a 
common nuisance. 

THE COURT, however, (nem. con.) over- 
ruled the objection. 

The jury found the defendant guilty, and 
her counsel moved in arrest of judgment, 
and for a new trial; whereupon, at the mo- 
tion of the attorney for the United States, 
the defendant was required to enter into re- 
cognizance with one or more good sureties, 
to appear in court from day to day, to hear 

i [Reported by Hon. William Cranch, Chief 
J ndge.] 
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the judgment of the court, and in the mean 
rime to be of good behavior. 

The cause was argued, on the motion in 
arrest and for a new trial, by Mr. Swann, 
for the United States, and Mr. Coxe, for the 
defendant. 

Mr. Coxe contended that, by the common 
law, the only punishment of a common scold 
was ducking— a mode of punishment which 
is obsolete in England, and was never in- 
flicted in Maryland, under whose common 
law this prosecution has been commenced. 
That it certainly is an unusual punishment, 
and is therefore forbidden by the bill of 
rights of Maryland. That as the punishment 
is taken away, the common law which in- 
flicted it is also abrogated. To show that 
ducking was the only punishment of the of- 
fence, he cited Jac. Law Diet. tit. "Scold"; 
Rees' Cyclopaedia and Webst. Diet same ti- 
tle; 1 Hawk. P. C. 198, 200; 3 Inst. 219; Jac. 
Diet. tit. "Castigatory." Upon the motion 
for a new trial, he contended that anger arid 
turbulence were necessary to constitute un- 
lawful scolding, and that there was no evi- 
dence of either. The jury also had taken 
out with them the indictment containing the 
two bad counts which had been quashed by 
the court. 

CRANCH, Chief Judge, delivered the opin- 
ion of the court (nem. con.) as follows: The 
defendant has been convicted upon the sec- 
ond count of this indictment, which is in the 
following words: "And the jurors aforesaid, 
upon their oath aforesaid, do further present 
that the said Ann Eoyall, being an evil dis- 
posed person as aforesaid, and a common 
scold and disturber of the peace of her hon- 
est and quiet neighbors, on the first day of 
June, in the year of our Lord one thousand 
eight hundred and twenty-nine, as aforesaid, 
at, the county of Washington aforesaid, and 
on divers other days and times, as well be- 
fore as after, was and yet is a common scold, 
and disturber of the peace and happiness of 
her quiet and honest neighbors residing in 
the county aforesaid; and that the said Ann 
Royall, on the first day of June, in the year 
aforesaid, and on divers other days and 
times, as well before as afterwards, in the 
open and public streets in the city of Wash- 
ington, in the county aforesaid, did annoy 
and disturb the good people of the United 
States residing in the county aforesaid, by 
her open, public, and common scolding, to 
the common nuisance of the good citizens of 
the United States residing within the county 
aforesaid, to the evil example of all others 
in like cases offending, and against the peace 
and government of the United States." 

The counsel for the defendant has moved 
the court to arrest the judgment, and to 
grant a new trial. In support of the motion 
to arrest the judgment, it is contended that 
the law for the punishment of common 
scolds is quite obsolete in England, and nev- 
er was in force in this country; that it is a 



barbarous and unusual punishment, and 
therefore is prohibited by the bill of rights 
annexed to the constitution of Maryland, un- 
der whose supposed common law this indict- 
ment is framed; that the punishment of 
ducking was the appropriate and only pun- 
ishment by the common law of England; 
and that, as that mode of punishment is ob- 
solete there, and never was in use here, the 
law, which considered scolding as an In- 
dictable offence, is obsolete also. That the 
term "scold" is of uncertain signification; 
that the offence is not well defined in any 
adjudged case, or in any elementary writer. 
Jacob, in his Law Dictionary, says: "Scolds, 
in a legal sense, are troublesome and angry 
women, who, by their brawling and wrang- 
ling amongst their neighbors, break the pub- 
lic peace, increase discord, and become a 
public nuisance to the neighborhood. They 
are indictable in the sheriff's tourn, and pun- 
ished by the cucking-stooL" In order to 
show that such was the only punishment 
which could be inflicted upon a scold, the 
counsel for the defendant cited Jacob's Diet. 
(Tomlin's Ed.) tit. "Castigatory for Scolds," 
where it is said: "A woman indicted for be- 
ing a common scold, if convicted, shall be 
sentenced to be placed in a certain engine of 
correction called the 'trebucket,' 'tumbrel,' 
'tymborella,' 'castigatory' or 'cucking-stool,' 
which, in Saxon, signifies the 'scolding-stool,' 
though now it is frequently corrupted into 
'ducking-stool,' because the residue of. the 
judgment is, that when she is so placed 
therein, she shall be plunged into the water 
for her punishment" And in the case of 
Reg. v. Foxby, 6 Mod. 11, the reporter says: 
"Note, the punishment of a scold is duck- 
ing"; and Holt, when the exception was first 
made, said: "It were better ducking in a 
Trinity than in a Michaelmas term." And in 
the same case, in G Mod. 178, it is said: "She 
was convicted by the justices of the peace, 
at their quarter sessions at Maidstone, upon 
an indictment for being a common scold, and 
judgment that she should be ducked; where- 
upon she brought a writ of error, and here- 
upon the sheriff let her go at large, there be- . 
ing no fine or imprisonment in the judg- 
ment." And again, in the same case, 6 
Mod. 213, upon affidavits that she was so ill 
that without danger of her life, she could 
not come up to assign errors, in person, ac- 
cording to the course of the court, "they en- 
larged the time till next term, to see how 
she would behave herself in the mean time; 
for Holt, Chief Justice, said ducking would 
rather harden than cure her; and if she 
were once ducked she would scold all the 
days of her life;" a consequence which the 
court would hardly have inflicted upon the 
public, if they could have avoided it by sub- 
stituting fine and imprisonment for ducking. 
From these authorities the counsel for the 
defendant concluded that ducking was the 
only punishment which could ever have been 
inflicted upon a scold, by the common law. 



[27 Fed. Cas. page 909] 

And to show that that punishment was obso- 
lete in England, he cited the following pas- 
sage from Jacob's Law Dictionary, tit. "Cas- 
tigatory": "Though this punishment is now 
disused, a former editor of Jacob's Diction- 
ary (Mr. Morgan) mentions that he remem- 
bers to have seen the remains of one" (a 
ducking stool) "on the estate of a relation of 
his, in Warwickshire, consisting of a long 
beam or rafter, moving on a fulcrum, and 
extending to the centre of a large pond, on 
which end the stool used to be placed." 

The only punishment which could be in- 
flicted being obsolete, the counsel for the de- 
fendant contended that the offence was no 
longer indictable, and therefore the judg- 
ment ought to be arrested. But it will be 
perceived that this argument rests upon the 
proposition that ducking was the only pun- 
ishment which could be inflicted for the 
offence of being a common scold; and that 
that proposition is supported only by uncer- 
tain inferences drawn from a few loose ex- 
pressions in the books, and chiefly from the 
word "shall," and the word "residue," in the 
first passage above cited, from Tomlin's Ja- 
cob's Dictionary, tit. "Castigatory." That 
passage, and particularly those words "shall" 
and "residue," are copied from 4 Bl. Oomm. 
168, where Blackstone says: "Lastly, a com- 
mon scold— 'communis rixatrix*— (f or our law 
Latin confines it to the feminine gender,) is a 
public nuisance to her neighborhood, for 
which offence she may be indicted (6 Mod. 
213); and, if convicted, shall (1 Hawk. 198, 
200) be sentenced to be placed in a certain 
engine of correction called the 'trebucket,' 
'castigatory,' or 'cucking-stool,' which, in the 
Saxon language, is said to signify the 'scold- 
ing-stool'; because the residue of the judg- 
ment is that, when she is so placed therein, 
she shall be plunged in the water for her 
punishment. 3 Inst 219." The authorities, 
thus cited by Blackstone, do not indicate 
any opinion that ducking is the only punish- 
ment, nor even that it is an indispensable 
part of the punishment. The argument 
drawn from the playful expression of Lord 
Chief Justice Holt, in 6 Mod. 213, does not 
warrant so grave a conclusion. They were 
intended, perhaps, only to excite suprise by 
their exaggeration; for surprise is sometimes 
an approximation to wit. Nor can such a 
conclusion be drawn from the language of 
Hawkins in the passages cited by Black- 
stone. 1 Hawk. P. C. 198, 200. The first of 
those passages is this: "Although it hath 
been said that an indictment of a common 
scold by the words 'communis rixatrix,' 
which seem to be precisely necessary in ev- 
ery indictment of this kind, is good, though 
it conclude 'ad commune nocumentum di- 
versorum,' instead of 'omnium,' &c, perhaps 
for this reason; because a common scold 
cannot but be a common nuisance." The 
other passage is (1 Hawk. P. O. 200)— "As to 
the third point, namely, in what manner 
common nuisances may be punished, it is 
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sald that a common scold is punishable by 
being put in the ducking-stool; and there is 
no doubt but that, whoever is convicted of 
another nuisance may be fined and imprison- 
ed." And the passage cited from 3 Inst 219, 
seems rather to justify a contrary conclu- 
sion. Lord Coke is speaking of the different 
means of punishment; and, after describing 
the pillory and tumbrel, he says—" 'Trebuck- 
et,' or 'castigatory,' named in the statute of 
ol Hen. HI., signifleth a 'cucking-stool'; and 
'trebucket' is properly a 'pitfall,' or 'down- 
fall,' and, in law, signifleth a stool that fall- 
eth down into a pit of water, for the punish- 
ment of the party in it; and 'chuck,' or 
'guck,' in the Saxon tongue signifleth to scold 
or brawl, (taken from 'euckhaw' or 'guck- 
haw,' a bird, 'qui odiose jurgat et rixatur,') 
and 'ing/ in that language, (water); because 
she was, for her punishment soused in the 
water; and others fetch it from 'cuek-quean 
i pellex.' " This citation does not justify an 
inference that the ducking-stool was an in- 
strument appropriated to the punishment of 
scolds only. It says, for the punishment of 
the party; and it refers to the statute of 51 
Hen. IH. stat 6, entitled "Judicium Pillorie; 
•A Statute of the Pillory and Tumbrel, and of 
the Assize of Bread and Ale," "A. D. 1266," 
by which it is enacted, that "if a baker or a 
brewer (braciatrix) be convict, because he 
hath not observed the assize of bread and 
ale," "patiatur judicium corporis silicet, pis- 
tor collistrigium, et braciatrix trebuchetum 
vel castigationem" (the old translation in 
the statute-book is— "then he shall suffer 
punishment of the body; that is, to wit a 
baker to the pillory, and a brewer to the 
tumbrel, or some other correction.") 

It is, therefore, clear, that the punishment 
of the tumbrel or trebucket, which were the 
same instrument, was not confined to scolds; 
and that this citation from Lord Coke does 
not justify an inference that ducking was 
the only punishment which could be inflicted 
upon them. If it should be said that such 
an inference may be drawn from the etymol- 
ogy of the word "cucking-stool," which he 
derives from a Saxon word signifying to 
scold, that inference is rebutted by the move 
probable etymology given by Burn (3 Burn's 
Justice, p. 225), who says— "The common peo- 
ple in the northern parts of England, 
amongst whom the greatest remains oC the- 
ancient Saxon are to be found, pronounce it 
'ducking-stool,' which, perhaps, may have 
sprung from the Belgie or Teutonic 'ducken,*" 
to dive under water; from whence, also, 
probably we denominate our duck, the 'wa- 
ter-fowl'- or, rather, it is more agreeable to 
the analogy and progression of languages to 
assert, that the substantive, 'duck,' is the 
original, and the verb made from thence; 
as much as to say, to 'duck' is to do as that 
fowl does." So that the name of the in- 
strument may have been given to it because 
it is a plunging instrument, and not because 
it was used for the punishment of scolds. 
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only. The words "tumbrel," "trebucket," 
"eastigatory," "cucking-stool," and "ducking- 
stool," are used synonymously by the old 
writers, as well as in the old statutes; so 
that the observations of Lord Coke in the 
following passage, from the page cited by 
Blackstone (3 Inst 219), is as applicable to 
the trebucket as to the tumbrel— "Now, for 
that the judgment to the pillory or tumbrel 
(as hath appeared before,) doth make the de- 
linquent infamous, and that the rule of law 
is 'Judicium de majore poena quam quod 
legibus statutum est non infamum facit, sed 
per breve de errore adnullari potest'; and 
again, 'Psena gravior ultra legem posita 
aestimationem conservat'; that the justices 
of assize, oyer and terminer, jail delivery, and 
justices of the peace would be well advised, 
before they give judgment of any person to 
the pillory or tumbrel, unless they have 
good warrant for their judgment therein. 
Fine and imprisonment, for offences finable 
by the justices aforesaid, is a fair and sure 
way." It is said, however, that this last 
observation of Lord Coke is confined to of- 
fences finable by the justices; and that to 
argue, from that passage, that a common 
scold was finable, is to beg the question; as* 
the sentence admits, by implication, that 
some offences, punishable by the pillory or 
tumbrel, might not be finable by the justi- 
ces. In the next sentence, in the same page, 
however, Lord Goke enumerates many stat- 
utes which authorize punishment by the pil- 
lory and tumbrel; in some of which the 
courts are authorized to inflict that punish- 
ment in addition to fine and imprisonment, 
and in others to inflict that punishment 
alone; which will account for Lord Coke's 
advice being confined to offences finable by 
the justices, without admitting that there 
were any common-law misdemeanors which 
could not be punished by fine and imprison- 
ment. Mr Chitty (1 Cr. Law, 710) lays down 
this general rule, that "every description of 
misdemeanor, or crime, for which an indict- 
ment will lie at common law, not subjecting 
the offender to a capital penalty, is within the 
discretion of the judges." Thus in the case of 
Rex v. -Thomas, Cas. t. Hardw. 279, convict- 
ed of keeping a disorderly house, the wife 
was in prison, but the husband had run 
away from his bail; affidavits were made 
that the prisoner was in so weak a condi- 
tion that a bodily punishment might kill her: 
"Per Curiam. The ordinary judgment in this 
case is pillory; but, for misdemeanor, the 
court is not tied down to any particular pun- 
ishment; and being a married woman has 
nothing to pay a fine withal, the punishment 
must be imprisonment." The judgment was, 
that she be imprisoned a year, and then to 
find security for her good behavior for seven 
years. 

It may be observed, also, in the Case of 
Foxby, before cited from 6 Mod. 17S, that 
she was a married woman, as appears in 
page 213 of the same book; which may ac- 



count for the judgment not being fine and 
imprisonment, as well as ducking. In Bac. 
Abr. tit "Nuisance," D, it is said— "All com- 
mon nuisances to the public are regularly 
punishable by fine and imprisonment, at the 
discretion of the judges; but in some cases 
corporal punishment may be inflicted, as in 
the case of a common scold, who is said to 
be properly punishable by being put into a 
ducking-stool Also the offence of keeping a 
disorderly house is punishable, not only with 
fine and imprisonment, but also with such 
infamous punishment as to the court, in its 
discretion, may seem proper." 

We think that, by these authorities, it is 
clear that Sir William Blackstone, in using 
the word "shall" in the passage cited, is not 
to be understood as having used it in its per- 
emptory and obligatory sense, and as inti- 
mating that the court was bound to inflict 
the punishment of ducking upon a common 
scold, under all possible circumstances; and 
that, in using the word "residue," it is not 
to be presumed that he intended to be under- 
stood as denying the power of the court to 
punish any common-law misdemeanor by 
fine and- imprisonment It is true, that the 
court, in its discretion, might sentence the 
offender to be ducked only; in which case, it 
would be part of the judgment that she 
should be placed in the stool; and the "resi- 
due," in that case, would be, that she should 
be plunged in the water. And in this sense 
only can Blackstone be understood, consist- 
ently with the general principles of law and 
the authorities cited. If a part of the com- 
mon-law punishment of the offence has be- 
come obsolete, the only effect is, that the dis- 
cretion of the court is so far limited. The 
offence is not obsolete, and cannot become 
obsolete so long as a common scold is a com- 
mon nuisance. All the elementary writers 
upon criminal law admit, that being a com- 
mon scold, to the common nuisance of the 
neighborhood, is an indictable offence at 
common law The court is therefore of opin- 
ion, that although punishment by ducking 
may have become obsolete, yet that the of- 
fence still remains a common nuisance, and, 
as such, is punishable by fine and imprison- 
ment, like any other misdemeanor at com- 
mon law; and that therefore, the motion in 
arrest of judgment must be overruled. 

The motion for a new trial rests upon two 
grounds: (1) That a woman cannot be guilty 
of scolding unless the words were spoken 
in anger, and with turbulence; and that the 
court permitted evidence to be given of in- 
sulting and provoking language, uttered by 
the defendant in an insulting and provoking 
manner, but not in an angry and turbulent 
manner; and that there were only two or 
three instances proved of the language be- 
ing used by the defendant in anger. (2) 
That the jury was permitted to take out the 
indictment which contained the two counts 
which the court had adjudged to be insuf- 
ficient, without any information to the jury 
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that those two counts were not to lie con- 
sidered by them. 

1. As to the first ground of new trial, the 
court, at the trial, overruled the objection to 
the evidence, being of opinion that the in- 
sulting and provoking language might be 
given in evidence, although not spoken in an 
angry or turbulent manner; which opinion, 
they still think, \s correct, and that its ad- 
mission is not a sufficient reason for grant- 
ing a new trial. 

2. The second reason is, that the jury took 
out with them the indictment containing the 
two counts which the court had, upon de- 
murrer, adjudged to be insufficient. Those 
counts were not matter of evidence; nor could 
they have been so understood by the jury; 
and they could not be separated from the 
good count, upon which the issue was joined. 
The indictment was, as usual, delivered to 
the jury when they retired, without objec- 
tion by the defendant, or her counsel; and 
all the facts averred in those counts were 
matters which, if proved, were evidence up- 
on the issue which the jury was sworn to 
try. If issue had been joined upon all the 
three counts, and a general verdict of guilty 
had been rendered, the judgment could not 
have been arrested on account of the two 
bad counts; and yet the jury might have 
given their verdict, in fact, upon evidence ap- 
plicable only tr one of the bad counts. It 
is true that it might be the ground of a mo- 
tion for a new trial; but, upon that motion, 
the court, before they would grant a new 
trial, must be satisfied that the evidence was 
not sufiicient to support the good count. So 
here, although the jury might have supposed 
they were trying an issue upon all the 
counts, and may have given their verdict, 
because they thought one of the bad counts 
was supported, if the court is satisfied that 
the evidence was sufiicient to support the 
good count, the court ought not, in its dis- 
cretion, to grant a new trial. The court is 
perfectly satisfied that the evidence in that 
respect was sufiicient, and must, therefore, 
overrule the motion. 

The defendant was sentenced to pay a fine 
of $10, and to give security for her good be- 
havior for, one year, and to stand committed 
until the fine and costs should be paid, and 
the security given. 



Case No. 18,203. 

UNITED STATES v. EUCKER. 

[1 Am. Law Rev. 217.] 

Circuit Court, "W. D. Tennessee. 1866. 

War— Teems of Capitulation — Military Parol 
— Treason. 

[The agreement of capitulation between Gen- 
erals Sherman and Johnston, in 1865, was the 
exercise of a belligerent, not a sovereign, right. 
As to persons included in its terms, it was a 
military parole, which terminated with the war, 
and such persons were consequently liable to 
arrest for treason after the war.] 
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In this case, General Ruclcer, who had been 
arrested for treason, moved to be discharged 
from arrest, on the ground that he was em- 
braced in the agreement of capitulation be- 
tween Sherman and Johnston, by which it 
was stipulated that he should not be molested 
by the authorities of the United States. 

THE COURT held, that the granting of 
these terms of surrender was "the exercise of 
a belligerent right, sanctioned by the laws of 
war; and not that of sovereignty, as distin- 
guished from belligerent. The sovereignty of 
the government did not reside in the president 
as the military chief of the nation, and he 
could not delegate to his subordinate officers 
in the field any right of sovereignty which did 
not properly pertain to him in his military 
character, under the constitution and laws of 
the United States;" that the agreement was 
a military parole, intended to terminate with 
the war; that the court would certainly not 
have permitted the prisoner to have been 
arrested on its process, during the war; but 
that the war was now ended. 

THE COURT accordingly refused to dis- 
charge the prisoner, but admitted him to bail. 



Case No. 16,204. 

UNITED STATES v. RUGGLES. 

[5 Blatchf. 35.] i 

Circuit Court, S. D. New York. Nov. 19, 1861. 

Lands under Navigable Waters — Grants by 

State — Injunction — Rights of United 

States Navy Yard. 

1. Under the act of the legislature of New 
York, of April 10th, 1850 (Sess. Laws 1850, c. 
283) authorizing the commissioners of the land 
office of the state to grant lands under the wa- 
ters of navigable rivers or lakes, and providing 
that no such grant shall be made to any person 
other than the proprietor of the adjacent lands, 
the grant must be confined to a line starting 
at the intersection with the shore, and extending 
at a right angle with the thread of the stream, 
or at a right angle into the lake, without any 
regard to the course or direction of the line up- 
on the land 

2. A party who has obtained a grant in viola- 
tion of the statute, as thus interpreted, will be 
restrained by injunction, at the suit of the pro- 
prietor of the land adjacent to the land under 
water so granted, from erecting docks on the 
land under water, so granted. 

3. "Where such adjacent land was owned by 
the government and used as a navy yard, an 
injunction was granted to restrain the erection 
of docks on other land under water properly 
granted to such party, until it should be shown 
that such erection would not seriously interfere 
with the rights of the government as proprietors 
of the navy yard, and it was referred to a mas- 
ter to inquire into the effect of such erection. 

James I. Roosevelt, U. S. Dist. Atty. 
Edwin W. Stoughton, for defendant 

NELSON, Circuit Justice. The bill in this 
ease is filed to restrain the defendant [Henry 
Ruggles] from obstructing the free navigation 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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of the East river, and thereby seriously inter- 
fering with ingress and egress to and from 
the navy yard at Brooklyn. The government 
purchased the site of the yard on the East 
river, and obtained from the state a cession 
of the jurisdiction some sixty years ago, and 
have since expended upon it millions of dol- 
lars, said to amount to five millions, in erec- 
tions and improvements in fitting it for the 
uses and purposes for which the purchase was 
made. The defendant is the owner of a lot 
of land lying adjacent to and west of the 
yard, fronting also upon the river, and has 
procured from the commissioners of the land 
office of the state of New York, a deed of the 
land in front, covered with water, extending 
into the river between six and seven hundred 
feet The boundary line of the parties is not 
at a right angle with the thread of the river, 
but strikes the shore in an oblique direction. 
The general course of the river at this place 
is nearly east and west, and the course of the 
boundary line, extended into the river, is 
north forty-two degrees and thirty minutes 
east, the effect of which is to carry the line 
thus extended into the water across a part of 
the water frontage of the navy yard, which, 
it is claimed, will, when the docks are erect- 
ed, as contemplated by the defendant, inter- 
fere with the free ingress and egress of ves- 
sels, and otherwise seriously impair the use 
of the yard, and will also have the effect to 
alter the channel of the river, and of the wa- 
ters of the Wallabout Bay, by deposits of 
silt and sand, and render access to the yard 
difficult and hazardous. The grant to the 
defendant by the commissioners was made 
under an act of the legislature of the state, 
passed April 10th, 1850 (Sess. Laws 1850, e. 
283), which authorizes them to grant lands 
under the waters of navigable rivers or lakes, 
as they shall deem necessary to promote the 
commerce of the state, or proper for the bene- 
ficial enjoyment of the same by the adjacent 
owner, but provides that no such grant shall 
be made to any person other than the pro- 
prietor of the adjacent lands, and that any 
such grant that shall be made to any other 
person shall be void. In my judgment, the 
true construction of this statute is, that the 
grant of the water lots, authorized to be made 
to the adjacent proprietor of the land, must 
be confined to a line starting at the intersec- 
tion with the shore, and extending at a right 
angle with the thread of the stream, or at a 
right angle into the lake, without any regard 
to the course or direction of the line upon the 
land. It is apparent that this is the only con- 
struction upon which the intent and purpose 
of the statute can be carried into effect The 
case in hand illustrates the practical difficulty 
attending any other construction. The govern- 
ment, as well as the defendant, is an adjacent 
proprietor, within the meaning of the statute, 
and is entitled to the grant of water lots in 
front, or, at least according to the express 
terms of the statute, no other party is en- 
titled to such grant. And yet the grant to 



the defendant, if allowed, has already ap- 
propriated a considerable portion of this very 
water frontage. I shall, therefore, restrain 
the defendant from erecting his dock upon 
any portion of the water lots granted, lying 
east of a line drawn from the intersection of 
his eastern line with the shore, in conformity 
with the interpretation given to the statute, 
as above explained- And, even with this mod- 
ification, I shall not at present interfere with 
the provisional injunction, inasmuch as I am 
not sufficiently advised, from the proofs in the 
ease, that with the line drawn in conformity 
with the true meaning of the statute, as above 
given, and the docks to be erected confined 
to the remaining portion of the grant, the ef- 
fect would not be to seriously interfere with 
the fair and full enjoyment of the rights 
and privileges belonging to the government, 
as proprietors of the navy yard. The large 
amount of money expended in its erections 
and improvements, as well as its great public 
importance and use, and the danger of imper- 
illing them, lead to caution and hesitation up- 
on a question involving all these considera- 
tions. A mistake might result in a public 
calamity. Before, therefore, I shall interfere 
with the provisional injunction heretofore 
granted, the ease must go before a master 
pro hac vice, whom I shall appoint, to inquire 
into the effect of the docks to be erected, even 
with the modifications stated, upon the free 
ingress and egress of vessels to and from the 
navy yard. 



Case K"o. 16,205. 

UNITED STATES v. RUGGLES. 

[5 Mason, 192.] i 

Circuit Court, D. Rhode Island. Nov. Term, 
1828. 

Shipping — Authority op Master — "Forcing 
Mariner ox Shore" in Foreign Pokt. 

1. Under the 10th section of the act of 182'), 
c. 276 [3 Story's Laws, 2001; c. 65, 4 Stat. 117] r 
the forcing a mariner on shore must be done, 
not only without justifiable cause, but also 
maliciously, to justify a conviction. If done 
under a mistaken sense of duty, it is not a case 
for conviction. 

[Cited in U- S. ^. Coffin, Case No. 14,824.] 

2. "Maliciously" in the statute means, with a 
wilful disregard of right and duty, or doing the 
act against a man's own conviction of duty. 

[Cited in U. S v. Coffin, Case No. 14,824; 

U. S. v. Taylor, Id. 16,442.] 
[Cited in Wills v. Noyes, 12 Pick. 328.] 

3. A master of a ship has authority to con- 
fine his seamen in a common gaol, in a foreign 
port, for offences and misconduct, in extreme 
cases, and where the proper correction or pun- 
ishment cannot be effectual on ship-board. 

[Cited in Jordan v. Williams, Case No. 7,528.] 
[Cited in Buddington v. Smith, 13 Conn. 336.] 

Indictment [against Spencer Ruggles] for 
maliciously forcing a mariner on shore in a 
foreign port, contrary to the tenth section of 

i [Reported by William P. Mason, Esq.] 
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the act of 1825, c. 276 [3 Story's Laws, 2001; 
c. 65, 4 Stat 117]. Plea, not- guilty. 

The cause turned principally on matters of 
fact at the trial. 

Mr. Greene, IT. S. Dist. Atty. 
Pratt & Searle, for defendant. 

Upon the summing up to the jury, the fol- 
lowing opinion was delivered as to the con- 
struction of the statute: 

STORY, Circuit Justice. The words of the 
act of congress are, that "if any master, &c. 
shall, during his being abroad, maliciously 
and without atiy justifiable cause, force any 
officer or mariner of such ship, &c. on shore, 
&c. he shall, on conviction thereof, be pun- 
ished by fine, &c." To constitute the offence, 
both facts must concur. It is not sufficient, 
that there is no justifiable cause for the act; 
It must also be maliciously done. If there- 
fore the jury should come to the conclusion, 
that there has been no justifiable cause, still 
they must be satisfied further, that the act 
has been maliciously done by the defendant. 
By "maliciously," in the intendment of the 
statute is not merely meant a wicked, malig- 
nant, and revengeful act, such as in cases of 
murder constitutes malice, and which flows 
from a heart regardless of social duty, and 
fatally bent on mischief. But if the act be 
wantonly done, that is, with a wilful disre- 
gard of right or duty, it is, in the sense of the 
statute, malicious. It must be a wilful act, 
done contrary to a man's own convictions of 
duty. If, therefore, the defendant did the 
act from good motives, and under a mistaken 
sense of duty, and not from a spirit of hatred, 
or with an intention to oppress, then he ought 
to be acquitted, notwithstanding the want of 
• justifiable cause. But if he did the act con- 
trary to his own sense of duty, as a mere ex- 
ercise of power, without any sense of its be- 
ing right, then it was "maliciously" done in 
the sense of the statute. See Harman v. 
Tappenden, 1 East, 555, 563, and note, and 
504, 565, as to the meaning of "maliciously." 
See, also, 2 Starkie, Ev. tit. "Libel and Mal- 
ice," pp. 862, 891, etc.; Robertson v. MeDou- 
gall, 4 Bing. 670, 680; Looker v. Halcomb, Id. 
183, 190. as to the meaning of "willfully and 
maliciously," in St. 1 Geo. IV. c. 56. 

There is another point, on which the court is 
called to express an opinion. In the present 
ease, the master not only forced the seamen 
on shore, but he caused them to be confined 
and imprisoned in the common gaol at St. 
Pierre's, under circumstances of such great 
exposure and severity, as cannot be justified. 
It is said, that the law does not clothe the 
master with any authority to imprison the 
seamen for disobedience or misconduct in a 
common gaol in a foreign port; and that the 
imprisonment, if necessary or proper, must be 
on board of the ship. I am aware, that it 
has been doubted by very able judges, wheth- 
er the law does authorize such an imprison- 
27FED.CAS. — 53 
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ment on shore in a foreign port. My opinion, 
however, upon the most mature deliberation, 
is, that it does authorize it; but I am also of 
opinion, that the authority arises, and can be 
exercised only in cases of flagrant offences, 
where there is a positive necessity of removal 
of the party offending from the ship to some 
place of safety on shore. The authority is of 
a very delicate and summary nature, and is 
justified only by the same necessities, which 
clothe private persons in other cases with ex- 
traordinary powers. Cases may easily be con- 
ceived, where the authority may be indis- 
pensable for the safety of the ship, cargo, and 
crew. Suppose a mutiny in port, with an In- 
tent to murder the officers, or to embezzle 
the cargo; and the conspiracy be so extensive, 
that the mutineers cannot be suffered to re- 
main on board, but at the imminent hazard 
of the lives of the officers, and the property 
on board. The master must have (as I think) 
a right, under such circumstances, to remove 
them from the ship; and to imprison them, 
as well for punishment as safety, if he does 
not choose (as he may) to dismiss them alto- 
gether from the employment. But in such a 
case, the imprisonment must be with the in- 
tent to take them again on board the ship for 
the voyage, or to bring them home: and not 
with the intent merely to punish them, and at 
the same time to dissolve their connexion 
with the ship. The master can punish only 
to promote good discipline, and compel obedi- 
ence to lawful orders on board of the ship. 
He is not clothed with judicial authority to 
sentence seamen to punishment for their of- 
fences. The law has conceded that authority 
to the regular tribunals of the country, acting 
in the common forms of justice, and upon a 
trial of the facts by a jury. While, therefore, 
I admit, that a master may, in extreme cases, 
imprison a seaman In a common gaol in a 
foreign port, (for no such authority is pretend- 
ed to exist in a domestic port,) I think the au- 
thority is confined to extreme cases; and can- 
not be justified, when a more moderate pun- 
ishment on ship-board would be effectual and 
safe. The notion, so commonly entertained, 
that a master may, at his pleasure, for slight 
offences imprison his seamen in a foreign 
gaol, is utterly unfounded in law. It is well 
known, that there is in warm climates great 
danger to the healths and lives of seamen in 
these miserable and loathsome places; and 
a power to imprison them there is often a 
power of life or death. It is high time, that 
masters should understand, that they are 
criminally liable for such wanton abuses of 
authority. And if a seaman should lose his 
life by confinement and exposure in such a gaol 
through the instrumentality of the master, 
without justifiable cause, the master is re- 
sponsible, as in other cases of homicide. One 
of the strongest reasons against the exercise 
of the authority is, that the seamen are thus 
put utterly out of the control and supervision 
of the master. It is his duty to watch over 
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them with parental attention, as long as they 
belong to the ship; and he has no right to 
delegate his authority or custody to gaolers 
and turnkeys in a foreign country. 

Verdict, guilty. 

Case No. 16,206. 

UNITED STATES v. RUM RIVER & M. 
BOOM CO. 
[See 3 Fed. 552.] 



Case Wo. 16,207. 

UNITED STATES v. RUMSEY. 

[5 Int. Rev. Rec. 93.] 

District Court. D. New Jersey. 1867. 

Violation of Internal Revenue Laws— Fraud 

ulext Returns— Indictments— Evidence 

—Previous Transactions. 

[1. Where indictments are found, under the 
act of June 30, 1864 (13 Stat. 223), both for 
making false returns (under section 15) and for 
perjury (under section 42), the district attor- 
ney cannot proceed upon both indictments, but 
must elect between them.] 

[2. On the trial of an indictment against a 
manufacturer for making false and fraudulent 
returns for a given month, it is competent to 
show, for the purpose of proving the fraudulent 
intent, that in previous months defendant made 
false returns.] 

This was an indictment for disclosing and 
delivering to an assistant assessor a false and 
fraudulent return of manufactures, under sec- 
tion 15 of the act of June 30, 1864. The trial 
was begun on the 21st of February last, at 
Trenton, and terminated in the conviction of 
the defendant on the 8th of March, having 
continued more than two weeks. The case 
has exhibited almost all forms of opposition 
to the execution of the internal revenue laws, 
and therefore a brief statement of the various 
proceedings connected with it will be of in- 
terest. The defendant was a manufacturer 
of clothing in Salem, New Jersey, and earned 
on, in connection with it, an extensive dry 
goods business. Up to May, 1S66, he had re- 
turned to the assessor manufactures amount- 
5 ng only to about §300 per month. It was be- 
lieved that his actual sales were more than 
ten times that amount, and in May last, a 
revenue inspector, Mr. Wm. H. Van Nort- 
wick, was sent to investigate his affairs. He 
examined the books and clerks, and became 
satisfied that great frauds had been commit- 
ted. After examining the books and making 
abstracts for one day, he found that about 60 
pages had been cut out during the night, with 
the evident design to conceal the amount of 
sales. The collector at once seized the store 
and books, and reported the case to the dis- 
trict attorney. Before information was filed, 
Rumsey obtained from the state court of 
chancery an injunction restraining the col- 
lector from withholding possession of the 
store and books, and, under cover of this pro- 
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cess, he took possession of the store by dupli- 
cate keys, and carried off the books from the 
collector's ofliee by strategem. He also sued 
the collector and inspector in an action of 
trespass, in the state court, laying his damages 
at $20,000 The United States district attor- 
ney, regarding the seizure as* complete, and 
possession of the property involuntarily aban- 
doned by the collector, filed an information, 
issued process, and directed the marshal to 
take possession of the property. He also im- 
mediately removed the suit in chancery, and 
the action at law into the United States circuit 
court. The marshal took possession of all the 
stock and materials of the clothing manu- 
facture, and on application of Rumsey, ap- 
praisers were appointed, and a bond was 
given for the appraised value of the property, 
Rumsey still retaining the books. Shortly 
after the issuing of the injunction, Rumsey 
obtained from the chancellor an order for the 
collector to show cause why an attachment 
should not be issued to punish him for a 
breach of the injunction, which the collector 
had refused to obey. Testimony was taken 
ex parte under this order, and the motion for 
attachment was made after the removal of 
the cause. The district attorney insisted that 
the chancellor had no power to take any fur- 
ther proceeding, and Rumsey's counsel urged 
that the attachment for a breach before re- 
moval was not a further proceeding in the 
cause, but only a punishment of the individual 
for contempt committed while the ease was 
in the power of the court. The argument 
was delayed and the motion was not after- 
wards pressed. Meanwhile the assessor had 
summoned Rumsey to appear and produce his 
books, but acting under the decision of Judge 
Smalley, his counsel eaused the books to be 
torn in two, and produced only the fragments 
relating to the last month's business, denying 
the right of the assessor to examine into any 
transactions for which returns had been al- 
ready made. The district attorney then ap- 
plied to Judge Field for an attachment under 
section 14, to compel the production of the 
books. The attachment was issued, and on its 
return, after some delay, the judge made an 
order that the books should be produced. 
They were, however, not actually examined 
by the assessor, he having in the meantime 
made an assessment of $6,000 for taxes with- 
held. In June, 1866, the case was brought be- 
fore the grand jury, before whom Rumsey's 
clerks and employees were summoned, and 
eight indictments were found; three for false 
returns under section 15, four for perjury un- 
der section 42, and one for forcibly obstruct- 
ing the collector under section 3S, of the act 
of June 30, 1S64. Motions were then made 
to quash these indictments, and the argument 
was postponed to September term. At that 
term four additional indictments were found, 
and motions to quash were also made as to 
these. After elaborate argument these mo- 
tions were overruled, and the indictments set 
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down for trial at January term. It was held, 
however, by the judge, that the defendant 
must not be tried both for perjury and for 
false return, as to the same monthly return, 
and that the district attorney must elect as to 
which he would try. After various delays on 
the part of the defendant, the trial of the in- 
dictment for making a false and fraudulent 
return for September, 1SG4, was commenced 
on the 21st of February. 

The case was tried for the government by 
A. Q. Keasbey, U. S. Dist. Atty., and E. Mer- 
cer Shreeve; and for the defendant by Messrs. 
Joseph P. Bradley, Abraham Browning, and 
A. H. Slape. 

The defendant's counsel had been notified 
to produce the books, but they refused. 
Thereupon the abstracts made by the inspect- 
or from the day-book were admitted in evi- 
dence, showing sales on credit alone of more 
than three times the whole amount returned; 
and it was proved that much the greater por- 
tion of the sales were for cash. .The clerks, 
cutters, and sewing women of the defendant 
were examined, and proved an amount manu- 
factured, at least ten times the amount. re- 
turned. The only important legal question 
that arose, was upon the admissibility of the 
returns made by the defendant for other 
months than September, on which the indict- 
ment was founded. They were offered, not 
to prove the fact of falsehood in the Septem- 
ber return, but to show the fraudulent intent 
with which it was made. It was earnestly 
contended that it was not competent to go 
into proof of other crimes, and that to admit 
the other returns would be to put the defend- 
ant on his defence, for twenty different mis- 
demeanors. But THE COURT held that they 
were clearly admissible to show the fraudu- 
lent character of the September return; that 
the several returns were parts of a connect-" 
ed series of transactions, forming the general 
business of the defendant, and therefore ad- 
missible on the settled rules of evidence laid 
down in the books and cases cited by counsel 
for the defendant; that such proof was com- 
petent in order to show that the return for 
September was not exceptional, but one of a 
series of frauds; and that so far from being 
foreign to the case, this proof was what both 
parties ought to want to produce, as being 
best calculated to elucidate the truth, and 
affording the defendant the best opportunity 
of vindicating himself if innocent of fraud. 

"When he came to his defence the defendant 
produced certain books which he insisted 
were all the books of his business. It was 
plain by inspection, and also by comparing 
them with the inspector's abstracts, that the 
books had been systematically altered by 
Rumsey, by adding after a charge of different 
garments sold, the words "cut and trimmed," 
in order to make it appear that these were 
not sales of manufactured articles; and in 
other instances the word "clothing" had been 
altered to "cloth," by erasing the last syllable. 



These alterations ran through all the oooks, 
and were made in hundreds of places, as 
shown by visible marks, or by comparing with 
the inspector's abstracts. A book which was 
reluctantly produced upon proof of its exist- 
ence, near the close of the trial, revealed thb 
entry of over 8,000 garments for about two 
years, and it was shown that another had ex- 
isted, which he utterly refused to produce, 
covering the month in question, which at the 
same rate of production, •would have shown 
over 13,000 garments for a period during 
which he had returned about 1,200. In fact, 
it was clearly shown that he had done a busi- 
ness of about $40,000 a year, while returning 
less than §4,000 for taxation. He was con- 
victed, with a recommendation to the mercy 
of the court, it being understood that two of 
the jury refused to find the verdict without 
such recommendation, desiring to save him 
from imprisonment. After the verdict he 
pleaded non vult contendere, as to the other 
indictments for false return, and the district 
attorney entered nol pros on the indictments 
for perjury and obstructing collector. 

THE COURT imposed a fine of $1,000 and 
costs on the indictment tried, and suspended 
sentence on the others, upon which he may 
be punished by^ imprisonment, or -fines 
amounting to $17,000. It is probable that tne 
severity of the sentences on these indictments 
will be governed by the action of the defend- 
ant as to the payment of his taxes withheld, 
and the amount of his bond for the property 
seized as subject to forfeiture. 



Case No. 16,308. 

UNITED STATES v. RUNDLETT. 

[2 Curt. 41.] i 

Circuit Court, D. New Hampshire. Oct. Term, 
1854. 

United States Commissioners — Criminal Com- 
plaints— AUTHORITT TO TAKE BAIL — 
Recognizances — Default. 

1. A commissioner, appointed to take affida- 
vits, &c, under the acts of congress, has pow- 
er to let to bail, one brought before him on a 
criminal complaint, pending the proceedings; 
in those states where, justices of the peace have 
a similar power; and a recognizance to appear 
before him to have the proceedings completed 
is valid. 

[Approved in U. S. v. Case, Case No. 14,- 
742. Cited in U. S. v. Horton, Id. 15,- 
393; U. S. v George, Id. 15,199; U. S. v. 
Evans, 2 Fed. 151; U. S. v. Martin, 17 Fed. 
155; Ex parta Perkins, 29 Fed. 909; Rand 
v. U. S., 36 Fed. 672; Marvin v. U. S., 44 
Fed. 410. Cited in U. S. v. Ewing, 140 t). 
S. 144, 11 Sup. Ct 743; U. S. v. Keiver, 56 
Fed. 425; Re Acker, 66 Fed: 294; Hallett 
v. U. S., 63 Fed. 822; Hudson v. Parker, 
156 U. S. 282, 15 Sup. Ct. 452; U. S. v. 
Hudson, 65 Fed. 77; Re Dana, 68 Fed. 
893.] 

[Cited in Re Mantz, 19 D. C. 598; U. S. v 
Eldredge (Utah) 13 Pac. 679.] 

i [Reported by Hon. B. R. Curtis, Circuit 
Justice.] 
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2. Such a commissioner has power to ad- 
journ to another time and place, as incident to 
the power to hear and determine; but he can- 
not adjourn in the absence of the accused. 

[Cited in Re Ewing, Case No. 4,587.] 

3. In New Hampshire, one under a recog- 
nizance to appear before an examining commis- 
sioner at his office at ten o'clock, a. m., is not 
in default for not appearing precisely at ten 
o'clock, nor before the expiration of that hour,— 
nor is he bound to appear elsewhere than at 
the commissioner's office. 

[Cited in Re Gilley, Case No. 5,438; Re 
Ewing, Id. 4,587.] 

4. The condition of a recognizance to appear 
before a commissioner can be shown to be 
broken, only by calling the cognizor at the time 
and place, when and where he was bound to 
answer, and making an entry of his default to 
appear on the minutes of the commissioner 
which he returns to the court. 

[Cited in Marvin v. U. S., 44 Fed. 411.] 
[Cited in Brooks v. U. S. (N. MO 27 Pac. 311; 

Philbrick v. Buxton, 43 N. H. 463; Stale 

v. Kinne, 39 N. H. 138.] 

5. It is not sufficient to aver and prove 
aliunde, that the cognizor had in fact abscond- 
ed, and did not intend to appear, and could not 
have appeared if he had been called. 

Marston & Emery, in support of the de- 
murrer. 
Mr. George, U. S. Dist. Atty., contra. 

CURTIS, Circuit Justice. This is an action 
of debt [against Harrison G. O. Rundlett] on 
a recognizance. The amended declaration, 
which is demurred to, shows that one 
Woodbury Gilman was complained of, before 
Horace Webster, one of the commissioners 
appointed by the circuit court of the United 
States for the district of New Hampshire, 
and therein was charged with the crime of 
presenting to the commissioner of pensions 
certain false and fraudulent papers for the 
purpose of obtaining an allowance of a claim 
for a pension, and the payment of a sum of 
money from the United States in satisfaction 
of such claim. That the said Gilman was 
arrested and brought before the commission- 
er at his office in Portsmouth, on the 30th 
day of August, 1853, and such proceedings 
were thereupon had that Gilman was or- 
dered by the commissioner to recognize in 
the sum of $2,500, with three sureties, in the 
sum of §833 33-100 each, to be and appear 
before the commissioner at his office in Ports- 
mouth on the first day of September then 
next, at ten of the clock in the forenoon, 
further to answer to the said complaint, and 
then and there wait and abide the order of 
the said commissioner; that the said Gilman 
and three sureties, of whom the defendant 
was one, did so recognize. That Gilman did 
not appear at the office of the commissioner 
on the first day of said September, at ten of 
the clock in the forenoon, according to the 
tenor of his recognizance; and the commis- 
sioner adjourned to the court house in Ports- 
mouth, at the same hour, and then and there 
Gilman was three times solemnly called, and 
made default, and the sureties were also then 



and there three times solemnly called la 
bring in the body of their principal, but did 
not appear, or bring the principal, and so 
default was made in the condition of the 
recognizance, and the same was declared by 
the commissioner to be forfeited; all which, 
will appear by the record, &c. 

Several questions have been argued upon 
the demurrer. The first is, whether the com- 
missioner had authority to take the recogni- 
zance of a defendant, with surety, to appear 
before himself. It is argued that the powers 
of a commissioner, in this particular, are the 
same as those of a justice of the peace; that 
at common law, a justice of the peace can- 
not order a prisoner to recognize to appear 
before himself; that though there is, by 
statute in New Hampshire, as in other states, 
authority conferred on justices of the peace 
to let to bail persons accused before them, 
while the complaint is pending, and no order 
has been made thereon, there is no act of 
congress which confers this power on com- 
missioners. By the first section of the act 
of August 23, 1842 (5 Stat. 516), it is provided, 
that the commissionei*s shall exercise all the 
powers that any justice of the peace, or other 
magistrate of any of the United States may 
now exercise, in respect to offenders for any 
crime or offence against the United States, 
by arresting, imprisoning, or bailing the 
same, under and by virtue of the thirty 
third section of the act of September 24, 
1789 (5 Stat. 91). To that section we must 
look for the powers of the commissioners 
over this subject; and it provides that, for 
any crime or offence against the United 
States, the offender may, by any justice or 
judge of the United States, or by any justice 
of the peace, or other magistrate of any of 
the United States where he may be found, 
agreeably to the usual mode of process 
against offenders in such state, be arrested 
and imprisoned or bailed, as the case may 
be, for trial before such court of the United 
States, &c. 

My opinion is, that it was the intention of 
congress by these words, "agreeably to the 
usual mode of process against offenders in 
such state," to assimilate all the proceedings 
for holding accused persons to answer before 
a court of the United States, to the proceed- 
ings had for similar purposes by the laws of 
the state where the proceedings should take 
place; and, as a necessary consequence, that 
the commissioners have power to order a 
recognizance to be given to appear before 
them,°in those states where justices of the 
peace, or other examining magistrates, act- 
ing under the laws of the state, have such 
power; as they have in New Hampshire, by 
the Revised Statutes (page 564, § 8). It is, 
perhaps, admissible, to consider the taking of 
a recognizance, to be strictly, and literally, 
within the meaning of the word "process." 
See Beers v. Houghton, 9 Pet. [34 U. SJ 329; 
U. S. v. Knight, 14 Pet. [39 U. SJ SOI. But 
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if not so, I consider the words "mode of 
process," as used in tliis law, to be synony- 
mous with mode of proceeding, and to in- 
clude power to let to bail. This must be so, 
because the law expressly says, the prisoner 
is not only to be arrested and imprisoned, 
but bailed, agreeably to the usual mode of 
process in the state; and though this refers 
to his being bailed to appear and answer 
before the court, it shows that the words 
"mode of process" were not confined to the 
form of the warrant or mittimus, but were 
used in the larger sense above mentioned. 
See Duncan v. Darst, 1 How. [42 TJ. S.] 306, 
and cases there cited; and Gwin v. Breed- 
love, 2 How. [43 U. S.] 29. This objection 
must therefore be overruled. 

The next objection is more formidable. It 
is that the condition of the recognizance re- 
quired the principal to appear at the office 
of the commissioner at ten o'clock; that the 
legal effect of this was, that he had until 
eleven o'clock to appear; that he was not 
bound to appear at any other place; that the 
recognizance could not be forfeited, without 
calling him at the commissioner's office, and 
entering his default for non-appearance there; 
that the adjournment to the court house, at 
ten o'clock, did not impose on the accused a 
duty to follow the commissioner, and make 
his appearance there before eleven o'clock; 
and, consequently, when he failed to answer 
the call at the court house, he was not there- 
by in default, and so there was no forfeiture. 

To maintain an action on a recognizance, 
the declaration must show a breach of its 
condition. And as the recognizance is re- 
quired and taken by the commissioner pur- 
suant to an authority conferred on him by 
law, and to satisfy certain legal require- 
ments, the nature, extent, and limitations of 
the responsibility created thereby, are to be 
determined, not by a mere examination of 
the terms of the instrument, but also by ref- 
erence to the rules of law which are appli- 
cable thereto. These rules apply themselves 
to the terms of the condition, and affect their 
meaning and operation. Beers v. Houghton, 
9 Pet. [34 U. S.] 329; XL S. v. Knight, 14 Pet. 
[39 TJ. S.] 301. One of these rules of law 
requires the principal cognizor to be called, 
and his default entered; and the legal effect 
of the condition is such, that it is not broken 
by non-appearance, generally, to be proved 
by any evidence, but only by non-appearance 
in answer to a call, to be proved by an en- 
try made on the minutes of the magistrate, 
and returned by him as part of the proceed- 
ings. This has been decided in New Hamp- 
shire, and elsewhere, upon reasons, which, to 
me, are satisfactory. State v. Chesley, 4 N. 
H. 366; Dillingham v. TJ. S. [Case No. 3,913]; 
State v. Grigsby, 3 Terg. 280; "White v. State, 
5 Yerg. 183; Park v. State, 4 Ga. 329. It is 
clear .also that the declaration must show a 
default to answer to a call, made at a time 
and place, when and where the cognizor was 
bound by law to answer. And the question 
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here is, whether Gilman was bound by law 
to answer the call made at the court house. 
By the terms of the recognizance, he was to 
appear at the office of the commissioner, at 
the hour of ten o'clock in the forenoon, and 
then and there further answer to the com- 
plaint, and wait and abide the order of the 
said commissioner. Any lawful order which 
the commissioner was empowered to pass in 
the course of proceedings upon this complaint, 
is within the very terms of the condition. 
If he had appeared, and the hearing had 
not been finished on that day, and the com- 
missioner had adjourned the hearing to the 
next day, the defendant would undoubtedly 
have been bound by the recognizance to ap- 
pear on the next day. The commissioner 
also had power to make an order to adjourn 
to a more convenient place, for the purpose of 
hearing the complaint. This power is in- 
cident to the power to hear and determine. 
It includes adjournments both of time and 
place. Where, as in some of the states, the 
power is regulated by statute, of course those 
statute limits must be observed. Where it 
has not been thus regulated, it must be a rea- 
sonable exercise of the power, in reference 
to the circumstances of the case, for the pur- 
pose of more conveniently, or speedily, or 
safely, discharging the duty of examining 
the complaint Morrell v. Near, 1 Cow. 112; 
Caswell v. Ward, 2 Doug. (Mich.) 374. 

In this case no objection is made to the mode 
of exercising this power, save that the order 
to adjourn was made in the absence of the 
defendant, and before he was bound to be 
present. That the order to adjourn was 
made in his absence, is averred by the amend- 
ed declaration. That it was made at ten 
o'clock in the forenoon is also averred. I do 
not think he was bound to be present before, 
or precisely at ten o'clock. I have always 
understood it to be part of the common law 
of the New England states, and I believe it 
is so held in other states, that in proceedings 
before magistrates, which are notified to be- 
gin at a fixed hour, neither party is in de- 
fault, until the expiration of that hour and 
the commencement of the next. This is a 
convenient rule, prevents surprise, and ex- 
acts as much promptness as is safe and rea- 
sonable. It seems quite clear from the case 
of Downer v. Hollister, 14 N. H. 122, that it 
is part of the law of this state. 

Under these circumstances I am of opinion 
the commissioner had not lawful authority 
to make the order to adjourn, that the order 
was not binding on the defendant, so as to 
oblige him to answer at the court house, and 
consequently that his failure to answer there 
was not a breach of the condition of the 
recognizance,— and this for the following rea- 
sons: The general rule is, that in criminal 
proceedings, no action affecting any right of 
the accused should take place in his ab- 
sence. In this particular ease it might be 
of no importance to the defendant whether 
the adjournment took place in his absence or 
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not. In many eases it might be of practical 
importance. I cannot consent to make a pre- 
cedent, which might be used injuriously to 
the substantial rights of persons examined 
for offences by magistrates. When they 
have bound themselves to appear before a 
magistrate and answer to a complaint at a 
particular place, they must be allowed an 
opportunity to appear there, and offer such 
reasons as they may have, why they should 
not be compelled to answer elsewhere; and 
those reasons must be considered by the 
magistrate, before they are required to an- 
swer at another place. As has already been 
said, the power to adjourn is incident to the 
power to hear and determine. But if the 
defendant avoids, there is no hearing or de- 
termination. Until he appears, therefore, 
there is no power to hear and determine, 
and consequently, a power to adjourn, which 
is merely incidental to the power to hear, and 
r/hich is to be exercised, if at all, only for 
the more convenient, safe, or speedy execu- 
tion of the principal power, not only need not 
be exerted, but can hardly be said to exist. 
If the defendant had been in any default, 
for not being present at the time the order 
to adjourn was made, it might be urged, per- 
haps, that he was bound to take notice of 
the adjournment, and to follow the com- 
missioner to the court house. Adjournments 
by courts of record thus bind persons who 
are under recognizance. But, as has already 
been declared, his appearance at any time 
before eleven o'clock, at the office of the com- 
missioner, would satisfy the condition of the 
recognizance; and I can make no distinction 
between an order of the commissioner to ad- 
journ at ten o'clock, before he appeared, 
and an order at nine o'clock, or any earlier 
hour. In neither case, was the defendant 
bound to be present, or in default for not 
being present; and I do not perceive upon 
what ground he could be required to take 
notice of and obey the order of adjournment, 
in one case, ratner than in the other. 

Several cases in the state .of New York 
have been decided upon principles somewhat 
analogous to those above stated: Wiest v. 
Oritsinger, 4 Johns. 117; Stewart v. Meigs, 
12 Johns. 417; Jlorrell v. Near, 1 Cow. 112. 
It was stated at the bar that Gilman, the 
defendant, actually absconded, and had no 
intention to appear, and did not, nor would, 
at any time or place, appear to ar>swer the 
complaint; that this was well known to Ms 
sureties, and that it was of no practical im- 
portance to him or them whether the adjourn- 
ment took place or not. This may be so; 
but the case must be decided upon fixed 
principles of law, applicable to all eases of 
such recognizances taken by magistrates, and 
whatever the intentions or acts of Gilman 
may have been, if there was no breach of the 
condition of the recognizance, no recovery 
can be had. Being of opinion that there was 
no breach, the judgment must be for the de- 
fendant. 
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Case No. 16,209. 

UNITED STATES v. RUSSEL. 

[4 Dall. 414, note.] i 

Gireuit Court, D Pennsylvania. Oct. Term, 
1806. 

Murder on High Seas— Peremptory Challenges. 
[One indicted for murder on the high seas is 
entitled, by the express provision of the stat- 
utes, to only 20 peremptory challenges.] 

In the case of United States against Rus- 
sel, on an indictment for murder on the high 
seas, tried at October term, 1806, the prison- 
er's counsel, at first, claimed the right of 
peremptorily challenging thirty-five jurors; 
but, that being an offence set forth in the 
penal law, was expressly embraced by the 
provision limiting the peremptory challenges 
to twenty; and the claim was, accordingly, 
overruled. 



UNITED STATES (RUSSELD v.). See Case 
No. 12,164. 



Case No. 16,210. 

UNITED STATES v. RUTHERFORD. 

[2 Cranch, C. C. 528.] 2 

Circuit Court, District of Columbia. Dec. 
Term, 1824. 

Competency op Witnesses— Riot— Joint Indict- 
ment. 

1. If three persons be jointly indicted for a 
riot, and one only be put upon his trial, the 
other two having forfeited their recognizances, 
connot be examined as witnesses for the de- 
fendant. 

2. The offender who has committed an infa- 
mous offence, is restored to his cbmpetencv as 
a witness, by a pardon. 

The defendant [William Rutherford] and 
two others were indicted for a riot, and also 
for a simple assault and battery, in separate 
counts of the same indictment. 

Mr. Jones, for defendant, offered to exam- 
ine as witnesses, the two who had forfeited 
their recognizances. 

THE COURT (nem. con.) refused. 

Mr. Jones then offered to examine as a 
witness, for the defendant, one Golding, 
who had been convicted under the post-of- 
fice law of 30 April, 1810 [2 Stat. 592], of 
embezzling letters and stealing bank-notes 
there from, but was pardoned by the presi- 
dent. 

THE COURT (nem. con.) permitted him to 
be sworn. 



Case No. 16,211. 

UNITED STATES v. RYCRAFT. 

[Milwaukee Daily News, Scr. Bk. 178.] 3 

District Court, D. Wisconsin. 

Fugitive Slave Law— Aiding in Escape. 

[1. On a prosecution for aiding in the escape 
of one arrested under lawful process a s being 

1 [Reported by A. J. Dallas, Esq.] 

2 [Reported by Hon. William Cranch, Chief Judge.] 

S [Published from a scrap book in the clerk's office at 
Philadelphia. Date not piven.] 
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a fugitive slave, it is not necessary to show that 
he actually was the slave of the person at whose 
instance the process was issued.] 

[2. The fact that the members of a vigilance 
committee formed to prevent the execution of 
the fugitive slave law stated that their object 
was to prevent the "kidnapping" of the fugi- 
tive by the officers of justice and the alleged 
owner, furnished strong evidence of their respon- 
sibility for a subsequent riot and rescue of the 
fugitive from the jail in which he was confined, 
even though they individually counseled peace- 
able measures.] 

This was an indictment against John Ry- 
craft for aiding, assisting, and abetting in the 
escape of Joshua Glover, a fugitive slave. 

MILLER, District Judge (charging jury). 
At the commencement of this trial, I remark- 
ed, that verbal application had been made, 
on behalf of a reporter for a daily paper, 
for leave to report the evidence in this case. 
After the case is concluded, I have no objec- 
tions that a correct report be made. I have 
never consented in any case, that a report 
be published during the pendency of a trial. 
The jurors have access to the papers, and 
feeling an interest in the proceedings, may 
there read what may not be correct. Jurors 
should find a verdict upon the evidence as it 
passed to them from the witnesses, without 
having their minds disturbed by reading the 
reports of irresponsible and perhaps inaccurate 
reporters. In criminal cases, so far as my ob- 
servation has extended, I am inclined to think, 
injustice has been done in several instances, 
by the daily publication of evidence, during 
the trial. And in case of non-agreement of 
the jury, a just second trial is rendered un- 
certain by such publications. For these rea- 
sons I respectfully request the editors, to post- 
pone any publication of the evidence, until 
the cause is finally determined. I do not 
make a positive command, but a respectful 
request, which in every instance heretofore 
has been complied with. This request I be- 
lieve has been, complied with, and you are 
left to decide this case upon the evidence, as 
you understood it, from the witnesses. 

I also, at an early hour of this trial, cau- 
tioned you against outdoor influences, feeling 
it my duty to protect the purity of the jury- 
box. In all cases likely to be attended with 
excitement, I have pursued this course, and 
gave the jurors to understand that an attempt 
to influence their decisions, out of court, is 
indictable, and that it is their duty to make 
the information. The law throws around a 
juror, sworn to try an issue according to evi- 
dence, a circle, into which no man can cor- 
ruptly enter with impunity. One object of the 
provision, in the federal constitution, of a 
judiciary, was that a tribunal may exist in 
each state, wherein all persons may appear as 
suitors, unembarrassed by local prejudices, in- 
fluences, or interests. This is a court of the' 
nation, open to all persons of every state or 
country. Residents of our sister states of this 
Union appear here imder the constitutional 
provision, as American citizens, on an equality 



with those of Wisconsin; and inhabitants of, 
or emigrants from foreign states, as suitors, 
have equal consideration with our own citi- 
zens*. This being a national court, you are a 
national jury, equally removed, with the 
judge, from all local influences. A gentleman 
occupying the seat of a juror in this court, 
will feel it a duty, in promoting this object 
of the constitution, to discard from his mind 
all local prejudices, or feelings in regard to 
policy, circumstances, or individuals. 

The subject of slavery in the several states 
of the Union, has been attended with difficul- 
ties, both before and since the adoption of 
the federal constitution. Through the cupid- 
ity and avarice of England, slavery was intro- 
duced into the American colonies; and it 
existed in them without regard to their lo- 
cality, North or South, until the people in the 
North found by experience that it was un- 
profitable. At the adoption of the constitution, 
it existed in all the states; but laws had then 
been generally enacted in the Northern states 
for its gradual abolition At the adoption of 
the constitution of the United States, slavery 
had been so engrafted into the several states, 
that a constitutional provision for the surren- 
der of fugitives from labor, became essential 
to the adoption of that instrument. The con- 
stitutional provision upon the subject is this: 
"No person held to service or labor in one 
state, under the laws thereof, escaping into 
another, shall, in consequence of any law or 
regulation therein, be discharged from such 
service or labor, but shall be delivered up on 
claim of the party to whom such service or 
labor may be due."' What I shall say to you 
upon this occasion has nothing new or original 
with me. I shall content myself by following 
decisions of the supreme court of the United 
States, and the opinion of the supreme judges, 
Story and Curtis, of Massachusetts, Baldwin 
of Pennsylvania, and Nelson of New York. 

The mode of delivering up fugitives from 
justice and labor, is not prescribed in the con- 
stitution, nor by any law, until the act of 
congress, respecting fugitives from justice 
and persons escaping from the service of their 
masters, of February 12, 1793 [1 Stat. 302], 
four years after the adoption of the constitu- 
tion. This act being found defective and in- 
operative, the amendment of Sept. 1$, lSoO 
[9 Sta't 462], was passed. In respect to this 
amended act: In a charge of the circuit court 
of the United States, in the state of New 
York; to a grand jury, Mr. Justice Nelson, of 
the supreme court of the United States, re- 
marks: "It will, I think, excite some surprise, 
after the determined opposition to the passage 
of the supplementary act, and even threaten- 
ed, and in some instances, actual resistance to 
its execution in certain quarters, when it is 
seen that there is not a power conferred upon 
those appointed to administer it judicially, 
but what was conferred upon the judges and 
other state magistrates under the act of 1793 
— a law approved by Washington and Adams, 
and enacted by the fathers and founders of 
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the republic— not one. It is simply, in this 
respect, a substitution of the commissioners 
for the state magistrates, who were disabled 
and prevented from discharging their duties 
by the state authorities. Full confidence was 
reposed in them by the general government, 
so long as they were permitted to act. When 
thus disabled, other officers were selected, of 
necessity, to supply their places. This is the 
only difference, as it regards the judicial au- 
thority conferred by the act. Neither is there 
any power conferred by it, on the claimant, 
his attorney, or agent, but what is found in 
the act of 1793— not one. All the additional 
powers are conferred upon the rninisterial of- 
ficers; the marshal and deputy marshal, who 
are required to execute the warrants and oth- 
er process issued in pursuance of its provi- 
sions, and which warrants and process are the 
same as those provided for in the previous 
act, and none others. Every ground of oppo- 
sition to this recent act, distinguishable from 
opposition to the former, is exclusively refer- 
able to the powers with which the marshal 
and his deputies are armed, with a view to 
its execution." The supreme courts of the 
several states in the North have sustained this 
law. And the supreme court of the United 
States in repeated decisions have sustained it, 
and we, both judge and jury, are bound by 
these decisions. 

It is said, that this law is unjust, as it al- 
lows a master to arrest his fugitive slave, and 
to bring him before a judge or commissioner 
for examination. The right of a master to ar- 
rest his fugitive slave, is not a solitary one in 
the laws of this country. A master may 
pursue and apprehend his fugitive apprentice, 
whose service and labor he is entitled to de- 
mand by virtue of the deed of indenture. A 
father may compel his errant minor child to 
return to parental protection, and to submit 
to parental authority. A surety may pursue 
and carry baek his absconding principal, and 
commit him to prison in discharge of his re- 
cognizance. All these things are done daily 
without producing excitement, and not one of 
these persons, except apprentices, can claim, 
by virtue of any statute provision, an open, 
fair and public examination upon disinterest- 
ed testimony before their removal is effected, 
as in the case of fugitive slaves.— The fugitive 
from justice may be arrested upon a warrant 
founded upon an affidavit of the injured or in- 
terested party, and removed without a pre- 
liminary hearing; and it frequently results 
upon trial that the charge is unfounded. 
While the law under consideration is effective 
in carrying out the provisions of the constitu- 
tion, it is equally so in protecting free colored 
persons from secret or criminal deportation. ' 
The marshal is held to the United States for 
the use of all persons interested, with sureties, 
in a bond of a heavy penalty for the faithful 
discharge of his official duties. He is liable 
in this bond for all acts of his deputies. He 
is required to execute every process commit- 
ted to his hands, either by himself or a depu- 



ty. This process was handed to Deputy Mar- 
shal Cotton, but was directed, in the usual 
way to the marshal. If Glover owed service 
to Garland in the state of Missouri, and es- 
caped from there, and was apprehended by 
Cotton upon this process, and was rescued by 
the crowd that surrounded the jail, the mar- 
shal and his sureties are liable to Garland for 
the full value of the fugitive, in the state of 
Missouri. The marshal had the alternative, 
either to receive the warrant, or pay Garland 
one thousand dollars penalty; and now since 
the fugitive has escaped, he has no way 
known to the law, to avoid paying his full 
value. Such is the law in all cases. The 
marshal is bound under a penalty to receive 
all process issued to him, and to endeavor to 
serve them. If he arrests a man upon a ca- 
pias, and a rescue is effected, he must pay the 
plaintiff his damages. If he makes an arrest 
upon a ca. sa., he is liable to the plaintiff for 
the full debt, in case of a rescue. If he levies 
upon personal property under a fi. fa., he is 
liable to the plaintiff for the value thereof, or 
for the debt, if it should be taken from his 
custody even by superior force. 

For these reasons, and also to maintain the 
majesty of the laws, it is the duty of all good, 
law-abiding citizens to aid this officer, upon 
all proper occasions, in the service of process. 
And if the court and jury should refuse him 
legal redress for the resistance of process, his 
duty to himself and his sureties will compel 
him to resort to forcible means; which (in 
Russell on Crimes, page 666,) may be used 
even to the taking of life: "Amongst the acts 
done, by the permission of the law, for the ad- 
vancement of public justice, may be reckoned 
those of the officer, who, in the execution of 
his office, either in a civil or criminal ease, 
kills a person who assaults and resists him. 
The resistance will justify the officer in pro- 
ceeding to the last extremity. So that in all 
cases, whether civil or criminal, where per- 
sons having authority to arrest or imprison, 
and using the proper means for that purpose, 
are resisted in so doing, they may repel force 
with force, and need not give back; and if 
the party making resistance is unavoidably 
killed in the struggle, this homicide is justifi- 
able. A rule founded in reason and public 
utility, for few men would quietly submit to 
an arrest, if in any case of resistance the par- 
ty empowered to arrest were obliged to desist 
and leave the business undone." I was pleas- 
ed to see that the legislature of this state, at 
its last session, passed a law for the punish- 
ment of resistance to state process, similar to 
the act of congress; and it is no doubt the 
anxious desire and prayer of every good citi- 
zen that these laws may be faithfully admin- 
istered; and the dreadful alternative of force 
be avoided. The officers, by whose agency 
the government of the United States adminis- 
ters the domestic affairs of the country, have 
a just claim upon the government for protec- 
tion from assaults or interruption, in the dis- 
charge of their several duties and the judi- 
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-ciaiy, which is a component part of the gov- 
ernment, is bound to render them that pro- 
tection. Attacks upon officers of government, 
-so as to render its laws and authority ineffect- 
ive, is the first step towards insurrection, and 
their defence is the protection of the stability 
und integrity of the government In all this 
matter, we have not arrayed ourselves against 
our fellow-citizens. Having done just what 
the law required of us, we have a right to ex- 
pect that confidence and protection which are 
due to us as citizens, and that respect due a 
judicial tribunal. In this free country, liberty 
of action is allowed, while not in opposition 
to the force or authority of government, and 
. not prejudicial to the peace or happiness of 
.society, or the rights of individuals; but in 
the discharge of official duties, officers must 
pursue the course marked out by the law, 
without regard to personal consequences or 
considerations. 

This court and jury have nothing to do with 
the opinions of men, disconnected with the 
•case; nor have we anything to do with the 
opinions of the defendant. We are not here 
to be controlled by the opinions of men upon 
any subject. It is not our business to in- 
quire into the opinions of this defendant, or of 
-any man in this community, upon the subject 
of slavery, or any other subject; nor to com- 
pare our opinions with theirs; nor to gratify 
our own opinions; but to administer the laws 
-of the land with fidelity. The defendant is 
not upon trial for his opinions, but for his 
acts. He may believe that a particular law 
should not be administered, and that the pro- 
cess issued in pursuance of it should be resist- 
ed; but if his opinions, ceasing to be specula- 
tive, have ended in acts; no morbid sympathy, 
no false respect for pretended "rights of con- 
science," or "superior law," can prevent this 
court and jury from judging him justly, 
without fear or favor. The constitution and 
laws of the United States are the supreme laws 
>of the land; and no "higher law" in opposi- 
tion thereto, can be recognized in a court of 
.justice. If a man willfully violates the laws 
of his country by the commission of an of- 
fence known to those laws, he comes with a 
=poor grace before a jury of honest men, sworn 
-to render a true verdict according to evidence, 
with the plea of "higher law" or "rights of 
•conscience." In this respect the case is not 
different from any other known to the cata- 
logue of crimes. 

The proposition, that the law, under which 
this indictment is framed, is distasteful in 
this community, and should not be enforced, 
cannot be tolerated in a court of justice. 
Courts do not make the laws; but to admin- 
ister them in their purity, is their limited 
.and responsible duty. All constitutional 
laws are the expression of the sovereign will 
of the people through their representatives. 
Every man is represented at the enactment 
-of all laws of congress; and even if any 
laws there enacted are not according to our 
peculiar opinions or interests, we are bo and, 
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as good citizens to obey them, and as judge 
and jurors to administer them, while they 
remain upon the statute book. Upon no 
other principal can this government exist 
as a government of written constitutions and 
laws. If an appeal to courts and juries to 
disregard acts of congress, because they 
may be distasteful or unpopular, or because 
their representative was in the minority, or 
for any other reason, were allowed, every 
public act would be annulled in portions of 
the United States. The law-making power, 
vested in congress by the constitution, would 
soon became nugatory, through the imbecil- 
ity or corruption of courts and juries. To 
ask the judge to withhold the prescribed 
sentence, or the jury to find a verdict in 
disregard of the evidence, because they or 
the community looked upon a law with dis- 
favor, is asking a commission of moral per- 
jury. Such a corrupt principle can not be 
advanced without a rebuke commensurate 
to its enormity. 

This court administers laws, that I might 
not vote for as a representative; and de- 
cides causes, in pursuance of decisions of 
the supreme court of the United States, 
which individually I might not approve. The 
organization of our government, and of our 
judicial system requires this surrender of 
private opinion, on the part of the judge. 
Equally so is the duty imperative upon the 
juror. The jury are called to try the issue 
of fact submitted by the parties. This they 
are sworn to try according to evidence. Un- 
der the judicial system of the United States, 
they take the law from the court in all 
cases both civil and criminal, whether it 
comports with their individual opinions or 
not U. S. v. Battiste [Case No. 14,545]: 
U. S. v. Morris [Id. 15,815]. The court pro- 
nounces the law upon its responsibility; and 
the jurors find the facts upon their respons- 
ibility; and both for judge and jury the law 
and evidence alone form the rule of action, 
to which men of sound heads and honest 
hearts will conscientiously adhere, while 
judicial tribunals are esteemed courts of 
justice. The act of congress uses the words, 
as nearly as may be to those in the constitu- 
tion in the description of the person. It 
makes all persons indietable, who may aid, 
abet or assist the person apprehended, to 
escape from the claimant, or from the per- 
son assisting the claimant, either with or 
without process. This warrant was issued 
at the instance of Garland, the claimant, 
whereby he procured the assistance of the 
marshal, or a deputy. The marshal's deputy, 
Cotton, in this instance, was a person assist- 
ing Garland the claimant, with a process. 
The terms "fugitive," "person owing service 
or labor," are descriptive of the person appre- 
hended, as the words "slave" or "apprentice," 
would be if used. 

The first count charges that the defendant 
did aid, abet, and assist Joshua Glover, a per- 
son owing service and labor to Benami S. Gar- 
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land in the state of Missouri, from where he 
fled, to escape. The plea I think puts this 
whole charge in issue; and as there is no evi- 
dence in support of it, what I shall address 
to you will relate to the second and third 
counts of the indictment. These counts set 
forth the warrant, and the arrest by Cotton, 
the deputy marshal, of the person described 
in the warrant, and that the defendant did 
aid, abet and assist in the escape. According 
to the decision of the circuit court of the 
United States for the Southern district of 
New York, in the case of U. S. v. Reed [Id. 
16,134], and the intimation of the circuit court 
for the Massachusetts district in U. S. v. Mor- 
ris [supra], these two counts do not involve 
the question of the slavery of Glover. The 
only questions raised by these two counts, 
are these. "Was the warrant issued and serv- 
ed as therein stated, and did the defendant 
aid, abet or assist in the escape? Glover es- 
caped before the hearing required by the law. 
Whether he was a slave or not, and had fled 
from Missouri, had not been determined by 
the proper officer; nor is it to be upon this 
issue. If Garland should prosecute the mar- 
shal, or the rescuers, for the value of Glover, 
he would then be bound to prove satisfactori- 
ly, by disinterested testimony, in the way pre- 
scribed by our rules of practice, that Glover 
owed him service according to the laws of 
Missouri, and that he escaped from such 
state. This is a prosecution for the public 
offence of resisting a lawful process. "An 
escape is a violent or privy evasion out of 
some lawful restraint; as where a man is ar- 
rested or imprisoned and gets away before he 
was delivered by due course of law." The 
judge has lawful authority to issue this pro- 
cess; and the process is strictly according to 
law. It was lawfully served by the deputy 
marshal; Glover was thereby in the custody 
of the law, from which he escaped before he 
was delivered. He was in custody, the same 
as if he had been arrested upon a capias, or 
any other warrant. Garland might have ar- 
rested Glover under the law without process, 
and brought him before the judge for ex- 
amination, but he procured this warrant, 
which the marshal was bound to receive and 
serve. Glover was lodged in jail by the dep- 
uty marshal, and was there placed by him 
under keepers. From the moment of his ar- 
rest by Cotton until he escaped, he was in the 
possession of Cotton as deputy marshal. He 
was lodged in jail for safe keeping. The mar- 
shal may, before a trial or hearing, lodge a 
man arrested in jail, or in his own house, or 
any place else, but he is legally held for the 
return of his prisoner with his process. It 
would be absurd to advance any other idea as 
to the officer's liability, than that he is bound 
to serve process placed in his hands, to make 
an arrest and to bring the prisoner arrested 
before the authority issuing the process. And 
it is equally absurd to hold that the marshal 
should not be protected in the execution of 
his process. The officer must be protected, if 
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the law of the land is to prevail; and any per- 
son concerned in the endeavor to obstruct his 
process, or take the person arrested out of 
his custody or hands becomes a public of- 
fender, and liable to the punishment the law 
annexes to the offence. The escape in this 
case is just as complete as if it had been ef- 
fected from the hands of the marshal; and 
those who aided in it are equally as guilty as 
if they had rescued Glover from the manual 
possession of the marshal. 

The indictment charges that the defendant 
did aid, abet and assist Glover to escape from 
the custody of the deputy marshal. If the 
defendant did either aid, or assist, or abet 
in this escape, he is guilty. The words "to 
aid," "to assist," mean the same thing; that is, 
to help another in the commission of some 
act; to abet, is not only to render help, but 
to encourage or promote the commission of 
an act. The mere presence of the defendant 
when the act was committed, without par- 
ticipation on his part, does not make him ac- 
countable. Exciting, directing, consenting to, 
or encouraging the escape complained of, is 
abetting it; and if the defendant did either of 
these acts, he is guilty, whether he applied 
the axe or battering-ram or not. If the de- 
fendant took part in this matter, by inciting, 
or directing it, or consenting to it, or encoura- 
ging it, with others, it is not necessary to 
prove the particular act of each. Each one 
is liable for the acts of the others. The law 
fastens the consequence of any illegal act up- 
on him, which he may have in any manner, 
as before mentioned, done, brought about, or 
caused. 

It is proven by witnesses on the part of the 
prosecution, that the defendant was present 
at the jail, working and assisting to break the 
door of the jail-yard and the door of the jail. 
It is also proven by witnesses on his part, that 
they did not see him commit these overt acts. 
In such a case the affirmative testimony must 
prevail. Those who did not see defendant 
commit these acts, do not contradict those 
who did see him. Those witnesses who saw 
the defendant at the tree no doubt speak tru- 
ly, and still may possibly not contradict those 
of the prosecution. In such a crowd, excited 
as that appears to have been, they may pos- 
sibly be mistaken as to the exact moment of 
time. It is the duty of the jury to reconcile 
evidence of witnesses without imputing per- 
jury or false swearing to any, if possible. If 
witnesses contradict each other, and they are 
equally credible, the jury should give the af- 
firmative testimony the preference. If a wit- 
ness was connected with the defendant, his 
testimony is not entitled to the' same weight 
as that of a disinterested witness. The jury 
will judge of the evidence for themselves. 

These are all the rules of evidence that I 
now deem necessary for your instructidn in 
regard to the testimony of the witnesses gen- 
erally. But there is one item of evidence 
which my duty requires me to notice. Her- 
bert Reed was called by the defendant, and,. 
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among other things, he testified? that a com- 
mittee of vigilanee was organized on that 
morning, of which he and the defendant were 
members. He stated, in substance, some of 
the acts of that committee; and that one of 
its objects was, that the kidnappers should 
not take Glover out of town before a trial; 
that the kidnappers were Cotton, the owner, 
and any others who took part. He said that 
he heard said that Glover should not be taken 
away. He also said that the defendant sug- 
gested to call upon the judge, and assure him, 
if he would then order the prisoner up for 
hearing, that he would not be allowed to es- 
cape. That the defendant was for peaceable 
measures. He further stated that the com- 
mittee did not offer to assist the marshal. 
Another witness— Stratton, I think— stated 
that he went to the back door of the jail, as 
he heard in the crowd that the kidnappers 
were taking Glover out there. Now, if this 
testimony is so as stated, it presents one of 
the worst features in the ease. The crime of 
kidnapping, or feloniously carrying ofC a free 
person into slavery, is one of the most hein- 
ous in the law; and the epithet of kidnapper 
is one of the most odious that can be applied 
to an individual. If this committee organized, 
in whole or in part, to control the action or 
the time of the aetion of the judge, or for 
treating the officers of the law and of the court 
as kidnappers, they are responsible for this 
rebellion. This was the best means that 
could be adopted to influence the minds of the 
people, and to cause this riot and escape. The 
appellation of kidnappers applied to those 
men, under the circumstances, was to bring 
that jail down. 

If I had ordered the marshal to bring up 
Glover for hearing, at that time, it certainly 
could not have been done. Under the cry of 
kidnapper the rescue would have been ef- 
fected by that excited crowd, and the per- 
sonal safety of the officer periled. An offer 
to the judge of protection would be of little 
avail, after a mob was got up by the cry of 
rescue, and inflamed by that of kidnapper. 
If, as from the defendant's evidence, he was 
associated with that committee which was 
engaged in impeding or obstructing the pro- 
cess, he must take the consequences. They 
are all indictable. This committee was prob- 
ably the primaiy eause of that outrage, and 
if so, each member of it is responsible for the 
escape, whether he suggested peaceable means 
or not The law is "that, if a man does an 
unlawful act, that is likely to cause an injury, 
and an injury is actually caused, it is imma- 
terial by what intermediate hand it is inflict- 
ed; the first wrongdoer is as directly answer- 
able as the immediate trespasser— as where 
a man threw a lighted squib into a crowd, it 
was thrown by one and another, till it struck 
a person, and put out his eye, the man who 
first threw the squib was made answerable." 
The organization and conduct of that commit- 
tee were more dangerous than the squib, be- 
cause more likely to be attended with fatal 



consequences, as no cry or epithet would be 
more exciting in the most orderly communi- 
ty, than that of rescue and kidnapper. The 
officers of the law are responsible to the law 
for their acts, and no committee, or set of 
men can organize to control their acts, or in- 
terfere with the service of process, without 
incurring the responsibilities of the law. 
This warrant was in the hands of the officer, 
and no man can throw obstacles in the way of 
the officer in making full service by appre- 
hending and delivering the person therein 
named to the authority who issued it. 

Verdict, "Guilty." 
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UNITED STATES v. SA-COO-DA-COT 

et al. 

[1 Abb. U. S. 377; i 1 Dill. 271; 3 Am. Law 
T. Rep. U. S. Cts. 113.] 

Circuit Court, D. Nebraska. May Term, 1870. 

Indians — Criminal Jurisdiction op National 
Courts. 

1. Indians, though belonging to a tribe which 
maintains the tribal organization, but occupy- 
ing a reservation within the limits of a state, 
if there is no valid statute of congress or 
treaty to the contrary, are amenable to state 
laws for murder or other offenses against such 
laws committed by them off the reservation 
and within the limits- of the state. 

[Cited in State v. Doxtater, 47 Wis. 281, 2 
N. W. 439.] 

2. Query— whether the United States courts 
have jurisdiction, under such circumstances, of 
offenses committed by Indians upon the reser- 
vation? 

3. The court in a capital case against Indians, 
though neither party asked it, and botn demand- 
ed judgment, arrested judgment, on its own mo- 
tion, for want of jurisdiction over the offense 
charged in the indictment; but, instead of at 
once ordering the discharge of the Indians, the 
court made a special order for turning them 
over to the state authorities. 

4. The relations which Indians, residing with- 
in state limits, sustain to the state and the 
United States, and their respective laws, dis- 
cussed, by Dillon, Circuit Judge. 

[The defendants, four in number, and In- 
dians, have been indicted in this court, char- 
ged with and convicted of the murder of one 
Edward McMurty, a white inhabitant of the 
state of Nebraska. They were tried before 
Mr. District Judge Dundy, sitting alone in this 
court, upon their plea of "Not guilty." Prior 
to the verdict, neither by demurrer, motion, 
plea, or otherwise, did the defendants make 
any objection to the jurisdiction of the court. 
After a verdict of guilty they made a motion 
for a new. trial, and another in arrest of judg- 
ment. By the latter motion the question as 
to the jurisdiction of the court was for the 
first time presented. These motions were 
argued and submitted at the last regular term 
of the court, but before any decision thereof 
was made, the defendants asked, and the court 

i [Reported by Benjamin Vaughan Abbott, 
Esq., and here reprinted by permission.] 
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granted leave, to withdraw them. This was 
at the adjourned February term, 1870. 
Whereupon the district attorney, in behalf of 
the United States, moved for judgment upon 
the verdict. This motion is not resisted by 
the defendants, or the counsel who represents 
them.] 2 

Mr. Strickland, Dist Atty., and Mr. Bald- 
win, for the motion. 
Mr. Chase, for defendants. 

Before DILLON, Circuit Judge, and DUN- 
' DY, District Judge. 

DILLON, Circuit Judge. The present at- 
titude of this case is not a little singular. 
The one party asks, and the other party, act- 
ing under the advice of skillful counsel, does 
not resist a judgment which is the highest 
human laws or a human tribunal can in- 
flict It is the court alone which hesitates 
and deliberates. 

In explanation of the course which the 
counsel for the defendants have taken in 
withdrawing all questions as to the jurisdic- 
tion of the c^urt, a reason has been given, 
which, for the honor of the people of the 
state, it is hoped can have no real founda- 
tion, viz.: that such is the strength of the 
tide of local feeling and prejudice against 
them and their Nation, that they prefer to 
take a sentence of death and trust to execu- 
tive interposition, than to run the risk of il- 
legal violence, if discharged from this court, 
or turned over to the authorities of the state. 
The court gladly avails itself of this occa- 
sion to express its conviction that fears of 
this character are groundless. 

As the defendants have been duly indicted 
and convieted, it is the duty of the court to 
pass judgment against them, if it has juris- 
diction of the crime charged in the indict- 
ment. "Whether it has jurisdiction is the on- 
ly question remaining to be decided. Not- 
withstanding the withdrawal of the motion 
in arrest, it is still the duty of the court, 
before pronouncing the sentence of death, to 
be satisfied that it has cognizance of the of- 
fense which it is proceeding to punish. No 
act that a court can be called on to perform 
is more grave and solemn than to render a 
capital judgment. To the performance of 
such a duty, a judge is only reconciled by 
the consideration that it is not he who does 
it, but the law, of which he is simply the 
minister. But if the law invests him in the 
particular ease with no sueh power, he may 
well deliberate, and must refuse to exercise 
it. If the court has no jurisdiction, there- 
fore, it is its duty, on its own motion, to 
stay judgment, although this question may 
not be made, or may be waived by counsel. 

With these preliminary considerations, 
which seemed proper to be stated, we pro- 
ceed to examine the question whether the 
courts of the United States have jurisdiction 

2 [From 1 Dill. 271.] 



of the offense for which the defendants have 
been convicted. 

The only allegations in the indictment 
made with a view to show the jurisdiction 
of the court are the following: "That the 
defendants are Indians belonging to the 
Pawnee tribe, which tribe are, and were, in 
charge of a United States Indian agent duly 
appointed by the United States, and were, 
and are, living upon an Indian reservation, 
known as the 'Pawnee Reservation,' within 
the state of: Nebraska; that said defendants 
crossed the boundary line of said Indian res- 
ervation and entered into the county of Polk, 
in the state of Nebraska aforesaid, and then 
and there unlawfully," &c, did kill and mur- 
der by shooting, as particularly described in 
the indictment, one Edward McMurty, a 
white inhabitant of the said state. Thus, it 
appears from the express averments of the 
indictment, that the place where the offense 
was committed was within the body of the 
county of Polk, in the state of Nebraska, 
and not within the limits of the Indian res- 
ervation. The proof, in this respect, corre- 
sponds with the allegations. The offense is 
alleged, and was shown to have been com- 
mitted on May 8, 1869, which was after Ne- 
braska had been admitted into the Union, 
and her organization as a state was fully 
perfected and in operation. The question is, 
whether the offense thus committed is one 
of which the courts of the United States 
have cognizance, or whether it is alone cog- 
nizable by the courts of the state of Nebras- 
ka. Within the territorial limits of the state 
just named is a body of people known as the 
Pawnee tribe of Indians, to which the de- 
fendants belong. This region has for many 
years been their home; but their occupancy 
is now restricted to a "reservation" of limit- 
ed extent. Here they reside in a body, main- 
taining their tribal organization, under the 
superintendency of agents appointed by the 
government of the United States. They are 
already in .the midst of a white population, 
but do not enjoy any of the political, nor 
many of the efvil rights of the latter. They 
do not vote, are not taxed, and under the de- 
cision of the supreme court of the United 
States their property is not taxable by the 
state authorities. The ordinary state laws 
relating to taxation, schools, marriage, di- 
vorce, administration of estates, and the like, 
are not extended to, observed by, or enforced 
among them. As respects all their internal 
concerns, they are governed and regulated by 
the laws and eustoms of the tribe. 

The inquiry is neither uninteresting nor un- 
important, as to which, whether the general 
government or the state, has legislative con- 
trol over this people; and if both, whether 
the power is concurrent, and if not, where is 
the boundary line, marking where the con- 
trol of the one ends, and where that of the 
other begins. This inquiry it is our duty to 
answer, so far as the record in this case re- 
quires it. It is necessary to examine into 
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the acts of congress, relating to offenses com- 
mitted by Indians, into the treaty stipula- 
tions of the United States with the Pawnees,, 
and into the acts of congress respecting the 
powers and jurisdictions of the state of Ne- 
braska. Nebraska was organized into a ter- 
ritory by the act of May 30, 1S54 [10 Stat. 
277], and by that act (sections 4, 37) the 
rights of Indians therein are preserved un- 
impaired, and the authority of the United 
States to make regulations respecting them, 
their property and other rights, by treaty, 
law, or otherwise, retained. The Pawnee 
tribe then, as now, resided within the limits 
of the territory thus created. On September 
24, 1857, the Pawnees ceded by treaty of 
that date their lands in the territory of Ne- 
braska to the United States, reserving, how- 
ever, "out of this eession a tract of country 
thirty miles long from east to west, and fif- 
teen miles wide from north to south." 11 
Stat. 729. This is the reservation described 
in this indictment. The treaty provides that 
United States agents may reside on the reser- 



vation; that the government may build forts 
thereon; that the whites may open roads 
through it, but shall not reside thereon; that 
the Indians shall not alienate the lands, ex- 
cept to the United States; that all the of- 
fenders against the laws of the United States 
shall be delivered up, &c; but it contains no 
stipulation as to the jurisdiction over it, or 
over the Indians residing thereon, when the 
territory shall be admitted as a state. On 
April 19, 1861 [13 Stat. 47], congress passed 
an act to enable the people of Nebraska to 
form a state constitution; in 1866 a state 
constitution was formed, and in 1867 [14 
Stat 391] congress passed an act for the ad- 
mission of Nebraska, under its constitution, 
into the Union, "upon an equal footing with 
the original states, in all respects whatso- 
ever." 

There is no exception in the state constitu- 
tion, or In either of these acts of congress, of 
the Pawnee reservation or the Pawnee In- 
dians, from the territorial or civil jurisdic- 
tion of the state. So that we have before us 
the ease of Indians maintaining the tribal or- 
ganization, which is recognized in the treaty 
by the general government, but living upon 
a reservation which is now within the limits 
of the state, and respecting which, or the In- 
dians occupying it, there are no special pro- 
visions granting or retaining jurisdiction in 
favor of the United States, or withdrawing 
the Indians from the jurisdiction of the state. 
It will be observed that the present indict- 
ment is not for an offense committed by In- 
dians against an inhabitant of the state upon 
the reservation, and hence we have no occa- 
sion to inquire whether for such offenses the 
courts of the United States or those of the 
state of Nebraska have jurisdiction; nor wheth- 
er it would be competent for congress in such 
a case (the absence of any cession of jurisdic- 
tion by the state) to invest the national courts 
with cognizance thereof. See, on this point, 



U. S. v. Bailey [Case No. 14,495], and the 
case therein referred to against two Indians 
for the murder of Davis in the Cherokee 
country, within the limits of a state; U. 
S. v. Cisna [Id. 14,795]; U. S. v. Ward 
[Id. 16,639], opinion of Mr. Justice Miller; 
U. S. v. Stahl [Id. 16,373], opinion of Miller, 
J.; U. S. v. Rogers, 4 How. [45 U. S.] 587; U. 
S. v. Holliday, 3 Wall. [70 U. S.] 407. Com- 
pare Kansas Indians, 5 Wall. [72 U. S.] 737 T 
and remarks of Davis, J., arguendo, page 755; 
New York Indians, Id. 761; Worcester v. 
Georgia, 6 Pet. [31 U. S.] 616; New York v. 
Dibble, 21 How. [62 U. S.] 366. As to state 
authority over Indians, see, also, Goodell v- 
Jackson, 20 Johns. 693, and constitutional pro- 
visions and act of April 12, 1822 (2 Rev. St 
881), there cited; Murray v. Wooden, 17 
Wend. 531; Swan's St. Ohio 304; Rev. St 
Mass. 14S; Clay v. State, 4 Kan. 49; People 
v. Antonio, 27 Cal. 404; Hicks v. Ewbartonah, 
21 Ark. 106; Id. 485; Peters' Case, 2 Johns. 
Cas. 344; [MeCracken v. Todd, 1 Kan. 14S].» 

It will appear from these authorities and 
citations that New York, Ohio and other- 
states have, at different times passed acts 
'declaring that the civil and- criminal jurisdic- 
tion of these states extended to Indians and to 
Indian reservations; and that such legislation 
has been considered valid when not in conflict 
with some treaty or constitutional act of con- 
gress. The locality or place where the homi- 
cide now in question is alleged to have been. - 
committed, is confessedly within the terri- 
torial limits of the state, and the deceased 
was an inhabitant of, or found within the 
state. It is settled that there are no com- 
mon law offenses cognizable'by the courts of 
the United States; that before these courts 
can take cognizance of an offense, it must 
be declared such by an act of congress; and 
that it is not competent for congress to en- 
act a criminal code punishing offenses gen- 
erally, but those only which relate to the 
general government, or which are committed 
by or upon citizens or inhabitants of the 
United States, upon the high seas, or within 
the national domain beyond the limits of any 
state, or in places over which congress has- 
exclusive jurisdiction. The offense charged 
in the indictment is murder; and we now in- 
quire whether there is any act of congress 
which confers, or undertakes to confer juris- 
diction upon the national courts of a homi- 
cide committed under the circumstances of 
the one under consideration': 

There are two statutes relating to murder, 
cognizable by the United States courts,— the 
statute of 1790 [1 Stat 112] and that of 1825 
[4 Stat 115]. The former act provides that 
if any person shall "within any fort,- arsenal, 
dockyard, magazine, or in any other place or 
district of country under the sole and exclu- 
sive jurisdiction of the United States," com- 
mit the crime of willful murder, &c., he shall 
be punished, &c. The latter act declares 
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"that if any person upon the high seas or 
any river, &c, within the admiralty and mar- 
itime jurisdiction of the United States, and 
out of the jurisdiction of any particular 
state," shall commit willful murder, &c, he 
shall suffer death. It is scarcely necessary 
to remark that the case at bar falls within 
none of the provisions of either of these stat- 
utes. These do not undertake to punish mur- 
der generally, but only when committed on 
water out of the jurisdiction of any state, or 
upon land when committed at a place within 
the exclusive jurisdiction of the United 
States. If other provisions do not exist, it 
is evident that the court had no cognizance 
of the case made in the indictment. 

We have been referred to the intercourse 
act of 1802 (2 Stat. 137, 143, §§ 14, 15), by 
which congress defined the "Indian country," 
and provided for the punishment by the 
United States courts of Indians who left the 
Indian country, and committed offenses m 
any state or territory. It must have escaped 
the attention of counsel, that this act, so far 
as it relates to Indian tribes west of the Mis- 
sissippi, was repealed as long ago as June 
30, 1834. 4 Stat. 729, § 29. As it will not be" 
maintained that a prosecution can be sup- 
ported under a repealed statute, we need give 
it no further attention. 

The jurisdiction of the court is also sought 
to be sustained under the act of June 30, 
1834, just cited. By section 1 of that statute 
it is enacted "that all that part of the United 
States west of the Mississippi, and not with- 
in the states of Missouri and Louisiana, or 
the territory of Arkansas, shall be taken and 
deemed to be the Indian country." By a 
subsequent section, this Indian country is an- 
nexed, part to the judicial district of Arkan- 
sas, and the rest to the judicial district of 
Missouri. Section 25 is in these words: "So 
much of the laws of the United States as 
provide for the punishment of crimes com- 
mitted within any place within the sole and 
exclusive jurisdiction of the United States 
shall be in force in the Indian country: pro- 
vided, that the same shall not extend to 
crimes committed by one Indian against the 
person or property of another Indian." At 
the time this statute was enacted it applied 
to the locality where the offense in question 
was committed; but it ceased to be operative 
within the limits of Nebraska the moment 
when the latter was admitted into the Union 
as a state, upon an equal footing with the 
original states. This is the precise point de- 
cided by Mr. Justice Miller in United States 
v. Ward, supra, and it is quite unnecessary 
to enlarge upon it, or repeat the reasons by 
which the conclusion is supported. That was 
an indictment of a white man for the mur- 
der of a white man, committed on an Indian 
reservation, within the state of Kansas, and 
it was held that the national courts had no 
jurisdiction, and the opinion expressed that 
the state courts had. 
In U. S. v. Bailey [Case No. 14,495] a case 



is referred to in the Tennessee district, 
where, in 1S16, two Indians were indicted in 
the United States circuit court for the mur- 
der of a white man, on a reservation, in the 
Cherokee country, within the limits of the 
state, and it was decided that the United 
States court had no jurisdiction; and this 
decision in the Tennc-ssee ease, was the oc- 
casion of the passage of the act of 1817 (3 
Stat. 3S3), which (after the decision of the 
Bailey Case) was repealed (4 Stat 729, 734), 
whereby congress provided for the punish- 
ment in the national courts of offenses com- 
mitted by Indians or others, upon Indian 
lands, within state limits. This decision re- 
ferred to would preclude this court from tak- 
ing jurisdiction in the case at bar, had the 
homicide been committed by the defendants 
within the limits of the reservation; but, as 
before remarked, the court has no occasion 
to give any opinion on this point. But if it 
could not take cognizance of offenses com- 
mitted upon the reservation, it surely cannot 
of those committed beyond its limits. And 
it seems impossible to hold that this court 
has jurisdiction in this case without neces- 
sarily implying that the courts of the state 
have not; and if they have not, then we de- 
cide that the state of Nebraska has not the 
power to make her ordinary criminal stat- 
utes coextensive with the state limits, and 
enforce them against all persons living or 
found therein. Such a power we are not 
prepared to deny to the state, in the absence 
of some conflicting treaty stipulation or valid 
act of congress. 

No statutes, other than those above noticed, 
have been referred to by counsel, as giving 
the court jurisdiction in the present case, 
and these we hold do not confer it. This 
conclusion is supported by many of the cases 
before cited, and is opposed to none of them. 
Of its correctness the court entertains no 
doubt In view of the peculiar relations 
which the general government sustains to 
the Indian tribes, I think I ought to observe 
that I am not at present prepared to yield 
assent to the opinion which Mr. Justice Mc- 
Lean seems to have entertained* in Bailey's 
Case, that congress had no power to pass 
the act of 1817 (3 Stat. 383); that is, congress 
could not, if it saw fit, make punishable in 
the national courts offenses committed by or 
against Indians upon reservations in state 
limits. And it might be worth the considera- 
tion of congress whether some such legisla- 
tion would not be expedient. 

But if it be conceded that under the power 
of peace and war, to make treaties, and 
to regulate commerce with Indian tribes 
(Worcester v. Georgia, 6 Pet. [31 U. S.] 515), 
congress could, in the absence of reserved 
right to do so, withdraw Indians living with- 
in the limits of a state entirely from state 
jurisdiction and the reach of its criminal 
laws and process for offenses against its citi- 
zens committed off a reservation, it would 
seem most improbable that such a power 
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■would ever be exercised. We have seen that, 
In point of fact, congress has not undertaken 
to exercise it, and therefore this court, which 
can take cognizance only of offenses created 
by some act of congress, has no jurisdiction 
of the crime charged in the indictment. 

The defendants must be discharged. 

Under the circumstances of the case, the 
defendants having been convicted and enti- 
tled to be discharged only for want of juris- 
diction, and following the course pursued in 
a similar- case (U. S. v. Cisna [Case No. 14,- 
795]), we deem it our duty to enter the fol- 
lowing special order: 

Ordered, that the district-attorney of the 
United States notify, without delay, the gov- 
ernor of this state, or the proper district-at- 
torney, of this order: that the marshal retain 
the custody of the defendants, and safely 
keep them for the space of twenty days, 
within which time he will deliver them over 
to any authorized officer of the state, pro- 
ducing a writ for their arrest If no such 
writ is presented within the time limited, he 
will discharge them from custody, or if they 
desire it, place them in the charge of the 
United States Indian agent or superintendent 
for the tribe to which they belong. 

NOTE [from 1 Dill. 271]. Jurisdiction of 
federal courts over Indians within state limits: 
Cited, Karrahoo v. Adams TCase No. 7,614]; U. 
?; Ta ? nd & man ^ 7 Fed - 897 '> tJ. S. v. Martin, 
&L? ed A 823; Ex P arte SIoan fCase No. 12,- 
944]; Danzell v. Webquish, 108 Mass. 134. 



Case 3M"o. 16,213. 

UNITED STATES v. SALENTINE. 
[8 Biss. 404; i 11 Chi. -Leg. News, 167.] 
District Court, E. D. Wisconsin. Jan., 1879. 
New Trial— Misconduct op Jokoh. 

1. A new trial will not be granted on the 
ground of misconduct of a juror, when it ap- 
pears that the party asking for such new trial 
participated in and was a party to such mis- 
conduct. 

[Cited in Harrington v. Worcester, L. & S. 
St Ry. Co., 157 Mass. 583, 32 N. E. 957.] 

2. The defendant was tried for manufactur- 
ing llhcit spirits. During the progress of the 
trial one of the jurors, contrary to express in- 
structions of the court, which were known to 
the defendant, visited the rectifying house of 
the latter, and was by him shown through it. 
Nothing was said concerning such misconduct 
on the part of the juror until after the close of 
the trial. The verdict being against the defend- 
ant, a motion was made for a new trial because 
of the misconduct of the juror: Held, that un- 
der the circumstances, the motion must be over- 
ruled. 

3. Discussion of eases, where new trial has 
been granted for misconduct of jury. 

The defendant [Christian Salentine] hav- 
ing been convicted of violation of certain 
provisions of the internal revenue law, a mo- 
tion for new trial was made on the ground 
of misconduct of one of the jurors. 



i [Reported by Josiah H. Bisseli, Esq., and 
here reprinted by permission.] 



G. W. Hazleton, U. S. Dist. Atty. 
Murphey & Goodwin, for defendant 

DYER, District Judge. The question bear- 
ing upon the right of the defendant to a new 
trial arises upon the misconduct of one of 
the jurors while the trial of the cause was 
in progress. At the beginning of the trial 
the jury were cautioned against having any 
conversation with any person about the case, 
and against allowing any person to approach 
them for the purpose of having such con- 
versation, and against permitting any con- 
versation relating to the case to be had in 
their presence. The admonition was point- 
edly given and must have been well under- 
stood by the jury and by all parties present. 
At a subsequent stage of the case the de- 
fendant, through his counsel, made applica- 
tion for an order granting to the jury leave 
to visit and examine his rectifying house, 
where it was alleged illicit spirits had been 
manufactured. His application was denied, 
and the denial was accompanied with ob- 
servations on the part of the court, wiiich 
must have given the jury and all parties 
interested distinctly to understand that the 
case was to be heard and determined upon 
the evidence adduced in court, and that no 
other sources of knowledge or information 
were to be consulted. Nevertheless, before 
the conclusion oi the trial, one of the jurors, 
without the knowledge or leave of the court, 
visited the rectifying house and made ex- 
tensive examinations of the same in com- 
pany with the defendant The circumstance 
was first brought to the knowledge of the 
court after verdict, by affidavits of the facts 
made by the defendant and certain of his 
witnesses. Proceedings were at once taken 
for an investigation of the conduct of the 
juror, which resulted in the imposition of 
such punishment as the court at the time 
thought his misconduct warranted. This 
act of the offending juror has been earnest- 
ly urged as ground for a new trial. 

Invoking, as counsel did in support of 
their view, the rule which limits the in- 
quiry of a juror in the case he is called to 
hear to the evidence adduced at the trial, 
unless otherwise ordered by the court, and 
also those general principles regulating jury 
trials which are essential to a pure and im- 
partial administration of justice, and im- 
pressing also upon the attention of the court 
the circumstance that there had been such 
transgression by the juror as merited, and 
made it the duty of the court to impose, 
.suitable censure and punishment, my mind 
was at the time strongly impressed by the 
argument which counsel for defendant made 
upon this branch of the ease. In. testing its 
soundness as applicable to the case at bar, 
it seems essential that we look closely into 
the particular circumstances and facts con- 
nected with the admitted misconduct of the 
juror. 



U. S. v. SALENTINE (Case No. 16,213) 

The material portions of the affidavit made 
"by the defendant and presented to the court 
as the basis for proceedings against the ju- 
ror, are as follows: "That on the 16th day 
of April, A. D. 1878, at or about the hour 
of one p. m. of said day, said Horace De 
Long, juryman as aforesaid, came to the 
rectifying house of M. J- Salentine, No. 227 
Reed street, in said city, which is the recti- 
fying house spoken of in the testimony in- 
troduced in the trial of said action, and 
which contains the tubs and still where the 
illicit distillation of spirits is alleged to have 
been carried on; that I saw the said De 
Long inside of the said rectifying house 
when I came to the place at said time; he 
then stated that he had come into the es- 
tablishment to look over the same and see 
how things were, or words substantially 
and to that effect He then asked me where 
the barrel of wine was lying that had been 
spoken of in the evidence during the trial, 
and I showed him the place; he asked me 
what the big tubs were for which stood in 
the rectifying house, meaning the receivers; 
he then said, in substance, that he wanted 
to go into the still and see where the mash 
was alleged to have been made; he then 
went into the still room; he looked at the 
dumping holes leading through the still room 
floor into the tabs, and said: 'That is the 
place where they said you made your mash,' 
and I said 'Yes;' he then looked at the still 
and the other tubs in the still room. * * * 
Said De Long then went into the stable con- 
nected with said premises, and asked me 
where the place was where the jug of liq- 
uor was hid; then the said juryman, saying 
that he wanted +o see the place where the 
molasses was laid, went to the rear of the 
store on Virginia street, where it was prov- 
en that the molasses was stored; he looked 
into said store room and examined the side 
walls in front, and remarked that it was a 
poor hiding place. The said juryman then 
returned, as I remember, into the still, and 
from there the said juryman went up stairs 
and looked about upon the second and third 
floor of said establishment; he examined 
the iron basket of the still spoken of in tes- 
timony, and also the top of the column in 
the still; he and I then went back into the 
store." 

The affidavit of the juror, made in the pro- 
ceeding against him for contempt, varies in 
some particulars from that of the defend- 
ant, but it is in substance an admission of 
the alleged misconduct, and shows that the 
defendant participated with him in the ex- 
amination of the premises, and pointed out 
to him various places and objects in the 
rectifying, house referred to in the testi- 
mony. For the purposes of the pending 
question of a new trial, we may accept the 
affidavit of the defendant as giving a truth- 
ful statement of the occurrence. 
The facts then being as stated by the de- 
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fendant, the question is, do they entitle him 
to a new trial? That the rule touching the 
effect of misconduct of a juror upon a verdict 
is a strict one, cannot be denied. That it is- 
also a salutary rule, and one to be faithfully 
observed as essential to the purity of jury 
trials, must without hesitation be admitted. 
The books are full of cases where the rule 
has been enforced. And, although there is 
some disagreement in the authorities on the 
point, I think the weight of authority is, that 
it is not necessary in order to justify the 
court in setting aside a verdict for irregular 
conduct of a juror, to show affirmatively that 
such conduct influenced the jury or affected 
the verdict. The misconduct of a juror,, if it 
occurs without the knowledge or participation 
of the party litigant, taints the verdict; that 
is, provided it was of such a character that it 
might have had an undue influence. Says 
Judge Clifford in Johnson v. Root [Case No. 
7,409]: "Irregularity on the part of the party 
charged or of the jury, must be satisfactorily 
proved in order to lay a foundation for the 
interposition of the court, but when the ir- 
regular conduct is established, it is not neces- 
sary that it should certainly appear that it 
influenced the jury. In that state of the case 
it is sufficient that the irregularity appears 
to be of a character that it might have affect- 
ed the impartiality of the proceedings." Such 
was the rule laid down in Com. v. Roby, 12- 
Pick. 520, and it appears to be correct. In 
that case the court says that where there is 
an irregularity which may affect the impar- 
tiality of the proceedings, as where meat and 
drink or other refreshments have been fur- 
nished by the party, or where the jury have 
been exposed to' the effect of such influence, 
as where they have improperly separated 
themselves or have had communications not 
authorized, inasmuch as there cannot be any 
certainty that they have not been improperly 
influenced, the proper and appropriate mode 
of correction or relief is by undoing what has 
thus been improperly and might have been cor- 
ruptly done. Text writers have stated the 
rule as follows: "That whenever it seems 
satisfactorily to appear that the jury were in- 
fluenced by improper motives, or that they 
acted corruptly or under restraint, and it 
clearly appears that a fair trial has not been 
had, the verdict will be set aside and a new 
trial granted. Any improper interference 
with the jurors may afford sufficient grounds 
for granting such a motion, and it is not nec- 
essary that the attempt to influence the jurors 
should be made by one of the parties, nor 
even by his agents. It is sufficient, if it 
clearly appear that it was done in his behalf. 
aDd it is never necessary to show that the 
misconduct controlled or determined the ver- 
dict, provided it was of a character that it 
nrght have had an undue influence." In 
Knight v. Inhabitants of Freeport, 13 Mass. 
218, the plaintiff's son-in-law said to one of 
the jurors that the cause was of great conse- 
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quence to him; that he should have to pay 
the costs if the cause should go against the 
plaintiff, and that the defense of the action 
was a spiteful thing on the part of the de- 
fendants. On motion of defendants a new 
trial was granted, the court remarking that 
"too much care and precaution cannot be 
used to preserve the purity of jury trials. 
The attempt to influence the juror in this 
case was grossly improper, and ought to he 
discountenanced. It is not necessary to show 
that the mind of the juror thus tampered with 
was influenced by the attempt. Perhaps it 
is not in his power to say whether he was in- 
fluenced or not. If he was, there is suffi- 
cient cause to set aside the verdict, and if he 
was not, and the party who has gained tie 
verdict has a good cause, he will still he en- 
titled to a verdict upon another trial. We 
cannot be too strict in guarding trials by 
jury from improper influence. This strict- 
ness is necessary to give due confidence to 
parties in the results of their causes, and ev- 
ery one ought to know that for any, even the 
least intermeddling with jurors, the verdict 
will always be set aside." 

As illustrative of the extent to which the 
courts go in setting aside verdicts for im- 
proper attempts to influence jurors, the fol- 
lowing cases are in point: Hamilton v. Pease, 
38 Conn. 115; Perkins v. Knight, 2 N. H. 
474; Bennett v. Howard, 3 Day, 223. See, 
also, Sargent v. Roberts, 1 Pick. 337; Dana 
v. Roberts, 1 Root, 134; Farrer v. Ohio, 2 i 
Ohio St. 54; Riley v. State, 9 Humph. 646; 
Foster v. Brooks, 6 Ga. 287; State v. An- 
drews, 29 Conn. 100, and many other cases 
which might be cited. 

In this connection it may be observed that 
in Mellvaine v. "Wilkins, 12 N. H. 474, the 
court, in discussing this subject, say, that 
"scattered throughout the reports there are 
far more cases than there should be of ap- 
plications for new trials, founded upon evi- 
dence tending to show sometimes attempts 
by a party to prejudice a jury in his favor, 
and sometimes conduct in jurymen indica- 
tive of a forgetfulness of the important re- 
sponsibilities resting upon them." And Mr. 
Hilliard says in his work on New Trials (Hil. 
New Trials, c. 10, § 11) that the weight of au- 
thority would seem now to be that conversa- 
tion with jurymen, more especially, unless 
held when they are together, is not ground 
for a new trial; citing Davis v. Taylor, 2 
Chit. 268; Parke's Case, 2 Rolle, S5; Hall's 
Case, 6 Leigh, 615; Luster v. State, 11 
Humph. 169; Rowe v. State, Id. 491. Visit- 
ing the scene of the res gestae by jurors, with- 
out permission of the court, and with a view 
to obtain information touching the facts of 
the case on trial, or for explanation of testi- 
mony, Is ground for a new trial. Such, in ef- 
fect, was the ruling in Eastwood v. People, 3 
Park. Cr. R. 25; Ruloff v. People, 18 N. Y. 
179; and Deacon v. Shreve, 22 N. J. Law, 
176. 

27FED.CAS. — 59 
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In the light of the authorities to which I 
have referred, and many others to which ref- 
erence might be made, if it appeared in the 
case at bar that the juror held conversations 
with other parties than the defendant about 
the merits of the case while the trial was in 
progress, or visited the defendant's rectify- 
ing house for the purpose of examining the 
same, without defendant's knowledge or co- 
operation, I should have little hesitation in 
setting aside this verdict. The question now 
is, is the defendant in a position to invoke 
the application of the rule which gives to a 
party, presumably prejudiced by the miscon- 
duct of a juror, the benefit of a new trial. He 
had knowledge of the refusal of the court to 
permit the jury to visit the premises. Yet, 
finding the juror there while the trial was in 
progress, he conducted him over the premises, 
and, as appears by his own sworn statement, 
pointed out localities and objects concerning 
which testimony had been given. He knew 
that the court had forbidden the jury to have 
conversations with persons concerning the 
ease, yet, according to his own affidavit, he 
held such conversation with the juror while 
accompanying him through the rectifying 
house. In view of what had transpired in 
court in his presence, and in view of the 
statement in his affidavit that the juror told 
him that he did not want any one to know 
he had been at the rectifying house, it is to 
my mind clear that the defendant knew that 
the conduct of the juror was a violation of 
his duty, and was in disregard of the orders 
of the court. Yet he made no report of the 
transaction to the court, nor even to his coun- 
sel, but sat silent and permitted the trial to 
proceed without complaint until after verdict 
when he makes complaint in the form of a 
motion for a* new trial, on the ground that he 
was prejudiced by the misconduct of the 
juror, in which he participated, and to which 
he was a party. 

I have examined with care all the cases cit- 
.ed by counsel, and many more bearing upon 
this question, and I have been unable to find 
a case in which a new trial was granted for 
misconduct of a juror, in which the party 
asking for a new trial participated. The cases 
in which such misconduct was held ground 
for a new trial were, so far as my observation 
extends, where the misconduct was between 
the juror and a third party, or between the 
juror and the successful party in the litiga- 
tion, and of which the losing party was at 
the time ignorant, and with which he was in 
no manner connected. Now, although "the 
utmost precaution should be observed to pre- 
vent any attempt to forestall the judgment 
or to bias the mind of a juror in reference to 
the merits of an issue which he is called on 
to decide," and although "all trials by jury 
ought to be effectually guarded against the 
exertion of every species of improper in- 
fluence," the question is, whether, when a de- 
fendant makes himself a party to the miscon- 
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duct of a juror, he can sit silent until verdict 
rendered, and then if the verdict shall be 
against him, can be heard to urge such mis- 
conduct as a ground for setting aside the 
verdict. As, for example, suppose a juror 
communicates a willingness to accept a bribe, 
and the party pays him a bribe, and the 
bribe proves ineffectual, and there is an ad- 
verse verdict, can the party who has thus 
dealt with the juror ask for the benefit of a 
new trial, basing his application upon the 
corrupt act of the juror? As I understand 
the rule upon this subject, it is enforced for 
the benefit and protection of those who are 
themselves innocent of any participation in 
the misconuuct complained of. It is true that 
in the present case the juror's visit to these 
premises was not brought about, nor orig- 
inally induced, by any act of the defendant. 
The juror was there of his own volition, and 
was there when the defendant first met him; 
but the defendant at once lent his encourage- 
ment and co-operation to the act of the juror, 
and, as I have said, accompanied him over the 
premises, pointed out different objects upon 
the premises to which the testimony on the 
trial related, and conversed with him about 
particular parts of the establishment which 
they were then mutually observing. Clearly, 
both parties— the juror and the defendant- 
were equally in flagrante delicto. For this 
offense against the proprieties of judicial in- 
vestigation, punishment has been inflicted up- 
on one; and now to grant a new trial be- 
cause of such offense, would be to reward the 
other, when both are alike culpable. For I 
cannot but regard both as alike at fault, since 
the defendant, finding the juror on the prem- 
ises, actively aided and facilitated him in his 
examination of the scene of the res gestae. 
It is impossible for me to believe that the de- 
fendant supposed that the juror had a right 
at that time to visit and examine the estab- 
lishment, and his subsequent silence touch- 
ing the occurrence until after the verdict, 
looks strongly like a purpose, originally, not to 
divulge the circumstance unless the verdict 
should be unfavorable. By his own course of 
action as a participant in the misconduct of 
the juror, I think he has foreclosed his' right 
to ask that the verdict be set aside because 
of such misconduct. No other conclusion is, 
in my judgment, reconcilable with a reg- 
ular and proper administration of the law, 
and I find no authority that supports a con- 
trary determination in such a state of the 
case. 
Motion for a new trial denied. 

NOTE. The test of prejudice to a party 
from misbehavior of a juror is this: Was his 
misbehavior such as to make it probable that 
his mind was influenced so as to render him an 
unfair and prejudiced juror? If the misbeha- 
vior appear, the disclaimer of the juror should 
be wholly disregarded. And it is of no impor- 
tance whether or not the court thinks the ver- 
dict was right Pool v. Railroad Co.. 6 Fed. 
844. 



Case :No. 16,314. - 

UNITED STATES v. SALISBURY. 

[2 N. Y. Leg. Obs. 53.] 

Circuit Court, S. D. New York. 1843. 

Seamen Sent Home bt Consul — Seuvices on 
Passage— Assault with Dangerous Weapon. 

1. Where a distressed American seaman was 
sent home on board of an American vessel by 
the consul from a foreign country: Held, that 
he was bound to do duty as a seaman when 
called upon by the mate, although his passage 
had been paid by the American consul. 

2. The mate had a right to order such sea- 
man to do duty, unless directed to the contrary 
by the master of *ae vessel. 

3. If such seaman was unable to do duty, 
the onus probandi lay upon the seaman to show 
his inability when called upon to do duty. 

4. A prisoner indicted for an assault with 
a dangerous weapon on another, on the high 
seas on board of an American vessel, under the 
act of March 3, 1825; § 22 14 Stat. 121], would 
be guilty of the offence charged if he could 
have reached the person intended to be as- 
saulted by extending his arm so as to inflict a 
blow, although no blow was actually given. 

5. The person who flourishes or points a dead- 
ly weapon at another, intending personal harm, 
is guilty of an assault within the act of con- 
gress, although no battery had been committed. 

6. The pointing of loaded fire-arms with an 
intent to commit injury, is an assault, although 
the parties stand at a great distance, provided 
the distance is such that personal injurv mav 
be inflicted by the discharge of such fire-arms. 

The prisoner was indicted under the act of 
congress passed Mareh 3, 1825 (section 22), for 
an assault with a dangerous weapon, to wit: 
a knife of the length of 12 inches, and of the 
breadth of 2 inches, done and committed 
upon the mate of the American packet ship 
called the "Mediator," on a voyage upon the 
high seas from the port of London, in the 
kingdom of Great Britain, to the port of New 
York. The act in substance declares, that if 
any person or persons upon the high seas, or 
in any arm of the sea, or in any river, haven, 
creek, basin, or bay within the admiralty 
jurisdiction of the United States, and out of 
the jurisdiction of any particular state, on 
board any vessel belonging to the whole or 
in part to the United States, or any citizen 
or citizens thereof, shall, with a dangerous 
weapon, cammit an assault on another, such 
person shall on conviction thereof, be pun- 
ished by fine not exceeding ?3,0O0, and by 
imprisonment and confinement to hard labor 
not exceeding 3 years, according to the ag- 
gravation of the offence. 

It appeared in evidence that the prisoner was 
a distressed seaman and consular man, sent 
home by the American consul at London to 
the United States. The act gives the consul 
the right and makes it his duty to send home 
American seamen who are destitute and 
found in a foreign country. See the act of 
congress passed February 28, 1803, § 3 [2 
Stat 203]. And it is also made the duty of 
the seamen so sent home, to perform such 
service on board of the vessels bringing them 
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to the United States, as they shall be able 
to perform according to their several abili- 
ties. And by the same act the masters of 
vessels are to receive a sum not exceeding 
510 for each person so sent home by the con- 
suls, vice-consuls, commercial agents, and 
vice-commercial agents of the United States. 
In this case, two or three days after the Me- 
diator had left London, while on her voyage, 
the 2d mate, while forward, ordered the pris- 
oner to take up a knife and scrape off the tar 
from some of the buckets belonging to the 
ship. The prisoner had not thus far been 
put on duty, but he had lived in the forecas- 
tle, and was sitting down at his ease on the 
spar on the deck of the vessel, smoking his 
pipe, when the order was given. The pris- 
oner was directed to proceed aft, man the 
hatchways, and do the duty. He got up re- 
luctantly; indeed, one witness testified that 
he refused to do the duty pointed out to him. 
The 2d mate then seized him by the neck, and 
gave him a strong shove forward. He ap- 
peared to have pushed the prisoner about 
three or four feet from him. The prisoner 
then drew his knife and turned to the mate, 
threatened to stab him, and told him he would 
do so if he did not let him alone. One of 
the crew then took up a hand-spike, and 
threatened to knock down the prisoner if he 
did not go aft and perform the duty; where- 
upon the man retreated aft. The witness 
called for the government was here cross- 
examined by the prisoner's counsel. He stat- 
ed that when the prisoner drew the knife, and 
threatened to stab the mate, he was about 
three or four feet from him; that he flour- 
ished his knife, and told him he would cut 
him open if he approached him. 

The counsel for the prisoner and the United 
States respectively summed up to the jury. 

The counsel for the prisoner submitted that 
the mate was the aggressor. That he had 
no right to call upon the prisoner to do duty 
in the manner he did, unless by the order of 
the captain. That the mate had assumed to 
put the man on duty without the captain's 
orders, and the prisoner in such a case was 
not bound to obey. The counsel also urged, 
that it had not been shown that the man was 
able to do duty, within the meaning of the 
act of congress. That the prisoner, although 
he had drawn his knife and flourished it at 
the mate, yet he was not guilty of having com- 
mitted an assault upon the mate, within .the 
meaning of the act of congress. That in or- 
der to bring the prisoner within the act, he 
must first have been within reaching distance 
of the mate, so as to have inflicted the blow 
upon him if he designed it. That the assault, 
if committed within reaching distance, must 
have been made in such a manner as that 
the jury would be bound to infer circum- 
stances of force and harm, in respect to the 
mate or the person assaulted. There should 
be such acts of violence, or such threats, men- 
aces, signs or gestures, as might give ground 
to the person assaulted to apprehend some in- 



jury or danger of his person while standing 
in the defenee of himself. In this case the 
mate had shoved the prisoner, and the fair 
inference was that he had shoved him be- 
yond the reach of the knife, when the pris- 
oner turned upon the mate, and it then be- 
came optional with the mate whether he 
would come to closer quarters or not. He 
certainly was not bound to do so, and that 
therefore the prisoner was entitled to an ac- 
quittal. 

The district attorney, for the United States, 
contended that the prisoner clearly had been 
guilty of an assault with a dangerous weap- 
on; that he was bound to have done duty 
when called upon by the mate; that the pris- 
oner should have proved on trial his" inability 
to have done the duty required of him, if 
that was his excuse. 

A. Nash, for prisoner. 
The District Attorney, for the United 
States. 

THE COURT thereupon charged the jury 
that distressed American seamen, who are 
sent home, are bound by law to render what 
assistance they can in the ship's service, 
while on their passage, and this, although 
their passage is paid by the United States. 
That in the present case, the order of the 
mate appeared to have been a proper one, and 
the mate had the right to call on the prisoner 
to do duty on shipboard, unless the captain 
had ordered to the contrary. That in case 
the prisoner refused to do duty, the officer 
had the right to remove or send him aft in 
a mild manner. That the pushing in this 
ease did not appear to have gone beyond the 
line of duty on the part of the mate. The 
court said that they would not undertake to 
lay down any definite rule how near the par- 
ties must be to each other, to enable one of 
them to commit an assault upon the other, 
within the meaning of the act of congress; 
and with a dangerous weapon, no battery 
need be proved to have been committed; the 
assault alone was sufficient; that if the par- 
ties stood 20 feet apart, the prisoner could 
not have been guilty of an assault in this 
case, but had he held a loaded pistol or gun, 
and pointed it at the mate in a threatening 
attitude and manner, he would have been 
guilty of an assault within the act, even had 
the parties stood at a great distance, so long 
as the distance was such that execution or 
harm might arise to the mate from the dis- 
charge of the fire-arms. He said that, in the 
present case, the mate had sworn that the 
prisoner was three or four feet from him; 
that is, he had shoved the man forward three 
or four feet when he took him by the collar. 
The prisoner had committed no battery upon 
the mate, but if the prisoner was so near 
the mate as to have been able to have in- 
dicted a blow upon the mate with his knife, 
had he so intended by extending his arm the 
length of it, he was clearly guilty in law of 
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the assault, and ought to be convicted; but 
should the jury be of the opinion, that the 
prisoner stood at such a distance from the 
mate when he drew his knife and flourished 
it, that he could not have possibly reached 
him, the prisoner was not guilty in law of the 
offence charged in the indictment. 

The jury thereupon retired, and returned a 
verdict of not guilty. 



Case Mb. 16,215. 

UNITED STATES v. SALLY. 

[Cited in Re Crittenden, Case No. 3,393. 
Nowhere reported; opinion not now accessible.] 



Case No. 16,316, 

UNITED STATES v. The SALLY MAGEE. 

[4 Int. Rev, Rec. 134.] 

District Court, S. D. New York. Oct., 186(3. 

Prize — Lien fob Seamen's Wages. 

[Seamen on board a prize captured and con- 
demned as enemy property have no lien for 
wages, as against the title of the United States 
and the rights of the captors.] 

In admiralty. 

BETTS, District Judge. The above vessel 
was seized on the high seas in July, 1861, 
by a ship of war of the United States, at a 
time of public war between the United States 
and the rebel states or Confederate States; 
and in the term of August following, the 
said vessel and her cargo were proceeded 
against in this court, by public prosecution, 
and a decree of condemnation and forfeiture 
of the vessel and her cargo, as prize of war, 
was rendered by the court therein, on the 
first day of the said term of August [Cases 
Xos. 12,259 and 12,260.] On the 10th day of 
August, 1863, the claimants appealed the 
said cause to the supreme court of the United 
States, and that court in December term, 
last past, affirmed the decree of this court 
in the original cause in all respects. [3 Wall. 
(70 U. S.) 451.] On the 6th of October last 
the officers and crew of the aforesaid prize 
vessel filed their joint petition in this court, 
alleging they were "loyal officers of the 
United States at the time they were em- 
ployed on board of and in the service of said 
bark, and so continued to the time of her cap- 
ture in this cause: that they were not know- 
ingly and willingly employed on board the 
said vessel in hostility to the United States, 
and that they are advised, and believe, they 
have an interest in, and lien upon, said bark, 
her tackle, apparel, furniture and cargo, or 
the- proceeds of the sale thereof, as a secu- 
rity for the wages due to them, respectively, 
as aforesaid, and the said liens are prior to 
the claims of the libelants." 

No lien for, or priority of right of payment 
of wages to the crew of the bark in this 
case, for their services upon the vessel, was 



imparted to them by the contract of hiring, 
or accrued by implication therefor. The Sal- 
ly Magee, 3 "Wall. [70 U. S.] 451; 13 Stat. 
306, § 10. The ship and cargo were both 
enemy's property, and the legal title and in- 
terest therein was vested exclusively in the 
United States, on their seizure as prize in 
this action, and then passed, absolutely, by 
force of the prize act, above cited, to the 
captors. The owners of the ship, after she 
became enemy's property, could authorize 
no lien or disposal of the vessel or cargo in 
derogation of the higher and older title of 
the captors of her as prize of war, and the 
crew of her, equally with all outside credit- 
ors, must resort to and rely alone upon the 
individual responsibility of their particular 
debtors. Upton, Mar. Law (2d Ed.) 153, 158. 
The petitioners accordingly have no right, of 
course, against the property for the recovery 
of their wages, seized at sea and condemned 
as lawful prize of war, and in no way legal- 
ly exonerated from liability to such seizure. 
The act of congress of March 3, 1863 (12 
Stat. 762), protecting certain liens upon ves- 
sels during the war, does not extend to cases 
of the class embraced in the present cause. 
The Sally Magee [supra]. Accordingly there 
is no statutory law authorizing the lien 
claimed by the petitioners. Petition denied. 

[See, also, Case No. 12,261.] 
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SALMON. See Case 



Case 23b. 16,216a. 

UNITED STATES v. SAMPERYAC et aL 

[Hempst. 118.] i 

Superior Court, Territory of Arkansas. Feb.. 
1831.2 

Equity — Feigned Issues — Bill of Review — 
Pleading — Fraud — Admissions — Decree pro 
Confess© — Assignability of Decrees — Con- 
veyance — Innocent Purchasers. 

1. It rests in the sound discretion of the chan- 
cellor to award a feigned issue, or not; and it 
is done to enable him to obtain additional facts,, 
and to arrive at a satisfactory conclusion on 
the facts of the case. 

# 2. The verdict of the jury on a feigned issue 
is not conclusive, for the chancellor may have 
tried again and again, and may even decree 
against a verdict. 

3. Where there is sufficient proof to enable 
the chancellor to decide, the parties should not 
be subjected to the delay and expense of a trial 
at law. 

4. The act of May 26, 1824 (4 Stat. 52), con- 
fers on this court the powers of a court of 
chancery, for the purpose of trying the valid- 
ity of claims mentioned in that act, and a 
bill of review may be maintained therein. 

5. A bill of review lies either for error in 
law, appearing on the face of the decree, or for 
new material matter, that has come to light 
afterwards, and which could not have been 
used at the time the decree was made. 

i [Reported by Samuel H. Hempstead, Esq.l 
2 [Affirmed in 7 Pet (32 U. S.) 222.] 
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6. The bill must be founded on new matter 
to prove what was before in issue, for a par- 
tv cannot be entitled to a bill of review on new 
matter, to prove a title which was not in issue. 

7. Where a fraudulent claim was set up, 
and sustained by false testimony, the decree 
may be reversed and annulled, on a bill of 
review, and no rights can be acquired under 
such former decree. 

8. "When the allegations of a bill are distinct 
and positive, they are taken as true, without 
proof, after a decree pro confesso; which, in 
its effect, is like a judgment by nil dicit at law. 

9. But where the allegations are so defective 
or vague, that a precise decree cannot be ren- 
dered upon them, proof must necessarily be ad- 
duced before a decree can be made. 

10. A refusal to deny, where a party is le- 
gally bound to speak, is equivalent to an ad- 
mission of the charges against him. What is 
admitted need not be proved. 

11. The general denial of allegations, by one 
uninformed as to their truth, will not be suffi- 
cient to dissolve an injunction. 

12. A bill of review will be barred by the 
lapse of a reasonable time, after discovery of 
the new matter; but what shall be considered 
reasonable time, depends upon the sound dis- 
cretion of the chancellor, under ali the circum- 
stances of the case. 

13. Fraud, deduced from circumstances, may 
be sufficient to outweigh positive proof to the 
contrary. 

14. Startling frauds and forgeries proved and 
commented on. 

15. Judgments and decrees are not assignable 
at law, so as to vest the legal title in the as- 
signee, and the latter takes only an equitable 
interest, which is subject to every equity and 
charge which attached to them in the hands of 
the assignor. 

16. A purchaser for a valuable consideration, 
without notice, must be clothed with the legal 
title, and not a mere equity, in order to protect 
himself. 

17. No one can occupy the attitude of an in- 
nocent purchaser, under a forged claim and 
conveyance. 

18. Construction of the act of congress of 
the Sth May, 1830 (4 Stat. 399), and lield not 
to require the observance of all the technical 
rules in the ordinary course of chancery prac- 
tice on a bill of review, under that act. 

19. Almost every law providing a new reme- 
dy, affects causes of action existing at the time 
the law is passed; but such a law is not for that 
reason invalid. 

[Cited in brief in Rich v. Flanders, 39 N. H. 
365.] 

20. It is incontestable, that a grantee can con- 
vey no better title than he possesses, and 
hence, those who come in under a void grant 
acquire nothing. 

Bill of review in chancery. Bernardo Sam- 
peryac, .under the act of congress of the 
26th of May, 1824 (7 Laws U. S. 300 [4 Stat. 
52]), entitled "An act enabling the claimants 
to lands within the limits of the state of 
Missouri and territory of Arkansas to insti- 
tute proceedings to try the validity of their 
claims," by R. C. Oden, his solicitor, filed 
his bill against the United States, in the 
office of the clerk of the superior court of the 
territory of Arkansas, on the 21st of Novem- 
ber, 1827; stating that he, an inhabitant of 
the province of Louisiana, on the 6th of 



October, 1789, addressed a petition to the gov- 
ernor of the said province and its dependen- 
cies, asking a grant of land in full property, 
on Strawberry river in Arkansas district, 
containing ten arpens in front by the usual 
depth; that on the 11th of October, 1789, 
Miro, the governor of the province of Louisi- 
ana, made the grant as requested, and at the 
same time issued an order of survey to the 
surveyor-general of the province, to the end 
that the boundaries of the grant might be 
defined for the purpose of making a title in 
form; that this grant was secured by the 
treaty between the United States and France 
of the 30th of April, 1S03, and would have 
been perfected into a perfect title under the 
government under which it originated, had 
there been no change of sovereignty; and 
the bill prayed the court to confirm the said 
grant, according to the provisions of the act 
of congress before mentioned, and that pro- 
cess be issued against the attorney of the 
United States for the territory of Arkansas, 
to appear and answer the bill. 

The petition of Samperyac, and the order of 
survey, in the Spanish language, attached 
to the bill as exhibits, translated by James 
H. Lucas, the sworn interpreter and trans- 
lator of the court, were as follows, namely:— 

Petition: "To the Governor of the Prov- 
ince of Louisiana and Its Dependencies, &c., 
&e. Bernardo Samperyac, wishing to estab- 
lish himself on Strawberry river in the Ar- 
kansas district, prays that you will do him 
the favor to grant him ten arpens of land in 
front by the usual depth, being the lands of 
his Catholic majesty, and not causing any 
prejudice; a favor your petitioner hopes to 
receive from your bounty; and he will ever 
pray to God for your health. Bernardo Sam- 
peryac. New Orleans, 6th Oct, 1789." 

Order of Survey: "New Orleans, 11th 
Oct, 1789. The surveyor of this province, 
Don Charles Trudeau, will establish this 
tract on the ten arpens of land requested, 
by the usual depth, and will mention the 
bounds, in order that they may appear at the 
time that the boundaries have to be defined, 
for the purpose of making a title in form. 
Miro." 

Process having been executed on Samuel C. 
Roane, district attorney, on the 24th of No- 
vember, 1827, he filed an answer in behalf 
of the United States, denying the facts and 
allegations in the bill, and alleging that 
grants could only be made legally to persons 
actually residing in the province of Louisiana; 
that Samperyac, in whose name the bill was 
filed, was a fictitious person without actual 
existence; or that if he ever existed he was 
a foreigner, or then dead, and made no trans- 
fer, or assignment, of the claim in his life- 
time; that he had no legal representative in 
existence; that there was no one now living, 
who was. authorized to file this bill or prose- 
cute this suit, and prayed that the bill might 
be dismissed- On the 19th of December, 
1827, the district attorney moved to continue 
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the cause until the next term, principally on 
the ground that there were many cases pend- 
ing in the court, similar in all respects, and in- 
volving the same principles, and with regard 
to which the United States desired to pro- 
cure evidence if any existed. The court de- 
nied the motion, and the district attorney 
excepted, and the court signed and sealed his 
bill of exceptions. 

The testimony in behalf of the complain- 
ants was the exhibits to the bill already re- 
ferred to, and the deposition of John Heb- 
rard, of the parish of Ouehita and state of 
Louisiana, taken in open court on the 19th 
of December, 1827. He testified that he was 
about seventy-one years old; that he was al- 
calde in the province of Louisiana, under 
the Spanish government, from 1789 to 1791, 
under the appointment of Miro, governor of 
said province; that he was commandant in 
Catahoola from 1797, under the appointment 
of Manuel Gayoso De Lemos, governor of 
said province, until the country was trans- 
ferred to the United States; that he was often 
in the executive offices of those governors 
during their administration; had often seen 
them write, and from his official situation 
had occasion for a continual correspondence 
with each of them during the times they 
were respectively governors of said province, 
and that he was well acquainted with their 
handwriting; that he had examined the sig- 
nature to the grant in this ease, and found 
it to be in the proper handwriting of Miro, 
governor of said province at that time. He 
further testified, that the grant in this case 
was in the most usual form and mode of 
granting lands by the said governors, and 
would have been perfected into a title in form 
under the Spanish government; that lands 
thus granted were considered and treated by 
the government and the grantee as estab- 
lished titles, and were to be surveyed or not 
as the grantee chose; that a concession or 
order of survey, ealling for lands fronting on 
watercourses, were to be run off, when sur- 
veyed, as follows: commencing from forty 
to sixty feet back from the highest high land, 
after passing all overflowed land if any in 
front, and the grantees were authorized to 
locate the grant on entirely good, arable land, 
so as neither to include inundated nor bar- 
ren land, unless they chose to do so. He fur- 
ther testified, that the command of Arkansas 
commenced on the Mississippi river, at a 
place called Little Prairie, about forty mites 
below New Madrid, and fronted on the Mis- 
sissippi down to Grand Point Coupee, now 
called Lake Providence, in Ouehita parish, 
state of Louisiana, and extended back west 
so as to include all the waters which emp- 
tied into the Mississippi from the west, be- 
tween those points. He stated, on cross-ex- 
amination, that he knew Bernardo Sam- 
peryac; that he resided in the province of 
Louisiana at the date of the order of survey, 
11th October, 17S9, and was then living on 
Red river in Natchitoches parish, Louisiana; 



that in granting lands to individuals, the 
consideration frequently was for services ren- 
dered the government, but more frequently 
to induce population; that any man from any 
quarter could and generally did obtain con- 
cessions and orders of survey; that the Span- 
ish governors kept records of grants, but 
that the destruction of the offices at New 
Orleaus by fire, in 1792 or 1793, destroyed the 
greater part of the records, and that a great 
many more were said to have been purloined 
and taken off, about the change of govern- 
ment by officers who had been attached to tho 
Spanish executive offices; that, as to grant- 
ing lands, the governors-general of Louisiana 
were limited as to jurisdiction and quantity. 
They were authorized and empowered by the 
laws, usages, and customs of the Spanish gov- 
ernment to grant lands not exceeding one 
league square, in the province of Louisiana, 
which commenced at the mouth of the Mis- 
sissippi river, and extended back so as to 
include all Upper and Lower Louisiana. 

On the same day, the 19th December, 
1827, the superior court, held by Benjamin 
Johnson and William Trimble, judges, on the 
foregoing testimony, decreed the confirma- 
tion of the said grant to Bernardo Samper- 
yac, as for four hundred arpens of land, and 
the decree was recorded, and no appeal tak- 
en from it by the United States within one 
year. One hundred and thirty other cases 
before the same court, against the United 
States, in the names of different claimants, 
were confirmed for four hundred arpens of 
land each, on the same testimony, and de- 
crees entered and recorded, and from which 
no appeals were taken. On the 14th of Feb- 
ruary, 1828, Samperyac transferred his claim 
by deed to John J. Bowie; and in Decem- 
ber, 1828, Joseph Stewart, it was admitted 
on the part of the United States, purchased 
the claim from John J. Bowie by deed, for 
a valuable consideration, and in good faith; 
by virtue of which purchase, Stewart en- 
tered at the Little Rock land-office, on the 
13th of December; 1828, the north-east quar- 
ter of seventeen, the east half of south-east 
quarter of seventeen, and the west half of 
north-east quarter of thirteen; all in town- 
ship eleven south, of range twenty-six west, 
containing 320 acres, relinquishing the over- 
plus of twenty acres; and obtained the cer- 
tificate of entry of Bernard Smith, the reg- 
ister thereof. On the 10th of April, 1S30, 
the United States, by Samuel C. Roane, their 
attorney for the territory of Arkansas, filed 
in the superior court, by leave thereof, their 
bill of review against Bernardo Samperyac, 
setting out the proceedings in the foregoing 
ease, and alleging that the original decree 
was obtained by fraud and surprise; that 
the petition and order of survey were forged; 
that Hebrard, the witness in the cause, com- 
mitted the crime of perjury; that the order 
of survey was never signed by Miro, gov- 
ernor of Louisiana, as it purported to have 
been, and that this fact had come to the 
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knowledge of the said district attorney since 
the decree was entered; that Samperyac 
was a fictitious person, and never had ex- 
istence; that the district attorney had dis- 
covered new and important record evidence, 
of the existence of which he was not aware, 
and which was not within his control at the 
hearing of the cause, and. which could be 
procured, if a rehearing was allowed; and 
praying that said decree and proceedings 
might he reviewed and reversed and an- 
nulled. Bills of review were filed in each 
of the other cases, at the same time setting 
forth the same facts. 

On the 8th of May, 1830 [4 Stat. 399], con- 
gress passed an act entitled "An act for 
further extending the powers of the judges 
of the superior court of the territory of Ar- 
kansas, under the act of the 26th day of 
May, 1824, and for other purposes," contin- 
uing in force that act so far as it related to 
claims within the territory of Arkansas un- 
til the 1st of July, 1831, "for the purpose of 
enabling the court in Arkansas having cog- 
nizance of claims under the said act to pro- 
ceed by bills of review filed, or to be filed, 
in the said court on the part of the United 
States, for the purpose of revising all or any 
of the decrees of the said court in cases 
wherein it shall appear to the said court, or 
be alleged in such bills of review, that the 
jurisdiction of the same was assumed in 
any case on any forged warrant, concession, 
grant, order of survey, or other evidence of 
title; and in every case wherein it shall ap- 
pear to the said court, on the prosecution of 
any such bill of review, that such warrant, 
concession, grant, order of survey, or other 
evidence of title, is a forgery, it shall be 
lawful, and the said court is hereby author- 
ized to proceed, by further order and decree, 
to reverse and annul any prior decree or 
adjudication upon such claim; and there- 
upon such prior decree or adjudication shall 
be deemed and held in all places whatever 
to be null and void, to all intents and pur- 
poses. And the said court shall proceed on 
such bills of review by such rules of prac- 
tice and regulations as they may adopt for 
the execution of the powers vested or con- 
firmed in them by this act." 8 Laws U. S. 
297, 298. 

Samperyac was proceeded against as an 
absent defendant, after the return of the 
process that "he was not to be found in the 
territory of Arkansas." On the 28th of Oc- 
tober, 1830, Joseph Stewart wa| permitted 
to file his answer, and become a defendant, 
which was excepted to on the part of the 
United States, and a bill of exceptions sign- 
ed and sealed by the court. On the same 
day, a decree pro confesso was entered 
against Bernardo Samperyac, he having fail- 
ed to appear and answer the bill. The an- 
swer of Stewart denied the frauds and for- 
geries alleged in the bill, and averred that 
if there was any fraud, corruption, or for- 
gery, he was ignorant of it, and that he 
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bona fide purchased the claim, for a val- 
uable consideration, from John J. Bowie, by 
deed, .and had entered the same at the Lit- 
tle Rock land-office, and ought not to be di- 
vested of the land so entered; and that the 
said decree, being for less than five hundred 
acres, and not having been appealed from 
within one year, was final and conclusive, 
and could not be annulled or set aside. The 
cause was set down for final hearing at the 
next term; and, on motion of the district 
attorney, it was ordered that he have leave 
to withdraw from the record files of the 
court the original Spanish paper in this 
case, for the purpose of taking depositions, 
the Hon. James Woodson Bates, one of the 
judges, dissenting. The clerk was required 
to retain a copy of the paper. 

On the 26th of January, 1831. the cause 
came on for final hearing, on bill, answers, 
exhibits, and testimony; and was argued 
by counsel until the 1st of February, 1831, 
and was then submitted, and by the court 
taken under advisement. On the 4th of 
February, 1831, the defendants filed their 
written motion that the court submit the 
question of forgery vel non, of the order of 
survey, to the decision of a jury; and this 
motion was taken under advisement. The 
testimony adduced under the bill of review 
is sufficiently referred to in the opinion of 
the majority of the court, and need not here 
be recapitulated. 

On the 7th of February, 1831, the above 
motion was overruled by the following opin- 
ion of the court:— 

PER CURIAM.— We are of opinion that 
the motion to award a feigned issue in this 
case should be overruled, for the following 
reasons:— (1) Because it rests in the sound 
discretion of the chancellor to award a 
feigned issue or not; and where the truth 
of the facts can be satisfactorily ascertained 
by the chancellor, without the aid of a jury, 
it is his duty to decide as to the facts, and 
not subject the parties to the expense and 
delay of a trial at law. Dale v. Roosevelt, 
6 Johns. Oh. 255. (2) Because the chancellor, 
when he directs such issue, does it upon the 
ground that the evidence produced before 
him in the record is not sufficient to enable 
him to arrive at a satisfactory conclusion; 
he, therefore, directs the facts to be tried 
by a jury, for the purpose of collecting ad- 
ditional evidence; which additional evidence, 
when so collected, the chancellor considers 
in connection with that already existing in 
the records of the chancery court. Bootle v. 
Blundell, 19 Yes. 500; 1 Archb. Prac. 347- 
349. (3) Because the verdict of the jury 
upon such feigned issue is not conclusive 
upon the chancellor; he may have it tried 
again and again, if these verdicts are not 
agreeable to his sense of justice, or he 
may even decree contrary to a verdict, if he 
thinks proper. Morris v. Davies, 14 Serg. & 
L. 534. (4) Because the bill in this case has 
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been taken for confessed, and every dis- 
tinct and positive allegation in it must tie 
taken as true. Williams v. Corwin, l.Hopk. 
Ch. 471. Motion overruled. 

On the 7th of February, 1831, the court de- 
creed that the former decree in favor of Ber- 
nardo Samperyac against the United States, 
for four hundred arpens of land, pronounced 
and recorded at the December term of this 
court in 1827, be reversed, annulled, and held 
for nought; and that Stewart pay liis own 
costs. Decrees of reversal were pronounced 
in the other cases- 
Samuel G. Roane, Dist. Atty., and William 
S. Fulton, for the United States. 

Chester Ashley, Robert Crittenden, William 
Trimble, and William Kelly, for defendants. 

Before JOHNSON, ESKRIDGE, BATES, 
and CROSS, JJ. 

• JOHNSON, J.— This is a bill of review, 
filed by Samuel C. Roane, attorney of the 
United States for the territory of Arkansas, 
for and on behalf of the United States, to re- 
vise, reverse, and annul a former decree of 
this court, pronounced and recorded at the 
December term, 1827, in favor of Bernardo 
Samperyac, for four hundred arpens of land. 
The substantial allegations in the bill of re- 
view are, that the decree is erroneous, and 
was obtained by fraud and surprise; that 
the original petition, or requite and order of 
survey exhibited in this case, are forged and 
corrupt; and that the order of survey was 
never signed by Miro, governor of Louisiana, 
as the same purports to have been; and that 
this fact has come to the knowledge of the 
said district attorney since said decree was 
entered of record; that Bernardo Samperyac 
is a fictitious person, and never had an ac- 
tual existence; that if he ever did exist, he 
was dead at the time of exhibiting his bill; 
that John Hebrard, upon whose testimony 
the decree was made, committed the crime 
of perjury in giving his testimony; and that 
the statements sworn to by him upon the 
hearing of this cause, as set forth in his 
deposition, are false and corrupt; that the 
original petition and order of survey in this 
case, shows upon its face, that it was not 
made as early as the year 1789, but appears 
to have been made long since, and that the 
former decree of this court was obtained by 
fraud, covin, and misrepresentation, in vio- 
lation of the principles of equity and of law. 

The district attorney, for and on behalf of 
the United States, avers and says, that since 
the decree was made in this case, he has dis- 
covered new and important record evidence, 
which -ttas not within his control, and the 
existence of which he did not know, and had 
not time to procure at the hearing of this 
cause; all which he believes he will be able 
to procure and exhibit upon the final hear- 
ing. 

The first question made and argued at the 
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bar, which will be considered, relates to the 
power conferred on this court by the act of 
congress of the 26th May, 1824, entitled "An 
act enabling the claimants to land within 
the limits of the state of Missouri and terri- 
tory of Arkansas, to institute proceedings to 
try the validity of their claims." 

It is contended by the counsel for the de- 
fendants that the act of 1824 constituted a 
special tribunal, with limited and restricted 
powers; that full chancery powers were not 
conferred; that this court possessed no 
greater powers than have been heretofore 
delegated to boards of commissioners, cre- 
ated by acts of congress, to decide upon 
claims similar to those now pending in this 
court; that this court cannot entertain a bill 
of review, because the authority to do so is 
not given by the act of 1824. That this 
court, sitting as a court for the adjudication 
of French and Spanish claims, possesses no 
power not delegated and conferred by the 
several acts of congress upon that subject, 
we are ready to admit. 

To ascertain the extent of the power and 
jurisdiction of this court, let us examine the 
act of 1824. That act provides, that it shall 
be lawful for certain claimants to present a 
petition to the district court of the state of 
Missouri, setting forth their claims as point- 
ed out in the act; praying in said petition, 
that the validity of such title or claim may 
be inquired into and deereed by said court; 
and the said court is authorized and requir- 
ed to hold and exercise jurisdiction of any 
petition presented in conformity with the 
provisions of the act, and to hear and deter- 
mine the same on the petition, in case no 
answer be filed, after due notice or on the 
petition and answer of any person interest- 
ed; and the answer of the district attorney 
of the United States, where he may have 
filed an answer, according to the evidence 
which may be adduced by the parties, in 
conformity with the principles of justice, 
and according to the laws and ordinances 
of the government under which the claim 
originated; a copy of the petition to be serv- 
ed on any adverse claimant, and on the dis- 
trict attorney of the United States when the 
government is interested in the defence. 
The act further provides, that any petition 
which shall be presented, shall be conducted 
according to the rules of a court of equity, 
except that the answer of the district attor- 
ney of the United States shall not be requir- 
ed to be verified by his oath, and tried with- 
out any continuance, unless for cause shown; 
and said court shall have_ full power and au- 
thority to hear and determine all questions 
arising in said cause, relative to the title of 
the claimants, and, by a final decree, to settle 
and determine the validity thereof, accord- 
ing to the laws of nations, and all other 
questions properly arising between theclaim- 
ants and the United States; and the court 
may, at its discretion, order disputed facts 
to be found by a jury according to the prac- 
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tiee of said court, when directing issues in 
•chancery before the same court; and in all 
oases, an appeal to the supreme court of the 
United States is allowed, within one year 
from the rendition of the judgment or de- 
■crep. the decision of which court shall be 
final and conclusive between the parties; 
-and should no appeal be taken, the judg- 
ment or decree of the said district court 
.shall, in like manner, be final and conclusive. 
By the 14tb section of the act of 1S24, it is 
enacted, "that all the provisions of that act 
.shall extend to and be applicable to the terri- 
tory of Arkansas, and for the purpose of 
finally settling and adjusting the title and 
claims to land derived from the French and 
Spanish governments, the superior court for 
the territory of Arkansas, shall have, hold, 
and exercise jurisdiction in all cases, in the 
same manner, and under the same restric- 
tions and regulations, in all respects, as by 
this act is given to the district court for the 
state of Missouri." 

The question arises under the foregoing 
.act, whether this court has been clothed with 
full and complete chancery jurisdiction and 
power, in adjudicating upon these claims; 
-or whether it has been invested with a lim- 
ited and restricted authority, capable of per- 
forming nothing which is not expressly dele- 
gated by the act, resembling rather a board 
•of commissioners than a court of equity? 
Upon the best reflection which we have been 
able to bestow upon the subject, we enter- 
tain little doubt that the act of 1824 intend- 
ed to confer, and does confer, upon this 
•court, the full and ample power of a court 
of chancery. Instead of creating a special 
tribunal, a board of commissioners to decide 
and report upon claims like these, congress 
has referred them to the decision of a court, 
possessed of common law and chancery ju- 
risdiction; a court invested with a part of 
the judicial power of the United States. 

The cases, when brought before this court, 
are to be conducted according to the rules 
of a court of equity. This court, then, pos- 
sessing both chancery powers and common 
law jurisdiction, is required to try these 
cases on the chancery side of the court. 
The fact that the cognizance of these claims 
'is given to a court possessed of full and 
•ample equity jurisdiction, with the injunction 
to try the cases according to the rules of a 
court of equity, goes far to prove that con- 
gress intended to refer them to the judiciary, 
and allow the United States to be sued be- 
fore her own courts, that a final termina- 
tion might be put to these demands upon her 
justice. The provision for an appeal from 
the decision of this court to the supreme 
•court of the United States, by either party, 
strongly evinces the intention of congress 
that these claims should receive their adjudi- 
cation by the judiciary of the United States. 
If, then, congress intended to refer them to 
the judiciary, can it be reasonably inferred 
that they intended to limit the general pow- 



ers of the court to which the reference is 
made? We think not The act, in terms, 
does not limit the jurisdiction of this court; 
and we are not to infer a limitation unless 
it be expressed, or arises from a necessary 
implication. If we are correct in affirming 
the proposition that the act of 1824 authoriz- 
ing certain claimants to bring suit against 
the United States, on the equity side, pos- 
sessed of full chancery power and jurisdic- 
tion, it follows, that a bill of review will lie 
in this court, unless there be something in 
the act itself forbidding it. 

It has been urged that that part of the act 
which says that the judgment or decree of 
this court, unless appealed from in one year, 
shall be final and conclusive, necessarily 
precludes the idea of a bill of review. We 
entertain a different opinion. The provision 
just referred to, relates to the time in which 
an appeal may be taken. It says nothing 
about a bill of review, or rehearing. Each 
of these modes of revising the decrees of 
this court, according to the practice in chan- 
cery, is left untouched, and stands precisely 
as they existed had no time been limited for 
an appeal. The court entertains a bill of 
review, in virtue of the chancery jurisdiction 
conferred by the act of congress by which 
it was created, and possessing that power 
previous to the act of 1824, continued to pos- 
sess it, with the authority to apply it to these 
cases, for the adjudication of which the lat- 
ter act was passed. It is, however, further 
contended by the counsel for the defendants, 
that, as the bill of review in this case was 
filed upwards of two years subsequent to the 
final decree in the original cause, and more 
than one year after the time allowed for an 
appeal had elapsed, this remedy is barred 
by length of time. In the case of Thomas 
v. Harvie, 10 Wheat [23 U. S.] 146, the su- 
preme court of the United States held that 
a bill of review, for error apparent in the 
decree, is barred by length of time, unless it 
is filed before the time limited for an appeal; 
but, in the same case, the court expressly 
reserved the question, whether a bill of re- 
view, founded upon matter discovered since 
the decree, is in like manner barred by the 
lapse of the time limited for the appeal. 
That question is directly presented in this 
case, and ealls for our decision. We have 
bestowed upon it all the reflection of which 
we are capable; and the conclusion to which 
we have arrived is, that a bill of review, 
founded on the discovery of new matter 
.after the decree, ought not to be barred by 
the lapse of one year, the time limited in 
these cases; nor do we think it ought to be 
barred by the lapse of two years and four 
months, the time between the former decree 
and the filing of this bill. The reasons as- 
signed by the supreme court, in the case cit- 
ed, for applying as a bar to bills of review 
for error apparent on the face of the decree, 
the time limited for an appeal, do not, in our 
judgment, apply to the case of a bill of re- 
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view, founded on new matter, discovered 
subsequent to the decree. Judge Washing- 
ton, in delivering the opinion of the court, 
says, "that courts of equity, acting upon the 
principle that laches and neglect ought to 
be discountenanced, and that in cases of 
stale demands, its aid ought not to be af- 
forded, have always interposed some limita- 
tion to suits brought in those courts;" and 
the decision was, that, although bills of re- 
view are not strictly within the statute of 
limitations, yet courts of equity will adopt 
the analogy of the statute in prescribing the 
time within which they shall be brought. 

In the case of a bill of review for new mat- 
ter recently discovered, no laches or neglect 
can, we think, be properly imputed to the 
party filing the bill. It is allowed only on the 
ground of his ignorance of the existence of 
the new matter before the former decree; 
and it is incumbent on him to file his bill in 
a reasonable time after the discovery is made; 
all this is alleged in the present bill. The 
bill could not be filed within one year after 
the decree, because the new matter had not 
then come to light, but was subsequently dis- 
covered. If, then, laches or neglect are not 
imputable, has so great a time intervened 
that it may justly be denominated a stale de- 
mand? Two years and four months can 
scarcely be considered in that light. It would 
not bar an action of assumpsit upon a parol 
contract, and cannot be considered an unrea- 
sonable delay in bringing a bill of review. In 
England, twenty years is allowed; and in the 
case decided in 10 Wheat. [23 U. SJ .146, be- 
fore cited, five years was allowed. 

We do not think that, to a bill of review 
for new matter, no lapse of time ought to bar 
the remedy. Upon the principle of repose, we 
think the lapse of a reasonable time ought to 
present a bar; what that reasonable time 
should be considered, and it is well settled to 
be in the second discretion of the chancellor, 
it is unnecessary for us to decide, since we are 
clearly of opinion that two years and four 
months is not an unreasonable time for filing 
a bill of review. Whether the principle set- 
tled by the supreme court of the United 
States, in several cases, that laches are not 
imputable to the government, ought to apply 
in this case, we need not decide. The second 
inquiry which arises in this case, and which 
has been ably argued at the bar, is, whether 
a case is made out for a bill of review accord- 
ing to the established principles of equity. 

The material allegations in the bill have al- 
ready been stated, by which it appears that 
the main and principal ground relied upon for 
a review, is the discovery of new matter since 
the making the former decree. The only al- 
legation we deem material to notice is, that 
the original petition, or requite and order of 
survey on which the decree was based, is 
forged and corrupt, and was never signed by 
Miro, governor of Louisiana; and that this 
fact has come to the knowledge of the district 
attorney of the United States since the rendi- 



tion of the decree, asked to be reviewed; and 
that he has, since the said decree, discovered 
new and important record evidence, which 
was not within his control, the existence of 
which he did not know, and had not time to 
procure, at the hearing of the cause. 

The objections urged by the counsel for the 
defendants are, that this is a matter which 
was put in issue by the pleadings in this case 
before the former, decree was pronounced and 
recorded; and having been once put in issue* 
a bill of review will not lie for the discovery 
of evidence relating to the matter put in issue 
previous to the decree; that a bill of review 
will he only for error apparent in the decree, 
or for new matter subsequently discovered, 
which was not in issue between the parties. 
Let us examine this position. The ordinances 
of Lord Chancellor Bacon respecting bills of 
review, are generally referred to as good au- 
thority, and have never been departed from. 
3 Atk. 26. The doctrine is there asserted 
that no bill of review shall be admitted ex- 
cept it contain either error in law, appearing 
in the body of the decree, or some new matter 
which has arisen after the decree, and not 
any new proof that has come to light after 
the decree was made; nevertheless, upon 
new proof that has come to light after the 
decree was made, which could not possibly 
have been used at the time when the decree 
passed, a bill of review may be granted. 

According to the doctrine of the above or- 
dinance, the present bill makes out a good 
ease for a bill of review. New proof, impor- 
tant and material, none could be more so, is 
alleged to have come to bght since the making 
and recording of the former decree, which 
could not possibly have been used at the hear- 
ing, because it was not known by the district 
attorney to have existence. This new proof 
is, that the title papers of the defendant are 
fraudulent and forged. But this fact is said 
to have been before put in issue. Admit it, 
for the sake of argument. What is the doc- 
trine asserted by Chancellor Eldon in the 
case of Young v. Keighly, 16 Ves. 34S. The 
ground of a bill of review, the chancellor says, 
is error apparent on the face of the decree, or 
of new evidence of a fact material pressing 
upon the decree, and discovered after publica- 
tion in the cause. Again, he says: "As far 
as I can ascertain what the court permits- 
with regard to bills of review upon facts new- 
ly discovered, the decisions appear to be on 
new evidence, which, if produced in time, 
would have supported the original case, and 
are not applicable where the original cause 
does not admit of the introduction of the evi- 
dence; as not being put in issue originally." 
The doctrine is to be found in Coop. PI. 9L. 
The author asserts "that it must be on new 
matter to prove what was before in issue, for 
a party cannot be entitled to a bill of review 
on new matter to prove a title which was not 
in issue." For this position he cites Cary, 82; 
Amb. 293. If these authorities are to be relied 
upon, they prove conclusively, that in the 
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present bill, a good cause is made out for a 
review. "We are ready to admit, that in the 
two cases decided by the court of appeals of 
Kentucky, reported in Hardin's Reports, 342 
and 454, a different doctrine seems to be es- 
tablished. But the rule as laid down by 
Chancellor Eldon, aeeords better with our 
views of what the rule ought to be, and ac- 
cordingly we adopt it as intrinsically correct. 
But, admitting that the new matter must re- 
late to something not before put in issue by 
the parties, still we think a case is made out 
for a bill of review. 

It is certainly true that the district attorney, 
in his answer, denied all the allegations in the 
petition, and required the petitioner to pro- 
duce proof of them; but, at the same time 
that he denied them, he stated that he was 
wholly uninformed as to their truth. It is 
like the answer of a guardian, denying the 
allegations of a bill on the ground of ignor- 
ance, whether they are true or false; and 
such answer has been held insufficient to 
dissolve an injunction. Apthorpe v. Com- 
stock, 1 Hop. Oh. 143; Roberts v. Anderson, 
2 Johns. Ch. 202. By this general denial of 
the title of the petitioner, no special fact in 
l-elation to that title was put in issue. The 
district attorney made no allegation that the 
title papers of the petitioner were fraudulent 
or forged. He could not make such an aver- 
ment at the time he filed his answer, because 
he was wholly uninformed as to the authen- 
ticity of those papers, and, on that ground, re- 
quired that they might be proved. 

There was no controversy as to the fact 
whether those papers were genuine or forged; 
no conflicting testimony was introduced, and 
all the proof adduced before the court was by 
the petitioner. This surely cannot be such a 
putting in issue of the fact of forgery or 
not, as to preclude a reexamination of that 
matter, when subsequently discovered. We 
suppose the judges of the court of appeals of 
Kentucky mean to say, that after certain ma- 
terial matters of fact have been put in issue, 
and evidence adduced by each party to that 
issue, and a decree rendered, a bill of review 
will not lie merely upon the discovery of ad- 
ditional testimony to the same point, unless 
that evidence consists of records, in which 
event they admit that a bill- of review will 
lie. According, then, to the principles set- 
tled in Kentucky, a case is made out for a 
bill of review; for the present bill contains 
the allegations that important record evidence 
has been discovered conducing to prove that 
the title papers of the petitioner are false, 
fraudulent, and forged. The court of appeals 
of Kentucky, in the case of Respass v. Mc- 
Clanahan, Hardin, 346, say: "There is an 
important difference between the discovery of 
a matter of fact itself, which, though it ex- 
isted at the former hearing, was not then 
known by the party to exist, or which was 
not alleged or put in issue by either party, 
and the discovery of new witnesses or proof 
of a matter or fact which was then known or 



in issue. In the former cause, the party not 
knowing the fact, and it not being particular- 
ly in issue, there was nothing to put him on 
the search, either of the fact or the evidence 
of the fact, and therefore the presumption is 
in his favor, that, as the matter made for 
him, his failure to show the matter was not 
owing to his negligence or fault. They fur- 
ther say, after the most careful search, they 
cannot find one case reported in which a bill 
of review has been allowed on the discovery 
of new witnesses to prove a fact which had 
been before in issue, although there are many 
where bills of review have been sustained on 
the discovery of records or other writings re- 
lating to the title which was generally put in 
issue." 

It cannot be affirmed that the forgery of 
the title papers of the petition was particu- 
larly put in issue by the former pleadings. 
The title only was generally put in issue, and, 
according to the authority just quoted, as 
record evidence in relation to that title is al- 
leged to have been discovered, a clear ease 
is made out for a bill of review. 

If, then, this court possesses the jurisdiction 
to entertain a bill of review in the case now 
before the court, and a case is made out by 
the bill, according to the principles of equity, 
the next inquiry is, does the evidence adduced 
call upon the court to pronounce a decree of 
reversal? What is the evidence? First, the 
defendant, Samperyac, the original petitioner 
in whose favor the former decree was ren- 
dered, has failed to answer this bill, and, 
under a rule of this court, an order of publi- 
cation was duly published in the Arkansas 
Gazette; and at the October term, 1S30, of 
this court, the bill was taken for confessed 
as to the said defendant The inquiry arises 
as to the effect of taking the bill for con- 
fessed. The doctrine is well settled, that 
when the allegations of a bill are distinct 
and positive, and the bill is taken for con- 
fessed, such allegations are taken as true 
without proof. That a decree pro confesso is 
like a judgment by nil dieit at common law. 
Williams v. Corwin, 1 Hopk. Oh. 471; 3 Atk. 
468. In the case of Hawkins v. Orook, 2 P. 
Wms. 556, the bill alleged a decree to have 
been obtained by fraud. The decree assumes 
that the order to take a bill pro confesso ad- 
mitted the facts charged as fraudulent, and 
the court plainly took them to amount to 
fraud, and without further proof, decreed the 
appropriate relief. The authorities clearly es- 
tablish this principle, that if the allegations 
are of a nature so distinct and positive, that, 
taking them to be true, the court can make 
a decree upon them, it will, upon the order 
pro confesso, decree without proof. Where 
they are in their nature so defective or vague 
that a precise decree cannot be made upon 
them, proof must be adduced from the neces- 
sity of the case. No rule can be better found- 
ed in reason and propriety. 

A refusal to deny, where the party is legally 
bound to speak, is equal to an admission of 
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the charges made against him. What is ad- 
mitted, need not be proved. The allegations 
are incontrovertibly established, when con- 
fessed by him against whom they are made. 
This is the doctrine applicable to original bills; 
and we have, in our researches, been able to 
find no case where the doctrine has been ap- 
plied to bills of review. Perhaps it may be 
because no such case exists, and that this is 
the first where a bill of review has ever been 
taken pro confesso. But the principle applies 
with equal force and propriety to the latter 
as to the former. The allegations of this bill 
are, that the title papers are forged and spuri- 
ous, and that the witness who proved them 
committed perjury. These allegations, when 
admitted, destroy the evidence upon which 
the former decree was based, are distinct and 
positive in their nature, and justify a decree 
without additional proof. But admitting that 
the doctrine applicable to original bills, in 
relation to the effect of taking a bill pro con- 
fesso, ought not to be applicable to bills of 
review, still we are of opinion that the evi- 
dence adduced in this case is full and conclu- 
sive to prove that the title papers upon which 
the former decree was based are forged, fraud- 
ulent, and spurious. 

Let us advert to the evidence: Hilary B. 
Cenas, register of the land-office at New Or- 
leans, states, in his deposition, that he has 
instituted a careful search among the Spanish 
records under his charge, particularly in a 
book entitled "Register de los Primeros De- 
cretos de Goncesion"; in which book it was 
customary to enter any order of survey, as it 
was first made, from the year 1786 up to 1799, 
inclusive, and could not find any order of sur- 
vey of lands in favor of, or granted to, Celes- 
tine Armon in the district of Arkansas. He 
further says that he has examined the form 
of orders of survey, as sworn to by Judge 
Tessier and Jean Mereier, the register of mort- 
gages in New Orleans, and found it to cor- 
respond with the orders of survey of record 
in his office; that he has compared the sig- 
natures affixed to orders of survey, upon 
which Messrs. Tessier and Mereier have given 
their depositions in the cases of the United 
States against the persons named in said 
depositions, and that he verily believes that 
they are false and counterfeit. By consent 
of parties, this deposition was read in this 
case, to prove the same facts in relation to 
the order of survey in favor of Samperyac. 
Isaac T. Preston, late register of the land- 
office at New Orleans, asserts that he has 
examined the papers annexed to the deposi- 
tions of Jean Mereier and Charles Tessier, in 
the cases in which they have given their depo- 
sitions before the Honorable Gillen Preval, 
purporting to be Spanish orders of survey. 
The signatures are not in the handwriting of 
Governor Miro or Gayoso, as they purport to 
be. Deponent is well acquainted with the sig- 
natures of those governors, having seen their 
genuine signatures to many different records. 
Deponent further says, that said papers are I 
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not in the form in which Spanish orders of 
survey were given, but that the form an- 
nexed to the depositions of Mr. Tessier and 
Mr. Mereier, were adopted in all orders of 
survey, except when the nature of the place 
to be surveyed required a different form. He 
further states, that he has seen the deposition 
of Hilary B. Cenas, register of the land-office 
at New Orleans; and that deponent, when 
register of the same office, made a similar 
search with the same result. Charles Tes- 
sier deposes that he was a clerk in the office 
of the late Spanish government, from the 
commencement of the year 1790 to the end 
of the year 1S02; that he was acquainted with 
the handwriting of Governors Miros and Man- 
uel Gayoso De Lemos, from seeing them 
write frequently; and says, positively, that 
the signature of Miro presented to him, and 
appended to the order of survey in this case, 
and which has been signed by me, nevariator 
is, not in the handwriting of said Governor 
Miro; that the decree or order of survey is 
not in the form used and prescribed in such 
case, nor is it recorded, as was the usual 
practice, in granting lands by the governor; 
that the practice was to insert at the foot of 
the said order, the word "Reg'd," with the 
flourish of the recording clerk; further, that 
the spelling of the said decree is not accord- 
ing to the rules of Spanish orthography, and 
that the clerks, whose duty it was to write 
such orders, were all good Spanish scholars, 
and would not have been permitted to use 
such spelling in any official business; that the 
handwriting of the aforesaid order of survey 
is not that of any of the clerks thai were, at 
that time, employed in that department of the 
government, the deponent being well acquaint- 
ed with the handwriting of all the clerks who 
wrote in the office during the time he was in 
the employ of the government, and he is also 
acquainted with the handwriting of those that 
preceded him for many years. This witness 
further states, that he has no recollection of 
John B. Hebrard, Harea Devere, and Lemuel 
Masters, and is positive that these men were 
not familiar in the office of the Spanish gov- 
ernment, and never known or seen in that 
office; that he does not know the handwriting 
of the order of survey in this case; that it 
is not in the handwriting of any of the clerks 
that ever were employed in the office of the 
Spanish government then existing. 

Jean Mereier, a clerk in the office of the 
late Spanish government in Louisiana, from 
1792 to 1801, deposes to the same facts, in 
all respects, testified to by Charles Tessier, 
and which it is unnecessary to repeat. 

Antoine Cruzat, Sen., deposeth, that he was 
employed as an officer of the regiment of 
Louisiana, in the office of Governor Manuel 
Gayoso De Lemos, all the time he was gov- 
ernor of Louisiana under the Spanish govern- 
ment. That he had frequent opportunities to 
see and examine the signature of Governor 
Miro, and to see him also sign his name. 
He further says that he is well acquainted 
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with the handwriting and signature of all the 
clerks of the office of the said governors; and 
that he had no hesitation in saying, that 
the signatures of Miro and Gayoso, append- 
ed to the orders of survey in which Charles 
Tessier and Jean Mercier have given their 
depositions before Judge Preval, pursuant to 
several commissions from the superior court 
of the territory of Arkansas, are not gen- 
uine, as well as the handwriting of the orders 
of survey. That the spelling of said orders 
of survey is incorrect, and that no clerk 
would have been permitted to use it; that 
the form of the orders of survey, as given by 
Mr. Mercier and Mr. Tessier, is the only true 
and correct one; that he has never known 
any men by the name of John B. Hebrard, 
David Devere, and Lemuel Masters; and 
that he is confident they have never been 
seen in the office of Governors Miro andManuel 
Gayoso De Lemos, at New Orleans. 

The deposition of Martin Durald, late reg- 
ister of mortgages in New Orleans, taken in 
a similar case to the one now before the 
court, in which the United States is plaintiff, 
and Martin Durald defendant, has been read 
as evidence in this case, by consent of par- 
ties. He deposes that he was born in 
Louisiana, and has never had any grant nor 
any order of survey for any land in the ter- 
ritory of Arkansas; that his father was of 
the same name with himself, and that, to the 
best of his knowledge, his father has never 
had any land in the territory of Arkansas; 
that he is well acquainted with all the names 
of the French and Spanish inhabitants of 
Louisiana, as having kept a public office in 
New Orleans; and that he knows no person, 
except his father and himself, of the name 
of Martin Durald; that he had a brother by 
the name of Joseph V. Durald, and that, to 
the best of his knowledge, his -said brother nev- 
er had any land in the territory of Arkansas. 

From the testimony, it is manifest that the 
order of survey in this case is not to be 
found recorded in the record book at New 
Orleans, in which it was usual and custom- 
ary to record any order of survey made from 
17S6 to 1799. The same fact is also proved 
in relation to every case amounting to upwards 
of one hundred, now pending before this court, 
upon bills of review. 

Tessier, Mercier, Preston, and Cenas, all 
depose to this fact; Tessier, Mercier, Cruzat, 
all of them well acquainted with the hand- 
writing -of Governor Miro, and having fre- 
quently seen him write, swear that the name 
of Miro, signed to the order of survey in this 
case, is not in his handwriting, and therefore 
not genuine. Cenas, the present register, and 
Preston, the late register of the land-office 
at New Orleans, both swear that they have 
seen many genuine signatures of Governor 
Miro; and from the comparison with the 
present order of survey, the signature is not 
in the handwriting of Governor Miro. Tes- 
sier, Mercier, and Cruzat, depose that they 
are well acquainted with the handwriting 



(Case No. 16,216a) U. S. v. SAMPERYAC 

of all the clerks who wrote in the Spanish 
governor's office, at New Orleans, and that 
the order of survey in this case, is not in the 
handwriting of any clerk who ever wrote in 
the said office, and that the form of the order 
of survey in this case, is not in the form 
used by the Spanish government; Cenas and 
Preston also swear to this latter fact; Tes- 
sier and Mercier swear that Hebrard was 
never seen in the governor's office, at New 
Orleans. 

The faet that the name of Samperyac, the 
original petitioner and defendant to this bill, 
is signed in a good handwriting to the peti- 
tion to the governor for a grant, and that his 
mark is used in the deed of transfer to John 
J. Bowie, is also in proof. 

It is further in proof, that the defendant, 
Samperyac, has never made his personal ap- 
pearance in this court, nor has one of the 
original claimants, amounting to one hun- 
dred and seventeen, ever appeared here, ex- 
cept by John J. Bowie, their agent, and the 
counsel employed Joy him; and the counsel 
admit that they have never seen one of the 
original claimants in whose favor the former 
decrees of this court were made. The evi- 
dence upon which the former decree was 
made, is the deposition of John B. Hebrard. 
In deciding upon this testimony, we think 
there is no rational ground to doubt, we are 
entirely satisfied, and believe it to be abun- 
dantly manifest, that the order of survey, 
upon which the former decree was made, is 
fraudulent, forged, and counterfeit; and that 
Samperyac himself is an ideal, fictitious be- 
ing, and never had an existence except in 
name. The fact that Samperyac, nor any of 
the other claimants have ever appeared here, 
or been seen by their counsel employed for 
them; that no one of them has filed an an- 
swer in these bills of review; that their 
title papers upon which the former decrees 
of this court rested, are not to be found of 
record where such papers were generally 
and usually recorded; that their title papers 
are not in the form used at the time, by the 
Spanish government, in making concessions 
of land; that they are misspelt, and above 
all, that they have been proven by the testi- 
mony of three or four witnesses, who stand 
above suspicion, having the best opportunity 
of being well informed, to be counterfeit, 
forged, and spurious, speak a language not 
to be misunderstood, and calculated to pro- 
duce the strongest conviction, that the order 
of survey, on which the former decree is 
based, is a forged and spurious paper, and, 
consequently, that the former decree of this 
court ought to be reversed, unless there is 
some other circumstance in the case to pre- 
vent it. There is, however, another defend- 
ant in this ease, besides the original peti- 
tioner. Joseph Stewart, at a former term, 
appeared, and, on his motion, was admitted 
a defendant to this bill of review, and has 
filed his answer. In it he alleges that he is 
an innocent purchaser, without notice, for a 
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valuable consideration, of the land decreed 
by a former decree of this court; that he 
purchased from John J. Bowie, who, he 
alleges, purchased from Samperyac, the orig- 
inal petitioner, and exhibited the deeds of 
transfer or assignment. He denies all the 
allegations in this bill, of fraud, forgery, and 
perjury, but admits his entire ignorance of 
these matters, and prays that his interest 
may be protected by this court. 

The question arises, what effect is this an- 
swer entitled to have in the decision of this 
cause? The defendant Stewart, in our judg- 
ment, does not occupy the attitude of an 
innocent purchaser without notice, so as to 
stand on any higher ground than the defend- 
ant Samperyac himself. The interest which 
he has purchased in the land decreed by this 
court, is an equitable and not a legal right. 

It is well settled, that a judgment or de- 
cree is not assignable at law, so 'as to vest a 
legal title in the assignee. The act of con- 
gress of 1824 does not authorize the assign- 
ment or transfer of the decree of this court; 
and, under that act, the land decreed to the 
claimant could be entered or located only in 
his name, or in the name of his legal repre- 
sentatives, in case of his death, and the 
patent could issue only to the claimant or his 
legal representatives, not to his assignees. 
Stewart, then, can only be considered as the 
purchaser of an equity; and it is an estab- 
lished principle, that a purchaser for a valu- 
able consideration without notice, in order to 
protect himself, must be clothed with the 
legal title, and not a mere equity. 2 Brown, 
Ch. 66; 2 Madd. 238; 1 Atk. 571; 3 Atk. 
377. The defendant Stewart, having only an 
equitable title under the former decree of 
this court, takes it subject to all equity 
which attached to it in the hands of his 
assignor. It cannot be asserted that Stew- 
art is a purchaser under the former decree 
of this court This can be true only when 
there has been a judicial sale, in which case 
the purchaser is protected, though the judg- 
ment or decree is erroneous. Upon this 
ground, alone, we think it is obvious that 
the defendant Stewart stands on no other or 
different ground than the original petitioner, 
in whose favor the former decree was made. 
2d. If, however, we are mistaken in this 
position, still we think the defendant Stewart 
is not entitled to be protected as an innocent 
purchaser without notice, on the ground that 
the transfer from Samperyac to John J. Bowie 
is a forgery. The evidence establishing this 
fact will be briefly detailed. The transfer 
or deed from Samperyac to John J. Bowie, of 
the land decreed by the former decree of 
this court, now claimed by Stewart, bears 
date on the 14th day of February, 1828, and 
is attested by Henry Hobbs and John Cook, 
and proved by the said Cook before John 
Williams, as justice of the peace in Clark 
county in this territory. By consent of par- 
ties, about sixty-six deeds of transfer from 
the original claimants, in whose favor this 



court have made decrees, all of which are 
now pending in this court upon bills of re- 
view, and are similarly situated with the 
case now under consideration, have been 
filed as evidence in this cause. 

Twenty-four of those transfers, from the 
original claimants, are made to John J. 
Bowie, attested by John Cook and another 
name. The first of these transfers bears 
date on the 29th day of December, 1S27, in 
a few days after the decree was entered of 
record. The second bears date on the 18th 
January, 1829; the third on the 19th; the 
fourth on the 21st; the fifth on the 24th of the 
same month and year. The sixth bears 
date on the fourth February, 1828; the sev- 
enth on the 6th; the eighth on the Sth; the 
ninth and tenth on the 9th; the eleventh on 
the 10th; the twelfth and thirteenth on the 
11th; the fourteenth on the 12th; the fif- 
teenth on the 13th; the sixteenth on the 
20th; the seventeenth, eighteenth, and nine- 
teenth on the 21st; the twentieth on the 22d; 
the twenty-first on the 23d; the twenty-sec- 
ond on the 28th; the twenty-third and twen- 
ty-fourth on the 29th February, 182S. These 
twenty-four transfers, one of which is the 
transfer in this case, purport to have been 
executed by the original claimants, in whose 
favor the decrees of this court were made to 
John J. Bowie, are all attested by John 
Cook and another, and certified by John Wil- 
liams, a justice of the peace in this territory, 
to have been proved before him by John 
Cook, the subscribing witness. 

How does it happen that this witness, John 
Cook, should have been present to witness 
the execution of twenty-four deeds from dif- 
ferent persons to John J. Bowie, and most 
of them on different days? Could it have 
been necessary that Bowie should have em- 
ployed this Mr. Cook to travel round with 
him to become a witness to their execution? 
Could Bowie have procured witnesses resid- 
ing near these claimants to attest their 
deeds or transfer to himself? How does it 
happen Bowie is so fortunate as to find 
these original claimants so soon after the 
decree of the court was made? One of 
them he found in a few days after the decree, 
in a shorter time than would be required to 
travel beyond the limits of the territory. 
Having been fortunate in the commence- 
ment, his good fortune never seems to desert 
him until he obtains all the transfers. On 
the 4th February he finds one of them; one 
of them on the 6th; he is equally fortunate 
on the 8th; on the 9th he finds two, and on 
the 11th his efforts are still crowned with 
greater success, he finds three; on the 23d 
of the same month he finds three others; 
and by the 29th February, he discovers all 
of them. Thus it would seem that these 
original claimants, not one of whom can now 
be found to answer these bills of review, 
these men whom the eounsel employed by 
John J. Bowie to advocate their rights, never 
saw; not one of whom are proven to be liv- 
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ing, or that they ever did exist. These are 
the men whom John J. Bowie finds residing 
so near each other, that he could obtain the 
<leeds of three of them in one day, and find 
all of them in little more than one month 
after the decrees. If, however, we could 
believe all this, is it not passing strange that 
Mr. Cook, whom nobody knows, should have 
happened to be present at all these various 
times and places ready to attest these trans- 
fers from the original claimants to John J. 
Bowie? Unless we indulge the presumption, 
that Bowie employed this Mr. Cook to go 
along with him to attest these deeds, for 
which we can see no reasonable motive, we 
are unable to account for his presence when- 
ever wanted or called for by Bowie. Bowie 
must have had a talisman, possessed of the 
magical power of Aladdin's lamp, by which 
he calls up, at his bidding, this omnipresent 
witness. We have no doubt that this witness, 
like the genius in the Arabian tales, having 
performed the office for which he was in- 
voked, has vanished into air, and disappeared 
for ever. In addition to these twenty-four 
deeds of transfer, thirty other deeds of trans- 
fer or assignment from the original claim- 
ants to John J. Bowie and other persons, are 
by consent exhibited as evidence in this 
cause; all these deeds are attested by Lem- 
uel Masters and other names, and certified 
by J. Williams, a notary-public In Louisiana, 
to have been proved before him by Lemuel 
Masters on the 29th day of February, 1828. 
The two first bear date on the 10th January, 
1828; the third and fourth bear date on the 
20th; the fifth and sixth on the 21st; the 
seventh on the 24th; the eighth on the 25th; 
the ninth and tenth on the 26th; the eleventh 
on the 27th; the twelfth on the 28th; the thir- 
teenth and fourteenth on the 29th January, 
1828; the fifteenth and sixteenth bear date 
on the 2d day of February, 1828; the seven- 
teenth on the 9th; four more on the 10th; 
one on the 11th; one on the 13th; one on the 
21st; two on the 22d; one on the 25th; one 
on the 26th; one on the 27th, and the re- 
maining three on the 2Sth February, 1828. 
Lemuel Masters, the witness who proves 
these deeds, is not an ideal being, but is one 
of the three witnesses who proves the orig- 
inal claims, and on whose evidence the for- 
mer decrees of this court were made. This 
circumstance adds nothing to his credit. 
Why should one of these witnesses to the 
original claims, brought here by John J. 
Bowie, which fact is known to this court, he 
being the only person who, appeared here as 
agent of the claimants, have been selected 
to travel round and attest the deeds of trans- 
fer from these claimants? All the remarks 
made in relation to the twenty-four transfers 
apply with equal force to the thirty just 
named. Can it be believed that Lemuel 
Masters could find eighteen of these original 
claimants in one month, and four of them in 
one day? If they resided so near each other, 
why have not one of them answered these 
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bills? Why has no deposition been taken to 
prove that any one of them ever had an 
existence? Why, in short, has not John J. 
Bowie himself, answered these bills in the 
character of an innocent purchaser? 

The defendant Stewart claims through 
him, and the answer of Bowie might be re- 
ceived upon the same ground. This circum- 
stance is pregnant with proof that these 
transfers are fraudulent and base forgeries, 
and that the original claimants never existed 
except in name. There is another peculiarity 
about these transfers calculated to throw dis- 
credit upon them. It is this: in thirteen of 
these deeds, it is manifest, from an inspec- 
tion, that the name of one of the witnesses 
thereto is written in the same handwriting 
with the body of the deed, and in the same 
ink. It is not usual or common for a wit- 
ness to a deed to be called on to write the 
deed itself; and as the witness is never 
after heard of, the presumption is very strong 
that he, too, lives only in name. There are 
also twelve other deeds of transfer filed by 
consent, as evidence in this cause. We will 
not waste our time in remarking upon them. 
To pursue the subject further, would be 
worse than useless. In investigating frauds 
like these, the mind sickens and the feelings 
revolt From a review of all the evidence 
in this case, we entertain no doubt that the 
transfer in this case, which purports to have 
been made from Bernardo Samperyac to 
John J. Bowie, is false and forged; and, 
consequently, upon that ground also, the de- 
fendant Stewart cannot be permitted to occu- 
py the attitude of an innocent purchaser, 
fairly and bona fide, from Bowie. But his 
recourse is upon Bowie, of whom he pur- 
chased; and he cannot stand upon other and 
different ground than Bowie himself. The 
act of congress of the 26th May, 1824, from 
which this court derives its authority to de- 
cide in these cases, has been continued in 
force by several subsequent acts, the last of * 
which was passed on the 8th May, 1830. 
That act has expressly given the power to 
this court to entertain bills of review in 
these cases, and to reverse the former de- 
crees of this court, if, upon a revision, it 
shall appear that these decrees were based 
upon forged title papers. 

From the view we have taken of this case, 
it has not become necessary for us to con- 
sider the question made, and ably argued at 
the bar, whether congress have not, in the 
act of 1S30, transcended the limits of sound 
legislation; and we withhold the expression 
of an opinion upon it, as we are satisfied 
that the act of 1824 referred the decision of 
these cases to this court, sitting as a court 
of chancery; and that, under the system of 
equity by which this court is governed, a 
power exists to entertain a bill of review in 
the present case. 

BATES, J. I dissent from the opinion of 
the court, as delivered in this cause. I part 
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with my associates on the threshold, on the 
point of jurisdiction; and, therefore, in the 
brief opinion which I shall give for the 
grounds of my disagreement, I shall not find 
it necessary, or even proper, to touch the 
other points which have been raised and so 
ingeniously and elaborately argued. Obsta 
prineipiis, is a maxim dear to the lovers of 
sound government. I shall endeavor on this, 
as on all other occasions, to manifest my ap- 
preciation of its value. By the treaty nego- 
tiated by the United States, in 1803, with the 
French republic, for the acquisition of Louisi- 
ana, our government became bound, in good 
faith, to perfect certain obligations which the 
previous governments, Spanish and French, 
had contracted with their citizens or sub- 
jects. But this treaty guarantee had no 
stipulation as to mode, and the government 
does not recognize in the citizen a right to 
sue without its consent. This consent was 
given by the act of congress of May, 1824. 
Tribunals were created in the state of Mis- 
souri and territory of Arkansas to adjudi- 
cate claims to land founded on French and 
Spanish grants, of which tribunals this is 
one; a special and extraordinary tribunal, 
created by the law referred to. Under this 
law, and before this tribunal, the claimant 
instituted his suit, which, at its maturity, 
ripened to a decree in his favor. 

The bill of review has been instituted to 
annul and reverse the decree, on the ground 
that the grant is a forgery, and the claimant 
a supposititious character. It is foreign to 
my purpose to inquire into the well-found- 
edness of these allegations, for, whatever the 
decision, in the view I take of the subject, 
it could lead to no practical result. I as- 
sume it as a postulate not to be questioned, 
that the government going into the courts, 
is to be tried only by the same rules, and 
have the same measure of justice meted out 
to it, that the law secures to ordinary par- 
ties litigant. The law of 1824 gave to the 
party against whom the final decree of this 
court should be given the right of appeal 
within one year from the time of its rendi- 
tion. The appeal not applied for, the decree 
became final and conclusive. More than a 
year had elapsed before the filing of the 
bill of review in this case. I will not moot 
the point, whether a bill of review would Me 
at all: it is rendered more than superfluous 
from the obvious fact, that no revision of 
the decree, of any kind, was sought for with- 
in the year. But it is said that the con- 
gressional legislation of May, 1830, puts this 
question at rest, cures all defects, gives ju- 
risdiction,— gives it, too, to defeat rights and 
destroy vested interests growing out of, and 
based on, a former act of congress. Such, 
it is true, is the import of the language of 
the law; but is it so? Can it be that the 
federal legislature has the constitutional com- 
petency so to do? "We could expect to find 
such a doctrine prevailing only in the worst 
days of the most tyrannical governments. 



It is a language that Sejanus may have 
whispered to Tiberius. It is a language that 
may hold at this day in the meridian of 
Constantinople and St. Petersburg, where 
the mandate of the sultan, or the ukase of 
the emperor, supersedes reason, subverts 
right, and abrogates law. It is a language 
repudiated even in constitutional monarch- 
ies; and it is a language which, if received 
here as orthodox, goes convincingly to prove 
that the liberty, of which we have so proud- 
ly boasted, has an existence rather in name 
than in essence. Yet, highly objectionable 
as I deem this law, I couple with that ob- 
jection no ascription of motives. It was- 
probably a work of much haste,— the princi- 
ples it involves not pushed to their conclu- 
sions, and not seen in their practical results. 
I think I heard in argument that the princi- 
ples of this act might be inoperative when 
sought to be brought to bear on the property 
and rights of the citizens of the states, but 
that congress had unlimited and illimitable 
power over the territories. This proposi- 
tion scarcely requires the show of refutation; 
it is incompatible with the genius of our 
government, and is, as it regards this terri- 
tory, palpably in violation of treaty stipula- 
tions. I cannot resist the conclusion that we 
have not cognizance of this case, and that 
the bill of review should be dismissed for 
want of jurisdiction. Decree reversed and 
annulled. 

NOTE. From the decree in the foregoing 
case, the defendants appealed to the supreme 
court of the United States, and the case was 
argued at the January term, 1833, by Mr. 
Prentiss and Mr. White, for the appellants,, 
and by Mr. Taney, attorney-general, and Mr. 
Fulton, for the United States, and will be 
found fully reported in 7 Pet. [32 U. SJ 222. 
At the same term, after stating the facts 
and pleadings, Mr. Justice Thompson delivered 
the opinion of the court, as follows: — 

The objections which have been taken at the 
bar to this decree, may be considered under the 
following points:— (1) Whether, under the act 
of 1824, the court had authority to entertain 
the bill of review; and if not, then, (2) whether 
the act of 1830 is a constitutional law, and 
confers such authority. (3) Whether the pro- 
ceedings on this bill of review can be sustained 
under the act of 1830. (4) Whether, admit- 
ting Stewart to be a bona fide purchaser of 
the claim of Samperyac, he is protected against 
the title set up by the United States. 

1. We think it unnecessary to go into an ex- 
amination of the questions which have been 
made under the first point. Although the act 
of 1824 directs, that every petition which shall 
be presented under its provisions shall be con- 
ducted according to the rules of a court of equi- 
ty, it may admit of doubt whether all the pow- 
ers of a court of chancery, in relation to bills of 
review, are vested in that court. And as the 
view taken by this court upon the other points 
renders a decision upon this unnecessary, we 
pass it over without expressing any opinion up- 
on it. 

2. The ground, upon which it has been argued 
that the act of 1830 is unconstitutional, is, 
that a right had become vested in Stewart 
before the act was passed; and that the ef- 
fect and operation of the law is to deprive him 
of a vested right. To determine the force and 
application of this objection, it becomes neces- 
sary to look at the claim as it now appears 
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before the court. It is found, by the decree oi ! 
the court below, and is admitted at the bar, 
that Samperyac is a fictitious person. That the 
petition, purporting to have been presented by 
him to Miro, governor of the province of Lou- 
isiana, and the order of survey, alleged to have 
been made thereupon, are forgeries. These are 
the onlv evidence of title upon which the origi- 
nal claim rests. And it is proved and admitted 
that the deed, purporting to have been given 
by Samperyac to Bowie, under whom Stewart 
claims, is also a forgery. The bill or petition 
filed in the original cause, alleges that the claim 
is secured by the treaty between the United 
States and the French republic, of the 30th 
April,- 1803. This, however, has not been in- 
sisted upon on the argument here; and there 
is certainly no color for pretending that a 
claim, founded in fraud and forgery, is sanc- 
tioned by the treaty. The title to the land in 
question passed by the treaty, and became 
vested in the United States; and there has 
been no act, on the part of the United States, 
by which they have parted with the title. It 
is contended, however, that this right of title 
has been taken away by the original decree in 
this case, under the act of 1824. By the four- 
teenth section of that act, all its provisions are 
extended to the territory of Arkansas; and it 
is declared that the superior court of that ter- 
ritory shall have, hold, and exercise jurisdiction 
in all cases, in the same manner, and under the 
same restrictions and regulations in all re- 
spects, as is given by the said act to the dis- 
trict court of the state of Missouri. And by the 
second section of the act, it is declared that in 
all cases the party, against whom the judgment 
or decree of the court may be finally given, shall 
be entitled to appeal within one year from its 
rendition, to the supreme court of the United 
States, the decision of which court shall be final 
and conclusive between the parties; and should 
no appeal be taken, the judgment or decree of 
the district court shall in like manner be final 
and conclusive. No appeal was taken within 
the year; and the question is, whether the 
United States, by neglecting to appeal, have 
lost their right, and if not, whether the remedy 
provided by the act of 1830, to assert that 
right, is in violation of the constitution. 

If Samperyac was a real person, and ap- 
peared here setting up this objection, it might 
present a different question, although it is not 
admitted, even in that case, that the United 
States would be concluded as to the right. But 
the original decree in this case was a mere nul- 
lity; it gave no right to any one. The title 
still remained in the United States, and the 
most that can be said, is, that by omitting to 
appeal within the time limited by the act, the 
remedy thereby provided was gone, and the de- 
cree became final and conclusive with respect 
to such remedy. 

But the act of 1830 provides a new remedy; 
and it may be added that the act of 1804 de- 
clares the decree to be final and conclusive be- 
tween the parties. And as Samperyac was a 
fictitious person, he was no party to the de- 
cree, and the act, in strictness, does not apply 
to the case. But, considering the act of 1830 
as providing a remedy only, it is entirely unex- 
ceptionable. It has been repeatedly decided in 
this court, that the retrospective operation of 
such a law forms no objection to it. Almost 
every law, providing a new remedy, affects and 
operates upon causes of action existing at the 
time the law is passed. The law of 1830 is in 
no respect the exercise of judicial powers. It 
only organizes a tribunal with powers to enter- 
tain judicial proceedings. When the original 
decree was entered, there was no person in ex- 
istence whose claim could be ripened into a 
right against the United States by omitting to 
appeal; Stewart was not only no party to the 
decree, but his purchase from Bowie was near- 
ly a year after the decree was entered. 

Had Samperyac bten a real person, having 
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a decree in his favor, and Stewart had after- 
wards purchased of Bowie the right which that 
decree established, it might have given him 
some equitable claim; but it would have been 
subject to all prior equitable, as well as legal 
rights. Nor would it be available in any re- 
spect in the present case, for Stewart, in no 
manner whatever, connects himself with Sam- 
peryac. As it is admitted that the deed pur- 
porting to have been given by Samperyac to 
Bowie is a forgery, Stewart is therefore a mere 
stranger to this decree, and can derive no bene- 
fit from it. It is said, that if this bill of re- 
view was filed under the act of 1830, the court 
had no jurisdiction, the bill having been filed 
in April, and the law not passed until the May 
following. But the act, in terms, applies to 
bills filed or to be filed, and of course cures 
this defect, if any existed. Such retrospection 
is no unusual course in laws providing new 
remedies. 

The act of 1803, amending the judicial sys- 
tem of the United States (3 Bior. & D. Laws, 
560 [2 Stat. 244]), declares, that from all final 
judgments, or decrees, rendered or to be ren- 
dered, in any circuit court, &c, an appeal shall 
be allowed to the supreme court, &c. It there- 
fore forms no objection to the law, that the 
cause of action existed antecedent to its pas- 
sage; so far as it applies to the remedy, and 
does not affect the right. 

3. But it is objected, in the next place, that 
this bill of review cannot be sustained under 
the act of 1830; that it was not filed and 
prosecuted under limitations and restrictions, 
and according to the course and practice of a 
court of chancery in such a proceeding. We 
think it unnecessary to examine, whether all 
the technical rules required in the ordinary 
course of chancery proceedings, on a bill of 
review, have been pursued in the present case. 
The act, clearly, does not require it. It au- 
thorizes bills of review to be filed on the part 
of the United States, for the purpose of re- 
vising all or any of the decrees of the said 
court, in cases wherein it shall appear to the 
said court, or be alleged in such bills of re- 
view, that the jurisdiction of the same was 
assumed, in any case, on any forged warrant, 
concession, grant, order of survey, or other evi- 
dence of title. 

If congress had a right to provide a tribunal 
in which the remedy might be prosecuted, they 
clearly had a right to prescribe the manner in 
which it should be pursued. The great and 
leading object was, to provide for revising the 
original decree, or granting a new trial. The 
material allegation required is, that the original 
decree was founded upon some forged evidence 
of title; and this is very fully set out in the 
bill. That it was not the intention of the 
law, that the court should be confined to the 
technical rules of a court of chancery, on bills 
of review, is evident from the provision in the 
last clause of the first section of the act, which 
directs the court to proceed on such bills of 
review, by such rules of practice and regula- 
tions as they may adopt, for the execution of 
the powers vested or confirmed in them by the 
act. 

4. The next inquiry is, whether the appellant, 
Stewart, has acquired a right to the land, by 
reason of his standing in the character of a 
bona fide purchaser. The record contains an 
admission on the part of the United States, 
that he purchased the claims of John J. Bowie, 
by deed, for a valuable consideration, in good 
faith, some time in November or December, 
1828. But this gave him no right to be let in 
as a party in the bill of review; he was not a 
party to the original bill, nor could he con- 
nect himself with Samperyac, the only party 
to the bill, he being a fictitious person; and 
the interest of Stewart, whatever it might be, 
was acquired long after the original decree 
was entered. He was, therefore, a perfect 
stranger to that decree. The deed "purporting 
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to have been given by Samperyac to Bowie, is 
admitted to be a forgery. Bowie, of course, 
had no interest, legal or equitable, which he 
could convey to Stewart. But, admitting Stew- 
art to have been properly let in, as a party in 
the bill of review, the only colorable equity 
which he showed was the certificate of entry 
given by the register of the land-office, Decem- 
ber 13, 1828; and this certificate, founded on a 
decree in favor of Samperyac, a fictitious per- 
son, obtained by fraud, and upon forged evi- 
dence of title. 

This certificate is entirely unavailable to 
Stewart. He can obtain no patent under it if 
the original decree should remain unreversed; 
for the act of 1830 forbids any patent thereafter 
to be issued, except in the name of the origi- 
nal party to the decree, and on proof to the sat- 
isfaction of the officers, that the party apply- 
ing is such original party, or is duly authorized 
by such original party, or his heirs, to receive 
such patent. The original party to the decree 
being a fictitious person, no title would pass 
under the patent, if issued. It would still re- 
main in the United States. But Stewart acquir- 
ed no right whatever under the deed from 
Bowie; the latter having no interest that he 
could convey. In the case of Polk's Lessee v. 
Yl endall, 5 Wheat. [18 U. S.] 308, it is said bv 
this court, that on general principles, it is in- 
contestable that a grantee can convey no more 
than he possesses. Hence, those who come in 
under the holder of a void grant can acquire 
nothing. 

Upon the whole, we think Stewart was im- 
properly admitted to become a party; but con- 
sidering him a proper party, he has shown no 
ground upon which he can sustain a right to 
the land in question. 

The decree of the court below is accordingly 
affirmed, with costs. 
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UNITED STATES v. SANCHEZ. 

[Hoff. Dec. 38.] 

District Court, N. D. California. Sept. 5, 1861. 

California Land Graxts — Confirmation bt 
Court — Injunction against Issu- 
ance of Patent. 

[One claiming title to a confirmed grant in 
opposition to the confirmee, but under the same 
original grantee, is entitled, under the 13th 
section of the act of 1851 (9 Stat. 633), to 
enjoin the issuance of a patent to the con- 
hrmee, pending a suit in the state court to de- 
termine the title as between the two.] 

[Petition by Elizabeth Martin for an in- 
junction to restrain the issuance of a patent 
to the persons to whom the court bad previ- 
ously confirmed the grant of the rancho of 
Las Animas.] 

HOFFMAN, District Judge. The rancho cf 
Las Animas, which was originally granted to 
Josefa Romero, and to her children, the widow 
and heirs of Mariano Castro, was confirmed 
by this court [Case No. 16,218] to various 
parties claiming as heirs of Jos§ Maria San- 
chez, by whom the claim had been originally 
presented, and who deraigned title, as he 
alleged, from the original grantees. A peti- 
tion for an injunction is now presented undor 
the 13th section of the act of 1851, by Eliza- 
beth Martin, who claims title under a con- 
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veyance by Carmen Castro, one of the orig- 
inal grantees. The confirmees also claim title 
under the same person, but the petitioner 
alleges that at the time of the alleged con- 
veyance to the confirmees, Carmen was the 
wife of one Soto; that the said Soto neither 
executed nor had knowledge of the deed, nor 
did Carmen acknowledge the same on a pri- 
vate examination, apart from her husband, 
as required by law. It is therefore contend- 
ed that the subsequent deed by Carmen, 
under which the petitioner claims, and which 
was duly executed after her husband's death, 
conveyed the title to her portion of the 
rancho, and that the parties holding that 
title have the right to enjoin the issuing of 
the patent to the confirmees. The 13th sec- 
tion of the aet of 1851, after enacting that, 
for all lands finally confirmed, etc., a patent 
shall issue to the claimant, provides that, 
"if the title of the claimant to such lands 
shall be disputed by any other person, it 
shall be lawful tor such person to present a 
petition," etc. It might seem that the lan- 
guage of this provision is sufficiently broad 
to include every case where the title of the 
confirmee is contested by "any other person." 
But it may be doubted whether it was intended 
by this proviso to permit any person claiming 
title under an entirely different grant from that 
confirmed, and who has omitted to present his 
claim to the board, to come in after the time 
for presenting his claim has expired, and set 
up his title as against a confirmee claiming 
under a grant to another person. The issue be- 
tween the confirmee and the contestant is to be 
tried before the ordinary tribunals. If, then, 
a title derived from an imperfect or inchoate 
grant never presented to the board can be set 
up by the contestant as against the confirmed 
title of the confirmee, the alleged equitable 
rights of the contestant to a patent from the 
United States would be, in effect, submitted to 
the decision of the state courts, instead of the 
special tribunals vested by the statute with 
exclusive jurisdiction over the subject. 

It has for these and other reasons been gen- 
erally considered that to entitle the contest- 
ant to obtain an injunction he must show a 
right derived from the original grantee of the 
land— or, in other words, that the disputed 
titles which might thus be litigated before the 
state tribunals were disputed derivative titles, 
and not conflicting titles under entirely differ- 
ent grants. It must be confessed, however, 
that there are several dicta by the supreme 
court which sesm to countenance a much b oad- 
er construction of the statute. U. S. v. White, 
23 How. [64 U. S.] 255; Mezes v. Greer [24 
How. (65 U. S.) 268.] 

But it is contended, that in the case of dis- 
puted derivative titles, the contestant can ap- 
pear only where he has himself presented a 
separate claim and obtained a separate con- 
firmation. The language of the statute im- 
posed, however, no such condition. "If the title 
of the claimant to such lands shall be con- 
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tested by any other person," etc., are the words 
of the act. That such a condition should not al- 
ways be imposed is evident. For it may often 
happen that the confirmee has obtained a con- 
firmation in his own name in fraud of the 
rights of the true owners. Thus if the al- 
leged heirs of a deceased grantee should obtain 
a confirmation in their own names, without 
including their infant brothers and sisters, it 
would be clearly unjust that the rights of the 
latter should be lost, when by reason of their 
tender years they could have had no means 
and no knowledge of the necessity of present- 
ing separate claim in their own names. So if 
a guardian, or executor, or any person charged 
with a trust, either actual or constructive, 
should obtain a like confirmation in his own 
name, it is clear that the rights of the cestuis 
que trustent ought not to be impaired thereby. 
But to construe the statute as contended for, 
on the part of the confirmee in this case, 
would deprive all such parties of any redress. 
It is urged that the confirmation enures to the 
benefit of the confirmee, and for this several 
decisions of the supreme court are cited. The 
language of those decisions is certainly very 
broad and explicit. Whether it can be applied 
to cases arising .under California land grants 
may be doubted, but at all events reason and 
justice demand that it must be taken subject 
to the exception of cases of fraud or breaches 
of trust such as have been mentioned. But 
even in eases not of this kind the confirmation 
enures absolutely to the benefit of the con- 
firmee, that fact would seem to afford a reason 
for the interposition of the judge to stay the 
patent under the provisions of the 13th sec- 
tion. It may be that congress, aware' that all 
parties would be concluded by the patent, and 
that the confirmee would thenceforth hold the 
undisputable title, intended by the 13th section 
to afford an opportunity for ascertaining 
whether or not he was the true owner and 
representative of the original grantee. The in- 
vestigations of the board, and of the courts, un- 
der the act of 1851, in no way extended to an 
inquiry into the operation and validity of the 
mesne conveyances through which the claimant 
claimed title. "The mesne conveyances were 
also required, but not for any aim of submit- 
ting their operation and validity to the board, 
but simply to enable the board to determine if 
there was a bona fide claimant before it under 
a Mexican grant; and so this court having re- 
peatedly declared that the government had no 
interest in the contests between persons claim- 
ing, ex post facto, the grant." Kendricks v. 
Castro, 23 How. [64 U. S.] 442. On this ground 
the board and this court steadily refused to al- 
low parties disputing the title of the claimant 
to intervene in the suit, with a view of show- 
ing that they, and not the claimants, were the 
true representatives of the grantee. The fact, 
then, that the claim has been confirmed to a 
particular person, as confirmee, in no way 



proves that he is the true owner, for an inquiry 
into that question was not permitted, and there 
would appear mueh reason for regarding the 
13th section as intended to open the door for 
the determination before the ordinary trib- 
unals, of those questions of private right, into 
which, under the law of 1851, the board and 
the courts did not, and could not, enter. 

In the present case the survey has been 
brought into court, and has not yet been 
passed upon. The injunction can therefore oc- 
casion no delay to the claimant. It is under- 
stood to be applied for, in anticipation of the 
objection that a proceeding of this nature 
should have been taken, as provided for in the 
13th, and that in the absence of it the rights 
of the confirmee are absolute, and the confirma- 
tion enures to his exclusive benefit. It will be 
for the state tribunals to determine whether 
the contestant, not having herself presented 
her claim and obtained a confirmation, can be 
heard as against the confirmee, and if nor, 
in ordinaiy cases, whether the fact of having 
made this application, under the 13th sec- 
tion, and obtained an injunction pending the 
suit in the state courts, alters, in any respect, 
her situation. 

The question as to the absolute right of 
the confirmee, as against all persons but 
those claiming under him, or those who have 
obtained separate confirmations in their own 
names, is understood to be now before the 
supreme court of this state. 

On the whole, I think the injunction should 
be granted. 

One other point, however, it is proper to 
notice. It is urged that this " application is 
manifestly inequitable, for the contestant has 
by her own admission procured a second con- 
veyance to be made by a party who had al- 
ready parted with all her rights by a bona 
fide though informal conveyance. On ;he 
other hand it is suggested by very respect- 
able counsel that the contestant has bought 
up the title in question, with the sole view 
of attempting thereby to secure her home- 
stead, which it is sought to include in the 
survey of the rancho of the claimant, and 
the interest in the latter rancho has been 
acquired as a precaution in the event that 
this court may feel obliged to direct the sur- 
vey of the rancho to be made so as to in- 
clude the homestead. Whether the home- 
stead should be embraced within the sur- 
vey of "Las Animas" the court can now 
form no opinion. It is enough, however, to 
know that there may exist a state of facts 
which rendered the acquisition of the title 
set up by the contestant defensible in morals 
as in law. It is at all events clear that the 
prima facie impressions of the court as to the 
inequitable nature of the transaction afford 
no solid grounds for withholding an injunc- 
tion to which the contestant seems to be en- 
titled. 
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Case N"o. 16,218. 

UNITED STATES v. SANCHEZ. 

[Hoff. Land Cas. 133.] i 

District Court, N. D. California. Dec. Terra, 
1855. 

Mexican Land Grants. 

The objection that the boundary of an ad- 
joining rancho is affected by this claim is 
not tenable, the controversy being between and 
concluding the United States and the claimants 
only. 

[Cited in Meader v. Norton, 11 Wall. (78 U. 
S.) 457.] 

LClaim by the heirs of JosS Maria Sanchez 
for the Rancho Las Animas, comprising four 
leagues of land in Santa Clara county; con- 
firmed by the board, and appeal taken by the 
United States.] 

S. W. Inge. U. S. Atty. 

Thornton & Williams, for appellees. 

BY THE COURT. The claim in this case 
is founded on a title issued by Governor Fi- 
gueroa to the widow of Mariano Castro. It 
appears from the voluminous documents con- 
tained in the expediente, that Josefa Romero, 
the widow of Castro, petitioned the governor 
for a revalidation of the title of her husband, 
or in case the papers on file did not authorize 
such a proceeding, then for a new grant to' 
herself. The governor directed a search to 
be made in the archives for the record of the 
proceedings relative to the first grant. That 
record is embodied in a report of the secre- 
tary, Negrete, and presented to the governor 
for his examination. It is unnecessary to re- 
capitulate these documents, or to examine 
the various reports and records of proceed- 
ings before the viceroy of New Spain on Ma- 
riano Castro's petition. The governor seems 
to have been satisfied as to the right of Jo- 
sefa Romero to have the land which Mariano 
Castro had occupied for many years eon- 
firmed to her. He accordingly issued his de- 
cree recognizing the right of the party as 
ascertained from the archives, and ordered the 
proper testimonial of her title to the property 
to be issued to her. In this decree the gov- 
ernor mentions that the rancho of Las Ani- 
mas has been possessed by Castro and his 
family for more than twenty years "in pub- 
lic notoriety," and as their right is proved to 
this tract granted to Castro under the name 
of "Da Brea" by the vice royal government 
in 1802, he ordered a testimonial to issue for 
their protection, and inasmuch as the bounda- 
ries are not expressly defined in the grant of 
the viceroy, the parties must confine them- 
selves to tht-se set forth in the petition filed 
on the part of Rufina Romero, leaving unin- 
jured the rights of any third party who may 
consider himself aggrieved by the proceed- 
ings. The authenticity of all the documents 

1 [Reported by Numa Hubert, Esq., and here 
reprinted by permission.] 



in the case is proved, and the long continued 
habitation and cultivation of the rancho for 
nearly half a century by those under whom 
the appellees claim, leave no doubt as to the 
validity of the title. It was accordingly 
unanimously confirmed by the board. 

Much testimony has been taken on the part 
of the claimants of the adjoining rancho of 
San Ysidro to prove the precise location of 
the boundaries between that rancho and the 
rancho of Las Animas. But it has already 
been determined by this court and the board 
of commissioners that the rights of third par- 
ties cannot be adjudicated in this form, and 
that the question to be determined in this 
class of cases is merely the validity of the 
claim as against the United States. Between 
the United States and the claimants final de- 
crees in these suits are conclusive, but the 
act of 1851 [9 Stat. 633] expressly declares 
that such decrees shall not affect the inter- 
ests of third persons. All questions between 
claimants arising out of a conflict of bounda- 
ries are by the thirteenth section of that act 
more appropriately referred, in the first in- 
stance, to the surveyor general, but leaving 
to the parties the right of resorting to the 
proper judicial tribunals. As the "testimo- 
nial" or decree made by the governor men- 
tions the boundaries of the tract of "Las An- 
imas" to be those indicated in the diseno 
which accompanies the petition, leaving unin- 
jured the right of any third party who may 
consider himself aggrieved by the proceeding, 
the rights of such parties would seem to have 
been intended to be left in the same condi- 
tion as under patent issued by the United 
States under the law of 1851. It is clear 
from the terms of the testimonial that the 
governor intended to confirm and recognize 
the rights of the petitioners to the land of 
which they had long been in possession; and 
that so far as the government was concerned, 
he was willing to adopt the boundaries indi- 
cated by the petitioners on the diseno. But 
those boundaries were not intended to be con- 
clusive upon the rights of others, and the 
reservation made in the decree clearly shows 
that if, in delineating the boundaries of the 
tract of which they claimed to be owners, the 
petitioners had exceeded its true limits or 
included the lands of others, the rights of such 
parties were not intended to be prejudiced by 
the decree of concession. 

I think, therefore, that a decree should be 
entered in this court in conformity with the 
decree of the governor, and that the title of 
the claimants should be confirmed to the land 
according to the boundaries indicated on the 
diseiio, but without prejudice to the rights of 
any parties who may be injured by such lo- 
cation. 

[See Case No. 16,217.] 
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Case "No. 16,219. 

UNITED STATES v. SANDER. 

[6 McLean, 593.] i 

Circuit Court, N. D. Ohio. July Term, 1855. 

Indictment— Offenses against Postal, Laws — 
Embezzling Letter. 

1. A count in an indictment, which alleged 
that the defendant, did secrete and embezzle 
a certain letter, is not defective. 

[Cited in U. S. v. Atkinson, 34 Fed. 318.] 
[Cited in Whelchell v. State, 23 Ind. 90.] 

2. When a statute makes one or more distinct 
acts connected with the same transaction, in- 
dictable, they may be charged as one act. 

3. Where a letter is delivered to an author- 
ized agent, the letter cannot be charged with 
having been embezzled. Whether the alleged 
agency existed, the jury must determine from 
the evidence. 

[Cited in U. S. v. Driscoll, Case No. 14,994; 
U. S. v. Thoma, Id. 16,471; U. S. v. Me- 
Cready, 11 Fed, 228; Re Burkhardt, 33 
Fed. 27; TJ. S. v. Safford, 66 Fed. 945, 946.] 

[Cited in TJ. S. v. Smith, 11 Utah, 433, 40 Pac. 
709.], 

Mr. Morton, U. S. Dist. Atty. 
Adams & Bliss, for defendant. 

WILLSON, District Judge (charging jury). 
This is an issue, upon a plea of not guilty, to 
an indictment founded upon the last clause 
of the 22d section of the act entitled "An act 
to reduce into one the several acts establishing 
and regulating the post office department," of 
March 3, 1825 [4 Stat. 102]. By this clause of 
the statute it is provided, "that if any person 
shall take any letter or packet not containing 
any article of value or evidence thereof, out 
of a post office, or shall open any letter or 
packet which shall have been in a post office, 
or in custody of a mail carrier, before it shall 
be delivered to the person to whom it is di- 
rected, with design to obstruct the corre- 
spondence, to pry into another's business or 
secrets:— or shall secrete, embezzle or destroy 
any such mail letter, or packet, such offender, 
upon conviction," &c. The indictment con- 
tains two counts. The first charges that the 
defendant [John N. Sander], on the 5th day 
of May, 1855, at Vermilion, &c, did open a 
letter which had been put into the mail at 
Coldwater, in the state of Michigan, to be con- 
veyed by post, and directed to Phcebe Sturde- 
vant, Vermilion, Ohio, with a design to ob- 
struct the correspondence, and to pry into an- 
other's secrets The second count charges 
that the "defendant at Vermilion, in the dis- 
trict aforesaid, on the 5th day of May, 1855, 
did secrete and embezzle a certain letter 
which had before been in the post office at 
Vennilion, in said district, before it had been 
delivered to the person to whom it was ad- 
dressed and directed, and which letter was 
then and there directed to Phoebe Sturdevant, 
at said Vermilion, and which said letter had, 
before that time, been put into the mail of the 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 



United States at Coldwater, in the state of 
Michigan, and was intended to be conveyed 
by post to Vermilion aforesaid, and which 
said letter had before that been conveyed by 
mail, and was deposited in said post office, at 
Vermilion, and had not, before the same was 
so secreted and embezzled by said defend- 
ant, been delivered to said Phcebe Sturde- 
vant." 

At the commencement of the trial of the 
cause, the defendant's counsel made a motion 
to quash the second count of the indictment, 
for duplicity. The court overruled the mo- 
tion, with an intimation to counsel, however, 
that if the court, on reflection, should deem 
the ruling wrong, they would direct the jury 
to exclude the testimony, as impertinent to 
the second count of the indictment. 

We are satisfied that the second count is not 
defective for duplicity. When a statute makes 
two or more distinct acts, connected with the 
same transaction, indictable, each one of 
which may be considered as representing a 
stage in the same offence, it has been re- 
peatedly held that they may be coupled in 
one count. Thus, setting up a gaming table, 
and inducing others to bet upon it, may con- 
stitute distinct offences: for either, uncon- 
nected with the other, an indictment will lie. 
Yet, when both are perpetrated by the same 
person, at the same time, they constitute hut 
one offence, for which one count is sufficient, 
and for which but one penalty can be inflict- 
ed. In describing an offence under this stat- 
ute, - no technical words are necessary. In the 
case of U. S..v. Mills, 7 Pet. [32 U. SJ 142, the 
court say— "The general rule is, that in indict- 
ments for misdemeanors created by statute, 
it is sufficient to charge the offence in the 
words of the statute. There is not that tech- 
nical nicety required as to form, which seems 
to have been adopted and sanctioned by long 
practice in cases of felony." In the Case of 
Mills the indictment was substantially, in 
form, like the second count of this; both 
charge the secreting and embezzling in one 
count, and both are founded on the same sec- 
tion of the post office law. The same ruling 
has been adopted by this court in the case of 
U. S. v. Lancaster [Case No. 15,556]. 

But a more serious and grave question is 
raised by defendant's counsel in requesting 
the court to charge the jury, "that if they 
should fiild the letter in question had been 
delivered by the post master at Vermilion to 
the defendant, who was at the time a fully 
authorized agent of Phoebe Sturdevant, to re- 
ceive it, that any embezzlement by him there- 
after, and before delivery to her, does not con- 
stitute an offence under the statute. It is 
claimed by counsel that a delivery to an au- 
thorized agent is a delivery to the principal, 
and that when this is done the functions of 
the post office department, and the powers of 
the federal government, are at an end in the 
premises. 

We believe this position of counsel to be 
well taken. It is a familiar principle of law, 
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that an act done by an authorized agent, with- 
in the scope of his authority, is an act of the 
principal: "Qui facit per alium faeit per se." 
Hence it is that the delivery of goods by a 
third person to an agent, and his acceptance 
of them for his principal, is, in contemplation 
of law, a delivery to, and acceptance, by the 
principal. So, payments made by a third per- 
son to the agent in the eourse of his employ- 
ment, is payment to the principal, and wheth- 
er actually paid to the principal or not, by 
the agent, it is conclusive on him. A letter, 
packet, or other thing valuable, having been 
committed to the post office department for 
carriage and delivery, if once parted with by 
the post master to a person authorized to re- 
ceive it, from that moment ceases alike to be 
under the control of the department and the 
power and authority of the general govern- 
ment. The sanction, by the federal courts, of 
the contrary doctrine, would be dangerous in 
its tendency and subversive of reserved state 
authority. No power is given to congress to 
legislate upon the subject, except what is in- 
cident to, and necessary to carry out, the 
grant contained in the 8th section of the first 
article of the constitution. The grant is sim- 
ply, "that congress shall have power to es- 
tablish post offices and post roads," and while 
we would not adopt the limited and narrow 
construction given to this grant by President 
Monroe, in his special message to congress of 
4th May, 1822, yet we would not extend im- 
plied powers further than what is necessary 
to carry out, with safety to the public, the 
legitimate operations of the post, office estab- 
lishment. When the functions of the depart- 
ment are exhausted by the proper delivery of 
mail matter (once placed in its charge) such 
mail matter is then beyond the reach and au- 
thority of any legislation of congress. It is 
for the jury to determine from the testimony, 
whether the defendant was the authorized 
agent of Phoebe Sturdevant to take this letter 
from the post office at Vermilion. If he so re- 
ceived it, without any criminal purpose at the 
time, you will have done with the case by re- 
turning a verdict of not guilty. But on the 
contrary, if you are satisfied from the testi- 
mony, beyond a reasonable doubt, that the de- 
fendant at the time he obtained the letter 
from the post office, did it with the criminal 
intent of opening it for the purpose of prying 
into another's business or secrets,' then, al- 
though he may have had the previous consent 
of Phcebe Sturdevant to bring her letters 
from the post office, you will be required, 
nevertheless, to examine the evidence as to 
the offence charged in the first count of the 
indictment; for in that case the offence had 
its inception at the time of his taking tne let- 
ter from the office, as that aet was. in itself, 
a larceny. 

We do not intend to recapitulate the testi- 
mony or comment upon it. We will say, how- 
ever, that there is in this country a growing 
unwillingness to rest convictions on confes- 
sions alone. Yet it is hardly to be supposed | 
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that a man who is innocent, will make state- 
ments to different persons, and perform acts 
at different times, which, taken together, go 
directly to prove an alleged commission of a 
crime. When it is a question of intention of 
the accused, for an alleged violation of law. 
the jury in no case can have furnished them, 
by the prosecution, positive proof; when the 
intent is material, however, it must be shown 
by the government; and this is to be done by 
proving overt acts of the defendant from 
which the intention can be implied, as every 
man is supposed to intend the necessary con- 
sequences of his own acts. 

Take the ease, gentlemen, and under the 
rules of law, as given to you by the court, re- 
turn a verdict according to the evidence. 

The jury retired, and after several hours' 
deliberation came into court and asked to be 
discharged as there was no possibility of their 
agreeing upon a verdict. They were accord- 
ingly discharged by the court and the case con- 
tinued. 



Case No, 16,220. 

UNITED STATES v. SANDERS. 

[Hempst. 483.] i 

Circuit Court, D. Arkansas. April, 1847. 

Parent asd Child — Evidence — Declarations— 
Who are Indians— Mixture of Races— Partus 
Sequituk Vextrem — Jurisdiction op Federal 
Courts. 

1. The declarations of a father as to the ma- 
ternity o£ his child are competent evidence; 
but the circumstances under which they were 
made and the weight to be given to them must 
be left to the jury. 

2. The child must partake of the condition of 
the mother; and if the mother is an Indian, the 
child will be so considered, for the purposes of 
the intercourse act of 1834 [4 Stat. 729], wheth- 
er the father is a white man or an Indian. 

[Cited in McKay v. Campbell, Case No. 8,- 
840.] 

3. The child of a white woman, by an Indian 
father, would be deemed of the white race; 
the condition of the mother, and not the quan- 
tum of Indian blood in the veins determining 
the condition of the offspring. 

[Cited in McKay v. Campbell, Case No. 8,- 
840. Disapproved in Ex parte Revnolds, 
Id. 11,719; U. S. v. Ward, 42 Fed. 322.] 

4. The offspring of a free-woman is free, and 
so on the other hand, the issue of a slave is a 
slave likewise. 

5. The rule partus sequitur ventrem general- 
ly obtains in this country. 

6. Questions of jurisdiction ordinarily belong 
to the court as matters of law; but where the 
jurisdiction depends upon facts to be found by 
a jury, the latter may, under the direction of 
the court, as to matter of law, affirm through 
the medium of a general verdict, that there is 
or is not jurisdiction. 

7. The court has no jurisdiction to punish 
offences under the intercourse law of 1834 (9 
Bior. & D. Laws, 135 [4 Stat. 729]), committed 
by one Indian against the person or property of 
another Indian. 

Murder. The defendant [Ellis Sanders), 
a Cherokee Indian, was indicted for the mur- 



i [Reported by Samuel H. Hempstead, Esq.] 
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der of Billy, a white boy, in the Cherokee 
country, west of Arkansas, in 1844. The de- 
fendant plead not guilty, and on the trial 
the proof on the part of the prosecution was, 
that in the latter part of July, 1844, the de- 
fendant, without any provocation or excuse, 
killed Billy by a blow on the head with a 
large maul, breaking the skull, and of which 
blow Billy instantly died. It was proved 
that the deceased was an inoffensive idiot 
boy, and was reputed to be white. The evi- 
dence fully established the fact that it was 
a wanton and unprovoked murder, and on 
that point there was no difference of opinion. 
The prisoner introduced various witnesses, 
who proved that they knew the father of 
the deceased, and had frequently heard him 
say in his lifetime that the mother of this 
boy was an Indian woman, and on this the 
prisoner rested his defence. On this point 
there was some contradictory evidence, but 
the weight of it was in favor of the position 
that the mother of the boy was an Indian 
woman, although it did not appear to what 
tribe she belonged, or whether she was a 
full-blooded Indian or not. 

E. H. English, for the prisoner, contended 
that the exception in the intercourse act of 
1834 (9 Bior. & D. Laws, 135) applied to this 
case, and that the evidence sufficiently es- 
tablished the fact that the offence charged 
in the indictment was committed by one 
Indian upon the person of another Indian, 
within the meaning of that exception, and 
that, consequently, he was not punishable by 
this court, however enormous the offence, 
which the counsel was not disposed to pal- 
liate. 

S. H. Hempstead, Dist. Atty., for the prose- 
cution, in his argument to the jury, insisted 
that the deceased was a white boy in con- 
templation of law. The proof was clear 
that the father was a white man, of the 
white race, and although the testimony ad- 
duced by the prisoner, if believed, favored 
the idea that the mother was an Indian 
woman, or had Indian blood in her veins, 
yet it was not satisfactorily shown, for no 
one ever saw her,— no one pretended to say 
to what tribe, if any, she belonged,— whether 
she was a full blood, half breed, or quarter 
breed Indian, where she lived, or when she 
died. Unimpeachable witnesses had sworn 
tbat the boy was generally reputed to be 
white, and this should outweigh the vague 
testimony for the defence; and that as to 
the guilt of the prisoner that could not and 
had not been disputed, for every one saw 
it was a cold-blooded and shocking murder. 

Before DANIEL, Circuit Justice, and 
JOHNSON, District Judge. 

DANIEL, Circuit Justice, charged the jury 
that it would not be necessary to give any 
particular direction as to the law of murder, 
because there was no contest on that point 
at all, nor had any justification been attempt- 



ed for the killing of the deceased. If the 
jury believed the witnesses, who had not in- 
deed been impeached in any way, it was an 
atrocious and wilful murder. The prisoner 
did not rest his defence on his innocence, but 
on the want of jurisdiction in this court to 
punish him at all. He is charged in the in- 
dictment to be a Cherokee Indian, and the 
deceased to have been a white boy and not 
an Indian, thus presenting a case, as far 
as the indictment is concerned, within the 
jurisdiction of the court. The witnesses for 
the government, if believed, establish the 
averment in the indictment, that the defend- 
ant is a Cherokee Indian, and also state that 
the deceased was called and generally re- 
puted to be a white boy, not of any Indian 
tribe. To rebut this the prisoner introduced 
witnesses, who have stated that they knew 
the father of the boy, that he was a white 
man, lived in the Indian country, and that 
they had frequently heard him declare that 
the mother of the deceased was an Indian 
woman. The declarations of a father as to 
the maternity of a child are admissible and 
competent evidence (1 Phil. Ev. 238, 230: 
2 Phil. Ev. [Cowen & Hill's notes] notes 463- 
466, 468); but the circumstances under which 
they are made, and the weight to be at- 
tached to them are matters for the jury to 
determine. 

There has been considerable discussion as 
to who ought to be considered an Indian 
within the purview of the proviso of the 25th 
section of the intercourse law of 1834, which 
declares, that the laws of the United States, 
for the punishment of crimes in the Indian 
country, shall not extend to crimes commit- 
ted by one Indian against the person or 
•property of another Indian. Gord. Dig. 430. 
That act does not define an Indian, but uses 
a general term without embracing or exclud- 
ing any particular class of persons. On con- 
sultation with my brother judge we concur 
in laying down this rule as the safest: that 
the child must follow the condition of the 
mother. If the mother is an Indian woman 
her offspring must be considered Indians 
within the meaning of the proviso alluded 
to, whether the father be a white man or 
Indian. And so, on the other hand, the 
child of a white woman by an Indian father, 
would, for all the purposes of that act, be 
deemed of the white race; the condition of 
the mother, and not the quantum of Indian 
blood in the veins, determining the condi- 
tion of the offspring. This is substantially 
following the common law rule, which was 
borrowed from the civil law. Just. Inst, 
bk. 1, tit. 4, p. 13. The rule of the civil law 
was, that one born of a free mother was 
free, although the father was a slave; and 
so on the other hand, if the mother was a 
slave the offspring partook of her condition. 
Ruth. Inst. 247; Shelton v. Barbour, 2 "Wash. 
(Va.) 67. There can be no doubt that the 
rule partus sequitur ventrem generally ob- 
tains in this country. Hudgins v. Wrights, 
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1 Hen. & M. 137; Pegram v. Isabell, 2 Hen. 
& M. 193; Chancellor v. Milton, 1 B. Mon. 
25; Esther v. Akins' Heirs, 3 B. Mon. 60. 

If the jury believe from the evidence that 
the mother of the hoy Billy was an Indian 
woman, we are of opinion on the rule just 
laid down, that her offspring was also an 
Indian within the meaning of the exception 
alluded to, and consequently that the court 
is destitute of authority to punish the pris- 
oner, however guilty he may be, and that 
the jury ought to return a verdict of not 
guilty. 

Questions of jurisdiction ordinarily belong 
to and are decided exclusively by the court 
as pure matters of law; but here it is nec- 
essary that certain facts should be passed 
upon by the jury before that question can 
properly arise. Where the jurisdiction, how- 
ever, depends upon the existence of facts, 
the jury may, under the direction of the 
court as to matter of law, affirm through the 
medium of a general verdict that there is or 
is not jurisdiction. 

Verdict not guilty, and prisoner discharged. 



Case No. 16, SSI. 

UNITED STATES v. SANDFORD. 

[1 Cranch, C. 0. 323.] i 

Circuit Court, District of Columbia. July 
Term, 1806. 

Indictments — Name of Prosecutor. 

It is no ground ror general demurrer to an 
indictment, for a misdemeanor under the laws 
of Virginia of 1792 and 1795, that the name 
of a prosecutor is not written at the foot of the 
indictment. 

[Cited in U. S. v. Helriggle, Case No. 15,- 
344.] 

Indictment, for assault and battery. Gen- 
eral demurrer because the name of a prose- 
cutor was not indorsed according to the act 
of assembly. 

E. J. Lee, for the traverser, cited the law of 
Virginia of November 13, 1792, and read the 
title of the act to show the intent to prevent 
vexatious and malicious prosecutions. The 
24 th section (page 105) requires that "the 
name and surname of the prosecutor, and 
the town or county in which he shall reside, 
with his title or profession shall be written 
at the foot of every bill of indictment for 
any trespass or misdemeanor before it be 
presented to the grand jury." By the 25th 
section the prosecutor is to answer for costs, 
and by the 2Sth section may be compelled 
to give security for costs. There must be a 
prosecutor to every indictment for a mis- 
demeanor. The act of 1802 (page 431), by 
excepting cases where the indictment is sent 
up by order of court, or found on the knowl- 
edge of two of the grand jury, shows this to 
be the true construction; so also the aet of 

i [Reported by Hon. William Cranch, Chief 
Judge.] 



1795 (page 346), which requires that the 
names of the grand jurymen upon whose 
knowledge an indictment is found, and of the 
witnesses who have been called upon by the 
court or the grand jury, shall be indorsed 
on the indictment, declares that they shall 
not be liable for costs, implying thereby that 
if not called upon by the court or the grand 
jury they would be liable for costs. In the 
cases of U. S. v. Jamesson [Case No. 15,466], 
and XJ. S. v. Singleton [Id. 16,293], the ob- 
jection was taken in arrest of judgment, 
which was supposed to come too late. 

Mr. Jones, for the United States. The law 
did not mean that misdemeanors could not 
be prosecuted without a prosecutor. It did 
not mean to include those of a public na- 
ture, such as perjury, conspiracy, forgery, 
&c, but contemplated only such as result 
from an injury to a single individual. The 
construction depends upon the subject-mat- 
ter upon which the legislature were legislat- 
ing. The defendant relies upon a negative 
pregnant, viz., that no indictment shall be 
sent to the grand jury without a prosecutor. 
But the true construction is that where there 
is a prosecutor his name shall be indorsed; 
but where there is no prosecutor his name 
cannot be indorsed. The "prosecutor" means 
a person who prosecutes in the name of the 
United States, or in the name of the United 
States and himself. The civil law calls him 
"delator." The prosecutor is not bound to 
pay the costs of the United States; he is 
only liable for the defendant's costs. The 
only penalty for not giving security for costs 
is, that the indictment shall be dismissed 
with costs, that is, costs against the com- 
monwealth. "Prosecutor" means one who 
shares the penalty. Cowell, in his Inter- 
preter (tit. "Prosecutor"), defines him as one 
that follows a cause in another's name. He 
calls them "promoters"— "promotores," who 
prosecute in their own name and the king's. 
The oath of a grand juror is, that he shall 
present things that otherwise come to his 
knowledge. The practice in Virginia is va- 
riable. It has never been settled by the court 
of appeals. The construction, contended for 
by the defendant, would submit the whole 
penal code to the mercy of an individual. 

Mr. E. J. Lee, in reply. It does not put 
the penal code in the power of an individual. 
It is not necessary that any one should take 
upon himself the odium of prosecuting. The 
grand jury or the court may call upon wit- 
nesses. The attorney-general, ex officio, may 
file an information. The eourt may order a 
bill of indictment. If the grand jury do not 
call on the witness, nor the court, nor the 
attorney-general, and the witness goes vol- 
untarily to the grand jury, the legislature 
meant that there should be a prosecutor lia- 
ble for the defendant's costs. As to the 25th 
section, if the prosecutor fails to give se- 
curity for costs, the indictment is dismissed 
with costs against the prosecutor, not 
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against the commonwealth. Affirmative 
statutes, giving a remedy, are to he con- 
strued as implying a negative of other rem- 
edies. 

CRANCH, Chief Judge. This is an indict- 
ment for an assault and battery, to which 
there is a general demurrer, on the ground 
that the name of a prosecutor, &c, was not 
written at the foot of the indictment before it 
was presented to the grand jury. The words 
-of the 24th section of the law are: "And the 
name and surname of the prosecutor, and 
the town or county in which he shall reside, 
with his .title or profession, shall he written 
at the foot of every bill of indictment for 
.any trespass or misdemeanor, before it be 
presented to the grand jury." But the act 
-does not say what shall be the consequence 
•of an omission to comply with the command. 
It does not say that the indictment shall be 
•quashed or dismissed, nor impose any pen- 
alty, or create any disability in the indict- 
ment; it does not say that such omission 
shall vitiate the indictment or render it void. 
But if it is made a necessary part of an in- 
dictment, perhaps the want of the name 
may be taken advantage of on general de- 
murrer. The question, then, will be, wheth- 
er it be a necessary part of every indictment 
for a trespass or misdemeanor, that the name 
of the prosecutor, &c, should be written at 
its foot. If the words of this section are 
•construed strictly, and if the omission to 
write the name of the prosecutor vitiates 
.and renders void the indictment, then it is 
not in the power of government, nor of the 
grand jury, to prosecute an offender who 
has been guilty of the grossest misdemeanor, 
unless some individual person will become 
prosecutor, and make himself responsible for 
costs. For the words of the law are, "every 
bill of indictment for a trespass or misde- 
meanor." The grand jury could not find a 
bill even on their own knowledge, although 
bound to do so by their oath. The court 
could not order a bill to be sent to the grand 
jury even for the most aggravated trespass 
or misdemeanor. It would be, as has been 
justly observed in the argument, to sub- 
ject the whole authority of government as 
to the whole penal code, (excepting the case 
of felony,) to the will of an individual. The 
"38th section speaks of the prosecutor in all 
•offences, not capital, and authorizes the court 
to compel the prosecutor to find security for 
costs. There seems, therefore, not more rea- 
son for supposing that the legislature meant 
to require a prosecutor in all cases not cap- 
ital, than in those of trespass and misde- 
meanor only. The phraseology, also, of the 
act of 1795 (page 346, § 2) countenances the 
•suggestion, that the legislature did not mean 
to require a prosecutor to every indictment 
for a trespass or misdemeanor. It supposes 
the case that such an indictment may be 
found by a grand jury, upon the knowledge 
•of two of their own body, or upon the testi- 



mony of a witness called upon by them, or 
by the court, and then goes on to enact that 
the names of such witnesses shall be in- 
dorsed on the indictment, but provides that 
they shall not thereby be subjected to costs. 
This shows, that by the first act, a prosecu- 
tor was not always necessary, and even if he 
was, yet hy the act of 1793, there were three 
cases in which no prosecutor was required. 
If, then, it be not necessary that the name 
of a prosecutor should be indorsed on every 
indictment for a trespass or misdemeanor, 
the mere want of such indorsement is not a 
good ground of general demurrer. Besides, 
it does not appear that the witnesses, whose 
names are indorsed on the indictment, wore 
not called upon by the grand jury, or the 
court. By their names being indorsed, it is 
to be presumed that they were so called up- 
on, because it is not necessary that in an- 
other case their names should be indorsed. 
If they were thus called upon, it seems to 
be a fair inference, from the act of 1795, that 
no prosecutor was required. 

But it is said that the act of January 28. 
1802 (page 431), contains evidence of a leg- 
islative construction of the act of 1792 (pages 
102, 105), and that such construction is to 
be respeeted, although the act of 1802 itself 
is not in force in the District of Columbia. 
The answer to this is, that it is the province 
of the judiciary, and not of the legislature, to 
declare what the law is or has been. The 
legislature can only say what it shall be. A 
subsequent declaration by a legislature of 
the meaning of a prior law, cannot alter that 
law as to past cases. It cannot give to the 
law any other construction than that which 
would have been fairly given by the judicial 
department. But the preamble of the act of 
1792, says only, that there have been doubts 
as to the construction, for the removing 
whereof, &c, which must mean, for the fu- 
ture. If it was intended as an ex post facto, 
or rather a retrospective law, it cannot oper- 
ate here, because subsequent to our separa- 
tion from Virginia; if it is only evidence of 
a legislative construction, it is not more 
binding on the judiciary, than if it had been 
an executive construction. It is not, in fact, 
evidence of any legislative construction; it 
is only evidence of the existence of doubts 
in the mind of some person or persons; and 
even those doubts cannot be supposed to ex- 
tend farther than the remedy which the leg- 
islature applied, which was only to the case 
of an indictment founded upon a presentment 
made on the knowledge of the grand jury, or 
of two of their members. Nothing, therefore, 
can be inferred from the act of 1802. The 
words of the act of 1792, are not that the 
name of "a prosecutor," but, the name of 
"the prosecutor." By thus using the defi- 
nite article, the legislature must be pre- 
sumed to speak of some particular prosecu- 
tor. The question which naturally occurs 
upon the words "the prosecutor," is, what 
prosecutor? The answer must be, the per- 
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son who voluntarily goes before the grand 
jury with his complaint. Before, therefore, 
you can require that the name of such a pros- 
ecutor should be written at the foot of the 
indictment, you must show his existence. 
You must show that there was some person 
who voluntarily complained to the grand 
jury. Even then it seems doubtful whether 
a general demurrer would be the mode of 
taking advantage of the omission. 

A general demurrer admits the fact, that 
the traverser did assault and beat the per- 
son named in the indictment. The offence 
is legally, substantially, and technically set 
forth. The facts stated in the indictment 
are all well pleaded, and therefore are all 
admitted by the demurrer. It would be a 
strange construction of the act, which would 
suppose that the legislature intended that 
the traverser, after confessing himself guilty, 
should avail himself of a provision which 
was only to enure to his benefit in case of 
his innocence. It seems to the court, that 
the only mode of taking advantage of the 
omission, in the case where the advantage 
could be taken, would be by a motion to 
quash the indictment, grounded upon the 
fact apparent upon the record, or supported 
by affidavit, that some person (naming him) 
did voluntarily complain to the grand jury 
of the offence stated in the indictment. 



UNITED STATES (SAN FRANCISCO v.). 
See Case No. 12.316. 
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UNITED STATES v. SANTOS. 

[5 Blatchf. 104.] i 

Circuit Court, S. D. New York. Nov. 26, 
1862. 

Misdemeanors — Forfeiture of Bail — Acquittal. 

Where a defendant in an indictment, who was 
on bail, departed the court without leave, dur- 
ing the trial, and ;he recognizance of bail was 
estreated and ordered to be prosecuted, but, the 
offence being only a misdemeanor, the trial 
proceeded in the absence of the defendant, 
and he was acquitted, the court, under the 6th 
section of the act of February 28, 1839 (5 
Stat. 322), the bail being innocent, set aside 
the estreat, on the application of the bail. 

This was an indictment for fitting out a ves- 
sel with intent to employ her in the slave 
trade. One James Murphy, as surety, en- 
tered into a recognizance for the appearance 
of the defendant, to abide the order of the 
court. The defendant [Joseph E. Santos] ap- 
peared and answered to the indictment, but, 
during the trial and before it was concluded, 
he departed, without the leave of the court. 
He was called and defaulted, and the recog- 
nizance was duly estreated and ordered to be 
prosecuted, but, as the offence charged was 
only a misdemeanor, the trial proceeded, and 
the defendant was acquitted by the jury. 

1 [Reported by Hon. Samuei Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



Murphy now applied to the court, to be re- 
lieved from the default and estreat. 

E. Delafield Smith, TJ. S. Dist. Atty. 
James T. Brady, for the surety. 

NELSON, Circuit Justice. The 6th section 
of the act of February 28, 1839 (5 Stat. 322), 
provides, that in case of the forfeiture of a 
recognizance in a criminal case, the court 
shall have authority, in its discretion, to remit 
the whole or a part of the penalty, whenever 
it shall appear that there has been no wilful 
default of the parties, and that a trial can, 
notwithstanding, be had in the case, and that 
public justice does not otherwise require the 
same penalty to be exacted. This case is - 
rather stronger in favor of the application 
than those contemplated in the statute. Here 
the trial has been had, and the prisoner has 
been acquitted. The condition of the recog- 
nizance has been performed in fact, though 
not in contemplation of law, for the defend- 
ant has stood the trial. The case being a 
misdemeandr, it was competent to proceed 
with the trial in his absence. Although it 
must be assumed that the default was wilful, 
as it respects the prisoner, for aught that ap- 
pears the bail is innocent, and he is the per- 
son most materially interested in the success 
of the motion. Under the actual circum- 
stances of the case, I think that the breach 
of the condition of the recognizance is techni- 
cal, and that it would be unreasonable to im- 
pose it. I shall, therefore, direct the default 
and estreat to be set aside. The bail must 
pay to the district attorney the costs of any 
suit that has been commenced. 



Case No. 16,223. 

UNITED STATES v. The SARAH B. 
HARRIS. 

[4 Cliff. 147; i 12 Int. Rev. Rec. 54.] 

Circuit Court, D. Maine. Sept. Term, 1870.2 

Customs Duties— Goods Free of Duty — Unload- 
ing without Permit— Act March 2, 1799. 

1. Under section 50 of the act of March 2, 
1799 [1 Stat. 665], merchandise free of duty 
cannot be lawfully unladen and delivered with- 
out a written permit from the collector, and na- 
val officer, if any, for such unlading and de- 
livery. 

2. The permit required by section 50 is the 
same as the one mentioned in section 49, and 
that manifestly is a written permit. 

3. If congress had intended that goods not 
dutiable should be unladen and delivered with- 
out the permit described in section 49 of the col- 
lection act, evidence of such intention would be 
found in some part of the act. None such is to 
be found. 

4. Innocence of intention cannot, any more 
than ignorance of law, afford a defence to the 
master or owner of a vessel for a violation of 
the prohibition contained in section 50, of the 
act of March 2, 1799. 

[Cited in U S. v. Curtis, 16 Fed. 188.] 

i [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 

2 [Affirming Case No. 12,344.] 
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5. If goods (mackerel) were the property of 
an American citizen, taken on board an Ameri- 
can vessel at a foreign port and consigned to 
American consignees, were landed at a for- 
eign port for transshipment to the American 
port, were caught in an American vessel by 
American fishermen, and shipped to the Ameri- 
can port in the American vessel, still they could 
not be unladen at the American port without a 
written permit under section 50 of the collec- 
tion act. 

Libel of information against the schooner 
Sarah B. Harris, her tackle, apparel, and fur- 
niture, for a violation of section 50 of the act 
of March 2, 1799. Goods imported or 
"brought" in any ship or vessel from any 
foreign port or place, cannot at any time be 
lawfully unladen or delivered from sueh ship 
or vessel, within the United States, without a 
permit from the collector of the port, and 
naval officer of the same, if any,' for such 
unlading and delivery; and the express pro- 
vision is that all such goods, so unladen or 
delivered contrary to the said prohibition, 
shall become forfeited, and may be seized by 
any of the officers of the customs, and where 
the value thereof, according to the highest 
market price of the same at the port or dis- 
trict where landed, shall amount to $400, the 
vessel, tackle, apparel, and furniture shall be 
subject to lite forfeiture and seizure. 1 Stat. 
G65; Waring v. The Mayor, 8 Wall. [75 IT. S.] 
118. 

Pursuant to that provision, the schooner in 
this case was seized on the 4th of May, 1867, 
and the . allegation of the information was 
that she was forfeited to the United States, 
because one hundred barrels of mackerel, of 
the value of 82,000, were, at the time alleged 
in the information, imported in the said 
schooner from Port Mulgrave, in the province 
of Nova Scotia, and were at the time and 
place alleged, to wit, at Deer Isle, in the 
district of Maine, on the 1st day of November, 
1866, unladen and delivered from the said 
schooner, without a permit for that purpose 
from the collector, and naval officer of the 
port where the said goods were so unladen 
and delivered. Full proof was exhibited in the 
record that the quantity of mackerel described 
in the information was imported in the schoon- 
er, and that the same were unladen and de- 
livered at the time and place therein set forth, 
and it was not denied that the mackerel in 
question exceeded in value the sum of 8400. 

George F. Talbot, U. S. Atty. 
Bradbury & Bradbury, for claimants. 

CLIFFORD, Circuit Justice. American 
ships are forbidden to bring goods from any 
foreign port into the United States, unless 
the master thereof shall have a manifest in 
writing, signed by the proper person, describ- 
ing the goods and the vessel, and containing 
the name of the port where the goods were 
taken on board and the name of the port for 
which the same are consigned or destined. 1 
Stat. 644. Imported goods may be entered 
for consumption or for warehousing, but the 



entry, in either case, must be in writing, and 
must be made to the collector of the district 
within fifteen days after the required report 
of the arrival of the vessel is filed by the 
master. Id. 649. Such goods are required to 
be landed in open day, and the same section 
provides that they shall not at any time be 
landed or delivered from such ship or vessel 
"without a permit from the collector, and 
naval officer, if any, for such unlading and 
delivery." Id. 665, Authority to grant a per- 
mit does not exist until the duties are paid 
or secured to be paid, and the duties are never 
paid or secured to be paid before the goods 
are imported, nor before they are entered 
either for consumption or warehousing. Mas- 
ters of such ships or vessels, on their arrival 
within four leagues of our coast, or within 
any of the bays, harbors, ports, or inlets 
thereof, are required, upon demand, to produce 
the manifest of the goods to such officer of 
the customs as shall come on board their ship, 
for his inspection, and it is made the duty of 
the said officer of the customs- to certify the 
fact of compliance with that requirement and 
the day when it was so produced. Examina- 
tion of the entry is usually made by the entry 
clerk, and if found to be correct, the collector 
proceeds to estimate the duties "on the invoice 
value and quantity," and if the estimated 
amount of duty is paid or secured to be paid 
as required by law, the collector certifies the 
invoice and grants a permit in due form for 
the unlading and delivery of the cargo. War- 
ing v. The Mayor, 8 Wall. [75 U. S.] 110; 
Gen. Reg. 1857, p. 145. Congress, therefore, 
has prescribed the rule of decision, and while 
that provision remains in force no goods 
brought in any ship or vessel from any for- 
eign port or place, unless falling within some 
exceptional rule not applicable in this case, 
can lawfully be unladen or delivered from 
any such ship or vessel within the United 
States without a permit from the collector, 
and naval officer, if any, for such unlading 
and delivery. 

Three principal defences are set up by the 
appellants. (1) They insist that the proofs 
show that the deputy collector assented to 
the unlading and delivery of the mackerel at 
the time and place alleged in the informa- 
tion, and they contend that a verbal permit 
under the circumstances disclosed in the evi- 
dence, is sufficient to shield the schooner from 
the forfeiture demanded in the act of congress 
on which the information is founded. (2) 
Suppose the rule is otherwise, and that a writ- 
ten permit is required where the goods un- 
laden and delivered are dutiable, still they 
contend that the decree of the district court 
in this case was erroneous, because, as they 
insist, the mackerel in question were American 
caught, and not subject to duty, and they 
contend that the act of congress, even if it 
does require a written permit for the unlad- 
ing and delivery of imported goods subject 
to duty, contains no such requirement where 
it appears that the goods are not dutiable, 



U. S. v. SARAH (Case No. 16,223) 



[27 Fed. Cas. page 956] 



but that the purpose of the law, at least in 
all such cases, is as well answered by a verbal 
permit as by one in writing. (3) Accessories, 
other than the master, are not liable to the 
penalty annexed to the offence, unless they 
were "knowingly concerned or aiding therein 
or in removing, storing, or otherwise securing 
the goods," and the claimants insist that the 
vessel in this case is not liable to forfeiture, 
because, as they assume, the master supposed 
and believed that the mackerel were American 
caught, and that they were not subject to duty 
as imported goods. 

Goods imported from a foreign country are 
required to be entered at the custom-house 
where the vessel voluntarily arrives with in- 
tent to unlade the cargo. They may be en- 
tered for consumption or for warehousing, but 
they must be regularly entered, and the duties 
be paid or be secured to be paid, before any 
authority exists to grant a permit for their 
unlading and delivery. Until the permit is 
received by the inspector, no one has authority 
to remove the hatches or to break bulk, but 
the cargo is under the charge of the officer 
of the customs. By the directions of the 
principal collection act, the collector, jointly 
with the naval officer, or alone where there 
is none, shall, according to the best of his or 
their judgment or information, make a gross 
estimate of the amount of the duties on the 
goods to which the entry of any owner or 
consignee, his or her factor or agent, shall 
relate, which estimate shall be indorsed upon 
such entry and be signed by the officer or offi- 
cers making the same. 

Before any permit can be issued, the amount 
of the duties so estimated must first be paid 
or be secured to be paid, and the provision 
then is that the collector, together with the 
naval officer, where there is one, or alone 
where there is none, shall grant a permit to 
land the goods, &c, whereof entry shall have 
been so made, and then, and not before, it 
shall be lawful to land the said goods. Per- 
mits are to be "granted" by the collector, to- 
gether with the naval officer where there is 
one, or alone where there is none, and as a 
further evidence that permits are to be made 
in writing, the provision is that they shall 
specify as particularly as may be the goods 
to be delivered, namely, the number and de- 
scription of the packages, whether trunks, 
bale, chest, box, case, pipe, hogshead, barrel, 
keg, or any other packages whatever, with 
the mark and number of each package, and, 
as far as circumstances will admit, the con- 
tents thereof, together with the names of the 
vessel and master, in which, and the place 
from whence, they were imported, and no 
goods . . . shall be delivered by any in- 
spector or other officer of the customs that 
shall not fully agree with the description 
thereof in such permit. Evidence that con- 
gress intended that the permit should be in 
writing is derived from every part of the regu- 
lations upon the subject; but if more be need- 
ed to make it certain that such was the in- 



tention of congress, it is found in the fact 
that the form of the permit is prescribed by 
law, and the same section enacts that the 
form of all permits for the purposes aforesaid, 
and for deliveries from the public stores, shall 
be as therein directed and prescribed. 1 Stat. 
664. Prior to the granting of the permit, the 
duties are estimated on the invoice value and 
quantity, and the amount as estimated being 
paid or secured to be paid, the collector cer- 
tifies the invoice and grants a permit in due 
form for the unlading and delivery of the 
cargo, first designating the packages, one in 
ten, to be sent to the public store for examina- 
tion and marking the same on the entry, in- 
voice, and permit. Gen. Reg. 1857, p. 145. 

Dutiable goods, therefore, cannot be un- 
laden or delivered without a written permit 
from the collector as prescribed by law and 
the regulations of the treasury department, 
but the appellants contend that the mackerel 
in this case were American caught, and that 
as such they were not dutiable, and that im- 
ported goods not dutiable may be unladen 
and delivered without a written permit for 
that purpose. Evidently the proposition of 
the appellants embraces two questions, one 
of fact and one of law; and it is clear that 
the defence in this respect must fail unless 
both are found in their favor. Duly enrolled 
and licensed for the mackerel fishery, the 
schooner sailed from Deer Isle, in this dis- 
trict, about the last of August, 1866, on a sec- 
ond cruise for mackerel in the bay of Cha- 
leur, with a license to touch and trade at any 
foreign port during the trip. They proceeded 
to the bay, and having caurlit some two hun- 
dred barrels, they touched at Port Mulgrave. 
and there took on board as freight the one 
hundred barrels of mackerel described in the 
information, and arrived on the return voy- 
age at Green's Landing, in Deer Isle, on the 
21st of the same month. On the day follow- 
ing, the master reported the arrival of the 
vessel, and produced to the deputy collector 
of Deer Isle an "inward foreign manifest," 
describing the cargo as one hundred barsels 
of mackerel, shipped by Charles R. McDonell, 
of the American fishing schooner Olivia Ma- 
ria, taken on board at Port Mulgrave, Nova 
Scotia, and consigned to Davis & Co., at 
Green's Landing, Deer Isle. Although there 
were more than three hundred barrels of 
mackerel on board, including those caught by 
the crew during the trip, still the master made 
oath that the manifest contained a just and 
true account of all the goods on board the 
schooner. He also presented at the same 
time the certificate of Charles R. McDonell, 
as importer, certifying under oath that he 
landed at Port Mulgrave, Nova Scotia, for 
transshipment to the port of Deer Isle, in the 
United States, one hundred barrels of mack- 
erel, and that the same were caught in said 
American vessel by American fishermen, and 
shipped to the said port of Deer Isle by the 
said schooner. 

Appended to the document is the certificate 
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of Vincent J. Wallace, dated October 15, 1866, 
that the same "was signed and declared tie- 
fore hini as comptroller of the customs. Ac- 
companying the certificate there was also the 
sworn statement of two persons representing 
themselves as merchants at that port, in 
which they declare that the statements of 
MeDonell in his certificate were just and 
true and worthy of full faith and credit. 
Warren, the deputy collector at Deer Isle, 
testifies that the master of the schooner came 
to his office Oct. 22, 1866, and filed with him 
the before-mentioned certificates, and entered 
his vessel; that he "made the entry of the 
one hundred barrels of mackerel before me;" 
that he gave him no written permit, but 
thinks that he gave him a verbal one, and 
that the master asked him if it was all right, 
and that he told him "Yes, go ahead and land 
your mackerel." On cross-examination, the 
witness stated that he did not inspect the 
cargo nor send any one to inspect it, and that 
he had no knowledge of the matter, except 
what he derived from the report of the mas- 
ter and from the papers he filed with him at 
the time. Beyond doubt, the evidence shows 
that due report was made of the arrival of 
the schooner at the port of Deer Isle, and that 
she brought as cargo one hundred barrels of 
mackerel, but the vessel was never boarded 
by an officer of the customs, nor was her car- 
go ever inspected in any way or to any ex- 
tent. Informed, as the deputy collector was, 
that the mackerel were American caught, and 
that they had been transshipped from an 
American vessel, he gave the matter no at- 
tention, except to say to the master, in an- 
swer to his inquiry, that it was all right, and 
that he might lund the goods. Viewed in the 
light of these facts, as the case must be, 
several questions arise which must be sepa- 
rately answered. (1) Whether the goods 
were or were not dutiable; because if they 
were dutiable, it has already been determined 
that they could not he lawfully unladen or 
delivered without a written permit. (2) If 
the mackerel were not dutiable, whether a 
verbal permit was or was not sufficient to 
save the goods and the vessel from forfeiture. 
(3) Whether the verbal assent of the deputy 
collector to the landing and delivery of the 
mackerel constitutes a defence to the charge 
of forfeiture. 

Influenced by the representations of the 
master that the mackerel were American 
caught, and believing that a written permit 
was not necessary for the unlading and de- 
livery of goods not dutiable, the deputy col- 
lector admitted the goods to entry duty free, 
and consented, in the words before men- 
tioned, that they might be unladen and de- 
livered without being inspected, and without 
any written permit. They were supposed to 
have been caught by the crew of the Olivia 
Maria, an American vessel, and to have been 
the property of her master, Charles K. Mc- 
Donell, but the district court found that they 
were British mackerel, the property of one 
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John Moore, a resident of Port Mulgrave, and 
that the same were exported from that port 
and that the mackerel were subject to duty 
under the revenue laws of the United States. 
Examined in detail as the testimony was by 
the district judge, as appears by his opinion, 
it does not seem to be necessary to repro- 
duce the statements of the respective wit- 
nesses. Suffice it to say that no doubt is 
entertained that the weight of the testimony, 
as then exhibited, fully justified the conclu- 
sion formed by the district judge. Some con- 
flict of statement existed in the testimony, 
but the careful analysis of it made by the dis- 
trict judge showed conclusively that the 
mackerel were British caught, and that the 
representations of the master were incorrect. 
Much additional testimony has been furnished 
since the appeal, 'and it must be admitted that 
the new testimony intensifies the conflict, but 
the court here is of the opinion that the mack- 
erel were British caught, and that they were 
exported from Port Mulgrave as the property 
of John Moore. 

Concede the fact to be otherwise, still the 
court is of the opinion that the mackerel, even 
under the circumstances assumed by the ap- 
pellants, could not be lawfully unladen and 
delivered without a written permit "Una- 
voidable accident, necessity, or stress of 
weather" are not set up in this case, nor is 
there any evidence exhibited to support any 
such defence. Authorities founded upon the 
exceptions in section 27 of the collection act 
have no application in this case, as the un- 
lading and delivery of the goods were volun- 
tary and intentional, and without any una- 
voidable accident, necessity, or stress of 
weather. 1 Stat. 648; U. S. v. Hay ward, 
[Case No. 15,336]; Peieh v. Ware, 4 Granch 
[S U. S.] 358. Forfeiture of property, it is 
said, is not incurred under the revenue laws, 
unless the acts of the master or owner are 
attended with fraud, misconduct, or negli- 
gence; and it is insisted that the owner is 
not to suffer for the fraud, misconduct, or 
negligence of the revenue officer, in which he 
did not participate. Fraud is not imputed to 
the deputy collector, but it is clear that he 
was guilty of negligence and omission of duty 
so culpable as to amount to misconduct, and 
it is clear to a demonstration that the mas- 
ter voluntarily participated in that miscon- 
duct. Six Hundred and Fifty-One Chests of 
Tea [Case No. 12,916]. Only one hundred 
barrels of mackerel were placed on the man- 
ifest, and the master voluntarily broke bulk 
and landed the cargo before the same had 
been inspected, and without any written per- 
mit. Examined in view of these suggestions, 
it is apparent that the case before the court 
depends upon the general question whether 
goods not dutiable, may be lawfully unladen 
and delivered without a written permit, and . 
that it does not fall within any of the excep- 
tions contained in the collection act, or any 
such as are recognized as valid by the deci- 
sions of the federal courts. Ignorance of the 
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law furnishes no excuse, nor does it consti- 
tute any valid defence that the deputy col- 
lector was as uninformed in that behalf as the 
master. U. S. v. Lyman [Id. 15,647], Un- 
questionably the permit required by section 
50 of the collection act is the permit, the 
form of which is given in the preceding sec- 
tion of the same act, and nothing can be 
more comprehensive or explicit than is the 
language of that requirement, in which it is 
provided that no goods brought in any ship 
or vessel shall be unladen or delivered from 
such ship or vessel at any time, within the 
United States, without a permit from the col- 
lector, and naval officer, if any, for such un- 
lading or delivery. Had congress intended 
that goods not dutiable should be unladen and 
delivered without such a permit as that de- 
scribed in section 49 of the collection act, it 
must be presumed that some evidence of such 
an intention would be found in some part of 
the act; but nothing of the kind appears. 
Free goods are by that form to be included 
in the permit, as well as such as are dutiable. 
Reference is made by the appellants to sec- 
tions 45-47, as affording such evidence; but 
it is quite clear that they afford no support 
to the proposition. Merchandise free of duty 
is required to be placed on the manifest and 
entered, as well as that subject to duty, and 
a written permit for the unlading and deliv- 
ery of such is just as essential to guard 
against smuggling and protect the public in- 
terest as where the importation is subject to 
duty. 

Innocence of intention will not, any more 
than ignorance of the law, afford a defence 
to the master or owner of a vessel, for a vio- 
lation of the prohibition contained in section 
50 of the collection act. They are forbidden 
to unlade or deliver imported goods brought 
into the United States, without the required 
permit, and the provision is that if they do, 
and the goods so unladen and delivered 
amount to $400, the vessel, tackle, apparel, 
and furniture shall be subject to seizure and 
forfeiture. 

Decree affirmed, with costs. 
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Trial — Province of Court and Jury — Customs 

Duties — Classification — Evidence 

— Boi,t Iron. 

1. The court have no right to give the jury 
any direction upon questions of fact, but it is 
their duty to call their attention to particular 
points, and to observe upon the tendency, force, 
and comparative weight of conflicting testimo- 
ny. 

2. In the construction of laws relating to 
trade and commerce, such as those of May 22, 
1824 [4 Stat. 25], and May 19, 1828 [Id. 270], 

1 [Reported by Henry D. Gilpin, Esq.] 



the vocabulary of merchants is to be adopted 
in preference to that of mechanics. 

3. To authorise the entry of small pieces of 
bolt iron, under the name of "chain links," it 
must be proved that they have been previously 
known in commerce by that name. 

[Cited in brief in Cutler v. Currier, 54 Me. 
88.] 

4. Where a piece of bar or bolt iron has 
been changed by subsequent manufacture, it 
ceases to be subject to duty as such, although it 
may not have become a new and distinct manu- 
facture, or assumed a new name or use. 

On the 5th January, 1831, John F. Sarchet, 
imported into the port of Philadelphia, by the 
ship Alexander, from Liverpool, fifty-six 
sheet iron casks containing small pieces of 
round iron, from three to eight inches in 
length, and about half an inch in diameter. 
They were invoiced and entered at the cus- 
tom house as hardware, and the duties were 
calculated at the rate of thirty-seven dollars 
a ton, being the rate of duty chargeable on 
"rolled bar or bolt iron" under the provision 
of the act of May 19, 1828. The whole 
amount of duty on the invoice amounted to 
four hundred and sixty-six dollars and 
ninety-one cents, for which three bonds were 
given. The first of these, for one hundred 
and fifty-five dollars and ninety-one cents, 
became due on the 5th September, 1831, and 
not being paid, the present suit was brought - 
to recover that sum with interest. On the 
return day, at November sessions, the de- 
fendant in open court, the United States at- 
torney being present, made an affidavit that 
an error had been committed in the liquida- 
tion of the duties demanded upon the bond. 
He, specified as the error alleged to have 
been committed, "that the invoice of iron 
upon which the said duty had been assessed, 
was estimated as bar or bolt iron, manufac- 
tured in whole or in part by rolling, at thir- 
ty-seven dollars per ton, instead of being es- 
timated as a manufacture of iron, not other- 
wise specified, in the act of May 22, 1824, 
and therefore as paying an ad valorem duty 
of twenty -five per cent.; or as scrap iron and 
therefore paying a duty of sixty-two and a 
half cents per hundred weight." Upon this 
affidavit the court granted a continuance. 
On the 12th March, 1832, the case came on 
for trial before Judge Hopkinson and a spe- 
cial jury. Numerous witnesses were exam- 
ined on the part of the United States, and 
also of the defendant, with a view to prove 
the character and designation of the articles 
mentioned in the invoice, both as an object 
of commercial traffic, and as the subject of 
manufacture to a greater or less extent. 

Mr. Gilpin, U. S. Dist. Atty. 

In this case, an invoice of articles was en- 
tered by the defendant at the custom house, 
in Philadelphia, as "hardware." On inspec- 
tion they were found to consist of pieces of 
round iron, perfectly straight, varying from 
three to eight or ten inches in length, and 
from less than half an inch to more than 
three quarters of an inch in diameter. They 
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■were appraised as pieces of "bolt or bar 
iron, made by rolling," and the duty "was 
■charged at the rate of thirty-seven dollars a 
ton, pursuant to the second clause of the 
first section of the act of May 19, 1828. This 
prescribes, "that, from and after the first 
•day of September, 1828, in lieu of the duties 
now imposed by law, on the importation of 
the articles hereinafter mentioned, there 
shall be levied, collected, and paid the fol- 
lowing duties; that is to say; first, on iron, 
in bars or bolts, not manufactured in whole 
or in part by rolling, one cent per pound; 
second, on bar and bolt iron, made wholly 
or in part by rolling, thirty-seven dollars per' 
ton." The only question in the case is one 
of fact, whether or not these articles, which, 
it is admitted are made by rolling, ought to 
have been appraised and charged as "bar or 
bolt iron." They are so considered by the 
officers of the customs, men experienced and' 
disinterested. To confirm this, the evidence 
of merchants largely engaged in the impor- 
tation of iron; of American manufacturers 
of a similar article; and of practical mechan- 
ics, who use it as a material for various pur- 
poses, has been produced. This testimony 
supports the construction given by the ap- 
praisers, and is amply sufficient to justify 
the charge of duty which has been made. 
P. L. 1828, p. 43. The allegation of the de- 
fendant, that these pieces are not to be con- 
sidered as "bar or bolt iron" because they 
are now a manufacture of iron, cannot be 
sustained, unless it is shown that they have 
changed their character and assumed some 
new use and name. Every partial alteration 
is not sufficient; it must be such a one as 
converts them into some new article, adapt- 
ed to a specific purpose. It has been decid- 
ed that round copper bars and copper plates, 
although turned up at the edges, come with- 
in the provisions of the laws by which cop- 
per in bars and copper in plates are exempt- 
ed from duty. More than this, it has been 
decided that round copper plates turned up 
at the edges, and invoiced by the specific 
name of "raised copper bottoms," do not lose 
that privilege of exemption. Can it then be 
said, that the mere cutting of a long bar of 
iron into short pieces, so changes its charac- 
ter as to make it a new manufacture? U. 
S. v. Kid, 4 Cranch [8 U. S.] 1; U. S. v. Potts, 
5 Cranch [9 U. S.] 284. But if we were to 
admit that there had been a change in this 
article, such as to prevent its being consid- 
ered any longer "bar or bolt iron," what has 
it become? According to the defendant's 
own allegation it has become a "chain link," 
part of an iron cable or chain; and as such 
it would be subject to a higher duty than 
that now demanded. By the fifth clause of 
the first section of the aet of May 22, 1824, 
the duty to be levied "on iron cables, or 
chains, or parts thereof is three cents per 
pound," which is equal to sixty-seven dollars 
and twenty cents per ton. 3 Story's Laws, 
1944 [4 Stat. 25]. 



Mr. Cadwalader, for defendant. 

The first point of view, in which the con- 
sideration of this case presents itself, is, as 
to the construction of the act of congress, 
under which the right to levy this duty is 
claimed. That act is to be construed strictly 
in favour of the defendant. If not altogeth- 
er a penal statute, it is in the nature of one, 
because penalties are imposed for its eva- 
sion. What is the just construction to be put 
upon its provisions? Clearly that it means 
to describe, by its general commercial desig- 
nation, an article, well known in commerce, 
which had been frequently before the sub- 
ject of similar legislative provisions. The 
aet of 1S28, is but part of a series of acts 
relative to the levying and collecting of du- 
ties on imported merchandise. In all of 
them, iron of this character is referred to. 
In the act of April 27, 1816 [3 Stat. 310], it is 
referred to as "iron in bars or bolts;" in that 
of April 20, 1818 [3 Stat. 460], it is called 
"iron in bars and bolts;" in that of May 22, 
1824, it is designated as "iron in bars or 
bolts;" and finally in the act of May 19. 
1828, it is described as "bar and bolt iron." 
All these expressions denote one and the 
same commercial article; they are illustra- 
tive of one another; and the term "bar and 
bolt iron," in the last, means the "iron in 
bars and bolts" alluded to in the previous 
acts. It is a well established rule, that 
words of a general signification in a statute, 
which are in juxtaposition with other words 
of a more confined and limited sense, are to 
be understood according to the more limited 
sense. If there were no such rule, the words 
in these s'everal acts of congress, all evident- 
ly referring to the same subject matter, 
would impose it upon us. The law of May 
19, 1828, meant to tax an article, namely, 
bar and bolt iron, which had been more par- 
ticularly described in the previous laws as 
iron in bars and bolts; an article well known 
to commerce. There was no intention to tax 
a new material, but simply to increase an 
existing duty. In order therefore to subject 
the articles, which are the object of the pres- 
ent controversy, to the duty imposed on 
them, they must be iron in bars or bolts. 
That they are not so. simple inspection, inde- 
pendent of evidence, sufficiently establishes. 
3 Story's Laws, 1589, 1703 [3 Stat. 310, 460]; 
3 Story's Laws, 1944 [4 Stat. 25]; U. S. v. 
Tenbroeck, 2 Wheat [15 U. S.] 248; U. S. 
v. Goodwin [Case No. 15,229]; Stradling v. 
Morgan, Plowd. 204; Wiseman v. Cotton, 1 
Lev. 79; Waller v. Travers, Hardr. 309; Ste- 
vens v. Duckworth, Id. 344; Crowley v. 
Swindles, Vaughan, 173; Gale v. Heed, 8 
East, 80; Miller v. Heller, 7 Serg. & R. 32. 
These articles therefore, not falling within 
the description of "bar and bolt iron," as 
contemplated by the act, and not being a 
mere raw material, must be either scrap 
iron, or a manufacture of iron. They bear 
more resemblance to the former, than to any 
among the various articles of iron described 
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in the act, but being prepared for a specific 
purpose, do not perhaps strictly fall un- 
der that designation. They are in faet a 
manufacture of iron not enumerated, and as 
such embraced in the fifth clause of the first 
section of the act of May 22, 1824, which de- 
clares that there shall be levied "on all man- 
ufactures, not otherwise specified, made of 
iron, a duty of twenty-five per cent, ad valo- 
rem." The term "bar or bolt iron," is not 
used in the act of congress as descriptive of 
a manufactured article; it is not so consid- 
ered either in commerce or by the mechanic; 
it is in fact the raw material of the black- 
smith. If therefore it undergoes any ulte- 
rior process, such as being cut, bona fide for 
a specific purpose, it ceases to be this raw 
material, it ceases to retain its former de- 
nomination, it ceases to be liable to duty as 
an article so known and denominated. This 
would be true whether or not it acquired any 
other known name. It might remain a non- 
descript, an article partly manufactured, but 
having ceased by a process of manufacture, 
however incomplete, to be what it was be- 
fore, it acquires a new character, by which 
the duty chargeable is to be regulated. Such 
is the fact here. It has been proved that 
these bars of iron have been cut into pieces, 
bona fide, for the purpose of making chains 
or chain cables. This has been done in the 
regular course of manufacture, and it has 
therefore terminated their character as bar 
or bolt iron. 

But the evidence enables us to proceed a 
step farther. They have not merely ceased 
to be bar or bolt iron; they have become a 
manufactured article, known in commerce. 
It has been settled that under the revenue 
laws, the commercial designation of an ar- 
ticle of import, is that by which it is to be 
taken, in estimating the duties. Now these 
pieces of iron are known in commerce, and 
among those who deal in them, as "chain 
links." They are imported as such. They 
are to be used for certain purposes of manu- 
facture. It is immaterial whether or not 
they agree in form or appearance with what 
is meant by the term "link" out of the trade. 
It is sufficient that they bear that name, 
among those who use them. That they do 
so has been proved. It is no answer to say 
they are "parts of a chain cable;" for that 
term is well known also in commerce, as 
designating not a single link but certain por- 
tions, some fathoms in length, into which 
cables are necessarily divided. The result, 
therefore is, that these pieces are not bar or 
bolt iron; but that they are a manufacture 
of iron not specified, and subject to a duty 
of twenty-five per cent ad valorem, which 
the defendant has been always willing to 
pay. 

Mr. Gilpin, for the United States, in reply. 

Admitting the view of the several acts, 
which is taken by the defendant, to be cor- 
rect, it does not sustain the inference dra>vn 



from it. Although it may be true, that "bar 
and bolt iron," in the last law, embrace the 
same article as the "iron in bolts and bars" 
designated in those previous, yet it does not 
follow that the former is to be construed 
solely by the latter. It may be true that 
more precise words sometimes control such 
as are general, but it is incumbent on him 
who would restrain the general words, to 
show that the particular words do of neces- 
sity restrain them, and were used intention- 
ally for that purpose. Now such is not the 
case here. The act containing the more en- 
larged description was subsequently passed. 
The inference is, not that it was to be limit- 
ed by what went before, but that what went 
before was to be extended by it; that if the 
term "iron in bolts and bars" was suscep- 
tible of an interpretation, which did not in- 
clude every species of "bar and bolt iron," 
then such limitation should be removed. But 
were it otherwise, what is there to exclude 
these pieces from the description of "iron 
in bars and bolts?" The length of the bars 
or bolts is not specified, and, though short, 
they are unquestionably bars. If not, they 
are at least pieces of bars, and of course sub- 
ject to the same duty as the whole bar would 
be, unless there is a distinction in the com- 
mercial character of pieces of iron, accord- 
ing to their length, which no evidence has 
established. There is nothing therefore in 
the construction or comparison of these sev- 
eral acts, which exempts the articles in ques- 
tion from duty, either as "iron in bars or 
bolts" or as "bar or bolt iron," unless its 
character has been changed by subsequent 
manufacture. 

The real and sole question therefore is, 
whether each of these pieces of iron has be- 
come "a manufacture of iron" not specified 
in the law. In the first place it is to be 
observed that it is not so imported; it is desig- 
nated in the invoice not as a particular 
manufactured article, but generally as hard- 
ware, a term broader than "bar or bolt iron." 
But admitting that these pieces were im- 
ported to be used for a specific purpose, and 
had been partially prepared for it, surely 
that is not sufficient to change their char- 
acter; bolt or bar iron may be so prepared 
and so imported, but it continues to be what 
it originally was, until it is actually con- 
verted into a' new and specific article. Every 
alteration does not confer on it a new char- 
acter as a manufacture; if so every ingredi- 
ent in every form would be an object of dis- 
tinct designation and charge. To constitute 
a new and different article, it must be so 
changed as to have a positive and specific 
use in its new state. It must not only cease 
to be a piece of "bar and bolt iron," but it 
must be an article completely manufactured 
for, and applicable to, some distinct and 
positive use. The force of this seems to be 
admitted by the defendant, when he at- 
tempts to prove each of these pieces of iron 
to be a "chain link." Whether he has done 
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so or not, is a matter of fact for the jury. 
That it is not a link in the common accepta- 
tion of the word will hardly be denied; and 
the evidence of the merchants, manufactur- 
ers, and mechanics, in our opinion, estab- 
lishes the same thing. It never has acquired 
the character of a commercial article desig- 
nated by a fixed name; it is simply a piece 
of bolt or bar iron prepared for an ulterior 
purpose, but until it is used for that purpose 
it does not assume a new designation, or be- 
come a specific object of trade. It continues 
to be bolt or bar iron until it becomes a 
"chain link," and the mere fact of import- 
ing it for that purpose, or the mere intention 
of so applying it, does not operate to con- 
vert it into the new "manufacture." When 
it has become part of a chain, or capable of 
being used as part of a. chain, it is then the 
article which the defendant asserts it to be, 
but not before. And when it becomes so 
does it not at once fall within the fifth clause 
of the first section of the act of May 22, 1821? 
Is it not to all intents and purposes "part of 
an iron cable or chain?" The very assertion 
that it is a "chain link," seems to admit that 
it must be "part of a chain." The construc- 
tion, by which it is attempted to limit this 
expression, has no foundation either in the 
words or apparent intention of the law. 
There is no conceivable reason why it should 
relate to a greater or less number of links; 
no particular length or number is designated; 
the object was to lay a duty on chain cables, 
and chains manufactured wholly or partially 
abroad; and surely this intention would 
equally relate to long or short chaiDs, to such 
as were in one piece, in several pieces to be 
afterwards united, or in links to be fastened 
together here. The convenience of transpor- 
tation, or the difference of profit, may justify 
the merchant in importing them, in one form 
or the other, but the manufactured article 
is the same, and is fully embraced by the 
broad and general phrase used in the law. 
If therefore these pieces have ceased to be 
pieces of "bar or bolt iron," they have be- 
come chain links, and, as such, parts of a 
chain, which are subject to an amount of 
duty, even higher than that claimed in this 
suit 

HOPKINSON, District Judge (charging 
jury): The general question in issue is, to 
what rate of duty, under the revenue laws of 
the United States, are certain articles of iron 
or hardware subject, which were imported 
by the defendant into this port in January, 
1831? The acts of congress impose various 
rates of duties on iron of various kinds or de- 
scriptions, and it is for you to decide under 
which of these descriptions the importation 
in question falls. (1) Is it bar or bolt iron? 
On this article the law of May 19, 1S2S, lays 
a duty of thirty-seven dollars per ton, and this 
is the duty claimed by the United States in 
this suit. (2) Is it scrap iron? On this article 
the duty is sixty-two and a half cents per 
27FED.CAS. — 61 



(Case No. 16,224) U. S. v. SARCHET 

hundred weight (3) Is it part or parts of an 
iron cable or chain? On this the law of May 
22, 1824, lays a duty of three cents per pound. 
(4) Is it a manufacture of iron, not specified 
in the acts of congress? If so it is subject to 
an ad valorem duty of twenty-five per cent; 
and this is contended for by the defendant 
The controversy then is mainly between the 
first and the last descriptions; between the 
bar or bolt iron, and a manufacture not enu- 
merated in the law. Scrap iron seems to be 
put out of the question by the evidence on 
both sides. It appears to be neither old iron 
worn by use, nor pieces of new iron which 
remain of a large bar, cut or divided for some 
particular purpose, but too small for the pur- 
pose intended. As to the iron cable, or chain, 
or parts thereof, a good deal of contradictory 
evidence has been given. At present this 
may be put aside. It is insisted upon by the 
United States rather as an alternative, than 
a direct claim. The real demand in this bond 
and in this action is for a duty on the articles 
in question, as bar or bolt iron. The substan- 
tial and real allegation of the defendant is, 
that they are a manufacture of iron not speci- 
fied under any of the descriptions of iron 
mentioned in the act. „ 

Your inquiry will be, to ascertain whether 
these articles are embraced by the description 
of bar or bolt iron, as used and intended by 
the act, or whether they fall under the gen- 
eral head of non-enumerated manufactures 
of iron. 

You will observe that it is incumbent on the 
defendant, on the ground he has taken, to 
bring them under the clause of the law he 
contends for, and show not only that they 
are not specified in the act, but that they are 
a manufacture of iron. He contends that 
they are so; that they are so known under 
the denomination of chain links; so known 
as an article of commerce. You have seen 
that the pieces of iron produced are of sev- 
eral kinds; some of them are straight but 
cut from the bar in certain lengths, and noth- 
ing more done to them; some are also straight 
but sloped at the ends; and some are twisted 
or bent, but not closed at the ends. The last 
kind, however, you are not now called to de- 
cide upon; the importation in question being 
of the straight pieces only. The defendant 
contends that these are all equally known as 
chain links; that chain links are nowhere 
mentioned or specified in our revenue laws; 
and therefore that they are a manufacture of 
iron not enumerated, or sub3ected to a specific 
duty. Whether these pieces of iron, cut into va- 
rious lengths, of various diameters and shapes, 
are, truly speaking, nothing more nor less than 
bar or bolt iron, cut into short pieces, but not 
thereby changing their name and character, nor 
thereby becoming a new and different manu- 
facture of iron; or whether, by this operation 
or process of cutting, for a particular object, 
that is, for the purpose of making chain links, 
they ipso facto become a n<nv and different 
1 manufacture of iron; whether, in the Ian- 
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guage of commerce, they become chain links, 
and are so received and known by those en- 
gaged in the iron trade; these are the ques- 
tions you are to decide, for they are questions 
of fact, to be determined by the evidence 
you have heard. 

It is not my right or desire to give you any 
direction upon such questions, but it is my 
duty to assist your inquiries as to particular 
points, to which your attention should be 
specially directed; to observe upon the ten- 
dency and force of the prominent facts given 
in evidence, and the comparative weight of 
conflicting testimony. This I shall do briefly 
and generally, although the witnesses have 
been unusually numerous and their examina- 
tion has occupied several days. 

(1) The defendant insists, that these pieces 
of iron are known as an article of commerce, 
by the name of "chain links." Has he sup- 
ported this pretension? Has he shown that 
they have been an article of commerce under 
that or any other name; that is, under any 
name descriptive of a known manufacture of 
iron? Is he not the only person in the United 
States who has imported them as a distinct, 
acknowledged manufacture of iron from the 
t bar, as chain links? It is true that one of the 
witnesses, Amos Noe, a blacksmith and not 
an importer, says that he knew chain links to 
be brought from the Peru Iron Works, in the 
state to the city of New York, and also from 
England to Philadelphia; but as to the latter, 
he admitted it was only by Mr. Sarehet. "We 
have no description of what they were, wheth- 
er like these we have before us, or in a per- 
fect and finished state; nor how they were 
brought in, whether as a separate article call- 
ed "chain links"; whether they were so in- 
voiced or not, so entered at the custom house 
or not Of all these matters the witness knew 
nothing. The same remarks may be applied 
to the testimony of Washington Jackson, who 
says he never knew an article of commerce 
called "chain links," but that some were of- 
fered to him for sale by an Englishman; the 
offer was made here and the article was in 
New York, and Mr. Jackson never saw it. I 
presume if such importations of .chain links 
were made, eo nomine, or by any specific 
name of manufacture, other than that of bar 
iron, the books of the custom house at New 
York would show it, and would show how 
they were entered, and received and charged 
with duty. You will judge whether the arti- 
cles before you have been known in com- 
merce as "chain links," and have been so im- 
ported into the United States by any body but 
the defendant. I should perhaps notice the 
examination of witnesses before a committee 
of congress at Washington, in which chain 
links are mentioned as a known article; cer- 
tainly they are; they have been known as 
long as chains have been known, whose parts 
have always been called "links"; but the ques- 
tion remains whether the name has ever been 
applied to such articles or pieces of iron as 
are now in dispute. That the link of a chain 



is a manufactured article and has always had 
that name, cannot be doubted; but you are to 
inquire whether the pieces before you have or 
have not been comprehended or classed under 
that name. 

(2) Supposing, however, that the defendant 
has failed in showing that these things are 
known in commerce as "chain links," he may 
nevertheless make out his case and bring him- 
self within the provision of the act of con- 
gress, if he has shown that these articles, in 
their present state, are a manufacture of 
iron, are manufactured chain links, as he al- 
-leges them to be; for when he asserts that 
they are a manufacture, he must tell you 
what they are; and he has undertaken to 
prove that they are, in the language of the 
trade, or the nomenclature of those who ought 
to be depended upon for information on this 
point, manufactured chain links, so consid- 
ered and known. Upon this subject you have 
had the benefit of the experience and opinions 
of three classes of dealers in iron: (1) me- 
chanics; (2) merchants; (3) manufacturers. 
To which of these classes should you look 
with the most confidence for information? 
You have been truly told by the counsel for 
the defendant, that this is a question of con- 
struction of a law relating to trade and com- 
merce; a commercial question. It is certainly 
so. It would seem to follow from this that 
the vocabulary of the merchant, of the im- 
porter, of the counting house, would be most 
safely adopted, and not that of the mechanic, 
of the smith's shop. May you not also put, 
your faith on the manufacturer, the maker of 
the article, for its appropriate character and 
name, rather than on the mechanic, who 
turns it to a new use? All trades have their 
peculiar names for things, peculiar phrases in 
their business; a sort of shop short-hand, well 
understood in the shop, which may be very 
different from the denomination of the article 
in the orders and invoices of merchants, or in 
the usage of the manufacturer, or in common 
parlance. The shoemaker may say to his 
journeyman, when he hands him a piece of 
leather, take this and cut out a shoe; but is it 
a shoe as soon as cut? The blacksmith may 
say, take this bar or rod and cut a linch-pin; 
but is it a linch-pin as soon as the piece in- 
tended for the linch-pin is cut off and sepa- 
rated from the bar? So of a horseshoe, and 
other articles made in a smith's shop. 

I. What have the mechanics testified? 
Seven were called by the defendant: (1) 
John Sarehet. You will take his testimony 
with such allowances as his peculiar situa- 
tion in this cause may suggest to you. He 
says, he has always heard these pieces call- 
ed "links"; that they are the raw material 
of a chain. (2) William Corkley calls them 
"links." (3) William Pritchett calls those 
that are bent "chain links"; does not know 
any other name for the straight ones. (4) 
Luther Stebbins says when they are cut ex- 
pressly for links he calls them "links." (5) 
Amos Noe calls them all "links," and never 



[27 Fed. Gas. page 983] 

heard tliem called any thing else. (6) Sam- 
uel Hulse would call all the articles "links," 
but -will not say as to the straight ones. (7) 
Joseph Eiter calls it a "link" when cut. (3) 
Wesley Blackman says they are links. 
These are all the mechanics called by de- 
fendant They do not all agree in respect 
to the straight pieces. I should add that 
all of" them but one have worked or are 
now working in the shop of the defendant 
I mention this, not to impeach then- credibil- 
ity, but that you may consider how far they 
have derived their knowledge and opinions 
from the practice or language of the defend- 
ant's shop. You will also keep in mind that 
they, or some of them, speak of their know- 
ing these pieces by this name at other places 
than his shop, or than this city. On the 
contrary, several mechanics, one of them 
largely concerned in chain making, testify 
that they have never heard such pieces of 
iron called "chain links." Their names and 
testimony must be in your recollection. Al- 
lowing credit to all these witnesses, the re- 
sult would seem to be, that the name of a 
"link," given to these pieces of iron, al- 
though used in some shops, and by some 
mechanics, is not universal; is not known 
to and adopted by all the trade. We may re- 
mark that all these witnesses agree; and, 
indeed, it is obvious to your own inspection, 
that these pieces are not in fact links, that 
is, perfect links; that they cannot be used 
as links without a further process of manu- 
facture. The straight ones must be bended, 
and the bended ones must be welded, before 
they can become links of a chain for the 
purposes intended. They have passed the 
first process of a manufactured link, of a 
manufacture different from the bar from 
which they were cut. Are they therefore a 
manufacture, are they links? These are in- 
quiries you are to make, and to satisfy your- 
selves in the result It has been strongly 
argued by the defendant's counsel, that these 
pieces were exported, bona fide, for the pur- 
pose of making chains, and he concludes 
from this that they may be called links, or 
at least a distinct manufacture, not speci- 
fied in the act Is not the basis of this ar- 
gument too broad? If a bar of iron should 
be cut, in England, into pieces suitable to 
make a horse shoe, and should be really ex- 
ported for that purpose, could it therefore 
be a new manufacture, under the name of a 
horseshoe, for which it is intended, or under 
any other name? 

II. I will next call your attention to the 
evidence of the merchants, or importers of 
iron: (1) Joseph It. Evans says none of 
these articles answer the denomination of 
bar iron. He should call the bended ones 
"chain Units," but is doubtful as to the 
straight ones. He does not know what name 
is to be given to them. They could be made 
into spikes and so could the crooked ones. 
He has never imported any cut iron, or any 
cut into links. But he says there is no dif- 
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ference between the straight pieces and the 
bars, except that they are cut into pieces. 
(2) William Welsh never imported any iron, 
his father occasionally imports it; he never 
heard bar iron called so, when cut into 
pieces for a particular purpose; he would 
call none exhibited to him bar iron, except 
the long bar. (3) George Handy never heard 
of such an article in commerce as "chain 
links." (4) William Thomas sees nothing 
here that answers the description of bar 
iron but the long one. The crooked pieces 
are links unwelded, the others pieces of rod 
iron cut off. It is iron cut off for links, and 
he would call it a piece of rod iron. When 
a rod is cut up, it loses its quality of bar 
iron - and becomes pieces of iron. (5) Ed- 
ward Carpenter says the long piece is bar 
iron but none of the short ones. He would 
call them pieces of bar iron, but not bar 
iron. (6) Robert S. Johnson would call the 
flat piece, "a piece of bar iron." He im- 
ports bar iron of all lengths, from the short- 
est pieces to a long bar. The small pieces 
come with bundles to make up the weight 
He never made an importation of small 
pieces and would not receive them. He does 
not know chain links as an article of com- 
merce. These are pieces of bar iron, though 
not bars of iron. (7) Thomas Haven says 
it requires length to make a bar. A bar 
that is broken is called a "piece of a bar"; 
when cut, a "bolt"; if bent, a "hoop." Has 
never received bolt iron, less than seven feet 
long; nor bar iron less than eleven. In this 
country three feet long, and upwards. He 
never heard such a piece called .a link. He 
would not enter them as chain links, or as 
bar iron, but probably as pieces of bars. 
There is no article of commerce called chain 
links, and he never heard of their being im- 
ported. (8) Samuel Spackman understands 
bar iron to be of the usual length. A small 
piece would be called "part of a bar of iron." 
He never heard of these links imported. 
He should not call the straight ones links, 
but part of a bar or bolt, and the twisted 
ones, pieces intended for links. (9) Henry 
Cope, by bolt and bar iron, understands long 
bolts or bars which are straight. He should 
call a short one a piece of bolt iron. So far 
the witnesses for the defendant. (10) John 
Steel, a custom house officer, says they do 
not estimate the duties on bar or bolt iron 
by the length. It is usually from ten to 
fifteen feet It does not lose its character 
by being short He does not consider it to 
be a manufactured article by being cut;, he 
considers it as bolt iron, hoop iron, or pre- 
pared for hoops, but not closed and welded. 
So iron prepared for railroads is punched 
with holes. (11) Edward Smith considers 
che small straight pieces to be short bar 
iron. He would enter them as bolt iror They 
might be applied to many purposes. They 
were sent short because so ordered. Bolt 
iron is of various lengths. Varieties of ar- 
ticles of various shapes are sold as bar iron. 
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If a bar of iron were cut into pieces in Eng- 
land, it would still be bar iron. Hoop iron, 
rolled out thirty or forty feet and cut shorter 
and doubled up, is still hoop iron and pays 
the duty as such; it is not considered as a 
manufacture of iron. He orders bar iron 
of different lengths, for the fore and hind 
wheels of a wagon, but they are not there- 
fore a manufacture, because cut for that pur- 
pose. (12) Washington Jackson calls the 
straight pieces, pieces of round iron, of bolt 
iron, not chain links. He should not call 
them a manufactured article if not finished 
for a particular purpose. He never knew 
them as an article of commerce. If he 
wanted bar iron of a shorter length, he 
would order it as bar iron of a certain or 
required length. (13) Thomas M. Smith calls 
the straight pieces, bolts of iron; the bent 
ones, bent bolts. If he was to import 
straight pieces cut into lengths, he would 
enter them as bar iron. He has imported 
hollow tire iron, to an order, and paid duty 
as common iron. This is all the testimony 
of the commercial interpretation of the terms 
bar iron, bolt iron. Some of these witnesses 
are both importers and manufacturers; you 
will remember which of them stand in this 
double capacity, if you shall think it of im- 
portance in considering their evidence. 

III. The last class of witnesses is the man- 
ufacturers of iron, the forge masters as they 
have been called, who manufacture iron 
from the ore to the bar; but not beyond that 
It is made into pigs, into blooms, and into 
bars, which is the third state or process of 
manufacture. The weight and value of the 
testimony of these witnesses is impeached 
on the ground, that as they do not manufac- 
ture the iron beyond the bar, they know 
nothing of these links, or of what is or is 
not a link, which is a process of manufac- 
ture beyond or from the bar. You will judge 
of the efficacy of the argument, but I may 
remind you that it is to those manufacturers 
that orders go from the importer, and that 
the language of the importers, the commer- 
cial name of an article, should be known to 
the manufacturers, or they would not under- 
stand these orders. They must have a com- 
mon vocabulary as to the things in which 
they deal together; and in this respect, are 
both separated from the mechanics or black- 
smiths, who buy their iron as they may 
want it for particular purposes, and have 
their own manner of designating these pur- 
poses, and giving their due orders to the 
workmen of their shops. It is also to be re- 
marked, that if these iron masters are not 
judges of what may be called a link, because 
they do not make it, they are specially com- 
petent judges of what is considered to be a 
bar of iron, or bar iron, it being their busi- 
ness and daily experience to make it, and to 
sell it as a known article of merchandise. 

It has also been urged upon them that they 
have an interest in this question, and are 
in fact the true and real plaintiffs in the 
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cause; it is at the same time admitted that 
the blacksmiths have a common cause on the 
other side, and it is said they are the real 
defendants. You have seen and heard all 
the witnesses, both manufacturers and me- 
chanics, and probably know all or most of 
them, and can therefore judge for yourselves 
how far their testimony has probably been 
influenced by the interest they may have. 

The manufacturers of iron are unanimous 
in their allegations, that these pieces of iron 
are not chain links; that they are not a 
manufacture of any description, other than 
bar iron cut into small pieces, which does 
not change their quality, their character, or 
their denomination: (1) Edward Smith, a 
merchant and manufacturer, considers the 
small straight pieces to be short bar iron; 
he would enter the round ones at the custom 
house as bolt iron. They might be applied 
to many purposes. To show that the mere 
act of cutting a long piece of iron into small- 
er pieces, does not change its character or 
name, he says, that hoop iron is rolled out 
into pieces thirty or forty feet long, and 
then at the same factory, cut into such 
lengths as may be ordered, but it is still 
hoop iron, not a hoop, although prepared for 
one. Sometimes, he says, the holes are 
punched at the end, still it is not a new 
manufacture, nor as such entered at the cus- 
tom house. You may remember here what 
was said of railroad iron, which are bars 
of iron, cut into the required lengths, and 
holes punched in them; they were neverthe- 
less considered to be bar iron, or iron in bars, 
and paid duty accordingly. (2) Samuel Rich- 
ards would call these things, "pieces of bar 
iron," both bent and straight; he often sells 
pieces three or four feet long, each is called 
a "bar." Many articles are bought and sold 
as bar iron, which are not in bars. Should 
he receive an order for a ton of bar iron 
three feet, and another fifteen feet long, h& 
would suppose they described the same 
article. (3) Benjamin Reeves calls the small 
one a "piece of rod" and the thicker one a 
"piece of bolt iron." He does not know 
what to call the large twisted pieces. The 
shortness of a piece of bar or bolt iron, does 
not change its character. He often sells 
short pieces as bar or bolt iron. JIany 
articles are considered as bar iron, that 
are not straight bars. (4) Andrew H. Jones 
would call the thick one, a "piece of bolt 
iron"; the thin, a "piece of braziers' rod"; 
the bent ones, "pieces of bent round iron," 
but not at all a separate article of manu- 
facture. He should import it as bolt iron. 
The shortness does not change the character 
of the article. He has cut several tons into 
harrow teeth and invoiced them as square 
bar iron. (5) Clement M. Buckley, calls it a 
"piece of bolt iron," a "braziers' rod." The 
bent piece is a piece of bolt iron bent for the 
purpose of making a link. The shortness 
of the piece does not change its character, it 
retains its character of bar iron. He rolls. 
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bars from twenty to thirty feet long, and 
then he cuts them. The cost is trifling. He 
cuts them sometimes to suit his wagon, some- 
times into short pieces two feet long, to 
make sheet iron; it is nevertheless, known 
as bar iron, although cut expressly to make 
sheet iron. He would furnish one hundred 
tons cut into pieces of six inches long, for the 
same price as long bars. 

These witnesses concur in testifying that 
these pieces of iron are not chain links f that 
they are bar or bolt iron cut into short pieces, 
and in no other respect differing from the long 
bar and bolt iron; and that this difference 
of length does not change either the char- 
acter or denomination of the article. And 
this is what you are to decide, on a fair and 
intelligent consideration of all the evidence 
on the one side and the other. If you should 
be of opinion that they are not chain links, 
that they are not a new and distinct manu- 
facture, that they have not assumed a new 
name or use in their present state, but you 
should also think they are not iron in bars 
or bolts, or bar iron, they would then be 
subject to a duty of fifteen per 'cent, under 
the general provision of the law of April 27, 
181G, unless you can consider them as part 
of an iron cable or chain. Upon this there 
has been much contradictory testimony. 
Literally speaking a link or two links are a 
part, a constituent part of a chain, which is 
made up of many links. But it is alleged 
that, technically speaking, a part of a chain 
or iron cable, consists of a length of fifteen 
or twenty feet long, connected by what are 
called shackles. There is certainly a diffi- 
culty under the law in admitting this signifi- 
cation of "part of a chain." The act intends 
to put a much higher duty on an iron cable 
or chain, or part or parts thereof, than on 
bar iron. But if it may be brought in pieces 
of ten feet long, and without shackles, it will 
not pay the duty on iron cables because it 
is neither an iron cable or chain nor part 
of one. It will not pay even the duty of bar 
iron, because it is a manufacture of iron 
from the bar, not enumerated and specified 
in the act; and thus a manufacture evidently 
intended to be heavily taxed, will come in 
for a very low duty of twenty-five per cent, 
ad valorem. 

It is for you to decide whether these pieces 
of ii;on are chain links, and if so, are they 
parts of a chain cable, and if not parts of a 
chain, can they be chain links. If you shall 
reject them as links, and also as parts of a 
chain or iron cable, are they bar iron? You 
will observe that the clause of the act of 
congress under which the thirty-seven dollars 
per ton is claimed by the United States, uses 
the terms "on bar or bolt iron," not on "iron 
in bars or bolts," as in the preceding elause 
and in other acts. You will naturally in- 
quire whether this change in the expressions 
is inadvertent or intentional; is meant to 
describe the same or a different article. If 
the same, why is the phraseology changed? 
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If different, in what does the difference con- 
sist? By "bar iron," are we to understand, 
a particular description of iron; in a certain 
state of manufacture; iron of a certain qual- 
ity, kind, and character? Should you be 
told that an article was made of bar iron, 
would you understand that it was made of 
iron of a certain character and quality, as 
distinguished from pig iron, from bloom 
iron, from cast iron, without any reference to 
the shape, size or length of the bar or piece 
of iron from which it was made? On the 
other hand, should one speak of a bar of 
iron, or of iron in bars, would you not sup- 
pose he had reference to their form, shape, 
size and length? It has been proved that 
plough shares and sickles, or other articles 
of manufacture, are properly called "bar 
iron"; they are bought and sold by that 
name; but could we say that they are "bars 
of iron," or "iron in bars"? If we could not, 
there would seem to be a difference of mean- 
ing in the two forms of- expression used in 
the same act of congress, unless this differ- 
ence is controlled by other parts of the act 
To give you another illustration of the effect 
of this change of phraseology. If we were 
to speak of a "pig of iron," or of "iron in 
pigs," would we not mean iron of a certain 
known quality or manufacture, in pieces 
called "pigs"; thus describing both the char- 
acter of the iron, and the ordinary size and 
shape in which it is made? But if we were 
to speak of "pig iron," would we not intend 
to describe or signify the particular quality 
and kind of that iron, without any reference 
to its size or shape? If we had in our hand 
a piece of iron six inches square, we might 
say this is "pig iron," but could we say this 
is a "pig of iron," or, if more than one, "iron 
in pigs"? These are questions for your con- 
sideration so far as you shall deem them 
to be material, in deciding the issue you are 
trying. If then the terms "iron in bars," 
and "bar iron," in truth, in their common 
and proper understanding, as they are taken 
by commercial usage, do mean and intend 
the same thing, I would understand them also 
to mean the same description of iron, the 
same article of merchandise, in the act of 
congress. If, on the other hand, they have 
different significations, the one meaning mere- 
ly the quality of the iron, and the other iron 
of the same quality in a particular form,, we 
must so understand the act of congress; we 
must presume that congress understood the 
language they have adopted, as it is properly 
and commercially used and understood; and 
therefore that when they changed their ex- 
pressions from "iron in bars or bolts" to 
"bar and bolt iron," they intended also the 
change of description imputed by the change 
of expression. 

The defendant's counsel has endeavoured, 
with great industry and skill, to navigate 
his case between the bar iron on the one side, 
and the parts of an iron cable on the other, 
and to show you that chain links are neither 
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the one nor the other. It is a narrow strait, 
but, it may be, not impassable. This you 
are to determine. He must not have the 
article to be "bar iron," but a manufacture 
from it called a "chain link," and intended 
for a chain cable; and yet this chain link 
must not be a part of a chain cable, or he 
falls into a greater misfortune than with 
the bar iron. It must be neither a bar of 
iron, which it originally was, nor part of a 
chain which it is intended to be, but some- 
thing between them, with a known destina- 
tion, name, and use. It will hardly meet 
Mr. Buckley's definition, who says: "An arti- 
cle that is completed and fit for some use, 
and known by some name, I call a manu- 
factured article." 

I submit the whole case to you; the ques- 
tions in it are questions of fact, to be decided 
by the evidence you have heard. Your judg- 
ment must be on that evidence. Certainly 
on the construction of the law contended for 
by the defendant, chain cables may be 
brought here, in separate links, requiring only 
to be connected and welded, at a much lower 
duty than bar iron; while a chain cable or 
part thereof is subjected to a much higher 
duty. If, however, this be the fair construc- 
tion of the act, or if it be a defect of the act, 
the defendant is entitled to the advantage 
it gives him. I ought to add that this bond 
is given for the straight pieces only, and 
therefore your verdict will have a reference 
only to them. You are not now called upon 
to decide upon the bended or twisted pieces. 

The jury found a verdict for the United 
fotates, for one hundred and sixty dollars and 
ninety-seven cents. 
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UNITED STATES v. SAVAGE. 

[5 Mason, 460.] i 

Circuit Court, D. Massachusetts. May Term 
1830. 

Revolt of Seamen— Confinement of Master — 
AfTHORiTr op Master oveii Mate. 

1. To constitute an endeavour to commit a 
revolt within the crimes act of 1790, c. 36 [1 
Stat. 115], it is necessary that there should he 
some effort or act to stir up others of the crew 
to disobedience of the master. 

[Cited in U. S. v. Peterson, Case No. 16,037.] 

2. To constitute a confinement of the master 
within the purview of the same act it is suffi- 
cient that there is a personal seizure or re- 
straint of the master, although it may be for 
the purpose of inflicting personal chastisement 
upon the master. 

[Cited in Lander v. U. S., Case No. 8,039: 
U. S. v. Huff, 13 Fed. 64i] '• ' 

3. The master has authority to displace the 
mate, and all other subordinate officers, during 
the voyage. If he abuses his authority, be is 
responsible for the wrong. 

[Cited in The Exchange, Case No. 4,594; 
Setzer v. The Sylvia De Grasse, Id. 12,- 
676; The Topsy, 44 Fed. 634.] 



i [Reported by William P. Mason, Esq.] 
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4. Semble, that the mate is a seaman, within 
the crimes act of 1790, c. 36, § 12. 
[Cited in U. S. v. Huff, 13 Fed. 633.] 
Indictment against the defendant [Samuel 
P. Savage] who was mate of the ship Plato, 
Charles Knapp master: (1) For confining the 
said master, and (2) for an endeavour to com- 
mit a revolt on board of the ship, against the 
crimes act of 1790, c. 36, § 12. Plea, not 
guilty. 

C. G. Loring, for defendant, in the course 
of the trial contended (1) that to constitute a 
confinement within the act, there must be an 
intention to confine the master. If the party 
seize the waster to inflict personal chastise- 
ment upon him, and not to confine him, it is 
a case not provided for by the act Abb. 
Shipp. 141, note. (2) That the endeavour to 
commit a revolt must be established by some 
proof of an attempt to stir up others to revolt; 
for which he cited U. S. v. Smith [Case No. 
16,337]; U. S. v. Hemmer [Id. 15,345]. (3) 
That the mate is not a seaman within the 
provision of the act of 1790, c. 36. 7 Conn. 
239. (4) He also argued largely upon the 
facts, to show, that no case was made out 
against the defendant. 

Mr. Dunlap, for the United States, on the first 
and second points, cited U. S. v. Bladen [Case 
No. 14,606]; U. S. v. Smith [Id. 16,345]; U. 
S. v. Hemmer [supra]. On the third point, he 
cited Baily v. Grant, 1 lA. Raym. 632. On 
the fourth point he argued, that the facts 
were fully made out for a conviction of the 
defendant. 

STORY, Circuit Justice, after summing up 
the facts, said: 

The point, whether the mate be a seaman 
within the reach of the statute, will be re- 
served for further consideration, if the ver- 
dict shall be against the defendant upon the 
other facts. But for the present trial, we 
hold that the mate is a seaman, and is to be 
so deemed for all the purposes of the statute. 

As to the definition of an endeavour to 
commit a revolt, it seems unnecessary, after 
the numerous decisions in this court, to go at 
large into the subject. The court adhere to 
the doctrine, that to constitute an endeavour 
to make a revolt, there must be some effort 
or act to stir up others of the crew to dis- 
obedience of the lawful commands or author- 
ity of the master. However reprehensible in 
other respects the conduct of the party may 
be, if it has no such aim or object, he is not 
within the provisions of the statute. 

In respect to the confinement of the master, 
we do not concur in the argument of the de- 
fendant's counsel. If the person of the master 
is in fact seized, or if he is in fact held in 
personal restraint, (whether for a long or a 
short time is immaterial,) it is a confinement 
within the meaning of the statute; and of 
course it subjects the party to punishment, 
unless he can establish, that it was done in 
justifiable self-defence, or for some other legal 
cause. It matters not, that the seizure or re- 
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straint was principally or wholly for the pur- 
pose of inflicting personal chastisement upon 
the master; that it was to beat, or to wound 
him, and not to deprive him of his command 
or authority on board the ship; or that the 
confinement was a means of personal pun- 
ishment, and not an end. The law looks to 
the act, and not merely to the intent If the 
seizure is unlawful, it is a confinement The 
law esteems the person of the master eacred, 
and protects him from all restraint which is 
unlawful. 

There is another point, which has been sug- 
gested by the argument at the bar. How far 
has the master a right to displace the mate? 
"We are of opinion, that he has this authority 
absolutely; and the mate is in such a ease 
bound to submit. The master is the lawful 
agent of the owner for this purpose, and the 
authority is entrusted to him from motives of 
great public policy, to secure due subordina- 
tion on board, and to promote the vital inter- 
ests of navigation and trade. If the master 
abuses his authority, or exercises it in a wan- 
ton or malicious manner, he is responsible for 
his conduct. But his authority is conclusive 
upon all inferior officers. If he displaces the 
mate,' the latter is bound to abstain from all 
future exercise of his ordinary authority on 
board of the ship. He is bound to deliver up 
the log-book, and resign the state-room set 
apart for the officers. He is not indeed to be 
treated in a harsh or disgraceful manner. He 
is to have suitable food and lodging, and con- 
veniences assigned to him by the master. But 
like every other person on board, he is bound 
to submit to all reasonable commands, and to 
conduct himself in a quiet and inoffensive 
manner. Being no longer in office, he is to 
be deemed a quasi passenger; and his rem- 
edy for any grievance lies by an appeal to the 
laws of his country for redress, and not by 
any attempts to avenge his wrongs, or to in- 
flict personal chastisement on the master. 

Verdict for the defendant 

Case Wo. 16,226. 

UNITED STATES v. SAVALOFF. 
[See Case No. 16,252.] 
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Circuit Courts— Error to District Courts- 
Reversal. 
1. Under the 13th section of the act of March 

1, 1809, c. 91 [2 Story's Laws, 1118; 2 Stat 

i [Reported by John Gallison, Esq.] 



531, c. 24], a bond is well taken which in- 
cludes in its condition a stipulation to pro- 
duce at the collector's office within six months 
the certificate, &c, required by that section. 
Qusere, whether a bond voluntarily given under 
such section, with a condition different from 
that required by law, would he wholly void. 
Oyer of a bond does not include oyer of its con- 
dition; nor e converse If oyer is wanted, it 
must be prayed of each. 
[Cited in Bank of U. S. v. Brent Case No. 
910; U. S. v. Brown, Id. 14,663.] 

2. If the defendant, on oyer, does not set out 
the whole of the bond, the plaintiff may relieve 
himself by praying it to be enrolled. 

3. The court will go back to the first error 
in the pleadings, and give judgment accordingly. 

4. If a plea of performance be too narrow, or 
contain a flat negative pregnant, it is bad. 

ECited in Jackson v. Rundlet, Case No. 7,145.] 

5. A plea seeking to avoid a bond for being 
illegally taken, colore officii, should specially 
state all the facts which show that illegality. 

[Cited in Jackson v. Simonton, Case No. 7,- 

147.] 
[Cited in Atchison & N. R. Co. v. Miller, 16 

Neb. 665, 21 N. W. 451.] 

6. On a reversal of judgment in an action 
brought by writ of error from the district court 
of Maine, the circuit court may, if justice re- 
quire, award a venire facias de novo triable at 
the bar of the circuit court. 

[Cited in U. S. v. Webber, Case No. 16,656.] 
[Cited in Hillsborough v. Deering, 4 N. H. 
96, 97.] 

[Error to the district court of the United 
States for the district of Maine.] 
■ The original action was debt by the Unit- 
ed States, against the defendant in error 
[Abner Sawyer, Jr.], -on a bond dated on the 
17th March, 1809, for ?3,746. The defend- 
ant craved oyer of the condition of the bond; 
and upon oyer granted, the condition appear- 
ed to be in the following words: "Whereas, 
the following goods, wares, and merchandize, 
that is to say, 130 thousand feet of boards, 
9 thousand red oak hogshead staves, 100 
thousand shingles, 150 red oak hogshead 
shocks, 15 quintals of fish in 20 boxes, as 
per manifest, now delivered to the collector 
of the customs for the district of Saco, are 
intended to be exported in the said vessel, 
called the Romeo, burthen 179 tons, to the 
island of St. Bartholomews. Now the con- 
dition of this obligation is such, that if the 
said vessel shall not leave the port without 
a clearance, nor shall, when leaving the port, 
proceed to any port or place in Great Britain 
or France, or in the colonies or dependen- 
cies of either, or in the actual possession of 
either, nor be directly or indirectly engaged 
during the voyage in any trade with such 
port, nor shall put any article on board of 
any other vessel; and if the certificate and 
other proofs, required by law, of the land- 
ing of the whole cargo of the said vessel at 
the aforesaid island of St. Bartholomews, or 
at any other island or place other than Great 
Britain or France, or the colonies or de- 
pendencies of either, or in the actual posses- 
sion of either, shall be produced at this office 
within six months from the date hereof, then 
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this obligation shall be void, otherwise," &c. 
The defendant then pleaded in bar of the 
action several pleas: (1) "That said vessel 
did not leave the port of Saeo aforesaid, 
■without a clearance; that when leaving the 
port, she did not proceed to any port or place 
in Great Britain or France, or in the colonies 
or dependencies of either, or in the actual 
possession of either, during said voyage; 
that she was not directly or indirectly en- 
gaged during the said voyage, in any trade 
with such port; that she did not put any 
article on board of any other vessel; that 
said vessel returned from said voyage, and 
arrived at said port of Saco on the 26th 
.Tune, 1809, and not before; he having be- 
fore that time sold and delivered said cargo 
at said island of St Bartholomews, pursu- 
ant to the condition of said writing; and 
then and there presented, to the collector of 
said port of Saco a certificate of the sale 
and delivery of said cargo at said island; 
but which being informal, was objected to 
by said collector and refused; all which he 
is ready to verify," &c. To this plea the 
United States replied, "that the said vessel, 
in the writing obligatory aforesaid men- 
tioned, after having departed, as aforesaid, 
from the port and district of Saco aforesaid, 
and touching at the island of St Bartholo- 
mews aforesaid, proceeded to a port or place 
in a colony, province, or dependency of Great 
Britain, that is to say, of the king of the 
United Kingdoms of Great Britain and Ire-" 
land, to wit, the island of Grenada in the 
West Indies, said island not being a permit- 
ted port, and there delivered her said cargo, 
contrary to the condition of said writing ob- 
ligatory, and the laws and statutes of said 
states, in such cases made and provided, and 
this they are ready," &c. The defendant re- 
joined, "protesting that said vessel did not 
proceed from said island of St Bartholo- 
mews to said island of Grenada, or to any 
other island, port, or place within any colony 
or dependency of the United Kingdoms of 
Great Britain and Ireland, or of France, con- 
trary to the condition of said writing de- 
clared on, and the laws of the United States; 
for rejoinder said, that the said vessel did 
pursue her voyage to, and arrived at said 
island of St Bartholomews, and in the har- 
bor thereof, and then and there duly en- 
tered said vessel at the custom-house, and 
remained five days; and this he is ready," 
&c. The United States sur-rejoinded, "that 
after the said vessel had arrived at the 
island of St Bartholomews as aforesaid, viz. 
on the 1st day of May, 1S09, the said ves- 
sel did proceed from thence to a port or 
place in the island of Grenada, in the West 
Indies, the same island of Grenada being a 
province, colony and dependency of Great 
Britain, that is to say, of the king of the 
United Kingdoms of Great Britain and Ire- 
land, and afterwards arrived at said island 
of Grenada, and there delivered her cargo 
aforesaid, viz., at Portland aforesaid, con- 
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trary to the condition of said writing obliga- 
tory, and the statutes aforesaid, and this the 
plaintiffs are ready to verify," &c. To this 
sur-rejoinder the defendant demurred, and 
the United States joined in the demurrer. 
(2) For a second plea, the defendant plead- 
ed, "that the writing aforesaid declared on, 
was demanded and received by said collector 
of said port of Saco of him the said defend- 
ant, by color of his, said collector's, oflice, 
and that the condition of said writing is not 
conformable to, or in pursuance of the stat- 
ute of the United States in such ease made 
and provided; and this he is ready to ver- 
ify," &c. The United States replied, "that 
the condition of said writing, in the form 
that the same was taken, is conformable to 
and in pursuance of the statutes of the 
United States aforesaid, in such case provided; 
and this the plaintiffs pray may be inquired 
of by the court" The defendant rejoined, 
"and the said Sawyer likewise." (3) There 
was a third plea and replication thereto, 
which need not now be stated. The re- 
joinder averred, that said vessel did not de- 
part from said island of St. Bartholomews, 
and proceed with said cargo to a port or 
place in said island of Grenada, and ten- 
dered an issue to the country, which was 
joined by the United States. This issue was 
never tried in the court below. The judg- 
ment of the court, as stated upon the rec- 
ord, is: "It appears to the court, that the 
condition of the writing declared on, is con- 
formable to, and in pursuance of the law in 
such case made and provided, as alleged in 
the replication to the second plea in bar; 
and it is the opinion of the court, that the 
plaintiff's sur-rejoinder to the first plea in 
bar is bad and insufficient in law. It is, 
therefore considered by the court here, that 
the United States take nothing by their 
writ" 

G. Blake, for plaintiff in error. 
C. Jackson, for defendant in error. 

STORY, Circuit Justice. It is exceedingly 
to be regretted, that this ease comes before 
the court upon pleadings so informally and 
incorrectly drawn, and to add to our embar- 
rassment, though a question arises upon 
the bond, as to its legality, the condition 
only is spread upon the record. Oyer of the 
condition of the bond only is prayed, and it 
is very clear that the oyer of that does not 
entitle the party to oyer of the bond itself; 
but it must be demanded of both, if want- 
ed (Cook v. Remington, 6 Mod. 237), for 
the bond and condition are considered as dis- 
tinct the bond being complete without the 
condition, and oyer may be of one without 
the other (Cabell v. Vaughan, 1 Saund. 289, 
290; 1 Saund. 9b, note 1). The plaintiffs 
might indeed, by praying in their replica- 
tion, that the bond might be enrolled, have 
relieved us from this difficulty; but th^y 
have not so done, and we are left to conjee- 
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ture what are the contents of the bond it- 
self, unless so lar as the declaration states 
them, though the condition has a manifest 
reference to them. 

I will now consider the various questions, 
which arise out of the pleadings and record, 
.as they have been presented to the court 
The bond is dated the 17th of March, 1809, 
and the writ was sued on the 18th, and 
served on the 21st of November, of the same 
year. Of course more than sis months had 
-elapsed before the commencement of the 
action. 1 am very well satisfied, that the 
sur-rejoinder of the plaintiffs to the first 
set of pleadings .s bad, because it contains 
no matter, that had not been averred before, 
.and was a mere evasion of the rejoinder. 
But, supposing* it to be bad, the court will 
proceed to consider the other pleadings, and 
give judgment against the party committing 
the first fault 4 Coke, 84; Gro. Eliz. 815; 
Strange, 302; Doug. 91, 94; 8 Coke, 120, 133b; 
Moore, 105, 269. It is not necessary to consider 
the rejoinder (though I have no doubt it is bad) 
or the replication, whatever may be the 
unskilfulness with which they are drawn, 
because, supposing the bond good in point of 
law, I am satisfied that the first plea i£ bad. 
That plea, after negativing any breach of the 
•condition as to other parts, avers "that when 
leaving the port she (the vessel) did not pro- 
ceed to any port or place in Great Britain or 
France, &c, during said voyage." Now this 
is a plain negative pregnant, and the words 
of the condition contain no such restriction, 
as during said voyage, nor is any voyage, 
on which the vessel was bound, particularly 
mentioned in the plea, nor otherwise stated, 
than in the recital of the condition of the 
bond, where it is said the goods mentioned 
in the manifest are intended to be exported 
in the Romeo to St. Bartholomews. The 
bond, whether well taken or not, is admitted 
to have been taken under the authority of the 
13th section of the act of March 1, 1809 (chap- 
ter 91). Now, if by "during said voyage," 
were meant a voyage from the United States 
to St Bartholomew, and back again to the 
United States, it ought to have been averred 
in the plea, that such was the voyage, and, 
perhaps, such a limitation, to wit, to the 
whole voyage, homeward as well as out- 
ward, would be a reasonable limitation of the 
language of the act However, as to this, I 
give no opinion. It is very clear to my mind, 
that the words of the act, embraced in this 
part of the condition, comprise a single and 
distinct provision, and do not connect with 
the next ensuing clause, so as to make the 
words in that clause, "during the voyage," 
ride over both clauses, even if the court 
■should restrict these words to the outward 
voyage oniy. On the contrary, each is a 
•single and substantive condition. Any other 
•construction would defeat the manifest intent 
of the whole act, and I know of no rule, by 
which a court are authorized to interpose a 
limitation, where the law. has placed none, 



when the purposes of the law would thereby 
not only not be furthered, but would be com- 
pletely frustrated. The object of the act was 
to interdict all commerce with Great Britain 
and France, and their dependencies. Now, 
if the mere proceeding to a permitted port, 
in the outward voyage stated in the bond, 
was a complete fulfilment of the condition, 
although the vessel and cargo ultimately pro- 
ceeded to a prohibited port, the whole secur- 
ity and purpose of the bond would be com- 
pletely destroyed. It is, undoubtedly, true, 
that if the legislative intent were clearly or 
by necessary inference expressed to this 
effect, it would be our duty to disregard all 
subordinate inconveniences. But we are 
asked to restrain a condition, where the law 
has used general terms, to exclude cases, 
which are within the provision, and in mani- 
fest violation of the act. I am not bold 
enough to adopt such a construction. As, 
therefore, the plea in its most liberal con- 
struction only declares, that the vessel, dur- 
ing her voyage to St. Bartholomews did not 
proceed to a "prohibited port, which is too 
narrow an allegation of performance, and is 
a flat negative pregnant, it is substantially 
bad. But even supposing this part of the 
plea were good, yet the plea itself contains 
no suflicient answer to that part of the con- 
dition, which requires a certificate according 
to the forms prescribed by law, for it ad- 
mits that no such certificate was produced, 
but only an informal certificate, which was 
no compliance with the law. It follows, 
therefore, that the plea is bad, in this re- 
spect, and if so, then it is clearly bad for 
every other purpose, for performance should 
have been shown in omnibus. On this plea 
therefore the judgment of the court below 
ought to have been for the United States. 
And if this were not so, yet the replication 
alleged facts, which showed a complete 
breach, standing unaffected by the subse- 
quent pleadings. 

I now proceed to the second set of plead- 
ings, which terminates in an issue to the 
court, praying them to inquire whether the 
said bond be conformable to and in pursu- 
ance of the statutes of the United States in 
such case made and provided. This is so 
novel a prayer, and comes in so questionable 
a shape, that it is difixcult to know how it 
ought to be treated. The rules of pleading 
are founded in sound sense, and have been 
relaxed by the courts from time to time as 
far, and perhaps further, than public con- 
venience has required. Such a relaxation 
has often tended to negligence on the part of 
the pleaders, and sometimes to embarrass- 
ment in the judgment of courts, impressed 
as they must be with the desire of doing 
justice, yet divided by the conflicting and 
irregular averments in the pleadings. The 
issue purports to be in form an issue of fact, 
and in substance an issue in law, to be tried 
by the court. There is no form or principle, 
which is known to the common law, that 
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can In the most remote degree countenance 
it, and we cannot support it here, unless we 
deliberately assent to the overthrow of all 
the principles of pleading. I am not -pre- 
pared for such a determination, and have 
no hesitation in pronouncing the replication 
and rejoinder utterly insupportable. Had 
this been an original suit in this court, we 
should probably have decreed a repleader. 
But it has long been settled, that a court of 
error cannot award a repleader. 2 Saund. 
319; Tidd, Prac. S13 The true mode of plead- 
ing would have been, to have spread the ob- 
ligation and condition by oyer on the record, 
and if no other facts were necessary, to have 
demurred for the apparent illegality, and if 
other facts were necessary, to have averred 
them by way of plea. 

As to the second plea, it is certainly very 
dry of averments. It does not state any 
voyage to be performed, any occasion on 
which the bond was required, or any de- 
mand made, or right refused under color of 
office previous to its execution. The allega- 
tions are, that it was demanded and received 
by the collector of Saeo, by color of his office, 
and that the condition is not conformable to, 
or in pursuance of the statute of the United 
States in such case made and provided. 
Now certainly it is no objection to a legal 
bond, that it is taken colore officii, and it is 
quite impossible to say, whether a bond is 
taken conformable to a statute provided for 
a special case, unless the court can know, 
from the pleadings and record, what that 
case is. The present plea states no case, and 
alleges no illegal execution of the bond. The 
illegality, as stated in the plea, consists in' 
the demand and receipt after the execution of 
it. If the bond were therefore good in its 
inception, and for aught that appears in the 
plea, it was so, no subsequent demand and 
receipt by the collector could ipso facto 
avoid it 

But notwithstanding the insufficiency of 
this plea to avoid the bond, yet as oyer of 
the condition has been demanded and had, 
the condition becomes, not as has been sup- 
posed, a part of the defendant's plea, but a 
part of the plaintiff's declaration. Com. Dig. 
"Pleading" (page 1); Carth. 513. Being, 
therefore, a part of the record, if upon the 
whole declaration it appears to the court, that 
the bond is void in law, judgment ought to be 
pronounced in favor of the defendant. 2 
Term E. 669. But inasmuch as the bond it- 
self is not on oyer spread before the. court, 
and no specific faets are presented to show 
the occasion of giving the bond, the court 
cannot award such a judgment, if by possi- 
bility a single case could exist, in which the 
bond could be legally supported. 

It has been argued on the part of the de- 
fendant, that the condition of this bond is not 
conformable to any prescribed by the laws of 
the United States, and that therefore it is 
void at law, because to every contract there 
must be two contracting parties, and the 



United States can contract only according to- 
the regulations and authorities of statutes. 
The assent of the United States can be de- 
clared only through its authorized agents, and 
they cannot effectively assent, unless they are 
clothed with the authority by law. An as- 
sent, therefore, in a manner different from 
that prescribed by the law, is not valid, and 
consequently does not bind at all. 

In the first place, let us consider whether 
the condition of this obligation is not con- 
formable to the 13th section of the act of 
March 1, 1809, c. 91 [2 Story, Laws 1118; 2 
Stat. 531, c. 24], for under that act it must 
in all probability have been taken. The 13th 
section is as follows: "That during the con- 
tinuance of so much of the act laying an em- 
bargo on all ships and vessels in the ports- 
and harbors of the United States, and of the 
several acts supplementary thereto, as is not 
repealed by this act, no ship or vessel bound 
to a foreign port, with which commercial in- 
tercourse shall, by virtue of this act, be again 
permitted, shall be allowed to depart for such 
port, unless the owner or owners, consignee 
or factor of such ship or vessel shall, with 
the master, have given bond, with one or 
more sureties to the United States, in a sum 
double the value of the vessel and cargo, if 
the vessel is wholly owned by a citizen or cit- 
izens of the United States; and in a sum 
four times the value, if the vessel is owned 
in part or in whole by any foreigner or for- 
eigners, that the vessel shall not leave the 
port without a clearance, nor shall, when 
leaving the port, proceed to any port or place 
in Great Britain or France, or in the colonies, 
&e. of either, or In the actual possession of 
either, nor be direetly or indirectly engaged, 
during the voyage, in any trade with such 
ports, nor shall put any article on board of 
any other vessel; nor unless every other re- 
quisite and provision of the second section 
of the act, entitled 'an act to enforce and 
make more effectual an act, entitled "an act 
laying an embargo," &c. and the several acts 
supplementary thereto,* shall have been com- 
plied with. And the party or parties to the 
above mentioned bond, shall, within a rea- 
sonable time after the date of the same, to 
be expressed in the said bond, produce to the 
collector of the district, from which the vessel 
shall have been cleared, a certificate of the 
landing of the same, in the same manner as 
is provided by law for the landing of goods 
exported with the privilege of draw-back; on 
failure whereof the bond shall be put in suit, 
and in every such suit judgment shall be 
given ^against the defendant or defendants, 
unless proof shall be produced of such re- 
landing, or of loss at sea." Now it is admit- 
ted, that the condition conforms to that sec- 
tion in all parts, except the last clause, re- 
specting the production of certificates, which 
it is argued is not authorized by the section. 
It is to be regretted, that the legislature on 
any occasion should express themselves in 
ambiguous terms ; e more especially it is to be 
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regretted, when the ambiguity arises out of 
laws highly penal. But courts are hound to 
take the laws as they find them, and to give 
a consistent construction, if possible, to every 
part of them. If the expressions admit of 
various constructions, they should adopt that 
which will effectuate the intention of the leg- 
islature, and avoid apparent absurdities. By 
this section, in order to entitle a vessel to 
depart for a foreign permitted port, it is one 
pre-requisite, that a bond should be given 
with conditions: (1) that the vessel shall not 
leave the port without a clearance; (2) nor 
shall, when leaving the port, proceed to any 
foreign prohibited port or place; (3) nor be 
directly or indirectly engaged, during the voy- 
age, in any trade with such prohibited port; 
and (4) nor shall put any article on board of 
any other vessel. Another pre-requisite is 
a compliance with every other requisite and 
provision (by which undoubtedly is meant 
every other than the giving the bond) con- 
tained in the second section of the act of 
January 9, 1S09, e. 72 [2 Story's Laws 1101; 
2 Stat 506, c. 5]. Now these requisites and 
provisions are, the lading the cargo under a 
permit from the collector, and also under the 
inspection of the proper revenue officers. Had 
the section stopped here, there would "have 
been no room for doubt But it then de- 
clares, "that the party or parties to the above- 
mentioned bond shall, within a reasonable 
time after the date of the same, to be ex- 
pressed in the bond, produce to the collector, 
&c. a certificate of the landing of the same," 
&c; on failure whereof the bond shall be put 
in suit, and judgment rendered against the 
defendant, unless proof shall be produced of 
such relanding or of loss at sea. 

It is here required, that the time for pro- 
ducing the certificate shall be expressed in 
the bond. Now this can only be in the oblig- 
atory part, or in the condition. It is hardly 
conceivable that it should be put in the for- 
mer, slnd it could be proper only in the latter. 
Further, on failure of producing the certifi- 
cate of the landing of the cargo, the bond is 
to be put in suit,— why? If the producing of 
the certificate forms no part of the condition 
of the bond, it certainly could be no ground 
for a suit. Every other part of the condi- 
tion of the bond may be fully performed, and 
yet the cargo never have been landed in a 
foreign port. The suit might therefore be al- 
together nugatory. But this is not all. The 
section further prescribes, that judgment in 
such suit shall be given against the defendant, 
unless proof is produced of a relanding, or of 
loss at sea. It would be in the highest de- 
gree unreasonable to presume, that the legis- 
lature would declare an obligation forfeited 
by the omission to produce proof of things not 
at all within the condition of such obligation. 
It would be equally absurd to suppose them 
to require something as a discharge of an ob- 
ligation, which never could affect its terms 
one way or the other. Now if the goods 
were relanded, or were lost at sea, there 



might have been a leavmg of the port with- 
out a clearance, or a proceeding to a prohib- 
ited port, either of which would constitute a 
forfeiture of the bond. On the other hand, 
there might have been no departure without 
a clearance, nor proceeding to a foreign port, 
and yet the cargo might never have been re- 
landed or lost at sea, and so the bond would 
be saved. When, therefore, the legislature 
prescribe, that the production of the certifi- 
cate shall be expressed in the bond, it must 
mean, that it shall form a part of the condi- 
tion of it; and when the nonproduction is de- 
clared to subject the bond to suit, and the 
defendant to judgment, it must mean, that 
the condition of the bond has been broken, 
and the judgment may rightfully be pro- 
nounced for the breach. I have therefore no 
doubt, that the condition of the present bond 
is a substantial compliance with the 13th sec- 
tion, and of course the whole foundation of 
the argument on this head fails. Judgment 
on this set of pleadings was therefore right- 
fully given for the United States. 

Whether a bond voluntarily given to the 
United States can be avoided in any 6ase, 
where it would be good and valid, if given to 
an individual? Whether such a bond, taken 
by a collector, under a general authority to 
take bonds in revenue cases, would be void 
on account of any irregularity or mistake in 
the condition? Whether such a bond, where 
the condition is partly conformable to, and 
partly variant from, the provisions of the 
statute, be void in whole, or good as to that 
part of the condition, which is conformable to 
law?— are questions, on which I give no opin- 
ion. It will be sufficient to decide such ques- 
tions, when they arise; though with great def- 
erence I must suggest, that the principles, on 
which such bonds are to be adjudged wholly 
void, will encounter much opposition from the 
authority of decided cases. See Bigot's Case, 
11 Coke, 27; African Co. v. Torrane, 6 Term 
It. 5S8; Morse v. Hodsdon, 5 Mass. 314; Bull. 
N. P. 171, 172; Rex v. Bradford, 2 Ld. Rayra. 
1327. See, also, Moore, 193, pi. 342; And. 129; 
1 P. Wms. 1S1;' Shep. Touch. 359, &c.; Com. 
v. Lacare, 2 Dall. [2 U. S.] 118. See later 
cases in courts of United States, and espe- 
cially those in bonds given by public officers. 

The third set of pleadings terminated in 
an issue to the country, which from the ad- 
judication of the demurrer to the sur-rejoin- 
der against the United States, became unnec- 
essary to be tried in the district court. Tidd, 
Prac. 676; 1 Saund. SO, note 1. As I am of 
a different opinion on that point, it becomes 
an important inquiry, whether the cause can 
be remanded to be- tried in the court below, 
or whether this court can issue a venire 
facias for the same purpose. 

It has been argued by the counsel for the 
defendant, that xhis court, sitting as a court 
of error, cannot issue a venire facias de novo 
to try an issue of fact upon a reversal, where 
justice requires that it should be done. And 
Street v. Hopkinson, 2 Strange, 1055, and 1 
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Inst. 227, are cited in support of the posi- 
tion. And it has been farther contended 
upon the authority of Davies v. Pierce, 2 
Term R. 53, 125, that the granting of a ve- 
nire facias de novo, is of quite modern date, 
even in England. On examining the cita- 
tion from 1 Inst. 227, I do not find that it 
hears at all upon the doctrine; but in the 
case from 2 Strange, 1055 (which is better 
reported in Cas. t. Hardw. 330), it was cer- 
tainly held by Lord Hardwicke and the oth- 
er judges of the king's bench, that a court of 
error could not award a venire facias de 
novo; and the reason assigned is, that no 
case could be found where it had been done, 
and it would be inconsistent to continue and 
transfer the proceedings of another court 
into a court of error. This reason is certainly 
by no means satisfactory. When the prac- 
tice first began is perhaps not exactly ascer- 
tained; but about this very time, in Kynas- 
ton v. Mayor, etc., of Shrewsbury, 2 Strange, 
1051, 7 Brown, Pari. Cas. 396, the house of 
lords awarded a venire facias de novo on er- 
ror from the king's bench. The same award 
was soon afterwards made by the lords in 
Haswell v. Chalie, 2 Strange, 1124, and has 
continued downwards, as occasion has re- 
quired. Lickbarrow v. Mason, 5 Term R. 
307. Nor let it be supposed, that this was a 
peculiar authority, resting in the house of 
lords, for we have the authority of Lord 
Mansfield in Harwood v. Goodright, Cowp. 
87, 89, that the lords could not as a court of 
error, have such jurisdiction, unless the court 
of king's bench had the same. But the doc- 
trine does not rest on these adjudications, 
well founded as they are. In Grant v. Astle, 
2 Doug. 722, on error from the common 
pleas, the court on solemn consideration, 
awarded a new venire, and said, that there 
was no doubt, but it might be awarded by a 
court of error, and was not a new practice, 
and that upon inquiry, a great many cases 
had been found. The same doctrine has 
been uniformly recognised and adhered to 
by the king's bench ever since that time. 
Harwood v. Goodright, Cowp. 87; Bent v. 
Baker, 3 Term R. 27. And Davies v. Pierce, 
2 Term R. 125, is a very strong authority to 
show the right, even upon error to a court 
sitting within another jurisdiction. In the 
state of New York, the practice invariably 
obtains (Brown v. Clark, 3 Johns. 443), and 
it has been deliberately adopted by the su- 
preme court of Massachusetts (Keyes v. 
Stone, 5 Mass. 391; Wilson v. Mower, Id. 
407). See, also, 2 Tidd, Prac. '776, 815; 3 
J. P. Smith [Eng.] 39. I take the doctrine to 
be therefore ineontrovertibly established, 
that at common law a court of error has a 
perfect jurisdiction to issue a venire facias 
de novo, whenever upon the record justice 
requires it. 

I should not indeed have deemed it neces- 
sary to have examined this point so much at 
large (for at the argument I entertained no 
doubt on it) but for the total abandonment i 



of it on the part of the United States. And 
it was certainly matter of surprise, that a 
doctrine so fully settled by authority, should 
have been yielded without an effort. But 
this authority, does not, as to the circuit 
court of the United States, depend altogether 
upon the common law, but is expressly giv- 
en by statute. By the act of September 24, 
1789, § 24 (1 Story's Laws, 63 [1 Stat. 85]), 
it is provided, "that when a judgment or de- 
cree shall be reversed in a circuit court, such 
court shall proceed to render such judgment 
or pass such decree, as the district court 
should have rendered or passed; and the 
supreme court shall do the same on reversals 
therein, except where the reversal is in fa- 
vor of the plaintiff or petitioner in the orig- 
inal suit, and the damages to be assessed or 
mutter to be decreed are uncertain, in which 
ease they shall remand the cause for a final 
decision." If this court therefore are to ren- 
der the judgment, that the district court 
ought to have rendered, then judgment must 
be, that the first and second pleas be ad- 
judged bad; and that the third plea be tried 
by a jury. As there is a jury at the bar of 
this court, I do not perceive any necessity 
of remanding the cause to the district court, 
unless we are so required to do by the terms 
of the act. Now I think it very clear, that 
the exception in the latter clause of the 
above-mentioned act, is confined to the case 
of reversals in the supreme court, and does 
not apply to reversals in this court. The 
reason for remanding causes reversed in the 
supreme court was, that under the act of 
September 24, 1789 (chapter 20), no jury usu- 
ally attended at that court; and upon writs 
of error in causes of equity or admiralty ju- 
risdiction, the court could not examine any 
new evidence. Wiseart v. D'Auehy, 3 Dall. 
[3 U. S.] 321; Jennings v. The Perseverance, 
Id. 336. Whenever therefore the decision of 
the court below shuts out evidence neces- 
sary for the final decision of the cause, as to 
the plaintiff, no proper judgment could be 
given without remanding the cause for fur- 
ther proceedings. But the district court of 
the United States has no jurisdiction in eq- 
uity eauses; and in admiralty causes from 
that court, the revising power of the circuit 
court has always been exercised by way of 
appeal, which, according to well established 
principles, removes the cause for a hearing 
de novo, as well as to facts, as law. Yeaton 
v. U. S., 5 Cranch [9 U. S.] 281; Clerke, 
Praxis Adm. tit. 54. And in common law 
causes, this eourt can well try a cause at its 
own bar, as they have a jury for trials. 

It has been urged, that the clauses in the 
11th section of the act of 1789, which pro- 
hibit a person from being arrested in civil 
actions in one district for trial in another, or 
held to answer to process issuing from a 
court of any other district, than that where- 
in he is an inhabitant or commorant; by im- 
plication deny the right of this court to try 
causes from the district of Maine. But it is 
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a sufficient answer to the argument, that 
these clauses apply only to original process; 
and that the same act gives this court appel- 
late jurisdiction by writ of error over the de- 
fendants in all such causes. 

It has been further urged, that there is no 
express authority in the act to award a ve- 
nire facias de novo. But I apprehend, that 
such an authority is the necessary result of 
the language of the 24th section. And even 
in eases not within the words of that section, 
as on reversals in favor of the defendant, 
on account of a defective special verdict, 
(Chesapeake Ins. Co. v. Stark, 6 Cranch [10 
U. S.] 2U8; Livingston v. Maryland Ins. Co., 
Id. 274), or on a bill of exceptions (Hudson 
v. Guestier, Id. 285, note), the supreme court 
have awarded a venire facias de novo. This 
authority must have been exercised upon the 
construction of the 24th section of the act, 
or upon the general principles of the com- 
mon law. In either case, it seems to me 
that the authority of the court could not be 
brought into question. 

I am therefore of opinion, that the issue of 
fact, which was omitted to be tried in the 
court below [case unreported] should be tried 
by jury at the bar of this court. As the dis- 
trict judges concurs in this opinion, let the 
judgment be reversed, and a trial be ordered 
at the bar of this court. 

Trial ordered at bar. 

A trial on this issue was had at the subse- 
quent term, and the jury found a verdict for 
defendant. [Case unreported.] 



UNITED STATES (SCHAUHBURG v.). 
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Case Wo. 16,238. 

UNITED STATES v. SCHILLINGER. 

[14 Blatchf. 71.] i 

Circuit Court, S. D. New York. Dec. 21, 1876. 

Income Tax— Construction of Statute. 

Under section 6 of the act of July 14. 1870 (16 
Stat. 257), which imposes a tax on gams, profits 
and income for the year 1871, and no longer, 
the amount of a promissory note taken in 18(1, 
on the sale, in that year, of a patent right but 
not due until some time in 1872, and paid in 
that year, is not taxable as income for 1871. 

[Error to the district court of the United 
States for the Southern district of New York. 

[This was an action by the United States 
against John J. Schillinger to recover the in- 
come tax on certain promissory notes.] 

Roger M. Sherman, Asst. U. S. Dist. Arty. 

David L. Williams, for defendant in error. 

JOHNSON, Circuit Judge. The question on 
this writ of err<5r is, whether the defendant 
was liable to an income tax for the year end- 
ing December 31, 1871, upon the amount of 

i [Reported by Hon. Samuel Blatehford, Cir- 
cuit Judge, and here reprinted by permission.] 



certain promissory notes. These notes were 
received by him during the year 1871, upon a 
sale of certain patent rights, in part payment 
of the price thereof. They did not become 
due until some time in the year 1872, and then 
they were paid. In my opinion there is no 
ground for this action. The tax was imposed 
for the years 1S70 and 1871, and no longer, 
upon the gains, profits and income of every 
person residing in the United States. Act 
July 14, 1870, § 6 (16 Stat, 257). In the ab- 
sence of any special provision of law to the 
contrary, income must be taken to mean mon- 
ey, and not the expectation of receiving it, or 
the right to receive it, at a future time. In 
this case, the defendant changed his patent 
rights for promissory notes payable in the 
future. Their value was uncertain; they 
might or might not be paid; but, until they 
were paid, they were not income, but only the 
ground of expecting income. The notes were 
no more taxable as income than would have 
been other patent rights, if the defendant had 
received them in payment of those he sold. 
There are in the next section of the statute 
(section 7) provisions which confirm this con- 
struction. It makes interest received or ac- 
crued upon all notes, bonds and mortgages, or 
other forms of indebtedness bearing interest, 
whether paid or not, if good and collectible, 
subject to the income tax. The purpose of 
this is evidently to prevent a man escaping 
the income tax, by abstaining from taking 
that which is due him. On the same princi- 
ple, had these notes been due, and had the 
defendant allowed them to remain unpaid, 
there might have been room to contend that 
their amount should be regarded as income; 
but, not being due, when the income had be- 
come fixed for the year, they were no part of 
the defendant's income. The judgment was 
in accordance with the law and must be af- 
firmed. 



Case Wo. 16,229. 

UNITED STATES v. SCHIMER. 

[5 Biss. 195.] i 

District Court, N. D. Illinois. , Dec. Term, 1870. 

Indictment— Pleading— Exception in Statute— 
Pakticulakly Required— Specifications. 

1. In an indictment under the act of July 
13, 1866 [14 Stat 166], for removing malt liq- 
uors without affixing and canceling the proper 
stamps, it is not necessary to negative the 
cases where the law authorizes a removal 
without affixing a stamp. 

2. The presumption is that the liquor is only 
to be removed when sold or ready for sale, and 
if the removal was in a case allowed by law,, 
that fact should be set up by way of defense. 

3. Where an exception in an act does not oc- 
cur in the enacting clause it is not necessary 
to set it out or negative it in the indictment 
It is matter to be set up by way of defense. 

4. In an indictment for a statutory misde- 
meanor it is not necessary to charge the of- 

i [Reported by Josiuh H. Bissell, Esq., and 
here reprinted by permission.] 
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fense with the particularity of time, place, and 
circumstance, required for a felony, or com- 
mon law offense; and if the defendant desires 
greater particularity he should apply to the 
court for a rule for such specifications and par- 
ticulars as will enable him properly to prepare 
for trial; the prosecution will be held strictly 
to their bill of particulars. 
[Cited in U. S. v Bayaud, 16 Fed. 383J 

Motion to quash an indictment under the 
revenue act for removing five kegs of lager 
beer, without affixing and canceling the stamp 
required by law. 

J. O. Glover, U. S. Dist. Atty. 
R. G. Ingersoll, for defendant 

BLODGETT, District Judge. I have exam- 
ined the law bearing upon these questions 
which have been raised on this motion to 
quash, and shall be obliged under the authori- 
ties to overrule the motion. The objection 
taken against this indictment is that the de- 
fendant is charged with having removed five 
kegs of lager beer without affixing and can- 
celing a stamp denoting the tax on said beer, 
and that by the internal revenue law lager 
beer was not subject to a tax until it was re- 
moved for the purpose of sale; that it might 
be removed for various purposes, such as to 
change the place of warehousing and various 
other purposes under the various provisions 
of the act of 1S66 (Act July 13, 1866; 14 Stat. 
166, §§ 53, 54), without subjecting it to a tax, 
and that it is therefore the duty of the plead- 
er to negative in his indictment any and all 
of these innocent removals which a party 
might perform without subjecting his beer to 
a stamp duty; that is to say, according to 
the position taken by the defendant's counsel 
it was the duty of the pleader on the part of 
the government to negative all cases where 
the law authorized a removal without the 
affixing and cancellation of a stamp. 

The case comes within the general rule which 
is laid down in Whartcn (Wharf. Cr. Law, § 
292j t and J think it fully answers the argu- 
ment of the defendant. The clauses quoted 
and relied upon by the counsel are all of them 
in different sections from that which pre- 
scribes these penalties, and furnish exceptions 
to the general rule. The act taken together— 
the act of 1866, and all the acts amendatory 
of it— provides that beer is not to be removed 
from the place of manufacture until it is 
stamped; the presumption is, it is only to be 
removed when in condition for sale, and when 
it is sold. The removal is not to take place, 
under the general scope of the act, until the 
kegs are properly stamped and the stamps 
canceled. All the cases where removal can 
take place without the cancellation of the 
stamps are exceptional to the general princi- 
ple of the act, and therefore the ease comes 
within the principle laid down in Wharton: 
"It is not necessary to charge in the indict- 
ment anything more than is requisite to make 
out the offense." In other words, it is suffi- 
cient as a general rule to charge an offense 



in the language of the statute. That is a 
fundamental law of pleading. 

The principle is understood by all members 
of the bar that where the exception does not 
occur in the enacting clause it is* not neces- 
sary to set it out in the indictment, but where 
it occurs elsewhere than in the enacting 
clause, the exception may come in by way of 
defense, and it is not necessary for the plead- 
er to set it out. The application of this prin- 
ciple disposes of this objection to the indict- 
ment. 

The next objection made to the indictment 
is that it is too general. The language is that 
defendant on a certain time "did carry on 
the business of a brewer, and did then and 
there remove from his brewery a large num- 
ber, to wit, five kegs of lager beer, and did 
then and there neglect to affix and cancel on 
said kegs the stamps required by law." The 
objection taken to this averment is that it is 
too general, that it does not point out to the 
defendant with sufficient particularity the 
specific offense with which he is charged, that 
is, the time, place and circumstances under 
which he committed the offense, so as to en- 
able him to prepare for a trial. If this were 
an indictment for a felony, or was even a 
common law indictment, I think the objec- 
tion would hold good, but coming under a 
class of offenses known as purely statutory, 
and a misdemeanor, where the pleading is 
much more loose, the rule has grown up, es- 
pecially in the English courts under their 
revenue law, of requiring with these specific 
charges a bill of particulars whenever the 
defendant made it appear to the satisfaction 
of the court that it was necessary for the pur- 
pose of trial that he should have such specifi- 
cations, pointing out the character of the of- 
fense so as to enable him to prepare himself 
properly for tiial. 

I shall therefore overrule this motion to 
quash the indictment, with the statement, 
however, that in all cases where the charge is 
general, like this, if the defendant asks for a 
bill of particulars, or that the prosecutor shall 
file in the case a detailed statement of the 
time a ad place of the occurrence described, I 
shall make a rule to that effect, in order that 
no excuse of want of certainty may delay the 
trial of the cause. The prosecution will then 
be held strictly within its bill of particulars 
and specifications. 

Motion to quash overruled. 

NOTE. The same rule above laid down by 
Judge Blodgett, was applied by Judge Drum- 
mond to a case of information for a forfeiture, 
where he held that it was not necessary for the 
information to allege that the case was not 
within a proviso in the statute; that it was 
for the defense to set up anything coming with- 
in the proviso. The Mary Merritt [Case No. 
9,222]. Consult, also, U. S. v. One Distillery 
[Id. 15.929], and notes thereto; TJ. S. v. Cook, 
17 Wall. [84 TT. S.] 173; The Merritt, Id. 5S2. 
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Case "No. 16,330. 

UNITED STATES v. SCHOLFIELD. 

[1 Cranch, 0. O. 130.] i 

. Circuit Court, District of Columbia, July 
Term, 1803. 

Contempt — Attachment of "Witness. . 

An attachment of contempt, for not attending 
as a witness, must not be served in the court- 
house. If the witness arrives before service 
of the attachment, and makes a reasonable ex- 
cuse, the court will countermand the attach- 
ment on payment of the costs of issuing it. 

Three of the clerks in the public offices, be- 
ing summoned as petit jurymen, were excused 
on that ground, on affidavit. 

Attachment for not attending yesterday as 
a witness. He attended this day before the 
attachment was served. The deputy marshal 
(Pratt) had called the witness out of the room 
in which the court sat, into the corridor or 
vestibule adjoining, and wbich was the com- 
mon entry into the court-room, and there 
served the attachment. Upon the witness be- 
ing called upon to answer on oath to the at- 
tachment, and giving a reasonable excuse, he 
was discharged on payment of costs. 

Afterwards, the same day, Mr. "Woodward, 
for the witness, moved that he might be re- 
lieved from the payment of the marshal's 
costs of service of the attachment; and the 
above facts appearing on oath of the witness 
himself and admitted by the deputy marshal, 
THE COURT ordered the return of the at- 
tachment to be quashed, and the attachment 
to be entered countermanded, on payment of 
the cost of issuing the attachment. 

MARSHALL, Circuit Judge, doubting 
whether the presence of the court was to be 
considered as extending beyond the room it- 
self in which the court sits. 



Case ISTo. 16,331. 

UNITED STATES v. SCHOLFIELD. 

[1 Cranch, C. C. 255.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1805. 

Apprentice. 

A master cannot bring his apprentice from 
Maryland and hold him in Alexandria. 

Indietment [against Andrew Scholfield] for 
false imprisonment of James Carter, a mulat- 
to boy. 

Mr. Swann, for defendant, moved the court 
to instruct the jury, that the evidence does 
not support the indictment. The evidence was 
that the boy (who was a free mulatto) was 
bound to the defendant, in Maryland. The de- 
fendant brought him into Alexandria. By the 
law of Maryland the indenture was void if 
he carried him out of that state. The defend- 
ant having brought him to Alexandria, sold 
his time to Hodgkins. 



THE COURT refused to give the instruc- 
tion. 

Mr. Swann then moved the court to in- 
struct them that the indictment could not be 
supported without proof of a sale by defend- 
ant to Hodgkins, that being charged in the 
indietment. 

Refused, the offence of false imprisonment 
being sufficiently charged, and the sale only 
matter of aggravation. 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 



Case No. 16,333. 

UNITED STATES v. SCHOYER. 

[2 Blatchf. 59.] i 

Circuit Court, S. D. New York. Nov. 12, 1847. 

Offenses under Revenue Laws — Forgery of 
Supervisor's Certificate — Indictmest. 

1. An indictment for forgery under section 
19 of the act of March 3, 1825 (4 Stat. 120), 
in altering a certificate issued under section 41 
of the act of March 2, 1799 (1 Stat. 659), al- 
leging that the certificate was issued by the 
collector ex officio, is bad on demurrer. 

2. By the act of 1799, the certificate was to 
be issued by the supervisor of the revenue, and 
the indictment ought to allege that the collector 
was designated by the president to fulfil the 
duties of supervisor, under the act of March 
3, 1803 (2 Stat. 246), and that the certificate 
was granted by the collector in that capacity. 

Indictment [against Raphael Schoyer] for 
forgery. The 41st section of the revenue act 
of March 2, 1799 (1 Stat. 659), provides that, 
in addition to a general certificate to be giv- 
en to" an importer of spirits, wines or teas, 
the surveyor or chief officer of inspection 
shall give to him a particular certificate, 
which shall accompany each cask, chest, 
&c, wherever the same may be sent within 
the limits of the United Stat.es, as evidence 
that the same was lawfully imported, and 
gives the form of such certificate. The 42d 
section of the same act (Id. 660) provides, 
that "the supervisors of the several dis- 
tricts shall provide blank certificates, under 
such checks and devices as shall be pre- 
scribed by the proper officers of the treas- 
ury, and shall number, sign and deliver the 
same to the officers who may perform the 
duties of inspectors of the revenue for the 
several ports in their respective districts; 
which blank certificates shall be filled up and 
countersigned by the inspectors of the rev- 
enue aforesaid, who shall be accountable 
therefor to the supervisors; and the said in- 
spectors shall make regular and exact en- 
tries of all certificates which shall be grant- 
ed as aforesaid, as particularly as therein 
described." The 44th section of the same 
act (Id. 660) provides, that every persou who 
shall obliterate, counterfeit, alter or deface 
any of such certificates, shall, for each and 
every such offence, forfeit and pay one hun- 
dred dollars, with costs of suit By the act 
of March 3, 1803 (2 Stat. 243), it is provided, 

1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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that the president may attach the duties of 
the office of supervisor, in any district, to 
any other officer of the government of the 
United States within such district. By the 
19th section of the act of March 3, 1825 (4 
Stat. 120), it is provided, that any person 
who shall falsely make, forge or counterfeit, 
or shall falsely alter, any instrument in 
imitation of or purporting to he a permit, 
debenture or other official document, grant- 
ed by any collector or other officer of the 
customs by virtue of his office, or shall know- 
ingly pass or attempt to pass as true any 
such counterfeited instrument or any such 
falsely altered certificate, with intent to de- 
fraud, shall be deemed guilty of felony. 
The defendant was indicted, under the act 
of 1825, for forgery, in altering a particular 
certificate issued under the act of 1799. The 
indictment alleged the certificate in ques- 
tion to have been issued by the collector of 
the port of New York, by virtue of his office. 
The defendant demurred to the indictment. 

Francis F. Marbury, for the United States. 
James R. Whiting, for defendant 

BETTS, District Judge. The instrument 
charged to have been forged was one which 
the supervisor of the revenue was author- 
ized to issue by the act of 1799. The act 
of 1803 authorized the president to designate 
any other officer to fulfil the duties of super- 
visor. The indictment alleges that the col- 
lector issued the certificate ex officio. But 
no act of congress is shown, making Him, as 
collector, supervisor also. If, from the fact 
of the collector's acting in the capacity of 
supervisor, it is to be presumed that he was 
designated, under the act of 1803, to per- 
form the duties of that office, the indictment 
is still bad, in averring that he issued the 
certificate ex officio. It should have averred 
his substitution in place of the supervisor, 
and the granting of the certificate by him in 
that capacity. 

Judgment for the defendant. 

[See Case No. 16,232a.] 



Case No. 16,332a. 

UNITED STATES v. SCHOYER. 

[4 Betts, G. O. MS. 59.] 

Circuit Court, S. D. New York. March 3, 1345. 

Costoms Duties — Violation of Laws — Counter- 
feiting Collectors Certificate. 

[1. The certificate which the supervisor (or 
collector) is required by the 41st section of the 
act of March 2, 1799 (1 Stat. 659), to give to the 
importer of distilled spirits, to accompany the 
cask, as evidence that the same has been law- 
fully imported, is an "official document grant- 
ed by the collector," within the meaning of the 
19th section of the crimes act of 1825 (4 Stat. 
120), which makes it a felony to forge or coun- 
terfeit such documents.] 

[2. The provision of the statute that the cer- 
tificate is to be "numbered, signed, and deliver- 



ed" by the collector, and "filled up and counter- 
signed" by the inspector, does not require that 
the collector shall affix his manual signature, 
and the instrument may be the subject of for- 
gery, although his signature was printed.] 

[3. But even if an original paper, executed 
with printed signatures, would not be good un- 
der the statute, yet, as it purports to be a 
genuine certificate, it would still be a felony,, 
under the terms of the crimes act, to counterfeit 
it.] 

BETTS, District Judge. To an indictment 
under the 19th section of the crimes act of 
March 3, 1825, the defendant, Raphael Schoy- 
er, demurs generally. On the argument two 
principal grounds were taken in support of the 
demurrer: (1) That the instrument set forth, 
appears upon the indictment not to have been 
signed and granted by the collector, and is- 
therefore void; and (2) that if properly issued, 
the indictment shows the original, which it 
purports to represent, was of no value, and 
could not be legally the subject of a forgery. 
The instrument is the special certificate re- 
quired by the 41st section of the act of March 
2, 1799, to be given the proprietor, importer, 
or consignee of any distilled spirits, to ac- 
company each cask, &c, wherever the same 
may be sent within the limits of the United 
States, as evidence that the same have been 
lawfully imported. By the 42d section it is 
enacted, that the supervisors of the several 
districts shall provide blank certificates under 
such checks and devices as shall be prescribed 
by the proper officers of the treasury, and 
shall number, sign, and deliver the same to 
the officers who may perform the duties of 
inspectors of the revenue, for the several 
ports in their respective districts; which 
blank certificates shall be filled up and coun- 
tersigned by the inspectors of the revenue 
aforesaid, &c. No distinct officer of the rev- 
enue seems to have been created by the acts 
of congress under the name of "supervisor," 
but the act of March 3, 1S03, seems to recog- 
nize the existence of such officer in authoriz- 
ing the president to attach his duties to any 
other officer of the United States within such 
district (3 Laws [Bior. & D.] 560 [2 Stat. 243]), 
and it is to be assumed, under the pleadings, 
that the collector was duly empowered to 
perform those duties. 

The indictment alleges the certificate in 
question to have been granted by the col- 
lector by virtue of his office, in the particular 
form set forth, the signatures to which are 
"Edward Curtis, Collector, per N. Olcott," 
and countersigned "William Taggard, Inspec- 
tor, by W. R. Grey," and the names of the 
collector and inspector, it is admitted, were 
printed, and not written by those officers 
themselves. The 19th section of the act of 
1825 makes it felony to falsely make, forge, 
or counterfeit, &c, any instrument in imita- 
tion of, or purporting to be (amongst many 
others designated), a permit, debenture, or 
other official document, granted by any col- 
leetor or other officer or the customs by virtue 
of his or their office. This is clearly an ofii- 
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cial document, granted under the requirement 
of the law, and one which must accompany 
the cask, and to which it applies as evidence 
that the same has been lawfully imported. 
It is quite unnecessary to consider whether 
counterfeiting such an instrument would be 
forgery at common law for the want of any 
intrinsic value in the genuine document, be- 
cause the legislature here have created and 
denned the offence, and made it felony to 
falsify an official document of this character, 
without respect to any fraudulent intent in 
the act Congress perceived a mischief, which 
it deemed important to suppress, in the simu- 
lation of its official documents, and has de- 
clared such acts felony, whether accompanied 
by a fraudulent use of them, or attempt or 
intent to use them. 

The averments in the indictment are fully 
sufficient to bring this case within the de- 
scription of offence given in the act of con- 
gress, and must be held sufficient on general 
demurrer (Archb. Cr. PL 27, 28; 1 Chit. Cr. 
Law, 231, 232; Fost Crown Law, 424), if 
the instrument was so executed as to become 
an official" document [U. S. v. Turner] 7 Pet. 
[32 XL S.] 132. The last point is not without 
its difficulties. The certificate is to be "num- 
bered, signed, and delivered" by the collector, 
and "filled up and countersigned" by the in- 
spector. In ordinary acceptation, when a pa- 
per is required to be signed officially or by 
an individual, the manual signature of the 
person indicated is understood to be neces- 
sary. Letters patent must be signed by the 
president of the United States. Cutting v. 
Myers [Case No. 3,520]. The more modern 
decisions in England hold that wills must be 
subscribed by the testator (1 Wils. 313; 2 
Ball & B. 104; 2 Ves., Sr., 459; 1 Ves., Jr., 
11; 17 Ves. 458; 18 Ves. 175\ though seal- 
ing has been sometimes regarded sufficient (1 
Show. 6S; 2 Strange, 764); and in Lemayne 
v. Stanley, 3 Lev. 1, it was held that it was 
a sufficient signature to a will for the testator 
to stamp his name thereto. 

The word "subscribe" in the statute of wills 
or frauds has never been construed to require 
the actual writing of the name of the party 
with his own hand; making his mark or cross 
is held a sufficient signature (8 Ves. 185, 504); 
and undoubtedly directing another to write 
his name, and then publishing and declaring 
the instrument, would constitute a valid sub- 
scription (Rex v. Inhabitants of Longnor, 1 
Nev. & M. 576). And also the direct acknowl- 
edgment of a testator or grantor of the sig- 
nature to a will or instrument in writing is 
sufficient evidence of the authenticity of the 
signature, without proving the subscription 
to have been actually made by him. 2 Rev. 
St. p. 63, § 40; 2 Starkie, Bv. 228; Greenl. 
Ev. § 569, note 4. This statute should not be 
construed with any severer restrictions than 
are applied to the statute of wills, for it has 
reference to the transaction of the current 
business at a custom house, where calls for I 
1:7fed.cas. — 62 



papers of this character may be exceedingly 
multifarious, and, if to be actually executed 
by the collector, might divert to that object a 
great portion of his time. Although the stat- 
ute calls for attestation of the document by 
signing it, yet the certificate takes its effect 
and operation from being granted by the 
proper officers, and the terms of the statute 
would very reasonably, therefore, cover any 
act of the officers recognizing and acknowl- 
edging the validity of the certifi«ate, and make 
it equivalent to proof of subscription. The 
collector is by the statute required to num- 
ber, sign, and deliver the certificate to the 
inspector, &c, and the "blanks shall be filled 
up and countersigned by the inspector," &c. 
No doubt could be entertained that the law 
would be complied with if the collector had 
the numbering and delivering of the certificate 
made by a clerk, without any participation of 
his in those particulars, or if the inspector 
also had the blanks filled by another than him- 
self; yet the language of the statute enjoined 
these services in exactly the same terms as 
that of signing and countersigning. 

I am of opinion that a signature, written 
or printed, recognized and acknowledged by 
those officers as their own, is a sufficient sign- 
ing and countersigning of the certificates to 
satisfy the requirement of the act, and that 
accordingly the instrument is valid, and opera- 
tive as an official document But further, if 
an original paper so executed be not good 
under the statute, it yet purports to be a 
genuine certificate, and, within the case of U. 
S. v. Turner, 7 Pet. [32 U. S.] 132, the de- 
fendant would commit a felony by fabricating 
or attempting to pass it The indictment 
charges the false making and counterfeiting, 
and the uttering, and attempting to utter, 
the forged certificate, knowing it to be forged, 
and purporting to be an official document 
granted by the collector of customs of this 
district, and on general demurrer I hold these 
allegations sufficient Judgment is according- 
ly rendered against the demurrer, with order 
that the defendant plead to the indictment 

[See Case No. 16,232.] 



Case Ho. 16,333. 

UNITED STATES v. SCHROEDER. 

[14 Blatchf. 344.] i 

Circuit Court, S. D. New York. Oct 29, 1877. 

fedekal convicts in state jails— commutation 
of Sentence— State Laws. 

1. The sentence of a convicted prisoner, sen- 
tenced to he imprisoned for twelve months, 
did not fix the place of confinement The sen- 
tence was executed in Ludlow street jail. Ten 
months of the term having expired, the prison- 
er applied for his discharge, on the ground that, 
under the act of March 3d, 1875 (18 Stat. 
479), he was entitled to a deduction of five days 

i [Reported hy Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 
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during every month: Held, that, as the state 
of New York had a system of commutation for 
its own prisoners, the deduction could not he 
allowed. 
[Cited in Re Terry, 37 Fed. 652; XL S. v. 

Goujon, 39 Fed. 774; Re Deering, 60 Fed. 

267J 

2. The prisoner would be entitled, under sec- 
tion 5543 of the Revised Statutes, to the de- 
duction of one month, there allowed, on the cer- 
tificate and approval required by that section. 

[Cited in Re Deering, 60 Fed. 267.] 

Benjamin B. Foster, Asst XJ. S. Dist Atty. 
Byron A. Cohen, for defendant 

BENEDICT, District Judge. The prisoner, 
upon conviction, was sentenced to be impris- 
oned for twelve months. The sentence, as 
has been usual in this district, did not fix 
the place of confinement, and, accordingly, 
the sentence has been executed in Ludlow 
street jail, that jail being the one hitherto 
used for the temporary confinement of pris- 
oners in this district Ten months of the 
term of imprisonment having expired, the 
prisoner now applies to be discharged, upon 
the ground, that, by virtue of the act of 
March 3d, 1875 (18 Stat 479), he is entitled 
to a deduction from the time of his imprison- 
ment of five days during every month, no 
eharge of misconduct having been sustained 
against him during his imprisonment An 
examination of the terms of the act of 
March 3d, 1875, shows, that the deduction 
there provided for can be allowed only to 
persons confined in a state which has no sys- 
tem of commutation for its own prisoners. 
The state of New York has a system of com- 
mutation for its own prisoners (Laws 1863, 
c. 415, and Laws 1864, c. 321), and therefore, 
the deduction of five days per month, pre- 
scribed by the act of 1875, cannot be allowed. 
The fact that the state system of commu- 
tation does not allow any deduction to pris- 
oners confined in jails does not affect the 
question. There is still a state system of 
commutation, and the fact of the existence 
of such a system takes the case out of the 
scope of the act of 1875, without regard to 
the particular provisions of that system. 

To avoid a second application, I may say, 
that, although the prisoner is not entitled, 
to the deduction allowed by the act of 1875, 
I am of the opinion he will be entitled to the 
deduction of one month, allowed by section 
5543 of the Revised Statutes, upon the cer- 
tificate and approval required by that sec- 
tion. The words, "state jail or penitentiary," 
used in that section, are not to be considered 
as intended to limit the provision to jails 
supported by the state at large, if, in any 
state, there are such jails, as distinguished 
from the common jails kept by the counties 
of the state, by virtue of state laws. They 
refer to the jails and penitentiaries within 
a state, whether state, city or county insti- 
tutions, which are permitted by the state to 
be used for the confinement of the prison- 



ers of the United States. Laws N. Y. 1847, 
c. 460, § 16. Ludlow street jail in the city 
of New York, is, therefore, a state jail, with- 
in the meaning of section 5543. 



Case Wo. 16,334. 

UNITED STATES v. SCHULER, 

[6 McLean, 28.] i 

Circuit Court D. Michigan. June Term, 1853. 

Public Lands— Removal of Timber— Indictment 
— coxstkl'ction of statute. 

1. The indictment charged the defendant with 
being employed in "removing from lands of 
the United States, at the mouth of the river 
Muskegon, in the county of Ottawa, and district 
of Michigan, a large amount of timber, to wit: 
one hundred thousand shingles and twenty 
cords of shingle bolts." The court held this 
description too vague and uncertain. That the 
locality of the trespass was inseparably connect- 
ed with the offense, and the particular section 
or quarter section of the public domain must be 
stated, so as to protect the defendant from an- 
other trial, for the same offense, more partic- 
ularly described according to the designations 
of the public survey. That the question was 
not one of jurisdiction; but pertained to the 
statutory description of the offense. 

2. That the United States, as a great land 
proprietor, had the public lands officially sur- 
veyed, platted and designated, by fixed ranges, 
townships, sections, and quarter sections. 
These divisions were of record, and notorious, 
and the defendant was entitled to such a par- 
ticular description that he might be apprised of 
what trespass he was called upon to defend. 
The mouth of the Muskegon might embrace 
more or less of the land of the United States, 
and comprehend townships or counties. The 
being "employed in removing timber from the 
lands of the United States," had reference to 
the well known and legally designated parts 
of the public survey, by which the national do- 
main, other than that reserved, was purcnased 
and sold. 

3. The statute under which the indictment 
was found, constitutes part of the land law of 
the United States, and was designed for the 
protection and the preservation of both classes 
of the national domain by severe penalties. The 
term "other land" in the statute, has reference 
to its surveyed divisions, and contemplates the 
lands known and described in the public sur- 
veys as distinct from those reserved for naval 
purposes. The one was held for a special ob- 
ject; the other, by various enactments as trus- 
tee for subsequent purchasers. 

[Cited in U. S. v. Garretson, 42 Fed. 25.] 

4. The term "oiher lands" being general, and 
the intention manifestly requiring a specific ap- 
plication, in order to charge the particular of- 
fense, a particular description was necessary as 
to place. The general language, "lands of the 
United States," not sufficient, as descriptive of 
the offense. 

5. The term "timber" in the statute, signi- 
fies, the standing and the felled trees prepared 
for transportation to a vessel or saw-mill, such 
as saw logs, or lumber in bulk; but does not em- 
brace any article manufactured from the tree, 
as shingles or boards. The trees are those, 
the wood of which is generally used in ship 
and house building. 

i [Reported by Hon. John McLean. Circuit 
Justice,] 
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6. It is not necessary in an indictment for 
removal, to allege that the timber was re- 
moved from the land on which it was grown 
or from which it was cut. But it must be 
stated that it was removed from the lands of 
the United States, specially described according 
to the public survey. 

7. The allegation that the defendant know- 
ingly committed the act, is unnecessary. 

[Cited in U. S. v. Three Railroad Gars, Case 
No. 16,513.] 

Mr. Hand, U. S. Dist. Atty. 

WILKINS, District Judge. This indict- 
ment contains two counts. The first char- 
ges the defendant with "being employed," 
and the second with "aiding and assisting" 
in removing "timber from lands of the Unit- 
ed States." The description of the offense 
is in these words: "That George Schuler, 
late of the village of Muskegon, in the coun- 
ty of Ottawa, on the 20th of June, 1853, at 
the mouth of the river Muskegon aforesaid, 
was employed in removing from lands of the 
United States, a large amount of timber, to 
wit: one hundred thousand shingles and 
twenty cords of shingle bolts, the property 
of the United States, of the value of one 
thousand dollars." The description in the 
second count, is in the same words, with the 
exception as "to aiding and assisting in re- 
moving," instead of "being employed to re- 
move." 

The act of congress of March 2, 1831 [4 
Stat.' 472], entitled "An act to provide for 
the punishment of offenses committed in 
cutting, destroying, or removing live-oak and 
other timber or trees reserved for naval pur- 
poses" — defines the offense as follows: "If 
any person shall cut, or be employed in cut- 
ting, or shall remove or be employed in re- 
moving, or aid and assist in removing any 
live oak or red cedar trees, or other timber, 
from lands of the United States, with in- 
tent to export, dispose of, use, or employ the 
same in any manner whatsoever, other than 
for the use of the navy of the United States, 
the person so offending, on conviction there- 
of, shall, for every such offense, pay a fine 
not less than triple the value of the tree 
or trees, or timber so cut, destroyed, or re- 
moved, and be imprisoned not exceeding 
twelve months." 

Several reasons are assigned as causes of 
demurrer. We will notice them in the or- 
der in which they have been presented in 
the argument. 

I. It is objected that the offense is not 
described in either count with sufficient cer- 
tainty and precision. This objection, espe- 
cially, has reference to the locality of the 
trespass. It is not charged that the timber 
was removed from any designated portion 
of the public domain. The language is gen- 
eral, "from lands of the United States at the 
mouth of the river Muskegon aforesaid." 
"Where the locus in quo is so inseparably 
connected with the offense,— as in this stat- 



utory trespass upon the public lands,— such 
a description should be given, as would cer- 
tainly protect the defendant from a second 
trial for the same offense, in which the in- 
dictment contained a more particular de- 
scription as to township, range, section, or 
quarter section of land from which the logs 
were actually removed. It is not necessary 
to specify any of the political divisions of 
the state, merely as indicative of the juris- 
diction of this court. It is sufficient to al- 
lege, that the trespass was committed with- 
in the district. Such an allegation is all 
that is necessary in most of the cases triable 
in the United States court But this act of 
congress, (being part of the land law of the 
United States,) in the creation of this of- 
fense, had reference both to the naval res- 
ervation and the surveyed lands of the na- 
tional domain, with the intention of preserv- 
ing the timber on them from destruction, by 
the imposition of severe penalties. And the 
principal divisions and sub-divisions of the 
public surveys, being specially directed by 
statute, and of public record and notoriety, 
are unquestionably intended by the statu- 
tory language "other lands of the United 
States," in contradistinction to "the lands re- 
served." The usual fiction of "breaking the 
close" in actions or indictments, for trespass 
upon lands, or the necessary description in 
ejectment, is not designative of jurisdiction, 
but essentially descriptive of the particular 
property of the plaintiff on or concerning 
which the offense has been committed. The 
principle of the fiction is applicable to the 
indictment. The United States as a great 
land proprietor, for their preservation, pro- 
tection, and sale, has had the public lands 
officially surveyed, and by various agencies 
and functionaries has had platted off and 
designated by fixed boundaries and sections, 
the national domain. 

A description, then, omitting the materia] 
averment of the particular division from 
whence the timber was removed, is too 
vague and uncertain. A removal from a 
body of water, is not a removal from land. 
Such would not answer in an action for 
civil damages, much less then, in an indict- 
ment, which should be specially descriptive 
of the offense charged. An individual own- 
ing several parcels of land in the same town- 
ship and county, must specify in his action, 
with distinguishing certainty, which one of 
his farms has been injured by the trespass 
for which he seeks reparation. It would 
not do, to describe the same generally as by 
county or townships, where such description 
would not specify, and where specification 
was necessary. The "mouth" of a river may 
embrace for many miles land on either side, 
and the land adjacent may comprehend more 
townships than one, it may be more or less 
extensive, and the lands on its banks or 
borders be varied as to ownership. In a 
ease then, so seriously involving character, 
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property, and personal liberty, the defend- 
ant is entitled to a more specific accusation. 
The river Muskegon may water, and the 
county of Ottawa may comprehend a large 
extent of country, and such averment is no 
notice to a defendant, as to what particular 
tract of the lands of the United States, he is 
called upon to defend. It might as well be 
"the United States lands" in the county of 
Ottawa, or the "United States lands in the 
district of Michigan." No doubt, other lands 
are held in the county, and at the mouth of 
the river by individual owners, and so far, 
such description might generally distinguish 
the government lands from those entered at 
private sale. But the patent or deed, to an 
individual, of government lands, describes 
his purchase by the well known returns of 
survey, and the marks on the ground, and 
that which remains unsold is as well known 
and as easily ascertained. The defendant 
therefore should be apprised by the indict- 
ment of the particular subdivision to which 
the alleged offense attaches. It is not a ques- 
tion of jurisdiction that the venue settles, 
but a matter of essential description. 

A part of the statutory definition of the of- 
fense: material to be proved, and therefore 
material to be averred. 1 Stat 465; 4 Stat 
472; 5 Hill, 401; 3 Blackf. 193; 1 Chit. PL 
234; Cowper, 6S2; 3 Greenl. Ev. 12; U. S. 
v. Wilson [Case No. 16,730], The case of U. 
S. v. "Wilson [supra] does not conflict with 
this view. The offense was robbing the U. S. 
mail in the Eastern district of Pennsylvania. 
Not necessary to prove and therefore unnec- 
essary to aver particular locality, as essen- 
tially connected with the crime. But here the 
offense is not the destruction or removal of 
timber on wild land, not merely the removal 
of timber, belonging to the United States, but 
the destruction or removal of timber on and 
from the lands of the United States, and (with 
reference to prior enactments) from the sur- 
veyed lands of the United States. 

II. But it is urged by the government, that 
the description of the offense is of sufficient 
certainty, because such description is in the 
very words of the statute. The words of the 
statute are, "employed in removing any live 
oak, or red cedar trees, or other timber, from 
any other lands of the United States." The 
lands of the United States other than those 
designated and reserved for naval purposes, 
constitute the premises from which the tim- 
ber is removed, being employed in which, 
comprises the offense defined in the statute. 
What, then, are the essential words of the 
statute? Certainly those which signify the 
act, such as "employed in removing;" also its 
specific character "other timber," and also 
the place where the act was done, viz: "on 
other lands." By following, then, the precise 
words of the statute, is the offense so de- 
scribed as to apprise the defendant with suf- 
ficient certainty of the particular matter with 
which he is charged? If so, the description is 



sufficient, being in the words of the statute. 
But, if otherwise, if there be obscurity and 
uncertainty, the description is not sufficient, 
although the statute is followed in totis 
verbis. Such is the rule in [U. S. v. Gooding] 
12 Wheat. [25 U. S.] 460, the governing case. 
Mr. Justice Story, who gave the opinion of 
the court says: "That where an indictment 
follows the language of the creative statute,, 
it is as certain as the statute, and in general 
such certainty is sufficient;" but he further 
remarks: "There are cases where more par- 
ticularity is required, either from the obvious 
intention of the legislature, or from the ap- 
plication of known principles of law. Courts 
have thought such certainty not unreasonable 
or inconvenient," but "calculated to put the 
plea of autre fois acquit, or convict, fairly 
within the power of the defendant." "The 
course has been," observes the court, "to leave 
every class of cases to be decided very much 
upon its own peculiar circumstances." The 
case of U. S. v. Mills, 7 Pet. [32 U. SJ 138, 
does not conflict with this general rule and 
exception. And those cited from McLean, 
Mason and Gallison, would not modify, even 
if considered in conflict This court takes the 
law from the supreme court of the United 
States, and if the point in controversy has 
been there adjudicated and settled, it is un* 
necessary to waste time or strength in pro* 
tracted commentary upon either English or 
state authorities. "Ita lex scripta est," — the 
authority is conclusive, — so is the law, and the 
"stare decisis" of the supreme court is manda- 
tory. This case then establishes this rule, 
viz.:— That in statutory offenses the descrip- 
tion of the statute is to be followed, except 
where more particularity is required from its 
"obvious intention, and the application of 
known principles of law." Cases may arise, — 
cases have arisen, — where it would not be safe 
for the pleader to follow the statute; as for 
instance, where the statute uses general 
terms, which manifestly require a specific ap- 
plication, in order legally to charge the par- 
ticular offense. 

Now, what is the obvious intention of the 
statute of March 2, 1831, providing for the 
punishment of offenses, committed in cutting, 
destroying, or removing live-oak and other 
timber, or trees reserved for naval purposes? 
Its title and history exhibit its object— The 
provisions of the prior statute, exclusively 
protecting lands reserved from sale for naval 
purposes, were by this act extended to other 
lands, and measurably to other timber, than 
live-oak or red cedar. Protection and preser- 
vation of the surveyed landed dominion of 
the United States— whether north or south, 
whether growing timber or not;— preservation 
from spoliation of the surveyed lands, and 
keeping them, as ordained by Nature, attract- 
ive to purchasers, was the sole object and 
spirit of this amended and extended law. 
This is obvious from the consideration that 
the naval reservation and the unsurveyed. 
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lands, are not dedicated either to settlement 
or sale. Within the territorial limits of the 
United States, and acquired by treaty from 
the Indians, the unsurveyed dominions await 
legislative action, the further fostering care_ 
of the government, and the progress of popu- 
lation, in order to he appropriately redeemed 
from the obscurity and helplessness of the 
wilderness. Conceived, but not born— in em- 
bryo, but not legally in existence, they await 
the breath of law, to give them legal being 
and ensure them legal protection. The land 
law, for the punishment of this description 
of trespass, does not embrace the unsurveyed 
tracts of the public land. They may need 
such legislation, but it is not yet given. "When 
the act of 1831 was passed, the revenue aris- 
ing from the land sales, formed a prominent 
item in the treasury, and was an important 
object of national solicitude. Its annual in- 
crease by salutary legislation— holding forth 
inducements to the settler and purchaser, and 
its collection, were the leading motives of 
the land legislation for many years preced- 
ing. The government did not seek the preser- 
vation of the timber growing on its lands 
(with the single exception of the naval res- 
ervation,) with the motive of enhancing their 
value for ornament, or special use, or specula- 
tion, but singly with the view of inducing 
speedy sale and settlement, and preserving for 
the purchaser, at government price, the lands 
as they stood. If the evil then to be remedied 
by the statute was the spoliation of the sur- 
veyed lands; and the remedy to be applied 
the preservation, by sufficient penalties, of its 
valuable timber— if regard is to be had to this 
manifest intention, certainly, cutting timber 
on the surveyed United States lands, must 
necessarily be described with reference to 
their legal notorious divisions and subdivi- 
sions, indicated in statutes pari materia, and 
of public record. It is true, that cutting tim- 
ber on lands of the United States is the of- 
fense, in the words of the statute. But such 
description would not indicate on what part 
of the lands of the United States the trespass 
was committed. And as the lands of the 
United States are divided and subdivided— 
by official surveys and plats— the description 
required by the statute, and the "application 
of known principles of law" demand that the 
indictment should conform to a statutory des- 
ignation, exhibiting the range, township, sec- 
tion, and quarter section, on which the tres- 
pass was committed. This is not inconven- 
ient, certainly. This is not, certainly, unrea- 
sonable,— this is certainly calculated to "put 
the plea of former acquittal or conviction 
fairly within the power of the defendant." 
Should the defendant be acquitted, on a 
charge describing the cutting, or removing, 
on lands of the United States, at the mouth of 
a river, in a certain county and district, and 
be subsequently indicted for the same offense, 
describing the range, township, section, and 
quarter section, to what purpose could the 
record of the first case be evidence? The first 



description did not necessarily include or cov- 
er the latter, and without testimony establish- 
ing the fact, it could not be inferred. In the 
post office case, the offense defined was em- 
bezzling and secreting, and not stealing the 
particular enclosure. The breach of official 
trust was the offense. The descriptive words 
of the statute are all that are necessary. The 
name of the bank, or the genuineness of the 
note, is only necessary as to corroborative evi- 
dence, and may or may not be used in the in- 
dictment The article of value, if stated, is 
proved by the note taken; but the fact itself 
is not essential to establish the offense of em- 
bezzlement, neither is it necessary to describe 
the letter by its superscription. 

This statute itself, illustrates the point in 
consideration. For cutting down, or remov- 
ing naval timber, it would not be sufficient to 
state merely that the act was on lands of the 
United States; but on specific and reserved 
lands. So here; cutting on lands of the Unit- 
ed States would embrace the extent of the 
venue or jurisdiction, and leave the defendant 
on a wide sea, without chart or compass, to 
direct him to what .particular trespass he 
must apply his defense. The court considers 
that the land law of the United States fur- 
nishes the chart, and that the government 
must observe it in these prosecutions. 

III. But it is further objected to the suf- 
ficiency of this indictment, that it does not 
describe any offense whatever. The words 
of the statute are, "being employed in re- 
moving timber." In the indictment, the 
word "timber" is used with a videlieit, ex- 
plaining it to mean "shingles and shingle- 
bolts." This explanation is material, for 
without it, no charge is specially expressed. 
"Timber" is a generic term. The question 
then arises as to the interpretation of the 
word "timber." However the word may be 
used in common intercourse, or whatever 
construction has heretofore judicially been 
given to it, in connection with other legisla- 
tion, this court will be guided and controlled 
by the manifest intention of the legislature 
in its use, and the object of the act of con- 
gress. Unless the contrary clearly appears 
from the context, it will be presumed that 
the word was employed in its ordinary popu- 
lar sense. It is not the interpretation of an 
artistic or technical word, or a word of 
equivocal meaning. II is a word in common 
use, and has an enlarged or restricted sense, 
according to the connection in which it is 
employed. Keeping in view the spirit of the 
statute, the evil which it designed to pre- 
vent, and the remedy intended, looking to 
this and other statutes on the same subject, 
such an interpretation must be given to the 
word as will effect, and not defeat, the 
legislative will. As a generic term, it prop- 
erly signifies, only such trees as are used in 
building— either ships or dwellings. [U. S. 
v. Castillero] 2 Black [67 U. S.] 281; 1 
Orabbe, Heal Prop. § 20; 2 Burrell, Law 
Diet tit. "Timber." But its signification is 
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not limited to trees: it applies to the wood, 
or the particular form which the tree as- 
sumes when no longer growing or standing 
in the ground. Strictly speaking, a tree is 
that which is growing or standing in the 
ground whether alive or dead. There are 
dead and live trees, both standing. But 
when the trunk is severed from the root, and 
felled to the earth, it is no longer, properly 
speaking, a tree. It becomes timber or lum- 
ber, according to the use to which it can be 
applied. A forest of standing trees, if they 
can be appropriated to building, is called 
well timbered land, but loses that designa- 
tion, if swept to the earth by a tornado. 

The legislature is presumed to be acquaint- 
ed with the varied use of the word, and to 
have employed it in the statute, in an en- 
larged or a restrictive sense, according to its 
connection with the subject matter; thus, 
when used in the act of 1817, in the plural 
number, "red cedar timber," it signifies 
"standing or growing trees," and when in 
the 4th section, (prohibiting Its exportation,) 
it is used in the singular number, "timber," 
it evidently applies only to the tree cut down, 
' and prepared for transportation in ships. So 
that in the same act, according to its asso- 
ciation, does it bear two different significa- 
tions; one, enlarged— embracing the trees of 
the forest, as standing; and the other a re- 
stricted, special meaning, applying only to 
the use to which the wood can be appro- 
priated. And in the act of congress under 
consideration, the same varied use is made of 
the word. When the cutting is prohibited, 
it is synonymous with trees: "Cutting any 
other timber on—" i. e., felling them to the 
earth;— when removal is prohibited, remov- 
ing any other timber "from," it is applicable 
to the restricted sense of the trees being felled 
to the earth, and prepared by the labor of 
man, on the ground where cut for transporta- 
tion; and where the statute embodies both 
significations in the phrase "other timber, 
standing, growing and being." "Standing 
and growing" mean when alive as trees, 
erect in the earth; and "being" is applicable 
to their character, cut and ready for use. 
That this distinction exists in the statute, 
and was in the contemplation of the legisla- 
ture, seems evident from the use of the term 
in the second section, wherein the timber 
cut is used with reference to its being taken 
on board of a vessel. If cut, it was no longer 
a tree; if to be taken on board of a vessel, 
it is no longer a tree. Trees are not trans- 
ported in vessels from place to place; but 
timber is, and dropping the word tree, in 
this section, and using the word "timber" — 
in connection with "red cedar and live oak 
cut,"— leaves no doubt in my mind, in regard 
to the legislative use of the word in the first 
section, prohibiting the being "employed in re- 
moving any live oak or red cedar trees or other 
timber." In this connection it is employed 
to signify the felled trees, prepared for use 
and transportation, and embraces the various 



uses to which timber can be appropriated, 
either in ship or house building— whether 
pine logs, square pine timber, or any other 
form in which the cut trees are prepared, 
either for the saw mill or transportation. It 
was not the intention of the act of congress, 
to punish the removal of any article manu- 
factured from the timber cut upon the public 
lands; such as masts, bowsprits, oars, break- 
ers, casks, boards, tubs, buckets, barrows or 
hand-spikes; or, to pursue the felled tree as 
timber further than such preparation of the 
wood as was necessary for its transportation 
to the saw mill, or other place of manu- 
facture. Beyond such purpose the article 
became transmuted. Its nature and use 
changed. It was no longer timber. Its 
character as timber ceased when the labor 
of the lumberer eeased, and the art of the 
manufacturer commenced. When the article 
is once perfected for immediate use, it is 
only known by its appropriate name; and is 
no more timber than bread is flour, or flour, 
wheat, or mutton, sheep,— or beef, oxen;— 
and such also, are shingles, made of pine 
timber, because they are perfected by man's 
art for immediate use. We do not say that 
a dwelling is timbered, but shingled. 

Timber logs or timber bolts are brought 
* from the woodland and converted at the saw 
mill into boards, or scantling, or laths, or 
shingles; and the latter has a well known 
and fixed meaning, known to the legislature, 
and certainly never meant by their term 
"timber," in the act of 1831. It is true that 
"fat oxen" are provision and munitions of 
war, according to case cited from 2 Peters: 
there, the genus "provision" covers the 
species "oxen." But "provision" is not fat 
oxen— it may consist in something else; and 
here timber, as a genus, by no means includes 
a manufactured article, which does not bear 
to it the relation of a species. Timber is 
the genus of the various trees dedicated by 
custom to a particular use— such as the pine, 
the ash, the oak, the cedar, and the chestnut; 
but certainly not to the articles manufac- 
tured therefrom, or otherwise a frame build- 
ing might be considered a species of timber. 
But to make the antecedent terms in the 
statute limit the word to their specific char- 
acter as trees, would be unnecessary repeti- 
tion, and clearly defeat the object in view 
of inhibiting the principal evil designed to 
be prevented, viz., the illicit commerce be- 
tween the cutters and those who traded in 
timber cut Such was the object of the 
act of 1817, and with a like view the pro- 
visions of the law were extended to the 
whole surveyed national domain. The ques- 
tion, then, is not as to the popular meaning 
of the word, considered as trees growing, or 
as hewn logs in transitu to the saw mill; but 
its statutory signification; not its lexico- 
graphic, but its signification in the statute, 
and how it is here legislatively employed. 
And should such a construction be now giv- 
en, as to confine the penalty for removal of 
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trees, as such, the act would defeat itself. 
If applicable to trees only, the preservation 
of naval timber so earnestly desired by the 
government, would be extremely precarious; 
and if the word is used in its enlarged sense 
as to naval timber, it must have the same 
meaning when applied to other lands than 
naval lands. 

But it is further assigned as a cause of de- 
murrer, that more of the counts for remov- 
ing timber, aver that it was removed from 
lands on which it was grown and cut down. 
The charge is that the defendant was em- 
ployed in removing from lands of the United 
States. Now, if the indictment contains the 
proper averment specifying the lands by 
township, range, section, and quarter sec- 
tion, this statement would clearly indicate 
the character of the lands from which the 
timber was removed; and keeping the object 
of the statute in view, and interpreting the 
term "lands" as employed in the statute, to 
refer exclusively to the surveyed national 
domain, held forth by the government for 
entry and sale, in contradistinction to other 
real estate belonging to the general govern- 
ment, such as dockyards and arsenals, we 
must hold the charge contained in the indict- 
ment to be sufficient Taking timber from 
the United States arsenal without permis- 
sion, may or may not be a felony, according 
to the circumstances which surround the act; 
but it is not the offense described in this 
statute. Neither is it necessary to aver in 
the indictment that the timber was removed 
from the particular section of the United 
States lands where it was grown and cut 
Such a fact need not be proved, to support 
the specific accusation that the timber was 
removed from specific lands. The statute, 
with a view to preserve the lands from be- 
ing despoiled, has prohibited not only the 
cutting down, but the removal. The offenses 
are distinct. As to the former, such proof 
is necessarily connected with the cutting; for 
how could the charge be maintained, with- 
out the other fact being established, that 
the trees were growing or standing when 
felled? But to remove that which has been 
already cut down from section to section, 
and across section lines, either direct to the 
mill, or to an adjacent stream for floating, is 
another and a distinct offense, to be estab- 
lished by evidence showing the removal to 
be from that part of the public domain de- 
scribed. One offender may cut the timber, 
another may convey it across the section 
lines to a place of embarkation on the water, 
and if eventually removed from the United 
States lands appropriately described, the 
offense of removal, or being engaged in re- 
moving, is fully made out That the timber 
was not the timber of the United States is a 
matter of issue. But as Mr. Justice Story 
observes in the oft-cited Case of Gooding [12 
Wheat (25 U. S.) 4C0], the charge is "the 



precise language of the statute." "Em- 
ployed in removing timber from the lands of 
the- United States," communicates to the ac- 
cused a definite accusation, by which he can- 
not be misled, and is unequivocally stated, so 
as to apprise him of the offense charged and 
what he is to defend. Here the particularity 
required as to the locus in quo is not neces- 
sary; and the ruling of the supreme court 
in the Case of Gooding is directly applicable. 

Another exception is taken to the form of 
the indictment apparently involving the in- 
tention, with which the alleged criminal act 
was committed. It is not stated in the in- 
dictment that the act was knowingly com- 
mitted. The statute does not require such 
an averment If the defendant was employed 
as charged, he must have known the charac- 
ter in which he acted, and the business 
about which he was engaged. Besides, the 
offense described in the 2d section of the 
law clearly shows the intention of the legis- 
lature, that, in the case of freighting a vessel 
with this timber, the guilty knowledge must 
be established against the owner or captain; 
while such proof is not required in the 
offenses described in the 1st section, but the 
fact will be presumed, leaving to the defense 
to rebut such presumption by evidence show- 
ing mistake, ignorance of the section lines, 
and that the trespass was committed under 
the well-grounded belief that the timber re- 
moved was timber removed from other lands 
than those of the United States. It may be 
otherwise as to the omission of such terms as 
would exhibit the unlawfulness of the act, 
but that point is held under advisement and 
until further argument, as it is involved in 
the motion in arrest of judgment in the ease 
of Thompson. 

I have thus carefully considered the points 
presented in the unusually protracted argu- 
ment as to the validity of these indictments. 
It is much to be regretted that demurrers 
were not interposed at an earlier period, be- 
fore jurors and witnesses were brought to 
attend this court Not only would it have 
been expedient for the interests of the gov- 
ernment, but more satisfactory to the court 
called upon to decide grave questions of law, 
during the progress of its session, with a 
jury, and parties, and witnesses awaiting its 
action. Such should not be the case, and 
where causes of a criminal character are 
hereafter continued from one term to anoth- 
er, with the opportunity in the interval of 
presenting the law involved by demurrer, 
the court will not permit while a jury is in 
attendance, the objections to the indictment 
in this form to be discussed, but will compel 
defendants to proceed to trial, and reserve 
for the action of the court, after verdict, all 
considerations involving the construction of 
statutes, or the sufficiency of the pleading. 

In the case of George Schuler and Paul H. 
Howard, the demurrer is sustained. 
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Case 35To. 16,335. 

UNITED STATES v. SCHUMANN. 

[2 Abb. U. S. 523; i 7 Sawy. 439.] 

Circuit Court, D. California. 1866. 

Criminal Procedure — Powers of United States 

District-Attorney — Of United States 

Commissioners. 

1. The district-attorney of the United States 
has no absolute power to dismiss a criminal 
charge while an examination of the accused is 
proceeding before a commissioner. 

[Cited in U. S. v. Ebbs, 10 Fed. 373, 49 Fed. 
152.] 

2. After indictment found, and before trial 
commenced, the district-attorney has absolute 
power to enter a nolle prosequi. But while the 
charge is under examination, either before a 
commissioner or the grand jury, he attends only 
as counsel of the government, to present the 
evidence against the accused; and has no 
control over the course to be pursued. 

[Cited in U. S. v. Ebbs, 10 Fed. 373, 49 Fed. 
152.] 

3. The powers and duties of commissioners, 
in criminal cases, — explained. 

[Cited in U. S. v. Scroggins, Case No. 16,- 
244.] 

Question certified for the opinion of the 
court by a United States commissioner. One 
Schumann, having been brought before a 
United States commissioner at the city of 
San Francisco, for examination upon a 
charge of having committed a public offense 
against the laws of the United States, the 
district-attorney proposed, before the exam- 
ination was completed, to dismiss the pro- 
ceeding. Tbe commissioner applied to 
Judges FIELD and HOFFMAN, then hold- 
ing the circuit court, for their opinion as to 
the power of the district-attorney to do so. 
The following opinion was rendered in an- 
swer to this question. 

Before FIELD, Circuit Justice, and HOFF- 
MAN, District Judge. 

FIELD, Circuit Justice. We have looked 
into the question upon which the commis- 
sioner has asked the opinion of the court 
as to the control of the district-attorney over 
criminal proceedings pending before him; 
and will briefly state the conclusion we have 
reached. The district-attorney, we are in- 
formed, asserts an absolute right to dismiss 
any criminal proceedings before the com- 
missioner both before and after the examin- 
ation of the accused. The commissioner, on 
the other hand, denies such control, and in- 
sists that his authority is independent of 
any action of the district-attorney, and is to 
be exercised in all cases as his judgment 
may dictate upon the evidence presented. 

The office of commissioner was created by 
the act of February 20, 1812, and his duties 
were at first limited to taking acknowledg- 
ments of bail and affidavits. By several 
subsequent acts his powers have been great- 

1 [Reported by Benjamin Vaughan Abbott, 
Esq., and here reprinted by permission.] 



ly enlarged. Among other things, he is in- 
vested with all the authority to arrest, im- 
prison, or bail offenders against the laws of 
the United States, which any justice of the 
peace or other magistrate of any of the 
United States can exercise under the thirty- 
third section of the judiciary act of 1789 [1 
Stat 91], That section provides that "for 
any crime or offense against the United 
States, the offender may, by any justice or 
judge of the United, States, or by any jus- 
tice of the peace or other magistrate of any 
of the United States where he may be found, 
agreeably to the usual mode of process 
against offenders in such state, and at the 
expense of the United States, be arrested, 
imprisoned, or bailed, as the ease may be, 
for trial before such court of the United 
States as by this act has cognizance of the 
offense." The same act also authorizes the 
commissioner, upon any hearing before him, 
when the offense is charged to have been 
committed on the high seas, or elsewhere 
within the admiralty and maritime juris- 
diction of the United States, in his discre- 
tion, to require a recognizance from witness- 
es for their appearance at the trial. He is 
thus made a magistrate of the government, 
exercising functions of the highest impor- 
tance to the administration of justice. He 
is an examining and committing magistrate, 
bound to hear all complaints of the commis- 
sion of any public offense against the laws 
of the United States in his district, to cause 
the offender to be arrested, to examine into ' 
the matters charged, to summon witnesses 
for the government and for the accused; 
and to commit for trial or to discharge from 
arrest according as the evidence tends or 
fails to support the accusation. For the 
faithful discharge of his duty in these par- 
ticulars he alone is accountable. He has no 
divided responsibility with any other officer 
of tbe government; nor is he subject to any 
other's control. The district-attorney may 
appear before the commissioner, and attend 
to the presentation of the evidence — but in 
that position he is only counsel of the gov- 
ernment; he cannot direct what finding the 
magistrate shall make, nor what course he 
shall pursue. The magistrate will, indeed, 
in any case, hesitate to continue an investi- 
gation after the prosecution has been aban- 
doned by the legal officer of the government. 
Still, there may be cases where he will be 
justified, and more, bound to take such a 
course. While the charge is under investi- 
gation, before either the commissioner or the 
grand jury, the district-attorney has no ab- 
solute power over the case. His duty re- 
quires him to attend the sessions of the 
grand jury; to advise that body of the law 
upon points desired; to examine witnesses; 
and, when directed, to draw indictments. 
But he cannot control the action of that 
body, and, by declaring that the govern- 
ment will not prosecute any particular case, 
prevent its consideration. The duty of that 
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Ijody is to inquire into all matters charged 
to tie offenses against the United States, 
•committed or triable in the district, and its 
power is in this respect unlimited. It is 
only at a later stage of the proceedings that 
the prosecution comes entirely under the di- 
rection of the district-attorney. After in- 
dictment found and until trial commenced, 
his authority may he said to be absolute. 
He can then abandon the prosecution at his 
pleasure. He can enter a nolle prosequi, 
even without the consent of the court. He 
■can do this before the arraignment of the 
accused; or he may do it after issue joined; 
he can do it at any time until the jury is 
impanneled; and after the trial has com- 
menced he can do it with the consent of the 
defendant. Having power to this extent 
■over the prosecution after indictment found, 
it might seem to be a matter of little prac- 
tical importance, whether the proceedings 
terminate at his instance before the commis- 
sioner, or subsequently by a nolle prosequi 
"before the court. 

But the question is not as to what course 
the prosecuting attorney of the government 
may subsequently pursue in case his direc- 
tion to the commissioner is disregarded, but 
how far that officer is bound to act upon the 
■direction; and we are clear that he must 
act upon his own judgment of the law and 
■evidence, and not upon that of any other 
person. And it is important that each offi- 
cer of the government should take his appro- 
priate share of responsibility, without refer- 
ence to the possible action of others. 
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UNITED STATES v. SOHUMENANT. 

[Cited in Cully v. Baltimore & O. R. Co., 
Case No. 3,466. Nowhere reported; probably 
no opinion delivered.] 



Case ]STo. 16,337. 

UNITED STATES v. -SCHWARTZ. 

[4 Cranch, C. C. 160.] i 

Circuit Court, District of Columbia. May 
Term, 1831. 

Obstruction op Private "Ways — Indictment — 
Public Roads. 

1. The obstruction of a way laid out for the 
accommodation of the owners of certain lots, 
by the original proprietor thereof, and not as a 
common highway, is not properly the subject of 
indictment; and the circumstance that the pub- 
lic might pass over a road does not make it a 
public road, although laid off and dedicated by 
the original owner of the land as a public 
road, and ever since used as such. 

i [Reported by Hon. "William Cranch, Chief 
Judge.] 
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2. There can be no public road in the county 
of Washington, D. C., out of the cities and 
towns, unless it be recorded as such in this 
court or the levy court, 

[Followed in U. S. v. Emery, Case No. 15,- 
052.] 

Conrad Schwartz was indicted for obstruct- 
ing a public highway. 

Mr. Key, for defendant, contended that it 
was only a private way for the accommoda- 
tion of those who purchased lots of General 
Forrest. There can be no highway in Mary- 
land unless it be of record, and to be repaired 
by the county; and he cited Act Md. 1785, 
c. 49, respecting private ways (3 Har. & J. 
436), and Act Md. 1704, c. 21, for the mark- 
ing and recording of public roads. 

Mr. Swann, for the United States, contra, 
cited Rex v. Lloyd, 1 Camp. 260; Daniel v. 
North, 11 East, 375; and 1 Hawk. P. C. 366. 

Several deeds were produced, and read to 
the jury, from General Forrest to sundry per- 
sons, bounded by this road, calling it a public 
road, as laid out by Archibald Orme. 

THE COURT (THRUSTON, Circuit Judge, 
contra) instructed the jury, at the prayer of 
the defendant's counsel, that if they should 
be satisfied by the evidence, that the road 
was laid out or reserved by General For- 
rest, in selling out the lots of his land, as a 
road for the accommodation of the lot-hold- 
ers under his sales, and not as a common 
highway, then the obstructing of the road 
is not properly the subject of indictment. 
And further, that if they should be satisfied 
by the evidence, that the road was "intended 
and laid out by General Forrest for the ac- 
commodation of the lot-holders who pur- 
chased under him, then the circumstance 
that the public might pass over it, does not 
make it a public road. 

Mr. Swann then prayed the court to in- 
struct the jury, that if they should be of 
opinion that it was laid off and dedicated by 
U. Forrest, the original owner of the lands 
through which the said road passed, as a 
public road, and has been, ever since, used 
as such, then it would be competent for the 
jury to consider it a public road and common 
highway. 

But THE COURT (THURSTON, Circuit 
Judge, contra) refused to give that instruc- 
tion; but instructed the jury that there could 
be no public road in this county, out of the 
cities and towns, unless it be recorded as 
such in this court or the levy court. Sec 
Act Md. 1704, e. 21. 

Verdict for the defendant 
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UNITED STATES v. The SCIENCE. 
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Case No. 16,239. 

UNITED STATES v. The SCIENCE. 

[20 Leg. Int. 68; i 2 Pittsb. Rep. 446; 5 Phila. 

257; 10 Pittsb. Leg. J. 203; 11 

Pittsb. Leg. J. 3-9.] 

District Court, W. D. Pennsylvania. Jan. 10, 
1863. 

Navigation of Steam Vessels— Safety of Pas- 
sengers— Licensed Pilots on Ohio Rivek 
— Violation of Statute. 

1. The act of congress of August 30, 1852 
[10 Stat. 61], providing for the better security 
of the lives of passengers on board of vessels, 
propelled in whole or in part by steam, re- 
quires that every one connected with the navi- 
gation of such vessels, whether upon the riv- 
ers, the lakes or the ocean, be held to the strict- 
est accountability. 

2. A vessel, with passengers, navigating be- 
tween ports so distant from each other as Pitts- 
burg and Gallipolis on the Ohio river, having 
but one licensed pilot on board, the captain act- 
ing also as pilot, has not the "complement" of 
licensed pilots required by the act. 

3. If the captain of the boat is deprived of 
his "complement" of pilots, during a voyage, 
without his consent, fault or collusion, the de- 
ficiency may be temporarily supplied, until 
others, licensed, can be obtained. 

4. But he has no right to begin a new voy- 
age and imperii the lives of passengers, by ar- 
rogating to himself the knowledge and responsi- 
bility of licensed pilots, whose function alone 
in the navigation of the vessel the law recog- 
nizes. 

5. If he does so he incurs himself the penal- 
ty of §100, imposed by the act of August 30, 
1852, besides subjecting his boat and its own- 
ers, under a proceeding in admiralty, to the 
penalty of $500, under the 1st section of the 
act of July 7, 1838 [5 Stat. 304]. 

[Cited in Pollock v. The Sea Bird, 3 Fed. 
576.] 

In admiralty. 

M'CANDLESS, District Judge. This is a 
libel in rem upon information of the United 
States district attorney, against the steam- 
boat Science, for a violation of the act of con- 
gress of August 30, 1S32, which provides for 
the better security of the lives of passengers 
on board of vessels propelled in whole or in 
part by steam. It is charged that the said 
steamboat did carry passengers on the Ohio 
river, from Gallipolis to Pittsburg, and from 
Pittsburg to Gallipolis and intervening places, 
and did leave the ports of Pittsburg and Gal- 
lipolis with passengers to perform her said 
voyages, without a complement of pilots duly 
licensed by the inspectors, as required by the 
said act of congress, and did perform said 
voyage without said complement of licensed 
pilots; and it is further charged that Wm. 
Reno, the master of said vessel, who is not 
a licensed pilot, did perform the duties of one 
of the pilots, and did assist in navigating 
said vessel on said voyages. The allegations 
in the libel being denied by the answer, we 
must look to the proofs to ascertain whether 
they have been sustained. It appears from 

i [Reprinted from 20 Leg. Int. 68, by permis- 
sion.] 



these, that, in the month of April last, this- 
boat commanded "by Wm. Reno, left the port 
of Pittsburg for Gallipolis with two pilots, 
and that at Gallipolis, one of them was dis- 
charged for drunkenness; that the other pilot 
and the captain navigated the boat back to> 
Pittsburg, and, on their way up, stopped at 
JMoro Castle, to procure the services of a pilot 
named Stewart. He could not go, but told 
the captain if he would call on his way down 
he would enter his service. On his return, 
Stewart did go on board, and with Kerr, the- 
other regularly licensed pilot, took the boat 
to Portsmouth, and back to Pittsburg. At 
Pittsburg, Stewart stated that his license was 
about expiring and that he would have to go 
to Cincinnati to renew it. He made the voy- 
age again from Pittsburg to Gallipolis, and 
back to Long Bottom or Horo Castle, where 
he left the boat, and, failing to make the con- 
nection with her, either at Pittsburg or Moro 
Castle, he never returned to her service. The 
trips made by the boat after the discharge of 
Franklin Reno, and before the employment of 
Stewart, and after Stewart left and before 
Skaggs was employed, were made by Kerr,, 
a regularly licensed pilot, and Wm. Reno, 
who had no license, operating the wheel 
which guides the vessel. Here is a plain in- 
fraction of the act of congress, for there was 
not a "complement" of licensed pilots, to nav- 
igate a vessel whose trips were between ports 
so distant from each other. 

Although the act imposes a penalty upon 
those who employ or are employed as unli- 
censed pilots, yet the very first section of this 
act of 1852 provides that if any such vessel 
shall be navigated, with passengers on board, 
without complying with the terms of this act, 
the owners thereof and the vessel itself shall 
be subjeet to the penalties contained in the- 
second section of the act to which this is an 
amendment. It only remains to inquire what 
are the provisions of this section of the act 
of July 7, 1838, to which we are referred for 
the penalty. It declares that "for each and 
every violation of this section, the owner or 
owners of said vessel shall forfeit and pay to 
the United States the sum of five hundred 
dollars, one-half for the use of the informer, 
and for which sum or sums the steamboat or 
vessel so engaged shall be liable, and may be 
seized and proceeded against, summarily, by 
way of libel, in any district court of the 
United States having jurisdiction of the of- 
fence." If the captain of the boat is de- 
prived of his "complement" of pilots, during- 
a voyage, without his consent, fault or collu- 
sion, the deficiency may be temporarily sup- 
plied until others, licensed, can be obtained. 
But he has no right to begin a new voyage 
and imperil the lives of passengers for whose 
security this act was passed, by arrogating 
to himself the knowledge and responsibility 
of licensed pilots, whose function alone, in 
the navigation of the vessel, the law recog- 
nizes. If he does so, he incurs a penalty him- 
self, besides subjecting his boat and its own- 
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ers to this proceeding in admiralty. The 
lives of passengers are of more importance 
than the loss to the purses of the owners by 
the lapse of a single trip. The latter may he 
repaired, the former cannot, and every one 
connected with the navigation of boats pro- 
pelled in whole or in part by steam, whether 
upon the rivers, the lakes or the ocean, 
should he held to the strictest accountability. 
And as one of the surest ways to reach them, 
congress wisely provided that the vessel and 
its owners should be responsible for any 
breach of the law. This act of congress is 
a great public protection. Its value can only 
be estimated by the number of lives it has 
saved. In passing it, congress designed to 
require from all the officers connected with 
the management of the vessel, the utmost 
vigilance. The pilot, guiding the boat by 
his bell, commands the engineer. If the pilot 
is uninstructed, has not passed an examina- 
tion, or in the words of the act of congress, 
"is not "licensed," the vessel, cargo and pas- 
sengers, at midnight or midway, may all go 
to the bottom. Of what consequence are ex- 
cuses, under such circumstances, to the own- 
ers of the boat, to the consignors or con- 
signees, or to the families whose friends have 
been lost? Unfriendly as this law seemed at 
the beginning to those peculiarly affected by 
its provisions, time, and its proper adminis- 
tration by the supervising and local inspec- 
tors, have magnified its value and developed 
its wisdom. The courts should see that it is 
rigorously executed; and while I sit here, no 
trivial or pecuniary considerations shall be 
admitted as reasons for a refusal to comply 
with its just and wise conclusions. 

The steamboat Science is condemned, to be 
released upon the payment of §500, and the 
costs of this libel. Decree accordingly. 



Case Wo. 16,340. 

UNITED STATES v. The SCIOTA. 

[5 West. Law Month. 29.] 

District Court, N. D. New York. June 4, 1862. 

Shipping — License and Enrollment — Sale to 
Foreigner— Violation of Regulations— For- 
feiture — Construction of Statutes. 

[1. The provision in the third section of the 
act of 1831 (4 Stat. 487, which regulates the 
foreign and coasting trade on the northern, 
northeastern, and northwestern frontiers) au- 
thorizing vessels not registered, but merely 
licensed and enroled for the coasting trade and 
fisheries, to engage in foreign commerce, with- 
out a certificate of registry, provided, however, 
that in all other respects they shall be liable 
"to the rules regulations and penalties, now in 
force relating to registered vessels," etc., does 
not render applicable to such licensed and en- 
rolled vessels the provision in the sixteenth sec- 
tion of act of 1792 (1 Stat 295, which relates 
only to registered vessels) declaring a forfeiture 
of any vessel sold or transferred to a foreigner, 
unless such sale or transfer is made known by 
delivering up to the collector the certificate of 
registry within seven days from such sale or 
transfer. A provision for a forfeiture should 
not be imported into a statute by construction.] 



[2. A vessel which has been enrolled and 
licensed under the act of 1831, but whose license 
has become void by reason of a subsequent sale, 
is no longer a licensed and enrolled vessel, so 
as to be subject to forfeiture by her sale in 
whole or in part to a foreigner, in violation of 
section 32 of that act.] 

[3. In the act of 1793 (1 Stat. 305), relating 
to the enrolling and licensing of vessels for the 
coasting trade and fisheries, the provision 
(section 2) that the same requisites shall in all 
respects be complied with as are necessary in 
registering vessels (under the act of 1792) does 
not render applicable thereto the provision in 
the sixteenth section of the act of 1792, de- 
claring a forfeiture of the vessel in case the 
parties applying tor registration shall know- 
ingly swear falsely in respect to any matter of 
fact] 

IThis was a libel of information against 
the propeller Sciota (William Williams, An- 
drew J. Rich, and Henry Martin, claimants), 
alleging a forfeiture because of a violation 
of the laws relating to enrolled and licensed 
vessels.] 

W. A. Dart, U. S. Atty., and John L. Tal- 
cott, for the United States. 
John Ganson, for claimants. 

HALL, District Judge. This is a libel of 
information against the Sciota, founded up- 
on a seizure made by the collector of cus- 
toms for the port of Buffalo Creek. The libel 
of information, as amended, contains five 
counts. The first three allege as a cause of 
forfeiture that the Sciota was a duly enroll- 
ed and licensed vessel; that she was sold 
and transferred to citizens of Canada, sub- 
jects of the queen of Great Britain and Ire- 
land; and that the certificate of enrollment 
was not delivered up to the collector of the 
customs after such sale and transfer, or the 
fact made known to him in any manner 
within the time in such counts mentioned. 
These counts appear to have been inserted 
under the impression that the sixteenth sec- 
tion of the act of 1792, entitled "An act con- 
cerning the registering and recording of 
ships or vessels" (1 Stat. 295), was applicable 
to vessels enrolled and licensed under the 
acts of 1793 and 1831; and that on the sale 
of an enrolled and licensed vessel to a for- 
eigner the certificate of enrollment must be 
delivered up to the collector within the time 
prescribed for the delivery of the certificate 
of registry, on the sale to a foreigner of a 
registered vessel. This makes it necessary 
to inquire whether that section is applica- 
ble to enrolled vessels; and' the question de- 
pends upon the construction to be given to 
the act of 1793 and 1831, under which the 
Sciota was, at different times, enrolled and 
licensed. 

The act of 1792 relates to registered vessels 
only. The sixteenth section provides that, 
"if any ship or vessel heretofore registered, 
or which shall heretofore be registered as a 
ship or vessel of the United States, be sold 
or transferred in whole or part by way of 
trust, confidence or otherwise to a subject 
or citizen of any foreign prince or state, and 
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such sale or transfer shall not be made 
known in manner hereinafter directed, such 
ship or vessel together with her tackle, ap- 
parel, and furniture shall be forfeited," etc. 
The manner in which the sale or transfer is 
to be made known in compliance with the 
provisions is obscurely indicated, rather 
than distinctly declared, by the seventh sec- 
tion of the same act. This section provides 
that, previous to the registry of any ship 
or vessel, a bond shall be executed contain- 
ing a condition, among others, that if any 
foreigner or any person or persons for the 
use and benefit of such foreigner shall pur- 
chase or otherwise become entitled to the 
whole or any part or share of or interest in 
such ship or vessel, the same being within a 
district of the United States, the said certifi- 
cate (of registry) shall in such case, within 
seven days after such purchase, change, or 
transfer of property, be delivered up to the 
collector of said district, and that if any 
such purchase, change, or transfer of prop- 
erty shall happen when such ship or vessel 
shall be at any foreign port or place or at 
sea, then the master or person having eharge 
or command thereof shall, within eight days 
after his arrival within any district of the 
United States, deliver up said certificate to 
the collector of such district. 

The act of 1793, entitled "An act for en- 
rolling and licensing ships or vessels to be 
employed in the coasting trade and fisheries, 
and for regulating the same" (1 Stat. 305), 
provides for the enrollment and license of 
vessels, and authorized to engage in the 
coasting trade and fisheries during the con- 
tinuances of their respective licenses; but 
they were not by that act authorized to en- 
gage in the foreign trade of the United 
States. 

American vessels, when duly registered 
under the act of 1792, could engage in for- 
eign trade with certain privileges and ad- 
vantages denied to foreign vessels. But en- 
rolled and licensed vessels could not engage 
in foreign commerce until the passage of the 
act of 1831, entitled "An act to regulate the 
foreign and coasting trade on the northern, 
northeastern, and northwestern frontier of 
the United States, and for other purposes" 
(1 Stat 487). The third section of that act 
provides that, "from and after the passage 
of this act, any boat, sloop or other vessel of 
the United States navigating the waters on 
our northern, northeastern and northwestern 
frontiers otherwise than by sea shall be en- 
rolled and licensed in such form as may be 
prescribed by the secretary of the treasury; 
which enrollment and license shall authorize 
any such boat, sloop or other vessel to be 
employed in either the coasting or foreign 
trade; and no certificate of registry shall be 
required for vessels so employed on said 
frontiers: provided that such boat, sloop or 
vessel shall be in every other respect liable 
to the rules, regulations and penalties now 
in force relating to registered vessels on our 



northern, northeastern and northwestern 
frontiers." Under this statute, the secretary 
of the treasury has provided (Regulations 
1857, p. 113, arts. 156, 157) that the same 
proceedings, requirements and forms are to 
be pursued and complied with as in the case 
of the enrollment and licensing of ships or 
vessels under the general law regulating the 
issue of that description of marine papers, 
except that the enrollment and license shall 
be in the form by him particularly prescrib- 
ed which is substantially the form pre- 
scribed in other cases of enrollment and 
license, with the addition of a particular 
reference to the act of 1S31. 

The Sciota had never been a registered 
vessel, but she had been at different times 
enrolled and licensed under the act of 1831 
(hereafter more particularly referred to); 
and, while her license continued in force, 
she was authorized to engage in trade with 
Canada under the last-mentioned act. She 
was nevertheless, although authorized to en- 
gage in foreign trade, and subject to the 
rules, regulations, and penalties imposed by 
the third section of the act of 1831, above 
cited, an enrolled and not a registered vessel. 
Wilkes v. People's Fire Ins. Co., 19 N. T. 184; 
and the case of The Black Hawk, before Judge 
Conklin [Case No. 1,469], there cited. Not 
being a registered vessel, she had no certifi- 
cate of registry to deliver up, and a sale of 
her to a foreigner could not, therefore, be 
made known in the manner required by the 
sixteenth section of the act of 1792. The 
provisions of that section, which in express 
terms apply to registered' vessels only, can- 
not be extended by judicial construction to 
a case like that now under consideration, so 
as to condemn a vessel to forfeiture for the 
omission of an act which it was utterly im- 
possible to perform. But the third section 
of the act of 1831, above quoted, provides 
that vessels enrolled and licensed under that 
act shall be in every other respect (that is 
except as to their enrollment and lieense and 
their requirement of certificate of registry) 
liable to the rules, regulations, and penalties 
now in force relating to registered vessels on 
our northern, northeastern, and northwestern 
frontiers. The question whether this pro- 
vision has extended the provisions of the six- 
teenth section of the act of 1792 to this case 
is perhaps not free from doubt. 

It may possibly be doubtful whether a for- 
feiture of the vessel should be held to be 
included in the term "penalties," used in a 
penal statute, but the terms, rules, and regu- 
lations in the act of 1831 are probably suffi- 
cient to include the provisions by which a 
forfeiture was declared for a violation of 
such rules and regulations. There are, how- 
ever, other and very serious objections to a 
construction which would extend the pro- 
visions of the sixteenth section to the pres- 
ent case. The fact already referred to, that 
in the case of an enrolled vessel a sale or 
transfer thereof cannot possibly be made 
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known in the manner required by this sec- 
tion, is quite enough to prevent the applica- 
tion of its provisions in a penal action. And 
as all licensed vessels were already subject 
to forfeiture under the thirty-second section 
of the act of 1793 whenever transferred 
in whole or in part to a foreigner (as will 
be hereafter more particularly mentioned), 
it may well be presumed that congress 
intended the thirty-second section of the 
act of 1793, and not the sixteenth section 
of the act of 1792, should give the rule in 
regard to the forfeiture of vessels "en- 
rolled under the act of 1831, in cnse sucli 
vessels should be transferred to a person or 
persons not being citizens of the United 
States. Again, the proviso of the third sec- 
tion of the act of 1831 in express terms only 
applies to the boats, sloops, and vessels men- 
tioned in the preceding portion of that sec- 
tion, and therefore only applies to vessels 
enrolled and licensed under the provisions of 
that act; and as the Sciota was not a licensed 
vessel at the time of the alleged sale (as will 
be hereafter more particularly stated), this 
third section of the act of 1831 does not make 
the sixteenth section of the act of 1792 ap- 
plicable to that vessel. 

For these reasons, no forfeiture can be 
decreed under the first three counts in the 
libel of information in this, so far as the 
same must depend upon an alleged violation 
of the sixteenth section of the act of 1792. 

The fourth count is substantially like the 
first three, except that it avers that the 
Sciota was transferred to a foreigner, and 
that her license was not surrendered or no- 
tice given of such sale or transfer. The rea- 
sons already given are sufficient to show 
why no decree upon this count can be based 
upon the sixteenth section of the act of 1792. 
But there is another question arising on 
these counts. They aver that the Sciota was 
duly enrolled and licensed for the coasting 
trade, and they allege, in substance, that she 
was sold and transferred to a foreigner, al- 
though they contain other averments intend- 
ed to bring the case within the sixteenth 
section of the act of 1792. The other aver- 
ments may be rejected as surplusage; and it 
was therefore contended at the hearing that 
the vessel was forfeited under the thirty- 
second section of the act of 1793, which pro- 
vides that if any licensed ship or vessel shall 
be transferred in whole or in part to any 
person who is not at the time of such trans- 
fer a citizen of, and resident within, the 
United States, or if any ship or vessel shall 
be employed in other trade than that for 
which she is licensed, or shall be found with 
a forged or altered license, or one granted 
for any other ship or vessel, every such ship 
or vessel, with her tackle, apparel, and fur- 
niture, and the cargo found on board her, 
shall be forfeited. In order to entitle the 
United States to a decree of forfeiture under 
this section, it is necessary to show a trans- 
fer, and that the vessel was a licensed vessel 
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at the time of such transfer. It appeared 
upon the hearing that although the Sciota 
had been licensed, before the alleged sale, 
to a foreigner or foreigners, such license had 
become void some time prior to such sale, 
by reason of her sale and transfer from the 
Western Transportation Company, (her own- 
er at the time of her license,) to the claim- 
ants in this suit. She was not therefore a li- 
censed vessel, within the meaning of the thir- 
ty-second section above quoted (section 5, 
Act 1793; 1 Stat. 30; Two Friends [Case No. 
14,289]; section 46, p. 30, of Regulations un- 
der the Revenue Laws published in 1857); 
and this was substantially conceded by the 
learned counsel for the government. There 
can therefore be no condemnation under the 
tbirty-second section on either of the first 
four counts of the libel. 

The fifth and last count of the libel of in- 
formation presents other questions, which 
will now be considered. It alleges in sub- 
stance that on the 2d of May, 1S60, the 
Sciota was owned by the claimants, and 
that an enrollment of the vessel was on that 
day applied for; that one of the claimants 
thereupon, and for the purpose of procuring 
an enrollment of such vessel, made oath, as 
required by law, that the claimants were the 
sole owners of the Sciota, and that there 
was no subject or citizen of any foreign 
prince, directly or indirectly, by way of 
trust or otherwise, interested therein, or in 
the profits or issues thereof; that thereupon 
the vessel was enrolled and licensed; and 
that such affidavit was untrue, to the knowl- 
edge of the party making the same; certain 
subjects of her majesty the queen of Great 
Britain and Ireland, and citizens of Canada, 
being interested in the said vessel, and in the 
profits and issues thereof, to the knowledge 
of such party. This count is based upon the 
fourth section of the act of 1792, which re- 
quires, as a condition precedent to the regis- 
try of a ship or vessel, that an oath or af- 
firmation shall be taken and subscribed, con- 
taining the statements contained in the affi- 
davit referred to, and which further pro- 
vides that, in ease any of the matters of 
fact in the said oath or affirmation alleged 
which shall be within the knowledge of the 
party so swearing or affirming shall not be 
true, there shall be a forfeiture of the ship 
or vessel, together with her tackle, furniture, 
and apparel in respect to which the same 
shall have been made, or of the value there- 
of, to be recovered, with costs of suit, of 
the person by whom such oath or affirma- 
tion shall be made (1 Stat. 279, § 4); and also 
upon the second section of the act of 1793, 
which provides that, in order for the en- 
rollment of any ship or vessel, she shall pos- 
sess the same qualifications, and the same 
requisites in all respects shall be complied 
with, as are made necessary for registering 
ships and vessels (by the act of 1792), and 
the same duties and authorities are hereby 
given and imposed on all officers, respective- 
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ly, in relation to such enrollments, and the 
same proceeding shall be had in similar cases 
touching such enrollments, and the ships or 
vessels so enrolled, with the master or own- 
er or owners thereof, shall he subject to the 
same requisites as are in those respects pro- 
vided for vessels registered by virtue of the 
aforesaid act. This act of 1793 does not 
contain any provision expressly declaring a 
forfeiture of the vessel in case the oath or 
affidavit shall be false, but provides for the 
indictment and punishment of any party who 
shall knowingly swear falsely in making 
such affidavit. But it was contended at the 
hearing that the provision above quoted ex- 
tended the provisions for forfeiture above 
set forth to the case of vessels enrolled un- 
der the act of 1793. 

This raises a question in regard to the con- 
struction of those provisions, in respect to 
which, and to the last count in the libel of 
information, I shall adopt the language of 
the late Justice Story in the case of The 
Two Friends [supra], as follows: "As to 
the last count 1 doubt if it alleges any mat- 
ter to which the law has attached any for- 
feiture. It is true that the act for regis- 
tering vessels, in section 4, declares that a 
false oath by the owner in any matter of 
fact required to be sworn, in that section, 
previous to the grant of a registry, shall 
work a forfeiture of the vessel. And the 
act for enrolling and licensing vessels in the 
coasting trade and fisheries, in section 2, pro- 
vides that, in order to obtain an enrollment, 
vessels shall possess the same qualifications, 
and the same requisites in all respects shall 
be complied with, as are made necessary to 
the registry of vessels, and the same duties 
and authorities are given and imposed on 
officers, and the same proceedings are to be 
had in similar cases touching such enroll- 
ment; and the ships or vessels so enrolled, 
with the masters and owners thereof, are to 
be subject to the same requisites as are pro- 
vided for the registry of vessels. But it is 
nowhere declared that a violation of these 
provisions shall be followed with like penal- 
ties and forfeitures. On the contrary, the 
coasting act, in section 30, has substantially 
declared that the false swearing in any 
oaths required by that act shall be punished 
as willful perjury. Now, it is certainly not 
the duty of the court to seek out new modes 
of punishment where the legislature has 
prescribed a specific punishment in its own 
direct terms; nor can it be proper to pro- 
nounce that to be a qualification, requisite 
duty, or proceeding within the act which is 
a forfeiture for a willful violation of the 
same act." This is directly in point; and 
confirming, as it does, my own impression in 
respect to the question under consideration, 
I do not deem it necessary to give other rea- 
sons for my conclusion. 

To say that there is very great doubt 
whether there could be a decree for the 
United States upon the last count in the 



libel of information in case the affiant's 
knowledge of the falsity of the affidavit 
therein referred to had been established is 
not putting the case too strongly in favor of 
the claimants. The supreme court of the 
United States in the case of The Burdett, 9 
Pet. [34 U. S.] 682, declared that no "indi- 
vidual should be punished for the violation 
of a law which inflicts a forfeiture of prop- 
erty, unless the offence shall be established 
beyond reasonable doubt"; and it was very 
properly declared by Mr. Justice Livingston 
in the ease of The Enterprise [Case No. 
4,499], that a court has no option where any 
considerable ambiguity arises on a penal 
statute, but is bound to decide in favor of 
the party accused. I shall therefore dismiss 
the libel in this case, upon the question of 
law already discussed without inquiring 
whether the affidavit made on the enroll- 
ment of the Sciota was true or false. The 
libel is dismissed, but there will be the usual 
certificate of probable cause. 
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UNITED STATES v. SCHMIDT. 
[See Case No. 16,316a.] 
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UNITED STATES v. SCOTT. 

[Betts, Scr. Bk. 221.] 

District Court, D. Massachusetts. June, 1851. 

Constitutional Law — Fugitive Slave Laws — 
Executive asd Judicial Functions. 

[1. Congress had power to pass the acts of 
1793 {1 Stat. 302), and 1850 (9 Stat. 462), pro- 
viding for the rendition of fugitive slaves. 
Prigg v. Pennsvlvania, 16 Pet. (41 U. S.) 559, 
followed.] 

[2. The rendition of a fugitive slave under 
the acts of 1793 and 1850 is an executive, and 
not a judicial, proceeding, and trial by jury is 
not necessary therein, under the federal consti- 
tution.] 

[3. The fugitive slave acts of 1793 and 1850 
are constitutional, although they provide for 
rendition by state officers. Prigg v. Pennsyl- 
vania, 16 Pet. (41 U. S.) 558, followed.] 

[This was an indictment against James 
Scott for the rescue of one Shadraeh, a fugi- 
tive slave.] 

SPRAGUE, District Judge. It does not 
belong to the judiciary to decide upon the 
wisdom or expediency of acts of congress. 
But we must of necessity decide upon their 
constitutionality. In doing so, however, we 
must remember that we are sitting in judg- 
ment upon the action of another great co- 
ordinate department of the government, 
every member of which was under oath to 
support the constitution. We must begin 
the inquiry, then, with the presumption that 
their legislation is rightful. 

Several objections are made to the act of 
1850: First, that congress has no right to 
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legislate upon the subject; second, that the 
act does not provide for a trial by jury, as 
required by the seventh amendment of the 
■constitution; third, that it gives the com- 
missioners judicial power, which, by the 
third article of the constitution, can be ex- 
ercised only by courts of the United States, 
held by judges appointed by the president 
and senate. These objections apply with 
■equal force to the statute of 1793, for— First, 
that was legislation by congress; second, 
it did not provide for trial by jury; third, 
it not only authorized judges when not hold- 
ing court, and out of their district, to hear 
the cause and grant a certificate, but also 
state magistrates who were not appointed 
by the president and senate, and held no of- 
fice under the United States; and the cer- 
tificate of such magistrate is made a suffi- 
cient warrant for the removal, and could be 
no more intercepted by habeas corpus, or 
other process, than can the certificate of the 
commissioner under the act of 1850. 

We are under the necessity, therefore, of 
inquiring whether the act of 1793 be consti- 
tutional. The first objection has been sol- 
emnly and unanimously decided by the su- 
preme court of the United States in a case 
where it was directly in issue, and which 
will hereafter be referred to. The last two 
objections are those which have been most 
strenuously urged, and to them, therefore, I 
shall more particularly direct my attention. 
Most of the remarks, however, which I shall 
make will apply with equal or greater force 
to the first. These questions are not new, 
nor do I propose to treat them as such. 
Still, it may be useful to look at them for 
a moment, as if now presented for the first 
time, and afterwards to consider the contem- 
poraneous* construction of the constitution 
by the statute of 1793, the practice and ac- 
quiescence under it, and the opinions and 
decisions of judges and courts, both state 
and national. 

Do the proceedings prescribed by congress 
for the delivery of fugitives from labor re- 
quire the exercise of judicial, power by a 
court, or may they be summary before a 
magistrate? If the latter only, no one con- 
tends that there must be a trial by jury. 
Ever since the profound argument of Chief 
Justice Marshall in the house of representa- 
tives, in the celebrated case of U. S. v. 
Robins [Case No. 16,175], more than fifty 
years ago, it has been the established doc- 
trine and practice, that the delivering up a 
fugitive under a treaty is an executive, and 
not a judicial, proceeding. Such, also, has 
been the invariable practice in delivering 
up fugitives from justice under the consti- 
tution. Is not the case of a fugitive from 
labor to be classed with or governed by the 
principles of extradition? Compare this 
with extradition under a treaty. In both 
there is a claim that the person shall be de- 
livered up as a fugitive, to be carried out 
of one jurisdiction into another. In both 
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the claim is made under a law established, 
in the one case by a treaty, and in the other 
by the constitution and statute. In one, the 
claim is made by a citizen, under an alleged 
right given by the law of his state; in the 
other, it is by an oflicer or agent, under an 
alleged authority given by his government. 
Thus far they are similar. But it is strongly 
urged that they differ in the purposes for 
which the delivery is made; that in the one 
case it is for a regular trial, and in the other 
as the absolute property of the claimant, 
who may immediately exact service, and 
treat the prisoner in all respects as a slave. 
The objection derives its apparent force 
from confounding, or, at least, blending two 
sources of power, that should be kept per- 
fectly distinct The certificate, of itself, 
gives no authority whatever to treat the 
party as a slave. It is merely a warrant to 
remove him to a certain place. If, while in 
transitu, or after the transportation, the 
claimant exacts service, he must find his jus- 
tification, not in the certificate, but in the 
laws of the state where the service is re- 
quired. The certificate is simply an author- 
ity for transportation, nothing more. Under 
this statute, therefore, as well as under a 
treaty, the party is delivered up, to be dis- 
posed of according to the laws of the state 
or country into which he is carried, without 
any stipulation what those laws shall be, or 
whether proceedings shall be there insti- 
tuted by the government or the individual, 
or in what manner the law shall be admin- 
istered, or its protection obtained. In mak- 
ing treaties of extradition, we have confi- 
dence that the foreign nation has laws, and 
that they will be properly administered. So, 
also, the framers of the constitution, and 
congress had confidence that our sister states 
had laws, and that they would be fairly ad- 
ministered. In 1794, the laws of Great Bri- 
tain, authorising the impressment of sea- 
men, were in full practical operation. Sup- 
pose the law of that country had authorized 
any officer to whom the fugitives should be 
delivered, at his option, to place him on 
board any British man-of-war, to serve in- 
definitely as an impressed seaman, and we 
had known such to be her law when we 
made the treaty of 1794 [8 Stat 116], would 
a delivery under that treaty have ceased to 
be a case of extradition, because by the 
known law of Great Britain, the. man would 
be subject, at the will of the person receiv- 
ing him, to be reduced to practical slavery? 
That such might be the fate of the alleged 
fugitive, might be a reason against making 
such a treaty, but, if we choose to make it, 
the delivery would still be extradition. The 
act of surrender, and the inquiries and pro- 
ceedings which precede it, are the same, 
whether the subject be afterwards, by other 
laws, sent to a court of justice, or service 
in the navy. 

The first case that arose under the treaty 
of 1794 was that of U. S. v. Robins, above re- 
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f erred to. He had been guilty of murder and 
mutiny on board a British frigate. Suppose 
that be was an impressed seaman, whicb is 
not improbable, and that the officer making 
the demand had informed our government 
that, by authority of law, he should, imme- 
diately upon receiving the fugitive, place him 
again in the naval service, from which he 
had escaped, and our executive had, there- 
upon, delivered him up, would that have 
changed the character of the act of delivery, 
or of the inquiries which preceded it? In- 
stead of being delivered up to certain death, 
under the laws of Great Britain, as he was, 
he would have been delivered up to involun- 
tary and coerced service, on board a man-of- 
war, at the pleasure of the commander. Still 
it w T ould have been merely extradition under 
the treaty; the disposal of the fugitive being 
left to the laws of the country to which he 
was carried. 

But even if the case of the fugitives from 
labor be not one of extradition, still we are 
to inquire whether it is judicial in the sense 
contended for. That certain facts are to be 
ascertained, and questions of law solved, does 
not render the proceediug judicial. This is 
to be done in all cases of delivering up fugi- 
tives from justice under the constitution of a 
treaty. Magistrates also in criminal examina- 
tions must investigate and form an opinion 
upon questions both of law and fact, and 
executive officers are often obliged to do the 
same, and to act upon the conclusions to 
which they arrive This may be illustrated 
by the case already referred to. Robins, the 
alleged fugitive, was claimed on a charge of 
murder and mutiny on board a British frigate. 
It involved very difficult and important ques- 
tions of law and fact; such as his identity. 
Had he sought an asylum in this country? 
Were the proceedings for his reclamation regu- 
lar under the treaty? Was the officer present- 
ing the claim duly authorized? Was the al- 
leged act within British jurisdiction? Being 
on the high seas, was it not piracy, and to be 
punished in this country? These questions the 
president decided, with such legal advice as 
he chose to take, and issued his certificate or 
warrant for his surrender. The fugitive was 
soon after executed, as it was foreseen he 
would be. But this result had no tendency 
to change the character of the act of extradi- 
tion. 

A proceeding then is not judicial merely be- 
cause a magistrate or officer must ascertain 
facts and law, and act thereon in a particular 
case. As a general rule, to render the pro- 
ceeding judicial under our jurisprudence, the 
tribunal must have the power to render a 
judicial judgment as to the questions at issue, 
which, if not annulled by appeal or reversal, 
will conclude the parties in future controversy 
upon the same question. The matter in con- 
troversy becomes res judicata, judicially set- 
tled, and not open for future litigation be- 
tween the same parties. It has been urged 
that this is not so, because after judgment 



upon a writ of entry the same question may 
again be litigated in a writ of right. This is a 
mistake. It is not the same question. The- 
matters in issue in those two actions are quite 
different. The mere right is never in issue in 
a writ of entry. In a writ of entry on a 
disseisin, and a plea of .nul disseisin, the 
only question is whether the defendant did 
disseise the plaintiff, and that, being adjudged, 
cannot be again litigated. The mere right 
may be afterwards tried, because it is legally 
a different question. 

In order, then, to determine whether the 
proceedings before the commissioner are ju- 
dicial, let us see what is the result. He is 
to grant or withhold a certificate. What is 
the legal force of that certificate? It is mere- 
ly an authority to carry the person named 
from one state to another. This is its whole 
legal effect. What may be legally done with 
that person in the state to which he is car- 
ried depends upon the laws of that state, and 
not upon anything in the certificate. It is true 
that the certificate states that certain facts 
exist, that is, in the opinion of the commis- 
sioner. But those facts are not thereby ju- 
dicially established, but may be controverted, 
in any future proceeding between the same- 
parties, and the certificate would not be even 
admissible in evidence. Neither party would 
be precluded from immediately contesting the 
same question in any other proceeding. If, 
for example, a suit for Assault and battery 
and false imprisonment were brought in the 
circuit court against the claimant, for the 
original arrest without a warrant, and the 
justification set up was that the plaintiff was 
a fugitive from labor, and were this question 
thus directly in issue, the certificate could not 
even be given in evidence, any more than the 
opinion of any other person. 

But it is earnestly insisted that the facts to 
be found in the two cases of fugitives from 
labor and fugitives from justice are different; 
that in the latter the executive has only to 
find that the party is charged and has fled, 
whereas the commissioner has to find that the 
party actually owed service and has fled. But 
it is not the nature or importance of the 
facts to be ascertained that makes the inquiry 
judicial, but that a judicial judgment may be 
pronounced. Suppose the law had required 
only that the certificate should state that the 
fugitive was alleged or charged to owe serv- 
ice, would that have changed the legal char- 
acter of the inquiry? It would have made 
the law more objectionable, but not have 
rendered the proceeding more or less sum- 
mary. Suppose that a treaty, instead of say- 
ing that a person charged, should say that a 
person guilty of a crime in a foreign country 
should be delivered up. In such case, the 
president must be satisfied of the party's 
guilt, but thereupon his action in making the 
surrender and the consequences that would 
follow would be precisely the same as they 
now are, when he has ascertained that the 
person is charged. So if the law require an 
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examining magistrate to foe satisfied that the 
accused is guilty before he issues his war- 
rant for his commitment. In neither case 
would the guilt he res judicata, but open to 
contestation in any future inquiry. 

It is said that in criminal cases the person 
may be arrested and confined without a Ju- 
dicial trial, because, by the social compact, 
every one has agreed that if suspected of 
crime he may be so dealt with. In the first 
place, the social compact is a mere theory. 
In the second place, it supposes an agree- 
ment to abide by all laws which society may 
make, civil, as well as criminal, besides which, 
running away from labor might be made a 
crime. The remark made in the opinion de- 
livered in Prigg v. Pennsylvania, 16 Pet. [41 
U. S.] 539, that a claim for a fugitive from 
labor was a case within the judicial power, 
was an obiter dictum, and can be reconciled 
with what was deliberately decided in the 
same case, only by supposing that the judge 
who delivered the opinion intended that con- 
gress might legislate for it as within the ju- 
dicial power, and provide for its being tried 
by a court, not that they must do so. 

Let us next consider what is the force of 
the contemporaneous construction of the con- 
stitution. Here we must remember that in 
construing the fundamental, as well as any 
other, law, the sole inquiry is, what was the 
Intention of those who established it? The 
real intention of the people who adopted the 
constitution is to be ascertained. If in sixty 
years language has been deflected or ac- 
quired new shades of meaning, still our in- 
quiry is, what was the sense in which it was 
originally used? How did those who adopt- 
ed the constitution understand its language 
and provisions? Had the congress who pass- 
ed the act in 1793 the means of knowing the 
views and intentions of those who adopted 
the constitution and amendments? The con- 
vention that framed the constitution closed 
their labors in September, 1787. The govern- 
ment went into operation on the 4th of March, 
1789. Nearly the whole of the intervening 
time, and especially of the year 178S, was 
spent in earnest discussions of its provisions 
by the people and conventions in the several 
states. The amendments were framed and 
adopted by the first congress, under the lead 
of Mr. Madison, and subsequently established 
by the legislatures of three-fourths of the 
states. The act we are now considering was 
passed by the second congress in February, 
1793. That congress met on the 24th day 
of October, 1791, and its members must have 
been elected some time previously. In 1788, 
therefore, when the constitution was before 
the people for adoption, and subsequently, 
when the amendments were submitted to 
them, every one of these members must have 
been of sufficient age, ability, and distinc- 
tion to take a prominent part in the discus- 
sion and action which preceded and attended 
the adoption of the constitution and amend- 
ments, and they had been elected by the very 
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people who had adopted both, for the pur- 
pose of representing their views and inten- 
tions in carrying the constitution into effect 
by practical legislation. More than one-third 
of the members of the convention which 
framed the constitution were members of 
congress in 1793, and a still greater proportion 
of the members of the first congress, which 
adopted the amendments, were also members 
of the second congress when this act was 
passed. The act of 1793 bears the signature 
of Jonathan Trumbull, of Connecticut, as 
speaker, of John Adams as vice-president, 
and George Washington as president. Thom- 
as Jefferson, Alexander Hamilton, and Henry 
Knox, were cabinet advisers; and among 
the members of congress at the time were Ca- 
leb Strong, Elbridge Gerry, George Cabot, 
Fisher Ames, Theodore Sedgwick, Artemas 
Ward, John Langdon, Roger Sherman, Oliver 
Ellsworth, James Hillhouse, Rufus King, 
Robert Morris, James Madison, and James 
Monroe. George Cabot was one of the com- 
mittee of the senate which reported the bill, 
and it was subsequently sent to a committee 
of which Roger Sherman was also a member. 
Such men were members of the congress 
which passed the act of 1793 as being in ac- 
cordance with the constitution. It was im- 
mediately sent forth, and put into actual 
practical operation amongst the same people 
who had so recently established the consti- 
tution. Was it a violation of that instru- 
ment? No motion was made nor voice 
raised for its repeal in either house of con- 
gress; no movement against it in any state 
legislature or popular assembly; no petition 
or remonstrance from any source whatever. 
No one appears to have doubted its con- 
stitutionality, and it was received, so far, at 
least, as the public records and the history 
of the times show, with the general, if not 
the universal, acquiescence of the generation 
which adopted the constitution. * And it was 
not until years afterwards, and when a new 
generation had arisen, that its constitutional- 
ity was questioned. 

It is now insisted that by this act congress 
was guilty of an unauthorized assumption of 
power, and a violation of personal liberty, by 
subjecting any party to a trial by an uncon- 
stitutional tribunal, and by the depriving him 
of the right of a trial by jury, as secured by 
the seventh amendment. How could this 
have happened? Was it a time of apathy and 
indifference? So far from it, the spirit of 
liberty was never higher or more vigilant in 
any people. They had just fought for it 
through a seven years* war, and endured ex- 
treme privations, sufferings, and sacrifices. 
Apprehension of abuse of power by the na- 
tional government was not only keen, but al- 
most morbid, producing the utmost vigilance 
and unsparing scrutiny. Let us recur to a 
few historical facts. The convention that 
framed the constitution closed their labors 
on the 17th day of September, 1787, and it 
was soon after submitted to the people for 



U. S. v. SCOTT (Case No. 16,240b) 



[27 Fed. Cas. page 994] 



adoption by conventions chosen for that pur- 
pose in the several states. The states came 
into it slowly and reluctantly. Eleven only 
acceded to It when it went into operation on 
the 4th of March, 1789. North Carolina and 
Rhode Island did not accept it until Novem- 
ber, 1789, and May, 1790. During the whole 
year 1788 the question of its adoption was 
pending. Discussions before the people, and 
in their conventions, were able, earnest, and 
thorough. The objections to it all arose from 
the apprehension that the powers conferred 
on the general government would be so exer- 
cised as to endanger the rights of individuals 
and the states. Many of the states, in adopt- 
ing it, recommended some further guaranty 
for liberty, and several would not have ac- 
ceded to it but for the confident assurance 
that amendments would be made for that 
purpose. In this spirit the first congress as- 
sembled, and soon afterwards framed and 
adopted twelve amendments, all designed to 
be further securities for the rights and liber- 
ties of the people, and to make more explicit 
the powers of the general government. 
These amendments were submitted to the leg- 
islatures of the several states for ratification. 
The only objection made to them was that 
they did not go far enough, that there should 
have been other and further guaranties for 
liberty. All but two, however, were ratified 
by the states, and those two related merely 
to the compensation of members of congress. 
Ten amendments were thus adopted by con- 
gress and the states, and among them the 
seventh, which it is now insisted was vio- 
lated by the statute of 12th of February, 
1793, passed only a short time afterwards. 
The second congress assembled on the twen- 
ty-fourth day of October, 1791, and most of 
its members must have been chosen during, 
or immediately after, the discussion of those 
amendments in the states, and as true repre- 
sentatives to carry out the intentions of the 
people in adopting them. The spirit of the 
times may be still further illustrated: In 
this very year of 1793, exhausted, as the peo- 
ple had been, by their protracted struggle, 
prostrate, as they were, without means, with- 
out credit, yet a large portion of them were 
eager to rush into the vortex of the French 
Revolution, and wage a foreign war for lib- 
erty; and it required all the wisdom, firm- 
ness, and popularity of Washington himself 
to maintain his proclamation of neutrality, 
which was issued in April of that year. 
Jay's treaty, made in 1794, now so universally 
approved, was then, from the mere appre- 
hension of its being adverse to liberty, met 
with the most vehement denunciation, not 
only by the press, but by public meetings 
from one end of the country to the other, and 
in congress produced one of the warmest con- 
tests and most memorable debates ever 
known in the halls of legislation. During 
the administration of the elder Adam's, the 
single case of extradition which has been re- 
ferred to, that of Robins, produced violent at- 



tacks upon the president, both in and out of 
congress. The passage of the alien and se- 
dition laws in 1798, intended to protect the 
government, was deemed an assumption of 
power so dangerous to freedom as to throw 
the nation into a ferment, and arouse state 
legislatures to pass the celebrated resolutions 
of that year. Soon afterwards the adminis- 
tration was overthrown by one of the most 
vehement contests for political power that 
was ever waged, during which every meas- 
ure of the government from its organiza- 
tion was severely scrutinized, and many of 
them unsparingly assailed as invading or 
dangerous to the rights of the people. Yet 
during all this time, and for many years aft- 
erwards, while the love of liberty was most 
fervid, watchful, and jealous, the constitu- 
tionality of this law was never questioned. 
Indeed, it has ,been acquiesced in by the 
whole people for fifty-seven years, during all 
which time not a movement has been made, 
in or out of congress, to repeal or impair its 
provisions. It has been carried into actual 
practical operation in most, if not all, of the 
free states which were original parties to the 
constitution. In this state, one the most re- 
mote from the slaveholding, it appears in 
[Com. v. Griffith] 2 Pick. 11, that both my 
excellent and able predecessors have had oc- 
casion to give construction to the act, and 
there are those who recollect that Judge Da- 
vis, so justly revered for wisdom and benev- 
olence, in several instances, delivered up 
slaves pursuant to its provisions. This he 
did, not only by holding a court, for no entry 
or record was made, and no decree or judg- 
ment entered up, but acting as a judge or 
magistrate, summarily granted a certificate, 
which was merely a warrant to convey the 
person to a certain place, and then, being 
functus officio, had no further legal efficacy. 

The intention of those who adopted the 
constitution must govern. It is their views 
which we are endeavoring to ascertain, and 
to that end what can be more satisfactory 
than such contemporaneous exposition, such 
practice and acquiescence of the fathers of 
the constitution, and all those who partici- 
pated in its adoption, and their successors for 
more than half a century? Those who, im- 
pressed only with the feelings of the present 
time, find it difficult to believe that our fathers 
in the North could have intended to render 
persons of color liable to be carried out of the 
state as slaves without trial by jury, and with 
a hearing only before a magistrate, will find 
it useful to go back to the period when the 
constitution was established, and see the actu- 
al condition of things at that time. Then all 
the states, with the exception of Massachu- 
setts, were to a greater or less extent slave- 
holding, and in this state it had been abolished 
only eight years before by her bill of rights. 
Connecticut and Rhode Island had in 1784 
passed laws looking to its ultimate extinction, 
by providing that children born after that 
time should be free. All the men of that day 
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had been born in the midst of that institution, 
and had been accustomed to its practical 
operation. Runaway negroes were taken 
back to their masters generally, it is believed, 
by mere recaption, without legal process, cer- 
tainly without trial by jury or formal pro- 
tracted proceedings before a court of record. 
Massachusetts ratified the constitution on the 
7th of February, 178S. She was the only free 
state, and the views and purposes of this com- 
monwealth with respect to negroes coming 
from other states are shown by a statute pass- 
ed by her on the 20th day of March of the 
same year, that is, within fifty days of her 
adoption of the constitution. That act is as 
follows: "Sec. G. Be it further enacted,'* &c, 
"that no person being an African or negro, 
other than a subject of the emperor of Mo- 
rocco, or a citizen of some one of the United 
States (to be evidenced by a certificate from 
the secretary of the state of which he shall 
be a citizen) shall tarry within this common- 
wealth for a longer time than two months; 
and upon complaint made to any justice of 
the peace within this commonwealth, that 
any such person has been within the same 
more than two months, the said justice shall 
order the said person to depart out of this 
commonwealth; and in case that the said 
African or negro shall not depart, as afore- 
said, any justice of the peace within this com- 
monwealth, upon complaint and proof made 
that such person has continued within the 
commonwealth ten days after notice given 
him or her to depart as aforesaid, shall com- 
mit the said person to any house of correction 
within the county, there to be kept to hard 
labor agreeably to the rules and orders of the 
said house, until the sessions, of the peace, 
next to be holden within and for the said 
county; and the master of the said house of 
correction is hereby required and directed to 
transmit an attested copy of the warrant of 
commitment lO the said court on the first 
day of their said session; and if, upon trial 
at the said court, it shall be made to appear 
that the said person has thus continued with- 
in the commonwealth contrary to the tenor of 
this act, he or she shall be whipped, not ex- 
ceeding ten stripes, and ordered to depart out 
of this commonwealth within ten days; and 
if he or she shall not so depart, the same pro- 
cess shall be had and punishment inflicted, 
and so toties quoties." 

Thus it appears that Massachusetts at that 
time made all negroes from other states, 
whether bond or free, unless the prescribed 
certificate of citizenship was produced, liable 
after remaining here two months, and a no- 
tice of ten days, to be sent by a single magis- 
trate to the house of correction to hard labor 
until the next general sessions of the peace, 
which was held by justices of the peace, and 
then liable to be sentenced by that court to 
punishment by whipping, and ordered out of 
the state; and if this order were disobeyed, 
the same confinement in the house of correc- 
tion and punishment by stripes might again 



be inflicted; and for every successive neglect 
of ten days to obey the order to depart from 
the state, the same proceedings might be re- 
peated indefinitely. The reason why a cer- 
tificate of citizenship protected the holder 
from being thus dealt with was, doubtless, be- 
cause the constitution, which she had just be- 
fore sanctioned, declared that "the citizens of 
each state shall be entitled to all the privileges 
and immunities of citizens in the several 
states." [Const U. S. art 4, § 2.] Verily, 
since the year 1788, when the constitution 
was adopted, we of Massachusetts and the 
North have undergone a ehange, but this can- 
not alter pre-existing facts. If from the prog- 
ress of benevolence we have acquired a 
stronger sympathy for the African, a more 
zealous desire to aid and protect him, our 
change cannot retroact so as to change the 
views and intentions which actually existed 
at the time the constitution was adopted. 

Let us now examine the opinions and deci- 
sions of courts and judges, state and national. 
The state courts have, in several instances, 
affirmed, and in no one denied, the constitu- 
tionality of the act of 1793. The supreme 
court of Pennsylvania, with Chief Justice 
Tilghman at its head, in the ease of Wright 
v. Deacon, 5 Serg. & R. 62, after full consid- 
eration, decided that the act of 1793 was con- 
stitutional, that the party claimed as a fugi- 
tive was not entitled to a trial by jury, but 
the proceedings were to be summary, and 
that the certificate of a state judge, pursuant 
to the act, authorised the removal, and could 
not be intercepted by process from the state 
court, and a writ de homine repliegiando, 
which had issued under the state law, was 
quashed. Here the authority of the state 
magistrate and the legal effect of his certifi- 
cate were directly in issue, and the pivot on 
whieh the decision turned. This was in 1S19, 
more than thirty years nearer to the adoption 
of the constitution than the present The next 
case was that of Com. v. Griffith, 2 Pick. 11. 
This was an indictment for assault arid bat- 
tery and false imprisonment against an agent 
who had seized a fugitive slave in order to 
carry him before a magistrate, pursuant to 
the statute. The court unanimously affirmed 
the power of congress to legislate upon the 
subject, and the constitutionality of the act 
of 1793. But Thacher, J., thought that by a 
true construction of the act, a warrant to ar- 
rest was required. The purpose of the arrest 
was to carry him before a magistrate pursu- 
ant to the statute, yet the constitutional au- 
thority of the magistrate was not discussed oi 
questioned. This was in the year 1823. In 
Jack v. Martin, 12 Wend. 311, a certificate had 
been given by the recorder of the city of New 
York. A writ de homine replegiando was 
afterwards sued out Several questions arose, 
and among them this question of the au- 
thority of the state magistrate. The supreme 
court of New York, in their opinion, delivered 
by Nelson, J. (page 328), use this language: 
"The question of slave or not, according to 
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the laws of the state from whence the fugi- 
tive fled, belonged to the magistrate under 
the law of congress to decide, and his deci- 
sion is conclusive in the matter so far as the 
state courts are concerned." And again (page 
329): "The decision of the magistrate and 
certificate is conclusive upon the fact as to 
the state court" This was in 1834. This case 
was carried to the court of errors, where an 
opinion against the constitutionality of the 
act of 1703 was delivered by Mr. Chancellor 
Walworth, but it does not appear that any 
other member of the court concurred with 
him. In Sims's Case, before the supreme 
court of Massachusetts, in April last [7 Cush. 
2S5], these very questions of the power of the 
commissioner, the right of a trial by jury, and 
the right of congress to legislate, were zeal- 
ously argued and fully considered, and the 
constitutionality of the act of 1850 unani- 
mously affirmed. The very able opinion of 
the court, delivered by Chief Justice Shaw, is 
so recent that it need only be referred to. The 
same result is ably sustained by the opinion 
of Mr. Commissioner Curtis in the same case. 

Let us next look at the opinions and de- 
cisions of judges and courts of the United 
States. In Ex parte Simmons, in the year 
1823 [Case No. 12,863], Mr. Justice Washing- 
ton of the supreme court heard an applica- 
cation, under the act of 1793, out of court 
summarily, without any question of its con- 
stitutionality. He refused the certificate, on 
the ground that the alleged fugitive was free. 
In Hill v. Low [Id. 6,494], which was error 
from the district court, the constitutionality 
of the act of 1793, and the right of the state 
magistrate to grant a certificate, seemed to 
have been conceded without question; the 
points raised being only as to the construc- 
tion of the act. So in Worthington v. Pres- 
ton [Id. 18,055], where a certificate had been 
granted by a state magistrate, no question 
was raised as to the constitutionality of the 
act of 1793, but other grounds of defence 
were successfully relied on. See, also, John- 
son v. Tompkins [Id. 7,416], and Jones v. Van 
Zandt [Cases Nos. 7,501, 7,502]. Judge Story, 
in his work upon the Constitution (volume 3, 
p. 677), referring to the fourth article, says: 
"It is obvious that these provisions for the 
arrest and removal of fugitives of both 
classes contemplate summary ministerial 
proceedings, and not the ordinary course of 
judicial investigations, to ascertain whether 
the complaint be well founded, or the claim 
of ownership be established beyond all legal 
controversy." 

We now come to the decision of the su- 
preme court of the United States in Prigg 
v. Pennsylvania, in the year 1842, 16 Pet. 
[41 U. S.] 559. In this case the court em- 
phatically affirm the act of 1793. In the opin- 
ion of the court, as delivered by Mr. Justice 
Story (page 622), we find the following de- 
cisi7e language: "We hold the act to be 
clearly constitutional in all its leading pro- 
visions, and, indeed, with the exception of 



that part which confers authority upon state 
magistrates, to be free from reasonable doubt 
and difficulty upon the grounds already stat- 
ed. As to the authority so conferred upon 
state magistrates, while a difference of opin- 
ion has existed, and may exist still, on the 
point in different states, whether state magis- 
trates are bound to act under it, none is 
entertained by this court that state magis- 
trates may, if they choose, exercise that 
authority, unless prohibited by state legisla- 
tion." The question of the power of con- 
gress to legislate was an essential and turn- 
ing point in the cause. It is true that the 
question of the power of the state magistrate 
to act summarily was not necessarily raised 
by the record, but the court nevertheless 
purposely and deliberately decided it. What 
they say is not to be classed among obiter 
dicta. It was not thrown in arguendo, as 
tending to the conclusions to which they 
had arrived, but is itself a conclusion which 
they take that occasion to pronounce, and 
mean to establish by all the authority of 
the court In this all the judges seem to 
have concurred. Mr. Justice McLean, in a 
separate opinion given by him, held that state 
magistrates were not only constitutionally 
authorized, but bound, to act under the stat- 
ute. Since that decision was pronounced, 
there have been three changes in the mem- 
bers of the court, all in the free states, Jus- 
tices Grier, Nelson, and Woodbury having 
succeeded Justices Baldwin, Thompson, and 
Story. In the Case of Garnett, brought as a 
fugitive before Judge Grier at Philadelphia, 
in October last [Case No. 5,243], he ex- 
pressed his determination in the strongest 
manner to enforce the act of 1850. Its con- 
stitutionality was not discussed. A letter 
subsequently written by Judge Grier holds 
this language: "A person held as a fugitive 
under the certificate of a judge or magis- 
trate under this act is legally imprisoned 
under process from a court or magistrate 
having jurisdiction." And, again: "Those- 
who believe that the constitution and laws of 
their country should be regarded and obeyed 
have no ground of complaint." Here the con- 
stitutionality of the act is assumed as un- 
questioned. 

Judge Nelson, in a charge to the grand 
jury in March last, takes occasion, in very 
decided language, to affirm the constitution- 
ality of the act of 1850, without exception, 
and Mr. Justice Woodbury has also ex- 
pressed his concurrence in those views. 

We have thus not only the decision of the 
highest judicial tribunal in the United States, 
which alone would be conclusive upon all 
subordinate courts, but the opinions of all 
the members of the court in 1842, and all 
its present members, in support of the con- 
stitutionality of the act Against all this 
not one decision of any court, state or na- 
tional, and not one opinion of any judge of 
the United States, can be produced. 

These questions must now be considered as- 
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settled by contemporaneous exposition, by 
practice, and acquiescence for more than 
fifty years, by the opinions and decisions of 
courts and judges, state and national, and 
especially by the supreme court of the Unit- 
ed States. To overturn the construction of 
the constitution so established would be a 
most dangerous violation of principle and 
duty. If a court may do this, it may over- 
turn established rules of property, of per- 
sonal rights, and of evidence, upon which the 
community have for a long time acted, and 
thus shake every man's title, put in jeopardy 
every man's liberty, and render the law so 
uncertain that no counsel could advise, and 
no man act, with safety. 



Case K"o. 16,341. 

UNITED STATES v. SCOTT. 

[4 Biss. 29.] i 

District Court, D. Indiana. May Term, 1865. 

Indictment— Misjoinder of Counts — Defective 
codnts — mordek. 

1. Counts for conspiracy can not be joined 
with counts for murder. 

[Cited in Ex parte Hibbs, 26 Fed. 427; U. 

S. v. Lancaster, 44 Fed. 894.] 
[Cited in State v. Lockwood (Vt.) 3 Atl. 540,] 

2. In what cases an indictment will be suffi- 
cient, which charges the crime in the terms of 
the statute creating it. 

3. Requisites of a good indictment for mur- 
der under an act of congress punishing opposi- 
tion to the enrollment of the national forces. 

4. In the national courts there can be no in- 
dictment unless some act of congress authorizes 
it 

[This was an indictment against George 
T. Scott for murder.] * 

John Hanna, U. S. Dist. Atty. 
McDonald & Roach, for defendant. 

McDONALD, District Judge. The indict- 
ment in this case contains three eounts. The 
first count, in general terms, charges that 
the prisoner conspired with divers persons 
named, to prevent the execution of three dis- 
tinct acts of congress, the titles of which it 
recites. The second count charges a like 
conspiracy with the same persons with a 
like purpose, and alleges that, in pursuance 
of that purpose, the prisoner and his co-con- 
spirators assaulted one Eli McCarty while 
"in the performance of his legal service" in 
relation to the due execution of said acts of. 
congress, and murdered him. The third 
count charges that the prisoner, intending 
to prevent the execution of said acts of con- 
gress, assaulted said "McCarty being then 
and there a person employed in the perform- 
ance of service relating to the enrollment 
of the national forces duly ordered by the 
proper legally constituted authorities," and 
that while he was thus employed, the pris- 
oner murdered him. 

i [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



Counsel for the prisoner now move to 
quash the whole indictment for a misjoinder 
of counts. They also move to quash each 
count as being defective on its face. 

I. As to the question of a misjoinder of 
counts. In examining this question, it is 
not important to consider whether each 
count in itself is either good or bad. ■ In civil 
actions there may be duplicity, though a 
part be ill pleaded. Gould, PI. 427. So, 
though some of the counts be defective in an 
indictment, there may be a misjoinder. This 
rule, however, would not prevail, where the 
part supposed to produce the duplicity or 
misjoinder is mere surplusage.* But that is 
not the case here. The first count in this in- 
dictment charges a mere, conspiracy, which 
is only a misdemeanor, or at most a felony 
not punishable capitally. The second and 
third charge murder, a capital crime. At 
common law, the general rule is, that if the 
legal judgment on each count would be mate- 
rially different, as in the case of a misde- 
meanor and a felony, there can be no join- 
der. Whart. Am. Or. Law, § 418. Here the 
judgment on the first count could only be 
fine and imprisonment. 12 Stat. 284. On 
the second and third eounts, the punishment, 
on conviction would be death. 13 Stat 8. 
Judged, therefore, by the rules of the com- 
mon law, there is plainly a misjoinder of 
counts in this indictment. 

The district attorney, however, insists that 
an act of congress on this subject cures this 
defect The act referred to provides that 
"whenever there are or shall be several char- 
ges against a person or persons for the same 
act or transaction, or for two or more acts 
or transactions connected together, or for 
two or more acts or transactions of the 
same 'class of crimes or offenses which may 
be properly joined," the whole may be join- 
ed in one indictment. 10 Stat. 162. The lat- 
ter provision of this act evidently does not 
alter the common law. "Weinzorpflin v. 
State, 7 Blackf. 186; State v. Smith, 8 Blackf. 
489. And, in our opinion, the former part of 
the statute cited does not help the case. For 
we can not see from any allegation in the 
indictment before us, either that all these 
counts refer to "the same act or transac- 
tion," or that they all are "acts or transac- 
tions connected together." Indeed, the con- 
trary appears by the indictment itself; for 
the first and second counts charge a con- 
spiracy between the prisoner and divers oth- 
er persons; the third charges a murder com- 
mitted by him alone. The indictment is 
plainly bad as having a misjoinder of counts. 
But, as this defect may be cured by a nolle 
prosequi to some of the counts, we will ex- 
amine the motion to quash the separate 
counts. 

n. The motion to quash each count as be- 
ing defective on its face. 

1. The first count charges, in general terms, 
a conspiracy between the prisoner and sev- 
eral other designated persons "to prevent, 
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hinder, and delay, by force, the execution" 
of three acts of congress relating to the mili- 
tary, and particularly designated in the in- 
dictment. The count is on the act of July 
31, 1861, which declares that if two or more 
persons shall conspire together, by force, to 
prevent, hinder, or delay the execution of 
any law of the United States, they shall be 
deemed guilty of a high crime, &c. 12 Stat. 
284. The count is in the words of the act, 
which, as a general rule, is sufficient; and 
we think it sufficient in the present case. 
We hold the first count good. 

2. The second count is, in our opinron, 
clearly bad. It substantially charges a com- 
bination between the prisoner and others to 
prevent, hinder, and delay the execution of 
certain acts of congress, and that, in at- 
tempting to consummate this unlawful pur- 
pose, the prisoner murdered Eli McCarty. 
In the national courts there can be no indict- 
ment unless some act of congress authorizes 
it. There is no act of congress punishing 
murder committed under the circumstances 
stated in this count. Such a killing is ex- 
clusively cognizable in the state courts. 

3. The third count charges that the pris- 
oner did assault, hinder, and impede one Eli 
McCarty while in the performance of his 
legal service, under and in pursuance of, and 
in relation to the due execution of, a law of 
the United States, &c, he the said Eli McCarty 
being then and there a person employed in 
the performance of service relating to the 
enrollment of the national forces, duly or- 
dered by the proper and legally constituted 
authorities, in pursuance and by virtue of 
the laws aforesaid, and murdered said Mc- 
Carty in that assault. The indictment states 
these facts with more formality than we 
have done; but the above is the substance 
of them. The act of congress under which 
this indictment is framed, provides that 
whoever shall "assault, obstruct, hinder, im- 
pede, or threaten any officer or other person 
employed in the performance of any service 
in any way relating" to the enrollment of the 
militia, shall be deemed guilty of murder, 
if, in such opposition to the officer or other 
person, death shall ensue. 13 Stat. 8. We 
think the allegations in this count are not 
sufficiently particular and definite. In in- 
dictments for murder, the utmost certainty 
has always been required. Here it is not 
stated whether McCarty was an officer or 
not, or under what or whose authority he 
was acting. Nor is it stated what particu- 
lar duties connected with the enrollment of 
the national forces he was performing at 
the time of the assault and murder. The 
indictment indeed alleges that McCarty was 
"a person employed in the performance of 
service relating to the enrollment." But it 
omits to state whether he was an officer or 
a mere servant of an officer. It says that 
he was "duly ordered by the proper legally 
constituted authorities" to perform these du- 
ties. But it fails to state who were those 
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authorities. It" avers that certain things 
were "legally" and "duly" done. But this 
is merely pleading matter of law. How they 
were legally and duly done ought to have 
been averred. All these are very vague al- 
legations in an indictment for murder. 
Where a man was indicted for stealing coin, 
the indictment was held bad for not stating 
the species of coin stolen. Rex v. Fry, Russ. 
& R. 482. Where an indictment charged 
that the accused "retarded" an officer in the 
discharge of his duty, it was held bad for 
not showing the acts by which the officer 
was retarded. Rex v. How, 1 Strange, G99. 
^It is true that the third count follows the 
words of the act on which it is founded. 
This, we have already said, as a general 
rule, is sufficient; and we have applied this 
rule to the first count. But it is a rule sel- 
dom applicable to indictments for capital 
crimes; and it is subject to many excep- 
tions even in lower offenses. It is, indeed, 
often difficult to determine when such a 
mode of pleading may be safely adopted. 
The supreme court of Indiana say, "as an 
approximation to a test," that where a stat- 
ute defines the offense generally, and desig- 
nates the particular acts constituting it, it 
is sufficient, in charging the crime, to fol- 
low substantially the language of the stat- 
ute; but where the statute defines the crime 
generally without naming the particular acts 
which constitute it, it might be necessary to 
set out the acts done, so that it might ap- 
pear to the court whether the acts done 
amount to the crime. Malone v. State, 14 
Ind. 219. We are of opinion that this is a 
distinction worthy to be followed; and we 
think it applies even in cases not capital, 
and is strongly applicable to the case at bar. 
We are clear that the third count is bad. 

Upon this ruling, the district attorney en- 
tered a nolle prosequi to the second and 
third counts. The prisoner thereupon plead- 
ed guilty to the first count, and was sen- 
tenced to the penitentiary for six years. 

Vi NOTE BY McDONALD, District Judge. 
The prisoner, George T. Scott, and his co-con- 
spirators were afterwards indicted for the mur- 
der of Eli McCarty under the 12th section of 
the act of February 24, 1864 (13 Stat. 8). One 
of them pleaded guilty, and died in jail before 
judgment was pronounced on him. The oth- 
ers, on plea of not guilty, were tried by a jury 
and found guilty. [Case unreported.] On a 
motion in arrest of judgment on this verdict, 
and on a certificate of difference of opinion be- 
tween Judges Davis and McDonald, the case 
was transferred to the supreme court of the 
United States. That court held that there was 
no act of congress reaching the case, and there- 
fore ordered the judgment to be arrested. And 
it was arrested accordingly. See 3 Wall. [70 
U. S.] 642. All the conspirators, however, stood 
indicted for conspiracy under the act of Julv 
31, 1861 (12 Stat. 284). To these indictments 
they pleaded guilty, and were sentenced to the 
penitentiary for six years. 

An indictment must be certain to a certain 
intent in general. U. S. v. Forrest [Case No. 
15,131]; U. S. v, Watkins [Id. 16,649]. It is 
in general sufficient to describe a statutory of- 
fense in the words of the statute. U. S. v. 
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Lancaster [Id. 15,556]. And it is sufficient if 
it be substantially set out, though not in the 
precise words of the statute. U. S. v. Bachel- 
der [Id. 14,490]; U. S. v. Pond [Id. 16,067]; 
U. S. v. Wilson [Id. 16,730], U. S. v. La Ooste 
[Id. 15,548]; State v. Cook, 38 Vt. 437; Har- 
rison v State, 2 Cold. 232; Com.- v. Turner, 8 
Bush, 1. The federal courts have no common 
law jurisdiction in criminal cases. U. S. v. 
Wilson [Case No. 16,731]; U. S. v. Worrall [Id. 
16,766]; U. S. v. Hare [Id. 15,304]; U. S. v. 
Hudson, 7 Cranch [11 U. S.] 32. Nothing can 
, be punished under the United States laws which 
is not made criminal by statute. U. S. v. Lan- 
caster [supra]; U. S. v. Libby [Case No. 15,- 
597]; U. S. v. New Bedford Bridge [Id. 15,- 
867]. 



Case No. 16,242. 

UNITED STATES v. SCOTT et aL 

[3 Woods, 334.] i 

Circuit Court, W. D. Texas. June Term, 1878. 

Jddgments— Lien ox Lands— Equity— Pleadings 
as Evidence. 

1. A judgment rendered by the United States 
circuit court for the Western district of Texas 
is a lien upon all the lands of the defendant 
within the district, without being recorded in 
the several counties where his lands lie. 

[Cited in Cooke v. Avery, 147 U. S. 390, 13 

Sup. Ct. 346.] 
[Cited in brief in State v. Smalley, 50 Vt. 

741.] 

2. Where a suit in equity is submitted on 
bill and answer, the answer must be taken as 
true, and where it denies the case made by the 
bill, the bill must be dismissed. 

In equity. Heard on bill and answer. This 
was a bill filed to set aside a deed for fifty- 
seven sections of land made by the defendant 
William T. Scott to his co-defendant Hiram 
G-. Austin. The bill alleged in substance as 
follows; Scott was surety on the bond of the 
late collector of internal revenue, who had 
died in default to the United States in the 
sum of $127,000. The penalty of the bond 
was §50,000. Suit was brought against Scott, 
on said bond, in United States circuit court 
for the Western district of Texas, and on 
December 11, 1873, a judgment was rendered 
against him, in favor of the United States, 
for the full amount of the penalty of the bond. 
That on October 3, 1873, Scott was the owner 
of fifty-seven sections of land in Bexar coun- 
ty, in the Western district of Texas. On 
that day he was largely indebted to the Unit- 
ed States, and in failing circumstances. Nev- 
ertheless, he made a deed of that date for said 
land to his son-in-law, the said Austin. This 
deed was not acknowledged until December 
15, 1873, and was not recorded till January 
14, 1874. Austin, at the date of the deed, 
knew of the pendency of the suit against 
Scott. The deed was without consideration, 
and was made by Scott and accepted by Aus- 
tin, as a device to hinder, delay and defraud 
the creditors of Scott, and especially the Unit- 
ed States. The bill further averred that, by 

i [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



virtue of its judgment, the United States had 
acquired a lien upon said lands, and that said 
conveyance was a cloud upon the title. The 
bill prayed that said deed might be declared 
fraudulent and void, and the lands subjected 
to the payment of the judgment against Scott, 
in favor of the United States. The answer de- 
nied that the judgment was a lien upon the 
lands, and traversed all the averments of 
fraud made in the bill. The cause was sub- 
mitted on bill and answer. 

A. J. Evans, U. S. Atty. 
C. S. West, for defendants. 

BRADLEY, Circuit Justice. The defend- 
ants contend that the judgment was not a lien 
upon the lands until it was recorded in the 
county where the lands lie. I do not think 
this position is tenable. The judgment is a 
lien upon all lands in the district within the 
jurisdiction of the court, and within reach of 
its process. 

But whether so or not is not a question in 
this cause since that is a matter affecting the 
legal rights of the parties. This suit was 
brought to remove the cloud on the title which 
it was supposed the deed created, and was 
based on an allegation that the deed was 
made to defraud the United States. The de- 
fendants answered the bill fully, denying all 
fraudulent intent, averring that the deed was 
made bona fide and for full consideration, 
and without any reference to the action 
against Scott, he supposing, as he swears, 
that there was a good and valid defense to 
the suit. The plaintiff set the cause down 
for hearing on bill and answer only, and the 
answer must be taken as true. The charge 
of fraud being purged by the answer, and the 
bill being unsupported by evidence, the bill 
must be dismissed. Dismissed accordingly. 
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UNITED STATES v. SCROGGINS. 

[Hempst. 478.] * 

Circuit Court, D. Arkansas. April, 1847. 

Criminal Law— Maiming— Mode, or Instrument 
Used. 

1. To disable or disfigure any limb or member 
of a person by means of shooting, stabbing, cut- 
ting, biting, gouging, or any other means, with 
intent to maim or disfigure, constitutes an of- 
fence under the 13th section of the crimes act 
of 1790, ard is punishable as therein prescribed 
(1 Stat. 115). 

2. The particular mode of effecting this dis- 
figuration or disability, or the particular weap- 
on, or instrument, or means used, are not ma- 
terial, provided the result is maiming or disfig- 
uration with intent so to do. 

3. It is not necessary that it should be done 
by cutting or by the use of some sharp instru- 
ment or edged tool. This is one mode, but not 
the only mode 

Maiming. Indictment that [John W.] 
Seroggins, a white man, shot James Rawles, 

i [Reported by Samuel H. Hempstead, Esq.] 



JOHNSON. District Judge. The indictment 
with requisite particularity of time and 
place, and by proper averments, charges that 
the defendant disabled the right arm of 
James Rawles, a white man, and not an In- 
dian, by means of shooting with intent to 
maim, and the question is, whether the case 
is within the purview of the 13th section of 
the act of 1790, relative to maiming. If it 
is not, it is conceded that there is no law to 
punish the offence. I have carefully exam- 
ined this section upon which the indictment 
is founded, and entertain no doubt that the 
motion ought to be overruled. In some parts 
of that section cutting is contemplated as a 
mode by which maiming or disfiguration may 
be effected, but not the only mode; and in- 
deed there could be no reason for confining 
the offence to that particular mode. Now to 
"disable the tongue" or "put out an eye" is 
punishable, but according to the argument of 
the defendant's counsel, it would not be with- 
in the statute unless it was done by cutting, 
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also a white man, with a rifle gun, in the 
right arm, with intent to disable and -maim. 

E. H. English, for defendant, moved to 
quash the indictment, on cue ground that to 
disable the limb or member of a person by 
means of shooting, was not embraced by the 
act of congress. He argued that the act pun- 
ishing maiming was a literal transcript of the 
Coventry act, and that the construction of 
that act in the English courts had been that 
the maiming or disfiguration must be done 
with some sharp instrument or edged tool, 
and that the language of the act seemed to 
contemplate maiming by means of cutting or 
stabbing. 

S. H. Hempstead, U. S. Dist. Atty., re- 
sisted the motion, and contended that the 
obvious policy of the law was to punlsn 
maiming, and that to narrow it down to 
maiming by cutting or stabbing merely 
would present p strange anomaly, and would 
be imputing to the lawmaker the absurdity 
of attaching a penalty to the means em- 
ployed rather than the offence itself. Maim- 
ing is depriving another of the use of such 
of his limbs or members as may, render him 
less able in fighting, either to defend him- 
self or annoy his adversary. 4 Bl. Gomm. 
206; 1 Hawk. P. C. 111. The statute in 
question among other things, provides in 
effect, that if any one shall "disable any 
limb or member of any person with inten- 
tion in so doing to maim or disfigure." The 
indictment is founded on this particular 
part of the statute, and although the maim- 
ing was effected by shooting, yet the indict- 
ment is believed to be well founded. It 
would certainly be difficult to assign a sen- 
sible distinction between maiming by shoot- 
ing and cutting; and it cannot be denied 
that the act of congress is comprehensive 
enough to embrace a case like this. Gord. 
Dig., p. 938, art. 3196. 
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by the use of some sharp instrument or edged 
tool. The correctness of this position cannot be 
admitted. No adjudged ease has been ad- 
duced to sustain it. To disable any limb or 
member of a person is expressly declared to be 
an offence, and that is the crime charged in 
this indictment. 

If any person should purposely and mali- 
ciously disable the tongue of another by bit- 
ing, or put out an eye by shooting, striking, 
gouging, or such like means, or should dis- 
able any limb or member of another, by cut- 
ting, shooting, or any other means, with in- 
tent to maim or disfigure, such person would, 
undoubtedly, be liable to conviction on this 
statute. That position is clear enough to my 
mind. The particular mode of doing it, as by 
stabbing, cutting, shooting, or striking, or 
the particular weapon or instrument used, 
are not material. The real inquiry is, whether 
a limb or member has been disabled or dis- 
figured purposely and maliciously, and with 
intent to maim or disfigure; and if so, the 
offence is complete. This is deemed to be a 
fair construction of the statute in question, 
and to give it any other would enable offend- 
ers to evade it at pleasure. 

It is urged, however, that this section is 
almost a literal transcript from the statute 
of 22 and 23 Car. H. c. 1 (Gord. Dig. p. 938, 
art. 3196; 1 Hawk. P. C. 108), commonly 
called the "Coventry Act," and that the Eng- 
lish courts have put the construction upon it 
contended for by the defendant's counsel. I 
can find no case to that effect, nor has any 
been referred to or produced; and even If 
there were such cases, I should not feel at 
all bound by them, for such a construction 
would, in my judgment, be manifestly ab- 
surd, and contrary to the obvious intention of 
the law. It would be destroying it, by as- 
tute construction and unmeaning refinement. 
It would be carrying technicality much fur- 
ther than it ought to be carried; and it is 
difficult to perceive any sense or reason in it. 
Considering this case to be within the act, 
and the indictment to be good both in form 
and substance, the motion to quash is over- 
ruled, and the defendant ordered to plead to 
the indictment. Ordered accordingly. 

The prisoner was found guilty, and was sen- 
tenced to pay a nominal fine and to be im- 
prisoned one year. 



Case No. 16,344. 

UNITED STATES v. SCROGGINS. 

[3 Woods, 529.] i 

Circuit Court, N. D. Georgia. March Term, 
1879. 

United States Commissioners and Attorxeys— 
Warrants of Arrest. 

1. A United States marshal, who receives a 
warrant to be served from a circuit court com- 
missioner, is bound to make return of his doings 
thereunder. 

i [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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2. The United States attorney has no author- 
ity to talie from the hands of the marshal war- 
rants regularly issued to him by a circuit court 
•commissioner, for the purpose of deciding 
whether or not such warrants shall be executed. 

[Cited in U. S. v. Ebbs, 10 Fed. 373; 49 Fed. 
152.] 

[3. Cited in Ex parte Perkins,, 29 Fed. 911, 
to the point that a commissioner, as an examin- 
ing magistrate, has the same powers, and de- 
rives them from the same source, as the chief 
justice or other justices or judges of the United 
•States would have when acting in the same 
■capacity.] 

W. H. Smyth, a commissioner of this 
court, filed his petition, in which he repre- 
sented that as such commissioner he had is- 
sued a -warrant for the arrest of one Wes- 
ley Seroggins, directed to the United States 
marshal for the Northern district of Georgia; 
that this warrant was dated January 17, 
1879, and on that day placed in the hands of 
the marshal for execution; that on Feb- 
ruary 10, 1879, he, the said commissioner, 
addressed an official letter to the marshal 
inquiring what disposition he had made of 
said warrant; that the marshal replied to 
said letter, and to other letters of the same 
tenor, subsequently addressed to him by the 
•commissioner, declining to give the informa- 
tion sought, and refusing to make any re- 
turn to the commissioner of bis actings and 
■doings under said warrant. The petitioner, 
therefore, prayed for a rule upon tbe mar- 
shal to show cause why he had not executed 
tbe warrant, and why he should not make 
a return thereof to the commissioner. 

Tbe court granted the rule prayed for by 
the petition, and in compliance therewith 
tbe marshal answered: (1) That he bad not 
made return of his actings and doings on 
said warrant to the commissioner, because 
he was not required to do so by any law 
known to him. (2) That he bad not exe- 
cuted said warrant because, after the same 
was placed in his bands by tbe commis- 
sioner, it was taken from him by the dis- 
trict attorney for consideration and deter- 
mination by that officer, whether or not the 
public interests required it to be executed, 
and it was still in the hands of the district 
attorney for that purpose. The matter came 
on for hearing upon tbe sufficiency of these 
answers to the rule. 

A. T. Akerman and H. K. MeCay, for the 
marshal. 
W. H. Smyth, contra. 

WOODS, Circuit Judge. 1. There is no 
ground for the idea that a marshal can re- 
ceive warrants, commanding him to arrest 
parties therein named, and make no return 
thereon. He is clearly bound to make re- 
turn, either that he has arrested the party 
against whom the warrant was issued, or 
that the party could not be found in his 
bailiwick, or give some other excuse for not 
making the arrest The oath of office pre- 
scribed for the marshal requires him to 



(Case No. 16,244) U. S. v. SCROGGINS 

"faithfully execute all lawful precepts di- 
rected to him under authority of the United 
States, and true returns make." Such, also, 
is the course required by tbe common law. 
The officer may retain the warrant for bis 
own protection, but he must return to the 
justice what be has done in pursuance of 
bis command: 2 Ld. Raym. 1196; Beck. 
Just. Arrest, 14. So, by the Code of Geor- 
gia, constables may be ruled by their re- 
spective justices* courts, and compelled to 
give an account of tbeir actings and doings. 
Code 1873, § 4170. What they may be ruled 
to do, it is their duty to do without rule. 
The idea that a ministerial officer may 
pocket a warrant issued to him by lawful 
authority, and refuse to make any return, 
or give any reason for not executing it, is, 
in my judgment, without any foundation, at 
either the common law, or in the statutes 
of the United States. Tbe marshal may, it 
is true, make his return to the commissioner 
before whom he takes his prisoner for ex- 
amination, but he must make a return to 
liim. If tbe person against whom the war- 
rant issues cannot be found, a return of that 
tact should be made to the commissioner 
who issues the warrant. By a rule of tbis 
court, adopted June 10, 1878, every commis- 
sioner of the court is required, at the close 
of every fiscal year, to file in the office of 
the clerk of the court a report of all war- 
rants issued by him during the year, stating 
against whom and on whose affidavit issued, 
and stating how many, and whicb of said 
warrants have been executed, etc. Clearly, 
it is impossible for the commissioner to 
comply with tbis rule, if the marshal refuses 
to make return of the warrants placed in 
bis bands; or if he has made return of tbe 
warrant to another commissioner, before 
whom he has taken the prisoner, and re- 
fuses, wben officially inquired of by tbe 
commissioner who issued the warrant, to 
state that fact. Under this rule, it clearly 
becomes the duty of tbe marshal to give to 
tbe commissioner at least a report of his act- 
ings and doings under the warrant placed 
in bis hands. 

2. The second question presented by the 
answer of the marshal to the rule, is, wheth- 
er the district attorney has authority to take 
commissioners' warrants from the hands of 
the marshal, in order to determine whether 
they should be executed or not. I can find 
no statute law or usage which confers such 
a power on the district attorney. The Re- 
vised Statutes of the United States (sec- 
tion 1014) expressly confer on any justice 
or judge of the United States, and on tbe 
commissioners of tbe circuit court, power to 
arrest, imprison or bail offenders against the 
laws of the United States, agreeably to the 
usual modes of process against offenders in 
the state where tbe arrest is made. This 
power, conferred on the commissioners by 
this section, is precisely tbe same as that 
conferred on tbe justices of the United States 
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supreme court and tlie judges of the circuit 
courts. It is not made subject to the super- 
vision of the marshal or district attorney. 
The judge or the commissioner acts on his 
own responsibility, and is not accountable 
to, or subject to the control of either of these 
officers. If the district attorney has no au- 
thority to suppress a warrant issued by the 
chief justice of the United States, he can- 
not interfere with the warrant of a circuit 
court commissioner, for both derive their 
powers from precisely the same law. As 
well said by Justice Field, in U. S. v. Schu- 
mann [Case No. 16,235]: "The commissioner 
is made a magistrate of the government, ex- 
ercising functions of the highest importance 
to the administration of justice. He is an 
examining and committing magistrate, bound 
to hear all complaints of the commission of 
any public offense against the laws of the 
United States in his district, to cause the of- 
fender to be arrested, to examine into the 
matters charged, and to commit for trial 
or to discharge from arrest, according as 
the evidence fails or tends to support the 
accusation. For the faithful discharge of 
his duty in these particulars he alone is ac- 
countable. He has no divided responsibil- 
ity with any other officer of the government, 
nor is he subject to any other's control." 
And in the case from which this citation is 
made, Justice Field held that even after the 
offender was arrested and the case was un- 
der examination before the commissioner, 
the district attorney had no absolute power 
to dismiss the proceeding. Much less has he 
power to suppress a warrant before arrest. 
If the district attorney can suppress a com- 
missioner's warrant after it is issued and 
before it is executed, he can forbid the com- 
missioner to issue the warrant. If he has 
this supervision of the conduct of the com- 
missioners, he has the same over the con- 
duet of the circuit justices and the circuit 
and district judges, and can forbid them to 
issue warrants, although, in their judgment, 
the warrants should issue. Such a power 
will hardly be claimed for the district at- 
torney, and yet such a power is the logical 
sequence of what is claimed for him on this 
hearing. No claim that the power is exer- 
cised by the district attorney, to prevent 
abuses or control expenses, can justify it. 
The power does not exist in that officer, and 
it would be a most dangerous power, and 
liable to the greatest abuses, if it did. 

We have been referred to sections 83S and 
3164 of the Revised Statutes, as warrant for 
the action of the district attorney in this 
case. A glance at section S31 will show that 
it has no reference to criminal proceedings, 
and an examination of both sections will 
show that neither confers on the district at- 
torney any supervision over circuit court 
commissioners, or the warrants issued by 
them. In my judgment, the answers of the 
marshal to the rule are insufficient. It is 
his duty to execute all warrants that law- 



fully come to his hands, and to make due 
return thereof, and the officer issuing the 
warrant is entitled to know what is done 
under it. As both the marshal and district 
attorney have acted in this matter in the 
highest good faith, and from a sense of duty 
only, it will not be necessary to do more 
than to pass an order requiring the marshal 
to make return to the commissioner of his 
actings and doings under the warrant 
against Wesley Scroggins. And it is so or- 
dered. 
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UNITED STATES v. SEAGRIST et al. 

[4 Blatchf. 420.] i 

Circuit Court, S. D. New York. March 31„ 
1860. 

Revolt of Seamex — National Character of 
Vessel — How Proved — Jurisdiction of Fed- 
eral Courts — What are "High Seas." 

1. On the trial of an indictment for an en- 
deavor to make a revolt on board of an Ameri- 
can vessel in a foreign port, under the 2d sec- 
tion of the act of March 3d, 1835 (4 Stat. 776). 
it is not necessary to give documentary proof 
establishing the national character of the ves- 
sel, but it is sufficient to prove orally that she 
is owned by an American citizen. 

2. A vessel lying in a harbor, fastened to- 
the shore by cables, and communicating with 
the land by her boats, and not within any in- 
closed dock, or a*., any pier or wharf, is, within 
the common acceptance of the term, on the 
"high seas," outside of low water mark on the 
coast. 

[Cited in Ex parte Byers, 32 Fed. 407.] 

3. The act of March 3d, 1825 (4 Stat. 115, § 
5), giving directly to the courts of the United" 
States jurisdiction over certain classes of offen- 
ces committed on board of American vessels in 
foreign ports, was not designed to abrogate or 
curtail the jurisdiction of the United State** 
over crimes committed at sea, but to remove 
doubts whether that jurisdiction could be exer- 
cised when the locus in quo was a locked har- 
bor, adapted by nature or artificially to protect 
vessels from the perils of an open coastage. 

4. The act of 1825 does not afford the ex- 
clusive rule of decision with respect to offences 
which are not alleged and proved to have been 
Committed on or against the persons of individ- 
uals on ship board. 

5. The crime of endeavoring to make a revolt 
on board of a vessel, is one against the master 
of the vessel; and it is sufficient to charge it 
in the words of the act of 1835, to give the 
court cognizance of it. even within the require- 
ments of the act of 1825. 

[Cited in U. S. v. Huff, 13 Fed. 637.] 

[6. Cited in U. S. v. Stone, 8 Fed. 252, to the 
point that if the different acts mentioned in sec- 
tion 2 of the act of March 3, 1835, constituted 
different offences, they may yet be united in the 
same indictment.] 

This was an indictment against [Henry 
Seagrist and others], four of the crew of the 
American brig Humming-bird, of New York, 
for an endeavor to make a revolt and mutiny 
on board of her, in the harbor of Palermo,. 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.]. 
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Sicily, on the 31st of December, 1859. On the 
trial they were convicted, and they now mov- 
ed for a new trial. 

James L. MaLane, Asst Dist. Atty. 

James Ridgway, for prisoners. 

BETTS, District Judge. The ground urged 
for a new trial, in this case, is the alleged mis- 
direction of the court to the jury, that the port 
of Palermo, where the offence is charged "by 
the indictment to have been committed, is a 
place within the admiralty jurisdiction of the 
United States. The objection would have 
been more appropriately taken in arrest of 
judgment, but the validity of it may well be 
determined in either mode of proceeding. 

The objection that no documentary proof, 
such as a bill of sale, or registry, was put in, 
establishing the national character of the ves- 
sel, cannot avail the defendants. The master 
testified that she was owned in this city, by 
American citizens, and it was only necessary 
for the prosecution to prove that she was 
American property, to support the indictment. 
It was not, in any way, an issue, on the trial, 
whether she was entitled to the privileges of 
an American bottom, under our revenue laws. 
The only fact Evolved was whether she was 
American property, and of this there can be 
no doubt 3 Kent, Comm. 130, 132, 150. 

The main point contested on the trial and 
on this motion, rests on an exception to the 
jurisdiction of the court. The generic of- 
fence of endeavoring to make a revolt, was 
first declared to be a crime, by the United 
States laws, in the crimes act of April 30th, 
1790 (1 Stat 115, § 12); and the courts have 
recognized the offence as sufficiently describ- 
ed and specified under that denomination, to 
be subject to judicial' cognizance. U. S. v. 
Kelly [Case No. 15,516]; Id. 11 Wheat. [24 
U. S.] 417; U. S. v. Smith [Case No. 16,337]. 
It was decided in the First circuit, that the 
offence, when committed within a harbor of 
the United States, was punishable under the 
act, and that it was not a condition to the 
jurisdiction of the court, that the offence 
should have been committed on the high seas. 
U. S. v. Hamilton [Id. 15,291]. In U. S. v. 
Keefe [Id. 15,509], Judge Story ruled, that an 
indictment under the act of 1790, for an en- 
deavor to make a revolt was triable in the 
circuit court, although the offence was com- 
mitted in a foreign port, the criminal jurisdic- 
tion in admiralty being deemed to be, in a 
general sense, co-ordinate as to place with 
the civil jurisdiction. This last decision was 
made in 1824, and the argument on the pres- 
ent motion maintains that the act of congress 
of March 3d, 1825 (4 Stat. 115, § 5), in giving 
directly to the courts of the United States ju- 
risdiction over certain classes of offences com- 
mitted on board of American vessels in for- 
eign ports, necessarily limits the jurisdiction 
to those specified cases, and that an endeavor 
to make a mutiny on board of a ship in a for- 
eign port is not an offence on any person, and 
is, therefore, not subjected to the cognizance 
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of the courts of the United States, by the pro- 
visions of that act. The language of the stat- 
ute is: "If any offence shall be committed 
on board of any ship or vessel belonging to 
any citizen or citizens of the United States, 
while lying in a port or place within the juris- 
diction of any foreign state or sovereign, by 
any person belonging to the company of said 
ship, or any passenger, on any person be- 
longing to the company of said ship, or any 
other passenger, the same offence shall be 
cognizable and punishable by the proper cir- 
cuit court of the United States." 

In considering this objection, it is worthy 
of notice, that the place where the vessel lay 
at the time, although called the port of Pa- 
lermo, was not within any enclosed dock, nor 
actually at any pier or wharf. She lay out 
in what was called the harbor, fastened to 
the shore by cables. She communicated with 
the land by her boats. This position of the 
vessel would leave her, within the common 
acceptance of the term, on the "high seas," 
outside of low water mark on the coast. U. 
S. v. Hamilton [Case No. 15,290]; The Abby 
[Id. 14]; U. S. v. Kessler [Id. 15,528]. 

The act of 1825 was not designed to abro- 
gate or curta'l the jurisdiction of the United 
States over crimes committed at sea, but 
manifestly to remove doubts whether that 
jurisdiction could be exercised when the locus 
in quo was a locked harbor, adapted by na- 
ture or artificially to cover and protect vessels 
from the perils of an open coastage. I do not 
find any construction given authoritatively by 
the courts of the United States, whieh estab- 
lishes the doctrine, that the act of 1825 af- 
fords the exclusive rule of decision with re- 
spect to offences which are not alleged and 
proved to have been committed on or against 
the persons of individuals on shipboard. 

A case occurred in 1S34, before the circuit 
court in Pennsylvania, in which the judges 
(Baldwin and Hopkinson) adopted that view 
of the law, but only decided that larceny with- 
in a port in the Bahamas, committed on board 
of an American ship, was not an offence pun- 
ishable under the laws of the United States 
(U. S. v. Morel [Id. 15,807]), because it was 
an offence against property alone; and the 
court, in illustration of their conclusion, re- 
ferred to the act of 1S25 as omitting to extend 
the admiralty jurisdiction over any descrip- 
tion of offences within foreign ports, not com- 
mitted on or against some person. If that 
suggestion of the court offers the true exposi- 
tion of the act of 1825, the crime charged in 
this indictment, and proved on the trial, may, 
without any impropriety of language, be de- 
fined to be one against the master of the ves- 
sel, and, being charged in the words of the 
2d section of the act of March 3d, 1835 (4 Stat 
776), may be deemed sufficiently alleged, with- 
out any more pointed averment. TVbart Cr. 
Law (2d Ed.) 132. The first count of the in- 
dictment charges, that the vessel, owned by 
a citizen or citizens of the United States, 
whereof Joseph Davis was then and there 
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master and commander, being within a for- 
eign port, and within the admiralty and mari- 
time jurisdiction of the United States, the de- 
fendants, being four of the crew of the said 
vessel, "did then and there endeavor to make 
a revolt," against the peace, &c. In the sec- 
ond count, after the like preliminary aver- 
ments, it charges that the same parties "did 
then and there combine and confederate with 
each other, to make a revolt and mutiny." 
The third count, after the like preliminary 
averments, charges that the defendants "did 
then and there solicit, incite and stir up each 
other to disobey and resist the lawful orders 
of the master of the said ship, and to neglect 
and refuse their proper duty on board there- 
of, and to betray their proper trust therein." 
The first section of the act of 1835 defines, in 
very precise terms, the crimes of revolt and 
mutiny, and affixes a specific punishment to 
them; and the second section particularizes 
the acts of seamen on shipboard which shall 
subject them to the same punishment, as an 
endeavor to make a revolt or mutiny. It is 
practically unimportant whether the provi- 
sions of the second section are expounded as 
so many instances or methods in whieh the 
offence of an endeavor to make a revolt or 
mutiny may be manifested, or whether they 
are taken distributively, and understood to 
be so many separate and distinct off ences, each 
being sufficient of itself to sustain an indict- 
ment. , The three counts of this indictment 
are so framed as to secure to the United 
States the advantage of either construction. 
It appears to me, therefore, that the court did 
not err in instructing the jury, that if the 
acts charged in the indictment were satis- 
factorily substantiated by the evidence, and 
if the defendants committed those acts with 
intent to resist the master in the free and 
lawful exercise of his authority and command 
on board of the vessel, they would amount, in 
law, to an endeavor to make a revolt I also 
consider that the court was correct in further 
instructing the jury, that the offences of mu- 
tiny, and the endeavor to make a mutiny, 
specified in the act of 1S35, are, as denned in 
that law, by necessary implication, offences 
against the person and % authority of the mas- 
ter, and that an averment of the crime in the 
language of the statute, is all that is required 
to make the charge of the offence complete, 
within the supposed requirements of the act 
of 1825, so as to come within the cognizance 
of the court. 

But, independently of that view of the case, 
the act of 1835, in subjecting the offences 
therein created or described, to the admiralty 
and maritime jurisdiction of the court, gives 
to the court, in my opinion, in relation to 
those cases, a cognizance co-ordinate with 
what it could exercise under any antecedent 
law, in causes of like character. 

The motion is, accordingly, overruled, and 
judgment is pronounced against each defend- 
ant, that he pay a fine of ten dollars, and be 
imprisoned for thirty days. 
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UNITED STATES v. SEAMAN. 

[2 Hayw. & H. 151.] i 

Circuit Court, District of Columbia. April 27, 
1854.2 

Public Printing — Act op Aug. 25, 1853 — Con- 
trol, by Joint Committee— Mandamus. 

. 1. By the terms of the act of congress of Au- 
gust 26, 1852 (10 Stat. 30), the superintendent 
of public printing is subject wholly to the con- 
trol of the joint committee on printing, pro- 
vided by said act. 

2. This court has no jurisdiction to grant the 
relator relief by writ of mandamus, the re- 
spondent having a discretion to decide the mat- 
ter in controversy, and this court cannot con- 
trol him in the exercise of that discretion. 

[This was a petition by Beverly Tucker for 
a writ of mandamus against A. G. Seaman, 
printer for the United States senate, to re- 
quire him to deliver a certain document to 
the relator.] 

The petition sets forth that the relator is 
the public printer for the senate of the United 
States, duly elected and qualified, and in the 
actual exercise of said office; that A. G. Sea- 
man is the superintendent of the public print- 
ing, duly appointed and qualified, and in the 
actual exercise of the said last mentioned 
office. That the said superintendent hath re- 
ceived and now holds a certain portion of a 
certain public document to wit: the agricul- 
tural portion of the annual report of the 
commissioner of patents, and that the said 
document hath been ordered to be printed by 
both houses of congress, but was first ordered 
to be printed by the senate; and that such 
document in such case is by the terms of the 
act of congress, in such case made and pro- 
vided, to be printed for both houses by said 
relator, as printer of the senate, which house 
of congress first ordered the same to be print- 
ed, and that it is the duty of the said super- 
intendent, according to the terms of the said 
act, now to deliver the matter or copy of the 
said document to the said relator, as such 
printer, and that to him, the said relator, it 
belongs by the terms of the said act to re- 
ceive and print the same, and to have and 
enjoy the profits and advantages resulting 
from .such delivery and printing, and that the 
duty of so delivering the said matter or copy 
is a merely ministerial duty imposed by the 
said act. And that the said superintendent 
hath refused, and still refuses to deliver the 
same to the said relator, and threatens and 
intends to deliver the same to the printer of 
the house of representatives, whereby the 
said relator will be deprived of his rights and 
profits in the premises. 

The motion to show cause, &c, being argu- 
ed by counsel, and considered by the court, 
it is ordered that the motion be granted. 

The following is the answer of the respond- 
ent: That he was duly appointed to the office 



i [Reported by John A. Hay ward, Esq., and 
George C. Hazleton. Esq.] 
2 [Affirmed in 17 How. (58 U. S.) 225.] 
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of superintendent of the public printing, and 
that he is in the exercise of the duties of said 
office; that his duties are defined and pre- 
scribed by the act of congress, approved the 
2Gth day of August, 1852; that the provisions 
of the act in regard to the delivery by this 
respondent of all matter ordered to be printed 
' have been strictly complied with; that on the 
3d day of January, 1854, the commissioner of 
patents communicated to the senate the me- 
chanical report from his office, which was 
ordered to be printed and on the 1st of Feb- 
ruary the same document was communicated 
to the house of representatives and ordered 
to be printed, and according to the provisions 
of the 7th section of the act of congress of 
August 26, 1852, which provides that "when 
any document shall be ordered to be printed 
by both houses of congress the entire printing 
of such document shall be done by the printer 
of that house which first ordered the same." 
The entire printing of this document was re- 
quired by this respondent to be executed by 
Beverly Tucker, the senate printer, and the 
copy was placed m his hands for this purpose. 
He further shows that on the 20th of March, 
1854, the commissioner of patents communi- 
cated to the house and senate the agricultural 
report from his office, which was in each 
house on motion, ordered % to be printed, the 
order being first made by'the house of repre- 
sentatives; and in compliance with the law 
referred to, this respondent required the en- 
tire printing of this last mentioned document 
to be executed by A. O. P. Nickolson, the 
printer of the hous« And he respectfully 
submits that the discharge of the duties of his 
said office of superintendent of the public 
printing is not subject to the control of this 
honorable court. 

Mr. J. M. Carlisle commenced for the re- 
lator. 

Mr. P. B. Key, U. S. Atty., in reply to Mr. 
Carlisle's argument, contended that the agri- 
cultural portion of the patent office report 
was a distinct document. If it was not a sep- 
arate document it would have been printed 
by the first order of congress, and not have 
been the subject of a separate order. The let- 
ter notifying the making up of the agricul- 
tural portion fjrom the commissioner of pat- 
ents was received by the president of the 
senate on March 20th, and notified on the 
same day to the senate, two months after 
the vote upon the printing of the other por- 
tion of the patent office report on January 
31st They were, in consequence, two distinet 
and separate documents. He maintained that 
the 7th section of the act of 1852 was not in 
favor of the relator, and quoted the section to 
prove that the printing would go to the pub- 
lic printer, either of the house or senate, who 
first received the order. If the two portions 
of the patent office report had been sent to- 
gether, Mr. Beverly Tucker would have been 
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entitled to the printing of them both, but 
when they were, as they are now, separate 
documents, the printer of the house, if the 
order was first given, then he was entitled to 
it It had been contended that the advantage 
of time was in favor of the house printer by 
half an hour, which was sufficient to entitle 
him to the preference, under the act of 1852, 
and was bound to distribute it accordingly. 

In answer to the inquiry from the court 
Mr. Key said the superintendent of public 
printing still held the document 

Mr. Key resumed, going over the argument 
that he had already adduced, and referred to 
the opinion expressed by the court, whether 
the duties of the superintendent of public 
printing were purely ministerial, which he 
maintained them to be by the 3d section of the 
act, which he then read. 

Mr. Reverdy Johnson spoke at some length 
in favor of his client. 

The cause having been heard upon the pe- 
tition, answer and proof, touching the ques- 
tion, whether or not the different portions of 
the report of the commissioners of patents for 
the year 1854 constitute one and the same 
document. 

BY THE COURT. That by the terms of 
the act of congress, approved the 26th day of 
August, 1852, entitled "An act to provide for 
executing the public printing and establishing 
the prices thereon, and for other purposes." 
The superintendent, as public printer, is sub- 
jected wholly to the control of the joint com- 
mittee on printing, provided for by said act, 
in the matter complained of by the relator, 
and that by consequence this court has no 
jurisdiction to grant the relator relief by writ 
of mandamus. One of the judges, Judge Dun- 
lop, being also of opinion, that if the court 
have erred in the above construction of the 
statute of the 26th of August, 1852, and the 
joint committee on printing have no control 
of the superintendent, then the superintendent 
of the publie printing has a discretion to de- 
cide the matter in controversy in this case, 
and this court cannot control him in the exer- 
cise of that discretion on this last ground. 
Also the said judge thinks this court has no 
jurisdiction to grant to the relator the relief 
prayed by him; that if the subject was made 
the ground of an action at law, the court 
would then exercise its judgment, and would 
not consider itself bound by what Mr* Seaman 
did. 

It is considered by the court and so ordered 
and adjudged, that the said writ of manda- 
mus, as by the relator prayed for, be refused, 
and that the said petition be dismissed with 
costs. s 

[A writ of error was subsequently sued out 
from the supreme court, where the judgment 
of this court was affirmed, with costs. IT 
How. (58 U. S.) 225.] 
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UNITED STATES v. SEARS. 

[1 Code Rep. 12S; 1 West. Leg. Obs. 80.] 

District Court, D. Iowa. Jan. Term, 1849. 

Postmasters— Action on Official Bosd— Limi- 
tation. 

A suit was instituted by the United States 
against the surety of a postmaster on the offi- 
cial bond, nearly three years after the date of 
the last item charged against him in the ac- 
counts with the department. Held, that the ac- 
tion was barred by the third section of act of 
congress of 1825 [4 Stat. 103]. 

This was an action of debt against the de- 
fendant [Daniel Sears], as one of the secur- 
ities of Samuel Shuffleton, deceased, late 
postmaster at Fairfield, in this state. Alleged 
breach of the bond, that the said "Shuffle- 
ton did not well and truly execute the duties 
of the said office of postmaster, aforesaid, 
but made default therein, as follows, to wit: 
At Fairfield, in the county of Jefferson, on 
the Sth day of October, A. D. 1846, a large 
sum of money of the said plaintiff, viz. $700, 
came into the hands and possession of said 
Shuffleton, in his capacity of postmaster, 
which large sum of money said Shuffleton 
hath not paid or accounted for in the man- 
ner prescribed by the postmaster-general," 
&c. Plea of the statute of limitations, to 
which the plaintiff replied. 

C. W. Slagle, for defendant, contended 
that the third section of the act of 1825 
releases the obligor in the bond, if suit is 
not brought within two years from the time 
of default; that the thirty-second section of 
the same act makes it the duty of the post- 
master to account with the department at 
the end of every three months and pay over 
the balance. Shuffleton's last account was 
rendered September 22, 1845, at which time 
he was in default. This suit was com- 
menced September 1, 184S, nearly three years 
from the time of the default. 

J. 11. Preston, U. S. Atty., took the ground 
that the certificate of the auditor of the 
post-office department, which was dated 
October S, 1848, was the true time from 
which the statute should run; and that two 
certain drafts drawn on Shuffleton, within 
two years before the commencement of this 
suit, brought it within the statute. 

BY THE COURT (DYER, District Judge). 
The act provides "that if any postmaster, or 
other person authorized to receive the postage 
of letters and packets, shall neglect or re- 
fuse to render his accounts, and pay over to 
the postmaster-general the balance by him 
due at the end of every three months, it 
shall, be the duty of the postmaster-general 
to cause a suit to be commenced against the 
person or persons so neglecting or refusing." 
The copy of the account in evidence is for 
balance due at the end of each quarter 



commencing 



-, and ending September 22, 
1845. The last charge in the account is of 
the date of September 22, 1845. Suit was 



brought against the defendant on the first 
day of September, 1848, nearly three years 
after the date of the last item charged. De- 
falcation occurred at the time the balances 
were due, and were required to be paid, to 
wit, at the end of eveiy three months, and 
the statute begins to run from that time. 
The first draft drawn on the postmaster for 
the balance due was in February, 1846, near- 
ly five months after the date of the last item 
in the account, when the balance for that 
quarter was due. If at that time it was 
"unpaid, it was the duty of the postmaster- 
general to bring suit. Default in the pay- 
ment of balances was not made at the time 
of the dishonor of the draft, because they 
were due and unpaid long before the draft 
was drawn. 

It is contended, on the part of the United 
States, that the statute begins to run from 
the date of the adjustment of the postmas- 
ter's aceount of his entire indebtedness, and 
that the copy filed as evidence of such set- 
tlement and adjustment of his aceount is 
dated in 1848. The copy of the account is 
only a statement from the department of 
such settlement and adjustment at the end 
of every three months, when it is made the 
duty of the postmaster to pay what is due; 
and the postmaster-general must adjust the 
accounts of such postmaster at the end of 
three months, to know what is due and unpaid. 

This suit having been brought nearly three 
years after the date of the last item in the 
aceount, the court is clearly of opinion 
that it is barred by the statute. 



Case Wo. 16,247. 

UNITED STATES v. SEARS et al. 

[1 Gall. 215.] i 

Circuit Court, D. Massachusetts. Oct. Term. 
1812. 

Embargo Acts — Inspection of Vessel — Goods 

Illegally Laden — Proof of Inspector's 

Appointment— Obstruction. 

1. An inspector is an officer of the customs, 
the obstruction of whom is an offence within the 
71st section of the collection act of 1st March, 
1799, c. 128 [1 Story's Laws, 633; 1 Stat. 
678, c. 22]. An inspector had a right to go 
on board of any vessel, to discover if any go~ds, 
&c. were illegally laden on board, contrary to 
the embargo acts: and if obstructed in so' do- 
ing, an indictment lay under said 71st section. 

[Cited in Hooper v. Fifty-One Casks of Bran- 
dy, Case No. 6,674.] 
[Cited in Jones v. Gibson, 1 N. H. 271.] 

2. If an inspector be commissioned and sworn, 
and in the actual execution of the duties of the 
office, with the knowledge of the treasury de- 
partment, it is sufficient proof of his being reg- 
ularly appointed, even supposing (which may be 
doubted) that the approbation of the secretary 
of the treasury were necessary to such specific 
appointment. 

[Cited in U. S. v. Bachelder, Case No. 14,490; 

Frelinghuysen v. Baldwin, 12 Fed. 397.] 
[Cited in Bishop v. Cone, 3 N. H. 516. Cited 

in brief in Com. v. Ford, 5 Pa. St. 68.] 

i [Reported by John Gallison, Esq.] 
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3. On a trial for obstructing an inspector, 
it is not necessary to produce the commission 
of the collector who appoints him. Proof that 
the collector acts in such office de facto is suffi- 
cient. 

Indictment for resisting CUipman, an in- 
spector of the customs, in the execution of his 
office, viz. in attempting to enter the schoon- 
er Dinah, for the purpose, as was alleged, of 
ascertaining, first, whether any breach of the 
law had been committed; secondly, whether 
goods were on board, intended to be illegally 
exported. A verdict of "guilty" having been 
found against all the defendants, Prescott, 
of counsel for the defendants, moved for 
a new trial, for the following reasons:— (1) 
That an inspector is not an officer within the 
71st section of the collection law. (2) That 
no evidence was produced of the secretary's 
having approved the inspector's appointment, 
in conformity to section 21. (3) That the 
collector's commission should haye been pro- 
duced; the United States choosing to rely on 
"documents, not on reputation. (4) That there 
was no evidence, that the defendants knew 
Chipman as an inspector, claiming to act as 
such. (5) That the court instructed the jury, 
that an inspector had a right to enter for 
either of the purposes mentioned in the in- 
dictment. 

The motion for a new trial was argued 
by Mr. Prescott, for defendants, and by Mr. 
Blake, Dist. Atty., for the United States. 

As to the first reason, Prescott contended, 
that the collector, naval officer and surveyor, 
were alone to be considered as officers, with- 
in the meaning of section 27 of the coasting 
act (2 Laws U. S. 191), and section 71 of the 
collection law. 1 Story's Laws, 633 [1 Stat. 
(378, c. 22]. The 21st section of the collection 
law describes the officers* duties, after hav- 
ing first named them, and among the collect- 
or's duties is, "with the approbation of the 
principal officer of the treasury department, 
to employ proper persons as weighers, gau- 
gers, measurers and inspectors, at the several 
ports within his district." The inspector is 
appointed only for a single port in a district. 
By the 54th section, inspectors are, together 
with others, authorised to go on board ves- 
sels for certain special purposes. By section 
71, it is made unlawful to impede, &c. any 
officer of the customs, or their deputies. In- 
spectors, &c. are, in all cases but one pro- 
vided in section 54, to be considered as al- 
ways acting under the direction and superin- 
tendence of the collector. 

On the second reason, Prescott did not en- 
large. 

As to the third reason, he contended, that 
even though it might be sufficient, as to Chip- 
man, to prove him a reputed officer of the 
customs, yet as he derived his authority from 
Otis, the collector, it was necessary to show 
Otis's right to appoint. Reputation can ex- 
tend no farther than the agent, and does not 
apply to thfe person appointing. The record 
having been relied on in the first instance, it 
must be followed. 
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In support of the fourth reason, Prescott 
cited Tidd, Prac. 818; 3 Wils. 47. 

Before STORY, Circuit Justice, and DA- 
VIS, District Judge. 

STORY, Circuit Justice, said, that Chip- 
man's boat was not a revenue cutter, there 
being only ten of those commissioned by the 
president, and making a part of the naval 
force. He also remarked, that inspectors 
were either general or special. 

DAVIS, District Judge, referred to the act 
of April 25th, 1808, § 7 [2 Stat. 501], "Rev- 
enue Cutters or Boats." 

Prescott. Chipman appeared as cutter-mas- 
ter, not as inspector. There is a distinction 
between cutters and revenue-boats. The lat- 
ter must be open row-boats, or sail-boats. 
Chipman's boat was not of this description. 

As to the fifth reason, Prescott argued, 
that the statute gave no authority to the in- 
spector to enter for the purpose of ascertain- 
ing an intended breach, and only in one case, 
that provided in the 54th section, authorized 
him to enter for the purpose of ascertaining 
a breach actually committed, unless under the 
direction of the collector. By the 68th sec- 
tion authority is given to the collector, naval 
officer, and surveyor, to search for dutiable 
goods (obtaining a warrant, if on land), but 
none to the inspector. By a section of the 
embargo law, vessels were to be loaded un- 
der an inspector, but this must be by direction 
of the collector on his permit. 

STORY, Circuit Judge, suggested the case 
of a coasting vessel, having a cargo beyond 
§800, and asked, whether an inspector could 
not enter to ascertain, whether such vessel 
was about to sail without a clearance. 

Blake, e contra, was told by the court, to 
confine himself to Prescott's two last reasons, 
the court having no doubt as to the others. 
He was also requested to speak to so much 
only of the fifth reason, as respected goods 
illegally laden for exportation. He contend- 
ed, that it would have been enough to allege 
generally, that Chipman went on board, in 
the execution of his duty. An inspector may 
seize, as well as examine. The object of the ' 
revenue act is to search as to an offence com- 
mitted; that of the 11th section of the em- 
bargo act, to search as to offences contem- 
plated. In the case of an inspector resisted, 
but overcoming, and sued for an assault, he 
would not be required, in his defence, to show 
his purpose; it would be enough, if he show 
his authority as inspector. If an inspector 
may board without any reason assigned, can 
the indictment be bad on account of the par- 
ticular fraud alleged? Blake compared this 
case to that of a sheriff. 
• In answer to Prescott's fourth reason, Blake 
contended, that it was not necessary that the 
jury should have evidence, that the defend- 
ants knew Chipman's authority. They re- 
sisted at their peril. It was like resisting a 
sheriff. But, in fact, their behavior to Chip- 
man, and conversation with him, show, they 
were not ignorant of his character. 
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STORY, Circuit Justice, referred to Act 
(Jan. 9) 1809, § 4 [2 Stat. 507], and Act April 
25, 180S, § 2. From these acts it should 
seem, the inspector may enter and report to 
the collector, whether a vessel is entitled to 
a clearance. 

Prescott answered, that the inspector's au- 
thority cannot extend to all cases. It is eon- 
fined to particular vessels; otherwise, he be- 
comes collector. 

In reply to Blake, Prescott contended, that 
there was not a dictum to support the ex- 
tent of power, now attempted to be given to 
the inspector; that it could not be supposed, 
so large a power was intended to be given 
■ to an inferior and irresponsible officer. The 
GSth section of the collection law is explicit, 
as to the duties of officers. The collector, 
naval officer or surveyor, may enter to 
search for goods subject to duty, and con- 
cealed. There is nothing about an intention 
to offend. It appeared from the evidence, 
that the vessel was laden before the enfor- 
cing act This act passed on the 9th March, 
and was received in Boston on the 16th. 
There was no evidence to show, that on the 
20th, when the offence, if any, was commit- 
ted, this act was known to the collector, 
much less to the inspector, then absent from 
the collector. No offence was committed 
against this act, until, after notice, the own- 
er had refused to unload or give bond. As 
to the other reason, in civil causes, a verdict 
will be set aside, if found without evidence; 
a fortiori, in criminal causes. If the jurors 
have any knowledge upon the subject, they 
must disclose it at the trial under oath. 

STORY, Circuit Justice, observed, that for- 
merly such a disclosure on oath was not 
necessary. 

STORY, Circuit Justice. The indictment 
charges, that on the 20th of January, 1809, 
one John Chipman was "an inspector and of- 
ficer of the customs for the port and dis- 
trict of Barnstable," and on the same day, 
with certain assistants, "did attempt to go 
on board of a certain schooner or vessel call- 
ed the 'Dinah,' then being at the aforesaid 
port of Chatham, and laden with a cargo of 
goods and merchandize, and about to pro- 
ceed therewith on a voyage to sea; which 
said vessel was then and there a vessel of 
the United States, duly enrolled and licensed, 
according to the directions of the law in 
such case provided, for the coasting trade; 
and that the said John did attempt to pro- 
ceed and go as aforesaid, on board of the 
said vessel, with the intent, and for the pur- 
pose of inspecting, searching and examining 
the said vessel and her papers, in order to. 
ascertain if any breach of the laws of the 
United States had been committed, where- 
by the said vessel, or the goods and mer- 
chandize then on board, or any part thereof, 
was or were liable by law to forfeiture or 
seizure; and also to discover if any goods 
and merchandizes had been laden and put, 
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and then were on board of the said vessel,, 
for the purpose of being exported therein 
from the United States, and from the port 
aforesaid, contrary to the laws of the Unit- 
ed States:" and then charges that the de- 
fendants, while the said John and his assist- 
ants were "in the execution of the duty 
aforesaid," assaulted the said John and his 
assistants, and then and there resisted, ob- 
structed, prevented and impeded them "in 
the execution of the laws of the United 
States, and of their duty aforesaid," against 
the statutes in such case made and provided. 

At the trial the jury found all the defend- 
ants guilty, and now their counsel has mov- 
ed for a new trial, as well as in arrest of 
judgment, upon certain exceptions, which I 
will now proceed to consider. 

The first is, that an inspector is not an 
officer of the customs; for obstructing whom, 
an indictment lies on the 71st section of the 
act of 2d March, 1799, c. 128 [1 Story's Laws, 
633; 1 Stat. 678, c. 22]. The charge in the 
indictment is, that he was "an inspector and 
officer of the customs;"- and the latter, if prop- 
erly alleged and proved, would have been 
sufficient to support the indictment. But we 
entertain no doubt that an inspector is "an 
officer of the customs," and so is within the 
purview of the 71st section. He is an officer 
known to and recognised by the law; his duties 
are in many instances prescribed, and the omis- 
sion of those duties, or any fraudulent eon- 
duct in his office, will subject him to heavy 
forfeitures (see sections 53, 73, Act March 
2, 1799 [1 Story's Laws, 664; 1 Stat. 704, c. 
23]). In the same act he is sometimes called 
an "inspector of the revenue" (sections 30, 
35, 37, 38, 40-12); sometimes an "inspector 
of the customs" (sections 38, 46, 53); some- 
times an' "officer of inspection" (sections 39, 
62); and sometimes an "officer of the rev- 
enue" (section 53). It seems difficult to raise 
a doubt, that the officer so named is an offi- 
cer of the customs. But there is a still more 
direct expression, which puts the meaning 
beyond all controversy. In section 73, it is 
provided, that if "any inspector or other offi- 
cer of the customs" shall certify the ship- 
ment of any merchandize, without inspec- 
tion. &c. he shall be subject to certain for- 
feitures, &c. The same act (section 25) pro- 
vides, that manifests of the cargo shall be 
produced to such officer of the customs as 
shall first come on board of any vessel, on 
arriving within four leagues of the coast, for 
his inspection: and further (section 54) de- 
clares, that an inspector may go on board of 
such vessel for the purpose of examining 
such manifests. There can therefore be no 
possible doubt, that an inspector is, in con- 
templation of law, an officer of the customs. 
See Act March 2, 1799, e. 129. § 2 [1 Story's 
Laws 664; 1 Stat 704, c. 23.] 

A second objection is, that no proof was ad- 
duced at the trial, to show that the secretary 
of the treasury had approved of the appoint- 
ment of Chipman, as inspector. The words of 
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the act as to this point are (section 21), that 
the collector "shall, with the approbation of 
the principal officer of the treasury depart- 
ment, employ proper persons as weighers, 
gaugers, measurers and inspectors, at the 
several ports within his district." It may 
well he doubted, if this clause require an ap- 
probation of the specific officer appointed, or 
amount to any thing more than that the em- 
ployment shall not be created without the 
approbation of the secretary. But admitting 
that it does, the commission of the inspector 
reciting such approbation was proved at the 
trial; a copy, from the treasury department, 
of the oath taken by him, and an actual ex- 
ecution of the duties of the office, which we 
are satisfied was sufficient evidence to sup- 
port the allegations in the indictment, and to 
prove him lawfully an inspector. 

A third objection is, that the commission of 
the collector, who appointed the inspector, 
was not produced, and therefore there was 
no proof of his authority. But it is a suffi- 
cient answer to this objection, that the com- 
mission was not neeessary to be proved. It 
was shown that the party had actually exe- 
cuted the duties of the office of collector for 
many years; and nothing more is necessary 
to be proved in eases punishable with the 
highest of human penalties, even the for- 
feiture of life. 2 McNal. Ev. 487; Berryman 
v. Wise, 4 Term R. 366; 1 Leach, 381n.; 2 
Leach, 381; Harg. Law Tracts, 225, 226; 3 
Camp. 432; Wightw. 67; Doe d. James v. 
Brown, 5 Barn & Aid. 243. 

A fourth objection is, that it was not proved 
at the trial that the defendants knew that 
Chipman acted or claimed to act as inspector; 
and it is said, that if the jury find a verdict 
without evidence, it is as sufficient a ground 
for a new trial, as if it be found contrary to 
evidence; and 2 "Wils. 47, and 2 Tidd, Prac. 
(4th Ed.) S02, are cited to support the posi- 
tion. Admitting the doctrine to be true, (and it 
may well admit of qualification,) still we are 
of opinion that there were facts in the case 
sufficient to warrant the inference made by 
the jury, that the defendants knew the char- 
acter In which Ghipman acted. 

The last objection, and the only one which 
seemed of much weight is, that the inspector 
had no authority by law to proceed on board 
the vessel "to discover if any goods, &c. had 
been laden, &c for the purpose of being ex- 
ported &c. contrary to the laws of the Unit- 
ed States," according to the charge in the in- 
dictment; and therefore, if the officer were 
attempting to proceed for this purpose, it 
was not in the execution of the duties of his 
office: whereas the court directed the jury, 
that in point of law the officer had such au- 
thority. The direction of the court was 
given, as is supposed in the objection, and 
with the view of reserving the point for 
more solemn consideration. No statute has 
been shown, which directly and explicitly 
gives the authority to any officer of the cus- 
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toms. If it exists, it is an authority implied 
from the provisions of the acts regulating the 
trade of the United States. At the time 
when the offence was committed, as charged 
in the indictment, all the embargo acts were 
in full operation. It will be recollected that 
this was a coasting vessel, which by the or- 
dinary laws, under no circumstances, could 
be allowed to engage in foreign trade while 
her license was in force; and that the pro- 
ceeding on a foreign voyage, or being em- 
ployed in any other trade than that for 
which she was licensed, subjected her to for- 
feiture. Act Feb. IS, 1793, c. 8, §§ 8, 32 
[1 Stat. 305]. By the embargo acts these 
provisions were sedulously enforced, and 
new restrictions followed up with succes- 
sively increasing rigor. A licensed vessel 
was not allowed to depart from port, or to 
receive a clearance, without giving bonds 
that she would not proceed to any foreign 
port. Act Jan. 9, 1S0S, c, S, § 1 [2 Stat. 
453]. The departure without a clearance, or 
proceeding to a foreign port, incurred the 
penalty of forfeiture. Id. § 3. It was de- 
clared unlawful to export from the United 
States any goods, wares or merchandises 
whatsoever, under a like forfeiture. Act 
March 12, 1808, c. 33, § 4 [2 Stat 474]. No 
vessel was allowed to receive a clearance, 
unless laden under the inspection of the prop- 
er revenue officers (Act April 25, 180S, c. 
66, § 2 [2 Stat. 299]); and if bound to a dis- 
trict adjacent to a foreign country, without 
the special permission of the president of 
the United States (Act April 25, 1808, § 
6). The collectors were authorized to 'detain 
any vessel, • ostensibly bound with a cargo 
to some other port of the United States, when- 
ever, in their opinions, there was reason to 
suspect an intended violation of the law. 
Id. § 11. The putting on board of any ship 
any goods or merchandise, with an intent 
of illegal exportation, subjected the prop- 
erty to forfeiture. Act Jan. 9, 1809, c 72, § 
1 [2" Stat 506]. The lading of goods on board 
ships was declared illegal, unless made by 
permission of the collector and under the in- 
spection of the revenue officers. Act Jan. 
9, 1809, e. 72, §§ 2, 4. Vessels already laden 
were required to be unladen, or to give the 
bonds required by the law. Id. § 3. The 
president of the United States was author- 
ized to give instructions to the "officers of 
the revenue" for carrying the embargo into ef- 
fect (Act Dec. 22, 1807,- c. 5, § 1 [2 Stat. 451]); 
to instruct the collectors as to the detention 
of vessels, and of goods having an illegal 
destination (Act April 25, 1808, c. 66, § 11), 
and as to the refusal to grant clearances 
(Act Jan. 9, 1809, c. 72, § 10); and to em- 
ploy the land and naval forces and militia of 
the United States in suppressing assemblages 
which should be resisting "the custom- 
house officers in the exercise of their duties" 
(Id. § 11). And finally, the penalties and 
forfeitures incurred under these statutes 
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were to be recovered and distributed in gen- 
eral, as under the collection act of March 2, 
1799, e. 128. 

These are a part of the provisions, which 
composed the system of restrictions on com- 
merce and navigation. Almost all the pro- 
visions were to be carried into effect by the 
vigilance of custom-house officers. Though not 
expressly named, it seems quite impossible to 
presume, that the provisions which I have cit- 
ed did not presuppose their agency. The col- 
lectors could alone grant or refuse clearances. 
The lading could alone be made under the in- 
spection of the inspectors and other officers of 
the customs. The authority of interposing to 
prevent an illegal exportation or departure, 
or of seizing upon the commission of an of- 
fence, could not be exercised without examin- 
ing the state and condition and papers of 
the vessel and cargo. In short, without an 
implied authority, from the nature of their 
offices and the requisitions of the laws, to 
enter on board, and, in the language of the 
indictment, "to discover if any goods, &c, 
had been laden, &c.,on board of the said ves- 
sel, for the purpose of being exported therein 
from the United States," I do not see that it 
could have been possible, either to execute 
the known provisions of the law, or to have 
avoided infringements of the rights of the 
citizens. Indeed, the authority in the pres- 
ident of the United States to instruct "the 
officers of the revenue," in carrying into 
effect the embargo, and aiding with military 
force "the custom-house officers," in the ex- 
ecution of their duties, presupposes that the 
law had already devolved these duties upon 
them. It is conceded that an inspector had 
a right to go on board a vessel to examine, 
&c, if any breach of the laws of the United 
States had been committed. Now, at the 
time when this transaction took place, it was 
a breach of law to lade goods, «&c, for the 
purpose of illegal exportation. It would fol- 
low, therefore, that the inspector had an au- 
thority to go on board to examine into this 
fact. If the inspector had not this authority, 
neither had the collector; for it is no where 
expressly given; and if it be necessary or 
proper completely to execute other duties, it 
would result by implication to an inspector 
as well as a collector. As I have before ob- 
served, the laws seem to consider it already 
existing, and extend the authority to com- 
manders of revenue boats, which by law are 
to be appointed for the use of surveyors and 
inspectors. Act March 2, 1799, e. 128, § 101 
[1 Stoiy's Laws, 633; 1 Stat. 678, e. 22]; and 
Act April 25, 180S, c. 66, § 7 [2 Stat. 501]. 

It is certainly not to be inferred from this 
reasoning, that officers of the customs have 
an unlimited authority over the commercial 
property of the citizens. In the nature of 
things they must have some implied powers. 
The legislature would, in vain, attempt to 
enumerate them; and I think it may be safe- 
ly assumed, that they may exercise all pow- 



ers necessary and proper to effectuate the 
manifest intentions of the law connected with 
the duties of their office. To them is com- 
mitted the general management of the reve- 
nue laws, be they of exportation or importa- 
tion; and I think it would be dangerous in 
the extreme to adopt the position that every 
act of theirs must be shown sub pede sigilli. 
They act at their peril. If they invade the 
rights of the citizens under color of office, 
this court will, I trust, be the last to afford 
them a shelter or a refuge. 

Od the whole, after some doubt and much 
reflection, I am now satisfied that the last 
objection ought not to prevail; and that the 
opinion of the court at the trial was well 
founded in principle. My search in the books 
has not enabled me to detect a single author- 
ity or principle, which is shaken or opposed 
in coming to this determination. 

Judgment on the verdict 
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Obstructing Justice— Contempts— Construction 
op Statute — Taking Away an At- 
tached Vessel. 

[1. The taking away of a vessel by her owner, 
after she has been attached by the marshal, 
but while she ie not in the actual custody of 
himself or a keeper, does not constitute the 
offence of impeding or obstructing justice, with- 
in the meaning of the second section of the act 
of March 2, 1831 (4 Stat. 487), entitled "An 
act declaratory of the law concerning contempts 
of court."] 

[2. It seems that the act was uot intended to 
create any new offences, but is limited to cases 
which were recognized as contempts under the 
pre-existing law, and that the second section 
relates to those cases known as "constructive 
contempts."] 

[3. But even if it were intended to create a 
new offence, unknown to the common law, yet 
in construing the statute the common-law 
meaning of the terms employed is to be ob- 
served.] 

[4. The expressions "obstruct" and "impede" 
the due administration of justice, as used in 
the act, refer only to direct acts of violence or 
menace, disturbing the ordinary functions of 
the court.] 

[Indictment of Albert Seeley and others for 
obstructing and impeding the due adminis- 
tration of justice, contrary to the act of 
March 2, 1S31.] 
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BETTS, District Judge. The defendant, 
together with three other persons, was in- 
dicted under the 2d section of the act of 
congress entitled "An act declaratory of the 
law concerning contempts of court." The 
section provides that, if any person or per- 
sons shall corruptly, or by threats or force, 
endeavor to influence, intimidate, or impede 
any juror, witness, or officer, in any court of 
the United States, in the discharge of his 
duty, or shall corruptly, or by threats or 
force, obstruct or impede, or endeavor to ob- 
struct or impede, the due administration of 
justice therein, every person or persons, so 
offending, shall he liable to prosecution there- 
for by indictment, and shall, on conviction 
thereof, he punished by fine not exceeding 
$300, or by imprisonment not exceeding three 
months, or both, according to the nature and 
aggravation of the offence. The first count 
in the indictment alleges, 'in substance, that 
a suit in rem was instituted on the side of 
the district court of this district, and that an 
attachment was duly issued therein, on which 
the brig Joseph Gorham, her tackle, &c, was 
arrested on the 4th day of August last, by a 
deputy of the marshal, the brig then lying 
and being at Brooklyn, &c., and that on the 
7th day of August, whilst the brig was in the 
custody of the said deputy marshal under 
such attachment, the defendants, well know- 
ing the premises, but corruptly devising and 
intending to obstruct and impede the due 
administration of justice, with force and 
arms, corruptly and by threats and force, did 
remove, take, and carry away the said brig, 
out of the custody of the deputy marshal, 
and thereby, there and then, corruptly, and 
by threats and force, did obstruct and im- 
pede the due administration of justice in the 
said district court, &c. The second count 
setting forth the same inducement, charges 
the offence, that the defendants, well know- 
ing the premises, but corruptly devising (as 
before stated), corruptly did take and re- 
move, and thereby then and there did corrupt- 
ly impede the due administration of justice 
in a court of the United States. The third 
count charges that the vessel was removed 
by the defendants by force and arms, cor- 
iuptly and against the will and consent of 
the deputy marshal, and thereby, they did, by 
threats and force, obstruct and impede the 
due administration of justice, &c. The re- 
maining three counts set forth acts of the 
defendants to the same effect, with some 
variation of averments, so as In that mode 
to charge a substantive offence against such 
provision of the statute. To this indictment 
Albert Seeley demurred and the district at- 
torney joined in the demurrer. 

The indictment does not aver that the de- 
fendant, by force or threats impeded, or 
endeavored to impede, the due administra- 
tion of justice, raising thereby an issue open 
to any species of pertinent proof; but it 
sets forth specifically the acts done by him, 
and charges that by those acts he impeded, 



or endeavored to impede, justice, &e. It be- 
comes then wholly a question of law, wheth- 
er the acts alleged to have been committed 
are, of themselves, competent proof of the 
illegal intent and obstruction of justice, char- 
ged by the indictment. First, there is no 
allegation that the marshal was dispossessed 
of the property attached, either by force or 
threats, or was in any way hindered in the 
execution of his process or the custody of 
the vessel. It not being charged that the 
defendants deprived him of the actual cus- 
tody of the vessel, it must be intended that 
he had no other than a legal custody, re- 
sulting from the due service of an attach- 
ment, and that the interference of the de- 
fendants consisted in removing the property 
so circumstanced, and with intent to defeat 
the arrest. This is also the extent of the 
intimidation or impeding of the marshal in 
the discharge of his duty, supposed to be in- 
ferable from the facts stated. It must ac- 
cordingly be accepted, upon this indictment, 
that nothing was done by the defendants di- 
rectly operating upon the officer, or the court, 
to obstruct or impede the due administration 
of justice; and the argument for the United 
States to uphold the prosecution is, that the 
action of the court being in rem, the re- 
moval of the res, whilst it was subject to that 
action, though at the time found derelict, 
as it avers, brings the parties so proceeding 
within the spirit and intent of the statute, 
and subjects them to conviction for a crimi- 
nal offence." 

As the levy of process on property places 
the property under the legal possession of 
the officer, and in custody of the court or 
the law, the deduction is that a wrongful 
interference with the property so situated, 
for the purpose of taking it from such cus- 
tody, becomes a misdemeanor under this 
act, the same as if the vessel was rescued 
forcibly or tortious!y. 

To determine the just scope and applica- 
tion of the statute, it must first be consid- 
ered whether it is intended to act only on 
what the law recognized as contempts of 
court. If its meaning is to be so restricted, 
then the acts charged against the defendants, 
however injurious to the administration of 
justice, would not be subject to indictment, 
without it is clearly established that they 
would have been punishable as contempts 
under the law as it stood previous to this 
enactment The act assumes, in taking its 
name and title, to be a law concerning con- 
tempts of court v The first section very care- 
fully defines and limits the power of the 
United States courts to issue attachment and 
inflict summary punishments for contempts 
of court. The second section subjects par- 
ties to indictment for impeding, or endeavor- 
ing to impede o*r obstruct, justice in certain 
methods; and for the defendant it is urged 
that congress only designed to modify or 
change the mode of punishment, and that it 
is still necessary to show that the matter 
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charged as an offence would have been a 
contempt, and punishable as such, but for 
the statute. 

It is argued for the United States that the 
second seetion introduces a new class of 
substantive offences, and which are to be 
proceeded against without respect to any con- 
struction or remedy the courts might have 
given in regard to them, independent of the 
statute. 

I am inclined to the opinion that the sound 
construction of the act would limit the sec- 
ond seetion to those eases which were rec- 
onized by the law as constructive contempts 
of court. The title is a very significant in- 
dex to the intent of congress, and, without 
resorting to the special history of the period 
which induced the interference of the legis- 
lature [Preston v. Frowder] 1 Wheat. [14 
TJ. S.] 116, the ordinary principles of inter- 
pretation would leave courts to hold that 
both parts of an act so designated are in pari 
materia, and subject to like rules of con- 
struction. This inference is fortified by the 
consideration that congress had already pro- 
vided punishments for offences in hinderance 
of justice, and if this statute designed to 
constitute the malfeasances therein referred 
to, of the same class, it would seem that 
an equal punishment would be prescribed. 
Whilst the offences of hindering justice may 
be punished by imprisonment for a year (2 
Laws U. S. 97, §§ 22, 23), the misdemeanants 
under the act are subjected to imprisonment 
not exceeding 30 days, and the same grade 
of punishment they would have received if 
proceeded against summarily as contempts. 
Those indirect or consequential contempts, 
not committed in presence of the court or its 
officers, by suitors, jurors, &c, and subject 
to be punished by fine and imprisonment, 
are enumerated by Blackstone, and compre- 
hend the description of cases designated in 
this second section of the act of congress. 
4 Bl. Coinin. 2S4-2S6; 3 Burrows, 1564; 1 
Wils. 75; 6 Davis, Abr. 52S; 7 Davis, Abr. 
307-312. The impeachment of Judge Peck, 
and the trial that ensued, developed before 
congress the doctrine of courts of all orders 
of jurisdiction, in respect to contempts, and 
the usages of the United States courts in 
tailing cognizance of them under the judi- 
ciary act of September 24, 17S9 [1 Stat. 73]. 
The final judgment of the court of impeach- 
ment was rendered July 31, 1S31, {Peck's 
Trial, 474), and this act was reported by 
the judiciary committee of , on the 



, as finally passed March 2, 1S31. 

This statute may have been designed to 
sustain the doctrine of the house of repre- 
sentatives advanced by their managers on 
that trial, that the power to punish eon- 
tempts was of common-law origin, and be- 
longed to the body of criminal jurisdiction of 
common-law courts, but its construction, 
alike upon its terms, and with a view to the 
history of the terms, most naturally applies 
Its provisions to those matters theretofore 



regarded as within the summary jurisdiction 
of courts, and punishable by them as con- 
tempts. It designates, with marked pre- 
cision, the boundaries of that authority to be 
thereafter observed, and then subjects to 
the jurisdiction of criminal courts those acts 
which may incidentally or consequentially 
interfere with the due administration of jus- 
tice, but not falling within the limits of that 
summary jurisdiction as so defined. 

Admitting, then, that the second section of 
the act embraces all eases of contempt tend- 
ing to obstruct or impede the due adminis- 
tration of justice, the question arises wheth- 
er the removal of property on which an at- 
tachment or execution had been levied 
amounts to such contempt, when the prop- 
erty taken was not found in the actual cus- 
tody of the officer. A rescue of a party or 
property under arrest will be punished as a 
contempt (5 Vin. 'Abr. "Contempt," p. 443, 
art. 9), for then the process and authority of 
the court is opposed by violence, but no such 
violence accompanies the removal of prop- 
erty which the officer, after arrest, leaves 
without a keeper, and will the law imply 
that such taking is by force or threats, or in 
opposition to the authority of the court? At 
common law there can be no rescue but 
where the officer has the actual possession of 
the person or property (Co. Lift. 160; Fitzh. 
Nat. Brev. 226; 1 Hale, P. C. 606); and 
though more appropriately the proceeding by 
attachment in case of rescue is in protection 
of arrests of the person on mesne process 
(Hetl. 145; 2 Dana, Abr. 352), yet in cases 
of high treason or felony the king's bench 
will attach for contempt for rescuing a pris- 
oner in execution (Co. Litt. 161; Co. Ent. 
G14). But it is not a rescue for a stranger 
to take goods seized by a sheriff on fi. 
fa. (Litt. 296; Sheriff of Surrey v. Alderton, 
Het. 145; Cro. Eliz. 639; 2 Sandf. 343-411); 
and the supreme court of this state refused 
an attachment against the defendant him- 
self, for taking his property levied on for- 
cibly from the sheriff (People v. Church, 2 
Wend. 262). 

If, then, the statute is to be understood 
as substituting a prosecution by indictment 
only in cases before subject to attachment 
as for contempts, it would seem clear, upon 
authority and principle, that the matter char- 
ged against the defendant could not have 
been cognizable by the court as a contempt 
previous to the act, and cannot accordingly 
be the foundation for an indictment under the 
act. But if the statute is to be construed as 
creating a new offence, and bringing acts 
for which the law before had supplied no 
remedy in the courts of the United States, 
within the criminal jurisdiction of those 
courts, it becomes necessary to consider 
whether the allegations of the indictment 
describe the offence designated by the stat- 
ute. 

It has been already observed that the gist 
of tbp indictment is, that the defendant took 
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away, with force and arms, out of the ju- 
risdiction of the district court, a vessel ar- 
rested by warrant of attachment in a. civil 
suit, in that court. It is not charged that 
any officer or keeper was dispossessed of the 
property, or that threats, intimidation, or 
force was applied to any officer having cus- 
tody of the property for the purpose of tak- 
ing it away. The indictment alleges that the 
defendant did the act corruptly, but the cor- 
ruption is not averred to have any relation 
to any third person, and must accordingly 
be understood only as his own purpose of 
heart 

If the prosecution can be supported upon 
the facts set forth, it must be on the ground 
that it is a criminal offence for a person to 
take away property, his own or that of a 
third person, being under seizure by process 
of law, though after the arrest the property 
is left in the same situation in which it was 
arrested, and without any officer or other 
depository for him holding it in keeping. 

The allegation that the transportation was 
with force and arms is mere surplusage, un- 
less there was an actual or constructive 
fores applied to dispossess the arrest of the 
officer or impede justice (1 Chit. Cr. Law, 
198); and the averment is particularly in- 
efficacious here, because the facts constitut- 
ing the crime are all set forth, and no force, 
violence, or threats in respect to any third 
person is alleged to have accompanied them. 
It may have been technically a trespass, but 
higher force is requisite to subject the act 
to an indictment, unless accompanied by cir- 
cumstances, constituting a breach of the 
peace. 4 Bl. Comm. 148; 3 Burrows, 1731; 
Russ. Crimes, 70. Do then the facts spread 
out upon the indictment constitute the of- 
fence of obstructing or impeding, or endeavor- 
ing to obstruct or impede, the due adminis- 
tration of justice, corruptly, or by threats or 
force? 

Obstructing or hindering justice is a com- 
mon-law offence, and was, as to various 
modes of committing it, one already provided 
against by the crimes act of 1790 [1 Stat. 
112]. And if the act of 1831 creates in this 
particular an offence unknown to the com- 
mon law, yet, in construing it, the common- 
law meaning of the terms employed is to be 
observed and applied to the act. 6 Dane, 
Abr. p. 598, art. 12. "Obstructing or imped- 
ing the due administration of justice" would 
be of the same character of offence as ob- 
structing or opposing an officer in serving, 
or attempting to serve, process, and the act 
constituting either such obstruction or hold- 
ing should accordingly exhibit the like con- 
stituents in both eases. The act or endeavor 
in the latter instance would necessarily ap- 
ply to a different state of the proceedings in 
a suit, but would be comprehended in the 
general common-law description of the of- 
fence of obstructing or hindering justice. 2 
Hale, P. C. e 17, § 1; 4 BL Comm. 129; 1 
Russ. Crimes, 519. To "obstruct," independ- 
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ent of the acceptation the word has obtained 
in the criminal law, would seem to stand 
ex vi termini a direct and positive interposi- 
tion, which prevented, or tended to prevent, 
the action of the officer or court in respect to 
a matter then to be proceeded in. "Impede" 
must necessarily bear a similar import, 
and, if there be any discrimination between 
the two terms, it can only be that the same 
direct and positive interference may, with- 
out amounting to a complete obstruction, be- 
come an impediment to the action intended 
to be intercepted. The intention of the legis- 
lature to give these terms an application 
only to direct acts of violence or menace 
disturbing the ordinary functions of courts 
is inferrible from the construction that the 
endeavor is made equally criminal with the 
entire completion of the purpose. An en- 
deavor to obstruct or impede, &c, by threats 
or force, would necessarily imply the effoi't 
to put forth some act, which in its natural, 
if not necessary, consequence, must be at- 
tended with an obstruction, and with a forced 
and compelled, interruption of further prog- 
ress in the administration of justice. The 
indictment would seem to assume that any 
act of trespass connected with a subject-mat- 
ter in litigation, which may lead to delay in 
such litigation, is an offence within this stat- 
ute. The legislature could hardly be sup- 
posed to have intended to cover a ground so 
broad as that Mere delay or procrastina- 
tion of a suit, though produced wrongfully or 
by superior force, could not necessarily be- 
come an offence, affecting public justice. A 
replevy of property under levy; an arrest 
and imprisonment of the libellant in an ac- 
tion for an illegal seizure or levy of the prop- 
erty in question; or if a quarrel had arisen 
between the parties in respect to the arrest, 
and the defendant had beaten the libellant 
to the degree that he was disabled from at- 
tending to and prosecuting his action, these 
and other instances that might be put would 
each delay the case, and in that sense im- 
pede the immediate administration of jus- 
tice; but they are not regarded at common 
law as the offence of hindering justice, nor 
is there any reason for holding that the lan- 
guage of this should be so extended as to 
embrace them. The evils in view of the leg- 
islature were acts of violence, or improper 
and corrupt dealings with the officers and 
ministers of justice, parties, or the process 
of the law. This is plainly shown by the 
first section of the act, and the second, in 
calling in the aid of the criminal court, ought 
to be understood to refer to that tribunal the 
cognizance of offences of like quality and 
bearing, and the remedy should not to be 
construed to depart entirely from and out- 
run the evil intended to be punished and 
expressed. Again, the indictment fails to 
show that the due administration of jus- 
tice has been anyway obstructed or impeded. 
The libellant attached the vessel by a pro- 
ceeding in rem; but that arrest imparted no 
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title or right to the thing other than to have 
the value of the vessel applied towards the 
satisfaction of a decree, should one I>e ren- 
dered in his favor, provided the vessel was 
in law responsible for that demand. 

The due administration of justice, on the 
demand of the libellant, if his right is sus- 
tained in court, is not necessarily the con- 
demnation of the vessel; it is only the ad- 
judication and settlement of his right, and 
as consequent satisfaction of the demand de- 
creed in his favor out of the property seized. 
The primary question is his right to a de- 
cree of damages, and, secondary to that, is 
that of his right to, or the necessity for, a 
remedy against the vessel; and it cannot he 
asserted that the administration of justice 
is any way affected by the removal or de- 
struction of the thing arrested, without it is 
made palpable that the specific thing would 
be subjected to, and was required for, the 
satisfaction of this demand, and that this con- 
sequential decree was a constituent and es- 
sential part of the procedure in administer- 
ing the justice of the case. Further, if this 
arrest was valid and the vessel was legally 
responsible in the action, then his remedy is 
perfect against the marshal because of an in- 
sufficient execution of the process. Had the 
proceeding been in personam, and the re- 
spondent after arrest, and before giving bail 
on stipulation, had been persuaded or forci- 
bly abducted out of the district of the de- 
fendant, such act could not have been crim- 
inally prosecuted under this statute, because 
justice is administered upon the right of such 
libellant just as duly by enforcing satisfac- 
tion out of the officer, or out of bail, as 
from the defendant or his property. To ob- 
struct or impede the due administration of 
justice upon the ordinary signification of lan- 
guage must be something further than plead- 
ing embarrassment or difficulties in the way 
of a convenient enjoyment of the fruits of 
a litigation. A trespass or waste committed 
by one party upon property under litigation 
would render the property less valuable to 
his antagonist should it be awarded him, 
and, in so far as the due administration of 
justice requires that the entire benefit ad- 
judged a party should be secured him, would 
to that extent obstruct and impede such ad- 
ministration; and upon like principle any 
spoliation of part of the tackle or furniture, 
or destruction of any part or appurtenance 
of this vessel, by the defendant, would be a 
criminal offence. But it must be manifest 
that such remote and contingent consequen- 
ces, to acts not otherwise criminal, could not 
be intended by congress to be embraced 
within the scope of this section, if it is un- 
derstood as introducing a class of criminal 
misdemeanors before unknown to the law. 
It would seem palpable that the adminis- 
tration of justice which the act intended to 
defend and protect from being obstructed or 
impeded consists of that action of the courts, 



through their officers and other direct instru- 
mentality, essential to the free and full con- 
sideration and determination of the matter, 
and the enforcement of their orders and de- 
cisions. To this extent the community has 
a common concern. The public is deeply in- 
terested in maintaining without disturbance, 
for the court, their officers, processes, and 
the parties litigant before them; the powers 
and privileges by means of which questions 
of right and wrong are investigated and set- 
tled. But when the law has by its penal 
sanctions protected against molestation the 
action of these agencies, so far as they are 
direct and necessary to this common good, 
it may well be supposed that the accidental 
disturbances or procrastinations an individ- 
ual may encounter, in realizing the fruits of 
his success, and which, in their nature, are 
personal to himself alone, would be left to be 
redressed by that mode of remedy the law 
furnishes for particular torts and injuries. 
But, again, the due administration of jus- 
tice does not necessarily import that its 
course must always be expeditious or direct. 
If by the removal of this property the rem- 
edy of the libellant has been less prompt and 
immediate, his relief is still within the com- 
petency of the court by its ordinary course 
of proceeding. The more circuitous and dil- 
atory method of redress would be the due 
administration of justice, as much as the 
most summary and peremptory; and chan- 
ging the course of the court from one method 
of remedy to the other, both in the end being 
the same, would not be obstructing or im- 
peding justice. 

If it be conceded that the due administra- 
tion of justice in behalf of a party who ob- 
tains judgment or decree for damages re- 
quires that those damages should be satis- 
fied to him, such administration is not nec- 
essarily obstructed or impeded because the 
party fails obtaining the satisfaction in one 
mode, if it be equally secure to him in an- 
other; and it would therefore be necessary 
in the indictment in this case to charge that, 
by means of the wrongful removal of the 
vessel, the libellant was deprived of all rem- 
edy for his demand, because if thereby the 
marshal has become responsible to him for 
his damages, or he can have direct satisfac- 
tion by decree against the respondent, the ad- 
ministration of justice in his behalf is in no 
way defeated or obstructed by depriving him 
of recourse against the vessel. The offence 
is not put upon this ground by the indict- 
ment The subject is susceptible of much 
more extended illustration, but the discussion 
has been sufficiently minute to indicate the 
opinion of the court, that the facts set forth 
upon this indictment do not constitute a 
criminal offence, within the meaning of the 
second section of the act of March 2, 1831, 
and judgment is therefore pronounced in 
favor of the demurrer and against the indict- 
ment. 



[27 Fed. Cas. page 1015] 

Case 3STo. 16,249. 

UNITED STATES v. SEGARS. 

[16 Leg. Int. 388,; i 3 Phila. 517.] 

District Court, E. J>. Pennsylvania. 1859. 

Customs Duties — Forfeitures — Effect of Sei- 
zure — Increase of Penalties — Delivery 
Bond— Penal Sum— Receipts. 

1. Upon information filed against goods alleg- 
ed to be forfeited under the revenue collection 
act of 1799 [1 Stat 627], and its supplements, 
the goods pass out of the hands of the collector 
who seizes them into the hands of the marshal, 
whose custody is thenceforth that of the court. 

2. No penal increase of duties can after- 
wards be exacted by the collector from a claim- 
ant of the goods, though such a penalty might 
lawfully have been imposed before the goods 
were seized as forfeited. 

3. If such a penal increase has been re- 
ceived by the collector before the seizure, the 
goods, though they would otherwise have been 
liable to forfeiture, are exempt from such lia- 
bility. 

4. His exaction of such an increase after in- 
formation filed, though an illegal act on his 
part, does not affect the prosecution against the 
goods. 

5. Under proceedings upon a petition of the 
claimant for the delivery to him of the goods 
on his giving a bond, with surety, for then* ap- 
praised value, he is to pay no greater amount 
of duties than would have been demandable of 
him if the fairness of the importation had not 
been impeached. 

[Cited in note to U. S. v. Twelve Thousand 
Three Hundred and Forty-Seven Bags of 
Sugar, Case No. 16,555.] 

6. If the goods are afterwards condemned, he 
loses the amount of the regular duties thus as- 
sessed, as well as the value of the goods forfeit- 
ed. 

[Disapproved in Four Cases of Silk Ribbons, 
Case No. 4,986. Cited in note to U. S. v. 
Twelve Thousand Three Hundred and For- 
ty-Seven Bags of Sugar, Id. 16,555.] 

7. The bond, in such a case, is a substitute 
for the proceeds of the goods which, if it had 
not been given, would have been sold by the 
marshal. 

8. It must, therefore, be given for the market 
value of the goods at the place of seizure, with- 
out any deduction for the regular amount of 
duties which are thus payable at all events. 

[Disapproved in Four Cases of Silk Ribbons, 
Case No, 4,986.] 

9. If, undei such a proceeding, the collector 
and naval officer should refuse to give a re- 
ceipt, conformably to the act of 1799, for the 
regular amount of duties, and require the pay- 
ment of a penal excess, the court will order the 
delivery of the goods to the claimant upon the 
execution of the bond, and payment of the prop- 
er amount of duties. 

10. Where payment of such an excess had 
been exacted unlawfully by the refusal of such 
a receipt and had been made under protest the 
goods having been afterwards condemned, and 
the amount of the bond paid into court, the ex- 
cess was, by the court's order, repaid to the 
claimant out of the fund in court. 

11. A case in which such a payment has been 
thus made after information filed, and in the 
course of a proceeding under the direction and 
control of thf court is not within the statutes 
and rules of decision applicable to other cases 
of duties paid under protest. 

i [Reprinted from 16 Leg. Int. 388, by per- 
mission.] 



(Case No. 16,249) U. S. v. SEGARS 

Upon a petition of the claimants CMayoz 
and others], praying that the segars might 
be appraised, and delivered to them upon 
their executing a bond with surety for the 
amount of the appraisement, a question 
arose whether the amount of the duties up- 
on the segars was to be deducted by the 
appraisers from the market value, and the 
difference to be returned as their valuation, 
or their appraisement at the market value 
was to be returned without any such de- 
duction. 

CADWALADER, District Judge. The 
89th section of the revenue collection act of 
1799 provides that when vessels or goods 
have been seized and prosecuted as forfeit- 
ed, the court may, upon the prayer of a 
claimant that they be delivered to him, ap- 
point three sworn appraisers, on the return 
of whose valuation, if the claimant shall, 
with one or more approved sureties, exe- 
cute a bond for the amount of the appraise- 
ment, and produce a certificate of the col- 
lector and naval officer that the duties have 
been paid or secured in like manner as if 
the vessel or goods "had been legally en- 
tered" the court shall order the same to be 
delivered to such claimant. The section 
provides that the bond shall remain in court, 
and, upon judgment in favor of the claim- 
ant, shall be cancelled, but that if the judg- 
ment shall be in whole, or in part, against 
him, and he shall not, within twenty days 
thereafter, pay into court the amount of the 
appraised value of the vessel or goods con- 
demned, with costs, judgment upon the bond 
may, forthwith, be entered upon motion in 
court The 90th and 91st sections enact that 
vessels and goods condemned for which bond 
shall not have been given as above shall be 
sold, under the court's order, by the mar- 
shal, and the proceeds, after deducting all 
proper costs and charges, paid, one moiety 
to the United States and the other moiety 
to designated officers of the revenue collec- 
tion service, with distinct provisions for 
eases in which there is an informer. The 
36th section of this act required the produc- 
tion to the collector and naval officer of the 
original invoices of the goods imported. The 
66th section enacted that if any such goods 
should be falsely invoiced as to their cost, 
with design to evade the duties, or any part 
thereof; the goods, or their value to be re- 
covered of the person making entry, should 
be forfeited, and that where the collector 
should suspect the goods to be invoiced be- 
low their market value at the place of ex- 
portation, he should take possession of them 
and retain them until their value should be 
ascertained by appraisement in a prescribed 
mode, and the duties, according to such valu- 
ation, paid, or secured in the manner therein 
required. The latter provision of the 66tb 
section explains the clause in the 89th sec- 
tion which provides that in a case like the 
present the amount of duties to be paid by 
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the claimant is the sum that would have beep 
payable if the property seized had been le- 
gally entered. These, whieh may be called 
regular duties, are, in the case of goods al- 
leged to be falsely invoiced, the duties which 
would have been assessed if the fairness of 
the invoice had not been impeached. Had 
the 89th section contained no such definition 
of their amount for a case like the present, 
the collector and naval officer, instead of as- 
sessing, in such a case, the amount of du- 
ties that would have been payable accord- 
ing to the invoice, might, as in the case of a 
suspected invoice, have exacted from the 
party giving bond the payment of the duty 
assessed upon a higher valuation. This the 
89th section prevents. The present question, 
however, concerns the regular duties only. 
The question is whether the amount of these 
duties, which is to be paid by the claimant 
at all events, is to be deducted by the ap- 
praisers in their ascertainment of the value 
for which he is to give the bond. The ques- 
tion, -in other words, is, whether, if judg- 
ment of condemnation be rendered, he is to 
lose the amount of these duties as well a* 
the value of the property forfeited. 

A series of subsequent laws has establish- 
ed a system of appraisement under whieh 
all subjects of ad valorem duty are valued 
by sworn public officers. These laws have 
imposed, in certain cases, a penal increase of 
the duties upon important merchandize invoiced 
at a designated rate below the proper valuation. 
It is also indictable as a misdemeanor to make 
out, or pass, or attempt to pass, any false, for- 
ged or fraudulent invoice through the custom 
house. In [Wood v. U. S.] 16 Pet [41 
U. SJ 342, [Taylor v. U. S.] 3 How. [44 U. 
S.] 197, and [U. S. v. Sixty-Seven Packages 
of Dry Goods] 17 How. [58 U. S.] 86, the 
supreme court has decided that these enact- 
ments have not impliedly repealed the pro- 
vision in the 66th section of the act of 1799, 
that where imported goods are falsely in- 
voiced with a design to evade the payment of 
any part of the duties, the goods or their 
value are liable to forfeiture. In the last of 
these cases the court say that if the addi- 
tional duty of twenty per cent, imposed 
when the appraised value exceeds the in- 
voice price by ten per cent, has been levied 
upon the goods by the government, it can- 
not forfeit them under the 66th section of 
the act of 1799, but if the collector is satis- 
fied that such an undervaluation in the in- 
voice has been made with intent to evade 
the duties, then, instead of levying the ad- 
ditional duty, a forfeiture may be declared. 
The court added that a forfeiture may be 
declared in cases of undervaluation of less 
than ten per cent, of the invoice price where 
the fraudulent design exists. [U. S. v. Six- 
ty-Seven Packages of Dry Goods] 17 How. 
[58 U. S.] 93, 94. If the court had been of 
opinion that no duties whatever could be 
levied upon forfeited goods, they would not 
have made this remark distinctively as to the 
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additional duty alone. The distinction be- 
tween the additional and the regular duty 

was recognized conversely in Stairs v. Peas- 
lee, 18 How. [59 U. ' S.] 529, in certain re- 
marks of the court upon the case of Bart- 
Iett v. Kane, 16 How. [57 U. S.] 263. In this 
ease goods entered at the invoice price had 
been found by the appraisers to be invoiced 
ten per cent, below the dutiable value. The 
penal duty of twenty per cent, had there- 
fore been exacted. A portion of the goods 
were warehoused, and afterwards entered 
for exportation. On these goods the regular 
duty was returnable to the importer. But 
the court was of opinion that the collector 
could retain the penal duty upon them, 
which had been levied. The reason of the 
distinction had been partially indicated in 
the previous case of MeLane v. U. S., 6 Pet. 
[31 U. S.] 404, 427. There prohibited goods, 
which could not regularly have become duti- 
able, were the subject of consideration. The 
supreme court said that "no duties, as such, 
can legally accrue upon the importation of 
prohibited goods," assigning as the reason 
that "they are not entitled to entry at the 
custom house." This language implies that 
the contrary should be the rule as to such 
forfeited goods as have been or ought to 
have been entered at the custom house. The 
liability of the importer for the duties upon 
goods of the latter class depends upon a per- 
sonal contract implied in his act of importa- 
tion. But the implication of such a contract 
cannot be extended to a penal addition to 
the duty. It may, for some purposes, be ex- 
tended so as to include such a simple ad- 
dition to the invoiced value as the apprais- 
ers may make without a penal increase of 
its amount. But this is not the rule for the 
purposes of the 89th section of the act of 
1799, under which the proper assessment of 
the duties is upon the invoice as if it were 
fair and unimpeached. This rule could not 
here be departed from without prejudging, 
more or less, the question for ultimate ad- 
judication. A case in which a forfeiture is 
insisted upon should not be thus prejudged 
in any degree in a preliminary stage of the 
proceedings. 

The existence and character of the distinc- 
tion between the additional and the regular 
duty having been thus ascertained, we may 
now consider some authorities which bear 
less indirectly upon the question whether an 
importer of dutiable goods is liable, person- 
ally, for the duties upon them when they 
are forfeited. Hereafter the word "duties" 
will be understood as designating what have 
hitherto been called "regular duties." 

Salter v. Malapert, 1 Kolle, 383, was an ac- 
tion of debt for the recovery by farmers of 
the customs of a statutory duty of twelve 
pence in the pound for goods imported by 
foreign merchants and unladen without pay- 
ment of the duty. The farmers had received 
the grant of the customs, but not of the for- 
feitures. These the king had reserved. The 
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importers had compounded for the forfeit- 
ure with the king, and pleaded this in bar 
•of a suit against them by the farmers for 
the duty. The plaintiffs demurred to the 
plea. Judgment was given for the plaintiffs. 
The reason of the judgment, as delivered by 
Chief Baron Tanfield, was that the duty of 
a shilling in the pound became a debt upon 
the bringing of the goods into port, when 
' the plaintiffs acquired a vested right of ac- 
tion. Upon the authority of this decision 
Chief Baron Comyns (Dig. tit "Dett," art. 
D), under the head of "debt upon contract 
implied" states the law to be that debt lies 
for customs due for merchandize, though 
the goods are forfeited for nonpayment. 

In Swinerton v. Wolstonholme, reported 
by Sir M. Hale in his Treatise on the Cus- 
toms (Harg. Law Tracts, 214), the reason 
upon which the above decision is founded 
was reconsidered. A majority of the barons 
of the exchequer were of opinion that the 
"duties grow due by the unlading." The 
opinion afterwards entertained in England 
by the crown lawyers appears to have been 
that the voluntary bringing of goods within 
the limits of a port of entry with intent that 
they shall be unladen renders them liable 
to duty. Reeves. Shipp. 260, 261. In Mere- 
dith v. U. S., 13 Pet [38 U. SJ 493-496, this 
rule was recognized as having been estab- 
lished in [U. S. v. Vowell] 5 Cranch [9 U. SJ 
368, and [Arnold v. TJ. SJ 9 Cranch [13 U. 
SJ 104. The court said that, in a fiscal sense, 
the right of the government to duties upon 
goods accrues on their arrival at a port of 
•entry, that, under the credit system then in 
force, the duty was not extinguished by 
taking a bond which either did not cover 
the whole sum due, or was not executed by 
all the parties liable, and that the amount 
justly due might be recovered in an action 
of debt, although no such bond as was then 
required by law had been given, and might 
be thus recovered independently of any of- 
ficial or other assessment of the duties. The 
■court said, "An action of debt lies against the 
importer for the duties whenever by acci- 
dent, mistake or fraud no duties or short du- 
ties have been paid." See, also U. S. v. Ly- 
man [Case No. 15,647.] 

In Wood v. U. S., 16 Pet [41 U. SJ 362. 
and Taylor v. TJ. S., 3 How. [44 TJ. SJ 197, 
goods imported at New York, after having 
been passed, in regular form, through the 
-custom house there, had been seized in the 
one case at Philadelphia, in the other case 
at Baltimore, in the hands of agents of the 
respective importers. The goods, in each 
<^ise, were condemned as forfeited for fraud- 
ulent undervaluation in the invoices upon 
which they had been entered. These cases 
decide that the payment by the importer to 
the United States of the full amount of du- 
ties assessed by the collector and naval of- 
ficer upon goods passed by the appraisers of 
the customs at the invoiced value; and de- 



livered under a formal permit, is no bar to 
such a subsequent proceeding to forfeit the 
goods. The success of the fraud by which 
the officers of the customs had been deceived, 
was, of course, no justification. The im- 
porters, in these cases, lost the goods as well 
as the amount of the duties which had pre- 
viously been paid. The 66th section of the 
act of 1799, under which *the goods were 
condemned, imposes, in the alternative, as 
we have seen, a forfeiture, either of the 
goods, or of their value to be recovered of 
the importer. If those goods, instead of be- 
ing still in the hands of the importers, or of 
their own agents, had been previously sold 
in the market, the pecuniary value could, 
therefore, have been recovered from the re- 
spective importers in actions of debt at the 
suit of the United States. See Caldwell v. 
U. S., 8 How. [49 U: SJ 366. The amount of 
the duties previously paid could not then 
have been set off as a deduction from the 
full value which would have been recover- 
able. 

The circumstance that the duties have not 
been paid when the proceeding to forfeit the 
goods is instituted is, in reason, attended 
with no difference in favor of the importer. 
If the proceeding is groundless, the goods 
are to be restored to him, but the regular 
duties are to be paid. If the goods are con- 
demned, he loses them, but this does not ex- 
empt him from liability for the duties. In 
[Meredith v. U. SJ 13 Pet. [3S U. SJ 493, 
the supreme court cited with approbation, a 
decision of the English court of exchequer 
(Anstr. 55S), that where a dutiable article 
was lost or destroyed by a casualty before, 
it became available to the party personally 
liable for the duty, his liability nevertheless 
continued. If the loss of the property by 
misfortune does not exempt him, his loss of 
it from his own fraud should not cause an 
exemption. In the present case, if the goods 
are not bonded, a personal action for the 
duties will be maintainable against the im- 
porter. He could not plead in bar of it that 
the goods are the subject of a pending prose- 
cution for an alleged forfeiture. He could 
not have avoided this liability by omitting 
to claim the goods. He cannot escape from 
it by withdrawing his claim, or by confess- 
ing the forfeiture of the goods or otherwise 
abandoning them to the United States. The 
liability for. the duties as a debt may thus 
be enforced as well before as after their 
condemnation. If the goods are to be de- 
livered to him upon substituting the pro- 
posed bond for them, it should be a sub- 
stitute for their full value, not for the value 
less the amount of the duties which are, at 
all events, to be paid. The bond stands in 
the place of the property which, in case of 
condemnation, would, if no bond had been 
given, have been sold by the marshal. Under 
such a sale by the marshal, the whole pro- 
ceeds must be paid into the court, if any ques- 
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tion as to their distribution is to be deter- 
mined. It may be said that as there was a 
lien for the duties, they must, if not pre- 
viously paid, be discharged out of the pro- 
ceeds -when they are thus paid into court. 
It is true that such a lien exists, and that 
it may, in ease of the importer's insolvency, 
be the only available security to the United 
States for the c duties. But the existence of 
such an additional security for them cannot 
alter the rule of law that the importer of 
goods which are forfeited or forfeitable is 
personally liable for the duties. 

In Hoyt v. U. S., 10 How. [51 U. S.] 137, 
goods had under a petition like the present 
been appraised, and a bond given for the 
appraised value. They were afterwards 
condemned whereupon the amount of the 
bond was paid into court. The collector, 
naval officer and surveyor were entitled "to, 
and received, one-half of this amount, and 
the United States the other moiety. The col- 
lector, suggesting on behalf of himself and 
his brother officers, that the amount of the 
duties on the goods had been deducted from 
the valuation before the return of the ap- 
praisement, and that the sum paid into court 
was therefore less by that amount than the 
full value of the forfeited goods, insisted 
that the duties were a part of the forfeiture, 
and that their amount should be divided by 
the United States with the officers. In sup- 
port of the position thus assumed, it was 
contended that no duties are demandable 
upon forfeited goods. The opinion of the 
court contains an abstract of the relevant 
provisions of the 89th, 90th, and 91st sec- 
tions of the act of 1799. The decision was, 
that when the claimant elects, under their 
provisions, to give a bond and pay the du- 
ties, with a view to the delivery of the ves- 
sel or goods to him, "the duties thus paid 
constitute no part of the proceeds of the 
goods forfeited." The court in arriving at 
this conclusion, remarked incidentally that 
if the vessel or goods are condemned, the 
claimant "loses as well the duties paid or 
secured, as the property seized and con- 
demned." This would not be the case if the 
amount of duties had been deducted by the 
appraisers from their valuation, before its 
return to the court. The ease might have 
been adjudged without a decision of this 
question. But the simplest mode of adju- 
dication was to decide the question; and 
this mode was adopted. The question, there- 
fore, cannot be considered as an open one. 
Consequently these goods are to be apprais- 
ed at their market value here, from which 
there should be no deduction before the re- 
turn of the appraisement. If the authori- 
ties had not furnished a reason and rule of 
interpretation of the S9th section of the act 
of 1799, which seem to be decisive of the 
question, the words of the section could 
scarcely have been strained so as to wan-ant 
any deduction whatever by the appraisers, 
from the market value. 
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UNITED STATES es rel. JONES v. 
SELDON. 

[2 Hay w. & H. 332.] i 

Circuit Court, District of Columbia. Oct. 
Term, 1859. 

Mandamus to Marshal — Witness Fees. 

A writ of mandamus will be refused to com- 
mand the marshal of the District of Columbia 
to pay the petitioner, an attorney of this court,, 
witness fees. Especially will it be the case 
when the judge of the criminal court decides 
the petitioner is not entitled to the same. 

[This was a petition by Charles L. Jones for 
a writ of mandamus to be directed to "Wil- 
liam Seldon, marshal of the District of Co- 
lumbia.] 

Petitioner in person. 

Respondent in person. 

The petition in substance says: That he 
was duly summoned as a witness for the 
United States in the criminal court of the Dis- 
trict of Columbia. That he attended as such 
witness for nine days. That he exhibited 
to the marshal of the District of Columbia a 
certificate of the clerk of the said court prov- 
ing such attendance. That the said marshal 
has received from the treasury of the Unit- 
ed States a sum of money for the payment 
of the fees allowed to witnesses and persons 
attending the said term of said court, and has 
money in his hands applicable to the payment 
of his demands, but he, the marshal, says 
that he is advised that your petitioner is not 
entitled to receive the fees because he was. 
during the time of his attendance, a member 
of the bar of said court, and for this reason 
alone refuses to pay said fees. Wherefore, 
and for as much as the said marshal is a mere 
ministerial officer, and the duty of paying is 
purely a ministerial act, and as your petitioner 
has no other remedy, prays the court to grant 
the United States writ of mandamus, &c. f 
commanding him to pay to him according to- 
law the full amount of his demand, &e. 

The answer of the respondent: That he is 
the marshal, and that proper and sufficient 
funds have been placed in his hands to defray 
the necessary and proper expenses of crim- 
inal justice here. He admits that the peti- 
tioner attended as a witness in the trial of 
Daniel E. Sickles. He refused to make pay- 
ment, not upon his own judgment, but upon 
that of the Hon. W. Hartley Crawford, sole- 
judge of the criminal court in which the wit- 
ness attended. Whether the opinion of the- 
learned judge against the legality of the pe- 
titioner's demand was founded wholly or in. 
part upon the law of congress of 1856 (11 
Stat. 50j this respondent cannot say; but be- 
lieves, and therefore states, that his honor 
drew a distinction between attorneys who had 
become nominal practitioners and seldom in 
court and lawyers like the petitioner, who- 
regularly attend the bar; deeming it proper 

1 [Reported by John A. Hayward, Esq., and 
George C. Hazleton, Esq.] 
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to allow witness fees to the former, on the 
ground that they were taken from their pur- 
suits, and ought to he paid for the value of 
their time; hut to refuse fees to the latter, 
who would be jn court whether hrought there 
by summons or not. The learned judge 
placed the regular attendant at the har upon 
the footing of public officers, who were, he 
stated, no better entitled to witness fees than 
the clerk, the marshal or the bailiffs, none of 
whom could receive such fees. 

"Whether the distinction taken by the learn- 
ed judge be correct or not, it was not the 
province of this respondent to doubt, since 
he is himself but a ministerial servant of 
the court and in duty bound to respect the 
judges. In cases like the present there is an 
obvious necessity to conform to the construc- 
tion which the judge places upon the dis- 
bursement of public money in the marshal's 
hands; for the judge under the laws is requir- 
ed to examine each item of account which the 
marshal renders and without the approval of 
his honor, the accounting officers of the treas- 
ury will allow the marshal no credit what- 
ever. Now the petitioner is a gentleman of 
learning and liberality, and cannot expect the 
marshal to make payment and present vouch- 
ers for which he can obtain no credit at the 
treasury, and therefore without the inter- 
vention of a superior power, policy and duty 
require this respondent to acquiesce in the 
declared judgment of the learned judge. 
Having made answer, the respondent sub- 
mits the matter to the honorable judges, and 
will respect any decision which they shall 
think proper to render. 

Motion for mandamus refused. 
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UNITED STATES v. SEMPLE. 

[Hoff. Dee. 14.] 

District Court, N. D. California. Sept. 1, 
1860. 

California Land Claims — Proceeding to Con- 
test or Reform Survey — Interlocutory 
and Pinal Decrees. 

[1. The act of June 14, 1860 (12 Stat. 33), re- 
lating to the settlement of private land claims 
in California, declares that all cases in which 
proceedings "are pending" for the purpose of 
contesting or reforming surveys made and ap- 
proved by tie surveyor general "are made sub- 
ject to this act." Held, that a case in which an 
order had been entered rejecting the original 
survey, and giving directions for a new and re- 
formed survey, was still "pending," so as to be 
subject to the act: for such an order Is merely 
interlocutory.] 

[2. In such proceedings no decree can be 
deemed final which does not adopt and approve 
some survey and plat, fixing with precision ev- 
ery line of the land.] 

HOFFMAN, District Judge. The counsel 
for the claimant [C. D. Semple] in this moves 
for an order approving a survey made by the 
surveyor in pursuance of an order heretofore 
entered, rejecting the original survey, and 



giving directions for a new and reformed 
survey to be made. Before proceeding to in- 
quire whether the last survey is in conform- 
ity with the directions heretofore given, a 
preliminary question must be determined. 

By the recent act of congress (June 14, 
1860), "all cases in which proceedings are 
pending for the purpose of contesting or re- 
forming surveys made and approved by the 
surveyor-general, are made subject to the 
provisions of the act." If, then, in this case, 
such proceedings are pending, the provisions 
of the act must be applied to it. To deter- 
mine whether proceedings are pending within 
the meaning of the act, the nature of the or- 
der or decree heretofore made must be con- 
sidered. If that decree be a final decree, the 
case can no longer be said to be pending, and 
vice versa. It is obvious that, in a large ma- 
jority of cases, no decree by which one sur- 
vey is rejected, and another directed to be 
made, can be deemed a final decree. The di- 
rections contained in such a decree must usu- 
ally be general, and rather determine the 
principles on which the new survey is made 
than fix the precise location of the lines. In 
carrying into effect such directions, new 
questions, not discussed or considered, may 
arise, for the previous discussions will nat- 
urally have turned rather on the correctness 
of the original survey, than on the precise lo- 
cation of the new lines directed to be run. 
In all such cases it is clear that no decree 
can be deemed final which has not adopted 
and approved some survey and plat, fixing 
with precision every line of the land. 

It is argued that only one decree is spoken 
of in the act, viz. the decree determining the 
true location of the land, and that the order 
approving such location, when afterwards 
made, is merely a decretal order, entered 
after final decree. But from what has been 
said, it is apparent that in many cases most 
important questions may arise, upon which 
testimony must be taken and argument 
heard, before the court can finally determine 
to approve and adopt the survey made under 
its first order. While such questions remain 
open and undetermined, the decree cannot 
be said to be final. It may be true, there- 
fore, that the act speaks of only one decree; 
but if so, it is the decree by which some sur- 
vey, previously made, is adopted and approv- 
ed, not the interlocutory order by which a 
survey is rejected, and directions for the 
making of another survey given. The lan- 
guage of the act confirms this view. The 
fifth section provides that "the said plat and 
survey, so finally determined by publication, 
order or decree, as the case may be, shall 
have the same effect, and validity in law as 
if a patent for the land so surveyed had been 
issued by the United States." It is obvious 
that the effect and validity of a patent is 
here attributed, not to the decree which de- 
termines how the survey should be made, 
but to the plat and survey finally determin- 
ed by decree or otherwise; clearly showing 
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that a plot and surrey must be before the 
court, and finally passed upon by it, before 
the provisions of the act can apply. That a 
decree adopting and approving some survey 
before the court was, previously to the pas- 
sage of the act, alone considered by the su- 
preme court as a final decree, is evident from 
the case of U. S. v. Fossett [21 How. (62 U. 
S.) 445]. In that ease, this court had given 
directions in its decree for the location 
of the land, and had determined every ques- 
tion relative to the location referred to it by 
the supreme court, or raised by the parties. 
But the supreme court refused to entertain 
the appeal, because no survey had been made 
and adopted by the court. The act of 1860 
was not intended to repeal the existing law 
on this subject, but to define and regulate the 
jurisdiction already possessed by this court. 
The decision of the supreme court is there- 
fore an express authority as to the nature 
and essential elements of a final decree of 
this court on the location of a land claim. 

It is objected that the publication, as re- 
quired by the third section, cannot be made 
in this case, and, therefore, that that pro- 
vision does not apply. This is admitted; for 
it is obviously too late to make a publication 
"before any testimony shall be taken," as 
that section requires. But the important 
provisions of the act relative to the admis- 
sion of parties to the suit— the effect of the 
decree of this court, and the time within 
which an appeal may be taken, are still sus- 
ceptible of easy application to this case, and 
must be deemed to apply to it if it be a pend- 
ing case, unless the provision of the sixth 
section, by which pending cases are made 
subject to the provisions of the act, is wholly 
nugatory. An advertisement for all parties 
to intervene can therefore be made in anal- 
ogy to the advertisement required to be 
made in cases initiated under the act, and 
mutatis mutandis to suit the difference be- 
tween the cases. Again, if this be not a 
pending case, none of the provisions of the 
act of 1S60 can apply to it The right of 
appeal must then exist, if at all, under the 
provisions of the act of 1851 [9 Stat. 631]. 
But the appeal heretofore taken from the de- 
cree of this court, confirming the claim, has 
been dismissed by consent It may thus ad- 
mit of doubt, whether any appeal from the 
order or decree of this court, determining 
how the location shall be made, can be taken. 
For this cause has not been like the cases de- 
cided by the supreme court, remanded to this 
court for further proceedings. If, however, 
an appeal will lie, it may be taken at any 
time during five years. The practical effect, 
therefore, of withdrawing this cause from 
the operation of the act of 1860, is so incon- 
venient, that it affords an argument against 
adopting any view of the case which would 
involve such a result. 

The cause is in other respects peculiarly 
within the class with regard to which con- 
gress intended to make new provisions and 



afford new remedies. In passing the act of 
1860, congress has in view three great ob- 
jects: (1) to fix and define the jurisdiction 
of this court over surveys— by authorizing it 
within a period strictly limited, to order them 
before it (2) To permit all persons, whose 
interests were involved, to intervene in the 
proceedings. (3) To limit the time within 
which appeals were to be taken. These im- 
portant remedial provisions were, by the act, 
extended to all cases pending in this court. 

In the case at bar it appears that the land, 
as located by this court, is wholly embraced 
within the survey and location of an adjoin- 
ing rancho. The survey of that rancho has 
been ordered into court, and is now a pend- 
ing case. The claimant in the present case 
will have the right, which he will, no doubt, 
exercise, to intervene in that proceeding. 
But his adversary has not had, nor if this 
case be held not to be a pending case, will he 
ever have, an opportunity to intervene in this 
cause, for the protection of his interest. The 
court might thus in this cause, where only one 
side has been heard, arrive at a conclusion 
wholly irreconcilable with that which it 
would reach in the subsequent case, where 
all parties would be heard, and testimony on 
both sides be taken. It thus appears that 
this case is one to which the provisions of the 
act of 1860 should, if it be possible, be ap- 
plied. As the act of 1860 prescribes a short 
period within which appeals may be taken, 
it is important that no doubt should exist as 
to the time when the final decree of this 
court is entered, for from the date of its en- 
try the six months within which the appeal 
may be taken requires to run. If the decree 
by which a plat and survey actually before 
the court is adopted and approved he con- 
sidered the final decree, a clear and uniform 
rule is prescribed, admitting of no misappre- 
hension. But if the decree determining the 
mode in which the survey is to be made be 
considered final or interlocutory, according as 
the directions contained in it are more or less 
precise, the date from which the six months 
are to begin to run will be left open to doubt 
and dispute. 

Various other considerations might be sug- 
gested. Enough has been said to show that 
on principle, as well as on grounds of con- 
venience, no decree of this court with respect 
to the location of a land claim should be held 
to be a final decree which does not approve 
and adopt a plat and survey previously made, 
and actually before it All eases, therefore, 
in which no such decree has been made, are 
to be regarded as pending eases, and subject 
to the provisions of the act of 1860. 

The motion for a decree approving the sur- 
vey made under the previous decree of this 
court in this case is denied, and the cause 
must be proceeded in subject to the provis- 
ions of the act of 1860. A special order will 
be entered, directing the proper monition to 
issue, admonishing all parties to intervene 
for their interest; and the cause must be 
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further prosecuted in conformity with the 
rules adopted by the court in this class of 
cases 



UNITED STATES (SEMPLE v.). See Cases 
Nos. 12,661 and 12,662. 



Case Wo. 16,351. 

UNITED STATES v. The SENECA. 

[1 Biss. 371; i 1 Am. Law Reg. (N. S.) 281; 4 
West Law Month. 78.] 

District Court, D. Wisconsin. Sept., 1861. 

Steam Vessels— Inspection of Hulls and Boil- 
ers—Internal Commerce of State. 

A steamboat employed in transporting pas- 
sengers between ports in the same state is not 
liable to a penalty for not having the hull and 
boilers inspected under the act of congress of 
August 30, 1852 [10 Stat. 61], and the district 
court has no jurisdiction. 
[Cited in The Daniel Ball, Case No. 3,564. 
Disapproved in The City of Salem, 37 Fed. 
848.] 

In admiralty. 

J. B. D. Cogswell, U. S. Dist. Atty. 
W. P. Lynde, for respondent. 

MILLER, District Judge. It is propound- 
ed in the information, that at the port of 
Superior on Lake Superior, in this district, 
the collector of customs for the collection dis- 
trict of Michillmackinae, did seize said steam- 
boat, and now holds her in his custody with- 
in the district, as forfeited to the United 
States for carrying and transporting goods 
and passengers betwen the ports of Superior 
and Bayfield, on Lake Superior, within this 
state, without license, and the inspection of 
her hull and boilers, required by the act of 
congress of July 7, 1838 (5 Stat. 304), and 
August 30, 1852, and in violation of those 
acts. By the information, this steamboat 
was employed exclusively in transporting 
passengers and property, between the ports 
mentioned in the information, which are lo- 
cated on Lake Superior, and within the state 
of Wisconsin. It is well settled that the con- 
stitutional power of congress "to regulate 
commerce with foreign nations and among 
the several states," does not embrace the 
purely internal commerce of a state. Gib- 
bons v. Ogden, 9 Wheat [22 U. S.] 1: Brooks 
v. The Peytona [Case No. 1,959] ; Whitaker v. 
The Fred Lorents [Id. 17,527]; New Jersey 
Steam Nav. Co. v. Merchants' Bank, 6 How. 
[47 U. S.] 344; Allen v. Newberry, 21 How. 
[62 U. S.] 244. 

The act of congress of July, 1838, provides, 
that it shall not be lawful for the owner, 
master or captain of any steamboat or ves- 
sel propelled in whole or in part by steam, 
to transport goods, etc., or passengers in or 
upon the bays, lakes, rivers or other navig- 
able waters of the United States, without 

i [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



having first obtained from the proper officer 
a license under existing laws and without 
the inspection required, under a penalty of 
five hundred dollars for each violation of the 
act. And the act of August, 1852, continues 
this penalty for transporting or carrying pas- 
sengers, without inspection. The terms of 
the act embrace the legal employment of this 
steamboat; but the act must be construed 
according to the constitutional provision as 
expounded by judicial authority. The steam- \ 
boat was employed between places 'within 
this state. The contract of affreightment 
with the steamboat Fashion, in Allen v. New- 
berry, was for the transportation of leather 
on Lake Michigan, between ports in this 
state. The contract with the steamboat Lo- 
rents was for a passage on the Mississippi 
river, between ports in this state. The li- 
cense required by the act is for carrying on 
the coasting trade, and the inspection is for 
the security of the lives of passengers on 
board of steam vessels. It is evidently an 
act for the regulation of commerce under the 
constitution. From the decisions referred to, 
it is apparent that this court of admiralty 
would not have jurisdiction of this steam- 
boat, while engaged as propounded in the in- 
formation. And it appears very plain that 
jurisdiction cannot be maintained of this in- 
formation, for the reason that the steamboat 
is not alleged to be employed in the foreign 
or coasting trade, but was running between 
ports and places within the state of Wis- 
consin; and she was exclusively within and 
subject to state regulations and control. 
The district court for the state of Missouri,, 
in U. S. v. The James Morrison [Case No. 
15,465]; and U. S. v. The William Pope [Id. 
16,703], hold the same opinion. 

The information will be dismissed for want 
of jurisdiction. 

For further authorities on the subject of ad- 
miralty jurisdiction on inland waters, consult 
The Belfast, 7 'Wall. T74 U. S.] 624; The 
Eagle, 8 Wall. [75 U. S.] 15; The Flora [Case 
No. 4,878]; The Celestine l"Id. 2,541]; Ma- 
guire v. Card, 21 How. [62 U. SJ 248; Smith 
v. The Pekin [Case No. 13,090]; Wilson v. 
The Ohio [Id. 17,825]; The Sarah Jane [Id. 
12,349]; The Brooklyn [Id. 1,948]; The New 
World v. King, 16 How. [57 U. S.] 469; Leon- 
ard v. The Volunteer [Case No. 8,260]; Car- 
penter v. The Emma Johnson [Id. 2,430], 



Case Wo. 16,252. 

UNITED STATES v. SEVELOFF. 

[2 Sawy. 311; i 17 Int. Rev. Rec. 20.] 

District Court, D. Oregon. Dec. 10, 1872. 

"Indian Country 1 ' Defined — Intercourse Laws. 
—Sale of Spirits in Alaska— Revf.nue Laws 
— Jurisdiction of District Court 6f Ore- 
gon. 

1. The "Indian country," within the meaning 
of the act declaring it a crime to introduce spir- 
ituous liquors therein, is only that portion of 

i [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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the United States which has been declared to 
be such by act of congress; and a country 
which is owned or inhabited by Indians in 
whole or in part is not, therefore, a part of the 
"Indian country." 

2. The act of June 30, 1834 (4 Stat. 729), de- 
fining the limits of the "Indian country," and 
regulating the trade and intercourse with the 
Indian tribe? therein, is a local act, and was 
therefore not extended propria vigore over the 
territory of Alaska, upon its cession to the 
United States. 

[Cited in Waters v. Campbell, Case No. 17,- 
264; U. S. v. Williams. 2 Fed. 62; U. S. v. 
Bridleman, 7 Fed. 896; Kie v. U. S., 27 
Fed. 352.] 

3. The act of July 27, 1868 (15 Stat. 240), 
extending the laws "relating to customs, com- 
merce, and navigation," over Alaska, construed 
not to extend the Indian intercourse act of 
1834 (supra) over that territory, although the 
latter is a regulation of commerce "with the 
Indian tribes." 

[Cited in U. S. v. Leathers, Case No. 15,581; 
U. S. v. Stephens, 12 Fed. 53.] 

4. Section 20 of the act of 1834, supra, as 
amended by act of March 15, 1864 (13 Stat. 
29), making the disposing of spirituous liquors 
to Indians a crime, is in this respect a general 
act, and prima facie applies wherever the sub- 
ject-matter exists — an Indian under the charge 
of an agent appointed by the United States; 
but Alaska being acquired by the United States 
after the enactment of such amendment, it is 
doubtful whether it was extended over that ter- 
ritory propria vigore, upon its acquisition; and 
the act of July 27, 1868, supra, having provided 
for the subject of the introduction and use of 
distilled spirits in Alaska, by implication, con- 
gress thereby excluded such amendment there- 
from. 

5. The act of July 20, 1868 (15 Stat. 125), 
imposing a tax on distilled spirits, being a gen- 
eral act, and passed since the acquisition of 
Alaska, is in force there. 

6. The jurisdiction of the district court for 
the district of Oregon over offenses committed 
in Alaska is conferred by section 7 of the act of 
July 27, 1868, supra, and by such section con- 
fined to violations of that act and the laws "re- 
lating to customs, commerce, and navigation," 
and therefore it has no jurisdiction over the 
crime of distilling spirits therein without pay- 
ing a tax therefor. 

[These were indictments against Ferueta 
Seveloff for unlawfully introducing liquors 
into the Indian country; and for being a 
distiller without paying the required tax. 
On demurrers to the indictments.] 

Addison C. Gibbs, for plaintiff. 
H. H. Northrup, for defendant. 

DEADY, District Judge. These indictments 
were found by the grand jury of this dis- 
trict on November 11. The defendant was 
then in custody, upon a commitment issued 
by the United States commissioner, he hay- 
ing been before that time arrested in Alaska 
and brought to this district by "the mili- 
tary force of the United States," under sec- 
tion 23 of the Indian intercourse act of June 
30, 1S34 (4 Stat. 733). 

The first indictment substantially alleges 
that the defendant, in the district of Ore- 
gon, and within the jurisdiction of this court, 
on June 8, 1872, did unlawfully introduce 
spirituous liquors, to wit, whisky, "into the 



Indian country, to wit, the island of Sitka, 
Alaska, United States of America." 

The second one alleges that the defendant, 
of Sitka, Alaska, in the United States of 
America, and within the jurisdiction of this 
court, "on June 9, 1872, and prior thereto, 
without having paid the tax therefor, did 
presume to be and was a distiller of spir- 
ituous liquor, producing one hundred barrels 
or less of distilled spirits annually." 

The third one alleges as the second one, 
that the defendant is of Sitka, and within 
the jurisdiction of this court, and that he, on 
June 8, 1872, at Sitka aforesaid, did dispose 
of spirituous liquors, to wit: whisky, to one 
John Doe, an Indian, whose name is un- 
known, and who resides at the Sitka Indian 
agency, and was, and is under the charge 
of one Major Harvey A. Allen, an Indian 
agent, appointed by the United States, and 
in charge of said agency, and commanding 
the military post at that place. 

The defendant demurs to the indictments, 
and assigns for cause of demurrer to each 
of them: (1) That it does not state facts 
sufficient to constitute a cause of action. 
(2) That this court has not jurisdiction of 
the action. 

The demurrers were argued and submitted 
together, on November 29. On the argu- 
ment the points made in support of the de- 
mands, were: (1) The territory of Alaska, 
whether inhabited or owned by Indians or 
not, is not, in a legal sense, a part of the 
"Indian country," because not made so by 
act of congress. (2) That this court has no 
jurisdiction over crimes committed in the 
territory of Alaska, except in pursuance of 
section one of the act of July 27, 1S68 (15 
Stat. 240), and that the jurisdiction thereby 
conferred is limited to violations of that 
act and the laws of the United States relat- 
ing to customs, commerce and navigation, 
then and thereby extended over Alaska. 

The district attorney maintained that 
Alaska is a part of the Indian country, be- 
cause it is inhabited by Indians, and be- 
cause the act denning the Indian country, 
and regulating trade and intercourse with 
Indians, and all other acts of congress not 
locally inapplicable, were extended over the 
country, proprio vigore, as soon as it was 
acquired from Russia. 

"The Indian country," within the mean- 
ing of the statute, making it a crime to in- 
troduce spirituous liquors therein, is only 
that portion of the United States or its ter- 
ritories, which has been declared to be such 
hy an act of congress. Because a country 
is inhabited or owned in whole or in part 
by Indians, it is not therefore an Indian 
country, within the purview of the trade 
and intercourse acts. 

This is plain upon the reason of the thing, 
and has long since been settled by the high- 
est authority. The act of June 30, 1S34 (4 
Stat 729), defining "the Indian country," is 
as much a local act as the donation act of 
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Oregon, or the penal code of the District 
of Columbia. By its terms, "the Indian 
•country" was limited to "that part of the 
United States west of the Mississippi, and 
not within the states of Missouri or Louis- 
ana, or the territory of Alaska, and, also, 
that part of the United States east of the 
Mississippi river, and not within any state, 
to which the Indian title has not been ex- 
tinguished." 

At an early day, a question arose as to 
whether the territory of Oregon was at the 
date of the act, 1834, "a part of the United 
States west of the Mississippi," and there- 
fore within the limits of "the Indian coun- 
try," as defined thereby. Congress assum- 
ing that it was not provided by the act of 
June 5, 1850 (9 Stat. 437): That the law 
regulating trade and intercourse with the 
Indian tribes east of the Rocky Mountains, 
or such provisions of the same as may be 
applicable, be extended over the Indian 
tribes in the territory of Oregon. 

In 1853, the supreme court of the territory 
of Oregon in U. S. v. Tom, 1 Or. 27, held 
that the act of 1834 was not in force to the 
westward of the Rocky Mountains, until spe- 
cially extended over the territory of Oregon, 
by the act of June 5, 1S50, (supra.) In deliv- 
ering the opinion of the court, Chief Justice 
Williams says: "Great Britain and the Unit- 
ed States made a treaty in 1818, by which the 
northern boundary of the latter was extend- 
ed west on the forty-ninth parallel of north 
latitude, to the Stony Mountains; and the ter- 
ritory beyond this was described as coun- 
try to be held in the joint occupancy of the 
two powers. The Rocky Mountains were then 
the western boundary of the United States 
for legislative purposes, and so continued un- 
til 184G. The act of 1834 shows in terms, 
that it was intended for a country over which 
the general government had absolute and ex- 
clusive jurisdiction. Congress, by express en- 
actment in 1850, extended said act to this ter- 
ritory, for the reason, as must be supposed, 
that it was not in force before that time. 
The act of 1834 then has no vitality here, 
because Oregon is Indian country, but by 
virtue of the act of 1850, whieh gives it ef- 
fect here, so far as its provisions may be ap- 
plicable." Olney, J., in the same ease, speak- 
ing of the act of 1834, says: "It was a local 
statute, and was no more extended by the 
last clause of our organic act" (9 Stat. 329) 
"than were the local laws of the District of 
Columbia." McFadden, J., says: "I concur 
in opinion that whatever vitality the act of 
1834, entitled, etc., may have in this territory, 
is derivable from the act of congress of June, 
1850, which extends the act of 1834, or so 
much of it as may be applicable to the situa- 
tion of affairs In the territory of Oregon." 

Contrary to this, there is an "opinion" by 
Attorney-General Cushing, 7 Ops. Attys. Gen. 
295, to the effect that Oregon was a part of 
"the Indian country," because at the date of 
such opinion, 1855, it was "a part of the 



United States west of the Mississippi." But 
this process of reasoning ignores the real in- 
quiry, whether Oregon was such "a part of 
the United States," at the passage of the act, 
1834, defining the Indian country, and within 
the real purview and intent of such act; and 
if it was not, being a local act, how and 
when did it become extended over Oregon, 
without and prior to the act of congress of 
June 5, 1850? The opinion also asserts that 
"the Indian country" in the acts of congress 
is not limited by any specific boundaries, but 
includes generally all "such portions of the 
acquired territory of the United States, as 
are in the actual occupation of the Indian 
tribes," while the Indian title thereto is unex- 
tinguished. In this conclusion, the "opinion" 
is in direct conflict with the decision of the 
supreme court in American Fur Co. v. U. S., 
2 Pet. [27 U. S.] 358, where it was held, in 
an action to forfeit an Indian trader's goods, 
for taking whisky into, "the Indian country" 
for the purpose of disposing of "the same 
among the Indian tribes," that a country pur- 
chased from the Indians subsequent to the 
act of March 30, 1802 (2 Stat. 139), and there- 
fore no longer within the specific limits of 
"the Indian country" as defined by section 1 
of said act, was not such country within the 
meaning of the trade and intercourse act, al- 
though it was then frequented and inhabited 
exclusively by Indian tribes. The fact that 
the Indian title to the country in question had 
been extinguished, subsequent to March 30, 
1S02, was only material to the decision, be- 
cause the act of that date defining the bound- 
ary line between the said Indian tribes and 
the United States, expressly provided that 
if said line should thereafter be varied by 
treaty, then the provisions of such act should 
"be construed to apply to the line so varied," 
as if it were the original one. Therefore, it 
appears that the court held that the treaty 
of purchase of the lands wherein the sup- 
posed offense was committed, changed the 
line between the tribes and the United States, 
so as to exclude the lands so purchased from 
the limits of the Indian country. 

But the act of 1834, supra, defines the In- 
dian country absolutely by metes and bounds, 
and no subsequent purchase of lands within 
these limits would of itself operate to take 
them out of the category of Indian country, 
or except them from the laws regulating 
trade and intercourse with Indians who might 
be found thereon. Nor can the act of 1S34 
be held to have extended itself or migrated 
over Alaska upon its cession by Russia to 
the United States; for although such act by 
its terms applied to a large traet of country, 
and it were even uncertain whether its west- 
ern boundary stopped at the Rocky Moun- 
tains or extended to the Pacific Ocean, still 
it was purely a local law, and contained no 
provision by which it should in the future be 
extended in any direction— as to California or 
Alaska— upon the contingency of their ac- 
quisition by the United States. 
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Did the act of 1868, supra, extend tlie act 
of 1834, supra, over Alaska? By section 1 of 
that act "the laws of the United States relat- 
ing to customs, commerce and navigation" 
were extended over that country, and this 
language, taken unqualifiedly, is broad enough 
to carry with it the laws regulating "trade 
and intercourse'' with the Indian tribes in 
Alaska. 

The power to regulate commerce is con- 
ferred upon the national government by the 
constitution (article 1, § S), in the same lan- 
guage, and upon the same terms in the ease 
of "foreign nations," the "several states," and 
the "Indian tribes." It is under this clause 
that congress exercises the power to regulate 
trade and intercourse with the Indian tribes, 
as well without as within the Indian country. 
IT. S. v. Cisna [Case No. 14,795]; U. S. v. Hol- 
liday, 3 Wall. [70 U. S.] 416. In the leading 
case of Gibbons v. Ogden, 9 Wheat. [22 U. S.J 
189, Chief Justice Marshall says: "Commerce, 
undoubtedly, is traffic, but it is something 
more; it is intercourse." 

Unless, then, there is something in the cir- 
cumstances of the case or in the act, from 
which it appears that congress did not in- 
tend to use the phrase, "laws relating to com- 
merce," in an unqualified sense, it follows 
that the act of 1S34 is in force in Alaska, as 
a regulation of commerce with the Indian 
tribes therein. 

Considering that the laws regulating what 
is deemed commerce with the Indian tribes 
are generally confined to intercourse with 
them, and are mostly of a local character, and 
intended as a restriction upon commerce in 
the popular sense of the word, rather than 
otherwise— as a sort of police regulation to 
preserve the Indians from the injurious con- 
sequences of unrestricted intercourse with 
the white population, it does not appear proba- 
ble that congress intended to extend any laws 
over Alaska, relating to commerce, except 
those relating to commerce "between foreign 
nations and the several states." 

But in addition to this consideration, it ap- 
pears that the whole subject of the introduc- 
tion and use of distilled spirits in relation to 
all the inhabitants of Alaska, whether In- 
dians or other, is regulated by the act of 
1868. Section 4 provides: "That the presi- 
dent shall have power to restrict and regu- 
late or to prohibit the importation and use 
Kf * * * f distilled spirits into and within 
the said territory," and also for the forfeiture 
of such spirits introduced or used contrary 
to such regulation, and for the punishment of 
the persons engaged in the violation thereof. 

Under these circumstances, I conclude that 
the territory of Alaska is not a part of "the 
Indian country," so declared by law, what- 
ever it may be in fact, and therefore it is not 
a violation of section twenty of the act of 
1834, under which the first indictment is 
found to introduce spirituous liquors therein. 

As to the second indictment, its sufficiency 
<Ioes not turn upon the point whether Alaska 



is a part of "the Indian country" or not. Sec- 
tion 20 of the act of 1S34, -as amended by the- 
acts of February 13, 1862 (12 Stat. 339), and 
March 15, 1864 (13 Stat. 29), makes the dis- 
posing of spirituous liquors to any Indian un- 
der the charge of any Indian agent a crime,, 
without reference to the locality in which the 
act was done. U. S. v. Holliday, supra, 418. 

In this respect the act is a general one, and 
prima facie applies wherever in the United 
States the subject matter exists— that is, "an 
Indian under the charge of an Indian agent 
appointed by the United States." But this 
feature of the act being enacted as early as 
1864, before Alaska was a part of the United 
States, it is not clear upon authority whether 
it extended proprio vigore, to Alaska upon Its 
cession to the United States. It has been so- 
common a habit of congress upon the acqui- 
sition of territory to specially extend the 
laws of the United States over it, that an im- 
pression seems to prevail that without such 
action these laws would not affect territory 
acquired after their passage. For my own 
part, I can see no good reason why any gen- 
eral law of the United States does not be- 
come in force at once, in any country acquir- 
ed by it, without reference to the time of us 
passage. 

Nevertheless, I am inclined to the opinion 
that if congress had intended this or any 
other provision of the intercourse act to be in 
force in Alaska, it would, in accordance with 
its common practice, have so declared in the 
act of July 27, 1868. This consideration, 
taken in connection with the provision al- 
ready referred to in section four of such act, 
apparently intended to give the president 
power to provide by regulation for the whole 
subject of the introduction and use of dis- 
tilled spirits in Alaska, points to the conclu- 
sion that congress has by implication exclud- 
ed the amendment of 1864, touching the dis- 
position of spirituous liquor to Indians, from 
the territory of Alaska, and left the subject 
to be governed by the act of 1868, supra. 

I would not be understood as stating this 
conclusion without doubt. On the contrary, 1 
have reached it with hesitation, and express 
it subject to correction. But in this case, it is 
safer to err, if at all, by declining the juris- 
diction than to accept it. If congress should 
think it desirable that this or any other pro- 
vision of the Indian intercourse act should be 
in force in Alaska, it can so provide, beyond 
doubt. 

The third indictment is founded on section 
44 of the act of July 20, 1S68 (15 Stat. 142), 
imposing taxes on distilled spirits, etc. The 
treaty of purchase was concluded March 30, 
1868, and this act being a general one and 
passed after that date, there can be no doubt 
that it is in force in Alaska as in any other 
part of the United States. But, notwithstand- 
ing this, it is equally clear that the demurrer 
is well taken. The jurisdiction of this couit 
over offenses committed in Alaska is con- 
ferred by section seven of the act of July 27, 
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1868, and by such section confined to viola- 
tions of that act and of the laws "relating to 
customs, commerce and navigation," thereby 
extended over that territory. It is only nec- 
essary to state, that the crime charged in this 
indictment is not a violation of either of these 
acts, and therefore not within the jurisdiction 
of this court. 
The demurrers are sustained. 



Case K"o. 16,353. 

UNITED STATES v. SEVEN BARRELS 
DISTILLED OIL. 

[6 Blatchf. 174.] i 

Circuit Court, E. D. New York. July, 1868. 

Internal Revenue Laws — Forfeiture of Per- 
sonalty by Mortgagor — Rights 
of Mortgagee. 

1. "Where the owner of personal property, 
mortgaged by him to another person, remains 
in possession of it after giving the mortgage, 
and commits acts in respect to such property, 
which work a forfeiture of it to the United 
States, under the 25th section of the internal 
revenue act of March 2, 1867 (14 Stat. 483), it 
must be condemned, even though the mortga- 
gee is not shown to have been concerned in such 
acts. 

[Cited in Boggs v. Com., 76 Va. 994.] 

2. Nor can the demand of the mortgagee be 
paid by the court out of the proceeds of the 
property condemned. 

3. The remedy of the mortgagee is, to apply 
to the secretary of the treasury for a remission 
of the forfeiture, as respects his demand. 

[4. Cited in Coffey v. U. S., 6 Sup. Ct. 436, 
116 U. S. 433, to the point that the circuit 
courts have original jurisdiction of suits in rem 
for forfeitures under the internal revenue 
laws.] 

This was an information in rem, against cer- 
tain crude oil and a still and apparatus for dis- 
tilling such oil, alleged to have become for- 
feited to the United States, under the pro- 
visions of the 25th section of the internal 
revenue act of March 2, 1867 (14 Stat. 483). 
The only claim interposed, was by one Clau- 
son, who intervened as claimant, by virtue of 
a mortgage upon the property, executed to 
him by one Seeley, the owner. On the trial, it 
was conceded, that acts and frauds shown to 
have been committed hy Seeley while in pos- 
session of the property, as the owner thereof, 
were sufficient to forfeit it as against him. 
It was also admitted, that the property had 
been conveyed by the claimant to Seeley, in 
good faith, prior to the commission of the acts 
complained of; that the claimant then, in good 
faith, took baek a mortgage upon the prop- 
erty, as security for the purchase money; and 
that there was justly, due on the mortgage the 
sum of §2,400. It was further admitted, that 
the only interest of the claimant in the prop- 
erty, at the time of the commission of the 
acts entailing the forfeiture, was that derived 
from his mortgage; and that there was no evi- 
dence showing that the claimant had any 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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knowledge of the frauds which were being 
committed by Seeley. On these facts the 
court directed a verdict for the government, 
condemning the property to be sold as for- 
feited to the United States, reserving the 
question, whether the fact that the claimant 
held a bona fide mortgage on "the property, 
and was not shown to have committed any 
unlawful act, would preclude a decree con- 
demning the whole property as forfeited. 

BENEDICT, District Judge. The question 
raised certainly presents a case of hardship, 
but it must be decided adversely to the claim- 
ant. By the 25th section of the act of 1867, 
which is substantially a re-enactment of the 
68th section of the act of June 30th, 1864 (13 
Stat. 248), it is provided, that unlawful acts 
similar to those proved against the owner of 
this property, shall, when committed by the 
owner, agent, or superintendent of any still, 
boiler, or other vessel used in distillation, 
work a forfeiture of all the spirits made by 
or for him, and all the vessels used in mak- 
ing the same, and the stills, boilers and oth- 
er vessels used in distillation, and all ma- 
terials fit for use in distillation, found on the 
premises. The provisions of the 25th section 
are, by the 94th section of the act of June 30, 
1864 (13 Stat. 265), made applicable to distil- 
leries of coal oil, and are, therefore, applicable 
to the property in question, which consists 
of crude oil and a still, with the accompany- 
ing apparatus, used by Seeley, the owner, in 
the distillation of oil. If these provisions of 
law are to be taken to mean what they say, 
it Cannot be doubted, that the only decree 
which can be rendered in this case is a decree 
which shall condemn this property to be sold 
as the absolute property of the United States, 
for, nowhere in the act can any provision be 
found which, by express terms, exempts from 
the effect of the decree any interest whatever 
in property condemned, whether acquired by 
mortgage or otherwise. The articles them- 
selves and every part of them are made to 
become the property of the government, by 
operation of law. 

But, it is said that the forfeiture is intended 
to be a punishment for a criminal act, and 
that, therefore, only the property of the of- 
fender .is to be considered as intended to be 
affected by the act. No such intention, how- 
ever, is disclosed. On the contrary, the stat- 
ute expressly provides, that the act of the 
agent or the superintendent, without the 
knowledge of the owner of the still, shall for- 
feit it, thus clearly indicating a different in- 
tention. By the act, the still itself is treated 
as the offender, and is seized and sold be- 
cause of its guilty use. The forfeiture results 
from the mode of use, and is created to enable 
the government to put an end to such use, 
by the apprehension of the thing used. This 
mode of enforcing obedience to revenue laws 
is common, and arises from necessity, by rea- 
son of the temptation to disregard laws of 
this class, and the difficulty of securing crim- 
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inal conviction under them. The effect of 
such provisions is to make every person in- 
terested in any way in apparatus capable of 
being used to defraud the government, re- 
sponsible, to the extent of that interest, for 
the use of the apparatus, and, therefore, vig- 
ilant to aid the government in preventing an 
unlawful use of it. But, if it be held that 
only the interest of the actual offender is af- 
fected, a door for fraud and collusion is open, 
which would go far indeed to nullify the act. 
I find no such open door in the law. It is 
true that this construction of the statute will 
often work hardship; and the present may 
be an instance. It is to relieve such eases, 
while at the same time the efficiency of the 
law is maintained, that the power of remis- 
sion is conferred on the secretary of the treas- 
ury. To that power alone this claimant can 
appeal. 

I have not arrived at the conclusion above 
indicated without consulting, with great care, 
the views expressed by the learned judge of 
the Eastern district of Missouri, in the case 
of U. S. v. 396 Barrels of Distilled Spirits 
[Cases Nos. 1(3,502 and 16,503], where it was 
held, that the interest of a qualified owner, 
to the extent of his interest in the res, is to 
be protected by the court, but where, as I 
also notice, the learned judge remarks, that, 
if the res be in actual custody, a venditioni 
exponas will issue, and the lien demand 
will be paid out of the proceeds of the sale. 
How can this be? If only the interest of 
the offender be forfeited, how can any thing 
more than his interest be sold; or, if the 
court decrees a forfeiture of the res, and 
sells it as forfeited to the government, under 
what provision of law is it authorized to pay 
the proceeds of the sale to other parties than 
the government? To exempt a certain por- 
tion of the proceeds of the sale of the prop- 
erty condemned from the effect of the con- 
demnation, seems to me to be an exercise, 
by the court, of a power which the law has 
conferred on the secretary of the treasury 
alone. With great deference, therefore, I 
feel obliged to differ with the judge who de- 
cided that case, and must hold that, upon 
the finding of the jury in this case, a decree 
must be entered, condemning the whole 
property, as forfeited to the United States, 
and declaring that the claimant has no reme- 
dy in this court for his demand. 



Case No. 16,253a. 

UNITED STATES v. SEVEN BARRELS 

DISTILLED OIL. 

[8 Int. Rev. Rec. 162.] 

District Court, E. D. New York. 1868. 

fokfbitches under internal revenue laws — 
Costs. 

In proceedings in rem against merchandise, 
under the 48tb section of the internal revenue 
act of 1864 [13 Stat. 248], in cases of adjudged 
forfeiture to the United States, claimants con- 
testing such forfeiture are subject to costs. 

At law. 



BENEDICT, District Judge. This case 
presents the question as to what should be 
the judgment in .regard to costs in proceed- 
ings in rem, taken to enforce the forfeiture 
which are provided for by the laws relating 
to the internal revenue. 

The facts are as follows: An information 
was filed in the circuit court of this district 
against certain personal property, which was 
thereafter seized under process issued in rem. 
Upon the return day of the process, John H. 
Clausen appeared, and filed a claim to the 
property, averring that he was the mortgagee 
of the property, and entitled to the possession 
thereof, by virtue of the mortgage at the 
time of the seizure of the property by the 
marshal. No exception to the claim and in- 
tervention of the claimant was filed on be- 
half of the United States, and thereafter the 
claimant duly filed his answer, denying that 
the property in question had become forfeited, 
as alleged in the information, and at the same 
time, in pursuance of the rules and practice 
of the court, the claimant filed a stipulation, 
executed by himself, with a surety, in the 
sum of $250, conditioned that the claimant 
should pay all costs and expenses which 
should be awarded by the final decree of this 
court, or upon appeal by the appellate court, 
the parties thereto consenting that, in case 
of default of contumacy on the part of the 
claimant or his surety, execution for the sum 
of .$250 may issue against their goods, chat- 
tels and lands. No stipulation for value was 
given, and the property remained in custody 
until sold by order of court pending the suit, 
in pursuance of a consent, and the proceeds 
paid into the registry. 

Thereafter the cause came on to be tried 
before the court and jury, when it appeared 
by the admissions of the parties that the act 
set forth in the information had been com- 
mitted by the owner of the property while in 
possession thereof, but no unlawful act had 
been committed by the mortgagee, who was 
the only claimant before the court. The 
court therefore directed a verdict for the gov- 
ernment, subject to the opinion of the court, 
and thereafter ordered judgment to be en- 
tered upon the verdict, condemning the goods 
as forfeited to the United States, reserving, 
however, the question as to what judgment 
should be entered in regard to eosts. That 
question, having been argued by the respective 
counsel, is now to be disposed of by the court. 

The proceeding in question is purely a stat- 
utory one, and the authority for it is given 
in the forty-eighth section of the act of 1S64, 
which declares that proceedings to enforce 
the forfeiture imposed by the act "shall be 
in the nature of a proceeding in rem in the 
circuit or district court where such seizure is 
made." According to the act, the proceeding, 
it is to be observed, is only required to be 
in the nature of a proceeding in rem. It is 
left to the courts, by rules and regulations, 
to establish the practice to be observed in 
conducting such proceedings, which practice 
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must, however, conform in nature to the well- 
known proceedings in rem, and which must, 
of course, be subject to any general statutory 
regulations which are applicable thereto. 
Such a statutory regulation in regard to the 
question of liability for costs is found in 
the act of May 8, 1872 (1 Stat. p. 277), where 
it is provided that "in every prosecution for 
any fine or forfeiture under any statute of 
the United States, and if judgment is ren- 
dered against defendant, he shall be subject 
to the payment of costs." The word "de- 
fendant" as used in this act must be held to 
include a claimant in action in rem for a for- 
feiture. No other party is before the court 
in such a proceeding to whom the word "de- 
fendant" can be applied. According to this 
act, then, in all cases like the present, when 
a verdict is rendered in favor of the govern- 
ment, a judgment must be entered condemn- 
ing the property as forfeited to the United 
States, and condemning the claimant to pay 
the costs; and such a decree will cover all 
the costs of the cause. The act makes no 
allusion to any exceptions, nor does it per- 
mit the court to exercise any discretion in 
the premises. The claimant is made by law 
subject to the costs and all the costs in- 
curred in the cause. If this view be cor- 
rect, the court is not only without power in 
this case to exempt claimant from liability 
for costs, but it has no power to strike from 
the costs the items of custody fees incurred 
previous to the intervention of the claimant, 
nor the expenses attending the sale of prop- 
erty. These are legal items of costs in the 
cause, although not caused by the interven- 
tion of the claimant. 

The effect thus given to the statute does 
not differ from the effect of an ordinary de- 
cree in proceedings in rem. In admiralty, 
where costs are awarded, the claimant is 
held liable for the costs, in addition to the 
value of the vessel and to the items attend- 
ing her arrest and her sale. The John Dunn, 
1 W. Rob. Adm. 160; The Dundee, 2 Hagg. 
Adm. 142; Coote, Adm. p. 95. In prize eases 
these items have not in all cases been charged 
against the claimant, as in the case of The 
Sally [Case No. 12,258]. In the case of The 
Langdon Cheves [Id. 8,063], they were al- 
lowed; but prize cases are exceptional, and, 
besides, in admiralty proceedings the costs 
are always at the discretion of the courts. 

The present is a proceeding at common law, 
in which no such discretion can be exercised, 
unless given by statute. It follows, there- 
fore, that in this case there must be a judg- 
ment in favor of the United States against 
the claimant for the amount of the costs of 
the cause, and this amount is not limited to 
the amount fixed in the stipulation for costs. 
The fact that the claimant signed the stipu- 
lation did not increase his liability, nor can 
the stipulation have any effect to diminish 
that liability, which the statute imposes upon 
him. 

As to the stipulator, the case is different. 
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He is only liable by virtue of his stipulation, 
and that liability cannot exceed the amount 
of the stipulation. The judgment will ac- 
cordingly provide that for that sum, which 
in the present case is $250, execution will 
issue against the goods, chattels, , and lands 
of the stipulator, according to the terms of 
the stipulation, in accordance with the prac- 
tice in this particular in admiralty proceed- 
ings in rem (Gaines v. Travis [Case No. 
5,180], and Holmes v. Dodge [Id. 6,637]), 
which, when applicable, are directed by the 
rules of this court to be followed in cases of 
seizure on land upon information. 



Case No. 16,253b. 

UNITED STATES v. SEVEN HUNDRED 
AND THREE CASKS OF RICE. 

[N Y. Times, Sept. 20, 1S62.] 

District Court, S. D. New York. Sept. 16, 
1862. 

Prize— Jurisdiction— Captures ox Land. 

[1. The practice of the federal courts in ad- 
miralty is governed by the rules of admiralty 
law found in the English reports.] 

[2. Prize jurisdiction does not depend on the 
locality of the seizure, but on the subject-mat- 
ter. A capture by naval, as distinguished 
from land, forces, of property stored in a ware- 
house near the shore of a harbor, is a subject 
of prize jurisdiction, and the property may be 
condemned as prize.] 

Prize. Certain rice was stored in a ware- 
house close by the river, which communicat- 
ed with Charleston harbor, and was cap- 
tured by the launches of the Albatross and 
her consort. 

HELD BY THE COURT (BETTS, District 
Judge): That the practice of the United 
States courts is governed by the rules of ad- 
miralty law disclosed in the English reports. 
That in England the prize jurisdiction does 
not depend upon locality, but on the subject- 
matter. It is said by Sir Wm. Scott in The 
Rebeekah, 1 C. Rob. Adm. 227, that "a mari- 
time capture effected by naval persons using 
a force subject to their use, distinguished 
from an ordinary land force subject to mili- 
tary persons, was a maritime prize." 

Decree, therefore, condemning this prop- 
erty as lawful prize. 



Case No. 16,254. 

UNITED STATES v. SEVEN LARGE 
FERMENTING TUBS.* 

District Court, E. D. New York. Feb. 8, 
1867. 

Forfeitures and Penalties — Condemnation op 
Property — Informer — Percentage. 

[When property has been condemned, and the 
proceeds of sale do not exceed S500, the in- 
former is entitled to his percentage upon the 

i [Not previously reported.] 
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gross proceeds of sale; to be paid him, how- 
ever, after payment out of the fund of the 
costs of the proceedings.] 

At law. 

BENEDICT, District Judge. This case 
comes before me upon a motion for distribu- 
tion of the funds in court. The question is 
as to the sum to which the person adjudged 
to be the informer is entitled under the cir- 
cular of the secretary of the treasury, where 
property has been condemned, the proceeds 
of sale amount to not exceed ?500. Accord- 
ing to the terms of the treasury circular, I 
am of the opinion that the percentage of the 
informer must be calculated upon the gross 
proceeds of the sale of the property con- 
demned. The costs of the proceedings 
through which the fund in court is realized, 
and which, moreover, are for services ren- 
dered before any right of the informer at- 
taches, are, however, a charge upon the 
whole fund, and, in the distribution, must be 
paid out of the proceeds of sale before the 
share of the informer can be distributed to 
him. 



Case 3^o. 16,255. 

UNITED STATES v. SEVENTEEN 
EMPTY BARRELS. 

[3 Dill. 285; i 8 Chi. Leg. News, 74; 21 Int. 
Rev. Rec. 391.] 

Circuit Court, W. D. Missouri. Nov. 23, 
1875.2 

Seizure of Distilled Spirits— Rev. St. §§ 3453> 
3459, Construed — Information op Forfeiture. 

1. Section 3459 of the Revised Statutes pre- 
scribed the notice required and not the previous 
rules of the court. 

2. In an information under section 3453 of 
the Revised Statutes, it is sufficient to follow 
the language of the statute and the allegation 
Jield sufficient without an express averment 
that the taxes on the spirits were not paid. 

3. The tools etc., found and seized in the 
place where the distilled spirits were found 
and seized, were, under the averments, subject 
to seizure and forfeiture. 

[Error to the district court of the United 
States for the Western district of Missouri. 

[This was an information of forfeiture 
against seventeen empty barrels, etc., Adler 
& Purst, claimants.l 

C. H. Krum, Jeff. Chandler, and H. S. 
Musser, for plaintiffs in error. 
J. S. Botsford, U. S. Dist. Atty. 

DILLON, Circuit Judge.— The seizure of 
distilled spirits, raw materials, tools, etc., 

i [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
2 [Affirming Case No. 14,424.] 



was made under section 3453 of the Re- 
vised Statutes. The claimants, as owners, ap- 
plied under section 3459 of the Revised Stat- 
utes for the return of the property seized, 
and executed the bond therein provided for, 
which was filed with the proper district at- 
torney. The district court ordered personal 
service of notice of the pendency of the pro- 
ceedings to be given to the parties execu- 
ting the bonds ten days before the term 
fixed for trial. The required notice was giv- 
en. A motion was made on a special ap- 
pearance to quash the notice, because twen- 
ty days notice had not been given as re- 
quired by rule 45 of the United States dis- 
trict courts for the districts of Missouri. 

The answer to this objection is that sec- 
tion 3459 of the Revised Statutes prescribes 
the mode of proceeding in the case as to 
notice, and not the rule of the court re- 
ferred to. 

The third article of the information was 
demurred to and the demurrer was overruled 
and judgment of forfeiture entered. With- 
out going into detail my judgment is that 
the allegations of the third article using and 
following the language of the statute are 
sufficient in substance. Under this article 
it is specially urged that it should be alleged 
that the taxes were not paid on the spirits. 
But the averment is that the spirits "were 
in the possession and ownership of the 
claimants for the purpose of being sold and 
removed by them in fraud of the internal 
revenue laws, and with the design to avoid 
the payment of said taxes." This is suffi- 
cient. 

And it is my opinion that the tools, etc., 
found and seized in the place and inclosure 
where the distilled spirits were found and 
seized, were, upon the averments of this 
article, subject to seizure and forfeiture. It 
is my opinion, too, that the fourth article 
is also good, upon a general demurrer. The 
court cannot judicially notice and on de- 
murrer decide that the averment that cer- 
tain materials were "raw materials" were 
not so in the face of the direct allegation of 
fact to the contrary. 

I have some doubt whether the kind of 
article subject to tax, into which it is al- 
leged these "raw materials" were intended 
to be manufactured for the purpose of fraud- 
ulently selling such manufactured article 
with the design to evade the payment of 
said tax, ought not to have been specifically 
averred, yet I am inclined to think this gen- 
erality of statement would not be sufficient 
ground of reversal where judgment went 
upon a general demurrer. But, however this 
may be, the third count is sufficient to sup- 
port the judgment. 

I have no doubt as to the jurisdiction of 
the district court. Affirmed. 
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Case No. 16,356. 

UNITED STATES v. SEVENTEEN 
PACKAGES, ETC. 

[2 Am. Law Rev. 785.] 

District Court, E. D. Texas. March Term, 
1868. 

DcTirs Paid to the Confederate Government. 

[Payment of duties on goods imported at a 
place entirely in control of the insurrectionary 
power during the war of the Rebellion was not 
a discharge of the duties. The acknowledg- 
ment of belligerent rights did not make the reb- 
el power a government, either de jure or de 
facto.] 

[In this case, decided at the March term, 
1868, the goods were imported into Browns- 
ville in 1S64. The claimant, Juan Rico, paid 
the duties to the Confederate authorities, the 
then only existing and de facto government 
at the place of import, and claimed that 
such payment was a satisfaction of all lia- 
bility for duties, and the government of the 
United States could not rightfully set up any 
claim for duties; and relied upon the case 
of U. S. v. Rice, 4 Wheat [17 U. S.] 246, bet- 
ter known as the Castine Case, and the rul- 
ings of the treasury department, in support 
of his view. 

The United States district attorney, D. J. 
Baldwin, denied the applicability of the Cas- 
tine Case to the one at bar, and contended, 
that by the statutes of the United States, as 
well as by the law of nations, the goods were 
liable. 

THE COURT (WATROUS, District Judge) 
held, that payment of the duties to the rebel 
authorities was no satisfaction; that the 
rebel power was not a government at all, 
neither de jure nor de facto; that it was a 
belligerent power, but not a sovereign au- 
thority, state, or nation; and that the ac- 
knowledgment of belligerent rights was only 
made in the interests of a common civiliza- 
tion and humanity to take the rebels out of 
the category of pirates, &c, and subject 
them to the treatment accorded to prisoners 
of war by civilized nations. 



Case Mo. 16,257. 

UNITED STATES v. SEVENTY-EICHT 
BARRELS. 

[7 Int. Rev. Rec. 4.] 

District Couit, S. D. New York. 1867. 

Violation of Internal Revenue Laws — For- 
feiture of Spirits — Presumptions — 
Constitutional Law. 

[1. Wlure spirits seized for alleged violation 
of the forty-fifth section of the internal rev- 
enue law (14 Stat. 163) are claimed by one 
who asserts that he purchased them in the 
open market, the fact that the barrels bear all 
the brands indicating payment of the taxes 
does not create a presumption that such taxes 
have been paid.] 

[2. The forty-fifth section of the internal rev- 
enue law (14 Stat. 163) is not rendered uncon- 
stitutional by the provision which requires af- 



firmative proof on the part of the claimant of 
the payment of the taxes due on the spirits 
seized.] 

This was an action to forfeit the spirits 
under the 45th section of the internal reve- 
nue act [14 Stat. 163]. The goods were 
seized in different lots, some at the rectify- 
ing establishment of Mr. Wechsler, corner of 
Sheriff and Houston streets, and some in 
transit thither from the rectifying establish- 
ment of Mr. Bunn, the claimant in the case. 
The government gave testimony to show that 
the spirits were branded as rectified spirits, 
when they were in fact raw spirits, and that 
the claimant offered the officers ?500 to let 
the spirits go, and afterward went to Mr. 
Blake, the collector, to get him to decide that 
it was rectified, and said he would send a 
friend to see him and that the friend inti- 
mated that in case of such a decision a 
$1,000 bill could be left at his house. 

The barrels were branded as required by 
law when seized, and the claimant testified 
that he bought the spirits in open market of 
various dealers, and paid over $2 a gallon for 
it, and that the barrels were properly brand- 
ed when he bought them. That it was ut- 
terly impossible for him to prove the pay- 
ment of tax.es on the identical lot of spirits 
seized, for the reason that the same had 
changed hands frequently in the market; 
that the brands had been frequently erased 
as required by law, and the identity of the 
spirits was gone, and that it was impossible 
for any rectifier or dealer to prove the pay- 
ment of taxes on spirits bought in the open 
market Mr. Wechsler testified to the same 
effect 

Counsel for claimant then raised the fol- 
lowing points, and requested the judge to di- 
rect a verdict for claimant. (1) That the 
presumption in the absence of direct proof 
to the contrary, if the 45th section is consti- 
tutional, is that the taxes on the spirits 
seized were paid, because all the brands in- 
dicating the payment of taxes required by 
law were on the barrels seized. (2) The only 
ground on which government can recover is, 
because the claimant has failed to prove af- 
firmatively in accordance with the 45th sec- 
tion the payment of the taxes on the spirits 
seized. (3) The 45th section requiring this 
affirmative proof on the part of the claimant 
is unconstitutional, because it amounts to a 
virtual prohibition of the traffic and com- 
merce in spirits. (4) That congress has no 
power to forbid and prohibit the commerce 
and traffic in spirits. (5) Congress cannot 
indirectly do that which it has no power to 
do directly. (6) That exacting and requiring 
of a trader or dealer the performance of 
some impossible thing, as a condition of per- 
mitting him to trade or deal in spirits is 
virtually but an indirect way of forbidding 
and prohibiting him of trading in spirits at 
all. (7) That in this case the evidence is that 
it is utterly impossible for claimants to prove 
the payment of taxes of spirits seized, or for 
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any rectifier, dealer or trader to show pay- 
ment of taxes on spirits bought and sold in 
open market, for the reason that by frequent 
change, &c, the identity is gone. 
Mr. Phelps, Asst. U. S. Dist. 'Atty. 
A. J. Dittenhoeffer, for claimant 
THE COURT overruled these points and 
directed a verdict for the government 



Case Wo. 16,258. 

UNITED STATES v. SEVENTY-EIGHT 
CASES OF BOOKS.i 

[2 Bond, 271.] 2 

District Coi'rt, S. D. Ohio. April Term, 1869. 

Customs Laws— Forfeitdre for Undervaluation 
— Information — Necessary Averments — 
Intercourse with Canada— Repeal of Stat- 
utes. 

1. In an information under section 66 of the 
act of congress of 1799 [1 Stat. 677], alleging 
fraud in the importation of merchandise at an 
undervaluation, it is necessary to aver that the 
valuation was under cost at the place of ex- 
portation. 

2. The information in this case not contain- 
ing this averment is defective, but the district 
attorney is permitted to amend. 

3. In the additional or amended information, 
based on section 1 of the act of congress ot 
March 3, 1863 [12 Stat. 737], it is not neces- 
sary to allege that the person making the fraud- 
ulent entry, was either owner, consignee, or 
agent of the property, if it appears from the 
statements of the information that the person 
making the entry was the owner, or acted as 
an agent of the owner. 

4. An averment that the requirements of the 
statute have been complied with, which are 
merely directory to the officers of the revenue 
and the importer, is not necessary under the 
act of March, 1S63. 

u. The acts of 1799 and 1863 extend and ap- 
ply to commercial intercourse between Canada 
and the United States as well as to other for- 
eign countries. 

6. SectioD 66 of the act of 1799 is not repeal- 
ed by section 1 of the act of March, 1863, the 
latter being in aid of, or auxiliary to, the act 
of 1799. 

Information of forfeiture for violation of 
customs laws. 

Durbin Ward, U. S. Dist. Atty., and Henry 
Stanbery, for the United States. 

Tilden & Stevenson and P. Lincoln, for 
claimants. 

LEAVITT, District Judge. The questions 
before the court arise on exceptions in the 
nature of a demurrer to the original informa- 
tion, and the first charge in the amended in- 
formation. The original information alleges 
as the ground of forfeiture that seventy-eight 
boxes of books were imported into the United 



1 [The proceedings embraced in this and the 
two following reports (Cases Nos. 16,258a and 
16,258b) are comprised in one report in 2 Bond, 

2 [Reported by Lewis H. Bond, Esq., and 
here reprinted by permission.] 



States from the port of Sarnia, in Canada, 
to the port of Port Huron, in the United 
States; that on November 4, 1868, some per- 
son, to the district attorney unknown, .made 
an entry at the last-named port on an invoice, 
purporting to be an invoice of all the books 
contained in said boxes, at their actual cost, 
as required by the act of congress of March 
3, 1799; that it was afterward found that 
said invoice and entry were false and fraud- 
ulent, ai_d that the person who had possession 
of said books unlawfully, knowingly, and 
fraudulently entered the same at said port, 
and invoiced them below the actual cost 
thereof, with intent to defraud the United 
States of the duties imposed thereon by law-, 
contrary to the statute, whereby said books 
became forfeited to the United States. This 
information is based upon section 66 of the 
act of March 3, 1799, which provides, "that 
if any goods, wares, or merchandise, of 
which entry shall have been made in the of- 
fice of a collector, shall not be invoiced ac- 
cording to the actual cost thereof, at the place 
of exportation, with design to evade the du- 
ties thereon, or any part thereof, all such 
goods, wares, or merchandise, or the value 
thereof, shall be forfeited." 

It is objected to this information that it is 
defective in not averring that the alleged 
false and fraudulent invoice of the books was 
below their actual cost at the place of ex- 
portation. The averment is, that they were 
invoiced below their actual cost, but it is not 
averred that it was below their actual cost at 
the place of exportation. The question is, 
whether such an averment is not necessary to 
sustain the information. The courts of the 
United States, in administering the naviga- 
tion and revenue laws, have been uniformly 
liberal in their practice, and in their con- 
struction of statutes on these subjects. But 
I can find no case in which they have held 
that an information, which did not describe 
substantially the statutory offense on which 
a forfeiture was claimed, could be sustained. 
The ease of The Hoppet, 7 Cranch [11 U. S.] 
389 (2 Pet. Cond. R. 542), and the case of 
The Nancy [Case No. 10,0OS], have a direct 
bearing on this subject. 

Now, it is clear, as to this information, that 
there is no averment that the offense defined 
in section 66 of the act of 1799 has been com- 
mitted. It is merely alleged that the goods 
were invoiced below their actual cost, but the 
important averment, that it was below their 
actual cost at the place of exportation, is 
omitted. The statute makes this a material 
element as a ground of forfeiture, and it 
should have been averred in the information. 
In the case referred to, Chief Justice Marshall 
held, "that the information is not made good 
by the averment that the offense was com- 
mitted against the provisions of certain sec- 
tions of the act of congress." The offense 
must be specifically defined, that the claim- 
ants may know with certainty what are the 
grounds on which a forfeiture is claimed. 
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The averment, merely, that the books were in- 
voiced below their actual cost, without alleging 
that it was below the actual cost at the place 
of exportation, does not advise the claimant 
of the charge he is required to meet If de- 
sirous of taking testimony to rebut the charge 
of a fraudulent invoice, as being below cost, 
the information leaves it wholly uncertain as 
to the place and it would be impossible for 
him to prepare a defense. The exception to 
the original information is, therefore, sus- 
tained on the ground referred to, but the de- 
fect is amendable, and the district attorney 
has leave to amend his information. 

And this brings the court to the considera- 
tion of the exceptions to the amended, or, as 
it is called, additional information, filed by 
the district attorney on the 17th of March. 

I. The first ground of exception to the sec- 
ond information is, that it does not allege 
"that the person who caused the goods men- 
tioned in said information to be imported into 
the United States, and who made an entry 
thereof below their value, by means of an 
undervaluation in a false and fraudulent in- 
voice, was either the owner, consignee, or 
agent of the owner of said goods." The sec- 
ond or additional information is based on sec- 
tion 1 of the act of congress of March 3, 1863. 
It avers, in substance, that one Henry J. 
Shaw, having the custody and control of two 
hundred and four boxes or packages of books, 
subject to duty, caused the same to be trans- 
ported from Sarnia, in Canada, in a boat or 
vessel, across the St. Glair river, to the port 
of Port Huron, in the United States, and im- 
ported the same at said port, and made, or 
caused to be made, an entry of the books, 
upon an invoice setting forth their value 
greatly below their value at Sarnia, or in said 
dominion of Canada, or at Port Huron, and 
greatly below their cost in the country from 
which they were imported; that such under- 
valuation was with the unlawful intent of 
causing an entiy to be made to evade the 
payment of the just and full amount of the 
duties chargeable thereon; that seventy-eight 
cases or boxes, of the two hundred and four 
cases or boxes so entered, were sent to Cin- 
cinnati for sale, and were there seized as 
forfeited, and that said seventy-eight eases 
were by Shaw, or by his procurement, know- 
ingly and fraudulently invoiced greatly be- 
low their true value at Sarnia, or in the do- 
minion of Canada, or at Port Huron, or the 
principal markets of Canada, or in the coun- 
try whence they were exported, with intent to 
evade the payment of duties, and contrary to 
the statute. 

The question arising on the first exception 
to the first count of the amended information 
just referred to, is, whether it is necessary to 
aver in the information that the entry of the 
books alleged tc have been fraudulently in- 
voiced, was made by the owner, consignee, or 
agent. It is not so alleged in the informa- 
tion, but it is averred that the books were in 
the custody of, and under the control of 
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Shaw, and that he caused the same to be 
fraudulently entered at an undervaluation. 

Section 1 of the act of March 3, 1863, after 
prescribing with great minutenes the pre- 
requisites to a legal entry of property import- 
ed from a foreign country, subject to an im- 
port duty, provides that after July 1, 1863, 
no goods, wares, or merchandise . imported 
into this country, shall be admitted to entry 
without a full compliance with the require- 
ments of the statute; one of which is, that 
the invoice shall be verified by the oath of the 
owner, or consignee, or an authorized agent 
of the owner or consignee. And the penal 
clause of the section declares, ."that if any 
such owner, consignee, or agent . . . shall 
knowingly make, or attempt to make, an en- 
try thereof, by means of any false invoice, 
... or of any invoice which shall not con- 
tain a true statement of all the particulars 
hereinbefore required, or by means of any 
other false or fraudulent document or paper, 
or of any other false or fraudulent practice 
or appliance whatsoever, . . . such goods, 
wares, and merchandise shall be forfeited," 
etc. 

Does the first count of the second informa- 
tion contain averments of a fraud, which, 
within the scope of the statute, subjects the 
property in question to forfeiture, and suf- 
ficient to require the claimants to answer the 
charge of fraud? As before stated-, the ex- 
ception insisted on, to this part of the infor- 
mation, is, that it does not allege that the 
party making the false invoice was either 
owner, consignee, or agent. It is true there 
is no direct averment of this fact. But it is 
averred that the books were in the custody of, 
and under the control of Shaw, who is char- 
ged with making the fraudulent invoice. 
This is equivalent to an allegation that he 
was the agent. He who has for the time be- 
ing, and for a special purpose, the custody 
and control of another's property, is his 
agent. And it would not be a strained con- 
struction of the statute, that Shaw, who made 
the entry of the books, acted as the agent of 
the owners within the fair import of the law. 
But if this view is erroneous, another in- 
quiry pertinently arises, namely, whether it 
was necessary to allege the fact, that the 
person making the entry was either owner, 
consignee, or agent. It is well settled law, 
that what is mere matter of defense need 
not be set out in an information. All that 
is required, is that enough should be stated 
to show a violation of the statute. The gist 
of the offense which subjects property to for- 
feiture under the section of the law referred 
to, is the procurement of an entry of goods 
imported from abroad by means of a false 
and fraudulent invoice. It is distinctly char- 
ged that Shaw caused an entry to be made, 
under such an invoice, with knowledge that 
the prices were greatly below the actual val- 
ue of the property, and with the intent there- 
by to defraud the government of the legal 
duties imposed by law. This is the substan- 
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tial charge relied on as the ground for the 
forfeiture of this property, set forth by clear 
and distinct averments, and which the 
claimants are required to meet. Whether 
Shaw was or was not the agent of the owner 
is an incidental fact, in no sense affecting 
the charge of fraud in the entry of the 
books. If the invoice made by him was false 
and fraudulent, it is immaterial in what 
capacity, or under what pretenses he made 
it If false and fraudulent, the property en- 
tered was forfeited when the fraud was per- 
petrated, without reference to the capacity 
in which he acted. 

It may be- said, also, as showing the suffi- 
ciency of the count under consideration, that 
no skillful pleader would consider it safe to 
make the positive averment in the informa- 
tion, that Shaw was either the owner, con- 
signee, or agent of this property. If such 
an allegation had been made, it would be 
necessary to prove it as alleged. But the 
person making the entry may have given 
false information to the collector, and repre- 
sented himself as owner, consignee, or agent 
contrary to the fact. It would be unsafe, 
therefore, to allege as a fact what on the 
hearing would be disproved, and thus pre- 
vent a decree of forfeiture. Or the case 
may be supposed, that the person making 
the entry refuses to declare in what relation 
he stands to the property; shall the object 
of the law be thwarted by such refusal? 

There is still another exception to the first 
count of the second information strenuously 
urged by counsel, namely, that it is not al- 
leged that the invoice by which the fraudu- 
lent entry was made, was made, or certified 
to, before a consul, vice-consul, or other com- 
mercial agent of the United States. Section 
1 of the act of March 3, 1863, before referred 
to, requires all invoices of goods or merchan- 
dise, imported into the United States from a 
foreign country, to be made in triplicate, and 
signed by the person owning or shipping 
the same; and that the invoices shall, at or 
before the shipment, be produced to the con- 
sul, vice-consul, or commercial agent of the 
United States nearest the place of shipment, 
and shall have indorsed on them a declara- 
tion by the purchaser, manufacturer, owner, 
or agent that the invoices are in all respects 
true. 

Such are the plain requirements of the 
statute, but it does not follow, that in a pro- 
ceeding to condemn property for a fraudu- 
lent entry by means of a false invoice, it is 
necessary to aver in the information that all 
the formal requirements of the statute, as to 
the verification of the invoice prior to the 
shipment, are to be specially set out, with 
an averment that they have been complied 
with. These provisions are directory to, and 
obligatory upon, persons importing goods 
from a foreign country, and on all officers of 
the United States intrusted with the execu- 
tion of the import laws. They are intended 
to insure the payment of all lawful duties I 
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imposed by law, and to guard the govern- 
ment against frauds in the collection of its 
revenue. But in a proceeding to condemn 
property for frauds in its importation, it is 
surely no defense that the owner or importer 
has failed in any particular to comply with 
the law; nor can it be tolerated that neglect 
of duty by an officer of the United States, 
whether resulting from his ignorance or cor- 
ruption, shall shield property infected with 
fraud from the condemnation to which it is 
subject by law. It would be strange, indeed, 
if the default of the foreign owners or shippers 
of the property in question, in not having 
made out and authenticated triplicate in- 
voices of the property shipped, could be a 
vindication of a fraud committed at the port 
of entry in this country. If it were so, the 
government would have a beggarly account 
of import duties, as it would be a facile way 
for a foreign owner or shipper to evade the 
payment of duties, and secure himself 
against a forfeiture of his property, by will- 
fully neglecting to comply with a prerequi- 
site of the law. It seems clear, therefore, 
that any irregularities or omissions, on the 
part of the importers or owners in doing 
what the law required, is no answer to the 
charge of fraud in causing the goods to be 
entered at an undervaluation, with intent 
thereby to evade the payment of the lawful 
duties. 

From these considerations, without enlar- 
ging on this point, the court is led to the 
conclusion that the second ground of excep- 
tion to the information must be overruled. 

But there is a further ground urged in ar- 
gument, though not set forth in the excep- 
tions filed, that as the importation alleged in 
the information was from a port or place in 
Canada, the acts of March 3, 1799, and 
March 3, 1863, do not apply, and that no le- 
gal ground of seizure is therefore stated. 
This point not being presented in the excep- 
tions filed, might perhaps be passed without 
notice. The argument is that the acts of 
1799 and 1863 refer to, and embrace only, 
ocean commerce, and do not extend it to com- 
mercial intercourse with countries adjacent 
to the United States, under foreign domin- 
ion. And the acts of 1821 and 1823, and 
perhaps other statutes regulating trade and 
intercourse between the United States and 
Canada, as applicable to the importation of 
the books in question, are referred to. With- 
out stopping to examine and analyze these 
acts, it seems to the court that the exception 
under consideration is fully answered by a 
reference to the first section of the act of 
1863. That act, being the latest in date on 
the subjects embraced in it, must be regard- 
ed as superseding any prior legislation in 
conflict with its provisions. The first clause 
of the first section of that act in terms ap- 
plies "to all invoices of goods, wares, and 
merchandise imported from any foreign 
country into the United States." And in a 
subsequent clause, before recited, specifies 
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.and denounces the penalty for any fraudu- 
lent practices, in invoicing and entering 
property subject to duty, with intent to 
evade the payment of duties. Among these 
the act of knowingly making, or attempting 
to make, an entry by means of "any false in- 
voice" is mentioned, and a forfeiture provid- 
ed for, as the penalty for the act. Now, if 
an importation from a port in Canada is an 
importation from a foreign country, which 
•can not, of course, be controverted, it follows 
that it is not only within the scope and inten- 
tion of the act of 1863, but within its terms. 
And this remark applies with equal force to 
the act of 1799, so far as it is not repealed 
by repugnant and conflicting provisions of 
■subsequent acts. 

It is perhaps not material to notice the ar- 
gument of the learned counsel for the claim- 
ants, intended to prove that the act of 1799 
is wholly repealed by the later legislation of 
congress. On that question there is an au- 
thority, which, I think, is applicable and de- 
cisive. I refer to the case of Wood v. U. S., 
1G Pet. [41 U. S.] 342. It is true the case 
was decided in 1842, and could, therefore, 
have had no reference to the act of 1863. 
But the principles laid down by the learned 
Judge Story, in giving the opinion of the 
•court, have a direct application to the ques- 
tion of the repeal of section 66 of the act of 
1799. After referring to the fact that there 
had been legislation on the subject of foreign 
importations, subsequent to the passage of 
that act, the court say, at page 362: "The 
question then arises whether section 66, of 
the act of 1799 has been repealed, or whether 
it remains in full force. That it has not been 
expressly or by direct terms repealed, is ad- 
mitted; and the question resolves itself into 
the more narrow inquiry whether it has 
been repealed by necessary implication. We 
say, by necessary implication, for it is not 
sufficient to establish that subsequent laws 
■cover some, or even all, the cases provided 
for by it; for they may be merely affirma- 
tive, or accumulative or auxiliary. But 
there must be a positive repugnancy between 
the provisions of the new laws and those 
of the old; and even then the old law is re- 
pealed by implication only pro tanto, to the 
extent of the repugnancy. And it may be 
added, that in the interpretation of all laws 
for the collection of revenue, whose provi- 
sions are often very complicated and numer- 
ous, to guard against frauds by importers, 
it would be a strange ground to assert that 
the main provisions of any such laws sedu- 
lously introduced to meet the case of a palpa- 
ble fraud, should be deemed repealed, mere- 
ly because in subsequent laws other persons 
and authorities are given to the custom- 
house officers, and other modes of proceed- 
ing are allowed to be had by them before 
the goods have passed from their custody, 
in order to ascertain whether there has been 
any fraud attempted upon the government. 
The more natural, if not the necessary infer- 



ence in all such cases, is that the legislature 
intend the new laws to be auxiliary to, and 
in aid of the purposes of the old law, even 
when some of the cases may equally be 
within the reach of each. There ought cer- 
tainly under such circumstances, to be mani- 
fest and total repugnancy in the provisions 
to lead to the conclusion that the latter laws 
abrogated, and were designed to abrogate 
the former." 

This reasoning certainly applies to the 
question before the court, and sanctions the 
conclusion that section 66 of the act of 1799 
is not repealed, so far as it contains provi- 
sions not repugnant to the act of 1863. 
While the latter act changes and makes 
more specific the duties of importers and col- 
lectors of customs, it leaves unrepealed 
many of the provisions of the old law, 
showing, in the language of Judge Story, 
that it was intended the later law "should 
be auxiliary to, and in aid of the purposes of 
the old law." 

I have only to add, that with the amend- 
ment indicated as necessary to the informa- 
tion originally filed, it may be sustained un- 
der section 66 of the act of 1799. 

The exceptions to the first count of the 
additional or amended information are over- 
ruled. 

[See Cases Nos. 16,258a and 16,258b.] 



Case No. 16,258a. 

UNITED STATES v. SEVENTY-EIGHT 
CASES OF BOOKS. 

[2 Bond, 281.] i 

District Court S. D. Ohio. April Term, 1869. 

Customs Laws— Forfeiture for Undervaluation 

— Evidence — Rule of Valuation — 

Province of Jury. 

1. The first count in the information is based 
on section 66 of the act of 1799, and the sec- 
ond on section 1 of the act of March, 1863, but 
they both contain substantially the charge of 
fraud in entering books at the custom-house, at 
a fraudulent undervaluation. Both counts 
charge that the entry at a false valuation was 
with an intent to defraud the United States ot 
the full legal tax or duty. 

2. The evidence must satisfy the jury that 
the books were invoiced below their value, and 
also that this was done with the intent char- 
ged in the information. 

3. The entire entry at Port Huron embraced 
204 boxes, but of these, 78 only were sent to 
Cincinnati and seized there, and are all now 
proceeded against for forfeiture; but in con- 
sidering the question of undervaluation, the 
jury may look to the entry of the 204 cases. 
Eight of the 78 cases having been released from 
seizure, there are but 64 cases to which the 
question of forfeiture applies. 

4. The books were purchased in London and 
Edinburgh, were shipped to Montreal, and 
there the invoices were made out, and were 
verified before the vice-consul of the United 
States at that place, and the invoice prices 
should have been the value of the books at that 

i [Reported by Lewis H. Bond, Esq., and hero 
reprinted by permission.] 
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place, but in determining the value at Cincin- 
nati, the cost of transportation from Montreal 
to that place is to be added. 

5. The question in the case is one of fraud, 
which is partly a question of fact and partly of 
law. It is for the jury to find the facts prov- 
ing the alleged fraud, and for the court to de- 
termine whether the facts proved import a 
fraud in law. 

6. There can be no question, if the jury are 
satisfied that the claimant entered the books 
knowingly at a false valuation, it is a legal 
fraud, and subjects the books to forfeiture. 

[This was an information of forfeiture 
against seventy-eight cases of books, under 
the customs law^, on the ground of a fraud- 
ulent undervaluation. Certain exceptions to 
the information were heretofore overruled. 
Case No. 16,258.] 

Warner M. Bateman, Dist. Atty., and Hen- 
ry Stanbery, for the United States. 
Lewis H. Bond, for interveners. 

LEAVITT, District Judge (charging the 
jury). You will have understood from what 
has taken place in your presence, since you 
took your places as jurors, the nature of this 
proceeding and the questions on which you 
are to pass. It is a suit prosecuted by the 
United States for the forfeiture of a large 
quantity of books, alleged to have been 
fraudulently imported, in violation of law. 
In the information filed by the government, 
which presents the issues you are to decide, 
there are two counts or charges, on which a 
verdict of forfeiture is claimed by the coun- 
sel for the United States. The first is based 
on section 66 of an old statute, passed March 
3, 1799; and the second charge is framed un- 
der section 1 of the act of March 3, 1863. 
As these sections are of great length and 
somewhat complicated in their provisions, I 
will not recite them at length to the jury. 
They are evidently intended to provide for 
and punish, by forfeiture or otherwise, every 
possible fraud in the importation of goods 
or merchandise from a foreign country, en- 
tered at a false valuation, with an intent to 
defraud the government of the legal tax or 
duty. Without attempting to dissect or 
analyze separately the charges stated in the 
two counts of the information, it may be 
stated that they both aver substantially, 
that seventy-eight cases of books were im- 
ported from Sarnia, a port in Canada, into 
Port Huron, a port in the United States, and 
fraudulently entered at the custom-house at 
the latter port, at a price greatly below their 
actual value, with the fraudulent intent of 
evading the just and legal duties to which 
they were subject; whereby, it is averred, 
the books are forfeited to the United States. 

This brief statement exhibits the case 
which you are to decide by your verdict. 
The inquiry for your consideration is wheth- 
er the fraud charged is proved to your sat- 
isfaction by the evidence adduced. The al- 
leged fraud is denied by Thomas J. Shaw, 
who is before you claiming the books in his 



own right, or as agent for others, and deny- 
ing, by his answer duly filed, all the allega- 
tions of fraud as set forth in the informa- 
tion. 

It is claimed by the United States that the 
proof shows that there were 204 cases of 
books entered at the custom-house at Port 
Huron, at a false valuation, by the claimant 
Shaw, as to which the charge of fraud ap- 
plies. But, of these 204 cases imported, 
only 78 were sent for sale at Cincinnati, and 
were all that were seized here. It is only, 
therefore, the 78 cases that are in contro- 
versy in this proceeding, but in the consid- 
eration of the question of undervaluation, it 
will be competent for the jury to consider 
the entire importation of the 204 eases. It 
may be proper here to remark, that of the 
78 cases sent to Cincinnati, which are 
brought by the seizure within the jurisdic- 
tion of this court, eight cases have been re- 
leased by order of the secretary of the treas- 
ury, upon the application of Bell & Dolby, 
booksellers of London, as to these the charge 
of fraud in their importation does not apply, 
and the counsel for the United States do 
not claim a forfeiture as to them. There 
are, therefore, 64 cases only now in contro- 
versy, and which are claimed as forfeited. 
But it is claimed by the United States, that 
there was fraud in the entire importation; 
and that, if the jury is not satisfied of the 
fraud as to all these books, the proof as to 
the 64 eases is clear. 

It will be obvious to the jury that their 
principal inquiry will be, whether these 
books were imported and entered by Shaw 
at a false or undervaluation, with the de- 
sign of evading the payment of the 25 per 
cent ad valorem duty imposed by law. If 
the jury find that the evidence justifies the- 
eonelusion that the books were knowingly 
entered at an undervaluation, with the fraud- 
ulent intent charged, the verdict of forfei- 
ture is an unavoidable result. The law is 
clear either that there must be a forfeiture 
of the books, or a recovery of the value of 
the property infected by the fraud. The 
government proceeds in this case for the for- 
feiture, and your verdict must respond to 
that claim. 

There has been a very protracted investiga- 
tion in respect to the value of these books, 
and their importation. It seems they were 
purchased in London and Edinburgh by the 
claimant Shaw, and have been traeed to- 
Montreal, where they were landed early 
in October, 1868. The invoices for the pur- 
pose of entry at the custom-house at Port 
Huron were made at Montreal. It is proved 
that the invoices embraced 204 cases of 
books, and were made out in triplicates, as 
required by our law. Were the prices fixed 
in the invoices below their true value? These 
invoices were submitted to and verified be- 
fore the vice-consul of the United States at 
Montreal. In fixing their value, the market 
prices at Montreal should have been the 
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rule of value; and in order to determine 
their value here, the cost of transportation 
from Montreal to Cincinnati should he 
added. 

As to the market value of the 78 cases 
sent to Cincinnati, the testimony is very- 
clear and explicit. Two witnesses, Hill and 
Rickey, both booksellers in this city, acted 
as appraisers of the books, and examined 
them critically, with a view to an appraise- 
ment to be returned under oath. Clarke, 
also a bookseller, and of long experience in 
the business, inspected the books, with a 
view to their market value. These intelligent 
and perfectly reliable witnesses unite in say- 
ing the books were invoiced greatly below 
their value. If the jury give credit to this 
testimony, their only inquiry will be, was 
Shaw, who made the invoices, aware of this 
undervaluation, and was it with an intent to 
defraud the government of the legal tax? 
This inquiry is submitted to the jury, to be 
answered in the light of all the facts in evi- 
dence in the case. 

It :} has been often held by courts and 
judges, that fraud is partly a question of 
fact and partly a question of law. It is the 
province and duty of a jury to decide what 
facts are proved, sustaining the allegations 
of fraud, and for the court to determine 
whether such facts are sufficient in law to 
constitute a fraud. The fact of fraud is not 
to be presumed without evidence sustaining 
the charge. In this case the jury must be 
reasonably satisfied that Shaw was actuated 
by a fraudulent purpose in valuing these 
books, and in their entry at the custom- 
house, but if they are convinced the invoice 
rates were greatly below the true value of 
the books, the fraudulent intent might well 
be presumed. And I may remark in clos- 
ing, that this not being, in a legal sense, a 
criminal case, it is not required that the evi- 
dence should be such as to exclude all doubt, 
and the jury may properly decide according 
to the preponderance of the evidence. 

The jury returned as their verdict that the 
books were forfeited to the United States. 

[See Case No. 16,258b.] 



Case Wo. 16,258b. 

UNITED STATES v. SEVENTY-EIGHT 
CASES OF BOOKS. 

[2 Bond, 285.] i 

District Court, S. D. Ohio. April Term, 1869. 

Customs Laws — Forfeitures for Undervalua- 
tion — Bona Fide Advances bt Auo- 

TIONE ERS — Li EN. 

1. Where packages of books were fraudu- 
lently imported into the United States and 
placed in the possession of auctioneers to be 
sold, and advances were made by them on said 
books without knowledge of or reason to sus- 
pect any fraud in such importation, and before 
the United States had made its election to pro- 
ceed for a forfeiture, or to sue for the value of 

i [Reported by Lewis H. Bond, Esq., and 
here reprinted by permission.! 



the property: Held, that such advances were a 
lien upon the proceeds of the sale of the books 
in the registry of the court, and that an order 
for payment should be made. 

2. Where such lien exists, and the fund from 
which it ought to be paid is within the jurisdic- 
tion of the court, there is no necessity for re- 
quiring the person having such lien to apply to 
the secretary of the treasury for payment. 

[This was an information of forfeiture 
against certain cases of books, for fraudu- 
lent undervaluations on importation into this 
country. Exceptions to the information were 
overruled (Case No. 16,258); and," after a 
trial, the jury returned a verdict of forfei- 
ture (see Case No. 16,258a).] 

After the sale of the books forfeited, and 
the payment of the proceeds into the regis- 
try of the court, the attorney for Hubbard & 
Heaton, auctioneers in Cincinnati, moved the 
court for an order for the payment to said 
Hubbard & Heaton of $3,000, for money ad- 
vanced by them to the claimant Shaw, after 
the books were in possession of the auc- 
tioneers for sale in Cincinnati, and before 
the seizure. But the counsel for the United 
States urged, that it was not competent for 
the court to order the payment of Hubbard 
& Heaton's claim from the proceeds in the 
registry, and that the entire amount must 
be deposited to the credit of the United 
States, and that the claim of Hubbard & 
Heaton could only be paid on the allowance 
and order of the secretary of the treasury. 

Warner M. Bateman, Dist. Atty., and 
Henry Stanbery, for the United States. 
Lewis H. Bond, for interveners. 

LEAVITT, District Judge. The claim of 
Hubbard & Heaton, for the sum advanced 
by them to Shaw, is admitted to be just and 
equitable, and that when made they had no 
knowledge of or reason to suspect any fraud 
in the importation by Shaw. It was paid to 
Shaw after the employment of Hubbard & 
Heaton as auctioneers, and after the books 
were placed in their possession for sale, and 
before their seizure for the fraud in their 
importation. There would seem to be no 
doubt that Hubbard & Heaton have an eq- 
uitable lien on the fund in the registry, and 
that the order for its payment should be 
made. The ease of Caldwell v. U. S., re- 
ported in 8 How. [49 U. S.] 366, decides that 
a bona fide claim upon property before sei- 
zure, or before the government has made 
its election to proceed for a forfeiture, or 
sue for its value, may be paid out of the pro- 
ceeds. Hubbard & Heaton's claim is with- 
in the principle decided by the supreme court 
in the case referred to. 

But it is insisted by the counsel of the 
United States, that under an act of con- 
gress passed in 1867 [14 Stat 546], that the 
entire proceeds must be paid into the treas- 
ury, including all charges and expenses in- 
cident to the proceeding. This provision ap- 
plies only to the legal charges and expenses 
incident to the case, and does not extend to 
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a private claim on the proceeds, based on a 
legal lien. That Hubbard & Heaton's claim 
is such a lien, there can be no doubt. And 
the fund from which it ought to be paid be- 
ing within the jurisdiction of the court, the 
order for its payment may be entered. 
There would seem to be no necessity for re- 
quiring them to be at the trouble and incur 
the expense of an application to the secre- 
tary of the treasury for payment. 



Case 'No. 16,259. 

UNITED STATES v. SEVENTY-EIGHT 
CASKS OF WHITE WINE. 

[9 Int. Rev. Rec. 105.] 

District Court, D. Louisiana. March, 1869. 

Violations of Customs Laws — Form of Oath — 
False Description— Forfeitures. 

1. Where a party in making an entry of im- 
ported wines took the oath prescribed by the 
act of March 1, 1823 [3 Stat. 729], not so modi- 
fied as to conform to the provisions of the act 
of March 3, 1863 [12 Stat. 737], heU, that it 
was not the requisite oath, but that the entry 
or attempt at entry was in violation of the said 
act of 1863, and worked a forfeiture of the 
goods. 

2. A false description in the invoice of the 
goods so sought to be entered, subjects the 
same to forfeiture. 

[This was an information against seventy- 
eight casks of white wine, forty half casks of 
red wine, and five hundred cases of red wine, 
on the ground that the same were imported in 
violation of the customs laws.] 

DURELL, District Judge. The libel of in- 
formation in this case is framed under the 
act of March 3, 1863 (12 Stat 737). That 
act changed the method in which importa- 
tion should be made, both as to the forms to 
be observed abroad and the forms to be ob- 
served at the port of ei_ay. The importance 
of that change is shown by an examination 
of the acts touching importations, passed 
prior to the statute of 1863. 

Under the acts of 1818 and 1823 (3 Stat. 
435, 733), all invoices of goods imported into 
this country by persons residing out of the 
United States were required to be verified, 
by oath before a consul or other officer of the 
United States residing abroad. By the act of 
1862 (12 Stat 558), all invoices, whether by 
persons residing in the United States, or 
otherwise, were required to be verified, by 
oath, before the consul or commercial agent 
of the United States, in the district where 
the goods are manufactured, or from which 
they are sent; and if there be no consul or 
commercial agent of the United States, in 
the said district, the verification shall be 
made by the consul or commercial agent of 
the United States at the nearest point, or at 
the port from which the goods are shipped; 
in which case the oath shall be administered 
by some public officer duly authorised to ad- 
minister oaths, and transmitted, with a copy 



of the invoice, to the consul or commercial 
agent for his authentication. The act of 
1S63 changed the entire system with regard 
to invoices. The verification abroad, by oath, 
was dispensed with, and it provided that the 
owner should present to the nearest consul 
of our government invoices in triplicate, giv- 
ing the cost, or actual market value of the 
merchandise sought to be imported; and that 
these invoices should have thereon endorsed 
a declaration that "they were in all respects 
true," and that they contain a true statement 
of the actual cost or market value of said 
merchandise at the time when, and at the 
place where, the same was purchased, or 
produced. It further requires that if any 
owner, etc., shall knowingly make, or at- 
tempt to make an entry of merchandise by 
means of any false invoice, or by means of 
any other false or fraudulent practice or ap- 
pliance whatever, the said merchandise shall 
be forfeited. The act also requires that the 
form of the oaths required by the act of 
1823 shall be so modified as to conform to 
the provisions of the act of 1863. 

This statute appears to me to have been 
most ably devised to secure true and com- 
plete information as to all importations, thus 
to enable the officers of customs to collect 
the just revenues of the government; and 
it is the duty of the court to apply it firmly 
and strictly in aid of so important an object 
of legislation. The violations of the statute 
charged in the libel, and which it will be 
necessary for me to consider, are three; first 
—the entry of the wines made by Piaggio 
without taking the requisite oath; second— 
an entry made knowingly with an invoice 
and declaration containing false and fraudu- 
lent undervaluations; and third— an entry 
made knowingly with an invoice and declara- 
tion containing false and fraudulent state- 
ments touching the character of the merchan- 
dise imported. 

First, as to the entry made by Piaggio, with- 
out taking the requisite oath. Piaggio took 
the oath prescribed by the act of 1823, and 
not the oath prescribed by the act of 1823, 
so modified as to conform to the provisions 
of the act of 1S63. Without such conformity, 
the invoice or entry made would, in some 
important particulars, have no verification 
other than the declaration signed abroad. 
The taking of the oath prescribed by the act 
of 1823, not so modified as to conform to the 
provisions of the act of 1863, was an entry, 
or an attempt to make an entry by means of 
a "fraudulent document or paper," or by 
means of a "false or fraudulent practice or 
appliance" under the statute, and is punished 
with a forfeiture of the goods so entered, or 
attempted to be entered. 

Second, as to the undervaluation. The 
value invoiced was five francs the case. The 
weight of testimony shows that the actual 
value of the red wines was eight and one-half 
francs the case. The cost of box, bottles, 
corks, capsules, labels, and other requisites 
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of preparation for shipment is shown to be 
four francs sixteen centimes the case; leav- 
ing, according to the invoice valuation, but 
eighty-four centimes, or about sixteen cents, 
as the value of the contents of the twelve 
bottles; being one and one-third of a cent per 
bottle. I cannot come to the conclusion that 
such a valuation carries with it the truth. 
The invoices of subsequent importations, in> 
troduced on the part of the government, 
and wherein wine of the same quality, as 
that libelled in this case, is valued as high as 
seven and a half francs, while the testimony 
shows little or no intermediate variation in 
price, weigh heavily with the court There- 
fore, after a full review and careful con- 
sideration of the evidence adduced on both 
sides, I am satisfied that the undervaluation 
is made out 

Third, as to the false and fraudulent state- 
ments touching the character of the mer- 
chandise imported. That the wine was false- 
ly described in the invoice is admitted, nay, 
urged by the claimant. This admission is 
conclusive against him; for the invoice is not 
"in all respects true," and the false descrip- 
tion or naming of the wine, was a "false, 
fraudulent practice," under the statute [U. S. 
v. One Hundred and Twenty-Five Baskets of 
Champagne] 3 Wall. [70 U. S.] 560, 564. 
Moreover, the act of June 30, 1864 [13 Stat. 
202], subjects imitations to the highest rate 
of duty imposed upon the "article imitated." 
This wine, the red wine, is labeled "Blaye 
Superieur," and is so called in the invoice. 
If it is "Blaye Superieur," then it should 
have paid duty at the rate of eighteen francs 
the case, such having been shown to be the 
value of the best qualities of "Blaye." If it 
is an imitation, then again it should have 
paid a duly at the rate of eighteen francs the 
case, that being the value of the wine imi- 
tated; thus in either case there was a palpa- 
ble fraud upon the revenue attempted. 

I find as the facts of the case that the al- 
legations contained in the first article of the 
original libel of information, and in the first, 
second and third articles of the amended 
libel of information have been proved. My 
judgment, therefore, is that the properly- 
libeled in this suit be condemned and for- 
feited to the government of the United States. 



Indictment for unlawfully carrying a chal- 
lenge to fight a duel. 

Mr. Taylor, for defendant, contended that 
it was necessary for the United States to 
prove that the defendant knew it to be a 
challenge. It could not be "unlawfully" car- 
ried if he was ignorant that it was a chal- 
lenge. 

Mr. Swann, for United States, contended 
that the defendant was bound to know; and 
that he carried it at his peril. 

THE COURT decided, nem. con., that the 
scienter must be proved; and the circum- 
stances that the letter was not sealed, and 
that the defendant declared that he thought 
it was a legal notice, were for the considera- 
tion of the jury in deciding whether the de- 
fendant knew it was a challenge. 



Case N"o. 16,260. 

UNITED STATES v. SHACKELFORD. 

[3 Cranch, C. C. 178.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1827. 

Dueling — Indictment for Carrying Challenge. 

Upon an indictment for unlawfully carrying 
a challenge to fight a duel, a scienter must be 
proved. 

i [Reported by Hon. "William Cranch, Chief 
Judge.] 



Case "No. 16,361. 

UNITED STATES v. SHACKELFORD. 

[3 Cranch, C. C. 287.] i 

Circuit Court, District of Columbia. April 
Term, 1828. 

Indictment fou Misdemeanors — Prosecutor's 
Name. 

The name of a prosecutor must be written at 
the foot of every indictment for a misdemean- 
or, in Alexandria county, before it is sent to 
the grand jury, unless it be founded upon a pre- 
sentment made upon the knowledge of two of 
the grand jurors, or upon the testimony of a 
witness called upon by the court or the grand 
jury. 

Indictment for assault and battery upon 
Jacob Millan. The indictment had been sent 
to the grand jury by Mr. Swann, attorney of 
the United States, in consequence of a pre- 
sentment of the grand jury at November 
term, 1827, which stated that evidence had 
been heard before them whereby it appeared 
that Richard Shackelford, one of the con- 
stables of the county of Alexandria, was guil- 
ty of an assault on the body of Jacob Millan, 
but that the time limited by law for the 
prosecution of misdemeanors had passed. 

Mr. Taylor, for defendant, moved to quash 
the indictment because the name of a prose- 
cutor was not written at the foot of it ac- 
cording to the law of Virginia (page 105, § 
24); and cited the case of U. S. v. Helriggle 
[Case No. 15,344], at the last term. 

THE COURT (MORSEDL, Circuit Judge, 
absent) quashed the indictment, and said 
they would heai a motion to order the wit- 
ness to be sent to the grand jury. 

See Rev. Code Ya. p. 105, § 24; Id. p. 106, 
§ 38; Id. pp. 346. 431; and U. S. v. Hollins- 
berry [Case No. 15.3S0]. 

i [Reported by Hon. William Cranch, Chief; 
Judge.] 
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Case K"o. 16,262. 

UNITED STATES v. SHACKFORD. 

[5 Mason, 445.] * 

Circuit Court, D. Maine. May Term, 1830.2 

Shipping— Non-Delivkky of Register— Liability 
of Master. 

To affect the master of a vessel with the pen- 
alty provided for his non-delivery of a tempo- 
rary register, granted under the 3d section of 
the coasting act of 1793, c. 52 [1 Story's Laws 
286; 1 Stat. 306, c. 8], there must not only be 
an arrival at the port, to which the vessel be- 
longs, but it must be an arrival there, not by ac- 
cident, or from necessity, but intentionally, as 
one of the termini of the voyage. 
[Cited in U. S. v. Helriggle, Case No. 15,344; 

Parsons v. Hunter, Id. 10,778; Toler v. 

White, Id. 14,079; Harrison v. Vose, 9 

How. (50 U. S.) 378; The Javirena, 14 C. 

C. A. 350, 67 Fed. 155.] 

[Error to the district court of the United 
States for the district of Maine.] 

Debt for the penalty of one hundred dol- 
lars, against the defendant [Jacob Shack- 
ford], as master of the schooner Sarah, of 
Eastport, for not delivering up a temporary 
register, obtained in the district of New 
York, within ten days after the arrival of the 
vessel at Eastport, where she belonged, ac- 
cording to the provisions of the 3d section of 
the coasting act of 1793, c. 52. The case 
came before the district court upon an agreed 
statement of facts, as follows: "In this case 
it is agreed, that the schooner Sarah, of 
which the defendant was master, belonged 
to Eastport, and was there duly enrolled and 
licensed; and thence she proceeded to New 
York, where she took a temporary register 
and sailed on a voyage to St. Johns, New 
Brunswick; landed her cargo there, and took 
a return cargo and passengers for New York. 
On her way to the latter place, she stopped 
at Eastport, in the American waters, and 
within the district of Passamaquoddy, and 
anchored ofC the town, and waited about two 
hours for the tide; during which period, she 
landed some passengers and their baggage, 
having permit from the custom-house for 
that purpose; took on board some other pas- 
sengers and small stores, and sailed under 
the same temporary register to New York, 
and did not deliver up her temporary regis- 
ter to the collector of Passamaquoddy with- 
in ten days. Upon this evidence, the cause 
is submitted to the decision of the judge, re- 
serving the right of appeal, as from a judg- 
ment rendered on verdict." 

The district court pronounced a judgment 
in favour of the defendant [Case No. 16,263], 
upon which a writ of error was brought to 
the circuit court. 

Mr. Shepley, U. S. Dist. Atty. 
Mr. Greenleaf, for defendant 

STORY, Circuit Justice. The third section 
of the coasting act of 1793, c. 52 [1 Story's 



i [Reported by William P. Mason, Esq.] 
2 [Affirming Case No. 16,263.] 



Laws, 286; 1 Stat. 306, c. 8], provides, that 
the collectors of the several districts may 
enroll and license any ship or vessel, that 
may be registered, upon such registry being 
given up, or register any ship or vessel that 
may be enrolled, upon such enrolment and 
license being given up. And when any ship 
or vessel shall be in any other district than 
the one to which she belongs, the collector 
of such district, &c, shall make the exchanges 
aforesaid. But in every such case, the col- 
lector to whom the register or enrolment and 
license may be given up, shall transmit the 
same to the register of the treasury; "and 
the register or enrolment and license grant- 
ed in lieu thereof, shall, within ten days 
after the arrival of such ship or vessel with- 
in the district, to which she belongs, be de- 
livered to the collector of the said district, 
and be by him cancelled. And if the said 
master or commander shall neglect to de- 
liver the said register, or enrolment and li- 
cense, within the time aforesaid, he shall 
forfeit one hundred dollars." 

The question upon the facts is, whether in 
this case there was an arrival of this vessel 
within the district of Eastport, to which 
she belongs, in the sense of the act, so that 
the penalty of one hundred dollars was in- 
curred by the neglect of the master to de- 
liver up the temporary register to the col- 
lector of the district within the ten days 
prescribed by the act The argument of the 
district attorney is, that every coming into 
the district is an arrival, in the sense of the 
act, although it may not be in the course of 
the voyage on which the vessel is bound, nor 
within the original contemplation of the par- 
ties when it was undertaken. It goes then 
to this extent, although not so stated in 
terms, that if the vessel come in from neces- 
sity, or be driven in by stress of weather, or 
seek the port to avoid capture by an enemy, 
it falls within the reach of the act, as much 
as if it was a voluntary arrival, however 
short may be the stay, or fugitive the pur- 
pose of it. The argument on the other side 
is, that the arrival must be within the dis- 
trict as a port or place of destination on the 
business of the voyage, and so contemplated 
by the parties, as one of the termini, if not 
the sole terminus of it. 

It is doubtless true, that the term "arrival" 
is susceptible of either interpretation, ac- 
cording to the language of the context, and 
the objects of the legislature. It may be 
used in the most general sense, as importing 
a mere entry within the local limits of the 
district; or it may be restrained to such an 
entry as is purely voluntary, for objects con- 
nected with the voyage, and a part of the 
enterprise. Whether the one sense or the 
other is to be adopted, depends upon a just 
survey of the language, and the policy of 
the statute. There are many instances in 
our revenue laws, where the word is used in 
the more limited as well as in the larger 
sense. In the 22d section of this very act, 
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there is a provision applicable to coasting 
vessels putting into a port, other than that 
to which they are destined, where the mas- 
ter is required to make a report to the cus- 
tom-house within twenty-four hours after 
his arrival, if he continues so long in port. 
The word "arrival" is here manifestly used 
in its most general sense, as a mere putting 
or coming into port, for any purpose what- 
soever. On the other hand, there seems lit- 
tle doubt, that the arrival, spoken of in the 
sixth section of the act, refers to an arrival 
at the port of destination, as the arrival 
spoken of in the 15th and 17th sections cer- 
tainly does. 

The question then resolves itself into a 
question of the true construction of the terms 
of the act, with reference to the context and 
policy of the act. Now, we are to recollect, 
that this is a penal clause, and if either of 
the two constructions may be adopted, and 
each tallies with the language, and inter- 
feres with no known policy of the act, that 
ought to be adopted which is most liberal 
to the citizen, and burthens him with the 
least restraints. But if one construction be 
exceedingly inconvenient, and the other safe 
and convenient, a fortiori ought the latter 
to be deemed the true exposition of the leg- 
islative intention; for it can never be pre- 
sumed that the government means to impose 
irksome regulations, unless for some known 
object, or from some express declaration. 

Now, the plain object of the legislature is, 
generally, to have vessels registered, en- 
rolled, and licensed, in the ports or districts 
to which they belong. But it is not required 
if a change from a registry to an enrolment, 
or 6 eontra, is desirable to the owner, with 
a view to his own accommodation or busi- 
ness, when the vessel is absent from her 
home-port, that she should be compelled to 
return to the home-port directly, without em- 
barking in any intermediate voyage. The 
language of the act justifies a totally differ- 
ent construction. If a vessel is enrolled, and 
is in a distant port, the owner may surren- 
der her enrolment, and have her registered 
so as to embark on a foreign voyage; and 
it is no violation of the policy of the act, that 
she should perform several foreign voyages 
under such temporary register before her re- 
turn to the home-port. All that is required 
is, that when she does return, the temporary 
register shall, within ten days after her ar- 
rival there, be surrendered. No period is 
provided, after which the temporary regis- 
. tor shall cease to have a valid operation, un- 
less there be such an arrival at the home- 
port. No known policy of the act is broken 
in upon by any delay to return, however 
long. The object of the legislature is, to 
promote the interests of the ship-owner, and 
the encouragement of trade. The natural 
presumption is, that the vessel will return 
home, that she has, so to say, the animus 
revertendi, as soon as the interests of the 
owner require it; and as the ship in the 



mean time carries in all her papers, com- 
plete proofs of her domicil and her owner- 
ship, there is no danger of loss to the reve- 
nue of the government, or of mistake of her 
real character and trade. 

If the district attorney is right in his ar- 
gument, then, in all cases of a change of 
the ship's papers, the vessel may be mate- 
rially retarded in her commercial operations 
from unforeseen casualties. Suppose a ves- 
sel, engaged in a foreign voyage, is driven 
by storm or other necessity into her home- 
port, it will then become the duty of the mas- 
ter, even if his stay might not otherwise be 
intended for an hour, or a day, to wait until 
he can communicate with the custom-house, 
and surrender his papers and procure new 
ones. Now, in the home-port, in order to 
procure a new register or enrolment, the 
owner is required to take an oath of owner- 
sip, and the master, if present, an oath of 
his citizenship. The owner may be tempo- 
rarily absent on a journey; the vessel mas- 
arrive in the night, or in hours when the 
custom-house is closed; she may arrive on 
a Sunday, or at an out-port at a great dis- 
tance from the collector's residence; she 
may arrive in an inclement season, when ac- 
cess to him is difficult; her voyage may be 
vitally affected by the retardation of a few 
hours or days. In cases of this sort, (and 
many such may be imagined,) it is easy to 
see, if a rigid construction be adopted, that 
great embarrassments, if not material inju- 
ries, may arise to merchants and owners, 
from causes wholly beyond their control. 
Could the legislature have intended to im- 
pose restraints upon trade, unless for some 
great and obvious benefit? Ought not mari- 
time laws, affecting employments so liable 
to accidents and disasters, and unforeseen 
emergencies as navigation and trade, to be 
liberally construed in doubtful cases, so as 
to ward off, rather than to add weight to, the 
pressure of uncontrollable misfortunes? My 
opinion is that they ought, and that it would 
be highly inconvenient, not to say unjust, to 
make every doubtful phrase a drag-net for 
penalties. 

It appears to me that the true interpreta- 
tion of the section under consideration is, 
that the arrival of the vessel pointed at, is 
an arrival within the scope- of the voyage; 
an arrival in the district, not only voluntar- 
ily, but as a port of destination, or terminus 
of the voyage. I do not say the sole or the 
ultimate port of destination, for I readily ad- 
mit, that if the home-port constitutes one of 
the places within the contemplation of the 
parties, where the vessel is to stop for the 
trade or business of the voyage, that would 
bring the case within the act, notwithstand- 
ing any ulterior destination. But a mere ar- 
rival in the district in the transit from one 
port to another, either accidentally or volun- 
tarily, but for no purpose originally connect- 
ed with the employment or objects of the 
voyage, and as a mere emergent incident, or 
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fortuitous occurrence, is not within the pur- 
view or policy of the act The act contem- 
plates an intention to abide in the port, or at 
least it indulges a supposition that the ves- 
sel may, in some eases, remain there ten 
days; for it inflicts no forfeiture for a non- 
delivery within that period. It looks, there- 
fore, to some intentional arrival, which may 
last for such a period by design; and this 
may well be deemed a provision unlocking 
its real meaning. 

Upon the whole, I entirely concur in the 
opinion of the district judge, and think that 
an arrival within the purview of the section 
must be an arrival with an intention to re- 
turn to the home-port, as one of the termini 
of the voyage, and in the course of prosecut- 
ing it. It must not he a mere touch or stay 
for accidental and transitory purposes, hav- 
ing nothing to do with the original enterprise. 

The judgment must therefore be affirmed. 



Case Wo. 16,263. 

UNITED STATES v. SHACKFORD. 

[1 Ware (171), 169.] i 

District Court, D. Maine. Feb. Term, 1830.2 

Shipping— NonvDelivery op Register— Liability 
op Master. 

By the arrival of a vessel, sailing under a 
temporary register, at her home port within 
the meaning of the third section of the coast- 
ing act (Acts 1793, c. 52, § 3 [1 Story's Laws, 
286; 1 Stat. 306, c. 8]), is meant an arrival in 
the regular course of her employment as to 
one of the termini of her voyage, or for an 
object connected with and making part of the 
business in which she was engaged. The mas- 
ter is not rendered liable for the penalty for the 
non-delivery of his register, by merely touch- 
ing at the port to land passengers, when on his 
\\ ay to another port. 

[Cited in The Javirena, 14 G. C. A. 350, 67 
Fed. 155.] 

This was an action of debt, brought to 
recover a penalty of one hundred dollars, 
against the master of the schooner Sarah, of 
Eastport, under the act of congress of 1793, 
c 52, § 3 [1 Story's Laws, 286; 1 Stat. 306, 
c. 8]. This section provides that any en- 
rolled and licensed vessel, being in any dis- 
trict other than that to which she belongs, 
may surrender her enrolment and license, and 
take out a register, which register, "within 
ten days after the arrival of such vessel with- 
in the district to which she belongs, shall be 
delivered to the collector of said district, to 
be ~by him cancelled;" and if the master neg- 
lects to deliver the register he is liable to a 
penalty of one hundred dollars. 

The case was submitted on the following 
agreed statement of facts: "In this case it 
was agreed that the schooner Sarah, of which 
the defendant [Jacob Shaekford] was master, 
belonged to Eastport, and was there duly en- 

i [Reported by Hon. Ashur Ware, District 
Judge.] 

3 [Affirmed in Case No. 16,262.] 



rolled and licensed; and thence she proceeded; 
to New York, where she took a temporary 
register, and sailed on a voyage to St. John, 
New Brunswick, landed her cargo there, and 
took in a return cargo and passengers for 
New York. On her way to the latter place 
she stopped at Eastport, in American waters, 
and within the district of Passamaquoddy, and 
anchored off the town, and waited about two 
hours for the tide, during which period she- 
landed some passengers and their baggage, 
having a permit from the custom-house for 
that purpose, took on board some other pas- 
sengers and small stores, and sailed, under 
the same temporary register, to New York, 
and did not deliver up her temporary regis- 
ter to the collector of Passamaquoddy within 
ten days. On this evidence the cause is sub- 
mitted to the decision of the judge, reserv- 
ing the right of appeal as on a judgment ren- 
dered on a verdict" 

Mr. Shepley, TJ. S. Dist. Atty. 
Mr. Greenleaf, for defendant. 

WARE, District Judge. The decision of this 
ease, which is submitted to the court on an 
agreed statement of facts, turns wholly on the 
construction of the third section of the act of 
February 18, 1793, for enrolling and licens- 
ing vessels for the coasting trade and fisher- 
ies, commonly called the coasting act. Acts- 
1793, c 52, § 3 [1 Story's Laws, 2S6; 1 Stat. 
306, c. 8]. This section authorizes the col- 
lectors of the customs to give to any enrolled 
and licensed vessel a register, or to any reg- 
istered vessel, an enrolment and license, on 
the surrender of the old enrolment and license 
or register. But when this change of papers 
is made in any other district than that ta 
which the vessel belongs, the collector who 
gives the new papers is directed to transmit 
those which are surrendered to the register 
of the treasury, and the master is required, 
within ten days after the vessel's arrival with- 
in the district to which she belongs, to de- 
liver to the collector the new temporary pa- 
pers, to be by him cancelled; and in case of 
neglect to comply with this requirement, the 
master incurs the penalty of one hundred dol- 
lars. It is this provision of the law which 
is alleged to be violated, and the present suit 
is brought to recover the penalty. The only 
question which the case presents, is, whether, 
in the present instance, there was such an arri- 
val as is contemplated by the law. The strict 
and etymological meaning of the word ar- 
rival is to come to the shore, ad ripam; and 
in the French language, through which the 
word comes to us from the Latin, this mean- 
ing is preserved. In our language, the ety- 
mological meaning has not been so closely ad- 
hered to; but the radical signification of the- 
word is to come to some place by water. 
The word implies a transitus and a termi- 
nus, a voyage made and a point at which it 
terminates. In the revenue laws of the Unit- 
ed States the word is sometimes used In a 
sense somewhat loose and indeterminate, as. 
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to the term or end of the voyage, and a vessel 
is said to arrive within a collection district, 
and to arrive within four leagues of the coast. 
Laws U. S. 1799, c. 128, §§ 25, 26 [1 Story's 
Laws, 595; 1 Stat 646, c. 22]. 

But the ordinary meaning of the word in 
the revenue laws is the coming of a vessel 
to some place of her destination in the course 
of a voyage— some terminus embraced within 
the range of her employment, or of the ex- 
pedition or enterprise in which she is engaged. 
In this way it is used as contradistinguished 
from the phrase touching at a port, though in 
a more loose sense a vessel is said to arrive 
at a port at which she touches. And this is 
a distinction which is made in other parts 
of the statute on which this action is founded. 
By the* 21st section of this act, a vessel li- 
censed for carrying on the fisheries, on ob- 
taining a permission from the collector, is 
allowed to touch and trade at a foreign port 
The touching and trading here is not sup- 
posed to be a primary object of her destina- 
tion; not a terminus coming necessarily with- 
in the range of her employment In the 22d 
section, the distinction is more clearly marked. 
It provides that if a vessel employed in the 
transportation of merchandise from district 
to district, shall put into a port, other than 
that for which she is destined, the master 
shall, within twenty-four hours after his ar- 
rival, if there be an officer residing at such 
port, and she continues there so long, make 
report, &c. Here the going into a port for 
which she was not destined, is described by 
the words "put into," and in the language of 
the law it only becomes an arrival when she 
has remained there long enough for the fiscal 
laws of the country to operate upon her. Be- 
fore the twenty-four hours have expired, she 
is, within the words of the act, permitted to 
depart without making a report 

It appears to me that the spirit and inten- 
tion of the third section of the act, are an- 
swered by giving to the word its most usual 
signification, that of coming to her home port 
in the regular course of her employment, as 
one of the termini of a voyage, or for an 
object connected with and making a part of 
the trade or business in which she is engaged. 
In the present case, the vessel was bound to 
New York, where she had taken out her tem- 
porary papers, with a return cargo, and she 
touched or put into Eastport merely to land 
some passengers. This was not part of her 
principal employment nor incidental to the 
primary object of her voyage, but merely 
casual, and, so to say, fortuitous. It was an 
act which, in the ordinary use of language, 
would be described by the expression, to 
touch, or to put into the port. 

That this touching at her home port is not 
such an arrival as is contemplated by this 
section, may be argued frbm the terms of the 
whole section. The master is allowed ten 
days after his arrival to make the change of 
papers which is required. The natural infer- 
ence is, that the law was not intended to op- 
27FJSD.OAS.— 66 



erate, unless she makes a stay of some time 
at the place; that it was not designed to at- 
tach to the case of a mere casual or fortuitous 
touching. I do not mean to be understood 
that if a vessel come to her home port in the 
ordinary course of her employment, and en- 
gage there in business, as in the delivery or 
taking in of a cargo, that she would be author- 
ized to depart at any time within ten days 
without delivering up her temporary papers. 
In such a case, it would seem that her papers 
ought to be surrendered, although her stay 
at the port is less than ten days. This con- 
struction seems to me to satisfy the policy 
of the law, which requires all vessels to be 
enrolled or registered in the port to which 
they belong, and it is not inconsistent with 
its words. Judgment must therefore be ren- 
dered for the defendant. But as the true 
construction of the statute certainly admits 
of considerable doubt, a certificate of reason- 
able cause of prosecution will be given to the 
collector. 

[Subsequently a writ of error was sued out 
from the circuit court, where the judgment of 
this court was affirmed. Case No. 16,262.1 



Case 3STo. 16,364. 

UNITED STATES v. SHARP et al. 

[Pet. 0. C. 118.] i 

Circuit Court D- Pennsylvania. April Term, 
1815. 

Joint Indictment— Separate Trials— Evidence 
of Sanitv — Revolt op Seamen — Los as Evi- 
dence— Seamen Put on Board by Consul— Con- 
fining Master. 

1. When several persons are charged in one 
indictment with the same offence, each de- 
fendant has a right to be tried separately. 

[Cited in U. S. v. Bladen, Case No. 14,606; 
TJ. S. v. Watkins, Id. 16,649; TJ. S.-v. 
White, Id. 16,682; TJ. S. v. Peterson, Id. 
16,037.] 

[Cited in Fife v. Com., 29 Pa. St. 438; Haw- 
kins v. State, 9 Ala. 137. Cited in brief in 
State v. Kring, 64 Mo. 592J 

2. A journal kept by the master of a ship, 
who was alleged to be insane, was allowed to 
be read in evidence, to prove his sanity by the 
style in which it was kept; but not as evidence 
of any fact stated in it 

3. The log hook kept by the master, is not 
evidence, in an indictment for a revolt, and 
confining the master. 

4. A protest which was not offered to dis- 
credit the testimony of any one who had sign- 
ed it, and had given testimony, is not evidence. 

5. Seamen of the United States, put on 
board a vessel of the United States by a consul, 
are within the meaning of the act of congress, 
entitled "An act for the punishment of certain 
crimes against the United States" (2 Bior. & D. 
Laws, 93 [1 Stat. 112]); and they are bound 
by the same obligations which exist in cases of 
articled seamen. 

6. What constitutes the offence of making, 
or attempting to make a revolt on board a 
ship. 

[Cited in U. S. v. Hemmer, Case No. 15,345.] 

7. Laws which create crimes, ought to be so 
explicit in themselves, or by reference to some 

i [Reported by Richard Peters, Jr., Esq.] 
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known standard, as that all may know what 
they prohibit. 

[Cited in TJ. S. v. New Bedford Bridge, Case 
No. 15,867; XL S. v. Brewer. 139 U. S. 
288, 11 Sup. Ct. 541; Chicago & N. W. Ry. 
Co. v. Dey, 35 Fed. 876; Tozer v. U. S., 
52 Fed. 920.] 

8. Any confining of the master, whether by 
force or intimidation, is a confinement, within 
the meaning of the act of congress. 

[Cited in U. S. v. Smith, Case No. 16,345.] 

9. One who joins in the general conspiracy, 
and by his presence countenances acts of vio- 
lence, but who do*-s not individually use force 
or threats, to compel the master to resign the 
command of his vessel; is guilty of the offence 
of confining the master. 

[Cited in U. S. v. Peterson, Case No. 16,037.] 

10. A master of a vessel may so conduct him- 
self, as to justify the officers and crew in 
placing restraints upon him, to prevent his 
committing acts, which might endanger the 
lives of all tbe persons on board; but an ex- 
cuse of this kind must be listened to with 
great caution, and such measures should cease, 
the moment the occasion for them ceases. 

This was an indictment [against Sharp, 
Steward, Anderson, JIaeky, Smith, Williams, 
and Johnson] for making a revolt, endeav- 
ouring to make a revolt, and for confining 
the master. The prisoners upon their ar- 
raignment, severally pleaded, not guilty. The 
counsel for tbe three first, moved that they 
might be tried by one jury, distinet from 
the other four; as their defence was not on- 
ly different in some respects, but at vari- 
ance with that of the other four. The dif- 
ficulty of making their challenges, where 
some of the prisoners might approve of the 
men challenged by the others, was stated 
as a reason, why they had a right to claim 
separate trials. The court granted the motion. 

In justification of the conduct of the pris- 
oners, in confining the captain, and trans- 
ferring the command to Sharp, the mate, 
they gave evidence, tending to prove mental 
derangement in the captain. To disprove 
this charge, the district attorney offered the 
journal kept by the master, (in which, the 
master swore he made the entries every 
night,) from the style of which, the jury 
would be able to judge of the state of the 
master's mind, during the period in which 
he was charged with insanity. This evi- 
dence was objected to, but THE COURT al- 
lowed the journal to be read, for the purpose 
for which it was offered; but not as evi- 
dence of any fact stated in it. 

THE COURT overruled the motion of the 
district attorney, to read the log book kept 
by the mate. A protest made at Bordeaux, 
was also offered in evidence by the district 
attorney, and rejected by the court; as it 
was not to be used for the purpose of dis- 
crediting any one who had signed it, and 
who had given evidence in the cause. 

The facts proved in the cause, and upon 
which the points of law arose, were, that 
the four prisoners then on trial, were dis- 
tressed seamen, taken on board by Risbor- 
ough, master of the letter of marque, the 



Yixen, at Bordeaux, upon the request of the 
American consul there; who paid ten dol- 
lars- for each of them, being the sum to 
which the master was entitled, under the 
act of the 28th February, 1S03 (3 Bior. & D. 
Laws, 527 [2 Stat. 203]); for transporting 
distressed seamen, from foreign ports to the 
United States, upon request of the consuls 
of the United States. That during the voy- 
age, the crew getting dissatisfied with the 
master, compelled him by threats of personal 
injury, to confine himself to her cabin, and 
to resign the command of the vessel; which 
they, by vote, transferred to Sharp, the next 
officer on board, who assumed and retained 
it for more than a fortnight; when he left 
the Vixen, in order to conduct a prize into 
the United States; and the command was, 
by a plurality of votes of the crew, restored 
to Captain Risborough. 

Upon these facts, it was contended by the 
eounsel for the prisoners; that they were 
not such seamen, as are intended by the act 
of congress, constituting the offences with 
which the prisoners are charged (2 Bior. &. 
D. Laws, 93, 94, §§ S, 12 [1 Stat 112]); as 
they are not seamen of the vessel, bound by 
any contract with the master, entitled to 
any compensation or owing him obedience. 

Secondly. It was contended, that the word 
revolt, is not defined by any act of congress; 
nor is it defined by the common or civil 
law, nor by any judicial decision to be met 
with in any reporter, or in any elementary 
writer upon law. That if the philological 
meaning be sought for, it is so various, so 
diffusive, as to furnish no safe definition for 
a crime; particularly for one so highly pe- 
nal, as this is made, by the act of congress. 
The statute of 11 & 12 Wm. III. c. 7, made it 
a capital offence to make, or endeavour to 
make a revolt, or to confine the master; but 
yet it does not appear, that from that time 
to this, any decision has been made, by 
which a definition of the word revolt, has 
been given. The case which comes the near- 
est to it, is to be found in East, Crown Law, 
796. Both sides referred to Johnson's Dic- 
tionary, word "revolt." The French diction- 
aries and Barretti's Italian Dictionary, give 
the same word. They also referred to Shake- 
speare. The material facts in the case are 
stated in the charge. 

C. J. Ingersoll, U. S. Dist. Atty. 
Mr. Sergeant and J. R. Ingersoll, for de- 
fendants. 

WASHINGTON, Circuit Justice. Before 
the case is examined upon the evidence, it 
will be proper to settle the points of law 
which have been discussed. It is contended 
for the prisoners: First That they are not 
such seamen, as are contemplated by act of 
congress creating the offences, with which 
they are charged; because they were not sea- 
men of, or belonging to the vessel, not having 
been engaged as such by the master, and not 
having entered into a contract to entitle 



[27 Fed. Cas. page 1043] 



(Case No. 16,264) U. S. v. SHARP 



them to wages, or the master to their ser- 
vices. The counsel was mistaken in suppos- 
ing, that the 8th or 12th section of the law, 
speaks of seamen of, or belonging to the ves- 
sel, in reference to the offences charged in 
this indictment That expression is used in 
one part of the Sth section, in relation to cer- 
tain acts of piracy; but the clause which de- 
clares it to be piracy to make a revolt, and a 
misdemeanor to endeavor to make one, or to 
confine the master, speaks of seamen general- 
ly. But if the supposed expression had been 
used, it would have made no difference, in as 
much as the men received on board at Bor- 
deaux by the master, upon the application of 
the American consul, were as much seamen 
of the vessel, and belonging to her, as those 
who had signed the shipping articles. By 
the 4th section of the act of congress, of the 
28th February, 1803, the American consuls 
and vice consuls at foreign ports, are re- 
quired to provide passages, for all destitute 
American seamen, within their districts, to 
some port ot the United States; and to pay 
for the passage of each seaman, a sum, not 
exceeding ten dollars. The master of every 
American vessel is bound, upon the requisi- 
tion of the consul, to receive such seamen, 
not exceeding two in number, for every ton of 
his vessel; and to transport them to the 
United States, under a penalty; and on the 
part of such seamen, they are bound, to do 
duty on board such vessel, according to their 
abilities. Here then is a contract created by 
the law. which, in consideration of support 
and transportation by the master, obliges the 
seaman to perform all the duties of one, and 
creates all the relative obligations and duties 
of master and servant, which exist in cases of 
articled seamen. 

It is objected, that the offence of making 
a revolt, is not sufficiently defined by this law, 
or by any other standard, to which reference 
could be safely made; to warrant the court in 
passing a sentence upon the prisoners, in case 
of conviction. 

I confess I have always considered, (al- 
though without having examined the matter 
with much attention,) to make a revolt, was 
to throw off all obedience to the master; to 
take possession by force of the vessel by the 
crew; to navigate her themselves, or to 
transfer the command to some other person 
on board. A revolution, going to such an ex- 
treme, appeared to me to bear a strict an- 
alogy to treason against the state; amount- 
ing to a falling off from the allegiance due 
from an inferior to a superior; and, which 
might be attended with consequences equally 
mischievous, to the owner, as preventing 
him from defending his vessel. I thought it 
applied as well to merchant vessels in time 
of peace, as in time of war; whereas the oth- 
er clause was confined to hostile resistance, 
against a public enemy, or against a pirate. 
This was certainly the impression of the 
court, in the case of U. S. v. Smith [Case No. 
16,318], upon an indictment for confining the 



master, and endeavouring to make a revolt. 
But although this is still my opinion, yet I 
am not able to support it, by any authority 
to be met with, either in the common, admiral- 
ty, or civil law. If we resort to definitions 
given by philologists, they are so multifari- 
ous, and so different, that I cannot avoid feel- 
ing a natural repugnance, to selecting from 
this mass of definitions, one, which may fix a 
crime upon these men, and that too of a cap- 
ital nature; when, by making a different se- 
lection, it would be no crime at all, or certain- 
ly not the crime intended by the legislature. 
Laws which create crimes, ought to be so ex- 
plicit in themselves, or by reference to some 
other standard, that all men, subject to their 
penalties, may know what acts it is their 
duty to avoid. For these reasons, the court 
will not recommend to the jury, to find the 
prisoners guilty of making, or endeavouring to 
make a revolt, however strong the evidence 
may be. But there is an offence laid in this 
indictment, the definition of which is perfect- 
ly clear. That is, confining the master; which 
is declared to be a misdemeanor, by the 12th 
section of this law. In the same case, of U. 
S. v. Smith, this court laid it down; that any 
confinement of the master, whether by de- 
priving him of the use of his limbs, or by 
shutting him up in the cabin, or by intimida- 
tion, preventing him from the free use of 
every part of the vessel; amounts to a con- 
finement, in contemplation of law. 

The next enquiry is, whether according to 
this definition, Captain Risborough, the com- 
mander of this vessel, was confined by his 
crew. The evidence upon this point is clear. 
It appears, that about four o'clock in the 
afternoon, of the 28th February last, nearly 
three weeks after the vessel had commenced 
her voyage, the weather being squally, the 
captain went forward to the forecastle, and 
called the men upon deck to assist in taking 
in the sails; some of them replied, that the 
watch was on deck, and upon the order be- 
ing repeated, two of them, Parker and Dough- 
erty, (or probably only the latter,) answered 
that they did not come on board to work. 
The captain said he would see to that, and 
immediately returning to the cabin, came 
again upon deck with a pistol in his hand, 
where he found those two men standing; he 
reproached them (as he says) for their dis- 
obedience, and according to the testimony of 
some of the witnesses for the prisoners, add- 
ed some abusive language. The captain 
states, that Parker bared his breast, and told 
him to fire: other witnesses do not mention 
this fact, and rather exculpate this man from 
the charge of insolence. The captain struck 
Parker with the pistol, and then snapped it 
at him. They immediately cried out, and the 
captain swears that the cry was general, to 
throw him overboard. There is no doubt 
but that there was immediately a tumultuous 
assemblage of the crew aft, accompanied by 
such circumstances of menace, as to induce 
Captain Stafford, a passenger, and the only 
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friend Captain Eisborough seems to have had 
on board, to advise him to retire to the cabin, 
as it was impossible for him to encounter the 
whole crew. He followed this advice, and 
was probably saved from the grasp of Smith, 
one of the prisoners who rushed after him, 
by the mate Mr. Sharp. It appears that after 
the captain had retired to the cabin, the tu- 
mult seemed to subside upon deck for a short 
time. About an hour afterwards, Captain 
Stafford overheard some of the crew, in the 
steerage, conversing upon the late occurrence, 
and declaring, that Captain Eisborough was 
not fit to command the vessel; that they 
would throw him overboard, and give the 
command to Sharp. Upon communicating 
these threats to the captain, it was deemed 
necessary to provide immediately for his de- 
fence, and they accordingly loaded some of 
the muskets. In a short time after this, the 
crew again assembled, and cried out a sail. 
By some of the witnesses for the prisoners, 
it was stated that the ery was made only by 
the man at the helm. It was near dark, and 
one of the witnesses declares, that he thought 
he saw a sail, but it was a mistake. Captain 
Stafford, who was on deck at the time, be- 
lieving that this was only a feint intended to 
draw the captain on deck, for the purpose of 
doing him some injury; went below and 
communicated this opinion to the captain. 
The captain, however, desirous of satisfying 
himself as to the fact, ascended the steps 
with caution, and had scarcely put his head 
above the companion way, when he was 
seized by one or more of the crew, and with 
great difficulty he was able to extricate him- 
self from the hold they had taken of him. 
The tumult was now considerable, and Sharp 
being on deck, drew the slide over the com- 
panion, probably with a view to prevent the 
crew from descending into the cabin; there 
was then a general cry upon deck for an axe, 
to cut a hole in the trunk of the companion 
way, in order to get the captain out that 
way. One of the witnesses for the prisoners, 
has sworn that the axe was called for by 
Dougherty. Soon after this, the crew being 
generally assembled, a paper was presented 
to Mr. Sharp, signed by twenty-one of them, 
the purport of which, so far as we can ascer- 
tain it from the witnesses, was to require the 
captain to resign the command in favour of 
Sharp. Sharp declining to take the paper, 
it was delivered to Mr. Lloyd, the supercar- 
go; who conveyed it to Captain Eisborough. 
After consulting with Captain Stafford, they 
concluded that the captain's safety required 
his acquiescence; and he accordingly signi- 
fied his assent to Mr. Lloyd, who communi- 
cated it to the crew. Eisborough then sent 
for Sharp, and desired him to do his best to 
conduct the vessel to the first port in the 
United States. Every thing was now tran- 
quil, and the captain went upon deek that 
night without further molestation. 

The following night the crew again assem- 
bled aft, and sent to the cabin for Sharp, and 



soon after for Captain Stafford, to come to- 
them. They said that the captain was mad, 
and they were afraid he might put fire to the 
magazine; they therefore desired, that a cen- 
tinel might be placed over it, and that the 
muskets which had been loaded, should be 
discharged. Some of them proposed that the 
captain should be put in irons. At length it 
was determined to discharge the muskets and 
to guard the magazine by a centinel; which 
determinations were accordingly executed. 

On the 2d of March an order was given 
by Mr. Sharp, to the centinel, not to permit 
Captain Eisborough to come on deck at night,, 
in consequence, as it is said, of a report 
made to him by Mr. Lloyd, that he had heard 
the captain say he would as leave throw 
himself overboard as not. This order was 
strictly executed until the 16th of March; 
when by a new election of the crew, Cap- 
tain Eisborough was restored to his com- 
mand, in consequence of Sharp going . on 
board of an English prize, in order to con- 
duct her into port. About ten days prior 
to this capture, they had brought to a Por- 
tuguese vessel, and got from her some sup- 
plies; which on the part of the prosecution 
it is contended, were piratically taken, and 
on that of the prisoners, that they were free- 
ly gave. This transaction however forms 
no part of the question for the consideration 
of the jury. Upon this summary of the evi- 
dence, it cannot be denied; that Captain Eis- 
borough was compelled, by the threats and 
violent proceedings of his crew, to confine 
himself to his cabin, from about four o'clock 
of the afternoon of the 28th of February, 
until he consented to abdicate his command 
of the vessel, upon the requisition of his 
mutinous crew, and with a view to the pres- 
ervation of his life. This state of confine- 
ment was removed for a day or two, and 
was then renewed and rigidly enforced, dur- 
ing the nights. The offence therefore, of 
confining the captain, by intimidation, is 
fully established, if the witnesses are be- 
lieved by the jury. 

Secondly. The remaining enquiry under 
this head is, whether the prisoners at the 
bar are implicated in the offence, proved 
against the crew generally. It is not neces- 
sary that they should be proved individual- 
ly, to have used any force or threats to 
compel him to confine himself to his cabin 
or to resign his command. It is sufficient, 
if they joined in the general confederacy, 
and by their presence countenanced the acts 
of violence which produced these conse- 
quences. If a number of men associate 
themselves together, to commit a felony or 
trespass, and only one of them do the act 
in the presence of the others, all the con- 
federates are guilty as principals. In this- 
case it is proved, that the crew were all as- 
sembled, except a sick seaman and a de- 
graded officer, at the different periods when 
the before mentioned acts of violence were 
committed and the prisoners are proved to- 
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have been present at some of them. Had 
they not joined in the conspiracy, they ought, 
and certainly would have separated them- 
selves from the mutineers. Had they done 
so, it is not improbable, but they might have 
prevented the perpetration of the offence, 
which is so clearly proved; by holding them- 
selves up to the rioters, as persons who 
might at least be dangerous witnesses 
against them, when called to answer for 
their conduct. Independent of this evidence 
against the crew generally, it is proved that 
Smith, one of the prisoners, pursued Cap- 
tain Risborough, when he was returning to 
the cabin, and was arrested by the mate; 
that Macky was one of the signers of the 
paper, requiring the captain to resign; and 
that the whole of the prisoners, at different 
times, actually kept guard in the cabin over 
the magazine. 

Thirdly. The prisoners, however, have at- 
tempted to excuse themselves, by alleging 
the violence of the captain against two of 
their comrades, and his threat, made at the 
same time, to throw a barrel of gunpowder 
into the forecastle, and blow them up, if 
they refused to obey his orders; which it is 
proved he did; and lastly, upon the plea of 
the captain's insanity. It cannot be doubt- 
ed, but that the master of a vessel, may so 
conduct himself, as to justify his officers 
and crew placing restraints upon him, to 
prevent the commission of acts, which might 
endanger the lives of the whole. It is true, 
the law does not provide for such an emer- 
gency, nor was it necessary; the law of our 
nature, which is paramount to all human 
laws, would justify such conduct in such a 
case. But an excuse of this kind, should be 
listened to with great caution. Precarious 
indeed would be the interests of commercial 
men, if the occasional violence of the mas- 
ter they have selected, or the suspicions of 
the crew, that from any cause he is unfit 
to command; should be a sufficient justifi- 
cation to them, for removing him from the 
station to which he was appointed, and sub- 
stituting one of their own choice, to fill his 
place. If he attempts to commit unjusti- 
fiable acts of violence against an individual, 
or individuals of the crew, he may be re- 
sisted. Parker and Dougherty, when he ap- 
proached them with a loaded pistol, would 
have been justified in any act, necessary for 
their preservation. Had he been really de- 
ranged; or had he given such evidence of 
an intention to commit the desperate act, of 
which ho was suspected; a restraint, ac- 
commodated to the emergency, might have 
been lawfully applied. But as to the rash 
attempt to take the life of Parker, which 
cannot be held in too great abhorrence, the 
danger had passed away, before the offence 
was committed with which the prisoners are 
charged. Even Parker and Dougherty could 
not justify themselves, (and much less could 
the rest of the crew,) for their subsequent 
acts, in confining the captain, and depriving 



him of the command. A man may, in self 
defence, even take the life of his opponent; 
but if the danger is at an end, he cannot 
justify himself for afterwards committing 
any act of violence whatever against him. 
In like manner, the threat of Captain Ris- 
borough, to throw a barrel of gunpowder in- 
to the forecastle, if the crew refused to obey 
his orders, was rash and foolish, but it was 
obviously the threat, as the former was the 
act, of a man, under the temporary influence 
of passion; from which no danger could be 
reasonably apprehended, nor does it appear 
that any was apprehended in consequence 
of it. 

It is next said, that the captain was men- 
tally deranged, and that fears were enter- 
tained by the crew, that he would blow up 
the magazine. The question is not, what 
were the apprehensions of the crew; but is 
their evidence to satisfy the jury, and such 
as ought to have satisfied a reasonable and 
firm man, that such was the state of the 
captain's mind, and such the danger of his 
going at large? What are the circumstances 
relied upon, to prove him a madman, and a 
mischievous one? They are, his snapping a 
pistol at one of the crew; his threat in re- 
lation to the barrel of gunpowder; his ask- 
ing the steward, on the 1st of March, which 
way his pistol pointed; and his expression 
to lAoyd, on the 2d of March, that he would 
think very little of jumping overboard. This 
conduct, and these declarations, as proofs 
of derangement, are entirely equivocal. In 
connection with other circumstances, they 
might prove that fact; or they might be the 
effect of an irritable temper, and a wound- 
ed sensibility, brooding over the degraded 
state to which a mutinous crew and a cold 
hearted set of officers, had reduced him. In 
his apprehension of personal danger, he 
might well talk incoherently, in relation to 
his means of defence; and in the despond- 
ency of his heart, he might look with a des- 
perate indifference at a criminal act of sui- 
cide. But let it always be remembered, that 
this state of his mind, might be the conse- 
quence of his disgrace, and not the cause 
of it. No witness pretends to say, that he 
was at any time unsound in mind, until after 
the crime imputed to the crew, was com- 
mitted; and shall the prisoners be allowed 
to excuse their crime, upon the plea of de- 
rangement in the captain, which their con- 
duct had occasioned? Certainly not. 

But let the sincerity of those who make 
this plea, be tested by their own conduct. 
In the first place, it should be observed, 
that when the witnesses for the prisoners 
were asked, why they thought the captain 
mad, scarcely any of them agreed in assign- 
ing the same reason; but Captain Stafford, 
his only friend on board, and who was con- 
stantly with him, declares, that he saw no 
symptom of derangement, and that he did 
not consider him so at any moment of time. 
That the crew, for whom this plea is made, 
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did so consider him, may well be suspect- 
ed; from their sending to him a paper, 
requiring his acquiescence in the measures 
proposed, for deposing him from the com- 
mand, and the appointment of a successor- 
It is the dictate of common sense, that a per- 
son of unsound mind, cannot bind himself 
or others by his consent; and they must 
have known, that a compulsory change in 
the government of the vessel, could not be 
legitimated, by the acquiescence of an in- 
sane commander. In the next place it ap- 
pears, that Sharp, on some occasions occur- 
ring after his usurpation, consulted with 
Captain Risborough; which would have been 
very absurd, had he thought the captain in- 
sane. Another strong proof of the recollec- 
tion and prudence of Captain Risborough, 
was his directing the supercargo, to read 
the consul's letter to the crew; with a view 
to prevent them from committing any act 
of hostility against the Portuguese vessel. 

But, even suppose the transactions of the 
2Sth, had so operated upon the mind of Cap- 
tain Risborough, as to derange it; and that 
this, if made out, would excuse the act of 
confining him; still this violent measure of 
precaution, should not have extended a mo- 
ment beyond the existence of the danger 
which occasioned it; and a continuation of 
the confinement, after the captain was re- 
stored to his senses, would, in the eye of 
the law, amount to the crime of confining 
the captain. Further, such conduct would 
afford strong evidence, that the excuse now 
set up was affected and not real; since, if 
the latter, upon the cause ceasing the effect 
would naturally cease. Now it is in evi- 
dence by the prisoners' witnesses, those who 
thought him insane; that they considered 
him to be of sound mind, some days before 
they overhauled the British vessel; upon 
which occasion, and in consequence of Sharp 
quitting the vessel to go on board the prize; 
the captain, instead of receiving back his 
authority as of right, was by a plurality of 
votes, elected master against Captain Staf- 
ford, who was set up as his competitor by 
some of the crew. 

"With these observations the case was left 
with the jury. 

Verdict: Guilty of confining the captain, and 
not guilty as to the residue of the indictment. 

Judgment was arrested, for the reasons on 
which the indictment was quashed upon the 
trial of the other prisoners, Sharp and others. 
See Case No. 16,265. 
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UNITED STATES v. SHARP et aL 

[Pet. C. C. 131.] i 

Circuit Court, D. Pennsylvania. April Term, 
1815. 

Indictment — Joinder of Capital Chimb and 
Misdemeanor. 

An indictment, which charges in the same 
count, an offence made capital by one section 

1 [Reported by Richard Peters, Jr., Esq.] 



[27 Fed. Gas. page 1046] 

of an act of congress [1 Stat. 112], and anoth- 
er offence, declared in another section of the 
same law, to be a misdemeanor, is bad. 
[Cited in TJ. S. v. Peterson, Case No. 16,037; 

U. S. v. Cadwallader, 59 Fed. 681.] 
[Cited in brief in State v. Cameron, 40 Vt. 
560.] 

Messrs. Binney and Chauncey, counsel for 
the prisoners [Sharp, Anderson, and Stew- 
art], when their trial was called up, moved 
to quash the indictment, because there was 
no count in it, for an offence, as described in 
the statute. They stated that the first count, 
was for making a revolt, and confining the 
captain, which is not described as an offence 
in the 8th section; although making a revolt, 
is a capital offence, under the 8th section; 
and confining the captain, is a misdemeanor, 
under the 12th section. In like manner, the 
second count, is for confining the captain, 
and endeavouring to make a revolt; to which 
the same exceptions apply. It is essential to 
justice, that the grand jury should have it in 
their power, to ignoramus any offence in the 
indictment, which is not supported by evi- 
dence. But if two or more offences, are thus 
blended together, in one count, they must 
find the whole, or ignoramus the whole; 
whereas, if they are arranged in different 
counts, they may find one* a true bill, and 
ignoramus as to the other. How are the petty 
jury, in a case of this kind, to find their ver- 
dict? If they say the prisoners are guilty of 
part of the offence described in one count, 
and not guilty as to the others; they do not 
find them guilty "in manner and form;" but 
where there are different counts, they are 
the same as different indictments. 4 
Hawks, 2. 

THE COURT decided that the indictment 
could not be supported. 

The district attorney entered a nolle prose- 
qui, as to the defendants. 

[See Case No. 16,264.] 
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UNITED STATES v. SHAW et aL 

[1 Cliff. 317.] i 

Circuit Court, D. Massachusetts. Oct. Term, 
1859. 

Contracts bt kited States — Rescission — Au- 
thority of Departmental Officers — 
Contracts by Correspondence. 

1. Contracts made by the United States, 
through the secretary of the navy, to furnish 
provisions for the naval service, cannot be re- 
scinded by the chief of the bureau having 
charge of such contracts and supplies, without 
the sanction of the head of the department. 



2. Evidence that the chief 
informed a contractor that a 
tion to rescind such a contract, 
him, would be laid before the 
defence to an action to recover 
non-fulfilment of the same, 
pears that the proposition was 



of such bureau 
written proposi- 
if forwarded to 
secretary, is no 
damages for the 
although it ap- 
duly made, and 



i [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 
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that it was retained sis months, and not an- 
swered. 

3. If a contract is to be sought in correspond- 
ence, or if the discharge of a right or obligation 
is to be deduced from it, then the court, and not 
the jury, must construe the correspondence, al- 
though it may extend over a considerable 
length of time, and embrace a great variety of 
circumstances. 

Error to the United States district court of 
Massachusetts. 

The action was upon a contract dated Oc- 
tober, 1851, for the delivery, at his own risk 
and expense, free of charge, to the plaintiffs, 
"at their navy yard in Brooklyn, between the 
1st of January, 1852, and the 1st of May 
of the same year, of twelve hundred bar- 
rels of pork, of a specified quality, at a stipu- 
lated price, and in case of failure that the 
defendant and his sureties were to pay liq- 
uidated damages. 

Among other defences, the defendants 
[.Tames M. Shaw and others] • pleaded as 
their fourth plea that, in April, 1852, they 
being willing to perform their contract, but 
plaintiffs not being ready to receive per- 
formance, the parties thereupon agreed to 
discharge each other. Issue was joined on 
this plea, and a verdict was rendered for 
defendants. The defendants exhibited a 
power of attorney from Shaw, their princi- 
pal, dated May 12, 1852, to one Wilson, by 
which the latter was empowered to nego- 
tiate with the chief of the bureau of pro- 
visions and clothing in the navy department, 
concerning those contracts dated October, 
1857, for the delivery, among other things, of 
pork at Brooklyn, and to renew contracts, 
or to annul entirely said contracts, or ei- 
ther of them, vary the terms of either of 
them, or to agree to any arrangement in 
his name with the chief of the bureau that 
he might deem expedient. The attorney had 
two interviews with Mr. Sinclair, the chief 
of the bureau. On the 18th of May, he ad- 
vised his principal of the result by letter, 
from which the following is an extract:— 
"Mr. Sinclair says they have a good supply 
of pork, and should probably need no more 
for consumption before another summer; 
and if you wish to cancel that part of the 
contract, he should be happy to accommo- 
date you. I told him you had begun to pro- 
vide for the pork, and would be ready to 
deliver it at the prescribed time, but that 
you were dissatisfied with the treatment 
you had received from the inspectors, and I 
felt at liberty to say you would accept his 
proposition, and give up the contract entire- 
ly. He replied he did not need {he pork, and 
would ratlier it would not be delivered, as 
he did not wish to keep over any more than 
he ' could help. He says you must make a 
■written proposition to him to the effect that 
you are desirous to give up the contract for 
pork, and he will lay your communication 
before the secretary of the navy; and if you 
are not advised to the contrary, you may 
consider the pork contract at an end. I am 



also satisfied it is a good arrangement for 
you, especially when you take into consider- 
ation the trouble that always occurs in re- 
gard to the inspection of government mer- 
chandise. If you like my arrangements, just 
write to him to that effect, and also write 
to me at Newport, where I hope to be in the 
early part of next week. I shall leave here 
(Washington) to-morrow, for Baltimore," 
&c In his testimony, the attorney affirmed 
the accuracy of this statement, and said in 
the second interview Mr. Sinclair stated that 
Shaw need not deliver the pork. 

B. F. Hallett, for plaintiffs. 
H. F. Durant, for defendants. 

CLIFFORD, Circuit Justice. Upon this 
testimony it is difficult to find support for 
the plea. The attorney does not assume to 
agree to a cancellation of the contract, but 
merely solicits information whether the of- 
ficer would, be willing to do it, in order to 
communicate that fact to his principal. If 
the contract had been dissolved, there is no 
reason why the papers should not have been 
drawn for that purpose at that time. But 
the attorney refers the whole subject to his 
principal, and another act on the part of the 
principal is required before the arrangement 
can be treated as complete. This interpre- 
tation of these conversations receives full 
confirmation from the subsequent interview 
between the department and the defendant. 
On the 24th of May, Mr. Sinclair writes to 
him as follows: "Respecting your contract 
for pork, if you will make a direct propo- 
sition to the bureau, the same shall be sub- 
mitted to the secretary of the navy for his 
consideration and directions in the case." 
Here is explicit evidence that nothing con- 
clusive had resulted from the interview be- 
tween the chief of the bureau and Wilson, 
at least in the opinion of the former, and 
the" reply of Shaw two days afterwards is 
equally explicit in evincing his understand- 
ing. He says: "Your letter of the 24th in- 
stant has been received and noticed. I am 
now making inquiries and arrangements for 
beef. In regard to my contract ■with your 
bureau for pork, I will suggest for your con- 
sideration, first, to extend the time of de- 
livery; second, to relinquish the pork con- 
tracts altogether. Waiting your early reply, 
I am," &c., &c. There was no reply to this 
letter, and no further correspondence, until 
the 30th of November, 1852. On that day 
the chief of the bureau writes to the de- 
fendant: "You are required to deliver to 
the navy yard, Brooklyn, New York, the 
pork in accordance with the stipulations of 
your contract, and should you fail to do so 
by the 10th of December next, the bureau 
will direct a purchase of such quantity as 
may be required at your risk and cost" 
The question arises here, did the failure of 
the department to answer the letter of the 
26th of May operate a rescission of the con- 
tract, whether considered alone or in con- 
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nection -with the testimony of Wilson? Two 
alternatives were presented by the letter for 
the consideration of the navy department, in 
respect to the terms of an existing contract, 
but it retains for the writer the power to 
accept or reject the offer which was antici- 
pated as the result of that consideration. 
Neither alternative is proposed by the writer 
in such a manner as to conclude himself. 
He reserves the right to have the last word. 
Nor does the testimony of Wilson put a dif- 
ferent face upon the matter. Wilson learn- 
ed from the chief of the bureau of the wil- 
lingness of the head of the department to 
accommodate the obligor by discharging the 
contract, and invited a proposition for that 
purpose. Subsequently, in a letter to the 
principal, he asks for a communication on 
the subject. That communication was made, 
but no action took place upon it, and it is 
equally clear that the remark of the chief 
of the bureau to Wilson, "that he would lay 
the communication of Shaw before the sec- 
retary of the navy, and if he (Shaw) was 
not advised to the contrary, he might con- 
sider the contract at an end," cannot prop- 
erly be incorporated into the subsequent cor- 
respondence. Shaw's letter was not written 
as a sequel to the communication of Wilson, 
nor does it properly form a part of the ne- 
gotiation commenced by him. It is an an- 
swer to a letter from Sinclair direetly, and 
presents two distinct subjects for consider- 
ation merely, and the writer asks an early 
reply. Under these circumstances, it could 
not be maintained by the United States with 
any success that the omission of the chief 
of the bureau to examine or answer the 
overtures of the writer of the letter was an 
abrogation of the contract, either when con- 
sidered singly or in connection with the tes- 
timony of Wilson; and, in the judgment of 
this court, the evidence does not show a re- 
scission of the contract by mutual consent. 
The plaintiffs requested the court to instruct 
the jury that the testimony of Wilson and 
the correspondence did not in law amount 
to a cancelling or rescinding of the contract. 
But the court declined so to instruct the 
jury, but did instruct them that the ques- 
tion for them to decide was, whether the 
evidence shows only an extension of the 
time of delivery, or a giving up of the con- 
tract by mutual agreement, when said Shaw 
was ready and offering to fulfil it, and be- 
fore the time had expired, and unless the 
contract was given up, the jury must find 
for the plaintiffs. It was for the defendants 
to make out that there was a valid and bind- 
ing agreement for the cancellation of this 
contract. His evidence shows that a subor- 
dim. j officer in the navy department inti- 
mated to the agent that this was feasible. 
But in this conversation, as well as in the 
subsequent correspondence, he declared that 
the head of the department must be con- 
sulted. In effect, the principal submitted 
two subjects for the consideration of the de- 



partment, and asked for a reply. But the 
department retained the letter six months, 
and then demanded the fulfilment of the 
contract. There is nothing that can be 
drawn from these faets, except an acquies- 
cence of the department in a delay for that 
period of time. It is the duty of the court 
to construe written instruments, and that 
principle is not affected by the fact that the 
instruments consist of written correspond- 
ence extending over a considerable length 
of time, or that it may embrace a great 
variety of circumstances. If a contract is 
to be sought in such a correspondence, or if 
the discharge of a right or obligation is to 
be deduced from it, the duty must be per- 
formed by the court, and not by the jury. 
Bliven v. New England Screw Co., 23 How. 
[64 U. S.] 420; Begg v. Forbes, 30 Eng. Law 
& Eq. 50S; Hutchinson v. Bowker, 5 Mees. 
& W. 535. Decided cases undoubtedly may 
be found, in which it has been held, that 
where the effect of a written agreement col- 
laterally introduced as evidence depends, not 
merely upon the construction and meaning 
of the instrument, but upon extrinsic facts 
and circumstances, the inferences of fact to 
be drawn from it must be left to the jury. 
It was so held by the supreme court in Et- 
ting v. Bank of U. S„ 11 Wheat. [24 U. S.] 
75; and in Barreda v. Silsbee, 21 How. [62 
U. S.] 168. But the principle involved in 
those decisions has no application to the 
present case. As the decision of this ques- 
tion will probably be decisive of the case in 
another trial, I abstain from examining any 
other questions at the present time. 
Judgment reversed. 
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UNITED STATES v. SHAW. 

[4 Craneh, C. C. 593.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1835. 

Actions on Administkation Bonds. 

An action may be maintained upon an ad- 
ministration bond, by a creditor of the intes- 
tate, after a return of non est upon a capias 
ad respondendum against the administrator, al- 
though thirteen months have not elapsed since 
the granting of the letters of administration. 
The Maryland act of 1720 (chapter 24) is still 
in force in the county of Washington, D. C. 

Debt on administration bond. Breach as- 
signed in not paying a note due by the intestate 
to Keirle & Son, and averring a previous return 
of non est inventus upon a capias ad respond- 
endum against the defendant, in this county, in 
which he resided. General demurrer., 

W. L. Brent, for defendant, contended that 
the Maryland act of 1720 (chapter 24) was re- 
pealed by the inconsistent provisions of the act 
of 1798 (chapter 101), as stated in the preced- 
ing case against Kenedy's administrator, and 

1 [Reported by Hon. William Craueh, Chief 
Judge.] 
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that no suit could be brought upon the bond 
before the expiration of thirteen months after 
administration granted, except in the particu- 
lar cases specified in the act of 1798. 

0. Cos, for plaintiff, contra, to show that the 
act of 1720 was still in force notwithstanding 
the act of 1798, and that a return of non est is 
sufficient to justify a suit on the administration 
"bond, cited Dorsey's Case, 4 Gill. & J. 471, and 
the case of Laidler's Adm'r v. State, 9 Har. & 
■G. 277, 281. 

THE COURT, being of opinion, as in the 
preceding case, that the act of 1720 was not 
repealed by the act of 179S, and that an ac- 
tion may be brought against the administrator 
within the thirteen months allowed by the 14th 
section of the 8th sub-chapter, overruled the 
demurrer, and rendered judgment for the 
plaintiff (nem. con.). 



Case Wo. 16,368. 

UNITED STATES v. SHAW-MUX. 

[2 Sawy. 364; i 5 Chi. Leg. News, 352.] 

District Court, D. Oregon. March 27, 1873. 

ixteucourse between indians — indian giving 
Liquok to Indian. 

1. Congress has the power to regulate inter- 
course between Indian tribes and the members 
thereof, and may therefore prohibit the traffic 
in spirituous liquors between such tribes or 
members, within as well as without the limits 
of a state. 

2. The word "person" in section 20 of the 
intercourse act of June 30, 1834 (4 Stat. 729), 
as amended by the act of March 15, 1864 (13 
Stat. 29), includes an Indian, and under such 
section an Indian may be punished for dispos- 
ing of spirituous liquors to another Indian. 

[Cited in U. S. v. Winslow, Case No. 16,742.] 

This indictment charges that the defend- 
ant, at Umatilla county, on November 24," 
1S72, did dispose of spirituous liquor to an 
Indian, one Moo-los-le-wick, who was then 
and there under the charge of an Indian 
agent of the United States. On the trial it 
appeared that the defendant was an Indian 
living on the Umatilla reservation, at the 
time of the commission of the alleged crime. 
The defendant being convicted, moved for a 
new trial, upoo. the ground that the court 
erred in charging the jury that an Indian 
was a "person" within the meaning of that 
term, as used in section twenty of the in- 
tercourse act of 1834, as amended by the act 
of March 15, 1864 (13 Stat. 29). The section 
in question provides: "That if any person 
shall * * * dispose of any spirituous 
liquor * * * to any Indian under the 
charge of any superintendent or agent ap- 
pointed by the United States, * * * such 
person, on conviction thereof," shall be im- 
prisoned, etc. 

Addison C. Gibbs, for the United States. 
William B. Gilbert, for defendant. 

* [Reported by ju S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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DEADY, District Judge. The word "per- 
son" in its ordinary sense includes an Indian, 
whether he be uncivilized, under the charge 
of an Indian agent, in the Indian country, or 
otherwise. The burden then is upon the de- 
fendant to show that, although he is plainly 
within the letter of the statute, he is not 
within the true intent and meaning thereof. 

The argument in his behalf is, that the 
principal power of congress in the premises 
does not extend to the regulation or control 
of conduct or intercourse between Indians, 
within the limits of a state, and therefore 
the statute should be construed so as to ex- 
clude this case, which is one of intercourse 
between Indians only. 

The constitution gives congress power "to 
regulate commerce * * * with the Indian 
tribes," and this includes any member of 
such tribe within as well as without the 
limits of a state. U. S. v. Holliday, 3 Wall. 
[70 U. S.] 418 

In U. S. v. Tom, 1 Or. 26, the defendant 
was an Indian, and was indicted and con- 
victed under this section for selling liquor 
to Indians. The case was argued and con- 
sidered at length, but this precise question 
does not appear to have been raised. But 
the fact could not have escaped the attention 
of the counsel and the court, and the infer- 
ence is, that it was not deemed material. 

Commerce, intercourse with an Indian 
tribe, or the individual members thereof, 
may be carried on with or by means of Indi- 
ans as well as white men. The power of 
congress is not limited to the regulation of 
commerce between the Indian tribes and 
white people or any particular people or 
persons, but extends to commerce, with such 
tribes or any member thereof, however car- 
ried on. 

Suppose it should be deemed necessary by 
congress to regulate the intercourse between 
two distinct Indian tribes, as, for instance, to 
prohibit the one from furnishing the other 
ammunition, would not this be a regulation 
of commerce with an Indian tribe? Because 
the regulation would necessarily affect both 
tribes, and therefore the commerce, in this 
respect, between them, it would be none the 
less a regulation of commerce with either 
of them. 

In U. S. v. Holliday, supra, the court say, 
that "commerce with the Indian tribes means 
commerce with the individuals composing 
those tribes." This being so, it follows that, 
if congress can regulate the commerce be- 
tween different tribes, it may also between 
individual Indians. Other considerations 
make it probable that this word person was 
used in this section with intent to include 
Indians. In other sections of the act (sections 
7 and 8, 4 Stat. 729), the intention not to in- 
clude Indians in the word person, is mani- 
fested as follows: "If any person other than 
an Indian shall," etc. 

By section three of the act of March 27, 
1854 (10 Stat 270), it was enacted that noth- 
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ing contained in this section (twenty), "which 
provides for the punishment of offenses 
therein specified, shall be construed to extend 
to any Indian committing said offenses in 
the Indian country." 

What particular circumstance, if any, led 
to the enactment of this clause, does not ap- 
pear, but it is" probable that either the word 
"person" had been construed to include In- 
dians, or in the nature of things would be, in 
the absence of any provision to the contrary. 

But in the revision and re-enactment of the 
section in 1862 (12 Stat. 339), and 1864 
(supra), its operation, so far as the disposi- 
tion of liquor to Indians is concerned, was 
limited to Indians under charge of a super- 
intendent or agent, whether within or with- 
out the Indian country, and the provision of 
the act of 1854, restraining the natural sig- 
nification of the word "person" was not in- 
serted; so that the section stands in this 
respect as it did prior to the passage of said 
act 

It being premised that congress has the 
power to regulate the disposition of spirituous 
liquors to an Indian by whomsoever such 
disposition is made, in considering the ques- 
tion of whether congress intended to include 
Indians in the word "person" as used in this 
section, weight ought to be given to the argu- 
ment of convenience. 

Upon all the Indian reservations in the 
country, Indians will be found, if permitted 
to do so with impunity, through whom white 
men will be able to introduce spirituous liq- 
uor among the Indians, with comparative se- 
curity to themselves. The traffic can scarce- 
ly be prevented unless the Indians who are 
employed as go-betweens are held to be with- 
in the purview of the law prohibiting it. 

The motion is denied. 



Case No. 16,369. 

UNITED STATES v. SHEA. 

[5 Blatchf. 546; i 1 Am. Law T. Rep. U. S. 
Cts. 14; 6 Int. Rev. Rec. 198.] 

Circuit Court, E. D. New York. Nov., 1867. 

Interxal Revenue Laws — Nonpayment op Spe- 
cial Tax — Indictment. 

A person is not liable to indictment, under 
the 23d section of the internal revenue act of 
July 13, 1866 (14 Stat. 153), for carrying on 
the business of a distiller without having paid 
a special tax, where he has complied with the 
provisions of the 24th section of the act, as to 
giving a notice and a bond, &c, and a special 
tax has been assessed against him by the as- 
sessor and returned to the collector, but ten 
days have not elapsed since the receipt by the 
collector of the assessment list. 

This ease eame before the eourt on a mo- 
tion for a new trial, and in arrest of judg- 
ment, after the conviction of the defendant 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



[Thomas J. Shea] on an indictment framed 
under the 23d section of the internal revenue 
act of July 13, 1866 (14 Stat. 153), and con- 
taining but a single charge, namely, carry- 
ing on the business of a distiller, without 
having paid a special tax. The evidence on 
the trial showed, that the defendant was 
found engaged in distilling on the 29th of 
December, 1866, and that he had not then 
paid his special tax. By way of defence, it 
appeared that he had, in the previous No- 
vember, given due notice of his intention to 
engage in distilling, and had given a proper 
bond, and otherwise complied with the 24th 
section of the act; that, in pursuance of his 
notice, his special tax had been assessed 
against him by the assessor, and returned to 
the collector in the monthly list for Decem- 
ber; and that such list was put into the 
hands of the collector on the 20th of Decem- 
ber, less than ten days prior to the commis- 
sion of the offence charged. [The question 
of law raised by this evidence was reserved, 
and the case went to the jury, who rendered 
a verdict of "guilty." [Case unreported.] 
The present action is to determine the ques- 
tion reserved on the trial.] 2 

Benjamin F. Tracy, U. S. Dist. Atty. 
William H. Hollis, for defendant. 

BENEDICT, District Judge. Upon consid- 
eration of the various provisions of the in- 
ternal revenue law, I am of the opinion that 
the point raised on the evidence introduced 
in defenee is well taken. The various provi- 
sions of the law in regard to special taxes, 
as set forth in sections 20, 28, and 73, as 
amended in the act of 1866, and elsewhere, 
and which seem to make no substantial dif- 
ference, as regards the particular defence in 
question, between the business of distilling 
and other kinds of business subject to a spe- 
cial tax, must, when taken together, be con- 
sidered to import, that a distiller is not in 
default for the mere non-payment of his spe- 
cial tax of one hundred dollars, until ten 
days after the receipt by the collector of the 
assessment list, in which the special tax is. 
to be inserted, and that he cannot be held 
to be guilty of the offence created in the 23d 
section, unless it appears that he carries on 
the business after he is in default for non- 
payment of the tax. The words of the act 
are, "without having paid the special tax, 
as required by law;" and these words, "as 
required by law," must be considered to re- 
fer to the time and place of payment, as 
well as to the amount. Therefore, the dis- 
tiller can not be said to carry on business- 
without payment of the special tax, as re- 
quired by law, so long as he has taken all nec- 
essary steps towards the ascertainment and 
payment of his special tax, and stands ready 
to pay it in the manner required by law, 
that is, within ten days after the assessor 

2 [From 1 Am. Law T. Rep. U. S. Cts. 14.] 
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shall have returned to the collector the as- 
sessment list in -which such tax is required 
to be inserted. This construction of the pro- 
visions of the act seems reasonable, and to 
be necessary to prevent infinite confusion 
and injustice in the collection of the taxes, 
as a consideration of the effect of similar 
provisions made applicable to various trades 
will show. Although it is true that, under 
this construction, a distiller may carry on 
his business a short time without having 
actually paid his special tax of one hun- 
dred dollars, as may persons in other kinds 
of business, yet he has given security for its 
payment when due, while the various other 
provisions in regard to his notice, his bond, 
his distillery, &c, all necessary to be com- 
plied with before commencing business, put 
the distillery fully within the observation of 
the government and enable it to enforce 
compliance with the law. 

According to this view of the law, the 
facts proved by the defendant amount to a 
perfect defence to an indictment framed on 
this one section, and he is entitled to be dis- 
charged. 



Case Wo. 16,370. 

UNITED STATES v. SHELDON et al. 

[Hoff. Land Gas. 171.] * 

District Court, N. D. California. Dec Term, 
1856. 

Mexican Land Grants. 

The validity of this claim not disputed. 

[Claim of Catherine Sheldon and others for 
the Rancho Omochumnes, embracing five 
leagues of land in Sacramento county; confirm- 
ed by the board, and appealed by the United 
States.] 

William Blanding, U. S. Atty. 
Robinson & Morrison, for appellees. 

HOFFMAN, District Judge. This case has 
been confirmed by the board and submitted to 
this court without argument or the production 
of additional testimony. There cannot, we 
think, be any doubt as to the genuineness 
of the grant; nor does such an idea seem to 
have been suggested. The temporary loss of 
the first expediente and its subsequent discov- 
ery among the archives, and the confusion and 
mistake which arose, of themselves afford 
strong evidence of the authenticity of the pro- 
ceedings. The grantee appears to have resid- 
ed on his land from 1S44, a few months after 
he received his grant, until his death in 1851. 
We see no reason to reverse the decree of the 
board, and a decree affirming must therefore 
be entered. 



i [Reported by Numa Hubert, Esq., and here 
reprinted by permission. 



(Case No. 16,271) U. S. v. SHELLMIRE 
Case ISTo. 16,371. 

UNITED STATES v. SHELLMIRE. 

[Baldw. 370.] * 

Circuit Court, E. D. Pennsylvania. Oct Term, 
1831. 

Counterfeiting— Checks on Bank of the United 
States— Presumptions— Perjury. 

1. An order or check drawn by the president 
of a branch bank of the Bank of the United 
States, on the cashier of the bank at Philadel- 
phia for the payment of money, is an "order or 
check" within the 18th section of the act 
chartering the bank. The bank is bound to pay 
such orders or cheeks, and the indictment may 
charge the passing such counterfeit order to 
be with the intent to defraud the bank, or the 
person to whom it is passed. 

[Cited in U. S. v. Morris, Case No. 15,813.] 

2. The law presumes the intention in passing 
counterfeit paper to be to defraud any person 
who may sufiei a loss by receiving it as genu- 
ine. 

[Cited in Com. v. Starr, 4 Allen, 305.] 

3. Perjury consists in swearing falsely and 
corruptly, contrary to the belief of the witness, 
not in swearing rashly and inconsiderately, ac- 
cording to his belief. 

[Cited in U. S. v. Moore, Case No. 15,803; 

U. S. v. Edwards, 43 Fed. 67.] 
[Cited in brief in Com. v. Brady, 71 Mass. (5 

Gray) 79.] 

The defendant was indicted for uttering, 
passing and publishing as true a counter- 
feit order, purporting to be an order upon 
the cashier of the Bank of the United States 
in the words and figures following: 

"(5) A. 10,363. A. 10,363. (5) 

"Cashier of the Bank of the United States, 

"Pay to Thomas Mather, or order, Five 
Dollars. 
"Office of Discount and Deposit, Mobile, the 
13th day of Oct. 1829. 

"Geo. Poe, Philip M'Closkey, 

Cashier. President. 

"Fairman, Draper, Underwood & Co." 

Indorsed: "Pay the bearer, Thomas Ma- 
ther." 

—knowing the same to be false, forged and 
counterfeited with intent to defraud the 
Bank of the United States. 

On the trial it was objected by Mr. Brash- 
ier and D. P. Brown, for defendants, that 
the order laid in the indictment was not with- 
in the law, and that the indictment could 
not be sustained, because the offence was 
not laid to be with the intent to defraud the 
person to whom the order was passed. 
Among other questions which arose on the 
evidence was this: several witnesses by the 
name of Burke testified to the presence of 
a person by the name of Rush at the time 
of passing the order in question, in which 
they are contradicted by a number of wit- 
nesses for the defendant It was contended 
by the defendant's counsel that they were 
perjured if they swore rashly and inconsid- 

i [Reported by Hon. Henry Baldwin, Circuit 
Justice.] 
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erately, though according to their belief, if 
their evidence was untrue in relation to the 
presence of> Mr. Rush, they were not to be 
believed, and relied on the case of [Com. v.] 
Cornish, 6 Bin. 249. 

Mr. Dallas, defendant's attorney, contend- 
ed, that perjury consisted in swearing false- 
ly and corruptly, contrary to the belief of the 
witness. 

BALDWIN, Circuit Justice (charging jury). 
The counsel of the defendant has presented 
to the court the question, whether the or- 
ders or checks of a president of a branch 
Bank of the United States, drawn on the 
cashier of the mother bank, come within the 
meaning of the words "order or check," men- 
tioned in the eighteenth section of the law 
incorporating the bank. The point has not 
been argued, but it has been made. It arises 
necessarily, is vital to the prosecution, and 
must be decided by the court. The words 
of the law are very plain, "or any false, 
forged or counterfeited order or check upon 
the said bank or corporation or any cashier 
thereof," broad enough to embrace this pa- 
per, which on its face purports to be such an 
order, and if genuine, would be one, or any 
order or check on the bank or any of its 
cashiers at the branches or here, or any 
draft or bill for the payment of money, 
which in law would be deemed an order or 
check. Is this comprehensive description 
narrowed by any other parts of the law? 
We find in it no prohibition direct or indi- 
rect against issuing this kind of paper either 
by the bank or any of its branches, or any 
word or expression by which congress has 
excluded it from the purview of the eight- 
eenth section; neither can we perceive any 
thing in its nature which would justify such 
inference. The only restriction on the issu- 
ing of any paper, is in the proviso to the 
twelfth fundamental article in the eleventh 
section of the charter. The bank can make 
no bill obligatory or of credit under its seal 
for the payment of a less sum than 5,000 
dollars; the bills or notes issued by order 
of the corporation, signed by the president 
and cashier, are made as binding and ob- 
ligatory on the bank as those of private per- 
sons, but all their bills and notes must be 
payable on demand, unless of a sum not less 
than 100 dollars, and payable to order; none 
of these restraints apply to an order or 
check; the notes or bills alluded to are such 
as contain a promise to pay money, and the 
bills obligatory are such only as are under 
seal, and for sums not less than 5,000 dol- 
lars. The bank is left free to contract debts 
by any other mode than by their promissory 
note or an obligation under seal, with no 
other limitation than is contained in the 
eighth fundamental article, which is mere- 
ly as to amount, the only effect of which, is 
not to exempt the bank from liability for 
the excess, but to make the directors, under 
whose administration it shall happen, per- 



sonally liable. The words of this article are, 
in our mind, very conclusive on this point. 
"The total amount of debts which the said 
corporation shall at any time owe, whether 
by bond, bill, note, or other contract, over 
and above the debt or debts due for money 
deposited in the bank, shall not exceed the 
sum of 35,000,000 dollars," &c. This is an 
explicit declaration that the bank may make, 
and are bound by contracts other than those 
by bond, bill, note or deposit These other 
contracts must be taken to mean and be co- 
extensive with ordinary transactions of 
banks. We certainly cannot confine them to 
limits narrower than those subjects which 
the charter recognises as those on which the 
bank are to act. Deposits, discounts, draw- 
ing, indorsing, buying, selling bills of ex- 
change, or taking them for collection, deal- 
ing in gold or silver bullion, paying for build- 
ings, improvements, salaries and contingent 
expenses, are "other contracts," by which the 
bank may incur debts, and are bound to pay 
them to any amount to which they may be 
contracted by them or under their authority. 
In all these operations, checks or orders on 
the bank or its cashiers, are indispensable to 
conducting the business of the bank. They 
are peculiarly so when we consider the con- 
nection between the bank and the govern- 
ment and its branches. Being the deposi- 
tories of the public money,— bound to trans- 
fer it without charge or commission from the 
place where it is received to the place where 
it is wanted or required to be deposited,— 
bound to distribute the money of the gov- 
ernment among its creditors,— to pay the sal- 
aries of public officers,— to act as commis- 
sioner of loans in the different states, in the 
payment of the public debt and pensions,— 
there must of necessity be drafts, orders and 
checks by the bank on its branches, and by 
the branches on each other, and on the bank. 
The branches are offices of discount and de- 
posit. Independently of the duties enjoined 
on them by the charter, for the convenience 
of the government, there were great and 
powerful reasons for the incorporation of the 
bank, and the establishment of its branches, 
to create and continue a sound, uniform cur- 
rency, facilities for internal exchange and 
remittance. It cannot be contended that 
drafts, orders or ehecks, drawn by or on the 
bank, or any branch, are not legitimate 
means by which all these objects, both pub- 
lic and private, could be accomplished, or 
that they can be accomplished without them. 
There is no pretence that there is any ex- 
press or implied prohibition making them un- 
lawful, and no good reason can be assigned 
why the bank, individuals and the public 
should not have the same protection against 
any injury which might result from their be- 
ing forged or circulated, as the promissory 
notes of the bank, or the drafts, orders, or 
checks of individuals upon a cashier of the 
bank. It is, in our opinion, no answer to 
these views, that the law has not expressly 



[27 Fed. Cas. page 1053] 

authorized tlie officers of the branches to 
draw on. the hank: it is enough for this 
point that they are not prohibited from do- 
ing so: it is an act indispensable to the 
transaction of their ordinary business, in or- 
der to meet the wants of the public and 
others. The bank may contract otherwise 
than by bond, note, or bill. They may au- 
thorize the branches to draw orders, checks, 
or bills upon them, whether in funds or not, 
—but authorized or not, the paper has the 
same validity; if genuine, the drawer or 
drawee is bound for payment. It would be 
introducing a new principle into our code of 
criminal law, to say that the guilt or inno- 
cence of the accused would depend on the 
fact of the person in whose name a paper 
is forged having funds or authority on which 
he could draw his order or check. If a gen- 
uine bill is wanting in some requisite to give 
it currency, as the indorsement of the payee 
when payable to order— or if a positive law 
directs that besides the proper signatures, 
some other act should be done to give it any 
validity between the parties or to permit it 
to be read in evidence— as that it should be 
stamped— the crime of forgery is as com- 
plete by forging or knowingly passing it be- 
fore indorsed or stamped, as after. Bailey, 
Bills, 442 (Am. Ed.) 382; U. S. v. Mitchell 
[Case No. 15,787]. 

To save the party from the penalty on ac- 
count of the invalidity of the paper if genu- 
ine in fact, it must be shown to be wholly 
illegal and void in its operation, so that no 
one could be injured by its being forged or 
passed upon him. The genuine paper must 
be as worthless as its counterfeit The law 
embracing then all orders or checks on the 
bank or any cashier thereof, with intent to 
defraud the bank or any other person, con- 
taining no exceptions, excluding no paper 
which comes within the definition or com- 
mon acceptation of an order or check, or pro- 
hibiting the issuing or circulation of those 
drawn by the presidents of branches, we are 
bound to declare them to be within the 
words, spirit and meaning of the law, equal- 
ly with the notes of the bank or the cheeks 
or orders of individuals. You will therefore 
understand us as distinctly laying down the 
law to be, that it is criminal to forge or pass 
paper of this description. 

The next question of law which arises in 
the case is, whether that part of the indict- 
ment which charges that the accused passed 
the order or check in question, with intent 
to defraud the Bank of the United States, 
has been made out. On this part of the case 
the law is well settled; the indictment must 
allege the offence to have been committed 
with the intention of defrauding some person 
or corporation, and this allegation must be 
proved as laid. This is the general rule, 
but it must be taken with this qualification. 
If the person in whose name a forged note, 
bill, order or check is drawn, or the one on 
whom it is drawn, would, if genuine, be 
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bound to pay it, the law infers and takes as 
proved the intention to defraud and injure 
such person, from the act of forging, or 
knowingly passing such paper. Bailey, Bills, 
442* (Am. Ed.) 386; Russ. & R. 169, 291, 292; 
2 Taunt 333, 334. It is not neeessary that 
there should be any actual injury sustained 
or fraud practised in fact, on the person who 
was the subject of the meditated fraud or in- 
jury; this part of the offence consists in mere 
intention, and if that intention can be con- 
summated the offence is complete. It is 
enough that it may probably or possibly be 
done. 2 Strange, 749; 2 Law Rep. 1469;. 2 
W. Bl. 787; TJ. S. v. Moses [Case No. 15,825]; 
2 Taunt. 333. The passing of this order or 
check is alleged to be done with intent to 
defraud the Bank of the United States; it 
therefore becomes necessary for us to inquire 
whether the bank might or could be defraud- 
ed or injured if the paper was genuine. By 
the fourteenth fundamental article of the 
charter of the bank, it is bound to establish 
branches in certain cases. It is authorized 
to establish them wheresoever they think fit, 
within the United States, and to commit the 
management and the business thereof to such 
persons and under such regulations as they 
may think proper, not being contrary to law 
or the constitution of the bank; or instead 
of establishing branches, they may employ 
other banks, with the approbation of the 
treasury, to manage the business proposed, 
other than for the purposes of discount, un- 
der such agreements and under such regula- 
tions as they may deem just and proper. 
It thus appears that the branches are legiti- 
mate emanations from the parent bank, who 
may commit their management to such per- 
sons, and subject to such regulations as they 
think proper, under no other limitations to 
their power than the laws of the land and 
their own charter. The operations of the 
branches are carried on with the funds of 
the corporation by officers of its appoint- 
ment, and under its regulations; they are 
its agents, capable of binding it by their con- 
tracts; all their transactions are for the ben- 
efit of the bank, who cannot disavow them 
unless in a clear case of an excess or abuse 
of their powers, under such circumstances 
as would invalidate the contract of an agent 
of any other corporation or an individual. 
Any business may be done at the branches 
in relation to discounts and deposits which 
may be done at the parent bank; it is liable 
to depositors for all balances due at the 
branches, for all drafts, orders or checks 
drawn by its officers on their own cashier, 
by their own authority. 

The act of establishing a branch, is, per se, 
the creation of an agency; it is an authority 
not only to the extent of the regulations un- 
der which their agent acts, but to the extent 
of all acts and transactions of the officers 
of the branches which the bank have been in 
the habit of adopting and confirming, on the 
same principle that individuals are liable on 
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the contracts of their wives and servants, 
who ha?e been permitted to deal on their 
credit, and in their names; or a merchant, 
whose clerk is in the habit of writing letters, 
signing notes, bills and checks in his name, 
though without any written or express au- 
thority, by the adoption and recognition of 
which he authorizes the public to consider his 
clerk as his agent, authorized to do in future 
what he has been in the habit of doing with 
his knowledge and assent. It would be 
strange indeed that the bank should not be 
liable for checks or orders drawn by its 
agents at their own branches, which not only 
form a very important item in the currency 
of the country and the operation of the 
branches, but which the bank have for years 
daily ratified and sanctioned by their pay- 
ment; the uniform course of business trans- 
acted between the bank and its branches, fur- 
nishes such a strong legal inference and pre- 
sumption of its being authorized by the regu- 
lations under which they have been estab- 
lished, that the burthen of proof to the con- 
trary is clearly thrown on the bank or any 
other person who would attempt to show that 
the paper was not obligatory upon them. It 
would be a severe reflection on the bank to 
suppose that they would for a moment re- 
fuse payment of these checks and orders, and 
our system of jurisprudence would deserve 
little of public respect or confidence if the law 
would not coerce it. But the charter is not 
silent. The eighth fundamental article makes 
the bank liable for all debts, though they ex- 
ceed the amount limited; the fourteenth 
makes the offices of discount and deposit its 
agents; the sixteenth section makes the bank 
the depository of the public money, and im- 
poses on it the obligation of transferring, dis- 
tributing and paying it under the directions of 
the treasury; and by the seventeenth article, 
the bank is bound to pay in gold and silver 
all its notes, bills and obligations, and all 
deposits in the bank or its offices; and the 
proviso enacts, that congress may enforce 
and regulate the payment of other debts under 
the same penalties as are prescribed for the 
refusal to pay its notes, bills, obligations and 
deposits. The mode in which the bank eon- 
tracts a. debt, the shape it assumes, or the 
places where contracted, is of no importance. 
The offices being its agents, the debts con- 
tracted by them become the debts of the cor- 
poration, imposing a duty to pay them, which 
may be done at or by the branches or the 
bank. If the payment is made in coin, the 
debt is extinguished; if made by a draft, or- 
der or cheek, the debt remains until they are 
actually paid. Unless the holder expressly 
takes them as payment, and at his own risk, 
they create a new duty or obligation, which 
the bank is as much bound to perform as the 
old one for which it is intended to make sat- 
isfaction. It is a matter of mutual conven- 
ience, whether the old debt or duty shall be 
extinguished by payment or taking paper, 
whether in the promissory notes of the bank, 



or orders or checks drawn upon it. They 
may be in large drafts or orders for remit- 
tance, or small ones for currency or circula- 
tion, and in any form, with or without orna- 
ments, devices, or marks. "Whether they re- 
semble in these particulars the notes of the 
bank, is immaterial; their substance and legal 
effect are the same; they create a new debt 
or duty obligatory on the bank. It is bound 
to honour all the paper which it issues or gets 
into circulation by its authority or agents. 
Paper of the kind now under consideration, 
can be put into circulation in no other way 
than by being issued in payment of a debt or 
other equivalent. If, on the requisition of 
the treasury, an officer of the branch at a 
place in which public funds were deposited, 
should draw his order on the cashier of the 
bank or any branch at a place to which it was 
required to transfer them, or in distributing 
the public money among public creditors, and 
disbursing officers of the government, paying 
salaries, pensions, or the public debt, should 
as a matter of mutual convenience and con- 
sent, give drafts, orders, or checks, either for 
remittance or circulation, on the bank or an- 
other branch, the bank would be as much 
bound to pay them as they would to pay the 
same amount to an officer or creditor of the 
government, who would deposit to his own 
credit the amount thus received through the 
bank. The same rule would apply to an indi- 
vidual depositor, a creditor of the bank, or 
one who had an order or check on them, and 
would receive payment in the shape of branch 
orders; so, if a branch makes a contract of 
discount, and pays the proceeds by drafts on 
the bank, or any other kind of paper to suit 
their convenience, these obligations necessa- 
rily result from the contracts of deposit and 
discount. But there is another contract equal- 
ly binding, that of purchase and exchange. 
An individual desirous of procuring a me- 
dium of remittance or circulation, exchanges 
with a branch his gold, silver, or any paper 
which they accept, as an equivalent for their 
drafts, orders or checks, large or small, as 
the case may be; stands in the same position 
to the bank as a previous creditor, depositor 
or holder of any demand upon them. He pays 
his money into the coffers of the bank, who 
receive it from their agents as the product of 
the contract made by their drafts and orders, 
all the profits of which go directly to the 
bank. To refuse payment in any of these 
cases, would be a fraud too palpable to be 
tolerated— wholly repugnant to every dictate 
of justice and rule of law. 

The bank then being liable to pay paper 
of this description, if genuine, it follows that 
the forging or knowingly passing it, could 
and might be intended, and operate to de- 
fraud the bank. This raises the legal infer- 
ence and presumption that such was the in- 
tention of the accused. When the law infers 
or presumes a fact, or an intention as result- 
ing from the evidence, a jury may and ought 
to find it as if it was in direct proof before 
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them; the inference and presumption of the 
payment of a bond after twenty years, •with- 
out demand or payment of interest— the ex- 
istence of a deed of land after thirty years' 
possession— the malicious intent which is im- 
plied from the act of speaking or publishing 
scandalous words in civil cases— the inference 
of malice aforethought which the law draws 
from the unlawful killing of another not ex- 
plained—the inference of larceny from a man 
being found in the possession of stolen goods 
and not accounting for them; and what you 
have heard in this case, the legal presumption 
of the accused knowing the order in question 
to be forged, drawn from his having passed 
another forged order of the same description, 
are among the familiar cases where a jury 
ought to and will take legal inferences, when 
not rebutted by positive testimony. The jury 
will so view it in this case, and though they 
may think that there is direct evidence of 
the intention to defraud Burke, and that he 
was actually defrauded, and the indictment 
would be sustained if it was so laid, yet it 
does not follow that there was not also an 
intention to defraud the bank. In our opin- 
ion, the facts of the case amount to an inten- 
tion to defraud both Burke and the bank; 
that the indictment would be good in law, and 
supported by the evidence, if the offence was 
said to have been done with the intent to de- 
fraud either or both, and therefore instruct 
you that the allegation of the indictment in 
this particular is sufficient in law, and made 
out by the evidence if you believe the wit- 
nesses. 

An important question on the evidence has 
arisen in this ease on which we deem it nec- 
essary to give you our opinion. It has been 
contended by the counsel for the prisoner, 
that if you shall believe that Mr. Rush was 
not present at the races, that Burke and oth- 
ers" who have sworn to his being there, and to 
his identity, are perjured if they have done 
so rashly, without knowledge, or using proper 
means of obtaining it, though they may be- 
lieve in the truth of what they attest. To 
this position we cannot assent; with all pos- 
sible respect for the private and judicial char- 
acter of the learned judge, who pronounced 
the opinion of the supreme court of this state 
in the case referred to, we feel bound to ex- 
press our decided dissent to the decision giv- 
en. The statute (5 Eliz. c. 9; 2 Huff. 549; 
3 Inst. 163) adopted in Pennsylvania in 1718 
(1 Dall. St. Laws, 143) makes it of the es- 
sence of the offence of perjury, that it be 
committed "wilfully" and "corruptly." Such 
are the very words of the law, which in our 
minds are not and cannot be taken as synon- 
ymous with "rashly" and "inconsiderately" 
swearing as the belief of the witness prompts 
him. His negligence or carelessness in com- 
ing to that 'belief or conclusion of the mind, 
without taking proper pains to enable him 
to ascertain the truth of the facts to which 
he swears, does not make his oath corrupt, 
and perjury cannot be wilful where the oath 



is according to the belief and conviction of 
the witness as to its truth. It could not be 
asserted, consistently with any legal princi- 
ple, that an indictment for wilful and cor- 
rupt perjury could be sustained, by proof of 
a witness having sworn rashly and inconsid- 
erately to what he believed to be true. The 
case in 6 Bin. 249, is supported by only one 
decision, and that in the star chamber. 3 
Inst. 166. We should be sorry to follow in 
this court the precedents of that in criminal 
prosecutions, and deem it unnecessary to ap- 
ply to their proceedings, any other remarks 
than those which fell from the greatest com- 
mon law lawyer in Westminster hall (Justice 
Yeates). "Next we are told of some pro- 
ceedings in the star chamber, a court the very 
name whereof is sufficient to blast all prece- 
dents brought from it." 4 Burrows, 2373. 

On this subject we therefore give you our 
most decided opinion, that you cannot be justi- 
fied in imputing perjury to the witnesses, who 
have sworn to the presence of Mr. Rush on 
the race ground and to his identity in court, 
unless you shall believe, not only that Rush 
was not there, and that the fact is contrary 
to their oath, but that they swore wilfully 
and corruptly, contrary to their belief of the 
truth, whether they did so, is a matter for 
you to judge. It is in our opinion of infinite 
importance in this case for you to decide with 
the utmost deliberation on this point, as we 
think the prosecution mainly turns upon it. 
If in your opinion the Burkes have commit- 
ted wilful and corrupt perjury, touching any 
thing in this case materially affecting the 
guilt or innocence of the accused, they are 
wholly unworthy of credit as to any other 
matter; a witness perjured as to one fact, 
ought not to be believed in any other. This 
we do not say to you as matter of law, for 
you may believe him in" other respects if you 
will. But if we should in any such case, 
pass sentence on a prisoner convicted on such 
evidence, it would be with great reluctance, 
and little satisfaction with our administra- 
tion of the penal justice of the union. On 
the other hand, if you should think these wit- 
nesses testified under a belief in the truth of 
their story as to Rush, you would probably 
not think it would be doing them or yourselves 
justice in disbelieving such facts of their evi- 
dence, as were not contradicted, disproved, or 
explained by the accused. If you should be- 
lieve they swore rashly and inconsiderately as 
to one material fact, it might very properly 
give such a tinge to all they said, as to induce 
you to take their relation of other facts with 
great allowance, but would not justify you in 
wholly rejecting it. In making up your opin- 
ion on this part of the ease, you must remem- 
ber that an indictment is depending against 
Mr. Rush; we would recommend to you, not 
to examine very closely into the evidence 
which bears on his presence on the race 
ground; for the purposes of this trial, it is 
better to consider that in this respect, the wit- 
nesses on the part of the United States are 
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at least mistaken, and decide on the case of 
the prisoner on that supposition. In making 
this suggestion, however, you will not con- 
sider us as expressing our opinion on the 
weight of evidence, so far as it applies to Mr. 
Rush, it is due to him and the United States 
to suspend any opinion. 

Verdict, guilty. 



Case K"o. 16,272. 

UNITED STATES v. SHELTON et al. 

[1 Brock. 517.] * 

Circuit Court, E. D. Virginia. May Term, 
1821. 

Debts Doe United States — PmouiTr — Insolv- 
ency op Partnership. 

Where a partnership firm, being indebted to 
the United States for duties, makes an assign- 
ment of all their effects for the payment of 
their debts, for .vhich the social fund is inade- 
quate, this is an act of insolvency, quoad the 
social fund, under the act of congress, which 
gives the United States the preference to oth- 
er creditors, "in all cases of insolvency:" and 
it seems, that such an assignment amounts to 
an act of general insolvency, and that the pri- 
vate property of the individual partners, will 
also be subjected tc the payment, in the first 
instance, of the debt due to the United States, 
in the event of the inadequacy of the partner- 
ship fund. 

[Cited in brief in U. S. v. Lewis, Case No. 15,- 
595.] 

[Cited in Morris v. Morris, 4 Grat. 313.] 

MARSHALL, Circuit Justice. In this ease, 
P. T. Shelton & Co., consisting of P. T. Shel- 
ton, and Walter Shelton, being indebted to the 
United States for duties, made a voluntary as- 
signment of all their effects for the payment of 
their debts. Walter Shelton, was in posses- 
sion of some estate in his private character, 
which he afterwards conveyed for the payment 
of his private debts. The United States have 
filed their bill, claiming priority out of the so- 
cial fund, and have also, in a supplemental 
bill, claimed priority out of the private fund. 
The controversy is, between the creditors un- 
der the first and last deed. Those under the 
first deed, contend that its execution was not 
an act of insolvency, inasmuch as one of the 
partners remained solvent. The creditors un- 
der the second deed insist, that the claim of 
the United States, if it can now be asserted, 
ought to be charged on the first deed. Some 
other questions have been made in the cause, 
but they are contingent questions, depending 
on the manner in which the first shall be de- 
cided. 

The act of congress gives a preference to the 
United States, "in all eases of insolvency." 
And these "shall be deemed to extend, as well 
to cases in which a debtor, not having sufficient 
property to pay all of his, or her debts, shall 
have made a voluntary assignment thereof, for 
The benefit of his, or her creditors," "as to 
eases in which an act of legal bankruptcy shall 
have been committed." 1 Story's Laws, e. 74, 

i [Reported by John W. Brockenbrough, Esq.] 



p. 465, § 5 [1 Stat. 515, c. 20]. P. T. Shelton 
& Co., executed their bond to the United 
States, as partners, for a partnership debt. In 
that character, they were the "debtor" of the 
United States. In that character, they had not 
"sufficient property to pay all their debts." In 
that character, they "made a voluntary assign- 
ment of all their property for the benefit of 
their creditors." This would, I think, have 
been "an act of legal bankruptcy," under the 
act of congress, passed afterwards on the sub- 
ject, as well as under the bankrupt laws of 
England, and would, probably, have consti- 
tuted an act of bankruptcy, under any state- 
law, which might exist at the time. Of this,, 
however, I am not certain. I cannot, there- 
fore, say positively, that the question, wheth- 
er this assignment is an act of insolvency, 
under the act of congress, derives any illus- 
tration from the reference it makes to "an act 
of legal bankruptcy;" though I am inclined 
to think it does. But be this as it may, I am 
disposed to think, that on the mere reason of 
the ease, it is a fair exposition of the words- 
of the act of congress, to consider it as an act 
of insolvency. It was an alienation of that 
whole fund, which was immediately, and in 
the first instance, chargeable with this debt. 
Had a commission of bankruptcy been sued 
out, the debt of the United States, being a 
partnership debt, would have been paid out of 
the social fund; and recourse would not have- 
been allowed against the private fund, till the 
social fund was exhausted, or shown to be 
Inadequate to the satisfaction of the debt. It 
seems to be the dictate of justice, that part- 
nership transactions should be charged in the 
first instance, on the partnership fund, and 
private transactions on the private fund, 
when there is not enough for the payment 
of all. 

I shall, therefore, direct the trustees, under 
the first deed, to pay the debt due to the 
United States, with liberty to apply to the 
court, should that fund prove insufficient. 

See a summary of the cases, decided by the 
supreme and circuit courts of the United States, 
involving the question of the priority of the 
United States, arising under the insolvent laws. 
1 Pet. Cond. R. 430, and 6 Pet. Cond. R. 603. 
See, also, a very interesting decision on the 
subject, in the case of U. S. v. Marshal of Dis- 
trict of North Carolina [Case No. 15,727.] 



Case Wo. 16,273. 

UNITED STATES v. SHEPARD. 

[1 Abb. (U. S.) 431; i 2 Chi. Leg. News, 317; 12 
Int Rev. Rec. 10.] 

District Court, E. D. Michigan. June Term, 
1870. 

Arrest op Offenders — Examination — Removal 

to Other District — Federal Courts — 

Criminal Informations. 

1. Where a motion to quash an indictment is 
founded upon the allegation that no evidence 

i [Reported by Benjamin Vaughan Abbott,. 
Esq., and here reprinted by permission.] 
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whatever of defendant's guilt was adduced in 
support of the application for a warrant for his 
arrest, the court may inquire into this allega- 
tion, and, if it is established, quash the indict- 
ment; though they cannot inquire into the 
sufficiency of such evidence, if any was pro- 
duced. 

2. A certified copy of an information filedfor 
an offense against the laws of the United 
States, without copies of some oath or affirma- 
tion to facts showing probable cause to be- 
lieve the defendant guilty, does not authorize 
issuing a warrant of arrest. 

[Cited in U. S. .. Pope, Case No. 16,069.] 

3. It is not lawful to arrest a person in one 
district, for an alleged offense against the laws 
of the United States, and remove him to an- 
other district for examination; nor can a dis- 
trict judge authorize such removal. The of- 
fender, upon being arrested, is entitled to be 
taken before the proper officer of the district 
in which the arrest is made, for examination; 
and if probable cause is not shown, or if (the 
case being bailable) he gives bail, he is entitled 
to be discharged. It is only after a commitment 
upon the results of such examination that an or- 
der can be made to remove him to the district 
in which the trial is to be had. 

[Cited in Re Alexander, Case No. 162; U. S. 

v. Haskins, Id. 15,322; U. S. v. Jacobi, 

Id. 15,460; U. S. v. Brawner, 7 Fed. 88; 

U. S. v. Reilley, 20 Fed. 46; Erwin v. U. 

S., 37 Fed. 489; U- S. v. Wallace, 46 Fed. 

571.] 
[See In re Bailey, Case No. 730.] 

4. Criminal proceedings in the courts of the 
United States are according to the course of 
the common law; except so far as has been 
otherwise provided by the constitution or acts 
of congress. They are not affeeted by the laws 
of the several states. 

[Cited in U S. v. Coppersmith, 4 Fed. 205.] 

5. Hence it is not necessary that the names 
of witnesses for the prosecution should be in- 
dorsed on the indictment or information pre- 
ferred in one of those courts; although such 
indorsement may be required by statute of the 
state. 

6. An offense against the laws of the United 
States, which is of a character not capital or 
infamous, may be prosecuted in the courts of 
the United States, by an information, accord- 
ing to the course of the common law. 

[Cited in U. S. v. Ebert, Case No. 15,019; 
U. ' S. v. Maxwell, Id. 15,750. Distin- 
guished in U. S. v. Ronzone, Id. 16,192, 
Cited in Ex parte Wilson, 114 U. S. 425, 5 
Sup. Ct. 939; U. S. v. Baugh, 1 Fed. 787.] 

7. The proper course of proceeding in issu- 
ing a criminal information explained. 

Motion to quash an indictment. In Sep- 
tember, 1869, the district-attorney filed an in- 
formation in the district court for the East- 
em district of Michigan, against G-. Shepard. 
The offense with which the accused was 
charged was the knowingly and fraudulently 
bringing into the United States certain per- 
sonal property in violation of section 4 of 
the act of July 18, 1866 (14 Stat 179); [and 
the punishment is by fine not exceeding $500, 
or imprisonment not exceeding two years. 
This may be in the penitentiary.] 2 

The defendant having been arrested upon 
this charge, and having given bail, now mov- 
ed to quash the indictment. 

2 [From 12 Int. Rev. Rec. 10.] 
27FED.CAS. — 67 



(Case No. 16,273) U. S. v. SHEPARD 

A. B. Maynard, U. S. Dist Atty. 
Alfred Russell, for defendant * 

WITHEY, District Judge. The facts ex- 
hibited as the grounds of the motion are, 
that the information upon which the govern- 
ment seeks to hold the defendant to answer 
and trial, was filed by the district-attorney 
without oath or proof of probable cause, and 
without application to or leave of court. Be- 
fore the information was filed, complaint was 
made before a commissioner at Detroit, and 
a warrant for the arrest of the accused was 
issued to the marshal of the Eastern district 
of Michigan. But the accused being absent 
from the city no arrest was made upon the 
warrant The information was then filed by 
the district-attorney, as above stated. As no 
arrest could be or was made upon the war- 
rant issued by the commissioner, the arrest 
and holding to bail rests solely on the in- 
formation. A certified copy of the informa- 
tion was taken to Chicago, when the district 
judge of the Northern district of Illinois, on 
proof of the identity of the accused, but upon 
no other evidence of probable cause than 
such copy, indorsed thereon his warrant for 
the arrest of defendant, and for his removal 
to this district for trial. 

Defendant was arrested and brought to 
this city; here he was taken before the Unit- 
ed States commissioner, waived examination, 
and gave bail for his appearance to answer 
the charge contained in the information. 

The court will consider three questions in- 
volved by the motion to quash: (1) Was the 
arrest lawful, and, if not, can the defendant 
be held to answer? (2) Is the information 
legally sufficient, the names of the witnesses 
for the prosecution not being indorsed there- 
on? (3) Can a person be held to answer for 
an offense, not capital or infamous, on an 
information filed by the law officer repre- 
senting the government? 

The first question is answered by the fourth 
constitutional amendment, which declares 
that "no warrant of arrest shall be issued but 
upon probable cause, supported by oath or 
affirmation," &c. Had there been any show- 
ing for the arrest at Chicago, supported by 
oath or affirmation, this court could not in- 
quire whether the showing was sufficient 
to justify the issuance of the warrant by 
the district judge of Illinois; but when it is 
alleged there was no showing supported by 
oath or affirmation, and the illegality of the 
warrant is made the basis for arresting all 
further proceedings in the cause, it is our 
duty to inquire whether the fact is as asserted. 

We have already stated what is proved 
here,— namely, that the certified copy of the 
warrant was all that was shown to procure 
the order of arrest. The constitution declares 
that "no warrant of arrest shall issue but 
upon probable cause," &c; the information 
is not supported by oath or affirmation; it 
follows, as a corollary, that the warrant was 
not authorized. There was no proof of proba- 
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ble cause, supported by oath or affirmation to 
justify it. Doubtless, the learned judge who 
issued the warrant, acted upon the presump- 
tion that the proceedings here had been such 
as to establish probable cause; treating the 
information as having been filed upon cause 
shown, and regarding the certified copy as 
affording the same evidence as a certified 
copy of an indictment would furnish, when 
the evidence of probable cause is presumed 
to have been given to the grand jury. It 
now turns out that the proceedings anterior 
to the issuance of the warrant, laid no founda- 
tion for the arrest, and all proceedings based 
upon such unlawful arrest must fail. 

Under, the question we have been consider- 
ing, a point was made that the warrant to re- 
move defendant from Chicago, in one district, 
to Detroit, in another district, was unau- 
thorized under the facts exhibited. The 
only act of congress upon the subject of the 
arrest and removal of offenders against the 
laws of the United States, is that of Septem- 
ber 24, 1789, § 33 (1 Stat. 91), in reference to 
removal of offenders in one district, to be 
tried in another. It is this: "If such com- 
mitment of the offender . . . shall be in 
a district other than that in which the offend- 
er is to be tried, it shall be the duty of the 
judge of that district where the delinquent 
is imprisoned seasonably to issue, and of the 
marshal of the same district to execute, a 
warrant for the removal of the offender 
... to the district in which the trial is 
had." By consulting the previous portions 
of this section, in connection with the clause 
I have read, it will appear that the warrant 
of removal is authorized only where the of- 
fender has been first arrested and committed 
for want of bail, in a bailable case. The stat- 
ute does not seem to contemplate or warrant 
removing a person from one district to an- 
other in the summary way pursued in this 
case. He is first to be taken before the prop- 
er officer, who is to examine as to the crime 
alleged against the accused. If there be not 
probable cause of his guilt, he is entitled to 
be discharged; whereas, if there be found 
reasonable cause for holding the accused to 
answer, upon tendering sufficient bail, he is 
entitled to his discharge from arrest. Only 
on failure to give bail, in a bailable case, 
can he be committed. 

Defendant was at liberty in the city of Chi- 
cago; was arrested and immediately re- 
moved to Detroit, without opportunity to con- 
front the charge at the place of his arrest. 
We are at a loss to understand how the de- 
fendant could thus be dealt with under the 
statute. Suppose defendant had been a resi- 
dent of Galveston, in Texas, or San Francisco, 
in California, instead of Chicago, and was 
thus arrested and summarily removed nearly 
across the continent, before having the oppor- 
tunity of meeting the charge on which he 
was arrested. We will suppose, when ex- 
amined here, before the proper officer upon 
the charge, it should turn out that the charge 



is not sustained. Does not this plainly illus- 
trate the wrong and injury which may be 
done to a citizen under such forms of legal 
proceedings? We regard the removal as hav- 
ing been wholly without the authority of law. 

In reference to the second question, we re- 
mark that state laws do not control in crim- 
inal proceedings in the United States courts, 
either in the mode or form of charging the 
offense, in the rules of evidence, or in the 
manner of conducting the trial. On the con- 
trary, the proceedings throughout are accord- 
ing to the course of the common law, except 
so far as has been otherwise provided by the 
laws of congress or by constitutional provi- 
sion. U. S. v. Reid, 12 How. [53 U. SJ 365. 
It was not required by the common law that 
the names of witnesses for the prosecution 
should be indorsed on the indictment or in- 
formation, and there is no act of congress re- 
quiring it. In treason a list of the govern- 
ment witnesses is to be furnished to the ac- 
cused. The Michigan statute does require 
the names to be indorsed on the indictment; 
but if the state statute governed our pro- 
ceedings we should regard this provision as 
directory, and the omission as not affecting 
the validity of the indictment or informa- 
tion. 

The other question to be considered pre- 
sents an interesting inquiry. We have said 
the common law governs in criminal cases 
in the United States courts; hence the ques- 
tion whether the accused can be held to an- 
swer to a criminal information must be solv- 
ed' by determining, first, what is the common 
law on that subject; and second, what modi- 
fications have been effected through the laws 
of congress or the constitution. The Eng- 
lish system of jurisprudence brought by our 
ancestors as the common law, and those 
statutes of parliament applicable to the situ- 
ation of the colonies, which extended to 
them and were adopted by usage or acts of 
assembly, have been by the United States 
courts held to be the common law of this 
country. Patterson v. Winn, 5 Pet. [30 U. S.] 
241; Bains r. The James and Catherine [Case 
No. 756]. 

At the time of the revolution and of the 
adoption of the constitution, it was the prac- 
tice in the court of king's bench for the 
king's attorney -general to file informations 
in the name and behalf of the king, in a 
class of eases not above the grade of misde- 
meanors, without any previous showing to 
the court, but in the discretion of that offi- 
cer. This discretion was not, however, ex- 
ercised, except in cases where the offense 
tended to disturb or endanger the king's gov- 
ernment, or to molest him in the regular dis- 
charge of his royal functions, and where de- 
lay would be dangerous. 

There was another class of offenses of the 
same grade, which could be proceeded 
against by information filed by the master 
of the crown office— a person appointed as 
the king's attorney to prosecute in behalf 
of the public, on complaint made by a sub- 
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ject or by a common informer. This officer 
could not substitute an information for the 
indictment of a grand jury, unless upon a 
showing and leave of court. The practice 
was to present affidavits of the offense, and 
move the court for a rule on the accused to 
show cause, and if the affidavits were not 
sufficiently answered leave was granted to 
file a criminal information in cases below the 
degree of felony. 4 Bl. Gomm. 30S, 309, 311; 
1 Chit. Or. Law, 845, 846, 849, 856. 

Now what changes have been produced by 
the constitution or laws of the United States, 
affecting the practice in form or substance, 
so far as regards the question at bar? Con- 
gress has passed no law on the subject, and 
the only constitutional provision .affecting 
the question is the fifth amendment, pro- 
posed the same year that the original instru- 
ment went into operation— 1789. It declares: 
"No person shall be held to answer for a cap- 
ital or otherwise infamous crime, unless up- 
on a presentment or indictment of a grand 

jury," &c. 

Congress by proposing, and the states by 
ratifying that amendment, left all offenses 
not capital or infamous to be prosecuted by 
information or by indictment, as the circum- 
stances of each case should seem to require, , 
and as the common law would sanction. In- 
deed, this constitutional provision produced 
no change in the practice or law, except, 
perhaps, as regards a class of misdemeanors 
regarded as infamous crimes, and which 
might, before the amendment, be prosecuted 
by information. The amendment, however, 
fixed the matter, beyond the power of con- 
gress or the courts to alter the course of pro- 
ceeding in" bringing forward a charge of 
crime, in the class of cases embraced by the 
provision. 

"We regard the converse of the fifth amend- 
ment to be that persons may be held to an- 
swer for crimes other than such as are cap- 
ital or infamous, upon information or indict- 
ment, according to the course of the com- 
mon law. We have examined all the cases 
referred to by counsel, and find no well con- 
sidered decision which conflicts with the 
views we have expressed, and therefore we 
conclude that, so far as the question rests on 
the common law, it is the right of the gov- 
ernment, by its proper law officer, the dis- 
trict-attorney, to charge offenses against in- 
dividuals through the forms and mode of 
informations. 

There are, however, two considerations 
growing out of this subject, to which we 
should allude to give a proper understand- 
ing of our full views. It was said on the 
argument that the usage since the organiza- 
tion of the United States courts, has been 
to present offenders, in all classes of crim- 
inal cases, only through the instrumentality 
of a grand jury by indictment. If the prac- 
tice of prosecuting by criminal information 
has fallen into disuse for eighty years, it 
certainly presents a strong reason for urging 
that such proceeding has become obsolete. 



Our reply, however, is, that the fifth amend- 
ment, adopted almost at the start of the 
government under our present constitution, 
recognized the right to pursue the common 
law course by criminal information, in all 
but capital and infamous crimes. And if 
such rights existed then, not only at com- 
mon law, but by clear implication in the fifth 
amendment, as we have shown, then, even 
though such right has been in abeyance for 
eighty years, there has been no abrogation 
of the power of the government to assert 
that right, particularly as the courts do not 
seem to have refused, by any well consid- 
ered case, 'the exercise of such right, though 
we find some intimations by the courts ad- 
verse to its exercise. 

The other consideration concerns the nec- 
essary preliminary steps before the right to 
file a criminal information can be asserted. 
We incline to the opinion and hold that there 
must first be a complaint, supported by oath 
or affirmation showing probable cause, fol- 
lowed by an arrest and examination, agree- 
ably to section 33 of the act of September 
24. 1789. 

if the accused is held to bail or committed, 
the district-attorney, on filing the magis- 
trate's or commissioner's return, with the 
proofs, will have leave to file a criminal in- 
formation. 

This course would seem as nearly adapted 
to the method of procedure in these courts, 
and to our laws, as any thing which sug- 
gests itself. It would certainly be quite for- 
eign to any known practice in the United 
States courts to pursue the English practice 
of requiring a rule for the accused to show 
cause before the court, and there contest the 
question whether the evidence justified pla- 
cing him upon trial. 

The right of the accused to contest the 
probable cause shown by the prosecution is 
secured to him on his examination before 
the commissioner or magistrate, under the 
complaint on which he was arrested. 

We ought, perhaps, to remark that the po- 
sition assumed by the defendant's attorney, 
that the charge in this case involves a fel- 
ony, is not sustained. The fact that the ac- 
cused is liable on conviction to be imprisoned 
in the penitentiary does not determine the 
offense to be a felony. On the contrary, a 
felony at common law embraces only such 
crimes as are punished capitally. _>or is it 
an infamous crime; for if the defendant 
should be convicted on such charge it would 
not render him incompetent to testify as a 
witness, as would be the result if it were a 
crimen falsi. Neither does the charge nec- 
essarily involve perjury— which would be a 
crimen falsi, and infamous. 

The information in this case, as we have 
shown, was filed without right or authority. 
The arrest and holding to bail were also un- 
authorized; and for both grounds the eourt 
must refuse to hold the accused to answer. 

Motion granted. 
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UNITED STATES v. SHEPHERD. 

[1 Hughes, 520.] i 

Circuit Court, E. D. Virginia. April 13, 1875. 

Crimes under National Bask Laws— Felonies 

— Misdemeanors — Trial in Absence 

of Accused. 

1. Under the Revision of 1874, that clause 
of section 59, c. 106, of the act of congress of 
3d June, 1864 [13 Stat. 117], relating to the 
national banks, which makes the offence it cre- 
ates a felony, is repealed, and an indictment 
charging such an offence need not charge that 
it was feloniously committed. 

2. There are no crimes against the United 
States which are felonies by virtue of the com- 
mon law, except such as may be committed on 
the high seas, or in the places in the states 
which are under the exclusive jurisdiction of 
the United States. 

[Cited in U. S. v. Coppersmith, 4 Fed. 205.] 

3. Except offences committed on the high 
seas or in such places, there are no felonies 
against the United States, cognizable by courts 
of the United States, except those which are 
expressly made such by act of congress. 

[Cited in U. S. v. Coppersmith, 4 Fed. 205.] 

4. Trials for misdemeanors may be had after 
service of summons upon the accused, without 
the actual presence of the accused in court, es- 
pecially if he is represented by counsel, cer- 
tainly in the state of Virginia. 

[Cited in U. S. v. Coppersmith, 4 Fed. 207.] 

5. The verdict of guilty upon an indictment 
for misdemeanor may be rendered by a jurv 
in the absence of the accused, if his counsel 
be present; and when so rendered, judgment 
will not be arrested. 

The indictment [G. A. Shepherd] was for 
attempting to pass a falsely altered note of 
the national currency, knowing it to be false- 
ly altered, in violation of the 5145th section 
of the Revised Statutes, which declares, as to 
this offence, that "every person who at- 
tempts to pass any falsely altered circulating 
note purporting to have been issued by any 
banking association authorized under the 
laws of the United States, knowing the same 
to be falsely altered, shall be imprisoned at 
hard labor not less than five years nor more 
than fifteen years, and fined not more than 
one thousand dollars." The act of congress 
passed in 1864, from which this section is 
taken, contained a clause declaring that such 
a person shall be deemed and adjudged guil- 
ty of felony and shall be imprisoned, etc., but 
this clause is omitted in the revision of 1S74. 
The note was falsely raised from a one dol- 
lar to a ten dollar note. The case was tried 
on the 8th of April, and given to the jury, 
and on the 9th, the jury found a verdict of 
guilty, but brought in their verdict at a late 
hour of the day, after the prisoner had been 
taken to jail. ' ud. he was present only by 
counsel. Before finding the verdict, the jury 

i [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 



had been in deliberation for thirty hours, and 
a few hours before rendering their verdict, 
had come into court and asked instructions 
on parts of the case which are adverted to in 
the opinion of the judge. 
■ Immediately on the rendering of the ver- 
dict the prisoner's counsel moved in arrest of 
judgment, ana for a new trial. The grounds 
of these motions were: 1st That this was 
by law a felony and the indictment did not 
charge that the prisoner "feloniously" at- 
tempted to pass the falsely altered note, and 
should be quashed. 2d. That whether a fel- 
ony, or a misdemeanor, punishable by an im- 
prisonment, which the court might fix for 
fifteen years, the prisoner ought to have been 
allowed the privilege of being present when 
the verdict was rendered; and that, having 
been held in jail at the time by the United 
States, the verdict ought to be set aside. 3d. 
That the verdict ought also to be set aside- 
because it was contrary to the law and the 
evidence. 

HUGHES, District Judge. The court over- 
rules the first objection. The repealing chap- 
ters at the end of the Revised Statutes of the 
United States of 1S74, repeal all former acts 
of congress, "any portion of which is em- 
braced in the revision." The revision there- 
fore repeals that part of section 59 of chap- 
ter 106 of the act of 1S64, relating to the na- 
tional banks, which makes the offence named 
a "felony." Not being a felony, of course the 
offence should not have been charged as hav- 
ing been "feloniously" committed. Except 
those committed on the high seas and within 
the forts, arsenals, and other peaces exclu- 
sively within the jurisdiction of the United 
States, and except high treason, there are no 
common law offences against the United 
States; and all crimes are statutory. There 
are therefore no felonies against the United 
States except those expressly declared to be 
such by act of congress. It has not been the 
policy of congress to multiply felonies; com- 
paratively few offences are declared to be 
felonies. As a general rule, offences against 
the United States are misdemeanors punish- 
able by imprisonment, by fine and imprison- 
ment, by fine or imprisonment, or by fine 
alone. If punishable by fine alone, the of- 
fenders may be proceeded against by indict- 
ment for the fine or by action of debt for the 
penalty. Therefore a very large number of 
offences against the United States may be 
tried in the absence of the accused, if his 
counsel be present. 

The court also overrules the second objec- 
tion. Thp eases cited by prisoner's counsel 
only go to the extent of ruling that verdicts 
in trials for felony must be rendered in the 
presence of the prisoner. They do not inval- 
idate verdicts rendered in the absence of the 
accused in cases of misdemeanor. This ex- 
ception in respect to misdemeanors has not 
been made merely because in misdemeanor 
trials the accused is usually on bail, and if 
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absent, is voluntarily so. The eases make no 
distinction in such trials between those in 
which the accused is on bail, and those in 
which he is not. The Code of Virginia (page 
1243, e. 201, § 25) allows the trial of misde- 
meanor to proceed, provided a summons has 
been served, whether a capias has been re- 
turned, executed, or not executed, and wheth- 
er the accused be present in person or not. 
In such matters the practice in the courts 
of the state, furnishes the rule of practice in 
this court. The old formula of the common 
law practice, requiring the clerk when the 
jury appeared with their verdict, to say: 
"Gentlemen of the jury, look upon the pris- 
oner and hearken unto your verdict," orig- 
inated at a time when the penal code of Eng- 
land was a very bloody one, and denounced 
capital punishment for the most trivial of- 
fences; when the pleadings even in criminal 
prosecutions were written in a foreign lan- 
guage, and 'when prisoners were not allowed 
the advice and assistance of counsel. The 
barbarities of criminal justice were then so 
gross, that great and humane judges availed 
themselves of the most technical irregulari- 
ties in the pleadings and proceedings as an 
excuse for discharging prisoners standing 
dumb and helpless before them, and threat- 
ened with the most awful punishment for the 
most venial offences. But the penal code 
has in modern times been stripped of its bar- 
barities; penalties are apportioned in degree 
to the crimes which they are intended to pre- 
vent; prisoners enjoy the assistance of coun- 
sel, and are provided with opportunity and 
means of full and complete defence. All 
proceedings are conducted in the venacular 
of the country and of the accused, unless he 
be a foreigner, in which case they are hu- 
manely interpreted to him. The old techni- 
calities of the criminal practice have been 
gradually discarded, as the necessity for 
them decreased, and finally ceased; and now, 
the rules of the criminal practice are as little 
arbitrary and technical, and as reasonable 
and just as they are in civil proceedings. The 
prisoner at bar was ably defended at every 
stage of the trial, and though he was not per- 
sonally present when the verdict was render- 
ed, both of his counsel were. They did not 
ask that he should be brought in; they mov- 
ed instanter for an arrest of judgment and a 
new trial, and did all that the prisoner could 
have done or demanded if he had been pres- 
ent in person. The second objection is there- 
fore overruled. 

3d. The prisoner's counsel also make sev- 
eral objections to the verdict, as contrary to 
the law and evidence of the ease: (1st.) One 
is, that it was not proved beyond doubt that 
the accused knew that the note was falsely 
altered when he attempted to pass it. (2d.) 
Another is, that a confession made to the ar- 
resting officers at a considerable interval of 
time after the arrest, was given in evidence, 
so as to have an effect upon the views of the 
jury, in spite of the instructions of the court, 



that they should not be regarded. (3d.) Still 
another objection is, that the extraordinary 
length of time during which the jury were 
in deliberation, indicated that they were 
doubtful of the guilt of the prisoner. 

(1) It is true that there was not much pos- 
itive proof that the prisoner knew that the 
note was falsely altered. This knowledge 
on his part was inferred in part from circum- 
stances; but these were such as could leave 
no doubt on the mind of the jury of the guilty 
knowledge. The alteration of the note, 
though skilfully enough done to escape notice 
in the hurry of business, was so perceptible 
when once suspected, that the prisoner could 
not but have known it when he attempted to 
pass it The appearance of the note was of 
itself conclusive of the fact of guilty knowl- 
edge, in any attempt to pass it in broad day- 
light, after it had been examined by the 
holder. 

(2) The court positively instructed the jury 
that confessions elicited by an officer from a 
prisoner while in duress and alarm, and 
without warning as to the use that would be 
made of them, were not evidence. I cannot 
infer in the present case, that the jury disre- 
garded this instruction. A similar admission 
to that afterwards made to the officer was 
made by the prisoner when arrested in -the 
presence of the person to whom he offered 
the note, and was evidence as a part of the 
res gestae. 

(3) My own understanding is that the jury 
were held a long time in doubt by the misap- 
prehension that the attempt to pass the note 
was not an offence, and that the prisoner 
could only be convicted in the event that he 
actually passed it. After they were instruct- 
ed by the court that the law made the at- 
tempt to pass, an offence, as well as the pass- 
ing, and that the indictment charged the at- 
tempt, the jury were but a short time in de- 
liberation. 

I do not, therefore, think the case is one in 
which it would be proper to set aside the ver- 
dict and to award a new trial. It is, indeed, 
emphatically a ease in which neither jury nor 
court can give relief. It is the case of a young 
man of good character, reputable connections, 
industriously engaged in making an honest 
livelihood, who is cheated on a railroad train, 
probably in the night-time, by some swindler, 
into receiving a spurious bank note, and who 
on discovering his misfortune, endeavors to 
get rid of the note the next morning in mar- 
ket by victimizing somebody else, who fails 
in the attempt, and is arrested and brought 
to trial for a first offence against the law, 
committed in an evil moment, without due 
reflection upon the nature and consequences 
of his act It is a strong case for an appeal 
to executive clemency, but one in which nei- 
ther the jury nor the court have a right or the 
power to exercise the high function of pardon. 

The most that the court can do is, to sus- 
pend the sentence, so as to allow the friends 
of this young man to make appeal to the 
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president foi a pardon, which I hope will be 
granted him. Sentence will be suspended 
until the 20th instant. 
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UNITED STATES v. SHEREBECK. 

[Hoff. Dec. 11.] 

District Court. N. D. California. Dec 5, 1859. 

Construction of Foreign Statutes — Mexican 

Lakd Grants— Pueblo Lands — Authority of 

Prefect — Evidence — Recitation in Grant. 

[1. In the absence of any judicial decision 
determining the construction and effect of a 
foreign statute, the practical interpretation 
given to it by those whose duty it was to ap- 
ply and administer it affords the best means 
of ascertaining its true construction; and such 
construction will be followed, unless it be clear 
that such officers have misinterpreted it.] 

[2. Mexican prefects in California had pow- 
er, under the 77th artiele of the organic law of 
1837, to grant the common lands of a pueblo.] 

[3. In a grant of pueblo lands by the pre- 
fect, a mention of the land granted as "within 
the demarkation" of the pueblo affords pre- 
sumptive proof, in the absence of opposing evi- 
dence, that the land was so situated, and that 
the officer acted within the limits of his au- 
thority.] 

HOFFMAN, District Judge. The claim in 
this case is for S00 varas of land on Rincon 
Point, in this city, alleged to have been 
granted to the claimant by Manuel Castro, 
prefect of the Second district of California. 
It was rejected by the board for want of 
evidence that the land was part of the com- 
mon lands of the pueblo of Yerba Buena. 
The same tribunal, in the subsequent case 
of City of San Francisco v. U. S., confirmed 
the claim of the city to certain lands within 
boundaries mentioned in their decree. In 
this decision the United States have ac- 
quiesced by dismissing the appeal that had 
been taken to this court. [Unreported.] 

It is not disputed that the land claimed 
in this case is within the demarkation of the 
pueblo of Yerba Buena, as ascertained by 
the decision in question. But as that case 
was between other parties, the point cannot 
be considered as res ad judicata in this; nor 
can the evidence on which that decision was 
based be regarded, for it has not been, by 
stipulation or otherwise, introduced in this 
cause. 

The case now before the court must be 
determined on the evidence contained, in the 
record above. No additional testimony has 
been taken in this court by either party. No 
argument has been made or brief filed on the 
part of the United States, and the case is 
submitted without the statement of any ob- 
jection as to its validity, except that con- 
tained in the brief opinion of the board, and 
which relates solely to the defect of proof 
on a point which has since been thoroughly 
investigated and determined. It is to be re- 
gretted that in a case of so great importance 
the court is left to determine questions of 



law without argument from both sides, and 
to decide questions of fact which it would 
seem could be ascertained with entire cer- 
tainty merely by a preponderance of testi- 
mony. The cause was submitted to the 
court on the 26th of August, 1857, on briefs 
to be filed. The claimants have frequently 
called the attention of the court to the case, 
and they have a right to insist that a deci- 
sion be rendered. I, therefore, proceed to 
decide it on the evidence before me. 

The claimant has produced the grant made 
to him by the prefect, and an expediente 
containing the petition of Sherrebeck, dated 
November 24, 1845, the marginal order of 
reference of the prefect, and the "informe" 
of the local authority; also a letter signed 
"Pedorena," addressed to the prefect, and 
inclosing a sketch, and giving other informa- 
tion as to the place where Sherrebeck was 
soliciting. This letter is dated November 
20, 1845, and the reply of the prefect, dated 
November 21, addressed to Sherrebeck, is 
also produced, in which he tells him that 
he can make his petition in conformity with 
this letter and disefio, as he, the prefect, 
could not properly draw up the petition as 
requested by Pedorena. The petition seems 
accordingly to have been drawn up three 
days afterwards, and the grant issued on 
the 5th December of the same year. The 
genuineness of the signatures to all these 
documents is proved by the testimony of the 
prefect himself and other witnesses. It does 
not appear from the transcript of the evi- 
dence before the board that any attempt to 
impeach their authenticity was made by 
the United States, nor is there any doubt on 
the subject any where suggested. The title 
papers must therefore be considered as gain- 
ed*. 

Assuming them to be so, two questions 
are presented: (1) Had the prefect author- 
ity to grant the common lands of a pueblo? 
(2) Were these lands part of the common 
lands of the pueblo of Yerba Buena? The 
power of the prefect to grant the common' 
lands of the towns is claimed to be derived 
from the 77th artiele of the organic law of 
1S37. This article is as follows: "They 
(the prefects) shall regulate (arreglaran) 
and conformably to the laws, the distribu- 
tion (separtimiento) of the common lands 
(terrenos communes) in the towns ipueblos) 
of the district where there is no litigation 
pending in the tribunals respecting them, re- 
serving to the parties their right of appeal 
to the governor, who, without further re- 
course, will decide the matter as may be 
proper, with the concurrence of the depart- 
mental junta." In the case of Lanos v. U. S., 
the construction of this article was con- 
sidered by the board of commissioners, and 
it was decided that it conferred upon the 
prefects the power of granting the common 
lands. In the opinion delivered by Mr. 
Commissioner Thompson, the objections to 
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this construction, and the reasons for adopt- 
ing it, are stated with his usual force and 
perspicuity. It was contended that the au- 
thority to "regulate" ("arreglar") did not im- 
part an authority to grant, but merely a 
right to prescribe rules by which the dis- 
tribution should be governed. This objec- 
tion Mr. Commissioner Thompson admits 
would undoubtedly be correct if the word 
stood alone in the sentence, but he consid- 
ers that the context indicates that the word 
was used in its technical sense, and that it 
means "to adjust the administration of 
provinces,— to enact laws for them." The 
subject which the prefect is empowered to 
regulate (arreglar) is the distribution ("se- 
partimiento") of the common lands, which, he 
observes, is the word generally used to sig- 
nify the granting of such lands. The pre- 
fect is further empowered to regulate this 
distribution executively ("gubain ativamen- 
te"). It appears from the provision of the 
organic law of March, 1S30, that almost the 
same powers, functions, and duties were at- 
tributed to the governors and the prefects 
within their respective spheres, and the lat- 
ter officers seem to have possessed, within 
their districts and over the matters commit- 
ted to them, an authority nearly identical 
with that of the governor within his own 
department They were, of course, subordi- 
nate to and under the control of the gover- 
nor, but the nature of their functions was 
similar. When, therefore, the power to reg- 
ulate the distribution of lands in the towns 
"gubernatively" is given to the prefect, it 
may justly be presumed that it is intended 
to confer on him the same authority with 
regard to those lands which the governor 
exercised over the department at large. 

It was for these reasons that the board 
adopted the construction of the article which 
has been mentioned. I am much impressed 
with their force. They do not seem to me, 
however, entirely conclusive. It will be ob- 
served that the power of the prefects to 
regulate the distribution of lands, is limited 
to cases "where there is no litigation pend- 
ing in the tribunals respecting them." This 
limitation or exception would seem to indi- 
cate rather an authority to settle disputes 
between the vecinos of the pueblo as to 
their occupation, than a power to grant them 
as property. To enable the inhabitants of 
a pueblo to avail themselves of the common 
lands of the pueblo in any other way than 
by pasturing cattle upon them in common, 
and procuring wood, etc., from them, it 
would obviously be necessary that an allot- 
ment of portions of them for the temporary 
but exclusive use of individuals should be 
made, for the purposes of cultivation. Un- 
less such a distribution were made, it is not 
to be supposed that the necessary labor 
would be undergone by a few for the bene- 
fit of all. It was necessary, then, to secure 
to him who sowed the right of reaping; and 
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in this way various allotments would be 
made, and lands distributed among the veci- 
nos. 

It may, therefore, have been intended by 
the law to give the prefects the power of 
regulating this distribution, and for this pur- 
pose the exception of cases pending before 
the tribunals is natural and proper. The 
succeeding clause reserves to the parties 
their right of appeal to the governor, etc. 
It will be noticed that this right is not re- 
served to the "party interested," the usual 
phrase applied to a person soliciting a grant, 
but to the "parties," indicating, it would 
seem, two disputants; and the right reserv- 
ed is not the right of presenting petitions 
for land to the governor, but the right of 
appeal to him; seeming to indicate that the 
matter appealed from was to be a quasi ju- 
dicial determination. On this appeal the 
law directs that the governor "shall decide 
the matter as may be proper, with the con- 
currence of the departmental junta." The 
law does not direct him "to accede or not to 
the petition," or to "determine upon the so- 
licitation," or use, with regard to his action, 
the phraseology employed with reference to 
an application for a grant, but it directs him 
to "decide the matter with the concurrence of 
the junta"; thus again seeming to indicate a 
proceeding, like an appeal to the king in 
council for the determination of a dispute, 
rather than an application for a 'gratuitous 
concession of land. If, then, this were a 
solitary instance of the assumption of the 
granting power by a prefect, I should be in- 
clined to hold, notwithstanding my great re- 
spect for the opinion of the board on the 
subject, that the law of 1837 did not confer 
the power claimed. But it appears that the 
authority in question has been exercised by 
.the prefects on various occasions. Nor have 
the rights attempted to be conferred by them 
even, so far as we can ascertain, been dis- 
puted. They appear to have been generally 
acquiesced in by adjoining proprietors, and 
even expressly recognized by the depart- 
mental authorities. In the absence of any 
judicial decisions which determine the con- 
struction and effect of a foreign law, the 
practical interpretation given to it by those 
whose duty it was to apply and administer 
it affords the best means of ascertaining its 
true meaning. Unless, therefore, it be clear 
that the officers charged with its administra- 
tion have misconstrued it, a foreign court, 
with necessarily an imperfect acquaintance 
with the subject, ought to be slow to sub- 
stitute its own construction of the law for 
that of the government which established 
it, or to declare that powers frequently ex- 
ercised and generally acquiesced in were 
usurped. No objection on this point has 
been made by the United States, and in the 
face of the opinion of the board, and the 
practice of the former government, I do not 
feel that certainty that the construction I 
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feel inclined to adopt is the correct one, 
which would justify me in deciding that the 
prefect was mistaken as to the nature and 
extent of his powers. 

2. The evidence that the land granted in 
this case was part of the common lands of 
Yerba Buena is contained in the two depo- 
sitions of Castro, the prefect, and in the ex- 
pediente. Manuel Castro swears that the 
lands granted by him to Sherreback, as also 
those granted to Presentaeion Miranda de 
Ridley, were within the demarkation of Yer- 
ba Buena; that he was informed that the 
limit of Yerba to the south was a line drawn 
to the south of Rincon Point, across the 
estero and eienga or swamp, in a westerly 
direction to the Mission road; that all the 
citizens recognized the lands lying to the 
north of this line as belonging to Yerba 
Buena; that the judges reported to the 
same effect, and the line was established by 
custom. By the expediente it appears that 
the petition of Sherrebeck was referred to 
the "chief local authority" of Yerba Buena 
for the usual "informe." This official re- 
ported that "in the opinion of this juzgade, 
only land upon which to build a house and 
corral, and to plant, should be granted to 
him." The prefect accordingly grants him 
el Rincon, embraced within the demarka- 
tion of Yerba Buena to the extent of 800 
raras square, and subjected him to the pay- 
ment of the tax which might be assessed to 
him by the most excellent departmental as- 
sembly. In the grant the prefect recites 
that it is made in virtue of the power vested 
in him by the law of the 20th March, 1837, 
the provisions of which have been consider- 
ed in a former part of this opinion. The pro- 
visions of that law give, as we have seen, 
authority to the prefect to regulate the dis- 
tribution of the common lands of the pueb- 
los, and the reference to it in the grant, and 
the mention of the land granted as "with- 
in the demarkation of Yerba Buena," afford, 
in the absence of opposing testimony, pre- 
sumptive proof that the land was so situ- 
ated, and that the officer acted within the 
limits of his authority. 

In the case of U. S. v. Reading [IS 1 How. 
(59 U. S.) 1], the supreme court held the re- 
cital in the grant, that the grantee was a 
citizen by naturalization, to be satisfactory 
evidence of the fact. So in this case the re- 
cital that the land is within the demarka- 
tion of Yerba Buena, and a reference to a 
law giving power to the prefect to regulate 
the distribution of the common lands of 
pueblos, as the source of his authority to 
make the grant in question, ought to be re- 
ceived as evidence of the fact. Castro him- 
self testifies to the same effect, and states 
positively that the land granted to Sherre- 
beck was within the demarkation of Yerba 
Buena. Upon the whole, I think that, with- 
out reference to the evidence of the decision 
of the case of City of San Francisco v. U. 
S. lunreported], and looking alone to the evi- 
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dence in this record, I am compelled to pre- 
sume that the land granted was within the 
limits of the pueblo of San Francisco. 

With respect to the occupation and culti- 
vation of the land there is some conflict of 
testimony. On the part of the United 
States two witnesses have testified that they 
never saw any occupation or cultivation. 
On the part of the claimants several wit- 
nesses testify that a house was built, and a 
considerable part of the land cultivated, in 
184o or 1846. Obliged, as I am, to decide the 
case upon the evidence submitted, I have no 
alternative but to determine that the pre- 
ponderance of testimony is on the side of 
the claimant. If the fact be otherwise than 
as testified to by them, it would have been 
easy for the United States to have estab- 
lished it. The condition of Rincon Point, 
and the existence of a house, with a con- 
siderable cultivation around it, on that point, 
at so recent a period as the years 1S45 and 
1846, could have been shown, it would seem, 
beyond all room for doubt. But, as before 
observed, no testimony whatever has been 
taken by the United States since January, 
1846, when the transcript was filed in this 
court. No objection to the claim, for want 
of occupation and cultivation, is noticed in 
the opinion of the board, nor is any objec- 
tion, whatsoever, to its validity, taken by 
the United States in this court Under the 
evidence before me, I do not feel warranted 
to declare that the claim in this case has 
been forfeited by abandonment. 

With respect to the location of the land, 
the testimony shows that in 1846, the al- 
calde of Yerba Buena pointed out to Sherre- 
beck, on the place called "El Rincon," the 
boundaries of the tract He directed him to 
measure 400 varas in four different ways 
from an oak tree in the centre of the land, 
and the situation of which is identified by 
the witnesses. It was at the foot, or near 
this oak tree, that as testified by the wit- 
nesses, the house of Sherrebeck was placed. 
Sanchez testifies that when he pointed out 
this tree as the place from which to begin 
the measurement, there was a brush house 
there, and that afterwards Sherrebeck built 
a log house, into which he was putting the 
windows, when the witness was on the point 
in 1846. There can be no doubt, therefore, 
if this testimony is to be believed, as to the 
precise location of the 800 varas granted to 
Sherrebeck, or, rather, of the land which he 
was authorized to occupy and cultivate un- 
der his grant. 



Since the above was written, the testi- 
mony in the ease of City of San Francisco 
v. U. S. [Case No. 12,316], has been filed by 
consent in this cause. I do not understand 
it to be disputed that that testimony estab- 
lishes the existence of the pueblo of San 
Francisco, at the date of the grant in this 
ease, or that the land granted was within 
the demarkation of the pueblo. 



£27 Fed. Cas. page 1065] 



(Case No. 16,278) U. S. v. SHIVE 



Case Wo. 16,276. 

UNITED STATES v. SHERIFF OF 
CHARLESTON. 

[Bee, 196.] i 

District Court, D. South Carolina. March 23, 
1803. 



Revenue Laws — Insolvency ■ 
United States. 



■ Priority of 



The revenue laws of the U. States give a 
preference over other creditors in several 
cases; but must not be so construed as to de- 
stroy a prior legal lien. 

[Cited in Re Hambright, Case No. 5,973.] 

The United States have obtained judgment 
And execution against the late collector of this 
port, for a debt incurred after the passing of 
the act of congress of 3d March, 1797 (3 Fol- 
well's Laws, 423 [1 Stat 515]). 

It appears that a citizen of this state has a 
previous lien by judgment and execution in 
the state court. The sheriff has proceeded by 
virtue of that execution, to levy on the prop- 
erty so bound; and this suit is brought to stop 
the sale: to this a demurrer is filed. 

BEE, District Judge. The single question 
is, whether, under the 5th section of the 
above mentioned act of congress, the United 
States have a preference or not. 

The cases in which that preference is estab- 
lished are: 1st. Property in the hands of ex- 
ecutors. 2d. Where assignments of property 
are made. 3d. In cases of attachment, 4th. 
In cases of bankruptcy. 

The first act that contemplates any prefer- 
ence in favour of the United States was pass- 
ed 4th August, 1790 [1 Stat. 145]. The 45th 
■section provides that in cases of insolvency, 
or where an estate in the hands of executors 
or administrators is insufficient to pay all the 
debts of the deceased, bonds to the United 
States for securing payment of duties shall 
be first satisfied. The next law on the sub- 
ject was passed 2d May, 1792 [1 Stat. 263], 
and provides in section 18, that where sure- 
ties pay such bonds, they shall be entitled to 
the same preference that the United States 
would have had. The act of 3d March, 1797, 
provides that no voluntary assignment of his 
property by a debtor of the United States, 
nor any attachment of said property nor act 
■of bankruptcy, shall prevent the United States 
from being first paid what may be due to 
them. The same provision is contained in the 
last revenue act, — 1 Folwell's Laws, 387 
[1 Stat. 627]. I cannot find that these acts 
•do in any manner comprehend the present 
case. There is not a syllable in either of 
them that can be fairly construed to divest 
a prior legal lien. I am, therefore, of opinion, 
that this demurrer must be sustained, and the 
-suit dismissed. 



i [Reported by Hon. Thomas Bee, District 
Judge.] 



Case Wo. 16,277. 

UNITED STATES v. SHERLOCK et aL 

[18 Int. Rev. Rec. 5.] 

Circuit Court, S. D. Ohio. 1873. 

Surveyors of Customs — Commissions on 
Moneys. 

[A surveyor of customs is entitled to com- 
missions on moneys paid to him for the treas- 
ury department, but not on moneys, already in 
the treasury, which are transferred to him 
from other places of deposit.] 

This was an action brought upon the bond 
of T. Jefferson Sherlock, as surveyor of cus- 
toms, and designated depositary at Cincin- 
nati, Ohio, for the amount of a balance stat- 
ed against him by the treasury department. 
He claimed in defence that he was entitled 
to an additional allowance for commissions 
upon deposits to the credit of pension agents 
and other disbursing officers. 

Warner M. Bateman, U. S. Atty. 
Stanley Matthews, for defendants. 

Before SWAYNE, Circuit Justice, and EM- 
MONS, Circuit Judge, and SWING-, District 
.Judge. 

SWAYNE, Circuit Justice. The court held 
that he was entitled to commissions only 
upon moneys paid to him for the use of the 
treasury department, and was not entitled 
to commissions upon funds already in the 
treasury, although transferred to him from 
other places of deposit, as was the case with 
funds held by him to the credit of disbursing 
officers. 



Case No. 16,278. 

UNITED STATES v. SHIVE. 

[Baldw. 510.] i 

Circuit Court, E. D. Pennsylvania. Oct. Term, 
1S32. 

Continuance — Forgery — Peremptory Chal- 
lenges—Constitutionality of Laws — 
Province of Jury. 

1. It is no cause for a continuance that de- 
fendant has not been furnished with a copy of 
the indictment, and a list of the jurors, if he 
has not applied for them. 

2. In an indictment for forgery, defendant 
has no right to peremptory challenges. 

3. The constitutionality of the charter of the 
Bank of the United States is not a proper sub- 
ject for the consideration of the jury. 

[Disapproved in U. S. v. Morris, Case No. 15,- 
815. Cited in Sparf v. U. S., 156 U. S. 73, 
15 Sup. Ct. 282.] 

4. The construction of the constitution of the 
United States by the supreme court is binding 
on a jury as well as the court. 

[Cited in State v. Wright, 53 Me. 334; Pierce 
v. State, 13 N. H. 565; Com. v. McManus, 
143 Pa. St. 95, 22 Atl. 764; State v. Cro- 
teau, 23 Yt. 62; State v. Burpee, 65 Vt. 
28, 25 Atl. 972.] 

1 [Reported by Hon. Henry Baldwin, Circuit 
Justice.] 
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This was an indictment [against David 
Shive] for passing a counterfeit note of the 
Bank of the United States. 

Mr. Phillips, for defendant, moved for a 
continuance of the case on the ground that 
the defendant had not heen furnished with a 
copy of the indictment and a list of the jurors. 
But inasmuch as it appeared that they had 
not been applied for, the motion was over- 
ruled. 

When the case was ordered on, Mr. Phillips 
claimed the right of peremptory challenges. 

Before BALDWIN, Circuit Justice, and 
HOPKINSON, District Judge. 

BY THE COURT. The state law giving 
the defendant a right to challenge peremp- 
torily, does not apply to proceedings in this 
court; forgeiy is not a felony at common 
law, and though the act of congress declares 
the offence laid in the indictment to he a 
felony, that does not carry with it a right 
of peremptory challenge as an incident, and 
it has never been allowed in this court in a 
case like the present. 

The jury were sworn and the trial had. 
Among other grounds of defence taken by the 
counsel of the defendant, he contended that 
the act of congress chartering the bank which 
created the offence, was unconstitutional, and 
that therefore the jury ought to acquit the 
defendant. 

BALDWIN, Circuit Justice, after charging 
the jury on the law and evidence in the case, 
proceeded to the objection to the constitution- 
ality of the law. 

We could have wished that these would 
have been the only considerations, which it 
was our duty to submit to you, but one of t,*ie 
counsel for the defendant has raised another 
question, on which it is necessary for us to 
give you our opinion, and that is, whether the 
act of congress on which this prosecution is 
founded, is valid or void. 

That it has passed through all the forms 
and branches of legislation, that it has been 
sanctioned and declared to be the law of the 
land, by the highest branch of the judicial 
power; that it is clothed with every sanc- 
tion and carries with it every obligation 
known to the constitution, has not been and 
cannot be denied. If there is law in the land, 
if there is a rule by which courts and juries 
are bound to administer the criminal justice 
of the country, it is that which, having been 
enacted by the legislative authority of the 
nation, has been solemnly pronouneed by the 
supreme judicial power, to be within the con- 
stitutional province of the legislature. Be- 
yond that tribunal, there is no other revision 
of the acts of congress, that will not end in 
the prostration of all law and all legitimate 
government, unless by an amendment to the 
constitution. 

In courts of justice, the law of the land is 
the law of every case, criminal as well as 
civil, the safety of the public, the rights of In- 



! dividuals do not depend on their opinion of 
what the law ought to be, but on what it is. 
The ministers of justice are not the makers 
of the laws, judges and jurors are, in the 
words of the defendant's counsel, magistrates 
to enforce and execute the laws; they are as 
much bound by them as the criminal they 
condemn. We sit here by the authority of 
the law, our duty is prescribed and defined 
by law, and if we wilfully violate or disre- 
gard it, if we sentence a prisoner without a 
previous law prescribing a punishment, or 
acquit in opposition to the enacted and es- 
tablished law of the country, we should be 
the greatest criminals in the nation. We are 
judges of law, but what is law? Not the opin- 
ions of judges and jurors merely, it is the 
will of the people, expressed through that 
department of the government, to whom they 
have confided the law-making power. An 
act of congress is the exercise of that power 
conferred by the nation; a judgment of the 
supreme court affirming its validity and de- 
creeing its binding force, is the constitutional 
exercise of the judicial power of the nation, 
confided to that high tribunal. And when a 
law thus carries with it the imposing au- 
thority of the people, the states of this union, 
and of every department of the government 
created by the constitution, shall the min- 
isters of justice, its sworn administrators, be 
the first to trample under their feet the su- 
preme law of the land? Shall we, the crea- 
tures of the law, the servants of the constitu- 
tion, dare to assume the power of abrogating 
its provisions, disobeying its injunctions, and 
dispensing with its penalties? The sixth arti- 
cle of the constitution, declares itself and all 
laws and treaties made pursuant thereto, to- 
be the supreme law of the land, and that all 
judges shall oe bound thereby, notwithstand- 
ing any thing in the law or constitution of 
any state to the contrary. 

When the most solemn acts of a sovereign 
state, in opposition to an act of congress, are 
thus declared nullities, will a jury assume 
no moral responsibility by substituting their 
opinion for the supreme law of the land? If 
the defendant has violated an act of congress, 
though not sworn to make it his rule of ac- 
tion, the supreme law declares him a felon. 
What are you or we if we put ourselves 
above it? The power to judge of the law 
as well as the fact in a criminal case, is to 
ascertain the existence of a law; if you see 
it in the statute book, you cannot on your 
oaths say there is no such law, or exercise a 
power denied to the people of a state by the 
most solemn constitutional provision, declare 
the supreme law to be void, because it does- 
not comport with your opinion. Should you 
assume and exercise this power, your opinion 
does not become a supreme law, no one is- 
bound by it, other juries will decide for them- 
selves, and you could not expect that courts 
would look to your verdict for the construc- 
tion of the constitution, as to the powers of 
the legislative or judicial departments of the- 
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government; nor that you have the power 
of declaring what the law is, what acts are 
criminal, what are innocent, as a rule of ac- 
tion for your fellow citizens or for the court 
If juries once exercise this power, we are 
without a constitution or laws, one jury has 
the same power as another, you cannot bind 
those who may take your places, what you 
declare constitutional to-day, another jury 
may declare unconstitutional to-morrow. "We 
shall cease to have a government of law, 
when what is the law, depends on the arbi- 
trary and fluctuating opinions of judges and 
jurors, instead of the standard of the consti- 
tution, expounded by the tribunal to which 
has been referred all cases arising under the 
constitution, laws and treaties of the United 
States. 

The counsel of the defendant has referred 
you to the message of the president, as the 
true exposition of the constitution in relation 
to the power of congress to charter the bank. 
We have no jurisdiction to judge of the pro- 
priety of the course of the executive; in the 
exercise of his constitutional power to pre- 
vent the passage of a law, he acts on his 
responsibility; but the judicial power cannot 
be exercised on the reasons which have gov- 
erned the exercise of the veto power. We 
therefore forbear all remarks upon it. For a 
similar reason we cannot look to the con- 
struction given to the constitution by the ex- 
ecutive department as a guide to our judg- 
ment; for no appellate or supervisory power 
over our proceedings, has been confided to 
that department We must follow the rule 
prescribed by the tribunal to whom has been 
confided the power of expounding the con- 
stitution and laws, and of directing our judg- 
ment That tribunal has adjudged this law 
to be valid, we cannot, and think you will not 
declare it void. 

The jury found the defendant guilty. 



Case No. 16,279. 

UNITED STATES v. SHOEMAKER. 

[2 McLean, 114.] i 

Circuit Court, D. Illinois. June Term, 1840. 

Criminal Law— Authority of Prosecuting At- 
torney—Nolle Pros— Discharge of Jury. 

1. The prosecuting attorney has a right, with 
leave of the court, to enter a nolle prosequi on 
a bill of indictment, and it constitutes no bar 
to a subsequent indictment for the same offence. 

2. A jury sworn in a criminal case may be 
discharged by the court, under any sudden and 
uncontrollable emergency, and such discharge 
is no bar, eveD in a capital case, to another 
trial. 

[Cited in U. S. v. Morris, Case No. 15,815.] 
[Cited in Ellis v. State (Fla.) 6 South. 769; 

Hawes v. State (Ala.) 7 South. 310; State 

v. Walker, 26 Ind. 354; Woodworth v. 

Mills, 61 Wis. 50, 20 N. W. 731; State v. 

Davis, 31 W. Va. 393, 7 S. E. 26.] 

i [Reported by Hon. John McLean, Circuit 
Justice.] 



3. But after the jury are impanneled, and 
witnesses sworn, the prosecuting attorney has 
no right to enter a nolle prosequi, because the 
evidence is not sufficient to convict. 

4. Such an abandonment, by the prosecuting 
attorney, is equivalent to a verdict of acquittal. 

[Cited in Weinzorpflin v. State, 7 Blackf. 191; 
State v. Walker, 26 Ind. 350. Cited in brief 
in State v. Champeau, 52 Vt 315.] 

The District Attorney, for plaintiffs. 
Gatewood & Fields, for defendant 

OPINION OF THE COURT. At the last 
term the defendant [Andrew Shoemaker] 
was indicted for feloniously taking letters 
from the mail, he having possession of it as 
carrier, which contained bank notes, &c. 
The jury were impanneled, and witnesses 
sworn, when the prosecuting attorney aban- 
doned the prosecution, and entered a nolle 
prosequi on the indictment. 

Two points are raised for consideration 
and decision in this case: First Had the 
prosecuting attorney a right to enter a nolle 
prosequi in this case? Second. Does such 
an abandonment amount to an acquittal of 
the defendant? There can be no doubt that, 
before the trial is gone into, the prosecuting 
attorney has a right, under leave of the 
court, to enter a nolle prosequi on an indict- 
ment, and such entry is no bar to a subse- 
quent prosecution for the same offence. But, 
in the case under consideration, the defend- 
ant having pleaded not guilty, a jury were 
sworn to try the issue. That a court may 
discharge a jury, in a criminal case under 
peculiar circumstances, after they are sworn 
and have heard all the evidence, is well set- 
tled in the courts of the United States. In 
the case of U. S. v. Coolidge [Case No. 14,- 
858], the court decided, that they had power 
to discharge the jury impanneled to try the 
issue in a criminal cause, whenever it is nec- 
essary for the purposes of justice; and that 
there was no exception of capital cases. 
And in the case of U. S. v. Perez, 9 Wheat. 
[22 U. S.] 579, the supreme court say "that 
courts of justice have the authority to dis- 
charge the jury from giving any verdict, 
whenever, in their opinion, taking all the cir- 
cumstances into consideration, there is a 
manifest necessity for the act, or the ends 
of public justice would otherwise be defeat- 
ed; and that such a discharge constitutes 
no bar to further proceedings, and gives no 
right of exemption to the prisoner from be- 
ing again put upon his trial." But there 
was no discharge of the jury by the court in 
this ease. Nor does it appear, from the rec- 
ord, that the prosecution was abandoned on 
account of any defect in the indictment. 
The usual mode of taking advantage of such 
defect is, either by a motion to quash, or, 
in arrest of judgment; but the supreme 
court have said [U. S. v. Gooding] 12 Wheat 
[25 U. S\] 460. that the sufficiency of the in- 
dictment, in the discretion of the court, may 
be discussed and decided during the trial 
before the jury. In 1 Chit Cr. Law, 631, it 
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is said that it would be absurd to suppose 
that after evidence given, the prosecutor 
might be allowed to withdraw a juror mere- 
ly because the proof would not amount to 
conviction. And it would seem to be equal- 
ly unreasonable to allow a nolle prosequi to 
be entered, because the proof was not suffi- 
cient to convict. In the case of Com. v. 
Wade, 17 Pick. 395, the court say— "There 
are some stages of a trial in which the right 
to enter a nolle prosequi clearly ceases; as 
after a verdict of manslaughter on an in- 
dictment for murder; in others, a question 
might be made, as after the evidence is 
closed, or after it is summed up to the jury. 
In some cases, it would seem, the cause must 
be taken from the jury of necessity; as if 
the jury cannot agree, or, if one of them be 
taken ill," &c. And they say the case un- 
der consideration was one where there was 
no necessity, no unforeseen cause of delay, no 
accident, no mistake, no extraordinary exi- 
gence. It was an ordinary case of a good 
indictment in point of form, but a failure in 
the proof. And they decided that the prison- 
er was entitled to a verdict of acquittal. In 
the case of State v. Davis, 4 Blackf. 345, the 
court held that it was not error in the cir- 
cuit court to refuse permission to the prose- 
cuting attorney to enter a nolle prosequi aft- 
er evidence had been heard in the cause. 
The fifth article of the amendments to the 
constitution of the United States declares, 
that no person shall be subject, for the 
same offence, to be twice put in jeopardy of 
life or limb. Under this provision it has been 
held, in the case of U. S. v. Gibert [Case No. 
15,204], by the circuit judge, that, in a cap- 
ital case, a new trial is prohibited where a 
verdict of guilty is rendered, as it would 
place the defendant a second time in jeop- 
ardy. With this view I do not concur, but 
it was taken by a most able and learned 
judge, and shows great strictness in crim- 
inal proceedings. 

The offence charged against the defendant 
does not subject him, if convicted, to the loss 
of either life or limb, and it is not, there- 
fore, within this provision of the constitu- 
tion; but the rights of the defendant are 
equally guarded by established principles. 
Where the judgment is arrested for some 
defect in the indictment, it is admitted that 
the defendant may be prosecuted a second 
time for the same offence. And that a dis- 
charge of the jury by the court, under some 
sudden emergency, constitutes no bar to an- 
other trial. In the first case the defendant 
could not be said to have been in jeopardy, 
as the indictment was radically defective; 
and, in the second case, from the sudden in- 
disposition of a witness, a juror, the court, 
or an irreconcilable difference of opinion 
among the jurors, having occurred, over 
which neither the court nor the parties could 
exercise any control, the discharge of the 
jury became indispensable. The trial could 
not proceed; no verdict could be rendered; 



and, for this reason, the defendant, in such 
a case, was not considered in jeopardy. The 
fault was not with the prosecuting attor- 
ney, nor with the defendant, and the cir- 
cumstance was so imperious as to lead to a 
failure of public justice, unless the court 
should discharge the jury. Formerly it was 
held that this discharge of the jury migm 
be entered with the consent of the defend- 
ant, but his consent is not now deemed nec- 
essary. 

The jury were not discharged by the court 
in the case under consideration. No emer- 
gency occurred which called for, or author- 
ized, such discharge. The prosecution was 
abandoned by the United States, which left 
the jury nothing to try, and they were, con- 
sequently, dismissed. The ground on which 
the prosecution was abandoned does not ap- 
pear on the record. The jury were regular- 
ly impaneled and sworn to try the issue; 
witnesses were sworn, ,and then a nolle 
prosequi was entered. From the record it 
would seem probable that the prosecution 
was abandoned, because of the insufficiency 
of the evidence to sustain it. But whether 
this or some other was the true ground, the 
question arises as to the right of the prose- 
cutor, under the circumstances, to enter a 
nolle prosequi. If the prosecutor have this 
right, at what stage of the trial must it be 
exercised? May he abandon the prosecution 
after the jury shall have returned into court 
prepared to render their verdict, or on the 
close of the evidence on both sides, or on 
its close by the United States; or must the 
entry be made before any evidence is heard, 
and immediately after the jury are sworn? 
If the right to abandon the prosecution be in 
the prosecuting attorney, with the view of 
commencing it de novo, it is not perceived 
on what principle its exercise can be limited. 
If it exist it would seem to follow that it 
may be exercised at the discretion of the at- 
torney who represents the government. This 
would lead to endless vexations in the pros- 
ecution of criminal cases. 

The first trial might be considered an ex- 
periment to draw forth the evidence in the 
ease, and ascertain if it be insufficient, 
whether, on another trial, it might not be 
made strong enough to eonviet Such a 
course would not be tolerated in a civil cause, 
much less in a criminal one. Nor could this 
right be safely exercised under the discre- 
tion of the court. What shall govern this 
discretion? Shall the court determine, on 
hearing a part of the evidence, whether or 
not the defendant is guilty, and permit the 
prosecuting attorney to enter a nolle prosequi 
or not, as they shall think the ends of jus- 
tice require. The discharge of a jury in a 
criminal case, on the ground of a necessity 
which could neither be foreseen nor con- 
trolled, imposes no hardship on the defend- 
ant of which he has a right to complain. 
He, alike with the government, must submit 
to the law of necessity, which, of all other 
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laws, is the most inexorable. But the entry 
of a nolle prosequi is imposed by no neces- 
sity. It may be a matter of discretion, or, 
of policy; a discretion founded upon no fixed 
principle, or guided by no known rule; or a 
policy which may have for its object the op- 
pression and conviction of the defendant. 

An abandonment of the prosecution, before 
the defendant is put upon his trial, is the 
undoubted right of the prosecuting attorney; 
but after the trial has been commenced the 
relation of the defendant to the case is mate- 
rially changed, and this must, to some ex- 
tent, control the power of the prosecutor. 
He, it is true, may, in effect, abandon the 
prosecution by failing to call witnesses, but, 
it would seem that, he can not do so to the 
prejudice of the defendant. He can not 
abandon it in form, and afterwards renew 
the same charge. The prisoner stands char- 
ged as a culprit, but the law is jealous of his 
rights, and shields him from oppression. 
However guilty he may be, he can be con- 
victed only according to law. And a jury 
having been sworn to try his case, he has a 
right to their verdict, unless some inevitable 
occurrence shall interpose and prevent the 
rendition of a verdict. Before he goes in to 
trial the prosecutor should see that his wit- 
nesses are in attendance, and that he is pre- 
pared to try the issue. If, then, the prose- 
cuting attorney had no right to enter a nolle 
prosequi after the jury were sworn, how 
does such an entry affect the defendant? If 
the defendant had a right to elaim a verdict, 
and did not receive a verdict of acquittal on 
account of the abandonment of the prosecu- 
tion by the United States, it is contended 
that such abandonment should not operate 
to his prejudice. The plea of auterfois ac- 
quit consists of matter of record, and matter 
of fact. Of record, the indictment and ac- 
quittal of fact, that the defendant is the 
same person, and that the offence is the 
same. To sustain this plea the first indict- 
ment must have described the offence with 
legal certainty. If, in this respect, the in- 
dictment be essentially defective, it can con- 
stitute no bar. The indictment, in this case, 
appears to be technical, and, on its face, is 
subject to no fatal exception. And, it is 
admitted, that the defendant in the second 
indictment is the same person named in the 
first, and that the offence is the same. This 
admission renders an inquisition to ascertain 
the facts unnecessary. If a defendant be ac- 
quitted on the misdirection of the judge, still 
his acquittal may be pleaded. 2 Co. Inst. 
318. To sustain a plea of a former acquit- 
tal there must be a judgment on the verdict 
of not guilty. 2 Hale, P. C. 243, 246; 2 
Hawk. P. 0. c. 35, § 6; 1 Chit. Or. Law, 457; 
4 Coke, 44, 45. 

The record introduced to support the plea in 
this case, after stating the appearance of_ the 
prosecuting attorney, and the defendant, in 
proper person, stated that "jury were called, 
who were elected, tried, and sworn, to try the 
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issae joined between the United States and 
the defendant, and true deliverance make ac- 
cording to law, and evidence. Whereupon, 
the said plaintiffs, by their said attorney, say, 
that they will no further prosecute their said 
indictment against the said defendant It 
is, therefore, considered by the'court that the 
defendant go hence without day." Here is 
no verdict of acquittal, and, consequently, no 
judgment on the verdict The plea of a for- 
mer acquittal is not, therefore, technically 
sustained. But there is a judgment in favor 
of the defendant, that he go without day; 
and this necessarily followed the abandon- 
ment of the prosecution. Can this judgment 
be considered as substantially sustaining the 
plea? On this point I confess that I enter- 
tain strong doubts. From the limited access 
to books, which I have had at this place, I 
can find no case in point In the cases re- 
ferred to in 17 Pick, and 4 Blackf . the court 
decided that, where the jury were sworn, and 
some evidence heard, the prosecuting attor- 
ney had no right to enter a nolle prosequi, 
and that the defendant was entitled to a ver- 
dict It is not said, however, in either of 
these cases, what the effect to the defendant 
would have been, had the nolle prosequi been 
entered. In Com. v. Cook, 6 Serg. & B. 577, 
the court decided that a discharge of the 
jury once sworn, in a criminal case, was an 
acquittal of the defendant The case must 
be considered on principle, if the point has 
not been decided. It is a rule in criminal 
proceedings that nothing shall be done, with- 
in the discretion of the court, to the preju- 
dice of the defendant And, hence, in some 
instances, where his interests may, possibly, 
be injuriously affected by an order, his con- 
sent is necessary. So regardful of his rights 
are the court, that they will not encourage, 
or, indeed, suffer him to assent to that which 
is manifestly to his prejudice. In some re- 
spects the court are said to be the counsel of 
the prisoner. If the court instruct the jury 
that it is essential to prove the offence was 
committed on the day laid in the indictment, 
and on this ground the defendant be ac- 
quitted, the acquittal may be pleaded. 2 
Hale, P. C. 247. 

In the ease under consideration the prose- 
cuting attorney had no right to enter a form- 
al abandonment of the prosecution; and, 
from this, it follows that the defendant had 
a right to a verdict. There is no defect ap- 
parent on the face of the indictment But 
the prosecution was formally abandoned, 
which left the jury nothing to try. And if 
this proceeding shall not be regarded as a 
verdict of acquittal, is not the defendant 
manifestly prejudiced? Was he not in peril? 
The nolle prosequi was entered without the 
consent of the defendant, and against his 
remonstrance; and it was entered against 
his rights, and without power, or right, by 
the prosecutor. On principle, therefore, we 
feel bound to say, that the proceeding must 
be considered equivalent to a verdict of ae» 
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quittal, and, as such, with the judgment of 
the court thereon, is a bar to the present in- 
indietment. 



Case ]STo. 16,380. 

UNITED STATES v. SHOREY. 

[9 Int. Rev. Rec. 201.] 

Circuit Court, D. New Hampshire. May, 1869. 

Criminal Law — Dodble Pleas — Demurrer. 

S. was indicted for an offense against the 
tariff act of August 30, 1842 [5 Stat. 548], 
and pleaded the general issue, and also pleaded 
specially the statute of limitations, in the crimes 
act of April 30, 1790 [1 Stat. 112], in bar. 
Held, that double pleading was inadmissible, 
and the special plea would be stricken out. 
The defendant might withdraw his plea of not 
guilty, and demur to the indictment, with leave 
to plead over should the demurrer be overruled. 

The indictment against the defendant 
[Alanson J. Shorey] is founded upon the 19th 
section of the act of the 30th of August, 1842, 
which provides that if any person shall 
* * * smuggle or clandestinely introduce 
into the United States any goods, wares or 
merchandise subject to duty by law, and 
which should have been invoiced, without 
paying or accounting for the duty, he shall 
be deemed guilty of a misdemeanor. Defend- 
ant appeared and pleaded the general issue 
that he was not guilty, and also pleaded es- 
pecially that he was not guilty at any time 
within two years next before the finding or 
institution of the indictment. Allegation of 
the indictment is that the offence was com- 
mitted on the 10th of October, 1865, more 
than two years before the indictment was 
found and filed in court The district attor- 
ney demurred to the special plea, and the de- 
fendant joined in demurrer. Treason and cer- 
tain other capital offences are defined by the 
crimes act of the 30th of April, 1790, and the 
32d section of that act provides that no per- 
son or persons shall be prosecuted, tried, or 
punished for treason or other capital offence 
aforesaid, wilful murder or forgery excepted, 
unless the indictment for the same be found 
by a grand jury, within three years next after 
the treason or capital' offence aforesaid shall 
be done or committed. Evidently that pro- 
vision is limited to the crimes defined in -that 
act, but the section further provides that no 
person shall "be prosecuted, tried or punish- 
ed for any offence not capital, nor for any fine 
or forfeiture under any penal statute, unless 
the indictment or information shall be found 
or instituted within two years from the time 
of committing the offence, or incurring the 
fine or forfeiture aforesaid," 

Before CLIFFORD, Circuit Justice, and 
CLARK, District Judge. 

BY THE COURT. Argument for the de- 
fendant is that the indictment is barred by 
that provision, but there is a preliminary 
question to be decided before that proposition 



can be considered. Two pleas are pleaded by 
the defendant, and the first question is wheth- 
er double pleading is allowable in criminal 
cases. No such objection was taken by the 
district attorney, but the question is one af- 
fecting the regularity of the proceedings in 
criminal eases in the federal courts, and can- 
not be allowed to pass without notice. Spe- 
cial matter which is in law a bar to an indict- 
ment, may in certain cases be so pleaded in 
misdemeanors, but the rule is well settled 
that the defendant cannot plead specially in 
bar of the indictment if he pleads the general 
Issue, as double pleading is unknown in crim- 
inal procedure. 1 Starkie, Cr. PL 335; Hey- 
riek v. Foster, 4 Term R. 701. Double plead- 
ing is not allowable, and if autrefois acquit 
be pleaded with not guilty, one of the pleas 
will be struck off. Reg. v. Strahan, 7 Cox, Cr. 
Cas. S5; 1 Am. Cr. Law (4th Ed.) § 530; State 
v. Copeland, 2 Swan, 626; Morgan v. Luckup, 
2 Strange, 1044. At common law there was 
but one rule which applied alike to civil and 
criminal proceedings that the defendant must 
rely upon one ground of defence, and that 
double pleading was never to be admitted. 4 
Bl. Comm. 332; 2 Hale, P. C. 236; Hawk. P. 
C. 32. Inconvenience, however, resulted from 
such strictness, and the rule was relaxed by 
St. 4 Anne, c. 16, §§ 4, 5, which enabled 
the defendant by leave of the court, to plead 
as many matters as he saw fit, but the stat- 
ute contained a proviso that nothing contain- 
ed therein should extend to any indictment 
or presentment of treason, felony, or murder, 
or any other matter, or to any action upon a 
penal statute. 1 Chit. Cr. Law, 434. 

Injustice might be done to the defendant if 
the court should strike out the first plea, and 
decide the case upon the second, and in view 
of the circumstances the court decides to 
strike out the second plea, and allow the 
case to stand for trial, but the defendant, if 
he sees fit, may withdraw his plea of not 
guilty, and demur to the indictment, with 
leave to plead over if the demurrer is over- 
ruled. 

[See Case No. 16,282.] 



Case Mb. 16,381. 

UNITED STATES v. SHOREY (two cases). 

[9 Int. Rev. Rec. 202.] 

Circuit Court, D. New Hampshire. 1869. 

Counterfeiting — Statute of Limitations. 

S. was indicted for having counterfeit Unit- 
ed States notes in his possession and attempt- 
ing to pass the same at divers times, and plead- 
ed that the indictment had not been found 
within two years subsequent to the commission 
of the acts charged. Held, that the indict- 
ments were barred by the statute of limitations. 

CLIFFORD, Circuit Justice. The first in- 
dictment charges that the defendant [Alanson 
J. Shorey] at Portsmouth, on the fifteenth day 
of September, 1865. attempted to pass coun- 
terfeit United States fractional currency treas- 



[27 Fed. Cas. page 1071] 

ury notes, and that he had similar notes in 
his possession with intent to pass the same, 
and the other charges similar offences, alleged 
to have been committed on the 20th of Sep- 
tember, 1865, under 12 Stat. 712, 713; Id. 
347; 13 Stat. 221, § 10. Counterfeiting is a 
crime recognized in the constitution of the 
United States, and has been defined as such 
in the laws of congress since the first crimes 
act was passed. It was known as such at 
common law, and is punished as such by the 
laws of every state in the Union. Regarding 
the proposition as self-evident, we do not 
think it necessary to attempt to fortify it by 
argument. Laws defining such offence, and 
providing for the punishment of the offenders, 
are as distinct from crimes arising under the 
revenue laws of the United States as any two 
offences can be which are defined by acts of 
congress, and within the jurisdiction of the 
federal courts. Persons found guilty of the 
offence are declared to be guilty of felony, 
and may be punished by fine not exceeding 
five thousand dollars, and by imprisonment 
to hard labor not exceeding fifteen years ac- 
cording to the aggravation of the offence. 12 
Stat 347; 13 Stat. 221. 

In one of the indictments the offence is al- 
leged to have been committed on the fifteenth 
of September, 1865, and on the other on the 
twentieth of September in the same year, and 
in each more than two years before the in- 
dictment was found. Demurrers are filed in 
.each case by the defendant, because the re- 
spective offences were committed more than 
two years before the indictments were filed 
by the grand jury. Beyond controversy the 
case falls within the two years' limitation as 
provided in the thirty-second section of the 
act of the thirtieth of April, 1790 [1 Stat. 119], 
. and the conclusion accordingly is that the de- 
murrers must be sustained. Judgment that 
the respective indictments are barred by the 
statute of limitations, and that the defendant 
be discharged. 



Case Wo. 16,383. 

UNITED STATES v. SHOREY. 

[9 Int. Rev. Rec. 202.] 

Circuit Court, D. New Hampshire. May, 1869. 

Violation of Tariff Laws— Indictment— Limi- 
tation. 

S. demurred to an indictment for an offence 
against the tariff act of August 30, 1842 [5 
Stat. 548], that the same had not been fonnd 
within two years subsequent to the commission 
of the act charged Held, that the indictment, 
having been found within five years subsequent 
to the act charged, was within the terms of 
the act of March 26, 1804 [2 Stat. 290], and 
was good. 

[This was an indictment against Alanson 
J, Shorey for smuggling. Defendant was 
heretofore allowed to withdraw his plea of 
not guilty, and demur to the indictment. 
Case No. 16,280. The case is now heard on 
a demurrer, which was accordingly filed.] 



(Case No. 16,232. U. S. v. SHOREY 

CLIFFORD, Circuit Justice. Persons who 
knowingly and wilfully, with intent to de- 
fraud the United States, smuggle or clandes- 
tinely introduce into the United States any 
goods, wares, or merchandise subject to duty 
by law, and which should have been invoiced, 
without paying or accounting for the duty, 
are declared by the nineteenth section of the 
act of the 30th of August, 1842, to be guilty 
of a misdemeanor. 5 Stat 565. Charge 
against the defendant is founded upon that 
provision, h.nd the indictment is in the usual 
form. 

The defendant demurred to the indictment, 
and the district attorney joined in demurrer. 
Leave being granted to the defendant to 
plead to the merits in case, the indictment is 
adjudged sufficient. Cause of demurrer is, 
that the offence, as alleged in the indictment, 
was not committed within two years next be- 
fore the time when the indictment was found. 
As alleged, the offence was committed on the 
10th of October, 1865, but the indictment was 
not found till the May term, 1S6S, more than 
two years after the offence was committed. 
Limitation of the crimes act pf the 30th of 
April, 1790, is that no person shall be prose- 
cuted, tried, or punished for any offence not 
capital, nor for any fine or forfeiture under 
any penal statute, unless the indictment or 
information for the same shall be found or 
instituted within two years from the time or 
committing the offence or incurring the fine 
or forfeiture aforesaid. Tested by that pro- 
vision, the decision of the court would neces- 
sarily be in favor of the defendant, but it is 
quite certain that the provision relied on by 
the defendant, as applied to the case at bar. 
has been repealed by the third section of the 
act of the 26th of March, 1804, as contended 
by the district attorney. 2 Stat 290. By 
that section it is provided that any person 
or. persons guilty of any crime arising under 
the revenue law of the United States, or in- 
curring any fine or forfeiture by breaches of 
the said laws, may be prosecuted, tried, and 
punished, provided the indictment or infor- 
mation be found at any time within five 
years after committing the offence, or in- 
curring the fine or forfeiture, any law or pro- 
vision to the contrary notwithstanding. Ar- 
gument is not necessary to show that the of- 
fence of smuggling, as defined in the 19th 
section of the act of the 30th of August, 1842, 
is a "crime arising under the revenue laws of 
the United States"; and, as such, the provi- 
sion is express that it may be prosecuted, 
tried and punished, provided the indictment 
or information, as the case may be, is found 
at any time within five years after commit- 
ting the offence or incurring the fine or for- 
feiture. Beyond question that provision ap- 
plies to offences against the revenue laws 
passed subsequently to that date, as well as 
to those defined under laws existing at the 
time the limitation was enacted; and, if so, 
then it is clear that the question before the 
court is controlled by that provision. Adams 
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t. Woods., 2 Craneli [6 U. S.] 336; U. S. v. 
Mayo [Case No. 15,755]; Johnson v. U. S. [Id. 
7,418]; XJ. S. v. Ballard [Id. 14,507]. 

Comment upon the 4th section of the act of 
the 28th of February, 1S39, need not be made 
as it is obvious that it refers only to penal 
actions, and to proceedings in rem to enforce 
a forfeiture, and not to crimes. Simpson v. 
Pond [Case No. 13,455]. 

But notice must also be taken of the 14th 
section of the act of the 3d of March, 1863 [12 
Stat 741], not referred to by the counsel on 
either side. Express provision is there made 
for the repeal of so much of the 3d section of 
the act entitled "An act in addition to the act 
for the punishment of certain crimes against 
the United States," approved March 26, 1804, 
as imposes any limitation upon the com- 
mencement of any action or proceeding for 
the recovery of any fine, penalty, or forfeiture 
incurred by reason of the violation of any 
law of the United States relating to the im- 
portation or entry of goods, wares or mer- 
chandise. 12 Stat 741. Viewed in any light, 
however, it is clear that that provision can- 
not benefit the defendant, as it does not pur- 
port to repeal that part of section 3 of that 
act which authorizes indictments for crimes 
to be found at any time within five years 
after the offence was committed. Smug- 
gling is a crime, and by the 4th section of 
the act of the 18th of July, 1S66, may be 
punished by fine or imprisonment, or by both, 
in the discretion of the court. 14 Stat 179. 

Demurrer overruled. Leave granted to 
plead over. 



Case No. 16,283. 

UNITED STATES v. SHORTER. 

[1 Cranch, C. C. 315.] i 

Circuit Court, District of Columbia. June 
Term, 1806. 

Competency of Witnesses — Interest in Fixe. 

The wife of him whose goods are stolen is 
not a competent witness for the prosecution 
unless the husband has released to the United 
States his share of the fine. 

[Cited in U. S. v. Gray, Case No. 15,252.] 

Indictment [against Elizabeth Shorter] for 
stealing a gold ring and a pair of shoes, the 
property of Samuel Long. Phoebe Long, his 
wife, was called as a witness on the part of 
the United States. 

Mr, Caldwell, for the prisoner, objected to 
her being sworn, because of the interest of 
her husband in the one half of the fine. 

THE COURT (DUCKETT, Circuit Judge, 
absent) said she was not a competent wit- 
ness, without a release by her husband, of 
his right to the fine. 

Verdict guilty. 



Case No. 16,284. 

UNITED STATES v. SHORTER. 

[1 Cranch, C. C. 371.] i 

Circuit Court, District of Columbia. Dec 

Term, 1806. 

Slave as Witness. 

A slave is a competent witness for a free- 
black man on a criminal prosecution. 
[Cited in U. S. v. Mullany, Case No. 15,832.] 

Indictment against [William Shorter] a 
free black man. 

The traverser offered a slave as a witness. 
Admitted, upon the authority of U. S. v. 
Terry [Case No. 16,454], at the last term. 

DUCKETT, Circuit Judge, absent. 

See Acts Assem. Md. 1717, c. 13, §§ 2, 3. 

Verdict, not guilty. 



Case No. 16,285. 

UNITED STATES v. SHUCK. 

[1 Cranch, C. C. 56.] i 

Circuit Court, District of Columbia. Jan. 

Term, 1802. 

Amendment of Ixfohmatjons — Servant Selling- 
Liquor. 

1. An information may be amended. 

2. A servant selling spirituous liquors for his 
master is not personally liable for the penalty. 

[Cited in U. S. v. Paxton, Case No. 16,013; 
U. S. v. Voss, Id. 16,628.] 

Information for selling spirituous liquors,, 
permitted to be amended, by inserting the 
date of the offence, and also the words "sold, 
and to be drank at the circus, instead of at 
his own house." On the trial, the defend- 
ant attempted to prove that he acted as- 
servant or agent of another person. 

THE COURT instructed the jury that if 
they should be of opinion, from the evi- 
dence, that the defendant acted as the serv- 
ant of another person, and had no part of 
the profits, it was not to be considered as- 
his selling, but that of his master. 

See U. S. v. Paxton [Case No. 16,013], and 
U. S. v. Voss [Id. 16,628]. 



i [Reported by Hon. William Cranch, Chief 
Judge.] 



Case No. 16,286. 

UNITED STATES v. SHULTS. 

[6 McLean, 121.] 2 

Circuit Court D. Ohio. Oct. Term, 1854. 

Criminal Law — Insanity as Defense — Tests of 
Sanity 

1. An individual is liable to punishment, 
when he can discriminate a right from a wrong 
act. 

[Cited in State v. Lewis, 20 Nev. 333, 22 Pac. 
248.] 

2. And this can be best ascertained, not by 
any theory as to the mind, but by the acts of the- 
party. 

3. The concealment of the offense, an endeav- 
or to elude the officers of justice by an escape, 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reported by Hon. John McLean, Circuit 
Justice.] 
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a judicious use of the money stolen, all show a 
knowledge of the offense. 

4. And this is the point to be ascertained, 
when insanity is set up as a defense. 
[Cited in TJ. S. v. De Quilfeldt, 5 Fed. 279.J 

Mr. Morton, IT. S. Dist Atty. 
Carrington & Haber, for defendant. 

OPINION OF THE COURT. This is an 
indictment against the defendant [Nicholas 
Shults], charging him, -while employed in 
carrying the mail of the United States, on a 
horse route, with the abstraction of certain 
letters, which contained bank notes' and oth- 
er articles of value. Plea not guilty— jury 
sworn. 

John Keller, who is post master at Mount 
Ephraim post office, Noble county, in Ohio, 
states that defendant carried the mail from 
Sarahsville, in Noble county, to "Washington 
in Guernsey county, a distance of twenty 
miles. In June, latter part, or first of July, 
witness mailed two letters for California, 
which were forwarded to the distributing of- 
fice at Wheeling or Cleveland, directed to 
Nicewall. The envelope was returned to wit- 
ness as being found in the road more than a 
month after it was mailed. The second let- 
ter was reported to have been found on de- 
fendant's route. Another letter was found 
on the same route, which had been mailed 
on the 6th or 7th of June. Mr. Chance says, 
there must have been two violations of the 
mail while defendant carried it, which was 
about a week. "Witness found a letter on 
the route on Friday after defendant com- 
menced carrying the mail on the route. An- 
other letter was found on the route which 
must have passed through the office of wit- 
ness. Mr. Forman is post master at Seneea- 
ville. He designates a letter picked up on 
the route; another letter found on the road 
must have been a letter forwarded in the 
mail. Other witnesses proved that other let- 
ters were found on the route, which had 
been mailed by the post masters on the 
route, and which from their face purported 
to have contained money. William Young, 
saw defendant first of June, and received 
from him a debt of sixty or seventy dollars. 
He had a watch, and witness asked him 
how he got so much money; he replied that 
he had sold a colt for sixty dollars. Wit- 
ness exchanged with him ten dollars, giving 
silver for paper; next day he came and 
bought thirty dollars in gold from witness. 
Mr. Renderneck, arrested the defendant near 
Marietta, in a wood boat, at which time he 
admitted that he had taken from the mail 
seventy-six dollars. Several witnesses were 
examined to show mental imbecility in the 
defendant, so as to be incapable of commit- 
ting a crime; and his defense rested on this 
ground. Several medical gentlemen were ex- 
amined, who differed somewhat in their 
opinions, some of them stating that in their 
view he was not a proper subject of punish- 
ment » 

27FED.CAS. — 68 
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In the charge to the jury, the court said, 
there seems to be no doubt that during the 
short time the defendant carried the mail, 
he repeatedly violated it by abstracting let- 
ters from it. This is established by the nu- 
merous letters picked up on or near the 
route, which had been mailed at one of the 
post offices on the route, or were carried on 
it; and by the confession of the defendant 
that he had taken from the mail seventy-six 
dollars. He was destitute of money before 
he was employed as carrier, after which it 
appears he had money to a considerable 
amount. All this evidence is uncontradicted, 
and the only ground of defense is, mental im- 
becility. 

This defense has often been made, and 
much has been said and written upon the 
subject. Nothing is more common than for 
medical men to differ as to the fact of insan- 
ity, which should exculpate an individual 
from punishment. Where the insanity is in 
a degree which destroys the reasoning facul- 
ty, there can be no difference of opinion 
amongst professional men or jurors. But. 
where the individual is subject to occasional 
aberrations of mind, or where the mind 
seems to be under peculiar excitement and 
error on a particular subject, as is often the 
case, and rational on other subjects, or where 
the individual reasons illogicallyand strange- 
ly, which brings him to results in action 
which violate the laws; in all these cases, 
and others which might be enumerated, a 
close investigation is required, and a wise 
discrimination should be exercised. In such 
cases, the important fact to be ascertained 
is, whether the person charged can discrim- 
inate between right and wrong. If he be 
unable to do this, he is not a proper subject 
of punishment. And this fact can be best 
ascertained, not by any medical theory, but 
by the acts of the individual himself. Every 
person who commits a crime reasons badly. 
The propensity to steal in some persons is 
hard to resist. Where the moral develop- 
ment is weak and the passion of acquisitive- 
ness strong, it will often prevail. This, in 
one sense, may be evidence of a partial in- 
sanity, but still the person is a proper sub- 
ject of punishment And there is no other 
test on this point except the knowledge of 
the individual between right and wrong. 
And this knowledge is best ascertained by 
the acts of the individual in the commission 
of the offense, and subsequently. 

Does the individual commit the offense by 
embracing the most favorable opportunity, 
in the absence of witnesses, and under cir- 
cumstances likely to avoid detection. And 
if he steal money does he account for the 
possession of it in an honest way. And does 
he, under an apprehension of an arrest en- 
deavor to elude the officers of the law. All 
this conduces to show a knowledge that he 
had not only done wrong, but that he was 
liable to punishment 

The defendant in this case accounted for 
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the amount of money he had in posses- 
sion by saying, he received it as the price of 
a colt. He changed the notes he had for 
gold and silver, knowing that the notes 
might not be current at the places to which 
he might go. Or he might fear that the 
notes might be identified, by those who for- 
warded them in the mail. On either suppo- 
sition it showed a sound reflection on the 
consequence of his acts should he be arrest- 
ed. He absconded, and was arrested sev- 
eral miles from home, on his way to the 
West. He was found in a close room of a 
boat, the door of which was locked; and it 
is proved that when he came to the boat the 
previous evening, he engaged the room and 
requested that the door should not be opened 
to any one. This shows an apprehension 
that he would be pursued, and a desire to 
escape the pursuit These acts would seem 
to be unmistakable evidence of a sense of 
guilt, and a desire to escape punishment. 
He acted under a motive which usually influ- 
ences culprits. When carrying the mail, on a 
suggestion being made to him that he might 
steal from the mail, the penitentiary imme- 
diately occurred to his mind. He bought and 
sold articles, and evidenced in such matters, 
no deficiency of mind. He knew the value 
of money and understood the matter of ex- 
change, and the uncurrency in remote parts 
of bank notes. 

Upon the whole, gentlemen, if you think 
from the evidence in the case, that the de- 
fendant in violating the mail knew he was 
doing wrong, and that he was liable to be 
punished for the act, he is a proper subject 
for punishment. It is true he did not con- 
ceal the letters he took from the mail, but 
left many of them scattered along the road 
he traveled, which shows a great want of 
caution, still, if the other qualities of his 
mind were in such rational exercise as to 
enable him to discriminate right from wrong, 
you will find him guilty. 

The jury found the defendant guilty, and the 
court sentenced him to ten years in the peni- 
tentiary. 
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UNITED STATES v. SICKLES. 

[2 Hayw. & H. 319.] i 

Criminal Court, District of Columbia. April 
20, 1859. 

MuRDBii— Presumption op Hamce — Insanity as 
Defense — Province op Joky — Reason- 
able Docbt op Sanity. 

1. The burden of rebutting the presumption 
of malice by showing circumstances of allevi- 

1 [Reported by John A. Hayward, Esq., and 
George C. Hazleton, Esq.]- . 



ation, excuse, or justification rests on the pris- 
oner, and it is incumbent on him to make out 
such circumstances to the >satisf action of the 
jury, unless they arise out of the evidence pro- 
duced against him. 

2. The law does not require that the insani- 
ty which absolves from the crime should exist 
for any definite period, but only that it exists 
at the moment when the act occurred with 
which the accused stands charged. The time 
when the insanity is to operate is the moment 
when the crime charged upon the party was 
committed, if committed at all. 

3. Every one is presumed to be sane who is 
charged with a crime, but when evidence is ad- 
duced that a prisoner is insane, conflicting tes- 
timony makes it a question for the jury, and 
raises a reasonable doubt which should avail 
a prisoner on a defence of insanity as to any 
other matter of fact. 

The following indictment was read to the 
jury by Mr. Ould: "District of Columbia, 
County of Washington, to wit: The jurors 
of the United States, for the county afore- 
said, upon their oaths, do present that Daniel 
E. Sickles, late of the county of Washington 
aforesaid, gentleman, not having the fear- of 
God before his eyes, but being moved and 
seduced by the instigation of the devil, on the 
27th day of February, A. D. 1859, with force 
and arms, at the county aforesaid, in and 
upon the body of one Philip Barton Key, hi 
the peace of God and of the United States, 
then and there being feloniously and willfully, 
and of his malicious aforethought, did make 
an assault; and that the said Daniel E. Sick- 
les, a certain pistol of the value of two dollars, 
then and there charged with gunpowder and 
one leaden bullet, which said pistol he, the 
said Daniel E. Sickles, in his right hand then 
and there had and held, then and there felo- 
niously, willfully and of his malice afore- 
thought, did discharge and shoot off, to, 
against and upon the said Philip Barton Key; 
and that the said Daniel E. Sickles, with the 
leaden bullet aforesaid, out of the pistol afore- 
said, then and there, by force of the gunpow- 
der aforesaid, by the said Daniel E. Sickles, 
discharged and shot of£ as aforesaid, then and 
there feloniously, willfully and of his malice 
aforethought, did strike and penetrate and 
wound him, the said Philip Barton Key, in 
and upon the left side of him, the said Philip 
Barton Key, a little below the tenth rib of 
him, the said Philip Barton Key, giving to 
him, the said Philip Barton Key, then and 
there, with the leaden bullet aforesaid, so as 
aforesaid discharged and shot out of the said 
pistol as aforesaid by the said Daniel E. 
Sickles, in and upon the left side of him, the 
said Philip Barton Key, a little below the 
tenth rib of him. the said Philip Barton Key, 
one mortal wound of the depth of ten inches 
and of the breadth of half an inch; of which 
said mortal wound he, the said Philip Barton 
Key, then and there instantly died. And so 
the jurors aforesaid, upon their oaths afore- 
said, do say that the said Daniel E. Sickles, 
him, the said Philip Barton Key, in manner 
and form, and, by the means aforesaid, then 
and there feloniously, willfully and of his mal- 
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ice aforethought, did kill and murder, against 
the form of the statute in such case made 
and provided, and against the peace and gov- 
ernment of the United States. Robert Ould, 
Attorney for United States." 

The indictment having been read, the pros- 
ecution opened the case for the United States. 
After the opening by Mr. Ould, the judge 
stated that it had been the practice in this 
court for the defence to follow the prosecu- 
tion in opening, prior to entering upon the tes- 
timony. If the defence, however, preferred 
to reserve their opening, they were entitled to 
do so. 

Mr. Brady, for the defence, stated that they 
preferred to open to the jury after the evi- 
dence for the United States should be given. 

The witnesses for the prosecution were then 
called by the clerk. 

On the close of the testimony on the part 
of the prosecution the jury was addressed by 
John Graham, Esq., for the defence. On his 
completion the witnesses on the part of the de- 
ence were examined. 

After the testimony on both sides was giv- 
en, the prosecuting attorney, Mr. Carlisle, pro- 
ceeded to read the instructions, which, as pre- 
pared by the district attorney and copied from 
the instructions given by the court in the Case 
of Day were: (1) If the jury believe from the 
evidence that the deceased was killed by the 
prisoner by means of a leaden bullet dis- 
charged from a pistol, such killing implies 
malice in law, and is murder. (2) That the 
burden of rebutting the presumption of malice 
by showing circumstances of alleviation, ex- 
cuse or justification rests on the prisoner. 
(3) And it is incumbent on him to make out 
such circumstances to the satisfaction of the 
jury, unless they arise out of the evidence 
produced against him. (4) That every per- 
son is presumed to be of sound mind until 
the contrary is proved, and the burden of rer 
butting this presumption rests on the prisoner, 
with the addition of the following: (5) If the 
jury believe from the evidence that the de- 
ceased, previous to the day of his death, had 
adulterous intercourse with the wife of the 
prisoner, and further that the deceased on 
the day of his death, shortly before the pris- 
oner left his house, made signals, inviting to 
a further act or acts of adultery, which said 
signals, or a portion of them, were seen by 
the prisoner; and that influenced by such 
provocation, the prisoner took the life of the 
deceased, such provocation does not justify 
the act or reduce such killing from murder to 
manslaughter. 

Mr. Brady then proceeded to read the in- 
structions asked by the defence: (1) There 
is no presumption of malice in this case, if any 
proof of "alleviation, excuse or justification" 
arises out of the evidence for the prosecution. 
State v. Johnson, 3 Jones [N. CJ 266; Mc- 
Daniel v. State, 8 Smedes & M. 401; Day's 
Case [unreported]. (2), The existence of mal- 
ice is not presumable in this case, if on any 
rational theory, consistent with all the evi- 



dence, the homicide was either justifiable or 
excusable, or an act of manslaughter. State 
v. Johnson, 3 Jones [N. CJ 266; MeDaniel v. 
State, 8 Smedes & M. 401; , U. S. v. Mingo 
[Case No. 15,781];' Com. v.' York, 2 Benn. & 
H. Cr. Cas. 505. (3) If on the whole evi- 
dence presented by the prosecution there is 
any rational hypothesis, consistent with the 
conclusion that the homicide was justifiable 
or excusable, the defendant cannot be con- 
victed. (4) If the jury believe that Mr. Sick- 
les, when the homicide occurred, intended to 
kill Mr. Key, he cannot be convicted of man- 
slaughter. (5) It is for the jury to determine, 
under all the circumstances of the case, 
whether the act charged upon Mr. Sickles is 
murder or justifiable homicide. People v. 
Ryan, 2 Wheeler, Cr. Cas. 47. (G) If the jury 
find that Mr. Sickles killed Air. Key while the 
latter was in criminal intercourse with the 
wife of the former, Mr. Sickles cannot be con- 
victed of either murder or manslaughter. (7) 
If from the whole evidence the jury believe 
that Mr. Sickles committed the act, but at 
the time of doing so was under the influence 
of a diseased mind, and was really uncon- 
scious that he was committing a crime, he is 
not in law guilty of murder. Day's Case [un- 
reported]. (8) If the jury believe from any 
pre-disposed cause the prisoner's mind was 
impaired, and at the time of killing Mr. Key 
he became, or was mentally incapable of gov- 
erning himself in reference to Mr. Key as the 
debauchee of his wife, and at the time of com- 
mitting said act by reason of such cause, un- 
conscious that he was committing a crime as 
to said Mr. Key, he is not guilty of any of- 
fence whatever. Day's Case [unreported]. 
(9) It is for the jury to say what was the 
state of the prisoner's mind as to the capacity 
to decide upon the criminality of the partic- 
ular act in question— the homicide— at the mo- 
ment it occurred, and what was the condition 
of the parties respectively, as to being, armed 
or not at the same moment. These are open 
questions for the jury, as are any other ques- 
tions which may arise upon the consideration 
of the evidence, the whole of which is to be 
taken into view by the jury. Jarboe's Case 
[unreported]. (10) The law does not require 
that the insanity, which absolves from crime, 
should exist for any definite period, but only 
that it exists at the moment when the act oc- 
curred with which the accused stands charged. 
(11) If the jury have any doubt as to the 
case, either in reference to the homicide or the 
question of sanity, Mr. Sickles should be ac- 
quitted. 

Mr. Carlisle stated the grounds on what he 
thought the instructions asked by the prose- 
cution should be granted; and those asked by 
the defence, or some of them, should be re- 
jected. 

After summing up of the case on the part of 
the defence by Mr. Stanton, Mr. Brady pro- 
ceeded to argue the instruction on behalf of 
the defence. 

Mr. Ould, the district attorney, made the 
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closing argument on the evidence, and the in- 
structions prayed for by the prosecution and 
the. defence. 

Robert Ould, U. S. Dist. Atty., and J. M. 
Carlisle, for the United States. 

James J. Brady, John Graham, E. N. Stan- 
ton, Ratcliffe, Clinton & Magruder, and Mr. 
Philips, for the prisoner. 

CRAWFORD, J. (charging jury). The 
court is asked to give to the jury certain in- 
structions, whether on the part of the United 
States or on the part of the defence. The 
first instruction asked for by the United 
States embodies the law of the case on the 
particular branch of it to which it relates, and 
is granted with some explanation as to in- 
sanity, with a reference to which the prayer 
closes. A great English judge has said on 
the trial of Oxford (who shot at the queen of 
England), 9 Car. & P. 525, "that if the pris- 
oner was laboring under some controlling dis- 
ease, which was in truth the acting power 
within him which he could not resist, then he 
will not be responsible." And again: "The 
question is whether he was laboring under 
that species of insanity which satisfies you 
that he was quite unaware of the nature, 
character and consequence of the act he was 
committing; or in other words, whether he 
was under the influence of a diseased mind 
and was really unconscious at the time he 
was committing the act that that was a crime. 
A man is not to be excused from responsi- 
bility if he has capacity and reason sufficient 
to enable him to distinguish between right 
and wrong as to the particular act he is do- 
ing, a knowledge and consciousness that the 
act he is doing is wrong and criminal and 
will subject him to punishment. In order to 
be responsible he must have sufficient power 
of memory to recollect the relation to which 
he stands to others, and in which others stand 
to him; that the act he is doing is contrary 
to the plain dictates of justice and right, in- 
jurious to others, and a violation of the dic- 
tates of duty. On the contrary, although he 
may be laboring under a partial insanity, if 
he still understands the nature and character 
of his act and its consequences; if he has 
knowledge that it is wrong and criminal, and 
a mental power sufficient to apply that knowl- 
edge to his own case, and to know if he does 
the act he will do wrong and receive the pun- 
ishment, such partial insanity is not sufficient 
to exempt him from responsibility for crimi- 
nal acts." See Com. v. Rogers, 7 Mete. [Mass.] 
500, 501, 503. 

The second and third instructions asked for 
by the United States are granted. 

The fourth instruction is answered by 
prayer eleven of the defence. 

The fifth instruction asked for by the Unit- 
ed States the court thinks is the law, and 
grants the instruction. 

Now we come to those asked on the part 
of the defence, the first of which is in these 
words: "There is no presumption of malice 



in this case if any proof of alleviation, excuse 
or justification arise out of the evidence for 
the prosecution. ' There is, gentlemen, a le- 
gal presumption of malice in every deliberate 
killing, and the burden of repelling it is on 
the slayer, unless evidence of alleviation, miti- 
gation, excuse or justification arise out of the 
evidence adduced against him. The allevia- 
tion, mitigation, excuse or justification must 
be such as the law prescribes, and within the 
limits already laid down in the instructions 
given to you. 

In regard to the second instruction asked 
for by the defence, I would say : The answer 
to the first prayer will be taken in connection 
with my response to prayer number two: 
"If upon any course of reasoning consistent 
with all the evidence" and the law as laid 
down to you by the court, and the rules by 
which it is ascertained what is legal provoca- 
tion, what is justification or excuse, you 
should come to the conclusion that there was 
such justification or excuse, or that the homi- 
cide was manslaughter, then the presump- 
tion of malice which the very killing of a 
human being involves, is met. You recollect 
that manslaughter is the killing of a man 
without malice. 

The third prayer on the part of the de- 
fence is answered in the same manner as 
prayer number two. 

The fourth prayer the court declines to 
grant; manslaughter may exist, and most fre- 
quently does, where the slayer intended to de- 
stroy life, but under circumstances which re- 
duce the offence. 

The fifth prayer cannot be granted, as to 
the jury belongs the decision of matters of 
fact, and to the court the decision of mat- 
ters of law, which it is the duty of the jury 
to receive from the court; and from the evi- 
dence and the law applied to the facts it is 
the province and legal right of the jury to 
return a guilty or not guilty of murder or 
manslaughter. 

In regard to the sixth instruction for the 
defence I would remark: If this prayer re- 
fers to actual (existing at the moment) adul- 
terous intercourse with the wife of the pris- 
oner, the slaying of the deceased would be 
manslaughter; and by existing adultery 1 
do not mean that the prisoner stood by and 
witnessed the act of adultery progressing, 
for it is easy to suppose the actual fact to be 
established simultaneously with the killing 
by other evidence, in perfect consistence with 
the law; if, for instance, the husband saw 
the adulterer leave the bed of the wife, or 
shot him while trying to escape from the 
chamber. If, however, a day or half a day 
intervened between the conviction of the hus- 
band of the guilt of his wife and the de- 
ceased, and after the lapse of such time the 
husband take the life of the deceased, the 
law considers that it was done deliberately, 
and declares that it is murder. 

The seventh and eighth instructions can be 
answered together. They are granted. 
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In reply to the ninth instruction the court 
responds thus: "It is for the jury to say 
what was the state of Mr. Sickle's mind as 
to his capacity to decide upon the criminality 
of the homieide, receiving the law as given 
to them in relation to the degree of insanity, 
whether it will, or not, excuse they (the 
jury) finding the fact of the existence or non- 
existence of such degree of insanity." The 
gist of this prayer is "what was the condi- 
tion of the parties respectively as to being 
armed or not at the same moment"? So much 
of the instruction as I have now read I grant 
without qualification. 

The tenth prayer reads thus: "The law 
does not require that the insanity, which ab- 
solves from crime should exist for any definite 
period, but only that it exists at the moment 
when the act occurred, with which the ac- 
cused stands charged." That instruction is 
granted. The time when the insanity is to 
operate is the moment when the crime char- 
ged upon the party was committed, if com- 
muted at all. 

The eleventh and last instruction asked 
reads this way: "If the jury have any doubt 
as to the case either in reference to the homi- 
cide or the question of insanity, Mr. Sickles 
should be acquitted." This instruction, as I 
mentioned in referring to prayer four of the 
United States will be answered \n conjunc- 
tion with it. It does not appear to be ques- 
tioned that if a doubt is entertained by the 
jury, the prisoner is to have the benefit "f 
it As to the sanity or insanity of the pris- 
oner at the moment when he committed the 
act charged, it is argued by the United States 
that every man being presumed to be sane, 
the presumption must be overcome by evi- 
dence satisfactory to the jury that he was in- 
sane when the deed was done. This is not 
the first time this inquiry has engaged my 
attention. The point was made and decided 
at the June term, 1858, in the case of U. S. 
v. Divilins [unreported], when the court gave 
the following opinion, which I read from my 
notes of the trial: "The prayer is based on 
the idea that the jury must be satisfied be- 
yond all reasonable doubt of the insanity of 
the party for whom the defence is set up, 
precisely as the United States is bound to 
prove the guilt of a defendant to warrant a 
conviction. I am well aware, and it has ap- 
peared on this argument, that it has been held 
by a court of high rank and reputation, that 
there must be a preponderance of evidence in 
favor of the defence of insanity to overcome 
the presumption of law that every killing Js 
murder; and that the same court has said 
that if there is an equilibrium, including, I 
suppose, the presumption mentioned of evi- 
dence, the presumption of the defendant's 
Innocence makes the preponderance in his 
favor. "Whether a man is insane or not is a 
matter of fact. "What degree of insanity will 
relieve him from responsibility is a matter 
of law, the jury finding the fact of the degree 
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too. Under the instructions of the court mur- 
der can be only committed by a sane man. 
Everybody is presumed to be sane who is 
charged with a crime, but when evidence is 
adduced that a prisoner is insane, and con- 
flicting testimony makes a question for the 
jury, they are to decide it like any other 
matter of fact; and if they should say or 
conclude that there is uncertainty, that they 
cannot determine whether the defendant 
was or is not so insane, as to protect him, 
how can they render a verdict that a sane 
man perpetrated the crime and that no other 
can?" 

Nor is this plain view of the question un- 
supported by authority. In the case of Reg. 
v. Ley, in 1828, Lewin, Crown Cas. 239, on a 
preliminary trial to ascertain whether a de- 
fendant was sufficiently sane to go before a 
petit jury on an indictment, Hullock, B., said 
to the jury: "If there be a doubt as to the 
prisoner's sanity, and the surgeon says it is 
doubtful, you cannot say he is in a fit state 
to be put on trial." This opinion was ap- 
proved in Freeman v. People, 4 Denio, 9. 
This is a strong case, for the witness did not 
say the prisoner was insane, but only that it 
was doubtful whether it was so or not. The 
humane, and I will add, just doctrine, that a 
reasonable doubt should avail a prisoner, be- 
longs to a defence of insanity, as much, in 
my opinion, as to any other matter of fact. 

I believe, gentlemen, that that answers all 
the questions. 

On the completion of the judge's charge the 
indictment was handed to the jury. The jury 
retired, and after an absence of a little over an 
hour they entered the court, and their finding 
as stated by their foreman was "not guilty," 
whereupon the court ordered the prisoner dis- 
charged from custody. 
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UNITED STATES ex rel. HEWETT et al. v. 
SILVERMAN. 

[4 Dill. 224.] i 

Circuit Court, E. D. Arkansas. 1878. 

Mandamus to Lew Taxes — Judgments against 

Municipalities — Interference by 

State Courts — Contempts. 

1. The execution of writs of mandamus is- 
sued by the circuit court of the United States 
cannot be interfered with by the process or 
judgments of the courts of the state, and such 
interference is illegal and void. 

[Cited in U. S. v. Jefferson Co., Case No. 15,- 
472; Hill v. Scotland Co. Ct, 32 Fed. 717.] 

2. The relators obtained in this court a judg- 
ment against a county, and a peremptory writ 
of mandamus issued commanding the respond- 
ent, as county judge, to levy a tax to pay such 
judgment. He obeyed. Subsequently the state 
court, in a proceeding to which the relators 
were not parties, set aside the order for the 
tax levied by the respondent in obedience to the 
mandamus, and directed the respondent to enter 
an order on his records annulling the levy of 

i [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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the tax. The respondent obeyed. At the re- 
lator's instance a rule issued against the re- 
spondent to show cause why he should not be 
attached for contempt: Held, that he was in 
contempt, and liable to be punished therefor. 

3. The order made in the case is given at the 
end of the opinion. 

A rule was issued against the respondent 
[Frank Silverman], the county judge of Jef- 
ferson county, Arkansas, at the instance Of 
the relators [Hewett and Cooper], to show 
cause why he should not be punished for 
contempt. Shortly, the facts are these: 
Hewett recovered judgment in this court 
against Jefferson county. The county did 
not appeal froni that judgment. Hewett as- 
signed part of the judgment to Cooper. This 
court awarded a peremptory writ of manda- 
mus to compel the county authorities to levy 
a tax to pay the judgment. The tax was 
levied and afterward set aside, under the 
circumstances hereinafter stated. On a 
showing that the peremptory writ had not 
been obeyed, a rule was issued by this court 
against the county judge of Jefferson coun- 
ty, the Hon. Frank Silverman, to show cause 
why he should not be punished for eon- 
tempt in not obeying the writ of mandamus 
directed to him by this court. He set up in 
his defence that he obeyed certain orders of 
the state court hereinafter referred to, and 
disclaimed any intention to disobey the man- 
dates of this court. The respondent, after 
the service of the rule upon him, entered an 
order setting aside the order vacating the 
levy, and restoring the levy made under the 
writ of mandamus. 

The following opinion, orally given, ac- 
companied the order of the court made in 
the premises. 

Mr. Brown, for relators. 
Mr. Yonley, for respondent. 

Before DILLON, Circuit Judge, and CALD- 
WELL, District Judge. 

DILLON, Circuit Judge (orally). The coun- 
ty officers, on the alternative writ which 
issued, had full opportunity to be heard 
against the demands that were made against 
them. No sufficient reason was shown by 
the county or its officers why the peremptory 
writ of mandamus should not issue, and the 
court adjudged that it ought to be awarded. 
If the court erred in originally rendering the 
judgment, the county had a remedy on writ 
of error in the supreme court of the United 
States. So, if this court erred in the pro- 
ceedings had on the alternative writ, or in 
granting the peremptory writ, the county 
had its remedy by taking a writ of error to 
the supreme court of the United States; but 
its officers pursued no such course, and there- 
fore they should have rendered obedience to 
the peremptory writ 

The peremptory writ was directed to Frank 
Silverman, county judge, and Craig and oth- 
ers, justices of the peace, composing the 



county court of Jefferson county. It com- 
manded them "to. meet and convene togeth- 
er at the court-house in the town of Pine 
Bluff, in said county, upon the day fixed 
by law for levying taxes for county pur- 
poses for the year 1877, then and there to 
organize, open, and hold a county court of 
said county, and to levy the tax of five mills 
on the dollar of all the taxable property of 
said county, provided for by the constitu- 
tion of the state of Arkansas, for the pay- 
ment of indebtedness contracted and created 
before and existing at the time of the ratifi- 
cation of this constitution, payable only in 
United States currency, and cause the same 
to be collected at the same time and in the 
same manner that other county taxes are 
directed by law to be collected, and to cause 
the proceeds of the said tax, as soon as col- 
lected, to be paid into the registry of our 
said circuit court, for the payment and satis- 
faction of the said judgment, interest, and 
costs." 

It appears that this writ was duly served, 
and that, in pursuance of this command, 
they did meet and levy the tax which the 
writ commanded them to cause to be levied. 
Afterwards, at the instance of certain tax- 
payers of that county, a proceeding upon 
certiorari was instituted to have the order 
of the county court made in obedience to 
this writ reviewed by the circuit court of 
the county; and that proceeding was begun 
and carried on in the local court without 
any notice being given to the relators or par- 
ties interested in the judgment, and in that 
proceeding the state circuit court undertook 
to annul the order of the county court made 
in obedience to the command of this court, 
and certified its action to the county court 
in that regard. When that action was cer- 
tified to the county court, commanding that 
court to enter an order annulling its prior 
levy of taxes, the county court obeyed and 
caused that order to be made. The tax had 
been extended on the tax books of the coun- 
ty, and the warrant for collection was in the 
hands of the sheriff, who, by the statutes of 
this state, is ex-officio collector. When it 
was known in the community that the cir- 
cuit court of the county had made such or- 
der, the collector makes return (in obedience 
to a rule issued upon him) that, although he 
demanded the tax, he was unable to collect 
it; that the tax-payers refused to pay it, and 
so, practically, the command contained in 
the writ we issued has been of no avail. 

In the state of Iowa, some years since, we 
had a conflict between the state and federal 
judicial tribunals concerning the validity of 
bonds issued by municipalities to aid in the 
construction of railroads. The supreme court 
of that state held that those bonds were un- 
constitutional, having, however, previously 
decided otherwise; and under the first de- 
cision a large number of such bonds had 
been issued. The state supreme court after- 
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wards changed their judgment, and held the 
"bonds to he invalid, and proceedings were 
hegun by tax-payers in the courts of that 
slate to enjoin the counties from levying any 
tax to pay judgments rendered in the fed- 
eral courts on municipal bonds. 

The leading case in the supreme court of 
the United States upon this subject, which 
is well known to the profession, is the case 
of Riggs v. Johnson Co., 6 Wall. [73 U. SJ 
166. The case is not so strong for the re- 
lators as the one now at the bar, because, in 
that case the injunction from the state court j 
against the officers of Johnson "county wasj 
issued before the writ of mandamus was is- ■ 
sued by the federal court. The following is j 
a correct synopsis of the point ruled in that 
case: "After a return unsatisfied • of an exe- ' 



cution on a judgment in a circuit court of ; 
the United States against a county for in- 
terest on railroad bonds, issued under a state 
statute in force prior to the issue of the 
'bonds, and which made the levy of a tax to l 
pay such interest obligatory on the county, ' 
a mandamus from the circuit court of the 
United States will lie against the county of- 
ficers to levy a tax, even although prior to < 
the application for the mandamus a state ! 
court has perpetually enjoined the same of- 
ficers against making such levy; the man- 
damus, when so issued, being regarded as a 
writ necessary to the jurisdiction of the fed- i 
eral court which had previously, attached, 
and to enforce its judgments, and the state , 
court, therefore, not being regarded as in 
prior possession of the ease." 

Now, the state officers in the state of Iowa 
supposed they • were between two fires. 
First, the state . court enjoined them from 
levying the tax, and a subsequent manda- 
mus from the federal court commanded 
them to levy precisely the same tax which 
the writ of the state court forbade. If they 
obeyed the mandamus of the federal court, . 
and levied the tax, the state court would, 
they said, arrest them for contempt of its 
writ and punish them. If they disregarded 
the command of the writ of mandamus, the 
federal court would attach them for con- 
tempt and punish them. Now, what was to 
be done? 

It was this dilemma the county judge, in 
the case at bar, said he supposed he was 
in: "I am subject to two commands; the 
federal court commands the levying of this 
tax, and the circuit court for the county has 
commanded me to annul the levy." He 
obeyed the orders of the local court, and in 
so doing he simply obeyed the wrong tri- 
bunal. 

The subject is very fully considered by the 
supreme court of the United States in the 
above mentioned case of Riggs v. Johnson 
Co. It would consume too much time to re- 
fer to it at length; but the effect of it is, 
that in judgments rendered in this class of 
cases the writ of mandamus is a writ neces- 
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sary to enforce the judgment, and that judg- 
ment can no more be interfered with by the 
state courts than they can undertake to in- 
terfere with an ordinary writ of execution 
in the hands of the marshal of this court, 
nor can the state court any more interfere 
than the federal court could interfere with 
their judgments or process. It is a rule that 
one court shall not interfere with the pro- 
cesses of the other, and when this rule is 
observed harmony exists in both, and there 
can be no conflict 

(After reading some extracts from that 
case, the judge continued:) 

Such is the law of the land, as declared 
by the highest tribunal of the country, and 
all courts, federal and state, must accept it 
and yield obedience to it It is so under- 
stood in this state, for I have before me an 
opinion of the supreme court of Arkansas, 
delivered by the present distinguished chief 
justice, in which he considers this subject. 
Vance v. City of Little Rock, 30 Ark. '435, 
452. Speaking on this point, Chief Justice 
•English says: "We cannot undertake to say 
that the circuit court of the United States 
had not jurisdiction to award the manda- 
mus, nor that in exercising its jurisdiction 
it committed an error, for this court has no 
appellate jurisdiction over that court. The 
city had the right to appeal from its judg- 
ment awarding the mandamus to the su- 
preme court of the United States, and fail- 
ing to do this, no complaint it can make to 
us of the effect of the judgment awarding 
the writ can be made of any avail." 

That is the true doctrine, and it .is the one 
recognized alike by the supreme court of the 
state and the supreme court of the United 
States. The effect of this is, that the action 
of the circuit court of Jefferson county, and 
the action of the county court in pursuance 
thereof, were nullities. The county judge 
has been examined on cath, and he disclaims 
any intention to disregard the mandate of 
this court, but he has made a mistake which 
may result to the prejudice of the relator's 
interests. We will reserve any further ac- 
tion against the county judge, in order to 
see whether his action shall in, the end re- 
sult injuriously to the parties. 

CALDWELL. District Judge, concurs in 
the foregoing views, and in the following 
order: 

"It is now ordered that the said rule 
against said Silverman be reserved for the 
further action of the court, and that John 
M. Clayton, sheriff and ex-officio collector of 
said county, do proceed to collect the taxes 
levied to pay the relator's judgment the same 
as if the said certiorari proceedings had not 
been had, and the judgment and orders of 
the circuit court, and of the county court 
setting aside said levy, had not been made. 
The said collector will collect the said tax 
as other "delinquent taxes are collected, but 
without penalty upon all such taxes which 
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may be paid before the day when, by law, 
be is required to advertise real estate for 
sale for such delinquent tax. It is further 
ordered that a duly certified copy of this or- 
der shall forthwith be served by the marshal 
on said collector." 
Ordered accordingly. 



Case No. 16,389. 

UNITED STATES v. SIMMONS, 
[14 Blatchf. 473.] i 

Circuit Court, E. D. New York. May 27, 

1878. 

New Trial— Delay of Application. 

After the conviction of a defendant, he moved 
in arrest of judgment, and the case went to the 
supreme court on a certificate of a division of 
opinion. After a decision by that court, the 
defendant moved in this court for a new trial: 
Held, that it was toe late to make such a mo- 
tion. 

[This was an indictment against Stephen 
J. Simmons charging the violation of certain 
provisions of an act of congress relating to 
distilled spirits. Heard on a motion for a 
new trial.] 

Asa W. Tenney, U. S. Dist. Atty. 
John J. Allen, for defendant. 

BENEDICT, District Judge. The defend- 
ant was tried and convicted in May, 1875. 
There is no minute of any motion for a new 
trial having been then entered. A motion in 
arrest of judgment was made, which was 
argued and re-argued, and, a difference of 
opinion having arisen, the case went to the 
supreme court of the United States, upon a 
certificate of division. The decision of the 
appellate court having been made" during the 
present month [96 U. S. 360], the defendant 
now applies to have a day fixed for the hear- 
ing of a motion for a new trial. The applica- 
tion comes too late. If any objection was in- 
tended to be made to the verdict, a motion 
for a new trial should have been promptly 
made. No reason for the delay has been sug- 
gested, and. to permit such a motion to be 
now made, after the lapse of three years, and 
where, as may well be supposed, the wit- 
nesses are scattered, would be highly im- 
proper. Ordinarily, it is too late, after a mo- 
tion in arrest of judgment has been made, 
to apply for a new trial; and, although, when 
a motion for a new trial and a motion in ar- 
rest of judgment have been entered simul- 
taneously, and the latter is first argued, by 
direction of the court, the former may be 
thereafter argued, yet, in a case like this, 
when the question of a new trial is, for the 
first time, raised after the decision upon the 
motion in arrest, it cannot be entertained. 
The motion is, therefore, denied. 



i [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 



Case No. 16,290. 

UNITED STATES v. SIMS. 

[4 Cranch, C. C. 618.] * 

Circuit Court, District of Columbia. Nov. 

Term, 1835. 

Robbery— Larcext by Slave. 

1. To constitute robbery, there must be fear 
or force. 

2. A slave charged with larceny is to be tried 
and punished by a justice of the peace. 

Indictment [against the negro Henry Sims] 
for highway robbery of one Latimer, by 
snatching his watch from his side pocket, it 
being fastened to his neck by a ribbon, which 
was broken by the first snatch, the owner 
not having been put in fear. 

Mr. Key, for United States, cited Russ. & 
R. 419; 3 Chit. 805. 

Hoban & Morfit, for prisoner, cited Rex v. 
Gnosil, 1 Car. & P. 304, 12 Serg. & L. 182. 

THE COURT (nem. con.) was of opinion 
that, in this case, the force was not sufii- 
eient to constitute the offence of robbery, 
and intimated that the law was correctly 
stated by Garrow, B., in Gnosil's Case, 1 Car. 
& P. 304. 

The jury found the prisoner guilty of sim- 
ple larceny, and that he was a slave; where- 
upon THE COURT, not having jurisdiction 
of simple larceny by a slave, ordered him to 
be taken before a justice of the peace, to be 
dealt with" according to law. 



Case No. 16,291. 

UNITED STATES v. SIMONS. 

[1 Abb. (U- S.) 470; 12 Int Rev. Rec. 10: 7 
Phila. 607; 3 Pittsb. Rep. 261; 18 Pitt-b. 
Leg. J. 60; 27 Leg. Int. 236; 5 Am. Law Rev. 
187.] 2 

District Court, W. D. Pennsylvania. June 
Term, 1870. 

Internal Revenue— "Produce Broker." 

One whose occupation is to sell agricultural 
produce in public market, is not exempted from 
the tax imposed by the internal revenue law of 
1866 [14 Stat. 98], upon "produce brokers," 
by the fact that the produce sold is not pur- 
chased by him for sale, nor sold as agent for 
another, but is raised by himself upon his farm. 

Trial of an indietment. The defendant, 
Charles Simons, was indicted for carrying 
on business as a produce broker, without 
paying the special tax required by the in- 
ternal revenue laws. The evidence upon the 
trial showed that the defendant owned a 
piece of land in the vicinity of the city of 
Williamsport, on which he raised vegetables; 
and he was accustomed to dispose of rhese 
vegetables on the regular market days, in 
the markets of the city. 

i [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reported by Benjamin Vaughan Abbott, 
Esq., and here reprinted by permission. 5 Am. 
Law Rev. 187, contains only a partial report.] 
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H. B. Swope. Dist. Atty., for tlie govern- 
ment, contended that there were only two 
-ways in which the defendant could dispose 
of his produce without paying tax— one by 
selling it at the place of production, and the 
■other by hawking it in the manner of a ped- 
lar; and that when he entered the market 
place regularly and competed with other 
■dealers who were compelled to pay tax, he 
made himself equally liable. 

Allen & Bartles, for defendant, contend- 
ed that the defendant had the right to dis- 
pose of produce raised by himself, on his 
own land, without payment of any tax. 

McCANDLESS, District Judge. The courts 
■of the United States are tribunals which 
were created b> the constitution to stand be- 
tween the government and the people. 
Whilst we see that the laws are enforced, 
we must take care that the citizen is not op- 
pressed. The decisions of the several de- 
partments at Washington are entitled to 
great respect, but they can not and do not 
control the judgment of our courts. Other- 
wise we would not be, as we are designed 
to be, an independent branch of the govern- 
ment, wholly irresponsible for the soundness 
of our decrees, to either congress or the ex- 
ecutive. In this matter of taxation, which 
has annoyed the world from the days of the 
tribute to, and the image and superscrip- 
tion of Caesar, and which is always a source 
of discontent, in protecting the people we 
must preserve the faith of the nation. To 
re-establish the Union and place it upon a 
permanent basis, we have contracted a large 
public debt, the principal and interest of 
which must be paid to the uttermost far- 
thing. Anything else would be derogatory to 
our personal integrity, and disgrace us in 
the face of all nations. Every citizen, there- 
fore, is bound to contribute to the common 
fund, and his omission or refusal to do so 
inflicts an injury upon his fellow citizens, 
and upon the government to which he is in- 
debted for the protection of his life, liber- 
ty, and property. 

Before announcing the conclusion at which 
I have arrived, I have thought it proper to 
make these preliminary observations, be- 
cause there is a large class of people who 
think they are or should be exempt from 
the onerous burden which is laid upon us 
all. 

Simons is indicted for carrying on the 
business of a produce broker without hav- 
ing paid the special tax. Nothing criminal, 
in the ordinary sense of the term, is at- 
tributed to him. The proceeding against 
him is designed as a test case to ascertain 
whether, in the exercise of his occupation 
as a market gardener, he is liable to its pay- 
ment. 

We think he is. The evidence shows that 
he is the owner of forty acres of ground on 
Incoming creek, in the vicinity of this city, 



which he cultivates in raising vegetables; 
that, except in December and January, he 
attends the market of Williamsport with his 
horses and wagon, backs up at the curb- 
stone at different points on Market and Third 
streets, erects a temporary stand at the tail 
of his wagon, and there, twice a week, on 
the days fixed by an ordinance of the eity as 
market days, sells the products of his gar- 
den. 

It has been contended; with much ability, 
that he does not come within the category 
of produce broker. At one time in the con- 
sideration of this ease I was inclined to con- 
cur with the Ijarned counsel for the de- 
fense, and designed to request a further ar- 
gument from the able district-attorney, but 
am now clear that the defense is not ten- 
able. 

If the question depended upon the common 
acceptation of the word "broker," the argu- 
ment for the defendant would be sound, for 
a broker is a middle man, an intervenor be- 
tween the buyer and seller, a factor or agent 
who contracts for the one or the other. 

We have exchange brokers, stock brokers, 
pawnbrokers, and insurance brokers, who 
negotiate between vendor and vendee; and 
as Simons sells his own products, he could 
not very well be called a broker. But con- 
gress has not left it to the courts to define 
what the word "broker" means. They have 
given us a legislative definition by which 
we are bound. 

In section 79 of the act of 1866, they say 
that a "produce broker" is a person "whose 
occupation it is to buy or sell agricultural or 
farm products." If he buys or sells, wheth- 
er he does it for himself or for another, he 
is to be "regarded," in the language of the 
act, as a "produce broker." Congress might 
have used a better term, but all refinement 
upon the words is at an end in the face of 
this definition. It was doubtless the design 
to exempt, as far as practicable, the agri- 
cultural portion of the community from bur- 
densome taxation; but as almost every per- 
son and everything is necessarily subject to 
taxation, there was no good reason why the 
producer, who brings his articles to market 
and comes in competition with merchants, 
or those who only buy and sell, should be 
so highly favored. If he sells from his farm 
or his garden he pays nothing, but if he acts 
in the capacity of a merchant or dealer, he 
must pay a tax upon that occupation. That 
is but just to his fellow tax-payers, and he 
ought not to complain of the government 
which exacts it- 

But there is still another reason why I 
consider this the true construction of the 
statute. Farmers and gardeners are exempt 
from taxation as pedlars; that is, they may 
go from house to house in town or country 
and sell their produce without paying a 
special tax. They are also exempt as "man- 
ufacturers or producers." Here the maxim 
"expressio unius est exclusio alterius" ap- 
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plies. If congress intended that they should 
not be included in the class of produce bro- 
kers they would have said so. If they pursue 
any other occupation than that of tilling the 
soil, and selling directly from their farms or 
gardens, they incur the liability of the addi- 
tional employment, and I think properly so. 

All this is a case of the first impression, no 
published opinion of my brethren of the 
bench having yet appeared; as it involves 
large interests to both the government and 
the people, I have given to it careful consid- 
eration, and the more I reflect upon it the 
better I am satisfied the decision is right. 

Your verdict should be against the defend- 
ant. 

The jury immediately returned a verdict of 
"guilty in manner and form, &c. &c," where- 
upon the defendant was sentenced to pay a fine 
of ten dollars, the special tax for two years, 
twenty dollars, and the costs. 



Case KTo. 16,292. 

UNITED STATES v. SINGER et al. 

[2 Biss. 226; * 18 Pittsb. Leg. J. 5; 12 Int. 
Rev. Rec. 98, 209; 3 Chi. Leg. News, 81.] 

Circuit Court, N. D. Illinois. Jan., 1870.2 

Bonds axd Taxes op Distillers — Returns of 
Production — Liability op Sureties. 

1. The 20th section of the act of July 20, 
1868 [15 Stat. 133], cannot be construed as 
authorizing the collection of a tax on spirits 
which have never been actually produced. 

2. A distiller is not bound to return more 
spirits than he has produced. If his return is 
less than eighty per cent, of the producing ca- 
pacity of the distillery, the assessor should as- 
sess him for the deficiency, but to the claim for 
a tax on such alleged deficiency, the fact that 
such deficiency does not exist is a sufficient 
answer. 

[Cited in U. S. v. Bicket, Case No. 14,590.] 

3. The sureties on distillers' bonds, executed 
previous to the act of March 29, 1869 [16 Stat. 
52], are not liable to reimburse to the United 
States the expenses and salaries charged 
against distillers in said act. 

4. Sureties are not liable for the performance 
by their principal of duties not within the scope 
pf the particular office, and which they cannot 
be supposed to have contemplated at the time 
they executed the bond. 

This was a demurrer to pleas filed by the 
defendants [Jacob Singer and others] in an 
action by the United States on a distiller's 
bond, and also a demurrer to one of the 
breaches alleged in the declaration. 

J. O. Glover, II. S. Dist. Atty. 
George A. Meech, for defendants. 

DRUMMOND, Circuit Judge. In this case 
the facts are, that Singer & Bickerdike as 
principals, and the other defendants as sure- 
ties, gave a bond on the ISth of January, 
1869, to the United States in the penal sum 
of ninety-two thousand dollars, with the con- 

i [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 

2 [Reversed in 15 Wall. (82 U. S.) 111.] 



dition that as Singer & Bickerdike on and 
after that day intended to be engaged in the 
business of distillers, they should in all re- 
spects faithfully comply with all the provi- 
sions of law in relation to the duties and 
business of distillers, and pay all penalties 
incurred or fines imposed on them for a vio- 
lation of any of the said provisions. 

The declaration alleges several breaches on 
this bond. The first is that Singer & Bick- 
erdike made return of the amount of spirits 
that they had manufactured during the 
month of November, 1868, and that the 
quantity was less than eighty per cent of 
the -producing capacity of their distillery as 
estimated under the provisions of the inter- 
nal revenue law, and that on the 10th of 
February, 1869, the assessor made an as- 
sessment against them for the deficiency, 
viz. $26,089.60, which they have not paid. 

To this breach the defendants have plead- 
ed what is termed the third amended plea, 
and which declares that Singer & Bickerdike 
made return, to the assessor of all the high- 
wines and spirits produced at their distillery 
during the month of November, 1868, and 
that an assessment was made against them, 
for the full amount of tax on the same, and 
that the amount so assessed has been paid, 
and that no other highwines or spirits were 
produced at their distillery during the month 
of November, 1868, than what were so re- 
turned. 

To this plea there is a demurrer by the 
plaintiffs. The declaration also contains an 
additional breach or count, to the effect that 
one Davis, an internal revenue storekeeper, 
was appointed by the secretary of the treas- 
ury and assigned to the distillery of Singer 
& Bickerdike at a salary of five dollars a 
day from March 4 to March 25, 1869, inclu- 
sive, thereby becoming entitled to $110 as 
such storekeeper, and which amount has 
been paid by the plaintiffs, and thereupon it 
became the duty of Singer & Bickerdike to 
reimburse to the plaintiffs this amount, but 
to do this they have failed. 

To this breach there is a demurrer by the 
defendants. The first question turns upon 
the validity of the plea, and consequently 
upon the true construction of the 20th sec- 
tion of the aet of congress of July 20, 1868. 
That section declares -that the assessor, in 
order to determine whether all the spirits 
produced in a distillery have been returned, 
shall ascertain the whole quantity of mate- 
rials used for the production— "and forty- 
five gallons of mash or beer brewed or fer- 
mented from grain, shall represent not less 
that one bushel of grain, and seven gallons 
of mash or beer brewed or fermented from 
molasses, shall represent not less than one 
gallon of molasses. If the return is less than 
the quantity thus ascertained, the distiller or- 
other person shall be assessed for the defi- 
ciency, * * * and the collector shall pro- 
ceed to collect the same as in cases of other 
assessments for deficiencies." Now, it will 
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be observed tliat the -language of the section 
as referred to above seems to proceed on 
the basis that it has given a mode of ascer- 
taining the quantity of spirits produced, - by- 
declaring that forty-five gallons of mash shall 
represent one bushel of grain, under the im- 
plication that when the number of bushels 
of grain is known, the . quantity of spirits , 
produced is exactly ascertained, an implica- 
tion contrary to the fact, as is well under- 
stood by all practical distillers. If the sec- 
tion had arbitrarily declared how much spir- 
its one bushel of grain should represent, then 
this part of the difficulty would be removed, i 
The section concludes with this provision: ■ 
"But in no case shall the quantity of spirits 
returned by the distiller, together with the ! 
quantity so assessed, be for a less quantity ' 
of spirits than eighty per centum of the pro- 
ducing capacity of the distillery as estimated 
under the provisions of this act." 

This 20th section appears to have been 
.framed for the purpose of prescribing a 
method of ascertaining the product of the 
distillery, or to impose a tax on its capacity 
as such, or to unite both, and thus if the dis- 
tiller should in fact produce eighty per cent, 
then it was to be a tax on the product; and 
if less, on the capacity. 

In order to determine which of these is the 
true meaning of this section, the facts of this 
case should not be forgotten. It has been 
conceded in the argument by the district at- 
torney that, so far as is known and believed 
•by the officers of the government, the dis- 
tillers in this case returned all the spirits 
they manufactured in the month of Novem- 
ber, 1868, and that the assessment in con- 
troversy was made upon a quantity of spirits 
that never existed. 

In examining the act of July 20, 1868, the 
inquiry naturally arises— what was its ob- 
ject as to distilled spirits. It is entitled "An 
act imposing taxes on distilled spirits and 
tobacco, and for other purposes." The first 
section declares what tax shall be levied and 
collected on distilled spirits, and the follow- 
ing sections contain various provisions for 
ascertaining and securing the payment of the 
tax. The tenth section designates in what 
manner the true producing capacity of each 
distillery shall be determined, and how er- 
rors in such estimate shall be corrected. The 
thirteenth section imposes a daily tax upon 
the distiller in proportion to the capacity of 
his distillery for mashing and fermenting 
grain, etc. 

The 14th, loth, 16th, 17th, 18th and 19th 
sections contain various and minute direc- 
tions as to the construction of buildings and 
machinery, and the mode of manufacture, 
in addition to those previously prescribed, 
and the main object of which appears to be 
to guard against dishonest practices by the 
distiller. Besides all this, the distiller or 
principal manager is to make his return 
three times a month, under oath, stating the 
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quantity and kind of materials used for the 
production of spirits each day, and the num- 
ber of wine gallons and of proof gallons of 
spirits produced, and he is bound to include 
all, because he must asseverate there was 
no more used or produced. After this fol- 
lows the 20th section, the substance of which 
has been already stated, and numerous 
others, all of the same general purport up 
to the 59th, which imposes an annual special 
tax upon distillers in proportion, not to the 
capacity, but to the actual product of the 
distillery. 

If it were the purpose of the law to assess 
also a tax upon the capacity alone of a dis- 
tillery as representing its actual product, and 
in this way tax the supposed product itself, 
and if it be true that such a tax is something 
else than an assessment upon the distillery 
and machinery, merely because they possess 
a certain property or quality, then it is singu- 
lar that such multifarious and complicated 
provisions were considered necessary to as- 
certain and collect the amount. If the pro- 
ducing capacity of a distillery is known— as 
so many gallons a day— then it is a simple 
thing to say it shall pay fifty cents as a tax 
on every gallon it is capable of producing; 
and the complex and expensive arrange- 
ments - and- safeguards to prevent fraud, 
thrown around the manufacture of distilled 
spirits, could be dispensed with at once. 
The object of so much legislation must have 
been to ascertain the product, and thus com- 
pel the payment of a tax on the whole of the 
article manufactured. Such a tax may be 
said to be just, as having something on 
which to operate, whereas a tax on the pro- 
ducing capacity of a distillery, if it be not 
a tax on the distillery itself, is often on a 
mere imaginary thing. It is like the attempt 
to tax an income where there is none. 

If we examine the language of the 20th 
section in connection with that part of the 
19th section already referred to, this view 
of the law will be strengthened. The dis- 
tiller must return the whole of the spirits 
manufactured, under oath, but in no case 
shall the quantity returned be " less than 
eighty per cent, of the producing capacity of 
the distillery, so that literally, if the distil- 
lery Ms produced less than eighty per cent., 
which is alleged to be the fact in this ease, 
then the distiller is required to make a false 
return and swear to it This certainly can- 
not be the meaning of this section, because 
a previous part of the section, after assum- 
ing—contrary to the fact— that a test of 
quantity had been given, directs an assess- 
ment to be made if the quantity, returned 
shall be less than that thus ascertained. 

The only construction that can be given to 
this section, consistent with reason and the 
general scope and purpose of the law, in my 
opinion, is. if the return is not equal to 
eighty per cent, of the producing capacity of 
the distillery, the assessor shall assume that 
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it ought to have been, and the distiller shall 
then be assessed on that basis, as a method of 
discovering the actual product. It could not 
have been intended the distiller should return 
what he had not produced, nor that he should 
pay a tax on nothing. My conclusion is that 
the object of this section of the law is accom- 
plished when the distiller has paid the proper 
tax on all the spirits he has manufactured. 
The letter of the section seems to be framed 
on a certain theory, but it is not possible, 
even for an act of congress, to make a bushel 
of grain produce more spirits than nature has 
supplied and science and skill can extract. 
One bushel of grain is not always precisely 
like another, nor is distilling always carried 
on under precisely the same circumstances, 
nor with precisely similar machinery and ap- 
pliances of manufacture. And if a distillery 
has run part of a month and it is accidentally 
destroyed by fire or otherwise, is the letter of 
the statute still to be followed and an assess- 
ment of eighty per cent, made and enforced 
for the whole month, when the product may 
have become impossible? And if not, why 
not? Such is a case in actual controversy in 
this court. 

Admitting then it may have the effect of 
compelling the distiller to establish, when he 
has not returned eighty per cent, of the pro- 
ducing capacity of his distillery, that it was 
because the distillery did not produce it, I 
must hold, when that is done, it is an answer 
to the claim set up under this section for an 
alleged deficiency— the fact then being the 
deficiency does not exist. My attention has 
been called to the Case of Dutcher [Case No. 
15,014], in this court as having some bearing 
on this case; but the point decided there was 
different from that which the government 
seeks to establish here against the distiller. 
That was where a bond had been given un- 
der the act of July 13, 1866 [14 Stat. 98], on 
the removal of certain highwines from one 
bonded warehouse to another, and where the 
quantity of wines was ascertained by govern- 
ment inspection, when delivered at the one 
warehouse to the owner, and received at the 
other from him. The highwines were deliv- 
ered to the owner on condition that he would 
agree to pay the tax on the difference be- 
tween the number of gallons as delivered and 
as received, less certain allowances. In that 
case the government held the highwines for 
the tax. It parted with them on a particular 
guaranty voluntarily entered into by the 
owner. The court held that he was bound 
by the terms of his contract, though it op- 
erated with some hardship in that instance. 
If it were clear that the intent of this 20th 
section of the act of 186S was that the dis- 
tiller should pay a tax on what his distillery 
did not manufacture, then, however unjust or 
oppressive surh a provision might be, it could 
not be disregarded by the courts unless, in- 
deed, on the ground that congress could not 
impose such a tax, which point need not now 
be considered. In conclusion, on this part of I 



the case, it must be said once more that if the 
position of the government is correct, that 
the law intended to levy and collect a tax o£ 
fifty cents on every gallon of distilled spirits 
that a distillery was capable of producing, 
without regard tc the fact that it was ever 
actually manufactured, it is to be regretted 
the meaning was not more clearly expressed. 
It was only necessary to determine the pro- 
ducing capacity of the distillery, and the be- 
ginning and end of its operations, and the 
thing was done. Instead of which we have 
a series of restrictions and impositions, and a 
system of inquisition and espionage upon dis- 
tilling—admitted by the act to be a lawful 
occupation— which if extended to all other 
kinds of business, would make the collection 
of taxes odious and oppressive and indeed 
well nigh intolerable. 

Nothing has been said, because the ques- 
tion was hot made in the argument, of the 
application of this bond to an alleged omis- 
sion of duty on the part of the principals at 
a time prior to the execution of the bond, a 
point perhaps by no means free from diffi- 
culty as affecting the sureties, whatever may 
be its bearing on the principals. 

Neither has any stress been placed on what 
is said to be true, that the commissioner or 
internal revenue, on being satisfied in some 
other cases that all the spirits manufactured 
were returned and the tax paid thereon, di- 
rected that the assessments should not be 
enforced, because the question really is 
whether it is a matter of discretion with the 
commissioner or of right upon the part of the 
distiller The demurrer to the third amend- 
ed plea will therefore be overruled. 

The second question arises on the demurrer 
of the defendants to the second breach in the 
declaration. The law in force at the time 
this bond was executed (section 52, Act July 
20, 1868) required that the United States 
should pay the internal revenue storekeeper, 
and in conformity therewith, Davis, the store- 
keeper in this ease, was paid by the govern- 
ment the sum of $110, being at the rate of 
five dollars a day while employed and as- 
signed to the warehouse of Singer & Bicker- 
dike, and all of which was after the execu- 
tion of the bond in this case. On the 29th 
of March, 1869, congress passed a joint reso- 
lution directing that certain items omitted in 
the enrollment of the appropriation act of 
March 3d, 1869 [15 Stat 301], were to be 
added as amendments thereto, among which 
was this proviso: "That after the passage 
of this act the proprietors of all internal rev- 
enue bonded warehouses, shall reimburse to 
the United States the expenses and salary of 
all storekeepers or other officers In charge of 
such warehouses, and the same shall be paid 
into the treasury and be accounted for like 
other public moneys." 

It will be seen, therefore, that Singer & 
Bickerdike by this were required to repay to 
the United States what the latter had paid to 
Davis, and the question is— to say nothing 
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about its effect on the principals— whether the 
sureties are liable by such an ex post facto 
resolution of congress operating upon the con- 
dition of this bond, executed the 18th of Jan- 
uary previous, in such a way as to give it 
validity against them. I think they are not. 
It is a matter of grave doubt whether this 
bond stands on the same footing as an of- 
ficial bond; but conceding that to be so, what 
is the true rule on the subject? 

One of the best considered cases to which 
the attention of the court has been directed, 
is that of Governor of Illinois v. Kidgway, 
12 III. 14, where the supreme court of Illinois 
discusses and decides upon the effect of sub- 
sequent legislation on the liability of sureties 
to official bonds, and where this rule is stat- 
ed. The sureties of an officer on his official 
bond are liable for the faithful performance 
of all duties imposed on him, whether by 
laws previous or subsequent to the execution 
of the bond, if they properly belong to and 
are within the scope of the particular office, 
and not for those unconnected with it and 
which cannot be supposed to have been con- 
templated by the parties at the time they ex- 
ecuted the bond. 

Some such principle as this must be adopt- 
ed or the contract of a surety, instead of be- 
ing construed strictly, as confessedly it 
should be, is extended so as to include obliga- 
tions that he never assumed. Can it be fair- 
ly said to have been within the contempla- 
tion of the sureties in this case, that their 
principals would be required to refund money 
which the government by existing law, if a 
storekeeper was employed and assigned, was 
obliged to pay, and that thus they were to be 
held accountable for such an act done and 
default made after they signed the bond? 

If this be so, where is the limit to the re- 
sponsibility which may in this manner be 
cast upon a surety to an official bond? The 
contract of a surety is secondary. He is 
bound for the acts of his principal and not 
his own, and if it be true, that for what is 
fairly within the contemplation of the parties, 
though ex post facto, he is bound, yet if we 
go beyond that, it would seem to violate the 
fundamental principles of the contract of the 
surety. 

If the rule insisted on by the government 
in this case is maintainable, it is difficult to 
see why the sureties to this bond could not 
in the same manner and by equivalent legis- 
lation be made to reimburse the United States 
for the whole expense of collecting every dol- 
lar of tax paid on distilled spirits by their 
principals. 

The decisions of the courts of the United 
States, which are collected and cited by Mr. 
Brightly in his "Federal Digest," 822, upon 
the contracts of sureties, are in conformity 
with the opinion here given. 

The demurrer to the second breach will 
therefore be sustained. 

{Judgment having been given for defendants, 
a writ of error was sued out from the supreme 



court. The judgment of this court was re- 
versed, and the cause remanded for further 
proceedings, with leave to the defendants to 
plead anew to the first count of the declaration. 
15 Wall. (82 U. S.) 111.] 



Case No. 16,293. 

UNITED STATES v. SINGLETON. 

[1 Craneh, O. C. 237.] i 

Circuit Court, District of Columbia. June 
Term, 1805. 

Indictment fob Misdemeanor— Name of Prose- 
cutor. 

The want of the name of a prosecutor upon 
an indictment for a misdemeanor in Virginia, 
is not sufficient cause for arresting the judg- 
ment. 

[Cited in U. S. v. Helriggle, Case No. 15,- 
344.] 

Indictment [against George Singleton] for 
assault on Julia Drake. 

Mr. Taylor, for defendant, moved the court 
to arrest the judgment upon the verdict, be- 
cause the name of a prosecutor was not in- 
dorsed on the indictment; and cited the Vir- 
ginia law, New Rev. Code, p. 105, c. 74, §§ 
24, 25; Id. p. 346, c 188, § 2; and Act 1802, p. 
431, c. 303. 

THE COURT, after taking time to consider, 
was of opinion that the want of the name of 
the prosecutor indorsed upon the indictment, 
is not sufficient ground to arrest the judg- 
ment, and overruled the motion. See Vir- 
ginia v. Leap [Case No. 16,964], at April term, 
1801. 



UNITED STATES (SINN v.). See Case No. 
12,906. 



Case K"o. 16,294. 

UNITED STATES v. SIX BARRELS OF 
DISTILLED SPIRITS. 

[5 Blatchf. 542; 2 6 Int. Rev. Rec. 187; 15 
Pittsb. Leg. J. 127.] 

Circuit Court, E. D. New York. Nov. 25, 
1867. 

Internal Revenue — Forfeiture of Distilled 
Spirits— Burden of Proof. 

Under the 45th section of the internal reve- 
nue act of July 13, 1866 (14 Stat. 163), which 
provides, that "all distilled spirits found else- 
where than in a bonded warehouse, not having 
been removed from such warehouse according 
to law, and the tax imposed by law on the same 
not having been paid, shall be forfeited; 
» * * and the burden of proof shall be up- 
on the claimant of said spirits, to show that the 
requirements of law in regard to the same have 
been complied with," where rectified spirits are 
seized while in process of sale by a rectifier as 
free of tax, the burden of proof is on the claim- 
ant of such spirits to show that the tax on 
them has been paid. 

[Cited in Boyd v. U. S., Case No. 1,749 ; Cof- 
fey v. U. S., 6 Sup. Ct. 435, 116 'U. S. 433.] 

i [Reported by Hon. William Granch, Chief 
Judge.] 

2 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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This was a libel of information, filed 
against certain distilled spirits as forfeited, 
under the 45th section of the internal reve- 
nue act of July 13, 1866 (14 Stat. 163), which 
provides, that "all distilled spirits found else- 
where than in a bonded warehouse, not hav- 
ing been removed from such warehouse ac- 
cording to law, and the tax imposed by law 
on the same not having been paid, shall be 
forfeited; * * * and the burden of proof 
shall be upon the claimant of said spirits, to 
show that the requirements of law in regard 
to the same have been complied with." The 
evidence, about which there was no contro- 
versy, showed, that the spirits in question 
were found elsewhere than in a bonded ware- 
house, being, at the time of seizure, in pro- 
cess of delivery by a rectifier in New York 
to a buyer in Brooklyn. The rectifier was 
called as a witness, and testified that the 
spirits were rectified by him; that he bought 
two barrels of raw spirits from a broker, 
which purported to have been distilled in 
Brooklyn and to have paid the tax; that he 
mingled with these two, four other barrels, 
which he had bought of other rectifiers as 
rectified spirits, and re-rectified the whole; 
and that he was selling the product at a price 
less than the cost of manufacture with the 
tax. No offer was made to show that the tax 
on any of the spirits had been paid, nor was 
any effort made to explain how any of it had 
been removed from the bonded warehouse. 
The barrels were all marked "Rectified," 
with the name and place of business of the 
rectifier, as required by section 26 of the act, 
and were marked "Inspected by F. A. Ste- 
vens, Government Inspector, May, 1867." At 
the trial, upon the close of the testimony, the 
court was asked to direct a verdict in favor 
of the claimant, upon two grounds— First, that 
no probable cause of seizure was shown by 
the government, other than the fact that the 
spirits were found elsewhere than in a bond- 
ed warehouse, and that, in the absence of 
other proof, the claimant was not called on to 
prove anything; second, that, assuming that 
the burden of proof was upon the claimant, 
he was entitled to judgment, having shown 
that the spirits, being rectified spirits, were 
marked and branded as required by sections 
26 and 43. On the other hand, it was asked 
that a verdict be entered for the government, 
under the construction given to the 45th sec- 
tion by Mr. Justice Nelson, in the case of U. 
S. v. 50S Barrels of Distilled Spirits [Case 
No. 15,113], inasmuch as no evidence was of- 
fered to show that the spirits had been re- 
moved from the bonded warehouse accord- 
ing to law, upon payment of the tax. 

Benjamin F. Tracy, U. S. Dist. Atty. 

William H. Hollis, for claimant 

BENEDICT, District Judge. I consider the 
various propositions of law involved in this 
case to have been disposed of by the decision 
in the case of XJ. S. v. 508 Barrels of Distilled 
Spirits [Case No. 15,113]. Under the law, all 



distilled spirits must go into a bonded ware- 
house, whence they can be withdrawn only 
for certain purposes and in certain specified 
ways. They can be withdrawn for export, 
upon certain bonds; for transportation to an- 
other collection district, upon being duly 
gauged, inspected and marked, and a bond 
given for their transportation; for re-distilla- 
tion or rectification, when they must be re- 
stored to the same warehouse from which 
they were taken; and, lastly, upon payment 
of the tax. The Case of the 508 Barrels was 
a case of spirits purporting to have been re- 
moved for transportation from Illinois to the 
Third district of New York, which were 
found in the Third district of New York; out 
of a bonded warehouse; and, on that evi- 
dence, it was held, that the burden was upon 
the claimant to show that the requirements 
of the law, to enable spirits to be removed 
from the bonded warehouse for transporta- 
tion, had been complied with, and proof that 
the barrels had upon them brands purporting 
to be the inspector's brands, and the posses- 
sion of a permit from the collector, were held 
insufficient. The present case is one of recti- 
fied spirits, found in the street, in process of 
sale by a rectifier as free of tax. They can- 
not legally he in that position without hav- 
ing been removed from the bonded ware- 
house upon the payment of the tax. It dif- 
fers from the Case of the 508 Barrels only in 
that the spirits purport to be rectified spirits, 
removed from a bonded warehouse upon the 
payment of the tax, instead of being spirits 
removed for transportation upon bonds. It is 
conceded by the claimant, that the 45th section 
applies to both rectified and raw spirits; and 
as, in the Case of the 508 Barrels, which pur- 
ported to have been removed on bonds, proof 
from the claimant of the giving of the bonds 
was required, so, in the case of spirits pur- 
porting to have been removed on payment of 
the tax, proof must be given that the tax was 
paid. The words, "requirements of law in 
regard to the same," as used in the 45th sec- 
tion, refer to the particulars specified previ- 
ously in the section, as entailing a forfeiture, 
that is, removal from the bonded warehouse 
according to law and payment of the tax, 
where that is necessary to a removal in the 
manner in which these spirits purport to have 
been removed. It was earnestly contended, 
that such a construction of the law would re- 
quire an impossibility and cause a total cessa- 
tion of trade. The law so construed, if en- 
forced with reasonable diligence, will un- 
doubtedly hamper the trade in fraudulent 
spirits; but it is not seen that it will require 
impossibilities of persons who desire to obey 
the law. Care and caution will undoubtedly 
be required of rectifiers and of dealers, and 
trade in the article will not be wholly free 
from embarrassment. But such is the nec- 
essary effect of every revenue law. 

This case being in the circuit court, and the 
question of Jaw involved an important one* 
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I Lave thought it proper to submit this opin- 
ion to Mr. Justice NELSON, and am author- 
ized to say that he concurs in the views here 
expressed. A verdict in favor of the gov- 
ernment must, accordingly, he entered, con- 
demning the goods. 



Case 35To. 16,295. 

UNITED STATES v. SIX BOXES OF 
ARMS. 

[1 Bond, 446.]i 

District Court, S. D. Ohio. June Term, 1861. 

Rebellion — Suspension of Commercial INTER- 
course — contraband groods — arms 
and Munitions. 

1. By the law of nations where a war exists 
between two distinct and independent powers, 
there must be a suspension of all commercial 
intercourse between their citizens; but this 
principle has not been applied to the states 
which joined the so-called "Southern Confed- 
eracy." 

2. The destination of arms and munitions of 
war, and the use intended to be made thereof, at 
the time of seizure, must furnish a test of their 
status as contraband or otherwise. 

Flamen Ball, U. S. Dist. Atty. 

Lincoln, Smith & "Warnock, for claimants. 

LEAVITT, District Judge (charging jury). 
This is an information filed by the district 
attorney in behalf of the United States, pray- 
ing for the condemnation and forfeiture of 
certain property as contraband of war. The 
information avers, in substance, that six box- 
es containing guns and other munitions of 
war, were shipped from the port of Balti- 
more on May 10, 1861, to Little Rock, in the 
state ,of Arkansas; that on the 27th of April 
last, and ever since, that state, with others, 
was, and has been, in a state of insurrection, 
rebellion, and war; and that the ports and 
places within the same have been declared 
by the proclamations of the president of the 
United States under blockade; and that the 
property specified in the libel was shipped to 
the state of Arkansas in violation of the 
blockade and the laws of the United States, 
and is legally subject to forfeiture as con- 
traband of war. The property has been seiz- 
ed by and is now in the custody of the mar- 
shal, under the process of this court. Wil- 
liam J. Syms and Samuel R. Syms, doing 
business in. and being citizens of the city of 
New York, under the name of W. J. Syms & 
Brother, have intervened in the case, and have 
filed their answer, verified by oath, in which 
they allege in substance, that on the 15th day 
of February last, at the city of New York, 
they entered into a written contract with 
two individuals, as commissioners of the state 
of Arkansas, by which they agreed to furnish 
the articles named in the information at the 
prices stipulated, together with others not 
now in controversy of the same character; 

i [Reported by Lewis H. Bond, Esq., and here 
reprinted by permission.] 
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that pursuant to said agreement, the prop- 
erty was shipped, a part on the 3d and a part 
on the 9th of April last, from the port of New 
York, directed to their agent at Little Rock, 
in Arkansas, by way of Baltimore, and thence 
westward by the Baltimore and Ohio Rail- 
road; and that the articles now in question 
were taken on the 17th of April, without 
legal warranty or authority, by a number of 
citizens at Cincinnati, and a day or two after- 
wards were delivered to the chief of police of 
said city for safe-keeping, until the circum- 
stances of the shipment could be legally in- 
vestigated, and were retained by him until 
seized by the marshal. The claimants allege 
that they are loyal citizens of the United 
States, and tint at the date of said shipment 
.there was no blockade of the ports or places 
within the state of Arkansas, and that none 
has yet been formally proclaimed, and they 
deny that the property, either when shipped 
or seized, was liable to condemnation as con- 
traband of war. They also aver that on the 
15th of February, the date of the contract, 
and for two months subsequently, the state 
of Arkansas was reputed and believed to be 
in favor of the Union, and that a convention 
of the state had voted against secession. 
They farther allege that it was not until 
•about the 25th of April that there were any 
marked indications of the purpose of the 
state to secede, and that the act of secession 
did not pass until the 7th of May, and that 
about the 25th of April their agent in Ar- 
kansas repaired to Cincinnati, countermand- 
ed the order for shipment to that state, and 
-ordered all the property not delivered, to be 
returned to New York; and that the claim- 
ants thereupon made a contract with the 
Union defense committee of that city for the 
sale to them of such of the property as should 
be returned to that place. 

The evidence offered by the claimants sus- 
tains the allegations of their answer, as to the 
sale and shipment of this property and its 
seizure and detention at Cincinnati. The tes- 
timony of George P. Williams, in behalf of 
the claimants, is before the court He was 
the clerk of Lyons & Brother at the time of 
the contract made with the Arkansas com- 
missioners, and identifies the property libeled 
as a part of that furnished by the claimants, 
•and shipped by them from New York on the 
3d and 9th of April. He proceeded to Ar- 
kansas in the early part of that month, to 
receive and deliver the property as the agent 
of the claimants. He traveled a good deal 
through the state, and swears that while the 
sentiment of the people in the southern part 
of the state was favorable to secession, in 
other parts they were for the Union; and 
that assurances were made to him that the 
.state would not secede. He also states that 
it was not until after the information was 
received of the proclamations of the presi- 
dent, of the 15th and 19th of April, that there 
were any decisive indications of the purpose 
.of seceding; and that- on the 25th. of ApriJ 
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he left Arkansas, and proceeded to Cincinnati 
for the purpose of stopping all further ship- 
ments to Arkansas, and that such an order 
was given, and no further shipments were 
made. He also states that the claimants 
agreed to sell the property to the Union de- 
fense committee of New York, when it should 
be returned to that place. The testimony of 
the witnesses to the state of things in Ar- 
kansas, prior to the 25th of April, is sustained 
by other witnesses offered by the claimants. 

On these facts, it is insisted by the district 
attorney that the articles seized are liable 
to forfeiture: first, as having been shipped 
in violation of the president's proclamation 
of blockade; and second, that the state of 
Arkansas was at war with the United States, 
and the property was, therefore, when seized, 
contraband of war. 

The first of these positions is clearly not sus- 
tained. The state of Arkansas was not em- 
braced in the proclamations of the president 
of the 19th and 27th of April [12 Stat. 1259, 
12G0], declaring the ports of the seceded 
states under blockade. The formal act of se- 
cession by the state of Arkansas, as before 
stated, did not take place until the 7th of 
May. Until after that date the president 
could not properly declare the blockade of 
her ports; and trade with her was not, there- 
fore, interdicted on that ground. But the 
question still remains whether this property 
was subject to condemnation as contraband 
of war on general principles of national law. 
The affirmative of this principle is strenu- 
ously urged by the attorney for the govern- 
ment Without attempting an extended in- 
vestigation of this subject, I propose to state 
some of the reasons which lead me to the op- 
posite conclusion. And in the first place I 
may remark that there is no question that, 
by the well-settled rule of the law of nations, 
where a war exists between two distinct and 
independent powers, there must necessarily 
be a suspension of all commercial intercourse 
between them. When two nations are ar- 
rayed in war against each other, every sub- 
ject and citizen of the one is regarded and 
treated as the enemy of the other. But does 
this principle apply strictly to the so-called 
"Southern Confederacy," or to any of the 
individual states which have joined it? The 
president of the United States, in all his proc- 
lamations and public acts, has cautiously 
avoided the recognition of the Southern Con- 
federacy, as an independent sovereignty, and 
has properly proceeded on the doctrine that 
the right of secession has no warrant in the 
constitution, and that the exercise of the right 
is simply a nullity; and when attempted to 
be sustained by arms, it places all who give 
aid or countenance to the movement in the 
attitude of rebels against the government 
It results from this view, that every citizen 
of a seceding state is not necessarily to be 
regarded as an enemy, with whom all com- 
mercial intercourse is to be prohibited. The 
government of the United States has acted on 



the principle, in the case of western Virginia 
and eastern Tennessee, that the people of 
these sections, though within the geographical 
limits of seceded states, are to be viewed as 
loyal, and entitled to the sympathy and pro 
tection of the government. 

But this view of the subject seems to have 
no practical application to the case before the 
court. At the time of the shipment of the 
property described in the libel, and at the- 
time of its stoppage at Cincinnati, Arkansas- 
had not seceded from the Union; nor does the 
evidence warrant the conclusion, that the 
state of things there was such as to render i 
probable she would take this course. In fact 
there were no indications of this until the as 
sault upon and surrender of Fort Sumtei 
had rendered it a political necessity, that the- 
president should call on the states for a force 
sufficient to subdue the rebellion then palpa- 
bly existing. This requisition was made on 
the loth of April, and included Arkansas as- 
a loyal state, and was followed on the 19th 
of that month, by a proclamation declaring 
the seceded states in a state of blockade 
These acts, in Arkansas as m other states, ex 
cited all the slumbering elements of seces 
sion, which in the ease of that state eulminat 
ed in the passage of the ordinance of the 7tt 
of May. 

There is, however, a view of the case be- 
fore the court, which seems clearly to war- 
rant the conclusion, that this property was in 
no sense contraband of war, when seized as- 
such at Cincinnati. The destination and the 
use intended to be made of the property at 
the time of its seizure, must furnish the tests 
of its status, as contraband or otherwise. If 
there were grounds for the presumption of a 
disloyal motive in the sale and shipment of 
the property, no such presumption is war- 
ranted in regard to it, when taken by the mar- 
shal on the 23d of May. The evidence al- 
ready referred to clearly establishes the 
fact, that the agent of the claimants, upon 
the first intimation of a probability that Ar- 
kansas might adopt the ordinance of seces- 
sion, repaired to Cincinnati, and promptly di- 
rected that the property should not be sent 
according to its original destination, but 
should be forwarded to New York. It was not 
then in transitu to Arkansas, nor could it by 
possibility ever reach that state, as it wa& 
under an order for shipment for New York, 
to be there used in defense of the Union. In 
the light, then, of this fact, negativing, as 
it does, every presumption of a disloyal or 
unpatriotic purpose on the part of the claim- 
ants, I do not feel that I am justified in a de- 
cree, which not only forfeits the property in 
question, but would place a stigma on their 
reputation, which their conduct has not merit- 
ed. And the view here stated is corroborated 
by the circulars of the secretary of the treas- 
ury of the 2d of May and the 12th of June. 
In both these papers, the secretary enjoins 
great vigilance on the part of collectors in 
preventing the shipment of contraband goods 
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to seceded states, or where there is just rea- 
son to suppose they will he used by persons 
in rebellion against the government. If satis- 
fied that the property is not intended to be 
used for any unlawful purpose, they are 
merely to notify the shipper or his agent of 
the fact and the cause of the detention. In 
the order of the 12th of June, this clause oc- 
curs: "If any such shipment, personally or 
by agent, shall satisfy you that the mer- 
chandise so arrested will not be sent to any 
place under insurrectionary control, but will 
be either returned whence it came, or be dis- 
posed of in good faith for consumption within 
loyal states, you will restore possession of the 
same, and allow such disposition to be made 
thereof, as the parties in interest may de- 
sire." Under this instruction, with the knowl- 
edge that the property of the claimants had 
been ordered to New York, the officer of the 
customs would have been fully justified Ij 
restoring it, without any further investiga- 
tion. 

The case, then, before the court is that of a 
loyal citizen of a loyal state, whose property 
has been libeled for condemnation, and who 
has availed himself of his legal right to assert 
his claim, and to show that there is nothing 
in the facts to warrant a decree of forfeiture. 
In making this remark, I am not to be un- 
derstood as intimating that the public officer 
at whose instance the seizure was made, is 
in any decree censurable. So far from this, 
it is probable that under the circumstances 
supposed to exist, the institution of this pro- 
ceeding was a proper act of official duty. 
And I do not see any ground on which a cer- 
tificate of probable cause of seizure, if applied 
for, could be refused by the court But this 
is a wholly different question from that in- 
volving the legal right to the property, and 
its liability to condemnation and forfeiture. 
There may be good reasons for the seizure of 
property; and- yet upon a full investigation of 
the facts, no sufficient ground for -holding 
that the owner has forfeited his right to it. 

With these views, I can do no otherwise 
than decree in favor of the claimants, and or- 
der the restoration of the property to them. 
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UNITED STATES v. SIX FERMENTING 
TUBS. 

[1 Abb. U. S. 268; i 8 Int. Rev. Rec. 9; 1 Am. 

L. T. Rep. U. S. Cts. 126; 7 Am. 

Law Reg. (N. S.) 751.] 

District Court, D. Wisconsin. April Term, 
1868. 

piiosecotious for forfeitures — limitations op 
Time— Internal Revenue Laws. 

1. The defendant, in an information to en- 
force a forfeiture under the internal revenue 
laws, may take advantage of the fact that the 
prosecution was not instituted within the time 

i [Reported by Benjamin Vaughan Abbott, 
Esq., and here reprinted by permission.] 
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limited by law for commencing it, under the 
general issue. He is not required to plead spe- 
cially. 
[Cited in U. S. v. Hodson, Case No. 15,376.] 
[See U. S. v. Twenty-Five Barrels of Alco- 
hol, Case No. 16,562.] 

2. In general, where an action for the recov- 
ery of a penalty or a proceeding to enforce a 
forfeiture is pending at the time of the repeal 
of the statute imposing such penalty or for- 
feiture, or is instituted afterwards, the repeal 
is a bar to the action or proceeding, unless the 
repealing act contains a saving clause. 

[Cited in U. S. v. Barr, Case No. 14,527.] 

3. The internal revenue act of 1866 [14 Stat. 
9S], in repealing the act of 1864 [13 Stat. 233], 
contains a saving clause (section 70) which op- 
erates to preserve and continue demands which 
vested, and proceedings which were commenced 
under the act of 1864*. 

• 

Motion to set aside a verdict against the 
defendant in an information for a breach of 
the revenue laws. The information in this 
case was filed against certain apparatus used 
in the distillation of spirits, in violation of 
the internal revenue law. It charged that 
the violations of law relied upon as a ground 
of forfeiture took place between September 
3, 1864, and March 1, 1866. [Claimant sold, 
and removed from his distillery for con- 
sumption and use, fifty thousand gallons of 
spirits by him manufactured and distilled, 
without first paying the duties required by 
law, and without having the spirits gauged 
and inspected, or the casks branded.] 2 The 
claimant answered generally "that the said 
several articles and property seized did not, 
nor did any part thereof, become forfeited 
in the manner and form in the said informa- 
tion in that behalf alleged." Upon the trial 
of the issue, after evidence upon the* ques- 
tion of forfeiture had been produced, the 
counsel for the claimant offered to prove that 
the facts relied upon to support the informa- 
tion were substantially brought to the knowl- 
edge of the collector and deputy collector of 
the district in the month of September, 1866, 
and a seizure of the same property in the dis- 
tillery was then made, but was not prose- 
cuted. The proof was offered for the pur- 
pose of taking advantage of the limitation 
prescribed in section 68 of the act of June 2, 
1864 (13 Stat 248), authorizing seizures. It 
provides "that such seizures shall be made 
within thirty days after the cause for the 
same shall have come to the knowledge of 
the collector, or deputy collector, and that 
proceedings to enforce said forfeiture shall 
have been commenced by such collector 
within twenty days after the seizure there- 
of." The evidence was objected to on the 
part of the prosecution, as not responsive to 
the information, and not evidence under the 
answer. The objection was overruled, and 
evidence admitted. The evidence showed 
an investigation of the affairs of the claim- 
ant, by the collector of his district and a 
seizure of the distillery in September, 1866;. 
a subsequent abandonment of that seizure; 

2 [From 1 Am. Law T. Rep. U. S. Cts. 126.] 
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a further investigation by the collector, and 
a second seizure made in September, 1867, 
upon which the present information was 
filed within the twenty days allowed by law. 
[A letter from the collector of the district 
to the commissioner of internal revenue, dat- 
ed November 10, 1866, was read in evidence. 
It contained these statements: "The follow- 
ing facts have recently come to my knowl- 
edge in relation to the distillery of William 
JEIodson, at Turtleville, in this district. From 
September, 1864, to February, 1866, Hodson 
made report of 25,200 gallons of spirits as 
having been manufactured and sold by him, 
upon which tax has been paid by him. It 
was suspected that his reports were not en- 
tirely reliable, and in 1 May last Inspector 
Burpee commenced looking up facts, and as 
1 believe has continued his investigation 
with diligence up to the present time. He 
ascertained that Hodson, by himself, or his 
sons, had made sales of distilled spirits at 
Janesville and Chicago to an amount con- 
siderably exceeding his report, and he there- 
upon wrote to United States Inspector H. F. 
Hopkins, of Illinois, to assist him in the mat- 
ter and ascertain the amount of sales made 
by or through John H. Hodson, at Chicago. 
An examination showed that the amount of 
sales so made, between September, 1864, and 
February, 1866, was 96,000 gallons, being in 
excess of the amount 70,100 gallons. He as- 
certained further, that the distilled spirits 
were being or had been sent across the coun- 
try from the distillery to Janesville at night 
fourteen miles, and that large quantities of 
spirits had been shipped from Janesville to 
Chicago by Charles W. Hodson, a son, to John 
R. Hodson, another son, under the head of 
sundries. Upon the above information Dep- 
uty Collector Capron accompanied by In- 
spector Burpee, and pretended revenue agent 
by the name of C. C. Cogswell, went to Tur- 
tleville on the 21st day of September last, 
and seized upon the distillery and its con- 
tents and surroundings, consisting of steam 
engines, boilers, &c. Ira P. Nye, special as- 
sistant assessor, being in charge of the same, 
was placed in charge of the property seized 
as keeper. Since then, Burpee has continued 
his investigations and reports to me that he 
has discovered the following facts in rela- j 
tion to the management of said distillery, 
which he says can be fully sustained by 
proof: 1,445 high wine casks have been as- 
certained to have been sent into the distill- 
ery, between the 3d day of September, '64 
and the 27th of January, '66—1,345 were 
shipped by rail from Chicago, and 100 were 
manufactured for Hodson by Samuel Miller 
of Shopiere. Of those from Chicago, 598 
were sent to Shopiere, in care of John R. 
Hodson, 100 were sent to Janesville to "Wm. 
Hodson, and the balance to same place to 
Charles H. Hodson, and all of them were de- 
livered to Hodsou's teamsters and hauled 
away by him. 56,100 pounds of malt, suffi- 
cient to make 98,000 gallons of high wines 



have been snipped from Chicago to Shopiere, 
the station nearest the distillery, to John R. 
Hodson during the time above stated. I 
nave no personal knowledge of the foregoing 
facts, but report them to you as I received 
them from Inspector Burpee. It seems that 
something should be done in the matter." 
The commissioner replied under date of No- 
vember 16, 1866, acknowledging the receipt 
of the letter of the collector, "relating to the 
case of "William Hodson, charged with mak- 
ing false returns of spirits distilled, whose 
distillery and property therewith were seized 
in September last by Deputy Collector Cap- 
ron." The commissioner then instructs as to 
further proceedings. That seizure was aban- 
doned, and in pursuance of instructions from 
the commissioner, the assessor of the dis- 
trict, with the aid of Inspector Burpee, made 
enquiry into the returns of Hodson; between 
the times mentioned in the information, and 
after examination of witnesses and claimant, 
an assessment was made against him to a 
large amount. The affidavits taken before 
the assessor and the testimony at the trial 
correspond in substance with the contents of 
the above letter of the collector. The sei- 
zure on which this information is founded 
was made a day or two after the assessor 
concluded the inquiry, and this information 
was brought on the 14th of October, 1867, 
within twenty days after the seizure.] 3 

The jury found a verdict for the United 
States, which the claimant now moved to set 
aside, upon the ground that it was against 
the law and the evidence. 

Smith & Carpenter, for the motion. 
Lakin & Palmer, opposed. 

MILLER, District Judge. The inquiry is 
in regard to the knowledge of the collector 
and deputy collector of the cause for seizure 
more than thirty days before this seizure 
was made. Knowledge of the cause for 
seizure means knowledge on the part of the 
officer of facts tending to establish a cause 
for seizure prescribed in the statute. Mere 
vague rumor or suspicion, or loose assertions 
of irresponsible persons, are not sufficient. 
It must consist of, or be founded upon, such 
facts communicated to or ascertained by the 
officer from reliable sources, as prima facie 
to establish a fraud upon the law. 

The facts relied on in support of this in- 
formation, and substantially upon which the 
verdict was rendered, were known to the 
collector and deputy collector, and to In- 
spector Burpee, who is the informer, in the 
fall of the year 1866, a year before this sei- 
zure was made. The evidence upon the sub- 
ject of the statute limitation was submitted 
to the jury, together with all the evidence 
in the cause, with instructions upon the law 
of the case. The jury were charged that 
claimant can take advantage of the stat- 
ute of limitation; and that the law requires 

s [From 8 Int. Rev. Rec. 9.] 
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prompt action on the part of revenue offi- 
cers. [Claimant moved the court, to set aside 
the verdict against him, and for a new trial, 
upon the ground that it is against the law 
and the evidence.]* 

After much reflection I should not feel jus- 
tified in disturbing the verdict upon the mer- 
its. Finding the verdict upon the -evidence, 
mostly circumstantial, was no abuse of the 
prerogative of the jury. The evidence was 
sufficient to bring the mind to the conclu- 
sion that the alleged cause of forfeiture was 
well founded. The impeached witnesses 
were sufficiently sustained and corroborated 
to authorize the jury in finding the verdict 
in part on their testimony. The means tak- 
en by claimant to procure counter-affidavits 
from those witnesses no doubt prejudiced 
his case with the jury/ 

I will confine this investigation to the sub- 
ject of limitation allowed to be raised at the 
trial upon the pleadings. The answer is in 
the nature of a plea of the general issue. It 
is a general denial of the facts alleged in 
the information. In cases of seizure this 
mode of pleading is allowable. Conk. Prac. 
590. o Special pleadings in actions for pen- 
alties and forfeitures, or in criminal prose- 
cutions, are almost entirely disused. A de- 
murrer to an indictment is occasionally in- 
terposed. The general practice is either a 
motion to quash, or a motion in arrest, after 
a verdict of guilty. In criminal prosecu- 
tions, although a defendant may plead to the 
jurisdiction of the court, there are but few 
instances in whicn he is obliged to have re- 
course to such a plea. He may take ad- 
vantage of the matter under the general is- 
sue. Archb. Cr. PI. 80. In a case under 
the statute of 31 Eliz., which provides that 
all actions for any forfeiture upon any penal 
statute shall be brought within two years, 
the court held that the defendant may take 
advantage of the statute on the general is- 
sue, and need not plead it Bull. N. P. 195. 
In Johnson v. U. S. [Case No. 7,418], the 
court did not permit the party indicted to 
take advantage upon habeas corpus of the 
limitation of indictments, where the objec- 
tion had not been made of record by plea. 
In U. S. v. Ballard [Id. 14,507], the question 
of limitation was raised upon the date men- 
tioned in the indictment, upon which the al- 
leged perjury had been committed, and the 
act was held to bar the prosecution. In U. 
S. v. Mayo [Id. 15,755] } there was a plea of 
the statute of limitation. But in Parsons v. 
Hunter [Id. 10,778], the same court declares 
in the opinion, that in suits on penal stat- 
utes, the statute of limitation need not be 
pleaded; but may be taken advantage of 
under the general issue. By section 32 of 
the crimes act of 1790 (1 Stat. 119) it is en- 
acted, "that no person shall be prosecuted, 

4 [From 8 Int. Rev. Bee. 9.] 

5 [See Case Wo. 16,562.] 



tried, or punished for treason or other cap- 
ital offense, willful murder and forgery ex- 
cepted, unless the indictment for the same 
shall be found by a grand jury within three 
years next after the treason or capital of- 
fense shall be committed; nor shall any per- 
son be prosecuted, tried, or punished for 
any offense not capital, unless the indict- 
ment for the same shall be found within 
two years from time of committing the of- 
fense; provided, that nothing herein con- 
tained shall extend to any person or persons 
fleeing from justice." By acts of congress, 
the period of limitation for the prosecution 
of any crime arising under the revenue law, 
and suits for fines and forfeitures, is five 
years. 

Cases arising under the act limiting prose- 
cutions have been presented to the consid- 
eration of courts under different forms of 
pleading. In U. S. v. Slacum [Case No. 16,- 
311], the limitation was specially pleaded. 
In U. S. v. Porter [Id. 16,072], the limitation 
was not pleaded. In U. S. v. Watkins [Id. 16,- 
649], the question was raised by demurrer. In 
TJ. S. v. White [Id. 16,676], it is decided that 
limitation may be given in evidence by the 
defendant under the general issue in a crim- 
inal cause, and the United States may give 
in evidence the fact that defendant fled 
from justice, and therefore was not entitled 
to the benefit of the limitation. In the opin- 
ion on page 82, the court remarks: "The 
court is bound to take notice that the de- 
fendant, upon the plea of not guilty, had a 
right to avail himself of the limitation of 
time, if he was entitled to it; and that the 
United States had a right to show that he 
was not entitled to its benefits. If, from 
accident or ignorance of his rights, the de- 
fendant should have been prevented from 
asserting or using his right, it might be 
ground of a motion for a new trial." In 
the case of Lee v. Clarke, 2 East, 333, 336, 
an action of debt for a penalty given by the 
game laws, upon the plea of nil debet, the 
verdict was for the plaintiff. Lord Ellen- 
borough, during the argument, said: "That 
notwithstanding the allegation that the of- 
fense was committed within six calendar 
months, yet if it were not computed within 
the time prescribed by the statute, the 
plaintiff must have been nonsuited." Law- 
rence, J., remarked: "The time having 
elapsed would have been evidence for the de- 
fendant on the plea of nil debet." See, also, 
1 Chit. Cr. Law, 471, 475, 626; Esp. Pen. St. 
78. 

The statute limitation seems to require 
that evidence of the time the officer obtain- 
ed knowledge of the cause of forfeiture 
should be received under the general issue. 
It is an appropriate inquiry upon the trial 
of the cause. Proof on the subject might 
involve a more extended range than if the 
seizure were prohibited after or between cer- 
tain dates. Seizure is an open and notorious 
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act on the part of the officer, known to the 
party in possession; but on what day or 
time the cause of seizure came to the knowl- 
edge of the officer may have to be ascer- 
tained from proof of several facts. 

From this examination of the subject I am 
satisfied that the evidence was properly ad- 
mitted, and that the verdict, under the in- 
structions of the court upon this subject, 
should have been for claimant. 

A question arises,— What effect the repeal 
of section 68 has on this case, if any? The 
information charges the offenses against the 
act to have been committed between Sep- 
tember 3, 1864, and March 1, 1866. And the 
seizure is alleged to have been made on Oc- 
tober 11, 1867, under and in pursuance of the 
aet of June 30, 1864, and the acts amenda- 
tory thereof and supplementary thereto. 

It is an established rule, that where an ac- 
tion for the recovery of a penalty, or a pro- 
ceeding to enforce a forfeiture prescribed in 
a legislative aet, is pending at the time of 
the repeal of the act, or instituted after the 
repeal, such repeal is a bar to the action or 
proceeding, in the absence of a saving clause 
in the repealing act. A clause of the repeal- 
ing act provides that the repeal shall take 
effect on September 1, 1866. The act of 
March 3, 1865 (13 Stat. 472), continues in 
force section 68 of the act of 1864. These 
two last acts were in force at the time of 
claimant's operations in the distillery, and 
for six months thereafter. The act of July, 
1866, repealing section 68, provides, in sec- 
tion 70, "that all the provisions of former 
acts repealed shall be in force for collecting 
all taxes, duties and licenses properly as- 
sessed, or liable to be assessed, or accruing 
under the provisions of acts, the right to 
which has already accrued, or which may 
hereafter accrue under said acts, and for 
maintaining and continuing liens, fines, pen- 
alties and forfeitures incurred under and by 
virtue thereof, and for carrying out and com- 
pleting all proceedings which have been al- 
ready commenced, or that may be commen- 
ced to enforce such fines, penalties, and for- 
feitures under said acts." It is, therefore, 
apparent that section 68 of the aet of 1864 
remains in force as to this case, including 
the proviso of limitation, notwithstanding 
the repeal. The distillery apparatus was 
subject to seizure as forfeited for offenses 
propounded in the information before the re- 
peal affected the section in any manner; and 
the above provision of the repealing act re- 
serves to the government the right to insti- 
tute and prosecute these proceedings to en- 
force the forfeiture. 

The court being satisfied that the seizure 
upon which this information is founded was 
not made within thirty days after the cause 
for the same had come to the knowledge of 
the collector and deputy collector, it is there- 
fore ordered that the verdict be set aside 
and the information dismissed. 
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UNITED STATES v. SIX HUNDRED AND 
SIXTY-ONE BALES OF TOBACCO. 

[24 Int. Rev. Rec. 77.] 

District Court, S. D. New York. Feb. 21, 
1878. 

Customs Duties — Fraudulent Entries — Forfei 

tithe — False Affidavit of Damage — Evidence 

of Intent— Presumptions — Burden of Proof. 

[1. In a proceeding to enforce a forfeiture 
under the 12th section of the act of June 22,. 
1874 (18 Stat. 188), for making, or attempting 
to make, an entry by means of any false or 
fraudulent invoice, affidavit, etc., it is immate- 
rial whether the purpose to make a fraudulent 
entry is carried out or not. An attempt by the 
means stated, with intent to defraud, completes 
the ground of forfeiture.] 

[2. The making of an affidavit of damage is 
a part of the entry, so that if such affidavit be 
false, and be made with intent to defraud the- 
revenue, it is within the provision of the above 
section, and is sufficient to incur a forieiture.J 

[3. An affidavit of damage, untrue in fact, 
and made without such personal inspection 
and examination as to warrant the affiant in 
saying that he had personally inspected and 
examined the who'e of the merchandise, or to 
warrant him in saying that it had sustained 
damage on the voyage of importation, is a 
false affidavit, in the meaning of the statute.] 

[4. If an affidavit of damage is in fact false, 
the jury are authorized to presume an intent 
to defraud the revenue, and the burden is on 
the claimant to satisfy them, by a fair prepon- 
derance of evidence, that he had no such in- 
tent] 

[5. If it he shown that an affidavit made in 
course of entering merchandise was in fact 
false, then evidence of other fraudulent trans- 
actions, in connection with other entries of 
goods by the same claimants, may be consid- 
ered, not for the purpose of proving the tody 
of the offence, but for the purpose of charac- 
terizing the intent with which the act was 
committed.] 

[6. In order to incur a forfeiture of goods 
imported by a partnership, it is not necessary 
to show that both nartners participated in the 
illegal act or acts charged. It is sufficient to 
show that one of them was guilty thereof.] 

[7. It is not necessary, in order to obtain an 
allowance for damage to part of a consignment 
of merchandise, that the claimant should make 
an affidavit + hat the entire importation was 
damaged.] 

[8. "Where probable cause of seizure is shown, 
the burden is on the claimants to show, by a 
fair preponderance of evidence, that the illegal 
acts charged were not committed.] 

[9. Cited iu U. S. v. Nine Trunks, Case No. 
15,886, to the point that in proceedings to for- 
feit goods for fraudulent importation, the g ^ods 
themselves, and no 1 , the importer, are regarded 
as the offender, and that the claimant is a 
mere voluntary intervenor.] 

[This was an information of forfeiture 
against 661 bales of tobacco, of which Weil 
& Co. were claimants, charging a violation 
of the laws in relation to fraudulent entries 
at the customhouse.] 
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Roger M. Sherman, Asst. TJ. S. Atty. 
Ethan Allen, for claimants. 

THE COURT (charging jury). We have 
been engaged, gentlemen, now for eleven 
days, in the investigation of this important 
cause— important to the government, impor- 
tant to the claimants, and involving as im- 
portant questions respecting the transactions 
of these merchants with the government on 
the other side, as can he involved in any 
suit coming before a court and a jury in 
this court. Nearly eleven years ago, when 
I commenced my judicial labors in this 
court, the first case that I tried was a case 
of seizure of merchandise for alleged frauds 
in the entry of it at the custom house, and 
during my judicial labors in this court I 
have tried a very large number of such 
cases; and this case, to all appearances the 
last jury cause connected with the revenue 
of the government which I shall try in this 
court, is a case of the same character. I al- 
lude to this only to show that these cases 
are cases which have received, in the prin- 
ciples which govern them, and in the appli- 
cation of those principles to the circumstan- 
ces of a given case, a great deal of consider- 
ation in this court. The principles which 
govern a case like this are well settled in 
the jurisprudence of the United States, not 
only in this court but by the adjudications 
of the supreme court of the United States in 
review of such questions. And in laying 
this case before you, I have to say, first, that 
I recognize in you, and in the attention you 
have given to this cause, an understanding 
and an appreciation of the questions of law 
and of fact involved in this case which will 
enable you without difficulty to possess your 
minds of the points to which you will have 
to address your attention. I shall not com- 
ment upon the evidence in the case. You 
have listened to it, it has been laid before 
you slowly, carefully, patiently, and thor- 
oughly by the eminent and assiduous coun- 
sel on both sides of this case, and it has 
been spread before you in a compact man- 
ner in their addresses to the jury. I shall 
content myself with putting before you the 
legal principles which govern such cases 
generally, and the legal principles which gov- 
ern this case in particular, and in such or- 
der as I hope will enable you to apply the 
evidence to the case as I go along, without 
any difficulty. In the first place, gentlemen, 
I shall bring to your attention the statute 
under which this forfeiture of these 661 
bales of tobacco is claimed by the govern- 
ment; and I shall refer you only to the 12th 
section of the act of June 22, 1874 (18 Stat. 
188). That section is a re-enactment, to all 
substantial intent, so far as this ease is con- 
cerned, of a previous statute, the first section 
of the act of March 3, 1863 (12 Stat. 737), and 
is to this effect— That "if any owner, importer, 
consignee, agent or other person"— any person 
—"shall, with intent to defraud the revenue, 



make or attempt to make any entry of im- 
ported merchandise by means of any fraud- 
ulent or false invoice, affidavit, letter or pa- 
per, or by means of any false statement 
written or verbal," or "shall be guilty of any 
wilful act or omission by means whereof 
the United States shall be deprived of the 
lawful duties, or any portion thereof, ac- 
cruing upon the merchandise, or any portion 
thereof, embraced or referred to in such in- 
voice, affidavit, letter, paper or statement, or 
affected by such act or omission," he may 
be indicted and punished criminally, and "in 
addition" "such merchandise shall be for- 
feited." You will perceive that this penalty 
is imposed not only for the making of an 
entry by means of any fraudulent or false 
affidavit or paper, but for an attempt to 
make it. So, likewise, if the entry -be made 
by means of the fraudulent or false affidavit 
or paper or false written or verbal state- 
ment, and the intent to defraud the revenue 
exists, it is immaterial whether the party is 
successful or not in what he thus undertook. 
If he makes the entry, or attempts to make 
it, by those means and has that intent, then, 
though his plan may be nipped in the bud, 
the forfeiture takes place. This statute, 
which is but a re-enactment of provisions of 
law which have been in force on the statute 
book of the United States from the earliest 
revenue act that was enacted in the year 
1789 (1 Stat 42, § 22), is a part of a fixed 
policy of the government, thought to be nec- 
essary by the wise framers of the first se- 
ries of revenue statutes that were enacted by 
congress, and since maintained hj the judg- 
ment and wisdom of congress, as the ex- 
ponent of the judgment and will of the peo- 
ple of the United States. Provisions of this 
kind are found necessary, absolutely neces- 
sary, and they are enforced by the courts 
for the protection of you, gentlemen, as hon- 
est merchants, in your business; and without 
such provisions you could not do business 
in your callings, so far as you have anything 
to do with the importation of merchandise, 
and, in other respects, even though not di- 
rectly connected with the importation of 
merchandise, in so far as your business may 
be affected by such transactions, you could 
not do an honest business unless there were 
these stringent rules to compel people to ob- 
serve the law. 

It is alleged in this case that this house of 
Weil and Company, acting through one or 
the other of the gentlemen composing it- 
Mr. Baer and Mr. Aron— has been guilty of 
what is denounced in this statute which I 
have read to you, in such wise as to war- 
rant and call for a forfeiture of these 661 
bales of tobacco. It is claimed by the gov- 
ernment that Mr. Baer, as a part of this en- 
try—and the court charges you, as matter of 
law, that the acts or omissions relied upon 
by the government in this ease are a part of 
the entry of the merchandise, a part of the 
passage of the merchandise through the cus- 
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torn Louse, a part of the passage of the mer- 
chandise through the hands of the officers of 
the government, until it reaches the body of 
merchandise for consumption in the country, 
a part of the machinery for the ascertain- 
ment of the proper duties to be paid upon the 
merchandise, whether it should pay on the 
full weight of the bales of tobacco, so many 
pounds, at 3o cents a pound, or whether it 
should pay on a less number of pounds, be- 
cause of damage on the voyage, all that is a 
part of the entry of the merchandise— it is 
claimed by the government that this house, 
with intent to defraud the revenue, made 
this entry, or a part of this entry, a step in 
this entry, by means of a fraudulent or false 
affidavit of damage. It is also claimed that 
this house has been guilty of a wilful omis- 
sion after the allowance of damage, knowing 
that the allowance was a false and fraudu- 
lent one, a wilful omission to inform the 
government, and that by means of that omis- 
sion the government has been defrauded of 
a part of the lawful duties accruing upon the 
merchandise in question. In the oath which 
he took on the back of the original entry, 
Mr. Aron, one of the claimants, swore as 
follows: "I solemnly and truly swear that 
this entry, now delivered by me to the col- 
lector, contains a just and true account of 
all the merchandise embraced in the invoice; 
and I further swear that I have not in the 
said entry or invoice concealed or suppressed 
anything whereby the United States may be 
defrauded of any part of the duty lawfully 
due on said goods, wares and merchandise; 
and that if at any time hereafter I discover 
any error in the said invoice or in the ac- 
count now rendered of the said goods, wares 
and merchandise, or receive any other in- 
voice of the same, I will immediately make 
the same known to the collector of this dis- 
trict." This oath was taken on the 6th of 
June, 1876. The affidavit of Mr. Baer for 
the damage allowance was made on the 13th 
of June, 1876. The oath of Mr. Aron refers 
to the entry and invoice which he then was 
presenting at the custom house. It refers 
to the entry, upon the back of which it is 
endorsed. It refers to the invoice annexed; 
and the oath is to the effect that that entry 
and that invoice are true, and that he has 
not in them suppressed or concealed any- 
thing whereby the United States may be de- 
frauded of any part of the duties lawfully 
due on the goods; and that if at any time 
thereafter he shall discover any error in the 
said invoice or in the account then produced 
of the said goods, wares, and merchandise, 
or receive any other invoice of the same, 'he 
will immediately make the same known to 
the collector of this district. The act of 1874 
says that if any one shall attempt to make 
an entry by means of any false affidavit or 
statement, or shall be guilty of any wilful 
act or omission, by means whereof the Unit- 
ed States shall be deprived of the lawful du- 



ties on the goods, they shall be forfeited. I 
do not hold", as a proposition of law, that if 
this was a fraudulent claim, the omission, 
after the damage allowance, to make the 
fraud known to the government, was an 
omission of what Mr. Aron was required by 
this oath of his to do; but I charge you 
that, irrespective of that oath, irrespective 
of any obligation taken by Mr. Aron in that 
oath, casting that aside entirely, if this was 
a false damage allowance, a fraudulent dam- 
age allowance, then the affidavit taken by 
Mr. Baer was false. But if you shall be of 
opinion, upon the evidence, that Mr. Baer 
was warranted, from the examination whieh 
he made, in saying, and that he did say, in 
good faith, believing it to be true, that the 
whole of the merchandise had sustained dam- 
age on the voyage of importation, then it 
was not a false affidavit. And, if you shall 
believe, from all the evidence in the case, 
that Mr. Baer had not given to the mer- 
chandise such a personal inspection and ex- 
amination as to warrant him in saying that 
he had personally inspected and examined 
the whole of it, or to warrant him in say- 
ing that the whole of it had sustained dam- 
age on the voyage of importation, and that 
he did not and could not have made this 
affidavit in good faith, having reasonable 
cause to believe that its contents were true, 
then it was a false affidavit. If you shall 
come to the conclusion that it was false, 
then you have a right to presume that it was 
made with an intent to defraud the revenue 
of the United States, because, tobacco being 
subject to so many cents duty upon the 
pound, if the number of pounds to be multi- 
plied by the rate of duty were to be fraudu- 
lently diminished by the proceedings based on 
this affidavit, if there was no damage when 
Mr. Baer asserted that there was, you are 
authorized to infer, and the legal presump- 
tion is, that he had an intention to ac- 
complish the result whieh the affidavit tend- 
ed to accomplish, of getting in the whole of 
the tobacco, it being sound, at a less num- 
ber of pounds than it actually weighed, and 
thus depriving the government of the duty 
on the difference. In such case you are au- 
thorized to presume that there was an intent 
to defraud the revenue; and it will be for 
the claimants to satisfy you, by a fair pre- 
ponderance of evidence, that they had no in- 
tent to defraud the United States. If, under 
the observations which I have already laid 
before you, you shall come to the conclusion 
that there ought to be a verdict for the 
plaintiffs, it is not necessary, in order to 
give that verdict, that you should believe 
that Mr. Kelly and Mr. Hamilton were cor- 
rupted, or that there was any unlawful in- 
timacy or collusion between them and any 
member of the house of Weil and Company. 
If, upon the evidence, you find such guilty- 
intent on the part of Mr. Baer or Mr. Aron, 
it is no matter in what way they calculated 
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or expected that that Intent might be ac- 
complished—whether they relied upon direct 
communication, collusion, or intimacy with, 
or corruption or bribery of, Mr. Kelly or Mr. 
Hamilton, or any one else, or whether they 
relied upon anything that they may have 
been acquainted with in the movements in- 
side of the custom house, ignorance, inat- 
tention, incapacity, negligence, non-observ- 
ance of rules— it is immaterial, as long as 
such intent existed, how they expected or 
calculated that that intent should be carried 
out. So, also, the fact that, for the purpose 
of getting these goods into the warehouse, 
these claimants had to give a bond for the 
duties, is wholly irrelevant to any question 
in this case. It is not a matter for consid- 
eration on the one side or on the other. 
Moreover, any comments which have been 
made in regard to the policies of insurance, 
are out of this case, and are not to be taken 
into consideration by you. And, so, in re- 
gard to any claim, under the bill of lading, 
against Alexander and Company, that is not 
a circumstance to be taken into consideration 
by you. You will throw out entirely the 
policies of insurance, the bill of lading, the 
claim against Alexander and the bond. 

There has been introduced into this case, 
as bearing upon this question of intent on 
the part of the claimants, and with a view of 
enabling you to judge of what intent they, 
had in this transaction, some evidence as to 
their transactions in other matters— the suit 
here, the judgment record in which was read 
to you; the suit in San Francisco; and the 
evidence of Mr. Covert as to his conversa- 
tions with Mr. Baer about merchandise on 
storage, on a previous occasion. Such evi- 
dence is evidence, under the decisions of the 
supreme court of the United States, not for 
the purpose of proving the body of the of- 
fence, the corpus delicti, the guilty act, in the 
case on trial before you, but for the purpose 
of characterizing the intent with which a 
given act may have been done. In other 
words, it is evidence not for the purpose of 
showing the falsity of the damage allowance 
in this case, not for the purpose of showing 
the falsity of the oath taken by Mr. Baer; 
but, if you find that the damage allowance 
was false, if you find that such oath was 
false, such evidence is evidence for the pur- 
pose of enabling you to arrive at a conclu- 
sion upon the other branch of the question, 
as to the intent with which the oath was 
made, or the damage allowance was pro- 
cured, upon the oath. In regard to the 
judgment record in New York, in regard to 
the suit in San Francisco, in regard to any 
testimony of Mr. Covert or any other person 
bearing upon any question of the transac- 
tions in other cases by Weil and Company 
alleged to have been fraudulent, you are to 
take into consideration, if you should reach 
the question, all the evidence on both sides 
in regard to them, the explanations made to 
you by Mr. Baer and the testimony of Mr. 
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Aron, in so far as they gave any, in regard 
to the New York transaction, and the San 
Francisco transaction, and in regard to any 
conversation with Mr. Covert. You are to 
take all the testimony as you understand it, 
and the explanations made, as to whether 
they are or are not satisfactory to you, and 
give to the transactions in New York and 
San Francisco, and the other matters, such 
weight as, on the whole evidence, affirma- 
tive and explanatory, you shall think they 
are entitled to, in applying them to the ques- 
tion both of the credibility of Mr. Baer and 
Mr. Aron, and the question of the intent of 
Mr. Baer and Mr. Aron in the transactions 
in regard to the 661 bales of tobacco. So, 
also, it is not necessary, in order to enable 
you to find for the government that you 
should find that both of the claimants par- 
ticipated in the illegal acts charged. If any 
person does so and so, in regard to goods, 
the goods are forfeited. In all these stat- 
utes the merchandise is personated, the mer- 
chandise is called the offender; and, if any 
person does, in regard to that merchandise 
—and, for the purposes of this case, I will 
limit it to any person lawfully connected 
with the merchandise— if any person does the 
forbidden acts, the merchandise is forfeited. 
It is not like an indictment in a criminal 
case, where personal guilt must be brought 
home to the Individual, and where he is not 
responsible criminally for the acts of an- 
other; but, in this case and in all cases of 
this kind, the merchandise is responsible for 
the forbidden act of any person connected 
with it In the same view, it is not neces- 
sary to find that both of the claimants had 
an actual intent to defraud the United States, 
if one of them had such intent— if either of 
them had it. It has been very properly as- 
serted to you by the counsel for the defence, 
that he does not question the proposition on 
the part of the government, that the oath 
taken by Mr. Baer on the damage applica- 
tion is an oath of equal dignity, and imposes 
an obligation of equal gravity, with any 
other oath, lawfully taken, with the oath 
which each of you has taken in this ease, 
and that there is to be no distinction drawn 
between this oath, as a custom house oath, 
and any other oath lawfully taken in the 
course of a lawful proceeding. I am request- 
ed to charge you, and I do charge you, that 
the law. did not make it necessary, in order 
to enable Weil and Co. to obtain a lawful 
allowance for damage as to some of their 
merchandise, if some only were damaged on 
the voyage of importation, that Mr. Baer 
should subscribe an oath that the entire 661 
bales were damaged on the voyage of impor- 
tation; because, the statute and regulations 
provide for the means of designating and 
individualizing by numbers the particular 
bales in regard to which an application for 
damage allowance is made. 

I believe, gentlemen, that I have called your 
attention to all the principles of law which 
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you are to apply to the evidence in this case; 
and that I have covered in my charge, either 
affirmatively or negatively, all the proposi- 
tions laid before me by the counsel on either 
side, which are material to this case, or which 
are raised by the evidence; and I am to be 
considered as declining to charge in regard 
to the requests on both sides otherwise than 
as I have charged in regard to them in what 
I have said to you. 

There is but one other point which it is my 
duty to lay before you, and that is this: I 
am required to submit to you, as a distinct 
and separate proposition, whether the alleged 
acts charged to have been done in this case — 
if you shall find that they were done— if you 
shall find that the affidavit of Mr. Baer was 
false, in the sense in which I have explained 
the word "false" to you, in connection with 
such affidavit— if you shall find that the dam- 
age allowance was false, then I am required 
to submit to you whether these alleged acts 
were done with an actual intention to de- 
fraud the United States; and I am directed 
by the statute to require from you, upon that 
proposition, a special finding. Whichever 
way you find, whether you find for the Unit- 
ed States or for the claimants, you are also 
to find either that the acts alleged in the in- 
formation were done with an actual intention 
to defraud the United States, or that they 
were not done with an actual intention to de- 
fraud the United States. Of course, you are 
only to render such a verdict in case you 
find that the alleged acts were done. If you 
find that they were not done, there is nothing 
for you to find on the question of intent. The 
statute goes on to say, that, unless the jury 
shall find an intent to defraud, the court has 
no authority to impose a forfeiture. Hence 
this proposition on the part of the claimants 
is a correct proposition— that, if you shall 
find any act :>r acts on the part of the claim- 
ants, or either of them, to have been done, 
tending in their results to defraud the United 
States, you must find that such aet or acts 
were done with an actual intention to de- 
fraud the United States, and, unless you find 
such actual intention to defraud the United 
States, your verdict will be for the claim- 
ants. But, in considering the questions in 
this case, you are to bear in mind that there 
is probable cause for the prosecution, and that 
the burden of proof is on the claimants, to 
satisfy you by a fair preponderance of evi- 
dence, that this entry was not made or at- 
tempted to be made by a false affidavit, and 
that there was no wilful omission by means 
of which the United States has been deprived 
of any lawful duty on any of this merchan- 
dise. 

I understand the position of the district at- 
torney in regard to this whole question to be, 
upon the evidence, that there was no damage 
to this tobacco on the voyage of importation; 
that whatever damage there was, whatever 
damaged tobacco may have been picked out 
or culled out in the warehouse of Mr. Foster, 



and whatever the damage was that any wit- 
nesses have testified they saw in it, was not 
damage that occurred on the voyage of im- 
portation; that there was not a particle of 
damage sustained by this tobacco on the voy- 
age of importation, no matter what damaged 
state it may have been in, in point of fact, 
when it was landed here; and that the dam- 
age occurred at another time and at another 
place than dn the voyage and on the vessel. 
The opposite of that contention is claimed on 
the part of Weil and Company. In consider- 
ing this entire question you will bear in mind 
the law upon the burden of proof; and you 
will bear in mind also that the damage 
spoken of throughout, in the statute, in the 
application, in the affidavit of Mr. Baer, and in 
the appraisement, is damage on the voyage 
of importation and damage no where else. 

The report of the appraisers in this ease is 
dated the 8th of July, 1876. "Appraiser's of- 
fice, 8th July, 1876: To the collector of cus- 
toms: In pursuance of your order we have 
examined the following described merchan- 
dise, and do certify that the same has sus- 
tained damage on the voyage of importation" 
—not that the same is damaged, but that the 
damage visible, the damage found, is dam- 
age sustained on the voyage of importation— 
"as follows, to wit: W. and 0. 35 bales of 
tobacco rate of damage, 50 per cent; 60 
bales of tobacco, 40 per cent.; 75 bales of to- 
bacco, 30 per cent; 130 bales of tobacco, 20 
per cent.; 170 bales of tobacco, 15 per cent; 
191 bales, including P. S." (public store) 
"bales, no damage allowed. Cause: sea wa- 
ter and heat of vessel. Effect: mouldy, 
musty, sweated, loss of strength, and flavor 
destroyed. Satisfactory evidence of sound 
shipment- stencilled 7-8. Theodore P. Kelly, 
Geo. W. Hamilton. W. Allen, Assistant 
Appraiser. Approved, S. B. French, Apprais- 
er." That is all the contents of that paper 
which were on it when it left the appraiser's 
office. The figures in red ink are figures put 
on afterwards in applying the percentage of 
damage reported, to the bales, to arrive at 
the number of pounds of sound tobacco on 
which to impose the duty. I believe that 
these are all the observations which it is in- 
cumbent upon me or proper for me to make 
in this very important eause. You will have 
before you these two papers, the application 
and affidavit for damage allowance and the 
appraiser's report You will give a careful 
consideration to all the evidence, under the 
rules of law which I have laid down, and as 
you shall find in accordance with those rules, 
such will be your verdict I commit the case 
now into your charge. 

A juror.— There is one point on which I did 
not clearly understand your honor. In case 
this tobacco was damaged partially before it 
left Havana, do I understand that a further 
damage on the voyage of importation is to be 
considered, under the law, as damage on the 
voyage of importation. 
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THE COURT.— I do not think, gentlemen, 
that there is any evidence in the case upon 
Tvhich any such question as that put by the 
juror legitimately arises in the case. The 
■district attorney claims that there was not a 
particle of damage on the voyage of importa- 
tion, while the claimants insist that the 
whole damage which they have proved, if 
they have proved it, occurred on the voyage 
■of importation. 

The jury did not agree on a verdict. 
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Case l"o. 16,399. 

UNITED STATES v. SIX LOTS OF 
GROUND. 

[1 Woods, 234.] i 

Circuit Court, D. Louisiana. April Term, 
1872. 

Evidence — Confidential Communications — 
Writs of Error— Clerical Mistake— Decree 
of Confiscation— Effect of Pardon— Condi- 
tional Amnesty. 

1. The correspondence between a district at- 
torney, representing the United States, and the 
attorney general, is confidential in its nature 
and cannot be cited by third persons. 

2. If in the copy of a writ of error, lodged 
with the clerk of the court for the defendant in 
error, the return^ day of the writ is correctly 
stated, and the record he actually returned and 
filed in due time, a mere clerical error in the 
return day, in the original writ, is immaterial 
and is cured. 

3. A district court of the United States can- 
not, three years after rendering a decree in a 
eonfiscation case, si+ as a court of error upon 
its own decree and reverse it. 

4. It is a general rule, that a judicial sale 
made by virtue of a judgment which the court 
had jurisdiction to render will stand, though 
the judgment itself be afterwards reversed for 
error. 

5. Pardon and amnesty do not annul past 
transactions so far as to invalidate a previous 
judicial confiscation and sale of a claimant's 
property. 

6. A pardon containing a condition, that the 
person to whom it was granted should not 
<;laim any of his property or the proceeds there- 
of, that bad teen sold by tbe order, judgment 
or decree of a court, under the confiscation laws 
of the United States, is a bar to his claim. 

7. A pardon may be partial or subject to con- 
ditions, but ;the conditions must be lawful ones. 

[Error to the district court of the United 
States for the district of Louisiana.] 
At chambers. 

J. R. Beckmith, U. S. Atty. 
T. J. Semmes and Robert Mott, for claim- 
ant. 

i [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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BRADLEY, Circuit Justice. This is a writ 
sued out by the United States to reverse a 
judgment of the district court, rendered June 
27, 1868, dismissing the libel of information, 
and restoring to the claimant the property 
seized, which had been sold under a decree of 
confiscation rendered in the case in April. 
1865. 

A preliminary motion is made to dismiss 
the writ of error. This must be denied: (1) 
The first ground assigned is, that the district 
attorney had been instructed by the attorney 
general to dismiss it. This, if proved, is no 
reason for dismissing the writ. The district 
attorney represents the United States, and 
the correspondence between him and the at- 
torney general is confidential in its nature 
and cannot be cited by third persons. But I 
see no proof of the fact. (2) The second 
ground is, that a writ of error does not lie 
in the case. This has been settled to the 
contrary by the supreme court. (3) The 
third ground is, that the writ of error, being 
sued out in July, 1868, was made returnable 
on the first Monday of December then next; 
whereas, the next term of the court was to 
commence on the first Monday of November, 
and the citation was returnable generally to 
the next term. The error in the writ seems 
to have originated from using a blank printed 
writ intended for removing judgments to the 
supreme court, and is evidently a mere 
clerical oversight. A recent statute author- 
izes an amendment of the test and return of 
writs of error, and would probably authorize 
the amendment of this. But the copy of the 
writ, lodged with the clerk of the district 
court for the defendant in error, is correct, 
having the return day on the first Monday of 
November; and the record was actually re- 
turned and filed in this court before the first 
Monday in November. I think, therefore, 
that the defect is immaterial, and is cured. 

The error relied on by the government for 
a reversal of the judgment is this: that a reg- 
ular default was made in the case, and en- 
tered on the 8th of September, 1863, and a 
decree of confiscation made, upon due proof, 
on the 5th of April, 1S65; and that, upon this 
decree, a venditioni exponas issued on the 
11th of April, 1865, under which the marshal 
regularly sold the property at auction on the 
13th of June, 1865, and one Edward W. Bur- 
bank became the purchaser; and that the 
marshal executed a deed to said Burbank for 
the property; that the claimant did not ap- 
ply to have the judgment opened and the sale 
set aside until March 4, 1868, nearly three 
years after the rendition of the judgment; 
that, nevertheless, the default was opened 
and the claimant was allowed to file a elaim 
and answer on the 15th of April, 186S; and 
that, upon his pleading a pardon granted in 
October, 1865, and the proclamation of am- 
nesty of September 7, 1867, and showing that 
he had taken the requisite oaths and perform- 
ed the conditions required by the pardon and 
amnesty, the district court adjudged that the 
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libel of information be dismissed, and the 
libelled property restored to the claimant up- 
on the payment of all costs. 

It is contended, on behalf of the govern- 
ment, that this last proceeding, in 1868, is en- 
tirely erroneous and without authority. 

The counsel for the defendant in error at- 
taches some importance to the fact that the 
decree of confiscation had, by consent, been 
partially opened before and set aside as to 
one of the lots seized. This took place before 
Ihe sale by the marshal, on the application of 
a man by the name of Blum, who showed 
that he had long before purchased that lot 
from claimant. But I do not regard this 
transaction as having the slightest effect on 
the decree further than as it related to the 
lot claimed by Blum. The opening of the de- 
cree and the dismissal of the libel were ex- 
pressly confined to that particular lot; and 
the decree remained in full force with regard 
to all the residue of the property. And I do 
not perceive any error in the proceedings up 
to and including the decree of condemnation 
and sale. And, if there had been error, I do 
not think that the district court, three years 
after the rendering of the decree, could sit as 
a court of error upon its own decree, and re- 
verse it. 

But the court has done more. It has not 
only reversed its decree, but has made a de- 
cree to restore the property to the claimant 
after its sale under and by virtue of the de- 
cree. It is a general rule that a judicial sale, 
made by virtue of a judgment which the court 
had jurisdiction to render, will stand though 
the judgment itself be afterwards reversed 
for error. In my judgment the district court 
had no general authority, as at common law, 
thus to set aside its judgment regularly ren- 
dered and the judicial sale made by virtue 
thereof. If it had authority so to do, it must 
have been derived from the particular cir- 
cumstances of the case as affected by the par- 
don and amnesty pleaded by the defendant. 

Do such pardon and amnesty annul past 
transactions so far as to invalidate the pre- 
vious judicial confiscation and sale of the 
claimant's property? Such a proposition 
seems to me utterly untenable on general 
principles. And, besides, the pardon itself, 
which was pleaded in this case, contained an 
express condition that the defendant should 
not claim any property or proceeds of any 
property that had been sold by the order, 
judgment or decree of a court under the con- 
fiscation laws of the United States. This 
condition is a bar to the defendant's claim. 
It has been repeatedly held that a pardon 
may be partial, or subject to conditions. Of 
course the condition must be a lawful one. 
As far as I can see, the condition in question 
is entirely free from any taint of illegality. 
Whether it would have been binding on the 
defendant if he could have shown that the 
confiscation proceedings were illegal and void, 
it is not necessary to decide. They were legal 
and valid when they were taken. 



The order of the district court opening the 
default and the decree dismissing the infor- 
mation and restoring to the defendant in er- 
ror the property sold, must be reversed [ease 
unreported], and the original decree of con- 
fiscation and the proceedings thereon must 
stand confirmed. 



Case No. 16,300. 

UNITED STATES v. SIXTEEN BARBELS 
OF DISTILLED SPIRITS. 

110 Ben. 484.] i 

District Court, S. D. New York. June, 1879. 

Internal Revenue Law — Fokpeituue of Per- 
sonal Pkoperty under Rev. St. $ 3453. 

Upon an information under Rev. St. § 3403, 
charging that certain distilled spirits seized, 
were found in a place mentioned and in the 
possession of persons unknown, for the pmpose 
of being sold and removed in fraud of the in- 
ternal revenue laws, and with design to avo.d 
payment of taxes thereon, and claiming the for- 
feiture of a large number of other articles of 
personal property found in the same place: 
Held, that under that section it is not necessa- 
ry, in order that such other personal property 
be forfeited, that raw materials intended to be 
used in the manufacture of articles subject to 
tax should be found in the same place. 

The case of U. S. v. 33 Bbls., etc. [Case No. 
16,470], disapproved. 

[This was an information of forfeiture 
against sixteen barrels of distilled spirits, 
seized at No. 340 Delancey street, New York 
City. Heard on a motion for a new trial.] 

E. B. Hill, Asst. U. S. Dist Atty. 
E. T. Wood, for claimant 

CHOATE, District Judge. This is a mo- 
tion for a new trial after verdict for the plain- 
tiffs. The information was under Rev. St. 
§ 3453. It charges that the 16 barrels of dis- 
tilled spirits seized were articles upon which 
taxes were imposed, and were found in the 
place mentioned, in the possession of persons 
unknown, for the purpose of being sold and 
removed in fraud of the internal revenue 
laws, and with design to avoid payment of 
taxes thereon. It claims the forfeiture of 
said spirits and a large number of other arti- 
cles of personal property found in the same 
place. A claim was interposed for the per- 
sonal property other than the spirits, and upon 
the trial it was insisted, and now upon this 
motion it is insisted, that under that section 
of the Revised Statutes there can be no for- 
feiture of this personal property because it 
was not alleged or proved that any "raw ma- 
terials" intended to be used in the manufact- 
ure of articles subject to tax were found in 
the place. The argument of the claimant is 
that the words "articles or raw materials" do 
not refer to the words "all goods, wares, 
merchandize, articles or objects," but only to 
the words "all raw materials found in the- 

i [Reported by Rooert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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possession of any person intending to manu- 
facture the same into articles." But the prop- 
er antecedent of the words "such articles" is 
the words "all goods, wares, merchandize, arti- 
cles and objects." These things before enu- 
merated are here described under the general 
term "articles." There is no other sensible 
construction of the language nor anything else 
to which the term "such articles" can be held 
to refer with any regard to the grammatical 
meaning of the words. The words refer to 
something before mentioned in the section and 
are called articles as being "found" in the 
place. They cannot refer, therefore, to "arti- 
cles" which might be in the future manu- 
factured out of the raw materials found in 
the place, but which are not now found there. 
"Such articles" cannot, therefore, mean the 
articles which it is intended to manufacture 
out of the raw materials. The construction 
given to the section in this respect is that 
which it has uniformly received in this court 
and in the circuit court in this circuit. Quan- 
tity of Distilled Spirits [Case No. 11,494]; 
U. S. v. Quantity of Tobacco [Id. 16,105]; 
U. S. v. Distillery at Spring Valley [Id. 14,- 
063]. The construction is perhaps obscured 
by a change in punctuation made in the re- 
enactment of the law in the Revised Statutes, 
but it is evident that there was no change 
of meaning intended. In the original statute 
there is no full stop after the words "shall 
be forfeited to the United States," as there 
is in this section of the Revised Statutes. 13 
Stat. 240. 

It is further objected that the personal prop- 
erty subject to forfeiture under this section is 
only such personal property other than "tools, 
implements and instruments" as are in some 
way connected with the intended illegal sale 
or removal of the taxable articles or with the 
intended illegal manufacture of such articles 
from the raw materials; and the case of U. S. 
v. 33 Barrels of Spirits [Case No. 16,470], is 
relied upon as authority for this limitation of 
the words "other personal property whatso- 
ever." While that decision sustains the point 
taken by the counsel for the claimant, I think 
it is in conflict with the views expressed in 
this district and circuit in the cases cited 
above. It seems to me, also, that the possi- 
ble consequences of great hardship and in- 
justice that might result from giving the 
words "other personal property whatsoever" 
their full and proper meaning, upon which the 
restrictive construction adopted by Judge 
Lowell is at least to a considerable extent 
based, namely, that in the case of a building 
occupied by many different and independent 
occupants personal property of enormous val- 
ue in the possession of persons having no con- 
nection whatever with the proscribed articles 
or raw materials might become forfeited 
without any fault on their part, do not neces- 
sarily result from the construction giving the 
words "other personal property whatsoever" 
their full meaning. To be forfeited they 
must be in the "building or place" where the 
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proscribed articles or raw materials are found. 
The word "place" seems here to refer to a 
place less than a building or to a part of a 
building, as well as to a place other than a 
building or part of a building. There ap- 
pears to be a reference to the "place" where 
the person who has in his possession the guil- 
ty articles has also other personal property. 
Therefore, the statute may be read as pro- 
viding that all other personal property in the 
same building or the same place other than 
a building, occupied by the person or persons 
having the possession in such building or other 
place of the prohibited articles, shall be for- 
feited. It seems to me that this limitation 
of the language is much more in accordance 
with the spirit of the statute than that sug- 
gested by Judge Lowell, and that it avoids all 
forfeitures which are not clearly within the 
purpose of the internal revenue laws. Those 
laws are very severe in declaring forfeitures as 
against violators of the law, and it is entirely 
consistent with their spirit and provisions in 
other respects that all the personal property 
found in the same occupation with the pro- 
scribed objects should be forfeited, subject, 
of course, to the power of remission vested in 
the secretary of the treasury in case the prop- 
erty of innocent persons should, by some mis- 
chance, be included in the forfeiture. 

The case of TJ. S. v. Locomotive Boiler [Case 
No. 15,621], decided in the Eastern district, 
has no bearing on this case. The demurrer to 
the information in that case was properly sus- 
tained because it did not allege the finding 
either of articles on which taxes were im- 
posed, etc., or raw materials. 

Motion denied. 



Case "No. 16,301. 

UNITED STATES v. SIXTEEN CASES OF 
SILK RIBBONS." 

[12 Int. Rev. Rec. 175.] 

District Court, S. D. New York. 1870. 

Violation op Customs Laws — Forfeiture for 
Undervaluation — Imports by Manufactur- 
ers — Evidence of Market Value — Estoppel. 

[1. Id cases of importation of goods by the 
manufacturer thereof, the value at which he 
is required, by the act of March 3, 1863, to in- 
voice them, is the actual market value at the 
time and place of manufacture.] 

[2. By "market value" is meant the price at 
which the manufacturer holds them for sale, 
the price at which he freely offers them in 
market, the price which he is willing to re- 
ceive, and purchasers are willing to pay, in the 
ordinary course of trade. .Following Clicquot's 
Champagne, 3 Wall. (70 U. S.) 114.] 

[3. The law presumes that there was at the 
time and place of manufacture an actual mar- 
ket value for the goods, and no evidence can 
be received to show that there was not in fact 
such an actual market value.] 

[4. Among the best evidences of market value 
would be a series of sales, general in their char- 
acter, not accompanied by any exceptional cir- 
cumstances tending to make one or more of 
such sales higher or lower than it would other- 
wise be; also a single sale, if made in the or- 
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■dinary course of trade. Other evidence would 
be offers by merchants or manufacturers to sell 
to persons supposed by them to come in good 
faith as buyers, such offers being made in the 
usual course of trade, and under such circum- 
stances as generally attend the sale of merchan- 
dise.] 

[5. It is only in cases where such evidence 
as tbe foregoing is wanting that it becomes 
proper to resort to such inferior evidence as 
the actual cost of the raw materials to the 
manufacturer, with the addition of a manufac- 
turer's profit. Even in such cases this cost is 
not to be received as a substitute for market 
value, but onlj aj evidence tending to show 
market value.] 

[6. In cases where such inferior evidence is 
resorted to, the Cust of the raw materials is 
not to be based upon the actual price paid for 
them by the manufacturer, if he purchased 
them long prior to making them up, and at a 
time of depression in the market, but rather 
upon the actual price of raw material at the 
time when the manufacture of the goods was 
completed.] 

[7. The fact that the United States consul 
at the place -of exportation has, in compliance 
with his duties, certified that the invoice is cor- 
rect, and the fact that the goods have been 
appraised, entered, and delivered to the con- 
signee by the officers of the customhouse, on 
the theory that the invoice stated the true 
value, are not conclusive upon the question of 
a fraudulent undervaluation in a proceeding 1o 
forfeit the goods. The offence, if any, is com- 
plete when the entry is made, and it is im- 
material that the invoice was. used in the es- 
timation of the duties; for the government is 
not bound, in respect to the question of forfei- 
ture, by the acts of its officers based upon false 
and fraudulent statements.] 

[8. Evidence of the value of goods in New 
York cannot be received, in a suit to forfeit 
them on the grounds of an entry by means of 
a false invoice, except as evidence of value at 
the place of exportation, and to contradict oth- 
er evidence given in regard to the value there.] 

[9. Evidence of prior undervaluations by the 
same importers is admissible only for the pur- 
pose of showing the intent with which the pres- 
ent undervaluation was made, and can only 
be considered by the jury in ease they find that 
there is in fact an undervaluation in the pres- 
ent case. Nor can alleged prior undervalua- 
tions be considered for this purpose, unless tbe 
jury are satisfied that such prior undervalua- 
tions were knowingly made.] 

[10. The rule prescribed by Act 1799, § 71 
(1 Stat. 678), that, where probable cause of 
seizure is shown, the burden of proof is cast up- 
on the claimants, is in force under the act of 
1863, though the latter act is silent on this sub- 
ject. Whether probable cause is shown is a 
question for the court.] 

[This was a proceeding to forfeit sixteen 
eases of silk ribbons, on the ground that the 
same were entered by means of a false in- 
voice.] 

Edwards PierrepQnt, Dist. Atty., and Wil- 
liam G. Choate, for the United States. 

Edwin W. Stoughton, Sidney Webster, 
James B. Craig, and 0. Bainbridge Smith, 
for claimants. 



BLATCHFORD, District Judge (charging 
jury). The prosecution in this case is institut- 
ed on the seizure of the goods, and a suit in 
rem against the goods seized is promoted 
for their condemnation and forfeiture under 



two statutes of the United States which ap- 
ply to the subject. The first one is the 
fourth section of the act of May 28, 1830 (4 
Stat. 410), and the second is the first section 
of the act of March 3, 1863 (12 Stat. 737). 
The substance of the act of 1S30 is, that if 
any invoice on which foreign goods are en- 
tered at any customhouse is made up with 
an intent, by a false valuation to evade or 
defraud the revenue, all the goods embraced 
in the entry made on such invoice are for- 
feited. If any article inserted in the invoice 
has a false valuation put upon it, with an 
intent to evade or defraud the revenue, then 
not only that article, but all other goods em- 
braced in the same invoice, are forfeited to 
the United States. It will not be necessary 
to call your attention any further to the act 
of 1830. 

The questions which arise in this case un- 
der the act of 1863 are substantially the 
same, but there are certain provisions of the 
act of 1803 to which it is necessary I should 
call your attention. The first section of that 
act provides that all invoices of goods im- 
ported from any foreign country into the 
United States shall be made in triplicate,— 
that is, there shall be three sets of invoices 
signed by the person owning or shipping the 
goods, if the same have actually been pur- 
chased, or by their manufacturer or owner, 
if the same have been procured otherwise 
than by purchase, or by the duly authorized 
agent of such purchaser, manufacturer, or 
owner. The invoice so signed must, at or 
before the shipment of the goods, be pro- 
duced to a consul, vice-consul, or commer- 
cial agent of the United States nearest the 
place of shipment, and must have endorsed 
thereon, when so produced, a declaration 
signed by such purchaser, manufacturer, 
owner, or agent, setting forth that such in- 
voice is in all respects true. That is to be a 
declaration not on oath, and is to state what 
the invoice contains, if the goods were ob- 
tained- by purchase, and are subject to ad 
valorem duty,— a duty by a percentage on 
the valuation,— a true and full statement of 
the time when and place where the same 
were purchased, and the actual cost thereof, 
and of all charges thereon, and that no dis- 
counts, bounties, or drawbacks are contained 
in the invoice but such as have actually been 
allowed thereon. When the goods are ob- 
tained in any other manner than by purchase 
—as when they are sent by their manufac- 
turer, or when they are presented to the in- 
dividual as a gift — then this declaration is 
to state that the invoice contains the actual 
market value thereof at the time and place 
when and where the same were procured or 
manufactured, and that no different invoice 
has been produced or will be furnished to 
any one. The person producing this invoice 
to the consul must, at the same time, declare 
to the consul at what port it is intended to 
make entry of the goods. This presentation 
to the consul of the invoice, accompanied by 
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the declaration, is the second stage of the 
proceeding. The third stage is this: The 
consul must endorse upon each one of the 
three invoices a certificate, under his hand 
and seal, stating that the invoice has been 
produced to him, "with the date of its produc- 
tion, the name of the person by whom pro- 
duced, and the port in the United States at 
which it shall be the declared intention to 
make entry of the goods. Thereupon, the 
consul must hand back to the person produ- 
cing the three invoices, one of them, to be 
used in making entry of the goods; he must 
file the second one in his own office, to be 
there carefully preserved; and he must 
transmit the third one to the collector of the 
port where it is intended to make entry of 
the goods. Such is the disposition to be 
made of the three sets of invoices, with the 
three declarations, and the three certificates 
of the consul. The statute then provides 
that no goods imported into the United 
States after the first day of July, 1863, shall 
be admitted to entry, unless the invoice shall 
in all respects conform to the requirements 
above mentioned, and shall have such cer- 
tificate of the consul. Therefore the invoice 
must come from the foreign country, con- 
taining, in the case of the manufacturer, the 
actual market value, accompanied by the 
declaration, not on oath, and a certificate of 
the consul, to the effect that the invoice has 
been produced to him, and that the goods 
are to be entered at a specified port. The 
statute gees on to say that no goods shall 
be admitted to entry unless the invoice be 
verified— now is the first time an oath ap- 
pears in the matter— unless the invoice be 
verified, at the time of making the entry, by 
the oath or affirmation of the owner or con- 
signee, or the authorized agent of the owner 
or consignee of the goods, certifying that the 
invoice and the declaration are in all re- 
spects true, and were made by the person by 
whom the same purport to have been made, 
nor, except as thereinafter provided, unless 
the triplicate invoice transmitted to the col- 
lector shall have been received by him. 
You thus see the machinery provided— the in- 
voice made up abroad, in a certain way, the 
declaration accompanying it and the certifi- 
cate of the consul, the appearance of those 
three papers at the customhouse, and the ad- 
dition to them, at the customhouse, of the 
oath or affirmation that the invoice and dec- 
laration are in all respects true. 

The act of 1863 then goes on to make this 
provision, under which this prosecution is 
brought: "If any such owner, consignee or 
a g en t»— that is, if the consignor abroad, or 
the consignee here, or the agent of either of 
them— "of any goods, wares or merchandise 
shall knowingly make, or attempt to make, 
an entry thereof by means of any false in- 
voice or false certificate of a consul, vice- 
consul or commercial agent, or of any in- 
voice which shall not contain a true state- 
ment of all the particulars hereinbefore re- 
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quired, or by means of any other false or 
fraudulent document or paper, or of any 
other false or fraudulent practice or appli- 
ance whatsoever, said goods, wares, and 
merchandise, or their value, shall be forfeit- 
ed and disposed of as other forfeitures for 
violation of the revenue laws." Any in- 
fraction of this provision forfeits all the 
goods embraced in the entry. * * * All 
the papers correspond with the machinery 
provided by law; and the question raised in 
this case is whether this entry was made by 
means of a false paper, and, if so, whether 
the paper was false to the knowledge either 
of these parties in Switzerland or of their 
agent or consignee here, who made the en- 
try. Knowingly making an entry by means 
of a false paper, such as a false invoice or 
a false oath, where the fact that it was 
false was known to the agent or consignee 
here, forfeits the goods just as much as if 
the knowledge was possessed by the con- 
signor abroad. • 

There have been heretofore before this 
court cases in regard to various descriptions 
of merchandise, involving the same ques- 
tions that are now before you; and I have 
had occasion to charge juries heretofore on 
these subjects. I shall, therefore, in what 
I have to say to you, draw somewhat at 
large upon what I have heretofore said on 
like questions in some other cases. You have 
seen that the language of the act of 1830 is, 
that if the invoice is made up with an in- 
tent, by a false valuation, to evade or de- 
fraud the revenue, the goods shall be forfeit- 
ed. The language of the act of 1S63 is that 
if the entry, or the attempt to make the en- 
try, is by means of a false invoice, and is 
done knowingly, the goods shall be forfeited. 
The only material and substantial apparent 
difference between the two statutes is that 
the one speaks of making up an invoice with 
intent to evade or defraud the revenue, and 
the other speaks of knowingly making an 
entry by means of a false invoice. "Intent 
to evade or defraud," is the wording in the one 
case; "knowingly," in the other. * * * In 
the case of a purchaser of goods, the cost to 
him to buy the goods abroad is assumed, as a 
general rule, by the law, to indicate the 
actual market value of what he buys, it be- 
ing presumed that he buys at the ordinary 
actual market value; and, to put the pur- 
chaser upon the same footing with the man- 
ufacturer, to make no unjust discrimination 
against the purchaser, and in favor of the 
manufacturer, and to enable the government 
to collect substantially the same amount of 
duty, at the same ad valorem rate, on the 
same quantity of the same description of 
merchandise, whether shipped here for ac- 
count of the purchaser of it, or for account 
of its manufacturer, the law requires the 
manufacturer, to invoice his goods, when he 
imports them, and enters them here as his 
own, at their actual market value in the 
principal markets of the country where they 
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were manufactured, no matter what their 
cost to him, no matter whether they cost 
more or less than such actual market value. 
The whole thing comes to this, in substance 
and effect— that the manufacturer is required 
to invoice them in this way, at what the pur- 
chaser is also required to invoice them at, 
for the purpose of producing uniformity. 
That is the theory and the object of the law; 
and its language endeavors to carry out that 
theory and object, as far as it is possible for 
human legislation to carry out a principle. 
* * * "Actual market value" has been de- 
cided by the supreme court of the United 
States in the case of Clicquot's Champagne, 
3 Wall. [70 U. S.] 114, to mean the actual 
market value of the goods at Basle, in Swit- 
zerland, at the time of their manufacture, 
the price at which the manufacturer holds 
them for sale, the price at which he freely 
offers them in the market, the price which 
he is willing to receive for them if they are 
sold in the ordinary course of trade. That 
is a definition which commends itself to the 
good sense of every man. A manufacturer 
who sends his goods to this country under 
the circumstances under which the goods in 
this case were sent has no right to substi- 
tute, in his invoice, anything else for the 
actual market value. He has declared, in 
the first place, that the invoice contains the 
actual market value. In addition to that, 
there is the oath of his agent at the custom- 
house that the invoice contains the actual 
market value. Therefore, the first question 
for consideration will be, whether the in- 
voices contain the actual market value of the 
goods at the time and place when and where 
they were manufactured; and, in the next 
place, if they do not, whether they were 
made up by the manufacturers with the in- 
tent to evade and defraud the revenue of 
the United States, or with a knowledge, ei- 
ther on their part or on the part of their 
consignee or agent here, who entered them 
at the customhouse, that the invoices did not 
contain such actual market value. * * * 

It is quite apparent, in this ease, that the 
cost of the raw silk used in making these 
ribbons enters into the expense of making 
them to the extent of from seventy to eighty 
per cent, of the entire cost of manufactur- 
ing them; and, of course, the variation in 
the cost of making them must depend a great 
deal on the price of raw silk. It is also in 
evidence, both by Viollier and by the depo- 
sitions on the part of the claimants, that 
there was a time, during the year 1866, 
when, in consequence of the apprehension of 
war, and of the existence of war between 
Austria and Prussia, there was an interrup- 
tion of trade, the demand for ribbons lessen- 
ed, and there was a fall in the price of raw 
silk; and that, after the war closed, raw 
silk advanced in price. As to when these 
things happened, I shall speak hereafter. I 
iefer to the subject now, for the purpose of 
saying, that, if the claimants in this ease 
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purchased raw silk at low prices, and manu- 
factured ribbons out of that silk, but did not 
have them completed and ready for mar- 
ket until raw silk had advanced consider- 
ably, and if they afterwards made out their 
invoices of such ribbons on the basis of the 
cost of raw silk bought at those low prices, 
it is manifest that the cost of the goods so 
arrived at would not represent their actual 
market value at the time when they became 
a completed manufacture, which is what the 
law of the United States requires. It would 
undoubtedly represent the cost of the goods 
to the manufacturer, because he procured his 
raw silk at a low price, and he had, or was 
entitled to, a market for his manufactured 
goods afterwards, at a price for those goods 
based upon an increased price of raw silk— 
a price to the benefit of which, as against 
him, the United States were entitled. This 
case furnishes an illustration of why the 
United States can never admit that a manu- 
facturer shall invoice his goods at their cost 
to him, with a profit added, unless such 
cost, with the profit added, is in fact the 
actual market value of the goods when their 
manufacture is completed. He cannot in- 
voice them at the price he paid for the raw 
silk which he put into the particular goods, 
with the other expenses of manufacture, and 
a profit added, unless the result is in fact 
the actual market value of the goods. If any 
such principle of valuation were to be ad- 
mitted by the United States as cost with the 
profit added, the cost which, in reference to 
raw silk, the United States would have a 
right to insist upon in a ease like the pres- 
ent would be a cost based upon a price for 
raw silk at the advanced rate at which it 
stood when the goods were completely man- 
ufactured ready for market; otherwise the 
United States would be defrauded of that 
to which they are entitled by law. There- 
fore it is that no individual has any right 
whatever under any circumstances to substi- 
tute in his invoice for the actual market value 
cost, with a manufacturer's profit added. He 
must put in the actual market value. The 
manner in which he arrives at it is of no 
consequence. * * * The entries in this 
case show, there being three separate entries 
—one on the first invoice and two on the 
second invoice— that is, in each of the three 
entries, one case was designated and sent in 
the usual course of business to be appraised: 
and all of the invoices show that the invoices 
were accepted by the authorities at the cus- 
tomhouse as correct; that the duties were 
computed at the rate of GO per cent, on the 
face of the invoices; that the government 
delivered the goods on the payment of that 
duty to the parties claiming them; and that 
afterwards the goods were seized. * * * 
The claimants state that not only in refer- 
ence to the 'goods in question, but in refer- 
ence to like goods which they had been in 
the habit of sending for- a long time before 
to the United States, they made up their 
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invoices on the principle of arriving at the 
-cost and adding 5 per cent, thereto, and call- 
ing that the market value. * * * 

It is quite apparent, on the evidence, that 
the cessation of the war between Prussia 
and Austria sent up the price of raw silk. It 
is for you, in view of all the evidence on the 
subject, to determine when it was at its low- 
est point, and when it began to advance after 
the cessation of the war, with reference to 
the time of the completed manufacture of the 
ribbons under seizure. This is to be done, 
bearing in mind the principle of law I have 
laid down, that, if the cost of the goods, with 
the manufacturer's profit added, is the only- 
means to which resort can be had to fix the 
market value of the goods, the government is 
entitled to the price of raw silk in the mar- 
ket, as entering into the goods, at the time 
of their completed manufacture. * * * On 
the subject of what resort you shall make to 
the different classes of evidence, the law is 
this: If these claimants, when Viollier and 
Farwell came there, believed that they came 
as customers, in good faith, intending to pur- 
chase ribbons, and if you shall believe that 
the offer to sell made by the claimants was a 
bona fide offer to sell on the terms named, 
uninfluenced by any considerations which 
would modify the apparent effect of the 
terms, you have a right to regard that offer as 
evidence to be taken into consideration in de- 
termining the question of the actual market 
value of the goods under seizure at the time 
and place of their manufacture; but if, on 
the evidence, you shall think that the prices 
given in the letter were influenced by the 
considerations I have mentioned in regard to 
smuggling, you will allow those considera- 
tions the weight to which they are entitled, 
and give to the letter, under those circum- 
stances, the weight to which you shall think 
it is entitled on the question of actual market 
value, and also on the question of intent. 
The law, in all departments of its adminis- 
tration in courts of justice, always requires 
the best evidence to be produced of any fact. 
In regard to the actual market value of mer- 
chandise abroad, a series of sales, general in 
their character, cot accompanied by any ex- 
ceptional circumstances tending to make any 
one or more of such sales higher or lower than 
it would be but for such exceptional circum- 
stances, or even a single sale, in the ordinary 
course of trade, is one of the best evidences 
of market value. This rule will apply to the 
Bachofen sale, taking into consideration the 
date of it, the 28th of June, and all the cir- 
cumstances surrounding it. So, also, offers by 
merchants or manufacturers to sell their 
goods to persons who are supposed by them 
to come as buyers, in good faith, such offers 
being made, in the usual course of trade, un- 
der such circumstances as generally attend 
the sale of merchandise, are among the best 
evidences of the actual market value of the 
goods in respect to which the transactions 
take place. It is only when such evidence is 
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wanting, in a case of this kind— it is only 
when you are unable to arrive at the market 
value of the goods from actual sales of sim- 
ilar goods about the same time, or from of- 
fers to sell, made under the circumstances 
which I have specified as necessary, in respect 
to the same goods, or goods of the same qual- 
ity— that you have a right to resort to an in- 
ferior class of evidence, as evidence of market 
value, that is, to the cost, with a manufactur- 
er's profit added. But, as I said before, if, 
in this case, you shall consider that there is 
no evidence of actual sales at Basle of goods 
like those under seizure, and no evidence of 
offers by claimants to sell at Basle similar 
goods, from either of which you can arrive 
at a conclusion as to the actual market value 
at Basle of the goods in the invoices in ques- 
tion, and if you shall then have to resort to 
the cost of the goods with a manufacturer's 
profit added, you will not be authorized to 
compute such cost on the basis of the cost of 
the raw silk to the claimants, if you shall 
find that the claimants were paying for raw 
silk a higher price, at the time of the comple- 
tion of the manufacture of the goods, than the 
actual cost to them of the same quality of 
raw silk as that which went into the manu- 
facture of such goods. The government is 
not bound to accept such low cost of the raw 
material. It is entitled to the benefit of the 
price of the raw material at the time when 
the goods were completed in their manufac- 
ture. * * * Evidence is introduced by the 
government on the question of intent, it be- 
ing claimed that the invoices of 1866, ana 
particularly the invoice of the 8th of January, 
1866, were undervalued knowingly by the 
claimants; and that, therefore, in case you 
shall find that the invoices in suit were un- 
dervalued, you must find that such under- 
valuation could not have been an accidental 
undervaluation, but that there was a design 
running all through, and a knowledge on the 
part of the claimants. * * w 

In determining the question of knowledge 
or intent on the part of the claimants, in the 
undervaluation of their goods in the in- 
voices, if you shall find that such underval- 
uation was made, the question for considera- 
tion will be, whether such undervaluation 
was made knowingly, that is, with a knowl- 
edge, on the part of the claimants, that the 
value stated ought to have been higher, in 
order to be the actual market value, or de- 
signedly; or whether it was the result of 
honest mistake or an accident If you shall 
find that it was made knowingly or design- 
edly, your verdict must be for the United 
States; otherwise, for the claimants. So, al- 
so, if you shall find that the claimants know- 
ingly or designedly stated, in any invoice, a 
value less than the actual market value, 
knowing what that actual market value was, 
and that it was greater than the value stated 
in the invoice, it makes no difference as to 
what was the motive, or the reason, or the 
process of reasoning, on the part of the claim- 
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ants, upon or by which they arrived at the 
value stated in the invoice. 

The question as to the meaning of the 
word "knowingly," in the act of 1863, has 
been before the supreme court of the United 
States. The difference in language between 
the act of 1830 and the act of 1S63, the for- 
mer requiring an intent to evade or defraud 
the revenue, and the other requiring that the 
party shall knowingly make or attempt to 
make an entry by means of a false invoice, 
has been called to your attention; but there 
is no real difference in the meaning of the 
two expressions, as was decided by the su- 
preme court in the Case of Clicquot's Cham- 
pagne, before referred to. In that case, the 
district court in California was requested to 
charge the jury "that the word 'knowingly,' 
in the first section of the act of March 3, 1863, 
means, in connection with the language 
which accompanies and surrounds it, 'fraud- 
ulently.' " The district judge refused to give 
that instruction, and held that such was not 
the law, and his charge on that subject was 
approved by the supreme court, to which the 
case went, and which affirmed the judgment, 
in these words: "The court below was press- 
ed to instruct the jury that 'knowingly' is 
used in the statute as the synonym of 'fraud- 
ulently.' The instruction given was emi- 
nently just, and we have nothing to add to 
it." The instruction given by the district 
court was this: "With regard to the ques- 
tion of intent, I am asked to charge you, 
that you should be convinced that these 
goods, if invoiced below their market value, 
were invoiced fraudulently below their mar- 
ket value. The previous statutes passed by 
congress had introduced, in many instances, 
the word 'fraudulently,' had defined the of- 
fence to be, making a false invoice 'with in- 
tent to defraud' the revenue, or evade the 
payment of duties." The learned judge here 
refers to the language of the act of 1830. 
He proceeds: "This statute," the statute of 
1863, "apparently, ex industria, omits these 
expressions, and substitutes the words 'if 
the owner,' etc., 'shall knowingly make an 
entry by means of any false invoice,' etc 
I do not feel at liberty, when the legisla- 
ture had left out the word 'fraudulently,' 
and inserted the word 'knowingly,' to rein- 
state the word 'fraudulently.' At the same 
time, I am bound to say, that 1 cannot con- 
ceive any case where an entry could be 
knowingly made by means of a false in- 
voice, unless it were fraudulently made. I 
do not tell you, in terms, that you are ob- 
liged to find that the entry was made fraud- 
ulently, but you are obliged to find that it 
was made knowingly, by means of a false in- 
voice; and, for myself, I cannot imagine any 
case where it could be knowingly done, 
without being fraudulently done. What, 
then, shall we understand by this word, 
'knowingly,' as here employed? It is, that, 
in making out this invoice, and in swearing 
before the consul that such was the actual 



market value of the goods, the claimant 
knew better, and that he was swearing false- 
ly." So, also, in regard to Thomass, in mak- 
ing the entry. If, when he swore on that 
entry, that the invoice and the declaration 
were true, and that the invoice contained 
the actual market value of the goods, he 
knew better, and knew that he was swear- 
ing falsely, he did it knowingly. In all the 
eases that have come before the courts of the 
United States, on this subject, a distinction 
is drawn between an undervaluation that 
takes place by mistake or accident and one 
that does not take place by mistake or ac- 
cident. Where the undervaluation is shown 
to have occurred by mistake or accident of 
course it is excused; but where it is not 
shown to ha^e occurred by mistake or ac- 
cident it necessarily follows that it must 
have been made, in the sense of the statute,, 
knowingly or with an intent to defraud the 
revenue. On that subject I cannot do better 
than to read to you a few words from the 
judgment of an eminent judge in a similar 
case— Judge Hopkinson, of Pennsylvania. 
The case is that of U. S. v. Twenty-Five 
Cases of Cloths [Case No. 16,563]. The 
judge says: "Supposing that you shall find 
that these goods are undervalued in the in- 
voices, how are you to decide upon the fraud- 
ulent, intent or design? In doing this, you 
will be influenced by the extent of the un- 
dervaluation. Is it enough to have been a 
temptation to fraud? Could it, on a large 
business, afford a great profit? Does it run,, 
generally, through all the invoices? or is it 
only an occasional undervaluation that might 
have happened by accident, by mistake, with- 
out any design?" That shows the view of 
this learned judge as to the true test of this 
question of intent Was it by accident or 
mistake on the one hand, or by design on the 
other? If it was by design or intent, then 
it was not by accident or mistake. If it was 
by accident or mistake, then it was not with 
intent or design. * * * The law presumes 
that there was at the time and place of the 
manufacture of the goods seized an actual 
market value thereof, and no evidence can 
be received or considered, under the law and 
under the oaths to the invoices, to show that 
there was not in fact such actual market 
value thereof. The cost of the goods will 
come under consideration, if at all, not as a 
substitute for market value, but merely as- 
an item of evidence on the question as to 
what was the actual market value. There- 
fore, you must assume in this ease that there 
was an actual market value for these goods 
at the time and place of their manufacture, 
the only question being to ascertain what 
such actual market value was. The claim- 
ants had no right to adopt any other stand- 
ard of value than such actual market value; 
nor do I understand them as claiming that 
they had such right. They have stated in 
their declarations, and their agent has sworn 
in their oath on such entry, that such invoice 
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contains the actual market value; and their 
claim is not that they had a right to set 
forth anything except the actual market 
value s but that the actual market value 
was the cost with the manufacturer's prof- 
it added at the per eentage named in the 
testimony, and that such actual market 
value was no greater, according to their idea 
of actual market value. So, also, the claim- 
ants were required to state in their invoices 
the actual market value of their goods at 
the time and place of their manufacture, not 
only without regard to the cost thereof, but 
without regard to the profit or loss which 
might result from their consignment there- 
of, or any loss which may be shown in the 
end to have resulted therefrom. If they 
chose to take the cost and add a profit, and 
made up the actual market value in that 
way, and it turns out in the end that 'that 
is the actual market value, very well; but 
if it turns out in the end that that is less 
than the actual market value, the claim- 
ants cannot maintain under the law that" 
they had a right to put in place of the actual 
market value the cost with the manufactur- 
er's profit added. Nor is the manufacturer 
relieved or excused from stating in his in- 
voice such actual market value, or justified 
in adopting any other standard of value, be- 
cause he may not himself make sales at 
home of similar goods, but may consign all 
such goods for sale to foreign markets. Al- 
though he may adopt such course of trade, 
he is nevertheless required to state in his 
invoice the actual market value of such 
goods at the time and place of their com- 
pleted manufacture. 

Very many remarks were made to you in 
the course of the trial and summing up upon 
the subject of informers, the seizure of books 
and papers, the seizure of goods, and other 
subjects of a like character, which are entire- 
ly foreign from this case, and upon which I 
shall spend no time, except to say they have 
nothing to do with any question on which 
you are to pass. 

I have been requested l>y the counsel for 
the claimants to give you seventeen instruc- 
tions which have been presented to me. 
Most of them are covered by what I have 
already said, but there are some things in 
them to which it is my duty to refer in order 
that nothing material may be omitted. 

The first proposition is a correct one, and 
I charge you accordingly: "There are two 
questions of fact to be considered and de- 
termined by the jury: (1) Were the ribbons 
under seizure invoiced by Frey, Thurneyson 
& Christ at the actual market value thereto" 
at the time when and in the country where 
the same were manufactured? (2) If they 
were not so invoiced was the false valuation 
made knowingly, or with intent to evade the 
payment of duty legally chargeable thereon? 
Before the jury can return a verdict for the 
United States in this case, they must answer 
both of these questions in the affirmative," 
27FED.CAS. — 70 



The second, third, fourth, and fifth requests 
relate to matters that are kindred to each oth- 
er. I do not charge in accordance with those 
requests, except to the extent that I shall 
hereafter indicate. The substance of the sec- 
ond request is, that, inasmuch as the invoice 
is required to be produced to a consul abroad, 
accompanied by a declaration endorsed there- 
on, and inasmuch as the consul is required 
to place upon it a certificate of a certain char- 
acter, and inasmuch as the law requires that 
no invoice shall be admitted to entry unless 
it has this certificate, and inasmuch as it also 
requires that no consular officer shall certify 
any invoice unless he shall be satisfied that 
the statements made in it by the manufactur- 
er are true, and inasmuch as a punishment is 
imposed upon the consul if he knowingly and 
falsely certifies to any invoice, and inasmuch 
as all consular officers are to be governed by 
regulations and instructions to be given by 
the secretary of state, m respect to certifying 
invoices under the provisions of the first sec- 
tion of the act of March 3, 1863, and inasmuch 
as the secretary of state of the United States, 
by circular No. 59, dated April 20, 1866, offi- 
cially instructed all consular officers that they 
will be held responsible for any want of 
truth and correctness in invoices certified by 
them, and will be expected to keep them- 
selves informed as to the kinds, qualities, and 
market value of the merchandise exported 
from their respective districts to the United 
States, and to see that each invoice exhibits 
a fair and true description of the merchandise 
to which it relates, and contains a true state- 
ment of the price and value thereof, the jury 
are at liberty to presume that the consul did 
his duty as to investigating and certifying 
the correctness of the value of the ribbons 
stated in the invoices under seizure. I do 
not charge that. 

I am also requested ro charge the third 
proposition, which I do not charge. The sub- 
stance of it is, that the law made it the duty 
of the collector here to cause the actual mar- 
ket value of the goods at Basle to be ap- 
praised by officers appointed for that purpose, 
and that, if the jury shall find that the col- 
lector failed to cause such appraisement to 
be made according to law, but seized the 
goods for undervaluation in the invoices, 
without any such appraisement, and deliv- 
ered them to the importers on the payment 
of duty computed on the values contained in 
the invoices and stated in the entry, then 
they are permitted to take into consideration, 
as a part of the evidence in this case, such 
failure of the collector to submit the goods 
under seizure to the judgment of the ap- 
praisers, to ascertain their true market value 
in Switzerland at the time of their exporta- 
tion therefrom, and also to take into consid- 
eration, as a fact in this cause, that if the 
importers or their consignee had been dis- 
satisfied with the value of the ribbons fixed 
by the local appraisers, the former would 
have been entitled to a reappraisement made 
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by an official appraiser familiar with the char- 
acter, quality, and value of the goods. 

I am also requested to charge the fourth 
proposition, which I do not charge. The sub- 
stance of it is, that the jury are entitled to 
take into consideration, as facts in this cause, 
that if the ribbons under seizure had been 
appraised by the official appraisers of the 
government, as the law requires, and the ap- 
praised value had exceeded by the amount of 
as much as ten per cent, the value thus de- 
clared on entry, then, in addition to the reg- 
ular duty of sixty per cent, on the appraised 
value, the law required the collector to levy 
an additional duty of twenty per cent on 
such appraised value; and, also, that there 
is no evidence that the government ever 
levied or exacted duty on the theory of valu- 
ation set up by it in this suit, but, having all 
the property in its hands, delivered it to the 
importers without any such exaction, and on 
the theory that the invoice valuation was cor- 
rect. 

I am also requested to charge you the fifth 
proposition, which I do not charge. The sub- 
stance of it is that, as all the invoices pro- 
duced by the government, from Frey, Thur- 
neyson & Christ, of importations made prior 
to the goods under seizure, were reported by 
the official appraiser at the customhouse to 
the collector to be correct, the jury are en- 
titled, and it is their duty, to take that fact 
into consideration, especially if they shall find 
that the collector refused or failed to submit 
the sixteen cases of ribbons under seizure to 
the judgment of the appraisers as to the for- 
eign market value thereof. 

What I have to say on the subject of the 
second, third, fourth, and fifth requests is 
this: You have a right to take into consid- 
eration, as part of the evidence in this case 
on the subject of market value, the declara- 
tion before the consul, the certificate of the 
consul, everything that appears on the in- 
voices and the entries, all the evidence that 
has been given in explanation of what ap- 
pears on the faces of the invoices and entries, 
the fact that the duty was paid at the in- 
voice valuations, and the fact that there ap- 
pears to have been no raising by appraise- 
ment of any of the invoice valuations,— all 
these facts in reference not only to the in- 
voices of the goods in suit, but to all the in- 
voices put in evidence. But, upon that sub- 
ject, I must give you some further instruc- 
tions, in order to show you precisely the ef- 
fect of these declarations, certificates of con- 
suls, entries at the customhouse, and raising 
or not raising of invoice valuations on ap- 
praisement in a ease of seizure of goods for 
fraud. The appraisement and reappraise- 
ment of goods is for the purpose of getting 
at the duty, and for no other object. It is 
a mode of litigation between the parties,— the 
government, on the one side, and the import- 
er, on the other,— to find out how much .duty 
is to be paioVon the goods; and, when that 
machinery is gone through with, by appraise- 



ment and reappraisement, and the duties are 
paid, and the merchandise is delivered, that 
transaction is settled, so far as the duties are 
concerned, and the government afterwards, 
even though it finds that there has been a 
mistake, cannot recover from any one, by a 
lien on the goods or by a suit against the indi- 
vidual, any more duty. It is conclusive upon 
that subject, but only upon that subject. It 
is not conclusive if a fraud has been commit- 
ted. It does not condone or pardon any 
fraud that has been committed by any false 
invoice, or any knowing, intentional, wilful 
undervaluation. A forfeiture for fraud can 
be enforced after appraisement, reappraise- 
ment, payment of duty, and delivery of the 
goods. The appraisement system is for all 
eases, and ordinarily presupposes an honest 
invoice, but a mistaken one, and a payment 
of too little duty. 

This subject came up before the same 
learned judge (Judge Hopkinson) in the case 
to which I have already referred (U. S. v. 
Twenty-Five Cases of Cloths), on a seizure of 
twenty-five cases of cloths. His remarks on 
it were these, and I give them to you as part 
of my instructions: "To invoice the goods 
below their actual value and cost, and to en- 
ter them by that invoice, with design to 
evade the duties, is, per se, an offence which 
forfeits them, whether the invoice was after- 
ward instrumental in the estimation of the 
duties for that purpose or not." So, in this 
case, the offence was completed, if there was 
any offence, when the entry was made, be- 
cause the offence consisted in making the 
entry; and whether the invoice, if it was a 
false one, was used as an instrument to esti- 
mate the duties, is of no consequence with 
reference to the offence, because the offence 
was completed before any such use was 
made of the invoice. "The evidence must 
follow the issue, and must depend upon the 
facts to be proved. When the question is, 
whether an importer has paid the duties le- 
gally chargeable upon his goods"— and that 
is not the question in a case of seizure— "it 
may be enough for him to say, 'I have paid 
all that the officers of the government ap- 
pointed to ascertain them declared to be due,' 
and the question should rest But when the 
inquiry is, whether he has been guilty of a 
specific fraud or not, it would be extraordi- 
nary if the acts or opinions of men in refer- 
ence to another subject should be conclusive, 
either for his condemnation or acquittal." In 
that ease it was pressed upon the court that 
the goods had been appraised at the invoice 
prices. Such fact amounted to no more than 
the utmost effect that can be given to what 
appears, in this case, on the face of the in- 
voices, because nothing more can be infer- 
red in this case than that there was in fact 
an appraisement at the invoice prices. The 
judge says: "It is contended that, as these 
goods were appraised at the customhouse in 
New York at the invoice prices, that, as they 
were passed through that customhouse on 
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tliat appraisement, paid the duties according 
to that appraisement, and were thereupon 
delivered to the importers, they are now ex- 
empted from all further inquiry into their 
cost or value, not only in relation to the 
amount of duties legally chargeable on them, 
but on a prosecution for fraud in making up 
those invoices, and on any or every other ac- 
count, that the very fraud by which it is 
alleged, in this prosecution, the passing of 
the goods through the customhouse was ob- 
tained,— that is, the false invoices,— cannot 
now be inquired into. 1 can by no means as- 
sent to this doctrine, which, in my judgment, 
would be to offer a premium for successful 
fraud, and punishment only to the unskilful. 
I adhere, on reflection, to the opinion I gave 
on the trial. I will add but a remark. It is 
said these officers are the appointed agents 
of the government, and that the government 
is bound by their acts. The answer is plain. 
The government does not claim any right or 
privilege for itself that every citizen does 
not possess. Suppose one of you should ap- 
point an agent to sell your house or goods, 
with even more clear and full powers than 
those given to the appraiser by the acts of 
congress. Your agent makes a sale, but it is 
afterward proved that he has been grossly 
defrauded by the purchaser, by false repre- 
sentation, by the suppression of the truth, by 
that which constitutes fraud in the law. 
"Would you suppose you are bound by such a 
transaction— that the cheat is safe, and may 
retain your property only by saying that it 
was delivered to him by your agent?" 

It has not been contended by the counsel 
for the claimants in this case, who have had 
too much experience in this class of cases to 
advance any such proposition, that the doc- 
trine thus contended for before Judge Hop- 
kinson, and which he declared not to be the 
law, is the law; and I have made these re- 
marks on the subject only in order that you 
may see clearly the distinction between the 
questions involved in the mode of arriving at 
the duty, and the questions that arise on the 
seizure of goods. 

I charge you in accordance with the sixth 
proposition: "The actual market value which 
the law required to be inserted in the invoices 
in suit was the fair and real worth in money 
of the ribbons described therein, at the time 
and in the country of manufacture, which was 
Switzerland, or, in other words, the sum 
which the manufacturer would have been 
willing to receive therefor, and persons fa- 
miliar with the character and quality of the 
merchandise, and the condition of the mar- 
ket, and desiring to purchase, would have 
been willing to pay." That is what I have 
already charged. 

I decline to charge the seventh proposition: 
"The government assails the correctness of the 
yaluation of the ribbons in the given invoices 
under seizure, and asserts that such invoices 
are false in respect to market value. It is, 
therefore, necessary for the government to 
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satisfy the jury, beyond reasonable doubt, that 
there was an ascertainable market value of 
these identical ribbons, within the meaning of 
the law, and what that value was. The gov- 
ernment must establish a standard of value 
in centimes or francs to which the invoices 
ought to have been conformed, before it can 
ask the jury to say that the inculpated in- 
voices are false; and, if the government fails 
to establish such standard to the satisfaction 
of the jury, their verdict must be for the 
claimants." 

Then comes the eighth proposition, in ref- 
erence to which I shall be obliged to make 
some remarks: "The market value to which 
the law required Messrs. Frey, Thurneyson & 
Christ to conform the invoices now on trial 
is to be predicated of the markets in Switzer- 
land, not in the United States. Prices any- # 
where except in Switzerland are to be disre- 
garded by the jury; and, therefore, prices 
which the consignors in Basle either urged or 
directed their consignees to realize in New 
York, with or without deducting all expenses, 
are as irrelevant and impertinent to the issue 
the jury are to try as would be prices for 
which the seized ribbons actually sold in- this 
city. It is not the price at which these man- 
ufacturers held their ribbons for sale in New 
York, the prices at which, taking into consid- 
eration all the incidents and risks of the ad- 
venture, the ribbons stood them in New York, 
the prices at which they freely offered them - 
in the market of New York, the prices they 
were willing to receive for them if sold in 
the ordinary course of trade in New York, 
but it is to Switzerland alone the law looks 
in respect to all these things, and, therefore, 
such valuations put upon their property when 
in New York are utterly foreign to the issue 
now to be submitted to the jury." These 
propositions are true to a certain extent Un- 
doubtedly, the selling price in New York, the 
value in New York, has nothing to do with 
this question, as you have seen in the course 
of the trial; and the evidence derived from 
the letters of Frey, Thurneyson & Christ, as 
to what 13iey said the goods cost them, laid 
down in New York, is of no value or weight 
in this case, except so far as it is evidence 
of cost in Basle, to contradict other evidence 
given in regard to cost in Basle. The govern- 
ment has produced the letters as the state- 
ments of Frey, Thurneyson & Christ, as to 
what certain goods cost them delivered in 
New York; and you have heard the testi- 
mony of Yiollier, whereby, after making cer- 
tain deductions from such cost, he arrives at 
what the government claims was the cost in 
Switzerland, and a cost higher than that 
contained in invoices made up on the basis of 
cost, with five per cent, addition, and which 
the manufacturers stated to be the true mar- 
ket value at the time. It is only in that as- 
pect that such evidence is of any value what- 
ever, and it is only of consequence upon the 
question of intent, because it has no bearing 
.except upon the valuations contained in in- 
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voices that were made long prior to the in- 
voices in suit. Prices in New York are of no 
consequence whatever as evidence of market 
value in Basle, except in reference to that 
particular branch of the ease of which I have 
just spoken. 

I charge you in accordance with the ninth 
proposition: "The government does not claim 
that the invoices of the ribbons; under seizure 
are false in any other respect than their 
value in Switzerland, and, therefore, the pro- 
vision of the act of March 3, 1863, which for- 
feits merchandise entered at the custom- 
house by a consignee, on an invoice which 
he thinks false in that particular, does not 
relieve the government from the obligation 
of establishing, to the satisfaction of the jury, 
what was the real worth of the property, in 
the sense of a fair buying and selling value, 
at the time and place of its production. The 
intelligent or unintelligent, the honest or dis- 
honest, opinion which a consignee may en- 
tertain of the real foreign value of the prop- 
erty he enters at the customhouse in behalf 
of its foreign owner, cannot work a forfeiture 
thereof, in the face of countervailing evi- 
dence as to its value abroad." 

The tenth proposition is correct: "If the 
jury find the market value of the ribbons 
under seizure to be set forth in the invoice, 
then it is of no consequence what prices were 
given by Messrs. Frey, Thurneyson & Christ 
to Violb'er, or, twenty days after, to Jones. 
The law of the United States, in this particu- 
lar, takes no cognizance of fictitious prices, 
which, in the opinion of the jury, are differ- 
ent from the fair market value, as deter- 
mined by real transactions of trade and 
business. A foreign manufacturer, sending 
his merchandise to the United States, is en- 
titled to give to strangers or other persons 
whatever prices therefor he pleases, provided 
he places in his customhouse invoices its 
value in the actual markets of the country 
of production." 

I charge you in accordance with the elev- 
enth proposition: "If the jury shall find 
that the invoice prices of the ribbons under 
seizure are as much as they were worth or 
would have brought if offered for sale in the 
markets of Switzerland, at the time of the 
manufacture of the ribbons was complete, 
then it is of no consequence what was the 
actual cost of manufacturing the merchan- 
dise, or what Messrs. Frey, Thurneyson & 
Christ may have told Thomass or his firm 
was its cost, or how the manufacturers ar- 
rived at the prices stated in the invoices." 

I charge you in accordance with the twelfth 
proposition: "The invoices and entries of 
ribbons imported by Messrs. Frey, Thurney- 
son & Christ, prior to the sixteen cases under 
seizure, are not admitted in evidence as show- 
ing or tending to show the market value of 
the said sixteen cases, but are permitted to 
go to the jury solely in relation to the intent 
with which the seized ribbons, now proceed- 
ed against, were undervalued, provided the 



jury shall come to the conclusion that such 
undervaluation exists. The jury must find 
undervaluation of the sixteen cases before 
they can take said prior importations into 
consideration." That is true, and I have al- 
ready so charged you. 

The thirteenth proposition is correct: "The 
invoices and entries of importations prior to 
those of the ribbons now proceeded against 
are not entitled to consideration by the jury 
in respect to the intent with which the in- 
voices under seizure were made up, until the 
jury are satisfied, by evidence in the cause, 
of the actual market value of the ribbons 
contained in the first-named invoices and en- 
tries, at the time and place of their manu- 
facture, and that such invoice valuations were 
knowingly or fraudulently made by Messrs. 
Frey, Thurneyson & Christ at less than said 
fair market value. To entitle the prior in- 
voices to consideration on the question of 
intent, as before mentioned, the jury must 
be as well satisfied that such invoices were 
knowingly undervalued as they must be that 
the invoices now proceeded against were 
knowingly undervalued before they can find 
a verdict for the United States." That is 
true, and I have already so stated. 

I charge you in accordance with the four- 
teenth proposition: "Among the methods of 
ascertaining the true interpretation to be put 
on the letter of Messrs. Frey, Thurneyson & 
Christ to Messrs Lefman, Kiefer & Thomass, 
dated Basle, July 1, 1862, in respect to the 
following prices named therein, to wit: 
No. 1 1% 2 3 4 6 9 12 16 



12% 11% 253^ 30K 40 67 93 1.16 1.5& 
the description of currency referred to in 
such figures, and the general character and 
purpose of the valuations therein, the jury 
are entitled to take into consideration the 
price at which the ribbons contained in the 
invoice, dated July 11, 1862, and in the ac- 
counts sales of June 30, and July 8, 1862, 
were sold in currency or greenbacks, in New 
York, as follows, to wit: 
No. ' 1 l}£ 3 3 4 6 9 12 



UK 16K Bl# 27^ 37^ 57^ 87^ 1.03 
—with sales at auction at very much less 
prices." 

I also charge in accordance with the fif- 
teenth proposition: "In determining the 
actual market value of the ribbons under 
seizure at the time and place of their manu- 
facture, or of the ribbons of prior importa- 
tions, given in evidence in this cause, the 
jury are not entitled to take into considera- 
tion the price at which their owner held or 
holds them for sale, or freely offers them for 
sale, or which he is willing to receive for 
them, if they are sold in the market of New 
York." 

I charge you in accordance with the six- 
teenth proposition: "The witness Thomass 
having sworn on the trial that, for a series 
of years prior to and including the early 
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part of the year 1S66, he had repeatedly 
committed the offence of perjury under the 
law of the United States (Act March 3, 
1825, § 13, 4 Stat. 118), by swearing falsely 
to the truth of invoices produced by him at 
the customhouse, and, having also sworn 
on behalf of the government, on this trial, 
that the, said invoices so produced were false 
as to the market value therein, and that he 
then knew them to be thus false, and the 
last-named testimony of the witness Thomass 
being in direct contradiction in relation to 
the same transaction to the oaths made by 
him at the customhouse, it is not entitled to 
credit, and ought not to be regarded by the 
jury unless supported by other evidence to 
the same point" 

The seventeenth proposition I decline to 
charge: "In respect to the contents of let- 
ters asserted by the witness Thomass to 
have been destroyed, his evidence is unsup- 
ported by any other testimony, and, there- 
fore, ought to be and must be disregarded by 
the jury." That proposition I refuse to 
charge, because it is a matter of fact, and one 
for your consideration solely. 

There is but one other point to which it is 
necessary I should call your attention, and 
that relates to the burden of proof. The law 
on that subject has been the law since the 
year 1709, and was affirmed by the supreme 
court no longer ago than in December, 1865, 
in the Case of Clicquot's Champagne, to 
which I have already referred, where the 
court say: "It is argued that the rule relat- 
ing to probable cause and the onus probandi, 
prescribed in the seventy-first section of the 
act of 1799, is confined to prosecutions under 
that act, and has no application to those un- 
der the act of 1863, which is silent upon the 
subject. It would be a singular result, if in 
a prosecution upon an information contain- 
ing counts upon this and later statutes in 
pari materia, the rule should apply to a part 
of the counts and not to others. The sev- 
entieth and seventy-first sections must be 
construed together. They both look to fu- 
ture and further legislation. In all the 
changes which the revenue laws have under- 
gone, neither has been repealed. The au- 
thority to seize out of the district of the seiz- 
ing officer, and this rule of onus probandi, 
have always been regarded as permanent 
features of the revenue system of the coun- 
try." And they affirm the charge of the dis- 
trict judge, and his refusal to charge as re- 
quested by the claimants in that ease, that 
the burden of proof was not upon the claim- 
ants, but was upon the prosecution. Now, 
the law upon that subject is this— that where 
probable cause is shown for the prosecution 
—and in this case, and in all cases, it is for 
the court to decide whether probable cause 



is shown for the prosecution, and the court 
decides that there is such probable cause by 
throwing the claimants upon their defence, 
as it did in this case— where probable cause 
is shown for the prosecution, the burden of 
proof is thrown upon the claimants to dispel 
the suspicion, and to explain the circum- 
stances which seem to render it probable 
there has been a knowing undervaluation. 
The government in this ease, having estab- 
lished probable cause, it is for the claimants 
to show their innocence, and dispel and clear 
up the suspicion which the government in 
the beginning raised against them. Under 
this rule it is for you to say whether the 
claimants have made out their defence, and 
have shown that these ribbons were invoiced 
at a value as high as their actual market 
value in Basle, at the time they were man- 
ufactured, or that the failure so to invoice 
them was the result of accident or mistake, 
and not of knowledge or intent. The actual 
undervaluation must be found by you as a 
matter of fact in this case, in order to war- 
rant a verdict for the United States. If 
there was no undervaluation, your verdict 
will be for the claimants. If there was an 
undervaluation, you will then proceed to the 
next question which is whether there was 
any knowledge on the part either of the man- 
ufacturers and consignors in Switzerland, or 
of their agent here, who entered the goods 
at the customhouse, that there was such un- 
dervaluation. You must find that fact also 
in favor of the United States, in order to find 
a verdict for the United States; because, it 
may happen in some eases, that there may 
be an undervaluation and yet not a knowing 
undervaluation. You must find that there 
was not only an undervaluation, but a know- 
ing undervaluation, on the part of the con- 
signors or the consignees, before you can 
find in favor of the government; and, if you 
find either that there was not an undervalua- 
tion, or, if there was, that there was no 
knowledge of it, but it was made by accident 
or mistake, and not by design, on the part 
either of the senders of the goods or of their 
consignees here, you will find for the claimants. 
This case being one of so great importance 
to the parties interested, and to the public, 
no apology is needed for the time I have 
occupied in presenting it to you. I have de- 
sired that you should have a full and clear 
view of every question connected with it 
which could possibly come up in the course 
of your discussions, and of the application 
of the evidence to the law, and I now commit 
it to you, satisfied that you will bestow up- 
on its decision the same attention and pa- 
tience which you have manifested througn- 
out the trial. 

The jury found a verdict for the claimants. 
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Case "No. 16,303. 

UNITED STATES v. SIXTEEN HOGS- 
HEADS OF TOBACCO. 

[2 Bond, 137.] i 

District Court, S. D. Ohio. Oct. Term, 1867. 

Forfeitures under Internal Revenue Laws — 

Seizure of Tobacco — Tools, Implements, 

etc. — Fraud — Pleading. 

1. Under section 9 of the act of July 13, 1866 
[14 Stat. 101], in a proceeding against a manu- 
facturer of tobacco, alleging frauds under said 
section, the raw material found, if intended to 
be used for a fraudulent purpose, may be seized, 
and is subject to forfeiture, without reference 
to the place where it is found. 

2. It is not necessary to set forth the facts 
from which the fraudulent intention alleged is 
inferred. It is sufficient that the charge of 
fraud is made in the words of the statute. 

3. But in reference to tools, implements, and 
other personal property, the statute makes it 
necessary, as a ground of forfeiture, that they 
should be found in the place or building, or 
within the yard or inclosure, where they were 
intended to be used; and an article in an in- 
formation, claiming a forfeiture of such prop- 
erty, is defective without such averment. 

4. As there is no such averment in this infor- 
mation, the exception to that part of the fifth 
article, claiming the forfeiture of tools, imple- 
ments, etc., is sustained. 

5. The district attorney is, however, allowed 
to amend said article; but, if not amended, the 
court will order this part of the property seized 
to be restored to the claimants. 

Information of forfeiture. 

R. M. Corwine, U. S. Dist. Atty. 
Stallo & Kittredge, for claimants. 

LEAVITT, District Judge. This is an in- 
formation, filed by the district attorney, 
claiming the forfeiture of sixteen hogsheads 
of tobacco and other property, on five differ- 
ent allegations of fraud set forth in separate 
articles in the information. The claimants 
of the property proceeded against are Meyer- 
man & Kenneweg, extensive dealers in and 
manufacturers of tobacco, in the city of Cin- 
cinnati. They have appeared by counsel, and 
have filed exceptions to the information, 
which present the first question for the con- 
sideration of the court. 

The exceptions are to the fifth article in the 
information, and are based upon the ground 
that the property specified in that article was 
not subject to seizure, and is not liable to for- 
feiture under this information. The claim- 
ants ask, therefore, that this property may 
be released from seizure and restored to their 
possession. The decision of this question 
does not require a special notiee of the other 
articles in the information. All the articles 
are based on section 9 of the revenue statute 
of July 13, 1860. They allege several distinct 
acts of fraud, on the part of the claimants, 
in conducting their establishment as manu- 
facturers of tobacco. It is claimed by the dis- 
trict attorney, that under 1he sweeping opera- 

i [Reported by Lewis. H. Bond, Esq., and here 
reprinted by permission.] 



tion of the section referred to, not only the 
manufactured tobacco, found in the posses- 
sion of the claimants, or within their custody 
or control, but also all raw material, and all 
the tools, implements, furniture, and other 
personal property pertaining to the manufac- 
tory, were infected with fraud and subject 
to seizure and forfeiture. Section 9 is very 
comprehensive in its language. It authorizes 
the seizure and provides for the forfeiture of 
all articles or property, subject to taxation, 
in the possession or custody of the manufac- 
turer, for the purpose of being removed or 
sold, with intent to evade the payment of 
the tax imposed on them, and the collector 
has reason to believe fraud is intended. The 
section also provides, that all raw material 
on hand, intended to be used for a fraudu- 
lent purpose, shall be liable to seizure and 
forfeiture. And then follows a clause, de- 
claring that "all tools, implements, instru- 
ments, and personal property whatever, in 
the place or building, or within any yard or 
inclosure where such articles on which duties 
are imposed as aforesaid, and intended to be 
used in the fraudulent manufacture of such 
raw material, shall be found," shall be for- 
feited. 

As stated before, the exception is to the 
fifth article of the information, so far as it 
claims the forfeiture of the raw material, 
and the tools, implements, and other per- 
sonal property of the claimants. The coun- 
sel for the claimants insist that this article is 
defective, and does not come within the 
terms of section 9 of the statute, in not aver- 
ring that the raw material, tools, etc., were 
found "within any yard or inclosure," as pro- 
vided for in that section. In other words, it 
is claimed that this property, under the 
allegations of the fifth article, was not lia- 
ble to seizure, and no judgment of forfei- 
ture can pass against it. As to the raw ma- 
terial seized, it is clear the exception can 
not be sustained. It is immaterial where it 
was found, or in whose possession, if it be 
alleged it was intended to be fraudulently 
used or disposed of. This is distinctly aver- 
red in the fifth article in the information, and 
is within the words of the statute referred to. 
It is not necessary to set forth the facts from 
which the fraudulent intention alleged is in- 
ferred. It is sufficient that the charge of 
fraud is made in the words of the statute. 
The fact of the fraudulent intent will be a 
matter of inquiry and proof on the hearing. 
But the fifth article, in relation to the tools, 
implements, etc., is clearly defective, in not 
alleging they were found in the place or 
building, or within the yard or inclosure 
where they were intended to be fraudulently 
used. The object of this provision obviously 
was, to prevent the future use of the tools 
and implements for a fraudulent purpose. 
And the statute makes it material, as a 
ground of forfeiture, that they should be 
found on or about the manufactory in refer- 
ence to which the charges of fraud are made. 
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They may, by a fair sale, have passed into 
the possession of a bona fide holder, and may 
be found at a place and under circumstances 
negativing any presumption of their use for 
any fraudulent purpose. It is, therefore, a 
just and reasonable requirement of the stat- 
ute, that to subject them to forfeiture the 
property should have been found on the 
premises of the manufactory- And if this, 
under the statute, is a necessary basis of for- 
feiture, it must be set forth in the informa- 
tion. This exception to the information must 
therefore be sustained. 

But leave will be given to the district at- 
torney to amend the information, by adding 
to the fifth article the necessary averment, 
if it can be so amended, in reference to the 
facts of the case. If not so amended, the 
court has clearly the power to order the res- 
toration of the property in question to the 
claimant; and such an order will be made 
on application for that purpose. 
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UNITED STATES v. SIXTEEN PACK- 
AGES. 

[2 Mason, 48.] i 

Circuit Court, D. Massachusetts. Oct. Term, 
1819. 

Customs Duties— Forfeitures for Ukdervalua- 
tios— "Actual Cost." 

The 66th section of the revenue act of 1799, 
c. 128 [1 Story's Laws, 631; 1 Stat 677, c. 22], 
by the terms "actual cost," means the true and 
real price paid for the goods in case of a bona 
fide sale, and the forfeiture is not inflicted by 
that section, when the goods are invoiced accord- 
ing to such price, on a real bona fide sale, al- 
though the purchase be below the ordinary mar- 
et price. But the terms "aetual cost" do not ap- 
ply to the case of a voluntary gift or convey- 
ance, where the substantial consideration is not 
money, or its eauivalent estimated at a money 
price. Nor do they apply to a case where the 
consideration is partly money and party love 
and affection. 

[Cited in Alfonso v. U. S., Case No. 18S; 
Carroll v. The Leathers, Id. 2,455.] 

[Error to the district court of the United 
States for the district of Massachusetts.] 

Information on the 66th section of the col- 
lection act of 1799, c. 12S [1 Story's Laws, 
631; 1 Stat 677, e. 22], for a forfeiture of 
the goods in question. Upon the issues 
joined in the district court, the jury found 
a verdict for the claimant, on which judg- 
ment was rendered in that court [Case un- 
reported.] A bill of exceptions was taken 
to the charge of the judge, and the present 
writ of error was brought to reverse that 
judgment 

The facts of the case were as follows: In 
the month of August, 1817, the merchandise 
in question was duly entered at the custom 
house in Boston, by Messrs. Whitwell, Bond 
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and Company, on behalf of Thomas Winter- 
bottam, a British subject, to whom the said 
merchandise belonged at the time of its im- 
portation into the United States. At the 
time of the entry of the said merchandise, an 
invoice of the same, bearing date at Hudders- 
field, in England, July 5th, 1817, was exhib- 
ited to the collector, by the said Whitwell, 
Bond and Company, as the true and original 
invoice, by which it appeared that the actual 
cost of the said merchandise, after a deduc- 
tion of certain allowances therein specified 
as having been made to the said Thomas 
Winterbottam, was the sum of £2,293 7s. and 
no more. The said Thomas Winterbottam 
was the son of Benjamin Winterbottam, an 
extensive cloth manufacturer of Hudders- 
field, in England, and it appeared that he had 
purchased these goods of his father, some- 
time in June, 1817. These goods were ap- 
praised by order of the collector, and in con- 
formity with the provisions of the 66th and 
67th sections of the act of congress, of 
March 2, 1799, regulating the collection of 
duties, in consequence of the collector's sus- 
picions that they were not invoiced at their 
true value. Upon this appraisement the val- 
ue of said merchandise was estimated at 
£2,830 2s. 8d. sterling, after a deduction of 
all such charges thereon as in the opinion of 
the appraisers ought to have been deducted. 
The testimony of respectable merchants re- 
siding in Boston, who were importers and 
extensive dealers in cloths of every descrip- 
tion manufactured in England, was pro- 
duced, showing that the prices of some of 
the cloths, as estimated in the said invoice, 
were from twelve and a half to twenty-five 
per cent lower than cloths of the same 
description and quality purchased by them, 
at about the same time, although they pur- 
chased under great advantages; and that 
the cloths in the said invoice were estimated 
at a lower rate than the market price at that 
time, and in that country. It was also testi- 
fied by the same witnesses that the allow- 
ance of five per cent, for measures on some 
of the articles as mentioned in the said in- 
voice, or any allowance whatever for meas- 
ure on articles of that description was a 
circumstance which they had never before 
heard of, and was altogether unusual. It 
was also given in evidence, on the part of the 
United States, that the customary allowance 
at the manufactories in England, for prompt 
pay, on the purchase of goods of the de- 
scription here alluded to, was at the time of 
this purchase, from five to seven and a half 
per cent And none of the witnesses had 
ever known an instance of so large a dis- 
count as ten per cent 

The deposition of Benjamin Winterbottam, 
the father of the importer, was produced, 
stating that the said Benjamin, being a man- 
ufacturer of cloths residing at Saddleworth, 
sold to his son, the claimant, the goods men- 
tioned in the said invoice, in th& month of 
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June, 1817, and that the prices stated in the 
said invoice thereof, before mentioned, were 
the fair and true prices at which the goods 
were sold by him, and that the several dis- 
counts therein stated to have been made by 
the deponent were correct and true, and that 
the prices at which he sold the goods in 
question were higher than he could have 
obtained for them at that time in any market 
in England. It was also stated in the depo- 
sition of one John Kilner, a woollen merchant 
of the said Huddersfield, that he was called 
upon by the claimant and his father to make 
out the said invoice of goods for a foreign 
market, that he did make out the same, and 
at the time he so made it, he was of opinion 
that the prices of some of the goods were 
charged too high, and that he then so stated 
his opinion. The district judge charged the 
jury, that by the words actual cost and real 
cost, as they are employed in the first para- 
graphs of the G6th section of the act of con- 
gress before mentioned, was to be under- 
stood merely the price or sum of money 
which should appear to have been actually 
paid by the importer for the merchandise 
therein referred to at the place of exporta- 
tion, and that though such price should be 
in any case at the place of exportation below 
the ordinary current value, still that the 
goods so purchased and so imported, could not 
be considered liable to the forfeiture provid- 
ed in that section, in case it should appear, 
that the original invoice and entry at the cus- 
tom house here were in conformity with the 
price thus actually paid by the purchaser, 
and the purchase was real and genuine. 
And the judge furthermore delivered his 
opinion to the jury, that in case a father, 
being a manufacturer of cloths in England, 
should make a sale of merchandise to his 
son, and being disposed to shew him some 
indulgence in the bargain, should fix the 
price of the goods so sold at a sum below 
their common and ordinary value, and the 
invoice thereof should be made out and de- 
livered accordingly, and the son should aft- 
erwards bring such goods to the United 
States, and cause their entry with the col- 
lector to be made in conformity with such 
invoice without apprising the collector of the 
indulgence so given in the purchase, this cir- 
cumstance alone would not subject such 
goods to forfeiture under the provisions of 
the 66th section of the act before mention- 
ed: provided the jury should be of opinion 
that such sale was real and genuine, and that 
the deduction from the usual price was not 
for the purpose of giving an advantage in 
the estimation of duties. The said judge 
further gave it as his opinion to the jury, 
that if an importer of merchandise into the 
United States from a foreign port should 
happen to have purchased such merchandise 
at the place of exportation, at auction or 
otherwise, at a price below their ordinary 
value at such place, and receive his invoice 
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accordingly, the entry of such merchandise 
with the collector of a port in the United 
States, in conformity with such invoice, 
would not subject the merchandise to for- 
feiture, under the provisions of the section 
of the act above mentioned, unless from the 
groat difference of price, or some other cir- 
cumstance proved, the jury should infer an 
intent to evade the duties; and that In ease 
they should be satisfied, from the evidence in 
the ease, that the said Thomas Winterbot- 
ram did in reality purchase the goods In 
Question of his father Benjamin, at the prices 
mentioned in the invoice; and if the jury 
should be of opinion that the sale was true 
and bona fide, although these prices might 
be below the rate at which the said Benja- 
min would have been willing to sell them to 
a third person, not thus connected with him, 
and also below the ordinary value at the 
place of exportation; yet, that the subse- 
quent entry of said goods at the custom 
house in Boston, by the said Thomas, in con- 
formity with said invoice, would not subject 
said goods to the forfeiture provided in the 
"before mentioned section of the act of con- 
gress, unless the jury should believe, from 
the circumstances proved in the case, that 
there was a design to evade the duties on the 
goods. 

G. Blake, U. S. Dist. Atty. 
Hubbard & Webster, for claimant. 

STORY, Circuit Justice. It is unnecessary 
to give any opinion as to the exactness or 
regularity of the pleadings in this case, be- 
cause the only errors relied on by the dis- 
trict attorney, are, if at all, to be found in 
the charge of the learned judge of the dis- 
trict court, as it stands in the bill of excep- 
tions. 

The count in the information, which alone 
is material in the present inquiry, is found- 
ed on the G6th section of the revenue act of 
1799, c. 128 [1 Story's Laws, 631; 1 Stat. 677, 
e. 22], which enacts "that if any goods, &c. 
of which entry shall have been made in the 
office of a collector, shall not be invoiced ac- 
cording to the actual cost thereof at the 
place of exportation, with design to evade 
the duties thereupon, or any part thereof, all 
such goods, &e. or the value thereof, to be 
recovered of the person making the entry, 
shall be forfeited." The section then pro- 
ceeds to provide fof a valuation to be made 
of any goods, which the collector shall sus- 
pect not to be invoiced at a sum equal to 
that for which they have been usually sold 
in the plaee or country from which they 
were imported, according to which valuation 
the duties are to be paid or secured; with a 
proviso that such valuation shall not, in case 
of a prosecution for the forfeiture under the 
first clause, exclude at the trial other proof 
of the actual and real cost of the goods at 
the place of exportation. 
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The 36tli section of the same act requires 
the owners and consignees of imported goods 
to make an entry thereof at the custom house, 
specifying, among other things, the prime cost 
.and charges thereof; and at the same time to 
produce the original invoices of the same 
goods; and further to make oath that the en- 
try contains a just and true account of the 
cost of the goods, including all charges, and 
that the invoices are true and genuine. The 
Gist section of the same act declares that the 
ad valorem rates of duties on imported goods 
shall be estimated by adding twenty per cent, 
to the actual cost, if imported from the Cape 
of Good Hope, or any place beyond the same; 
and by adding ten per cent, to the actual cost, 
if imported from any other place, including 
all charges; commissions, outside packages 
aDd insurance only excepted. 

It is apparent that the terms "actual cost," 
"real cost," and "prime cost," used in these 
sections, are phrases of equivalent import, and 
mean the true and real price paid for the 
goods upon a genuine bona fide purchase. 
The language is wholly inapplicable to any 
case of a gift or voluntary conveyam 
where any thing but money, or its equivalent, 
mingles substantially in the consideration. In 
such cases there is no pretence to say that any 
specific price is paid as the whole estimated 
value or actual cost of the goods; and the sec- 
tions apply, in terms only, to sales where 
there is a real invoice price charged and ac- 
counted for between the parties. For a like 
reason cases of barter of goods for goods, or 
gcods for services, or goods for lands, where 
no specific value in money is fixed in the pur- 
chase, are without the purview of these sec- 
tions, and are to be regulated by the other 
provisions of the act But if in point of fact 
the sale be real and genuine, and the invoice 
exhibit what was the true and entire consider- 
ation, which passed between the parties on 
such sale, it is immaterial, so far as respects 
the forfeiture inflicted by the 66th section, 
whether the purchase be at a public or private 
sale, or whether the price fall below the ordi- 
nary current value or not All that this sec- 
tion requires is that the invoice should contain 
a true statement of the actual cost of the 
goods in a case of a bona fide purchase; and 
the forfeiture does not and cannot attach, un- 
less the goods are not invoiced according to 
that actual cost, with design to evade the pay- 
ment of the proper duties. The forfeiture 
therefore stands upon the ground of meditated 
fraud; and was not meant to be applied to 
cases of innocent mistake, or unintentional er- 
ror. If indeed the goods be invoiced greatly 
below the ordinary price, it affords a very 
strong presumption, that the sale is not genu- 
ine, but is infected with fraud in its very con- 
coction; and cases may easily be imagined 
•In which this presumption would be so very 
urgent that it would justly outweigh all posi- 
tive testimony and be conclusive on the party. 
Between such cases however and slight deduc- 



tions from the ordinary price there are many 
shades of distinction, which would east more 
or less darkness on the presumption, and it is 
not difficult to reach a point at which it would 
wholly vanish. The presumption in all these 
cases is but a. presumption of fact, of which 
the jury are to judge and to give their verdict 
accordingly. 

And there is the soundest reason and justice 
in the law as thus interpreted; for it requires 
the party to swear to the actual cost; and if 
he has purchased somewhat below the ordi- 
nary price,' he cannot, in foro conscientiae, be 
justified in making oath to a higher invoice. 
It would not be the true original price and in- 
voice. The law demands of him entire good 
faith, and does not mean to ensnare him to his 
ruin by disclosing the real bargain. If the 
price however be below the usual price, the 
collector has a right to have the goods ap- 
praised; and the duties paid according to such 
appraisement. But it is not a necessary con- 
sequepee,-'ir"such appraisement exceed the in- 
voice price, that the goods are forfeited. The 

!t expressly provides otherwise; and if it did 
not, the same must have been the correct ju- 
dicial interpretation. Two facts must concur 
to produce a forfeiture; first that the goods 
are not invoiced according to the actual cost: 
secondly, that this is done with a design to 
evade the payment of the regular duties. 

If "with these principles in view we examine 
the charge of the learned judge of the district 
court, it will not be found difficult to vindi- 
cate its entire correctness. The first point in 
that charge, containing an exposition of the 
words "actual cost" and "real cost," in the 
66 th section, has been already sufficiently con- 
sidered. The next clause puts the case of a 
sale by a manufacturer to his son, as to which 
the learned judge declares that if the sale be 
real and genuine, and the father, on such sale, 
with a view to a parental indulgence to his 
son in the bargain, sell to him at a price be- 
low the ordinary value of the goods, and such 
deduction in price is not with intent to evade 
the payment of duties, and the goods are in- 
voiced at the price, and entered according to 
the "invoice at the custom house, the circum- 
stance of such a sale would not alone subject 
the goods to forfeiture. In order to bring this 
declaration to a legal test, we must examine 
it with all its limitations. In the first place 
there must be a real and genuine sale between 
the father and the son. This of course ex- 
cludes the case, where the consideration is 
substantially in part money, and in part love 
and affection; or where the case is in whole 
or in part a gift. As for instance where the 
father transfers goods to the son for fifty per 
cent, below their ordinary market value, with 
the intent of making a present of the other 
half price. There is no pretence to say that 
this is a genuine sale, or that an invoice at 
such a diminished price could be the "actual 
cost," in the proper sense of those terms as 
used in the act It would seem hardly possi* 
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tile, if such an invoice were produced at the 
custom house, and the goods entered thereby, 
that a jury should hesitate to pronounce that 
it was a fraud upon the law. But there is a 
wide distinction between such a case, and the 
case, where a father, with a view to favor his 
son, and not to drive a hard bargain with him, 
makes a small deduction from his ordinary 
prices, for in such a case the transaction is in 
substance a sale. It will not do to say that 
all the motives which lead to a sale at a di- 
minished price are to be nicely weighed, and 
that if other considerations than money or its 
equivalent, in however minute a degree, min- 
gle in these motives, the ease is to be stripped 
of its character as a sale; we must look to the 
substance of the transaction and see, not 
whether favor, friendship or kindness, in small 
portions, mingled in it, but whether there was 
in fact in the contemplation of the parties, a 
gift, or a sale, or a mixture of "both, resulting 
from considerations partly pecuniary and 
partly of love and affection. In the next 
place, the learned judge limits his remarks by 
adding that the diminution in price (and of 
course the statement of it in the invoice) must 
not be "for the purpose of giving an advan- 
tage in the estimation of duties;"' that is, in 
the language of the 66th section, not with a 
design to evade the payment of the duties. 
And certainly if there be not such a design, 
the forfeiture cannot arise under the terms of 
the act. There is therefore no error in law 
in this part of the charge. Without doubt a 
transaction of this kind between father and 
son, where the invoice prices are below the 
ordinary prices, is open to suspicion; and if 
the reduction from the ordinary prices be 
very considerable, the suspicion must neces- 
sarily be inflamed to a high degree. And a 
jury would be well justified, under such cir- 
cumstances, in requiring the most plenary 
proof of the purest evidence, before they 
should place confidence in the transaction as 
a real sale, or acquit the party of an intent to 
evade the law. But after all it is but a ques- 
tion of fact, and no court can pronounce what 
deduction per se is, of itself, conclusive evi- 
dence of fraud. 

The next case, put by the learned judge, of 
a purchase at auction, is certainly far less 
strong than that already considered; and I 
am yet to learn how in the case of a real pur- 
chase at auction, where a genuine correspond- 
ent invoice is used without any intent to evade 
the payment of duties, it is possible to con- 
tend with success for a forfeiture under the 
act. If it be, then it must be upon the ground 
that sales at auction are ipso facto fraudulent; 
or that the disclosure of the truth and inno- 
cence of a bona fide purchase is forbidden by 
the law. Consequences s6 absurd cannot be 
justly deduced from any fair construction of 
the statute. 

The next and last point stated by the dis- 
trict judge in his charge is merely an applica- 
tion to the present case of the principles which 



he had already illustrated. If those princi- 
ples were correct, then there is no error in the 
application; and after what has been said, it 
is scarcely necessary to add, that in the judg- 
ment of this eourt, there is nothing in this 
charge on which to hang a reasonable doubt. 
Whether, under the circumstances of this case, 
the jury might not have been well warranted 
in coming to a different verdict, is no part of 
our duty to consider. Let the judgment be 
affirmed. Judgment affirmed. 



Case No. 16,304. 

UNITED STATES v. SIX THOUSAND 

TWO HUNDRED AND FIFTY 

CIGARS. 

[11 Int Rev. Rec. 11.] 

District Court, D. Louisiana. 1869. 

Forfeitures uxder Internal Revenue Laws — 
— Payments to Informers. 

In this, a case of seizure under the in- 
ternal revenue, the judge ordered the prop- 
erty to be condemned. Harroll Wright in- 
tervened, claiming, as informer, one-half 
of the proceeds of forfeiture under the laws 
of congress. It appearing by the testimony 
of Collector Stockdale that the informer's 
claim was just, he was granted the frac- 
tion asked for. 



Case No. 16,305. 

UNITED STATES v. SIXTY 5-8 CARATS 
BRILLIANTS. 

[10 Blatchf. 221.] i 

Circuit Court, S. D. New York. Nov. 25, 1872. 

Error to District Court — Questions Review- 
able — Decisions of Fact and Law. 

1. After the condemnation of property, in the 
district court, as forfeited to the United States,, 
for a violation of the customs laws, W. and E„ 
each claimed a share as informer. That court 
adjudged that neither was informer, but award- 
ed a share to W., as seizing oflicer, under sec- 
tion 1 of the act of March 2, 1867 (14 Stat. 
546). E. then sued out a writ of error from this 
court. Held that, on such writ, the decision of 
the district court that, as matter of fact, E. 
was not the first informer, could not be re- 
viewed. 

2. It was not an error in law for the district 
court to so decide, although the commissioner 
who, by order of that court, took the proofs, re- 
ported them with his opinion in favor of E. 

3. A writ of error to the district court brings 
to the consideration of this court questions of 
law only. 

[Error to the district eourt of the United 
States for the Southern district of New 
York.] 

Theodore N. Melvin, for Esmond. 

William Stanley, for Whitely. 

WOODRUFF, Circuit Judge. The prop- 
erty proceeded against was seized by the 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.], 
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tifficers of the United States, and, on infor- 
mation filed, was condemned, in the district 
court, as forfeited, because it was introduc- 
ed into this country without the payment of 
duty. [Case unreported.] After condemna- 
tion, H. 0. Whitely and F..S. Esmond each 
applied to the district court for an order 
adjudging Mm to be the informer entitled to 
share in the proceeds of the condemnation. 
Act March 2, 1867; 14 Stat 54G, § 1. The 
district court, on a contest between the two 
claimants, decided and adjudged that neith- 
er of them was the first informer, nor en- 
titled, as such, to share in the proceeds, and, 
there being no other claimant, the court de- 
cided that H. 0. Whitely, as seizing officer, 
was entitled to share in the proceeds. 
Thereupon, a writ of error was procured 
and allowed, for the purpose of correcting 
what the said Esmond alleges to be error 
in the said order, to his prejudice. 

Without considering the objection that no 
writ of error will lie for the correction of a 
proceeding of this kind, or the objection 
that, if it will lie, it is not in proper form, 
it must suffice to say, that a writ of error 
brings to the consideration of this court 
questions of law only. The complaint here 
is, that, upon questions of fact, strenuously 
contested, and in relation to which there 
was conflict of testimony, the district court 
came to an erroneous conclusion. It is quite 
immaterial to this party alleging error, 
whether the decision that Whitely was not 
the first informer was correct or not; and, 
if Esmond was not the first informer, then 
it is immaterial to him whether Whitely 
was or was not entitled as seizing officer. 
Esmond, in either case, is not aggrieved by 
the decision or adjudication. If he was not 
the first informer, he has no possible inter- 
est in the matter, and is not aggrieved. The 
district court found, as a fact, upon the evi- 
dence, that Esmond was not the first in- 
former. That finding of fact is not the 
subject of review by writ of error, when the 
record does not show that any rules of law 
were violated, or any erroneous construction 
of the statute was applied to the facts prov- 
ed. 

The circumstance, that the proofs were, 
by order of the court, taken before a com- 
missioner, and were reported with his opin- 
ion in favor of Esmond, does not affect this 
question. The district court was not bound, 
by law, to adopt the opinion of the com- 
missioner as conclusive. It had power to, 
and did, look into the conflicting proofs re- 
ported by the commissioner, and, on find- 
ing, as a fact, that Esmond was not the 
first informer, made an adjudication, which, 
upon that finding, was a necessary legal re- 
sult, namely, that he was not entitled to 
share in the proceeds of the forfeited prop- 
erty. I find no error of law which calls for 
any reversal of the order. Let it be affirm- 
ed. 



Case No. 16,305a. 

UNITED STATES v. SIXTY-FIVE PACK- 
AGES OP GLASS. 

[Betts, Scr. Bk. 23.] 

District Court, S. D. New York. 1838. 

Customs Duties— Forfeiture of Goons fou False 
Entry — Burden of Proof— Prin- 
cipal and Agent. 

[1. In a proceeding to forfeit goods because 
of fraudulent undervaluation, the fact that they 
were invoiced and entered at only about one- 
half the invoice price of like goods purchased 
by other importers at the same time and im- 
ported by the same vessel, justifies the customs 
officials in making the seizure, and puts the bur- 
den on the claimants to substantiate the in- 
voice by clear proofs, admissible under the or- 
dinary rules of evidence.] 

[2. Where an importer purchases goods 
through an agent in Europe, and the agent, 
though having a lien for advances, surrenders 
the goods to the importer for much less than 
the purchase price, because the latter is unable 
to pay more, the sum for which they are thus 
surrendered is not the proper invoice price, 
but the invoice should be at the original piice 
at which the agent purchased the goods.] 

[3. But, if the agent violated his authority 
in purchasing the goods, and thereby made 
them his own, the importer would have a right 
to purchase them from the agent as owner; 
and, if he obtained them at a reduced price, 
this would be the price at which they should be 
invoiced and entered, although much below the 
prevailing price of like goods.] 

This was a suit for the forfeiture of 65 
packages of glass, imported by the claimants 
in October, 1838, and alleged to have been 
entered at the custom house below their cost, 
in order to defraud the revenue. 

In opening the case to the jury, the dis- 
trict attorney, Mr. Butler, said: It is sup- 
posed by some of those persons who take 
it upon themselves to enlighten public courts 
and juries, that eases of this kind are to be 
regarded as mere controversies between the 
custom house and the importer, and that if 
the latter can prove he committed no fraud, 
and the jury find for him, it seems some per- 
sons think that the custom house officer is 
subject to reproach. This is inconsistent 
with 'the very first principles of public liberty. 
An act of congress has imposed certain duties 
and established various regulations for the 
protection not only of the manufacturer, but 
also of the honest merchant. And when these 
regulations are carried into effect, in good 
faith, by public officers, and that they, act- 
ing on their oaths, consider that goods have 
been entered far below the cost at which they 
could be imported, and far below the ordi- 
nary cost of articles of that description, in 
such case, the collector, as a faithful public 
officer, has no more right to let those goods 
pass, without a judicial procedure, than he 
would have to remit one-half the duty to any 
person he chose, at the expense of the gov- 
ernment and the honest merchant. The goods 
were entered at 8,665 francs, and entered by 
the claimants as owners, in which case they 
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were bound to enter the goods at the price 
they cost where they were purchased. On 
being examined at the custom house, the ar- 
ticles appeared to have been entered so much 
below the ordinary price of such goods, so 
much lower than goods which were imported 
in the same vessel, that the collector seized 
them and had them appraised, and several 
dealers in the article appraised these goods 
at 16,753 francs, being nearly 100 per cent, 
more than the price at which they were en- 
tered. This was the case for the United 
States. 

Mr. Cutting opened the case for the claim- 
ants, and said: The district attorney has 
made observations of rather a singular char- 
acter for the opening of such a case as this, 
in relation to which I shall make one or two 
remarks. The learned gentleman wishes 
you to believe that a great deal of odium or 
reproach has been cast on the custom house 
officers, and that you ought not, by your ver- 
dict, make that odium greater than it is. I 
came not here to east odium on any person, 
but I came here to protect the character of 
respectable men, and I ask you, gentlemen 
of the jury, if you are bound to protect the 
custom house officers, are you not at least 
equally bound to protect an honest mdrchant 
from the imputation of perjury? "Whether 
odium exists in relation to the custom house, 
I will not say, but I will say that when the 
whole public once form an opinion, siich opin- 
ion is generally correct, and, if odium does 
exist, I must necessarily come to the con- 
elusion that there was good cause for it. Mr. 
Hoyt may rest assured that if he acts fairly 
and correctly he will be fully sustained by 
the public, but if he prosecutes merchants, 
locks up their goods, puts them to unneces- 
sary cost, trouble, and inconvenience, and 
drags them before a court and jury, and does 
it too often, public odium will most certainly 
and deservedly attach to him. 

Mr. Cutting then stated that, notwithstand- 
ing the goods had been invoiced and entered 
at a price so much below the ordinary cost 
of such goods, it was nevertheless the actual 
price .which the claimants paid for them. 
And in order to account for the articles hav- 
ing been purchased so low, it was stated that 
in the spring of 1837 the claimants sent an 
order to the house of Allamand, Freres & 
Herseut, of Paris, with whom the claimants 
had considerable dealings, to procure the ar- 
ticles in question, and forward them to this 
city, and that Allamand & Co. so far acted 
on this order as to procure the articles from 
Launay, Hauton & Co., glass manufacturers 
at Paris, who agreed to execute the order for 
14,238 francs. In consequence of the then 
commercial embarrassments in this city, and 
also a considerable debt being due them by 
Morlot & Co., Allamand & Co. did not forward 
the goods, and retained them in their own 
possession. In September, 1838, R. Morlot 
was in Paris to settle the affairs of his house 



with Allamand & Co., who had the glass 
then in their possession, and who sold it to 
Morlot for 8,565 francs. Of the reduction 
thus made by Allamand & Co. from what the 
goods cost them they were allowed ten per 
cent by the manufacturers, who deducted so 
much from the price, because they had not 
delivered the goods to Allamand & Co. in due 
time, and the remaining loss of 4 and 5,000 
francs Allamand & Co. thought proper to 
submit to, in order not to have the goods 
lying on their hands, and therefore sold it 
to Morlot & Co. for 8,655 francs, being the 
price at which it was entered at this custom 
house. 

In support of these allegations, the deposi- 
tion of Allamand, taken at Paris, was read, 
and in this deposition he swore that his 
house sold Morlot the glass in question at 
the price at which it was entered at the cus- 
tom house in JS T ew York, and that they did 
so as they had a large quantity of glass on 
hand. A deposition made by one of the firm 
of Launay & Co., the persons who manufac- 
tured the glass, was also read, which stated 
they were to have been paid 14,236 francs for 
the glass, but owing to peculiar circumstances 
they had taken 12,865 francs for it from 
Allamand & Co. 

This was the case for the defendant. There 
was no evidence to show the exact time when 
Morlot & Co. ordered the glass from Alla- 
mand & Co., but the latter did not receive 
the glass now in question from the manu- 
facturer until August, 1838, only a few weeks 
before they sold it to Morlot & Co. 

BETTS. District Judge (charging jury). 
The issues upon the information are: (1) 
Whether the packages were made up with 
intent by a false valuation to evade and de- 
fraud the revenue, in this: that the goods, 
&c, cost the importer thereof a higher price 
than the prices set forth in the entry thereof 
at the custom ' house. (2) Whether the in- 
voice was made up with intent, by a false 
valuation to evade and defraud the revenue, 
in this: that the goods, &c, were charged at 
a less price than they actually cost the Im- 
porter thereof. (3) Whether the entry was 
made up with intent by a false valuation to 
evade and defraud the revenue, in this: that 
the goods were charged in the entry at a 
less price than they actually cost ,the im- 
porter. 

The United States having given proof suffi- 
cient in the first instance to show that the in- 
voice in this case was made up at a great 
undervaluation of the goods, and that under- 
valuation being so great as to well justify the 
jury in inferring that it was made with in- 
tent to evade the payment of duties which 
would have been chargeable on the market 
value, the claimants are put in a situation 
where they are required by the law to prove 
that they purchased the goods at the prices 
charged. The law subjects articles of this 
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description to an impost calculated upon their 
market value at the place where purchased; 
but the cost on a bona fide purchase is re- 
garded as the true market value, and if the 
claimants establish by satisfactory evidence 
that the goods are invoiced at the actual pur- 
chase price, they will rescue them from seiz- 
ure, however much such price paid may be 
below the current or standard value of the 
commodity in the foreign market. The rea- 
sonableness of the rule calling from the im- 
porter proofs to support his invoice is clearly 
illustrated by the evidence in this cause; for 
other goods of the same description purchased 
for cash by merchants here of the same house 
in Taris, and imported in the same vessel 
with thuse now under seizure, cost nearly 100 
per cent, more than these are charged. The 
government, by permitting an invoice so cir- 
cumstanced to pass unquestioned, would not 
merely accept of half less duties from one 
merchant than is exacted from another under 
precisely like circumstances, and thus give 
one an unreasonable advantage over the other 
In the home market, but would also promote 
endeavors in others to escape burdens which 
should be fair and equal to all. When claim- 
ants are put to proof on a charge like the 
present, the law gives this attitude to the 
case, that they are to substantiate the variety 
of the invoice by affirmed and clear proofs, 
admissible under the ordinary rules of evi- 
dence. 

In this point of view, the affidavit of the 
claimants, attached to the entry, is of no 
avail and cannot be regarded as making evi- 
dence either directly or indirectly. It has no 
relevancy to the issue on trial, further than 
as a declaration of theirs which may be used 
as evidence against them, and was thus in- 
troduced by the United States to show that 
they imported and entered the goods as pur- 
chasers. The argument, that the jury must 
find that Mr. Morlot committed perjury, if 
they decide against his claim as purchaser of 
Allamand, is aside of the point on trial. The 
jury can have only regard to and weigh the 
legal evidence the claimants produce to sup- 
port their claim, and their affidavit can have 
no more influence in considering this question 
than their mere assertions, without oath, 
could. It is not, therefore, in any sense, a 
question now to be investigated and decided, 
whether this oath is wilfully false or not. 

The allegation on the part of the claimants 
is, that the goods were bought of the house 
of Allamand & Co., and the testimony of per- 
sons connected with the house is offered to 
establish the allegation. If there was noth- 
ing more in the case than the single transac- 
tion between the claimants and that house, 
of September 6th, upon which the goods were 
transferred to them, the jury would probably 
feel no hesitation in declaring it an actual pur- 
chase, and upon the terms stated; that is, if 
they give full credit to the testimony of Mr. 
Allamand. But proofs have been offered ly 
the United States with a view to show that 



the goods at the time were really the property 
of the claimants, and had become such on the 
antecedent purchase of them made by Alla- 
mand & Co. This branch of the case is the 
only one giving complexity or difficulty to the 
subject. 

It is for the jury to ascertain the facts upon 
a careful survey of the whole testimony. The 
court is only to state the law as applicable 
to the facts. The proposition of facts ad- 
vanced by the respective parties are these: 
The United States insist that Allamand & Co. 
made the purchase of these goods of Launay 
& Co. in the character of factors or agents 
of the claimants, and that the price paid Dy 
the factors was the actual cost at which the 
goods should have been invoiced. The claim- 
ants insist that Allamand & Co. did not pur- 
sue the authority given them in making the 
purchase, and that therefore the gooas be- 
came their own property; that, Allamand & 
Co. holding the goods as their own, the 
claimants had a right to deal with them for 
the purchase, and that the sum actually paid 
on such transaction was the cost price to the 
claimants, at a bona fide purchase, and that 
such price was the sum stated in the invoice. 
If the jury find that Allamand & Co. acted 
within their authority in making the purchase 
in behalf of the claimants, then, as between 
them, that was the purchase of the claimants; 
the goods became theirs, and their factors 
could compel them to pay the price agreed. 
The property was theirs in law, but still the 
factors might have the right to detain the 
goods until their advances or liabilities in the 
purchase were discharged. Still, though sub 
jeet to a lien in this behalf, the goods could 
be regarded In law as purchased by the 
claimants and their property. If tne jury 
further find that the property being so situ- 
ated, was delivered over to the claimants 
upon a composition of the debt, the factors to 
receive so much as the principals were able 
to pay, this new arrangement as to payment 
would not vary the relationship of the parties, 
in respect to the property; it would be no 
new sale, the actual price, in contemplation 
of the law, being that agreed to by the factors 
on the original purchase, although the sum 
tney ultimately collected and consented to re- 
ceive -of their principals in discharge of the 
debt was greatly less. In such case the goods 
ought to have been invoiced at tnat purchase 
price, and putting them down at the compo- 
sition sum would be a false valuation, which 
may subject them to forfeiture. If uie jury 
find that Allamand & Co. did not pursue the 
authority given them by the claimants In 
making the purchase of Launay & Co. by an 
unreasonable delay or postponement of it or 
otherwise, or if it be found that upon any 
facts subsequently occurring, the house of Al- 
lamand & Co. made this property their own. 
and had no legal right to compel the claim- 
ants to receive it, then, in law, the claimants 
could deal with them for a purchase on the 
same footing as with any other strangers. 
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and buying of them under such circumstances 
may be regarded an original purchase. In 
such case, the sum paid by the claimants 
would be the actual cost price; the sum so 
paid must be distinctly priced by the clerk. 
Xumerous facts and circumstances resulting 
from the testimony at large have been ad- 
duced by the counsel for the respective par- 
ties, conducing to support the one or the other 
of these propositions of fact, all of which are 
entitled to the careful consideration of the jury. 
These goods are subject to forfeiture if the 
purchase from Launay & Co. was the true 
cost price, in respect to the claimants <al- 
though in the end they actually paid much 
less for them), and the invoice was made up 
at the lower price with a view to the rate of 
duties which goods should pay here. They 
are entitled to acquittal, if the transaction of 
September 6th with Allamand & Co. was the 
original purchase of the goods. Allamand & 
Co. selling as absolute owners, and the claim- 
ants buying, as having a free election to take 
the goods or not, without respect to their abil- 
ity to fulfil any legal obligations subsisting 
between them and Allamand & Co. in regard 
to the goods. 



Case No. 16,306. 

UNITED STATES v. SIXTY-FOUR BAR- 
RELS DISTILLED SPIRITS. 

[3 Cliff. 308.] i 

Circuit Court, D. Massachusetts. Oct. Term, 
1870. 

Forfeitures under Internal Revenue Laws — 
Innocent Purchasers — Distilled Spirits — 
Divestiture of Title— Construction of Stat- 
utes. 

1. A purchaser of distilled spirits, ignorant 
at the time of the purchase that the spirits 
had been, fraudulently removed from a bonded 
warehouse, or that the tax imposed thereon 
had not been paid, acquires his title only by 
such purchase, and if the property in the 
spirits claimed by the vendor had been ab- 
solutely forfeited to the United States before 
the sale, then the vendee can acquire no title; 
but where the verdict of the jury had establish- 
ed the fact of the innocence of the purchaser 
and claimant, the question is whether the goods 
had been forfeited to the United States before 
the contract of sale. The liability of the 
goods to forfeiture in such case must be de- 
duced from the ac*s of the first owner and sell- 
er alone. 

2. Forfeitures made absolute by statute re- 
late back to the time of the commission of the 
wrongful acts prohibited by statute, and the 
title vests immediately in the government on 
the commission of the wrongful acts. 

3. But where there is more than one remedy 
provided by statute, and the government has 
an election to proceed for the forfeiture or in 
some other way not involving a forfeiture, the 
title to the property does not vest in the United 
States prior to the seizure or performance of 
some act which amounts to such election. 

4. Congress has the power to decide in what 
event a divestiture of title shall take place, and 

i [Reported by William Henry Clifford. Esq., 
and here reprinted by permission.] 



where the act declares without any election of 
remedies that forfeiture shall take place upon 
the commission of the wrongful act, the court 
must carry the provision into effect, even 
against innocent purchasers, where the title is 
consummated by seizure, suit, judgment, and 
condemnation. 

5. Where the language is doubtful, resort 
must be had to the ordinary rules of con- 
struction, and the rules of the common law ap- 
plicable to the subject of forfeiture. 

6. The title of the wrong-doer remains un- 
affected by his wrongful acts until suit, seizure, 
and judgment or decree, but where the act of 
congress so provides, and there is no election 
of remedies, the judgment or decree divests his 
title from the date of the wrongful acts. 

7. Section 45 of the act of July 13, 1866 [14 
Stat. 163], provides that "all distilled spirits 
found elsewhere than in a bonded warehouse, 
not having been removed from such warehouse 
according to law, and the tax imposed by law 
on the same not having been paid, shall be for- 
feited to the United States, or may immedi- 
ately upon discovery be seized, and after the 
assessment of the tax thereon be sold by the 
collector for the tax and expenses of seizure 
and sale." Held, that under this statute the 
judgment or decree only relates back to the 
date of the seizure, and does not overreach the 
title of an innocent purchaser acquired subse- 
quent to the date of the wrongful acts and 
before the seizure. 

[Error to the district court of the United 
States for the district of Massachusetts.] 

Provision is made by section 45 of the act 
of July 13, 1866, that "all distilled spirits 
found elsewhere than in a bonded warehouse, 
not having been removed from such ware- 
house according to law, and the tax imposed 
by law on the same not having been paid, 
shall be forfeited to the United States, or 
may immediately upon discovery be seized, 
and after the assessment of the tax thereon 
be sold by the collector for the tax and ex- 
penses of seizure and sale." 14 Stat. 163. 
Pursuant to that enactment, the libellant al- 
leged, in the first count of the information, 
that the internal-revenue collector for the 
third collection district in this state on April 
26, 1867, did, at Boston, in this judicial dis- 
trict, seize on land, as forfeited to the United 
States, sixty-four barrels of distilled spirits 
found on the 28th of April in the same year 
in a certain store and building therein de- 
scribed. And the libellant further alleged that 
the goods so seized were distilled spirits; that 
they had been manufactured in the United 
States since January 1, 1865; that an in- 
ternal-revenue tax was, and since the goods 
were so manufactured had been, by law im- 
posed on the same; that the goods so seized 
in the store and building aforesaid were 
found elsewhere than in a bonded warehouse; 
that they had not been removed from any 
bonded warehouse according to law; and 
that the tax so imposed by law on the same 
had not been paid, nor any part of the same, 
when the goods were so found and seized. 

Two other counts were also contained in 
the information, founded on another pro- 
vision enacted by congress (14 Stat. Ill; 13 
Stat. 240). This provision reads as follows: 
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That goods on which taxes are imposed by 
law if "found in the possession or custody or 
within the control of any person or persons 
for the purpose of being sold or removed by 
such person or persons in fraud of the in- 
ternal-revenue laws, or with (the) design to 
avoid (the) payment of said taxes, may be 
seized by the collector, . . . and the same 
shall be forfeited to the United States." 
When the information was filed it contained 
four counts, but the fourth was discontinued, 
and a new one was filed in its place by leave 
of court, which was the fourth count in the 
series as at present numbered. 

Omitting unimportant words, the last three 
counts alleged in substance and effect, that 
the goods in question were distilled spirits 
manufactured in the United States; that on 
the day and year aforesaid they were found 
by the said collector in the store and building 
aforesaid; that the goods were then and 
there within the control of the claimant 
[John E. Cassidy] for the purpose then and 
there entertained by him, of being sold and 
removed in fraud of the internal-revenue 
laws of the United States, and with the de- 
sign of avoiding the payment of the taxes im- 
posed on the same, which then and there re- 
mained due and wholly unpaid. 

Monition was duly issued and served,- and 
the claimant appeared, and alleged, in due 
form, that he, at the time of the seizure, was 
and still was the lawful and sole owner and 
proprietor of the goods seized, of which he 
offered due proof. Two pleas were subse- 
quently pleaded by the claimant: (1) That 
the goods in question did not, nor did any 
part thereof, become forfeited to the United 
States in manner and form as in said in- 
formation was alleged. (2) That the sixty- 
four barrels of distilled spirits did not be- 
come forfeited, as alleged, because the same 
after their manufacture had been in a bond- 
ed warehouse, and that the same had been 
removed from that depository in due form of 
law; that after the same were so removed 
from the bonded warehouse, they were recti- 
fied and inspected by a government inspector, 
and were duly marked as required by law; 
and that the same were subsequently offered 
for sale in open market; and that he, with- 
out any knowledge, information, or belief 
that the same were not properly and right- 
fully so offered for sale, or that there was 
any tax due and unpaid to the United States 
upon the same, bought the said sixty-four 
barrels of distilled spirits and paid for the 
same their full, just, and marketable value; 
all of which, as he alleged, he was ready to 
verify. Issue was joined upon the first plea, 
and to the second the libellant filed a general 
replication, affirming that all the allegations 
of the information were true, and tendering 
an issue which was duly joined by the claim- 
ant Both pleas therefore terminated in is- 
sues of fact, and the jury under the instruc- 
tion of the court returned a verdict for the 
claimant. [Case unreported.] Exceptions 



were tendered by the district attorney, and 
the same were duly allowed and sealed, and 
the questions examined and decided were 
those saved in the bill of exceptions, and 
brought into the court by the writ of error 
sued out by the United States. 

Evidence was introduced tending to show 
that several hundred barrels of distilled spir- 
its manufactured within the United States 
were deposited in certain bonded warehouses 
in the third internal-revenue collection dis- 
trict in this state; that a tax was imposed 
on the same under the internal-revenue laws 
of the United States which had not been 
paid; that the same were withdrawn from 
that depository upon application made in due 
form to the collector of that collection dis- 
trict, the applicants giving bonds in due form 
for the alleged purpose, in certain cases that 
the spirits were withdrawn for rectification, 
and in other cases that the spirits were with- 
drawn for the purpose of transportation to 
some port or place in another state, and for 
exportation from thence to some foreign 
country. None of the applications, however, 
were made by the claimant, nor did he exe- 
cute any of the bonds or cause them to be ex- 
ecuted, but the bonds were accepted by the 
collector, and he granted permits in due 
form, as in case of withdrawal for rectifica- 
tion or for transportation to another state. 
All of the bonds were false and fraudulent, 
and none of the spirits were ever returned as 
stipulated, nor were the same or any part 
thereof ever transported to another state or 
to any foreign country. On the contrary, 
the spirits were removed and sold for con- 
sumption within the United States, and bar- 
rels filled with water were attempted to be 
transported in their place, and all the spirits 
were consumed in this country without pay- 
ing the taxes, in violation of the internal- 
revenue laws passed by congress. Such of 
the spirits as were in controversy in this 
case were found by the collector in the store 
and building described in the information. 
They were in the actual possession of other 
parties, but the bill of exceptions showed 
that they had been placed there by the direc- 
tion of the claimant, were under his control, 
and were intended to be sold and removed, 
and that the building was neither a bonded 
warehouse nor a distillery. Some evidence 
was also introduced tending to show that the 
spirits in question were a portion of the spir- 
its fraudulently withdrawn from the bond- 
ed warehouses as aforesaid, and that the 
claimant received the same from one of the 
persons who executed the false and fraudu- 
lent bonds, or procured them to be executed, 
and that the claimant not only knew that the 
spirits had been thus fraudulently removed 
from the public depositories, and that the 
taxes had not been paid thereon, but that he 
participated in the fraudulent aets by which 
the removal was effected, and also in the 
fraudulent attempt to transport water in- 
stead of the spirits to another state, and that 
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lie held the spirits in possession for the pur- 
pose of removal and sale. All such partici- 
pation and knowledge were denied by the 
claimant, and he introduced evidence tending 
to show that he purchased the spirits inno- 
cently, and for value and in good faith, at 
their full market value, that he had no knowl- 
edge that the spirits had been fraudulently 
withdrawn from the bonded warehouses, or 
that the taxes had not been paid. Rebutting 
evidence was introduced by the libellant as 
to the market value of the spirits, and the 
bill of exceptions shows that the claimant 
admited that the price paid, the spirits be- 
ing greatly above proof, was less per gal- 
lon than the tax imposed and unpaid. 

Two instructions were given by the court 
to the jury at the request of the claimant, 
to which the district attorney excepted: — 
That if the spirits were removed from a 
bonded warehouse upon bonds in the form 
prescribed by law, then the facts that such 
bonds were signed by irresponsible parties, 
and that the same was known by the party 
who withdrew the spirits and intended to 
commit the fraud, do not render the spirits 
liable to forfeiture in the hands of an in- 
nocent purchaser. That if the spirits were 
fraudulently withdrawn as aforesaid, but 
in the form prescribed by law, and the 
claimant was not a participant in the fraud, 
and purchased the spirits in good faith 
without knowledge of the fraud, then he 
acquired a good title, and the spirits cannot 
be forfeited. Prayers for instructions were 
also presented by the district attorney in 
substance and effect as follows: That if 
the spirits were found elsewhere than in a 
bonded ' warehouse, and not in a distillery, 
and hud been removed from such a depos- 
itory upon permits authorizing the removal 
for rectification or for transportation, is- 
sued upon the execution of false and fraud- 
ulent bonds, in form sueh as were required 
by law, and if the tax imposed on the spirits 
had not been paid, then the spirits are sub- 
ject to forfeiture under the nrst count, even 
though the claimant may have purchased the 
same innocently and without any participa- 
tion or guilty knowledge of the fraudulent 
removal or that the tax haa not been paid. 
That the spirits having been found as 
shown in the evidence, the burden is upon 
the claimant to satisfy the jury that the tax 
imposed by law on the same had been paid, 
and that if he fails so to do, the verdict on 
the first count must be for the United 
States. That if the claimant purchased 
the spirits at a less price than the tax as 
imposed by law, and if the spirits had actu- 
ally been fraudulently removed from a 
bonded warehouse as aforesaid, and if the 
tax imposed by law thereon had not been 
paid, then the said spirits were subject to 
forfeiture under the first count in the in- 
formation. That if the claimant purchas- 
ed the spirits at less price than the tax im- 
posed by law thereon, the fact of such pur- 



chase under such circumstances "must be- 
in law taken" as notice that the spirits had 
not been removed from a bonded warehouse 
according to law, and that the tax imposed 
thereon had not been paid, if in fact the- 
spirits had been fraudulently removed from 
such a depository as aforesaid, and if in 
fact the tax imposed by law on said spirits 
had not been paid. 

The court refused to give the instructions 
as requested, and instructed the jury, 
among other things, in substance and ef- 
fect as follows: That if the spirits were 
fraudulently removed from the bonded 
warehouse, as aforesaid, for the alleged 
purposes aforesaid, but were really with- 
drawn for sale and consumption, and if the 
tax imposed by law on such spirits had not 
been paid, the spirits would be liable to for- 
feiture under the first count in the hands- 
of the person who committed the fraud, or 
of any person who aided in committing it 
or connived at it, or of any purchaser who 
held the spirits for sale and consumption, 
and who bought the same with actual knowl- 
edge of the fraud. Just exception, it was 
conceded, could not be taken to that part of 
the charge, but the court in the same con- 
nection instructed the jury that the spirits- 
under the circumstances therein assumed 
would not be liable to forfeiture if in the 
hands of an innocent purchaser for value 
without notice. Certain instructions were 
also given by the court as to the burden of 
proof, but as those rulings were not the sub- 
ject of complaint, the instructions are omit- 
ted. That the purchase of the spirits at a 
less price per gallon than the amount of the- 
tax was not in itself a ground of forfeiture, 
nor was it in law to be taken absolutely as 
notice to the purchaser that the spirits had 
been illegally removed, and that the tax on 
them had not been paid; that the purchase 
in that state of the case was a circumstance 
of suspicion, and that such a circumstance 
was to be considered by the jury in connec- 
tion with the other evidence in determining 
whether or not the claimant, as such pur- 
chaser, had actual knowledge of the fraud at 
the time he bought the spirits. Reference 
need not be made to the single instruction 
reported as given, applicable to the other- 
counts, as it was conceded by the district 
attorney that the point intended to be raised 
by the exception was not open, as the jury 
found that the claimant purchased the spir- 
its without knowledge of the fraud or that 
the tax imposed thereon had not been paid. 

W. A. Field, Asst. TL S.-Dist Atty. 
J. W. Richardson and M. W. Paine, for 
claimant. 

CLIFFORD, Circuit Justice. Viewed as an 
innocent purchaser for value without notice 
that the spirits had been fraudulently re- 
moved from the bonded warehouse, or that 
the tax imposed thereon had not been paid, 
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as the claimant must tie in this investiga- 
tion, the single question presented for ex- 
amination and decision is, whether the spir- 
its under the circumstances disclosed in the 
bill of exceptions were liable to forfeiture at 
the time the same were seized by the inter- 
nal-revenue collector for the third collection 
district. Whatever title to the spirits in con- 
troversy the claimant had at the time the 
same were seized, he acquired by purchase, 
and if the property in the spirits claimed by 
his vendor was absolutely forfeited to the 
United States before he purchased the same, 
then he acquired nothing by his bargain; 
but if the title of his vendor was valid at the 
time of the sale, then the spirits were not 
liable to forfeiture at the time of the seizure, 
as the verdict of the jury establishes the fact 
that the claimant is an innocent purchaser 
for value, without notice that the spirits had 
been fraudulently removed from the bonded 
warehouse, or that the tax imposed thereon 
had not been paid, as alleged "in the informa- 
tion. 

Examined in that point of view, as the 
case must be, it is apparent that the liabili- 
ty of the spirits to forfeiture in this case 
must be deduced, if at all, from the acts of 
the former owner and not from the acts of 
the claimant, as every charge against him 
is negatived by theverdict of the jury. "Dis- 
tilled spirits found elsewhere than in a bond- 
ed warehouse not having been removed from 
such warehouse according to law, and the 
tax imposed by law on the same not having 
■been paid, shall be forfeited." 14 Stat. 163. 
Had the provision stopped there, it is quite 
clear that the forfeiture would have been 
absolute, and that the spirits might be sub- 
sequently seized for that purpose, as well 
after the same had passed into the hands of 
an innocent purchaser as while the spirits 
remained in the hands of the perpetrator of 
the fraud. Forfeitures made absolute by 
statute relate back to the time of the com- 
mission of the wrongful acts which the stat- 
ute prohibits. Where the forfeiture is abso- 
lute the title to the thing forfeited vests im- 
mediately in the government, but where 
more than one remedy is given, and the gov- 
ernment has an election to proceed for the 
forfeiture or in some other way not involving 
a forfeiture, the title of the property does 
not vest in the United States prior to the 
seizure or the performance of some other 
equivalent act which amounts to such an 
election. U. S. v. Grundy, 3 Cranch [7 U. S.] 
338; Roberts v. Wetherall, 1 Salk. 223; Gels- 
ton v. Hoyt, 3 Wheat. [16 U. S.] 246. Differ- 
ences of opinion existed at one time among 
the justices of the supreme court, whether 
a forfeiture for the violation of the revenue 
laws ever gave such a title to the United 
States as to overreach a bona fide sale to an 
innocent purchaser when made before seiz- 
ure and suit for condemnation, but the ma- 
jority of the court adopted the affirmative 
of that proposition. U. S. v. Bags of Coffee, 
27FED.OAS. — 71 



8 Cranch [12 U. S.] 404; The Mars, Id. 417; 
Confiscation Cases, 7 Wall. [74 U. S.] 460. 
Congress possesses the power to decide in 
what event a divestiture of title in such a 
case shall take place, whether on the com- 
mission of the offence, the seizure, or the 
condemnation; and where the act of con- 
gress declares in terms without any qualifi- 
cation or election of remedies that that for- 
feiture shall take place upon the commission 
of the offence, it becomes the duty of the 
court to carry the provision into effect even 
as against innocent purchasers, in cases 
where the title is consummated by seizure, 
suit, and judgment, or decree of condemna- 
tion. Such is the settled rule of law where 
the forfeiture is made absolute upon the 
commission of the offence; but in all cases 
where the language employed by congress is 
doubtful, it is manifestly proper to resort to 
the ordinary rules of construction and to the 
rules of the common law applicable to the 
subject of forfeiture to assist the mind in 
coming to a conclusion. Forfeiture, it is 
said, in the former case, is absolute; but 
the remark should be received with some 
qualification, as the title only vests in the 
United States by relation back to the crimi- 
nal offence in case where it is consummated 
by seizure, suit, and judgment or decree. 
Unless the matter is prosecuted and the title 
consummated, the act of congress becomes 
imperative, as the title of the wrong-doer 
remains unaffected by his wrongful acts un- 
til seizure, suit, and judgment or decree, but 
the effect of the judgment or decree is to di- 
vest his title from the date of the wrongful 
acts. U. S. v. Fifty-Six Barrels Whiskey 
[Case No. 15,095]; The Florenzo [Id. 4,SS6]. 

Grant all that as applied to the clause ol 
the section declaring the forfeiture if it stood 
alone and without any qualification, but the 
same section contains an alternative clause, 
as appears by the next sentence, which pro- 
vides as follows: "Or (such distilled spirits) 
may immediately upon discovery be seized, 
and after the assessment of the tax thereon 
may be sold by the collector for the tax and 
expenses of seizure and sale." Head togeth- 
er, as the two clauses must be, their true 
construction is as obvious as any enactment 
well can be which is expressed in clear and 
unambiguous language. Such spirits when 
found elsewhere than in a bonded ware- 
house, if the same have been illegally re- 
moved from such a public depository with- 
out the payment of the tax imposed by law 
on the same, may be seized as forfeited to 
the United States, or the proper officer of the 
revenue may seize the same under the im- 
mediately succeeding clause of the section, 
and in that event it becomes the duty of the 
assessor to assess the tax on the same im- 
posed by law, and of the collector to sell the 
spirits for the tax and expenses of seizure 
and sale, as expressly provided by the clos- 
ing paragraph of the sentence. Where the 
forfeiture is absolute, the entire title of the 
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■wrong-doer, when the judgment or decree 
is rendered, vests in the United States from 
the date of the wrongful act; but if the for- 
feiture is made conditional, as, for example, 
if the United States may elect to proceed by 
information for a forfeiture or for some oth- 
er redress not amounting to an absolute for- 
feiture of the spirits, then the judgment or 
decree only relates back to the date of the 
seizure, and does not oyerreach the title of 
an innocent purchaser acquired subsequent 
to the wrongful act of the seller and before 
the seizure of the spirits, if the purchase was 
bona fide for value and without notice of 
the wrongful acts of his vendor. Caldwell 
v. U. S., 8 How. [49 U. S.] 366; Confiscation 
Cases, 7 Wall. [74 U. S.] 460; U. S. v. Grun- 
dy, 3 Cranch [7 U. S.] 352; U. S. v. Morris, 
10 Wheat. [23 U. SJ 290. Extended remarks 
to show that the United States in eases aris- 
ing under the section on which the informa- 
tion in this ease is founded, are quite un- 
necessary, as the express words of the sec- 
ond clause referred to are, that as an alter- 
native remedy the spirits may immediately 
upon discovery be seized, and after assess- 
ment of the tax thereon may be sold, by the 
collector for the tax and the expenses of the 
seizure and sale. 

Proceedings under that clause are institut- 
ed and prosecuted to enforce a lien created 
by an act of congress, and the very nature 
of the proceeding concedes that the title to 
the spirits seized is still in the wrong-doer, 
and it is as clear as anything well can be 
that he is entitled to what remains of the 
proceeds of the sale after deducting the tax, 
interest, and expenses, as there is no • au- 
thority to sell the property for any other 
purpose. Evidently these considerations dis- 
pose of all the exceptions exhibited in the 
record except the one in the instruction giv- 
en, which is applicable to the other counts, 
and in respect to that no further remarks 
are required, as it is conceded that the point 
is not open under the finding of the jury- 
Judgment affirmed. 



Case Ho. 16,307. 

UNITED STATES v. SIXTY-NINE BAR- 
RELS OP RUM. 

[2 Int. Rev. Rec 45.] 

District Court, S. D. New York. Aug. 1, 1865. 

Internal Revenue — Seizures for Forfeiture — 
Release on Stipulation. 

[The courts have no power, under the act of 
1864 {13 Stat. 223), to release on bond or stipu- 
lation goods seized for forfeiture under sections 
48 and 68. The power of granting relief in 
such cases is conferred by the act upon other 
officers than the judges of the courts.] 

[This was an information of forfeiture 
against sixty-nine barrels of rum, and cer- 
tain spirits, materials, and articles seized 
by the revenue officers.] 



Proceedings having been instituted in May 
last, to forfeit the rum, etc., above mention- 
ed, under sections 48 and 68 of the internal 
revenue act of 1864, the application referred 
to in the following decision was made, on 
the ground that the mode of bonding goods 
provided in section 88 of the collection act 
of 1799 [1 Stat. 695], as well as the other 
proceedings provided for in that section, 
was a part of the practice of this court in 
internal revenue cases. 

THE COURT was moved on the part of 
the claimant by counsel on the 29th of 
July last, for an order that the claimant 
have restored to him the property above 
mentioned, seized and described in the in- 
formation filed in this court in the above 
entitled cause, upon filing stipulations for 
the value of the same, with sufficient sure- 
ties, etc. 

The United States attorney opposes the 
motion on the ground that the act of con- 
gress, approved June 30, 1864, "To provide 
internal revenue to support the government, 
to pay interest on the public debt, and for 
other purposes" (13 Stat. 240, § 48), has con- 
ferred upon other officers than the judges 
of the circuit and district courts of the 
United States jurisdiction over the relief 
applied for to this court by this motion. 

That objection appears to THE COURT 
well founded. The present application must 
accordingly be denied, with costs. 

F. Byrne, for the motion. 

J. G. Courtney, U. S. Dist. Atty. 



Case No. 16,308. 

UNITED STATES v. SKAM. 

[5 Cranch, C. C. 367.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1837. 

Pensions — Rights of Illegitimate Children — 
Marriage of Parents — Perjury. 

1. An adopted child is not entitled to a pen- 
sion. But an illegitimate female child, if her 
parents afterwards intermarry, and the hus- 
band acknowledge the child, becomes legitimat- 
ed by the law of Maryland of 1786 (chapter 43, 
§ 7) and entitled to a pension under the laws 
of the United States, if her father dies in the 
naval marine service of the United States, and 
the mother marries again. 

2. The intermarriage, and the acknowledg- 
ment of the child by the husband, are prima 
facie evidence that he was the actual father 
of the child; and if he begot the child, it 
was not perjury in the witness to swear that 
the child was the legitimate heir and only child 
left by the deceased husband. 

Indictment for perjury. The perjury was 
assigned in a joint affidavit made by the 
defendant and one Jane Berkemer, who, in 
order to obtain from the United States a 

i [Reported by Hon. William Cranch, Chief 
J udge.] 
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pension for one Mary Ann Thomas, as the 
child of one Orral T. Thomas, (a marine who 
died in the service of the United States,) 
made oath before a justice of the peace in 
"Washington that they are well acquainted 
with Mary Ann Thomas, and know her to 
he the legitimate heir and only child left by 
the said Thomas, whereas the defendant then 
and there knew and believed that the said 
Mary Ann Thomas was not the child of the 
said Orral T. Thomas. 

By the Maryland law of 1786 (ehapter 45, § 
7), "if any man shall have one or more chil- 
dren by any woman whom he shall after- 
wards marry, such child or children, if ac- 
knowledged by the man, shall, in virtue of 
such marriage and acknowledgment, be here- 
by legitimated, and capable in law to inherit 
and transmit inheritance, as if born in wed- 
lock." 

Evidence was produced by the defendant 
that the said Orral T. Thomas married the 
mother about a year after the birth of the 
child, and received and maintained the child, 
and called her his child, and suffered her to 
call him father, and to be called by his name, 
namely, Mary Ann Thomas. 
. THE COURT, upon the trial, (THRUSTON, 
Circuit Judge, absent,) at the motion of Mr. 
Key* the district attorney, instructed the 
jury: "That, if they believe from the evi- 
dence, that Mary Ann Thomas, mentioned in 
the affidavit, was the child of Ann Alford, 
(the wife of. the saidprral T. Thomas, and 
who after his death intermarried with one 
Alford); that said child was horn about 
twelve months before her marriage with the 
said Orral T.Thomas; that the said Thomas 
was not the father of the said child; but that 
after the marriage he adopted the said child, 
and allowed 'it to take his name,— then such 
child, under the circumstances proved in this 
case, would not be entitled to claim a pen- 
sion under the act of congress." Act March 
4, 1814 (3 Stat. 103). But THE COURT also 
instructed the jury, "that the facts, that the 
said Orral T. Thomas married the mother 
of the said Mary Ann after her birth, and 
received * and maintained the child as his 
own, and called her his child, and suffered 
her {o call him father, and to be called by his 
name, if believed by the jury, were evidence, 
from Which, if not contradicted by other evi- 
dence, the jury may infer that she was be- 
gotten by the said Orral T. Thomas." 

Mr. Key then prayed the court to instruct 
the jury, "that if the prisoners" (both affiants 
being upon their trial) "knew, or believed 
that the said Mary Ann Thomas was not be- 
gotten by the said Orral T. Thomas, then 
their affidavit is false; and if they made 
the oath knowingly, and the affidavit was 
correctly read over to them, then such taking 
such oath is perjury." 

But THE COURT refused to give the in- 
struction. 

Verdict, not guilty. 



(Case No. 16,309) U. S. v. SKINNER 
Case No. 16,309. 

UNITED STATES v. SKINNER et al. 

[1 Brunner, Col. Cas. 446; i 2 Wheeler, Cr. 
Cas. 232.] 

Circuit Court, D. New York. 1818. 

Criminal. Prosecutions — Aothoritt for Com" 

mencement — international. law— privileges 

of Foreign Minister — Neutrality Latvs. 

1. No instruction or official authorization is 
required for the institution of a criminal prose- 
cution; any citizen may complain of an in- 
fraction of the law, and it is the duty of the 
judge to issue a warrant. 

. 2. The privileges of a foreign minister are 
not extended to a person having a commission 
from a revolutionary government not acknowl- 
edged by the United States. 

3. The fitting our or arming of a vessel with 
illegal intent, though that intent appear to have 
been defeated after the vessel sailed, will con- 
stitute a breach of the neutrality laws. It is 
not necessary that the vessel illegally fitted out 
should be armed, or in condition to commit hos- 
tilities on leaving the United States. 

The facts of this case appeared as follows: 
Judge Livingston issued warrants against 
Captain Skinner, Don Manuel H. Aguirre, 
and Mr. Delano, for "knowingly being con- 
cerned "in the furnishing, fitting out, or arm- 
ing, in the port of New York, two ships, call- 
ed the Curiazo and Horatio, with the intent 
that they should be employed in the service 
of some foreign prince or people, to cruise 
or commit hostilities against the subjects of 
some other foreign prince or state, with 
whom the United States are at peace." These 
warrants were issued under the third section 
of the act passed at the last session of con- 
gress, "for the punishment of certain crimes 
against the United States," and which is in 
the words following:— "Sec. 3. Be it further 
enacted, that if any person shall, within the 
limits of the United States, fit out and arm, 
or attempt to fit out and arm, or procure to be 
fitted out and armed, or shall knowingly be 
concerned in the furnishing, fitting out, or 
arming, of any ship or vessel, with intent that 
such ship or vessel shall be employed in the 
service of any foreign prince or state, or of 
any colony, district, or people, to cruise or 
commit hostilities against the subjects, citi- 
zens, or property, of any foreign prince or 
state, or of any colony, district, or people, 
with whom the United States are at peace, 
or shall issue or deliver a commission within 
the territory or jurisdiction of the United 
States, for any ship or vessel, to the intent 
that she may be employed as aforesaid, every 
person so offending shall be deemed guilty 
of a high misdemeanor, and shall be fined not 
more than ten thousand dollars, and impris- 
oned not more than three years; and every 
such ship or vessel, with her tackle, apparel, 
and furniture, together with all materials, 
arms, ammunition, and stores, which may 
have been procured for the building and 

i [Repor+ed by Albert Brunner, Esq., and here 
reprinted by permission.] 
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equipment thereof, shall be forfeited; one 
half to the use of the informer, and the other 
half to the use of the United States." 2 Bior. 
& D. Laws, 426 [1 Stat 3S3]. 

The counsel for the defendants moved to 
have their clients discharged altogether; or, 
if held to bail, they insisted that they should, 
under all the circumstances of the case, be 
recognized to appear at the next term of the 
circuit court, in a very small sum. This mo- 
tion was made on three grounds:— (1) That 
as the prosecution had been commenced with- 
out any directions on the part of the govern- 
ment, or application by the district attorney, 
it was irregular in its inception, and ought to 
be immediately discontinued. (2) That Mr. 
Aguirre (to whose case alone this ground ap- 
plied) was a minister from the government 
of Buenos Ayres to that of the United States, 
and could not, therefore, be proceeded against 
in this way. (3) That to constitute an offense 
against the third section of this act, the ves- 
sels must not only have been fitted out with 
intent to be thus employed, but actually arm- 
ed for that purpose; and many depositions 
were produced, proving that neither of the 
vessels were or ever had been armed. 

Emmett, Wells & Soughton, for prosecu- 
tion. 

Mr. Hoffman, D. B. Ogden, Mr. Burr, and 
Mr. Palmer, for defendants. 

After an argument of these points by the 
respective counsel, LIVINGSTON, Circuit 
Justice, decided: 

First. That no instructions were necessary 
on the part of the president, or any other 
officer of government, to justify the issuing 
a warrant for the violation of this or any oth- 
er law; nor had the president any right to 
interfere with the proceedings wbich had 
been commenced in this case, by giving any 
instructions to him on the subject Nor was 
it necessary that the application for a war- 
rant should be made by the district attorney, 
as any individual might complain of the in- 
fraction of a law, and he considered it his 
duty to award a warrant whenever complaint 
was made to him on oath of a crime's being 
committed, whether such warrant were ap- 
plied for by the district attorney or any other 
person. 

Second. As to any privilege which Mr. 
Aguirre's commission conferred on him, the 
judge was of opinion that this gentleman, not 
being accredited by the president, and the 
independence of Buenos Ayres not being ac- 
knowledged by the government of the United 
States, he was liable to be proceeded against 
for any offense which he might commit 
against our laws, in the same way as any 
other individual. 

On the third point, the judge thought no 
offense could be committed against the third 
section of the act, unless the vessel was arm- 
ed, as well as fitted out with intent to be em- 
ployed, etc. That it does not appear by any 
part of the act that congress intended to pro- 



hibit the citizens of the United States from 
building vessels and selling them to either 
of the belligerents, so long as they were not 
armed. In the ease of a principal, it was 
clearly necessary, by the very terms of the 
law, to render him criminal, that the vessel 
should be fitted out and armed. Those, there- 
fore, who were knowingly concerned in the 
furnishing, fitting out, or arming of such ship 
or vessel, must also be considered as inno- 
cent, until an actual armament took place, 
or this absurdity would result, that one man 
might have a vessel built and fitted out for 
this purpose without being guilty of any of- 
fense, while the whole penalty of the law 
might be incurred by a person who should 
furnish her with a single suit of sails, or a 
cable. As it respected the evidence of an 
armament, the depositions on which the war- 
rants had issued were not only either alto- 
gether silent, or quite insufficient to prove 
the fact; but those on the part of the de- 
fendants established, beyond controversy, 
that neither of the vessels, although no doubt 
built for warlike purpose, had ever been 
armed. 

LIVINGSTON, Circuit Justice, was there- 
fore of opinion, that neither of the parties ar- 
rested had committed any offense, and or- 
dered them all to be discharged. 



Case No. 16,310. 

UNITED STATES v. The S. K. KIRBY. 

[Cited in The Daniel Ball, Case No. 3,564. 
Nowhere reported: opinion not now accessible.] 



Case No. 16,311. 

UNITED STATES v. SLACUM. 

[1 Cranch, C. C. 485.] * 

Circuit Court, District of Columbia. July 
Term, 1808. 

Cuiminal Law — Statute of Limitations — As- 
sault and Battebt. 

1. The act of congress of April 30, 1790, § 
32 [1 Stat. 112], which limits the prosecution 
of offences not capital to two years, applies to 
cases of assault and battery at common law in 
the District of Columbia. 

[Cited in U. S. v. Sis Fermenting Tubs, Case 
No. 16,296.] 

2. The finding of an informal presentment is 
not the finding or instituting of the indictment, 
so as to take the case out of the statute. 

Indictment for assault and battery. The 
defendant pleaded the act of congress of 
April, 1790 (1 Stat 112), by which prosecu- 
tions are limited to two years, after the of- 
fence committed. Replication that a pre- 
sentment was found for the offence within 
the two years. General demurrer. 

Mr. Swann, for defendant. The words of 
the act are: "Nor shall any person be prose- 

i [Reported by Hon. William Cranch, Chief 
Judge.] 



[27 Fed. Cas. page 1125] 



(Case No. 16,312) U. S. v. SLADE 



cuted, tried, or punished for any offence not 
capital, nor for any fine or forfeiture under 
any penal statute, unless the indictment or 
information for the same shall be found or 
instituted within two years from the time 
of committing the offence, or incurring the 
fine or forfeiture aforesaid." The supreme 
court of the United States, in the case of 
Adams v. Wood. 2 Uranch [6 U. S.] 336, de- 
cided that the statute was a bar to all kinds 
of prosecution and for offences created by 
acts of congress since 1790. 

Mr. Jones, U. S. Atty. for the District of 
Columbia, contended that the act of con- 
gress applies only to offences created by 
acts of congress, not to cases of assault and 
battery at common law. At the time of 
passing the act of limitation, there were no 
crimes against the United States, but statu- 
tory crimes. "Instituting" an indictment, 
is as appropriate as "finding" an indictment. 
The presentment was the institution of the 
indictment. A presentment is tantamount 
to an indictment. An indictment is only a 
specification of a presentment. "Instituted" 
is a broader term than "found." 

Mr. Swann, in reply. The general acts 
of congress apply to this district, unless re- 
pugnant to the adopted laws of Virginia. 
Assault and battery is included in the ace 
of congress, and is within the reason of the 
cases mentioned in the act. If an informal 
presentment of a grand jury may be said to 
be the institution of an indictment, the act 
might be completely evaded. 

THE COURT (DUCKETT, Circuit Judge, 
absent) was of opinion that the act of con- 
gress applied to cases of assault and bat- 
tery; that the finding of a previous present- 
ment was not the finding nor institution of 
the indictment; that the act of congress was 
a good bar to the prosecution; and that 
therefore the replication was bad. 



Case Mo. 16,312. 

UNITED STATES v. SLADE. 

[2 Mason, 71.] i 

Circuit Court, D. Massachusetts. May Term, 
1820. 

Execution — Extent undeh Massachusetts Stat- 
ute — Appraisement — Return. 

1. An extent under the statute of Massachu- 
setts of 1784, upon real estate is not good, un- 
less it appear by the return that all the ap- 
praisers are sworn — nor unless all the apprais- 
ers concur in the appraisement. 

[Cited in Koning v. Bayard, Case No. 7.924.] 
[Cited in Wilcox v. Emerson, 10 B. I. 276.] 

2. But it is not necessary to the validity of 
the levy, as between the parties and their 
privies, that they should be recorded within 
the three months prescribed by the statute; 
nor that a certificate of the appraisement should 
be made and signed by the appraisers. It is 
sufficient that the officer's return contains all 
the facts necessary to make the levy valid. 

[Cited in Howard v. North, 5 Tex. 290.] 

i [Reported by William P. Mason, Esq.] 



Writ of entry counting on the seisin of the 
United States within twenty years, and a dis- 
seisin by the tenant [William Slade]. Plea, 
nul disseisin. At the trial, the title of the 
United States appeared to be under an execu- 
tion dated the 10th of April, 1805, and issued 
on a judgment recovered by the United States 
against one John Bowers, the owner of the 
land, at the March term of the district court 
of Massachusetts district, A. D. 1S05. The 
levy was made by the marshal of the district, 
on the 13th day of May, 1805, and was duly 
returned into the elerk's office, but was not 
recorded in Bristol county, where the land lies, 
until the 29th day of September, 1818. The 
marshal's return stated in substance that he 
had levied the execution on the land, the re- 
version of which was the property of Bowers, 
describing its boundaries; that he caused three 
discreet and disinterested men, freeholders of 
the said county, one chosen by the United 
States, (the creditor,) one chosen by Bowers, 
(the debtor,) and one by the marshal, to be 
sworn before one of the justices of the peace 
for the same county, faithfully and impartial- 
ly to appraise such real estate as should be 
shewn to them, as by the justice's certificate 
on the same execution appeared; who ap- 
praised the land at $1582 45, to satisfy the 
execution and all fees; and that he delivered 
seisin and possession of said estate to H. B. 
in behalf of the United States. There was no 
certificate by the appraisers that they were 
freeholders, or of their appraisement, or of 
their doings on the premises. It was further 
proved that Bowers was entitled to the rever- 
sion in the land subject to an estate in dower, 
which had now expired. 

William Sullivan, for the tenant, contended 
that the execution was not well levied on the 
demanded premises: (1) Because there was 
no return or certificate by the appraisers, the 
return of the ofiicer not being sufficient for 
that purose. (2) Because the execution was 
not recorded in the county where the land 
lies, within three months after the levy. But 
the court overruled both objections, reserving 
the points for further consideration, if the 
verdict should be against the tenant, and suf- 
fered the papers to go to the jury. The ten- 
ant then claimed title to the demanded prem- 
ises on a judgment recovered by himself 
against Bowers, at the October term of the 
court of common pleas, of Bristol county, 
1809, and a levy on the execution, issued 
thereon on the 9th of the ensuing November, 
which was duly recorded within three months. 
The return was signed by two of the apprais- 
ers only, and no reason was assigned on the 
return for this omission. But by a deposition 
of the third appraiser, offered in evidence by 
the tenant, it appeared that he refused to join 
in the appraisement, thinking it too low. It 
further appeared on the return, that but two 
of the appraisers were sworn, and the third 
was affirmed. 

Mr. Blake, U. S. Dist. Arty., objected to the 
tenant's title for both reasons, viz.: (1) That 
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all the appraisers were not sworn. (2) That 
the return was not signed by all of them, or 
some reason assigned for the omission. The 
objections were sustained by the court; and a 
verdict was taken for the plaintiffs, subject to 
the opinion of the court upon the points made 
at the trial. 

And now W. Sullivan, having previously 
moved for a new trial, and the ease coming 
on for argument, admitted that upon examina- 
tion of the authorities he could not sustain 
his objections to the plaintiffs' levy; but he 
endeavoured to maintain the sufficiency of the 
tenant's levy, supposing that a record within 
three months was indispensable to the title of 
the plaintiffs, as against other purchasers. He 
cited on the subject, Norcross v. Widgery, 2 
Mass. 506; Pidge v. Tyler, 4 Mass. 541; 
Farnsworth v. Childs, Id. 637; Williams v. 
Amory, 14 Mass. 20. 

Mr. Blake cited the following additional au- 
thorities: Eddy v. Knap, 2 Mass. 154; Ladd 
v. Blunt, 4 Mass. 402; Tate v. Anderson, 9 
Mass. 92; Whitman v. Tyler, 8 Mass. 284; 
MeLellan v. Whitney, 15 Mass. 13T. 

STORY, Circuit Justice. The statute of 
Massachusetts of the 17th of March, 1784, 
enacts, that when any judgment creditor shall 
think proper to levy his execution on his 
debtor's real estate, the officer to whom it is 
directed shall cause three disinterested and 
discreet freeholders in the county where the 
land lies, one to be chosen by the creditor, 
one by the debtor, and a third by the officer; 
and in case the debtor shall neglect or refuse 
to choose, the officer shall appoint one for 
the debtor, to be sworn before a justice of 
the peace for the county, faithfully and im- 
partially to appraise such real estate as shall 
be shewn to them, to satisfy the execution, 
and shall set out such estate by metes and 
bounds, and the officer shall deliver seisin 
and possession to the creditor. And the stat- 
ute then declares: "Which execution being 
returned with the doings thereon into the 
clerk's office, and before such return into the 
clerk's office or afterwards, and within three 
months, the same shall be recorded in the 
registry of deeds in the county where the 
land lies, shall make as good a title to such 
creditor or creditors, his or their heirs and 
assigns, as the debtor had therein." 

In questions of local law, and in the in- 
terpretation of state statutes, it is a great re- 
lief to my mind, when I am able to resort to 
decisions already made by state tribunals, 
instead of being myself compelled to give a 
construction to them for the first time. The 
courts of the United States in cases of this 
sort, have invariably adhered to the state 
decisions, without entertaining any question 
as to their original propriety, whenever tiiere 
has appeared a fixed and unequivocal rule 
for their guidance. And this has been done 
not only from a spirit of comity; but also 
from considerations of public policy, and pub- 
lie interest. If it be of importance that there 



should be an end of litigation, it is not of 
less importance, that the rules by which pri- 
vate rights are to be ascertained, should be 
uniform and consistent; and that our citi- 
zens should not be delivered over to endless 
doubts from conflicting jurisdictions. 

When this case was first opened, impressed 
as I was with the uniformity of the practice 
in the county where I was bred, to include in 
the return of every levy of real estate, a cer- 
tificate by the appraisers, of their doings, it 
struck me that there was a good deal of 
weight in the objection urged at the bar on 
this point, against the title of the United 
States. It was then suggested, that the ob- 
jection had been expressly overruled in the 
state courts. The ease alluded to is Williams 
v. Amory, 14 Mass. 20, where the point was 
directly decided; and I am entirely satisfied 
with the reasons, upon which the decision is 
founded. .The first objection, therefore, to 
the title of the United States, is untenable. 
And the second objection, that the levy was 
not recorded in the registry of deeds within 
the time prescribed by the statute, must in 
like manner be abandoned, for as between 
the parties to the execution it has been set- 
tled to be immaterial (McLellan v. Whitney, 
15 Mass. 137; Ladd v. Blunt, 4 Mass. 402), 
and unless the tenant can shew a good title 
in himself, he cannot contest that of the 
United States. 

We are driven therefore to consider the suf- 
ficiency of the title of the tenant as an exe- 
cution creditor. And it appears to me, that 
both of the objections taken to that title by 
the counsel for the United States, are fatal. 
The general rule is, that where the party 
takes by a statute extent, or title on record, 
every thing essential to that title must be 
apparent upon the record. The statute ex- 
pressly requires that the appraisers shall be 
sworn, and here one of them was merely 
affirmed. No such substitution is authorised 
by the terms of the act; and it is not for 
courts of justice to supply the defect.2 In 
the next place, two only of the appraisers 
concurred in the appraisement, and no reason 
is assigned for the nonconcurrence of the 
third. The act requires the appraisement to 
be made by all the appraisers; and I am not 
aware that it has ever been held that an ap- 
praisement by two only, is under any cir- 
cumstances valid. If the appraisement be 
made by all, though the certificate thereof be 
signed only by two, it may be good, if a good 
reason be stated for the omission, such as 
the death of the third appraiser. I mean to 
confine this language to eases where the 
certificate forms a part of the return, and 
may be referred to to correct any ambiguity 
in the return; for as it is now settled that 

2 The statute of February 28, 1811 (chapter 
127), has authorized an affirmation instead of 
an oath to be made by Quakers, before they en- 
ter on the discharge of any office, place or busi- 
ness, or on any other lawful occasion, where an 
oath is required. The levy in this case was 
before that statute. 
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the certificate of the appraisers is unneces- 
sary; if the return of the officer he other- 
wise sufficient, the terms and signing of the 
certificate become altogether immaterial. It 
is in this way that I understand the doc- 
trine laid down in Whitman v. Tyler, 8 
Mass. 284; otherwise it would he incon- 
sistent with that held in Williams v. Amory, 
14 Mass. 20. Parol proof cannot be admitted 
to show that the third appraiser did concur, 
for it must appear by the return of the offi- 
cer. And if it could be admitted, his own 
deposition, now in court, would prove that he 
never did concur in the appraisement, (as in- 
deed is necessarily to be inferred from the 
return itself) but dissented for a sufficient 
cause, viz. that the appraisement, was too 
low in value, a cause however which de- 
stroys the levy; for an appraisement by two 
appraisers only is, as I conceive, a mere 
nullity. For both causes, therefore, the ex- 
tent of the tenant conveyed no title to him 
in the land in question, it being in substance 
defective. 
Judgment for the United States. 



Case No. 16,313. 

UNITED STATES v. SLAYMAKER. 

[4 Wash. C. O. 169.] i 

Circuit Court, D. Pennsylvania. Oct., 1821. 

Ejectment — Writ op Possession — Alias Writ — 
Resistance to Executiox. 

1. The defendant cannot rule the marshal to 
return a habere facias possessionem, although 
the plaintiff may do so. 

2. If after plaintiff is put into possession un- 
der a habere facias possessionem, he is turned 
out by the defendant, he may, upon suggesting 
vice comitatus non misit breve, obtain an at- 
tachment, or an alias habere facias. Aliter, if 
he is turned out by a stranger. 

3. If the first writ be returned executed, plain- 
tiff cannot issue out an alias. If the writ, 
though executed, has not been returned, and an 
alias issues on the suggestion of the plaintiff, 
resistance to such writ is an offence. Aliter, if 
the first writ had been returned. 

4. The habere facias possessionem cannot be 
executed after the return day, and if it be 
attempted, resistance to it is no offence against 
the act of congress. 

Indictment for resisting the execution of a 
habere facias possessionem issued from this 
court, returnable to the 11th of April, 1821. 
The writ is set out in the indictment in hsec 
verba. It appeared in evidence, that an 
alias habere facias possessionem issued on 
the 4th of May last, returnable to the first 
day of the present term, upon a suggestion 
of the plaintiff, "vice-comes non misit breve." 
The deputy marshal, to whom the writ was 
delivered to be executed, proved, that he was 
prevented by threats and demonstrations of 
violence from executing the writ; but he 

i [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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stated that the writ under which he acted 
was endorsed "alias;" nevertheless he believ- 
ed that the writ, which was returnable to 
April court last, was, from its appearance, 
the one which he was directed to execute. 
He further stated, that, under the first writ, 
the possession had' been taken peaceably by 
another of the deputy marshals, and deliv- 
ered to the plaintiff in the ejectment, who 
placed a tenant upon the land, but that the 
possession was afterwards abandoned. 

Upon this evidence, and before the case of 
the defendants was fully opened, the district 
attorney, with great candour, submitted to 
the court, whether the prosecution could be 
supported, expressing his unwillingness un- 
necessarily to consume the time of the 
court, if the opinion should be in the nega- 
tive. He cited the following: Adams, Ej. 
301, 360; IWheaton v. Sexton] 4 Wheat [17 
U. S.] 505. 
" Peters & Chauncey, for defendants. 

WASHINGTON, Circuit Justice. It was 
decided at the last session of this court, that 
the defendant could not rule the marshal to 
return the writ of habere facias possession- 
em, although the plaintiff may. The reason 
of the rule is, that it affords the plaintiff the 
best security for obtaining the full benefit of 
bis judgment, by enabling him to renew the 
execution at his pleasure, until he has the 
full enjoyment of the possession. For if aft- 
er he is put into possession, and the officer 
has departed, he is again turned out by the 
defendant, he may, upon a suggestion, "vice- 
comes non misit breve," obtain an attach- 
ment, or sue out a new habere facias pos- 
sessionem, so as to regain the possession. If 
he is turned out by a stranger, the rule is 
otherwise, for he is then put to his ejectment, 
or to his writ of forcible entry and detainer; 
because, in this latter case, the title never 
was tried in respect to the stranger. But if 
the first writ be returned executed, the plain- 
tiff can never obtain a new writ, although he 
should afterwards be turned out even by the 
defendant; because it then appears on rec- 
ord, that the plaintiff has had the full bene- 
fit of his suit, and the new execution would 
be superfluous. 

It is no objection therefore to the new writ, 
that in point of fact, the first writ has been 
fully executed, if the evidence -is merely in 
pais, and not of record; and resistance to 
such new writ by the defendant and his 
agents, would be as much an offence against 
the law, as if the resistance had been to the 
original writ. 2 Keb. 245; 1 Keb. 779, 785; 
Style, 318, 408; 6 Mod. 27; 2 Brownl. & G. 
216, 253; Palm. 289; 1 Rolle, 353; Salk. 321. 
It is true that there is a late English case to 
be met with in 1 Taunt. 55, in which it is de- 
cided that if the habere facias possessionem 
be executed, it ought to be returned, and 
that if the plaintiff be turned out by the de^ 
fendant, a new writ cannot issue. But con- 
sidering the old eases as authority binding. 
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upon us, which the case above referred to is 
not, and that the former are bottomed upon 
the soundest reason; we shall adhere to the 
rule which they have sanctioned. 

In this case, we can feel no doubt but that 
the alias habere facias possessionem was in 
reality the writ which the deputy had to exe- 
cute; and if so, the variance between the 
evidence and the indictment is fatal. If, on 
the other hand, there be no such variance, 
then the original writ could not be legally 
executed after the day to which it was re- 
turned. It was then functus officio. In this 
case the indictment cannot be supported. 
The district attorney entered a nolle prose- 
qui. 



Case 3STo. 16,314. 

UNITED STATES v. SMALL. 

[2 Curt. 241.] i 

Cireuit Court, D. Massachusetts. May, 1855. 

Seamen— Stowaway— Assault with Dangerous 
Weapon — Province of Jury. 

1. One who secretes himself on board a ves- 
sel before sailing and discovers himself after 
the vessel is at sea, is not one of the crew, 
though the master requires him to work, as a 
condition for his having food, and he does work. 

2. Whether an assault was with a dangerous 
weapon, or not, may depend upon matter of 
fact, as upon the manner of the assault; and in 
such case, the court cannot declare, as matter 
of law, that the assault, if committed with a 
belaying pin, was with a dangerous weapon. 
The question must be left to the jury. 

[Cited in U. S. v. Williams, 2 Fed. 64.] 
[Cited in State v. Collyer (Nev.) 30 Pac. 896: 

State v. Lang, 65 N. H. 286, 23 Atl. 433. 

Cited in brief in U. S. v. Green, 6 Mackey, 

566.] 

3. The danger referred to is danger to life. 

This was an indictment against [Sanford 
Small] the mate of the ship Tigress for 
beating and. wounding James Sweeney, one 
of the crew. There was also a count for an 
assault with a dangerous weapon. It ap- 
peared that Sweeney went on board the 
Tigress while lying at New Orleans, with- 
out the knowledge of the master, or either 
of the officers; and there concealed himself 
until after the ship was at sea, bound for 
Boston. He then discovered himself, and 
the master ordered the mate to set him to 
work in tarring some of the rigging. While 
so employed, he neglected his work, and was 
insolent to the mate, who took up a belay- 
ing pin and struck at him and hit him on 
the arm. The blow did not appear to have 
been heavy, and no serious injury was in- 
flicted. 

Mr. Hallett, TJ. S. Dist Atty. 
J. H. Prince, for defendant. 

CURTIS, Circuit Justice. To sustain the 
first count under the third section of the act 

i [Reported by Hon. B. R. Curtis, Circuit 
Justice.] 



of congress of March 3, 1835, (4 Stat. 776), 
it is necessary for the government to prove 
that Sweeney was one of the crew of the 
Tigris. Upon the facts, which are admitted, 
my opinion is, he was not one of the crew. 
He was not on board under any contract 
to serve as a seaman, nor was he in fact a 
seaman. His presence there was a fraud, 
and if the master, from motives of humani- 
ty, chose to feed him, and at the same time, 
as a condition for his having food, required 
him to do such work as he was capable of 
doing, and he chose to work in order to get 
food, this did not amount to a contract of 
hiring him as one of the crew. This count 
in the indictment, therefore, is not sup- 
ported. 

But whether one of the crew or not, if 
the mate assaulted him with a dangerous 
tveapon, he is guilty of an offenee under 
another act of congress of March 3, 1S25, 
$ 22 (4 Stat. 121). It is of the substance of 
this offence, that the assault be with a dan- 
gerous weapon. I am not aware that the 
words "dangerous weapon" in this act of 
congress, have received an interpretation. 
I think the damage referred to is danger to 
life. The offence intended to be described, 
appears from the punishment prescribed, 
to be a very serious one. The punishment 
is of the same duration, as for manslaughter. 
Act April 30, 1790, § 12 (1 Stat. 115). And 
the fact that the assault is with a danger- 
ous weapon, is classed by the law, with an 
assault with an intent to kill; for an as- 
sault with a dangerous weapon, and an as- 
sault with an intent to kill, each amounts 
to the offence punished by this act. You 
will consider that, to support this count, the 
assault must be with a weapon dangerous 
to life. I think, also, that as actually used, 
the weapon must have been dangerous to 
life. Thus a small pistol, when loaded, is 
undoubtedly a dangerous weapon; and if 
pointed towards a person within striking 
distance, with a present intention of dis- 
charging it, an assault with a dangerous 
weapon is committed. But if not loaded, 
and used only to push, or strike with, a 
small pistol could not be considered a weap- 
on dangerous to life. So the thing said 
to be used by the defendant may, in the 
hand of a strong man, be capable of en- 
dangering life by a blow on the head; but 
not dangerous to life, if the arm or leg be 
struck with it. And if it be so, then an 
assault on a person, by striking at, or at- 
tempting to strike at his head with this in- 
strument, being within striking distance, 
would be an assault with a dangerous weap- 
on; while an attempt to strike his arm 
with it, would not be such an assault. In 
many eases it is practicable for the court 
to declare, that a particular weapon was, or 
was not, a dangerous weapon, within the 
meaning of the law. And when it is prac- 
ticable, it is matter of law, and the court 
must take the responsibility of so declaring. 
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XT. S. v. Wilson [Case No. 16,730]. But 
•where the question is whether an assault 
with a dangerous weapon has been proved, 
.and the weapon might be, dangerous to life, 
-or not, according to the manner in which it 
was used, or according to the part of the 
Twdy attempted to be struck, I think a more 
general direction must be given to the jury; 
.and it must be left for them to decide wheth- 
er the assault, if committed, was with a 
dangerous weapon. Res v. Noakes, 5 Car. 
.& P. 326. My instruction to you is this — 
if the blow, as struck, or as intended to be 
struck by the defendant, with this weapon, 
could put the life of the prosecutor in dan- 
ger, then it was an assault with a danger- 
ous weapon. It was such an assault, if a 
blow with it on the head would be danger- 
ous to life, and the prisoner being within 
.striking distance attempted to, or did strike 
at the head of the prosecutor. But if a blow, 
with this weapon, upon the arm, could not 
-endanger life, and the prisoner's only pur- 
pose and act was to strike the prosecutor's 
Arm, then it was not an assault with a dan- 
gerous weapon. 
Verdict, not guilty. 



Case No. 61,315. 

UNITED STATES ex rel. REED v. SMALL- 
WOOD. 

11 Chi. Les- News. 321; 2 Am. Law T. Rep. 
U. S. Cts. 109; 1 Leg. Gaz. 47.] i 

District Court, D. Louisiana. July, 1869. 

Post Office— Pcblication of List op Letters — 

Mandamus — When mat Issce from United 

States Court— Jurisdiction. 

1. The Times, being the newspaper of the 
largest circulation in New Orleans, has a right 
to the printing, under government contract, of 
the weekly list of letters uncalled for at the 
New Orleans post office, and that it was the 
•duty of the acting postmaster to send such list 
to that paper for publication. 

2. Outside of the District of Columbia, the 
■circuit courts of the United States cannot issue 
n writ of mandamus in the exercise of original 
jurisdiction, and. such writs can be issued only 
as necessary to the jurisdiction of the court, 
and to enforce a judgment rendered. 

[Cited in U. S. v. Pearson, 32 Fed. 310.] 

3. In this case the court had not jurisdic- 
tion in the first instance by mandamus to com- 
pel the postmaster to furnish the letter list to 
"The Times newspaper. 

A. Walker, for plaintiff. 
Seinnies & Mott, for defendant. 

DURELL, District Judge. The 18th sec- 
tion of the act of March 3, 1845 (5 Stat. 73S), 
provides: "That all advertisements made 
under the orders of the postmaster general, in 
a newspaper or newspapers, of letters uncall- 
ed for in any post office, shall be inserted in 
the paper or papers of the town or place 

i [1 Leg. Gaz. 47, contains only a partial re- 
port] 



where the office advertising may be situated 
having the largest circulation: provided, the 
editor or editors of such paper or papers shall 
agree to insert the same for a price not great- 
er than that now fixed by law; and in case 
of question or dispute as to the amount of 
circulation of any papers, the editors of which 
may desire this advertising, it shall be the 
duty'of the postmaster to receive evidence 
and decide upon the fact." Prior to this en- 
actment the patronage of the government, as 
far as the advertising of uncalled-for letters 
was concerned, was given to party papers, in 
many instances to papers which had not a 
tenth of the circulation secured to other pa- 
pers published in the same town or city. The 
postal provision of section 18 of the act of 
1845 was made to take this matter wholly 
out of the influence of politics; it was made 
looking solely to the public good. The act of 
1863, § 7 (12 Stat. 702), provides: "That the 
postmaster general is hereby authorized to 
regulate the periods during which undelivered 
letters shall remain in any post office, and 
the times such letters shall be returned to the • 
dead-letter office, and to make regulations for 
their return to the writers from the dead- 
letter office when he is satisfied they cannot 
be delivered to the parties addressed. He is 
authorized, also, to order the publication of 
the list of non-delivered letters at any post 
office, in his discretion, by writing, posted in 
any public place or places, or in any aaily or 
weekly newspaper regularly publisheu within 
the post office delivery; such list may be pub- 
lished in any daily newspaper of an adjoining 
delivery having the largest circulation with- 
in the delivery of the post office publishing the 
list, but in no case shall compensation for 
such publication be allowed at a rate exceed- 
ing one cent for each letter so advertised; and 
no such publication shall be required when 
the postmaster general shall decide mat the 
public interest requires it: provided, that let- 
ters addressed to parties foreign born may be 
published in a journal of the language most 
used by the parties addressed, if such be pub- 
lished in the same or an adjoining delivery." 

It will be seen that this act authorizes the 
postmaster general to order the pubncation of 
the list of non-delivered letters by writing, 
posted in a public place, or by print in the 
columns of a regularly published newspaper— 
in his discretion. But when the uiscretion is 
exercised, it must be a wise discretion; and, 
if publication through the columns of a news- 
paper be selected, the aet of 1863 reiterates 
the provisions of the act of 1845, and enjoins 
that the non-delivered letters be published in 
a newspaper having the largest circulation 
within the delivery of the post office publish- 
ing the list. Undoubtedly the newspaper rep- 
resented loj C. A. Weed, being the paper of 
the largest circulation in the city of New Or- 
leans, has a right to the printing unaer gov- 
ernment contract of the weekly list of letters 
uncalled for at the New Orleans post office, 
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and it is the duty of Mr. Smallwood, acting 
postmaster, to send said list to that paper xor 
publication. Smallwood, it appears, very well 
knows his duty under the law, for it is in 
evidence that in January last, he, acting for 
the government, awarded to The Times news- 
paper the making of the publication under 
consideration, for and during the time of one 
year. This publication he now h^A^ers by 
withholding the weekly list of letters uncall- 
ed for, and Weed, representing .me Times, 
applies for a writ of mandamus commanding 
Smallwood to do 'that which the law requires 
of him as an officer of the government to do. 
Can this court issue the writ in the exercise 
of an original jurisdiction? This question has 
been much mooted, both before the supreme 
and the circuit courts of the United States, 
and the decisions given thereupon are by no 
means harmonious. But the authority of 
Itiggs v. Johnson Co., 6 Wall. [73 U. S.] 166, 
1 L. T. Cts. Rep., where there was an appli- 
cation for the writ to the United States cir- 
cuit court, sitting in Iowa, to compel certain 
county officers to levy a tax for the payment 
of the interest of certain railroad bonds issued 
by the county, is adverse to the exercise of 
any such power. 

The decision given in the case of Itiggs v. 
Johnson Co. [supra] is the last in point of 
time, rendered by the supreme court, touching 
the question under consideration, and with 
this court it is the law. The opinion was 
read by Mr. Justice Clifford as the organ of 
the court, and in the course of said opinion 
it is said: "The second proposition of the de- 
fendants is that the fourteenth section of the 
judiciary act [1 Stat. 81], does not confer the 
power upon the federal courts to issue the 
writ to a state officer in any ease. They ar- 
gue that it does not authorize those courts to 
issue it at all, as it is not one of the writs 
named in the section, and is specially pro- 
vided for, as appears in the preceding sec- 
tion. Nothing, however, is better setueu than 
the rule that the circuit courts in the several 
states may issue the writ in all cases where 
it may be necessary, agreeably to me princi- 
ples and usages of law, to the exercise of their 
respective jurisdictions. Such was the con- 
struction given to the fourteenth section of 
the judiciary act at the same time that the 
last clause of the preceding section, except as 
applied to judiciary officers, was heid to be 
unconstitutional and void, and that construc- 
tion has been followed to the present time. 
The authority of the circuit courts to issue 
process of any kind which is necessary to the 
exercise of jurisdiction and agreeable to the 
principles and usages of law is beyond ques- 
tion, and the power so conferred cannot be 
controlled either by the process of the state 
courts or by any act of the state legislature. 
Such an attempt was made in the early his- 
tory of federal jurisprudence, but it was whol- 
ly unsuccessful. Suit in that case was eject- 
ment, and the verdict was for the plaintiff. 



Defeated in the circuit court, the defendant 
went into the state court and obtained an in- 
junction staying all proceedings. Plaintiff 
applied for a writ of habere facias posses- 
sionem, but the judges of the circuit court 
being opposed in opinion whether the writ 
ought to issue, the point was certified to this 
court, and the decision was that the state 
court had no jurisdiction to enjoin a judg- 
ment of the circuit court, and the directions 
were that 'the writ of possession should issue. 
Prior decisions of the court had determined 
that a circuit court could not enjoin the pro- 
ceedings in a state court, and any attempt of 
the kind is forbidden by an act of congress. 
The argument for the defendant is, that the 
rule established in those and kindred cases 
controls the present controversy, but the 
court is of a different opinion, for various 
reasons, in addition to those already men- 
tioned. Unless it be held that the application 
of the plaintiff for the writ is a new suit, it 
is quite clear that the proposition is wholly 
untenable. Theory of the plaintiff is .oiat the 
writ of mandamus, in a case like the present, 
is a writ in aid of jurisdiction which has pre- 
viously attached, and that, in such cases, it 
is a process auxiliary to the judgment, and is 
the proper substitute for the ordinary process 
of execution, to enforce the payment of the 
same, as provided in the contract. Grant 
that such is the nature and character of the 
writ as applied in such a case, and it is clear 
that the proposition of the defendants must 
utterly fail, as in that view there can be no 
conflict of jurisdiction, because it has already 
appeared that a state court cannot enjoin the 
process or proceedings of a circuit court. 
Complete jurisdiction of the case, which re- 
sulted in the judgment, is conceded; and if 
it be true that the writ of mandamus is a 
remedy auxiliary to the judgment, anu is the 
proper process to enforce the payment of trie 
same, then there is an end of the argument. 
as it cannot be contended that a state court 
can enjoin any such process of a federal court. 
When issued by a federal court, the writ of 
mandamus is never a prerogative writ. Out- 
side of this district no circuit court can Issue 
it at all in the exercise of original jurisdic- 
tion. Power of the circuit courts in tne sev- 
eral states to issue the writ of mandamus is 
confined exclusively to those cases in which 
it may be necessary to the exercise of their 
jurisdiction. Express determination of this 
court is, that it can only be issued by these 
courts in eases where the jurisdiction already 
exists, and not where it is to be acquired by 
means of the writ." 

Thus it is decided by the supreme court 
that outside of the District of Columbia no- 
circuit court can issue a writ of mandamus in 
the exercise of original jurisdiction. That 
such writs can be issued only as accessory 
to the jurisdiction of the court and to en- 
force a judgment rendered. Such being the 
law, and the writ demanded being, in fact, a 
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new suit, and not accessory to the jurisdiction 
of the court acquired in a previous suit, the 
motion is dismissed. The only remeuy is an 
action at law for damages. 



Case No. 16,316. 

"UNITED STATES v. SMALLWOOD. 

[5 Cranch, O. O. 35.] * 

Circuit Court, district of Columbia. Nov. 
Term, 1836. 

CoatPETESor op Witness. 

[Upon an indictment of a husband for assault 
and battery upon his wife, the wife may testi- 
fy for the government. Following U. fc>. v. 
Fitton, Case No. 15,106.] 

Witness. Indictment [against Moses Small- 
wood] for assault and battery upon his wife. 
The wife was admitted to testify for the 
United States, on the authority of the case 
of U. S. v. Fitton [Case No. 15,106]. 

[Cited in IT. S. v. Jones, 32 Fed. 570.] 



Case No. 16,316a. 

UNITED STATES v. SMIDTH. 

[N. Y. Times, Feb. 26, 1855.] 

Circuit Court, S. D. New York. 1855. 

Cbiminai. Law— New Tkial— Sobprise. 

[Where a criminal trial is conducted on both 
sides upon the assumption that a certain ma- 
terial fact, though not admitted, is to be taken 
as true, but the court in its charge expressly 
leaves the question of the existence of that fact 
to the jury, this is sufficient ground for grant- 
ing a new trial, where the attorney for the de- 
fence claims that the court's action was a sur- 
prise to him, and that he would have offered 
evidence on the point in question had he known 
that the matter was to be considered as open 
to the jury.] 

Capt Smidth was convicted at the last 
term of this court of being employed in the 
African slave trade, on board the slave brig 
Julia Moulton. Heard on motion for a new 
trial. 

Before NELSON, Circuit Justice, and 
BETTS, District Judge, 

NELSON, Circuit Justice. The prisoner is 
indicted under the act of congress passed 
May 15, 1820 [3 Stat. 600], upon a charge of 
having been engaged in the slave trade, in 
violation of the provisions of that act By 
its provisions, any citizen of the United 
States, being of the crew, or snip's company 
of any foreign* ship engaged in the slave 
trade, or anv person whatever, being of the 
crew or ship's company of any ship, owned 
in whole or in part, or navigated for, or in 
behalf of, any citizen or citizens of the Unit- 
ed States, who shall be engaged in the slave 
trade in the manner and with the intent 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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specified in the fourth and fifth sections of 
the act, shall be adjudged a pirate, and, on 
conviction of the offence, shall suffer death. 
The indictment charged the offence under 
both branches of the act— (1) That the pris- 
oner being one of the ship's company of the 
brig Julia Moulton, owned in whole or in 
part by a citizen or citizens of the United 
States, did piratically, etc., confine and de- 
tain 500 negroes on board said vessel, etc., 
with intent, etc., contrary to the statutes. 
(2) That the prisoner, being a citizen of the 
United States, and one of the ship's com- 
pany of the brig Julia Moulton— the said 
brig being a foreign vessel engaged in the 
slave trade— did piratically, etc., detain, etc., 
500 negroes on board said vessel, with in- 
tent, etc. 

On the trial evidence was given on behalf 
of the government of the purchase of the 
brig Julia Moulton by the prisoner at Boston, 
from the American owners, previous to the 
equipment and fitting out at the port of 
New York for the voyage to the coast of Af- 
rica; also that the ship's papers were taken 
out at the custom-house at Boston, and aft- 
erwards at New York, by him, or at his in- 
stance, and in his own name. The evidence 
was not entirely clear that the purchase of 
vessel was made for himself, or that he had 
furnished the money that was paid for her. 
In the ship's papers, which had been pro- 
duced by the government, the prisoner was 
described as a citizen of the United States, 
and he had taken the usual custom-house 
oath that he was such citizen. The evidence 
was full that the prisoner, as master of the 
vessel, sailed from the port of New York to 
the coast of Africa, took in a cargo of ne- 
groes, and from thence sailed to the Island 
of Cuba, where the cargo was landed, and 
the ship burned by his orders. Considera- 
ble evidence was given on the part of the 
prisoner tending to show that he was a sub- 
ject of the kingdom of Hanover, in which he 
was born, and not a citizen of the United 
States- 

In submitting the case to- the jury the 
court stated that the government must prove 
either that the prisoner, at the time he was 
engaged in the illegal traffic, was a citizen of 
the United States, or that the vessel which 
he commanded was owned, in whole or in 
part, by a citizen or citizens of the United 
States, in order to justify them in finding 
him guilty. And these two questions were 
accordingly left to the jury, for their find- 
ing, after calling their attention to the evi- 
dence that had been given bearing upon 
them. The jury found a general verdict of 
guilty. 

The prisoner's counsel now moves for a 
new trial, among others, upon the ground 
that he was taken by surprise in the direc- 
tion given to the case by the charge of the 
court in submitting to the jury the question 
as to the national character of the vessel, 
or, to be more particular, the question wheth- 
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er the interest of the American owners in 
the vessel had passed to the prisoner by the 
purchase of her at Boston. 

The argument of the counsel is. that the 
purchase of the vessel by the prisoner has 
been proved on behalf of the government; 
and assuming, therefore, that it was not to 
be made a matter of controversy in the prog- 
ress of the trial, but not to be taken as an 
admitted fact, he had omitted to examine 
witnesses and to produce evidence, which, if 
his attention had been turned to the point, 
or he had deemed it material, would have 
placed the fact beyond all reasonable doubt; 
that having taken it for granted, from the 
course of the trial, that the purchase and 
transfer of the vessel from the American 
owners passed from them, and vested in the 
prisoner a complete title, the only question 
in controversy left in this part of the case, 
as the counsel supposed, was the question of 
citizenship. 

We are satisfied, on a review of the case, 
that those considerations, suggested by the 
counsel for the prisoner, are entitled to 
weight, and that the course of the trial may 
very well have misled him in respect to the 
point mentioned, in conducting the defence. 

The government having begun the trial by 
giving evidence tending to prove the pur- 
chase of the vessel by the prisoner from the 
American owners, and thus making that fact 
a part of its case, whether material or not, 
so far as the prosecution was concerned, it 
was natural for the counsel for the prisoner 
to infer that, unless he himself chose to 
controvert it, it would be regarded as ad- 
mitted, or, at least, not a matter of contro- 
versy to the future progress of the triaL 
The somewhat imperfect state of the evi- 
dence in respect to this purchase, as given on 
the trial, led to the impression at the time, 
that whatever might be our opinion as to 
the fact, the question was one that belonged 
to the jury, and it was submitted according- 
ly. We are satisfied, from the view already 
presented, that in this respect we are mis- 
taken; and that instead of submitting the 
fact to the jury, as the government had 
made it a part f its case, and the fact not 
being controverted by the prisoner, the court 
should have regarded it as undisputed, and 
confined the question at issue to the citizen- 
ship of the prisoner. The contrary view tak- 
en by the court was not only calculated to 
mislead the counsel for the defence, but, we 
think, from the course of the trial, and the 
evidence given on the part of the govern- 
ment, that there was error in submitting the 
question ff the uational character of the 
vessel to the jury at all, as open for their 
consideration. 

The finding of guilty was general, and as 
the national character of the vessel was sub- 
mitted to the jury, the verdict may have 
been influenced by the consideration of that 
question. There must, therefore, be a new 
trial. 
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UNITED STATES v. SMILEY et al. 

[6 Sawy. 640.] i 

Circuit Court, N. D. California. Sept 5, 
1864. 

Theft of Abandoned Properti — Extraterri- 
torial Criminal Jurisdiction— Prop- 
erty B cried in Sea. 

1. The ninth section of the act of congress of 
March 3, 1825 [4 Stat 116], against plundering 
or stealing money, goods, merchandise or other 
effects from or belonging to any ship or vessel, 
in distress or wrecked, lost or stranded, does not 
apply" to property which has been abandoned 
by its owners. Property thus abandoned may 
be acquired by any one who has the energv and 
enterprise to seek its recovery, without violat- 
ing the statute. 

2. The criminal .-jurisdiction of the United 
States may, in some instances, extend to their 
citizens beyond their territory, as, for instance, 
for violation of treaty stipulations by them 
abroad; for offenses committed in foreign coun- 
tries where jurisdiction is by treaty conceded 
for that purpose, as in some cases in China and 
the Barbary States; for offenses committed on 
deserted islands or uninhabited coasts, by offi- 
cers and seamen of vessels sailing under their 
flag; and for dei-elietions of duty by their min- 
isters, consuls and other representatives abroad. 
But except in cases like these (and their extra- 
territorial character is generally indicated in 
the law designating the act for which punish- 
ment is prescribed), the criminal jurisdiction of 
the United States is limited to their own ter- 
ritory, actual or constructive. Their actual 
territory is co-extensive with their possessions, 
including a marine league from their shores on 
the sea. Their constructive territory embraces 
vessels sailing under their flag. Wherever they 
go they carry the laws of their country, and for 
a violation of them their officers and seamen 
may be subjected to punishment. 

^9JI e xT in , 9, om - T - Manchester, 152 Mass. 245, 
7Sr?VT E ( ?. 1 i?\ Manchester v. Massachusetts, 
139 U. S. 262, 11 Sup. Ct 564.] 

3. In this case the vessel, which carried the 
money recovered by the accused, was at the 
time of its recovery broken up, without a ves- 
tige of it remaining. The money was buried 
in the sand several feet under the water of the 
sea and was within one hundred and fifty feet 
of the Mexican shore. Held, that there was no 
jurisdiction of the United States over the place 
or property; and that the jurisdiction of Mexi- 
co over all offenses committed within a marine 
league of its shores, not on a vessel of another 
nation, was complete and exclusive. 

[This was an indictment against Thomas 
J. L. Smiley and others for plundering and 
stealing property from a wreck, under the 
act of congress of May 3, 1825. Heard on 
demurrer.] 

The case was as follows: The steamer 
Golden Gate, belonging to the Pacific Mail 
Steamship Company, left San Francisco for 
Panama on the twenty-first of July, 1862, 
with two hundred and forty-two passengers 
and a crew of ninety-six persons. At about 
five o'clock on the afternoon of Sunday, July 
27th, while running within three and a half 
miles of the Mexican coast, she was discov- 
ered to be on fire. An examination disclosed 
that the fire had originated between one of 



i [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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the galleys and the smokestack, and "it soon 
became apparent that it was impossible to 
save her. She -was then immediately headed 
for the shore, and half an hour later struck 
on a shelving beach of sand about two hun- 
dred and fifty feet from the shore, at a point 
fifteen miles north of the port of Manzanillo. 
The surf, which was breaking heavily, soon 
swung her stern around so that she lay nearly 
parallel with the beach when she went to 
pieces. At eight o'clock of that evening all 
that remained visible were her engines, boil- 
ers, and wheel frames. Of the three hundred 
and thirty-eight souls on board, only one 
hundred and forty were saved. The treasure 
which she carried, amounting to one million 
four hundred and fifty thousand dollars, was 
sunk about forty feet inside of the wreck, 
where in a space of sixty feet square up- 
wards of one million two hundred thousand 
dollars were subsequently recovered. 

Soon after the loss of the steamer was 
known, a vessel was fitted out by the under- 
writers to proceed to the scene of disaster and 
recover whatever was possible of the treas- 
ure. The parties employed soon returned and 
abandoned the idea of finding it Immedi- 
ately another vessel, the Active, was sent by 
a party of capitalists on the same errand, but 
she returned likewise unsuccessful. In De- 
cember, 1862, another party of capitalists 
started another vessel, the schooner William 
Ireland, fitted with pumps and wrecking ap- 
pliances and accompanied by submarine din- 
ers, under the command of Ireland, one of 
the projectors of the enterprise. The men 
in this expedition succeeded in recovering 
eight hundred thousand dollars. In August, 
1S63, they again returned to the wreck and 
were successful in recovering seventy-six 
thousand dollars more, when it was believed 
that any further efforts to secure any addi- 
tional amount would be unsuccessful. After- 
wards, in September, 1863, Thomas J. L. Smi- 
ley and others fitted out another expedition 
with a party of divers and a more complete 
equipment of diving and wrecking apparatus, 
and returned in January following, having 
succeeded in recovering three hundred and 
three thousand dollars. On a second trip 
they found thirty-three thousand dollars 
more; and with that voyage all efforts in 
that direction were closed. The treasure re- 
covered by Smiley and others was carried in 
wooden boxes, each containing from five 
hundred dollars to forty-four thousand dol- 
lars, and was stowed in a room near the stern 
of the ship. The locality where the greater 
part was found was about one hundred and. 
fifty feet from the shore of Mexico, and in 
from six to nine feet of water. Beneath the 
water was an equal depth of sand, under 
which was a hard clay stratum. On this 
hardpan beneath the water and the sand, the 
treasure boxes lay. 

Before commencing his operations, Smiley 
had obtained from the Mexican government a 
license to explore for the treasure lost On 
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his return to San Francisco, claim was made 
by shippers for the specie recovered, but it 
was not given up, as the parties could not 
agree as to the amount which the recovering 
party should retain as compensation for *he 
recovery. The result was that a complaint 
was made against Smiley and others of his 
company, and in March, 1864, they were in- 
dieted in the circuit court of the United States 
for plundering and stealing the treasure from 
the Golden Gate, under the ninth section of 
the act of congress* of March 3, 1825, which 
provides -"that, if any person or persons shall 
plunder, steal, or destroy any money, goods, 
merchandise or other effects, from or belong- 
ing to any ship, or vessel, or boat or raft 
which shall be in distress, or which shall be 
wrecked, lost, stranded, or cast away upon 
the sea, or upon any reef, shoal, bank, or 
rocks of the sea, or in any other place within 
the admiralty and maritime jurisdiction of 
the United States," he "shall be deemed 
guilty of felony, and shall, on conviction 
thereof, be punished by fine, not exceeding 
five thousand dollars, and imprisonment and 
confinement to hard labor not exceeding ten 
years, according to the aggravation of the 
offense." 4 Stat. 116. 

To the indictment a demurrer was inter- 
posed on various technical grounds. As the 
expedition conducted by Smiley was an open 
one, after all other efforts for the recovery of 
the treasure had been abandoned, and Smiley 
was a man of previously good character and 
standing in the community, the indictment was 
generally regarded as persecution,— as an at- 
tempt to coerce the treasure from him with- 
out allowing proper compensation to him and 
his associates for its recovery. The counsel 
engaged in the case appeared to recognize 
this. It was therefore agreed that the facts 
stated above should be deemed admitted, and 
that upon them the following questions should 
be presented to the court for determination: 
First, whether the act of congress applied to 
a ease where the taking of the property, of 
which larceny was alleged, was after the ves- 
sel had gone to pieces and disappeared; and, 
second, whether, if the act covered such a 
ease, the circuit court had jurisdiction to try 
the offense charged, it having been committed 
within a marine league of the shores of Mex- 
ico; with a stipulation that if the court 
should be of opinion that the act did not ap- 
ply to the case, or that it had not jurisdiction 
to try the offense charged, the demurrer should 
be sustained. Upon this stipulation the ques- 
tions were argued. 

William Barber, for the prosecution. 
John B. Felton and Delos Lake, for de- 
fendants. 

Before FIELD, Circuit Justice, and HOFF- 
MAN, District Judge. 

FIELD, Circuit Justice. We are not pre- 
pared to decide that the statute does not ap- 
ply to a case where the vessel has gone to- 
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pieces, to which the goods belonged, of which 
larceny is alleged. It would fail of one of its 
objects if it did not extend to goods which the 
officers and men of a stranded or wrecked 
vessel had succeeded in getting ashore, so 
long as a claim is made by them to the prop- 
erty, though before its removal the vessel may 
have been broken up. We are inclined to the 
conclusion that, until the goods are removed 
from the place where landed, or thrown 
ashore, from the stranded, or wrecked vessel, 
or cease to be under the charge of the officers 
or other parties interested, the act would ap- 
ply if a larceny of them were committed, even 
though the vessel may in the meantime have 
gone entirely to pieces and disappeared from 
the sea. But in this case the treasure taken 
had ceased to be under the charge of the 
officers of the Golden Gate, or of its under- 
writers, when the expedition of Smiley was 
fitted out, and all efforts to recover the prop- 
erty had been given up by them. The treas- 
ure was then in the situation of derelict or 
abandoned property, which could be acquired 
by any one who might have the energy and 
enterprise to seek its recovery. In our judg- 
ment the" act was no more intended to reaeh 
cases where property thus abandoned is re- 
covered, than to reach property voluntarily 
thrown into the sea, and afterwards fished 
from its depths. 

But if the act covered a case where the 
property was recovered after its abandonment 
by the officers of the vessel and others in- 
terested in it, we are clear that the circuit 
court has not jurisdiction of the offense here 
charged. The treasure recovered was buried 
in the sand, several feet under the water, and 
was within one hundred and fifty feet from 
the shore of Mexico. The jurisdiction of that 
country over all offences committed within 
a marine league of its shore, not on a vessel 
of another nation, was complete and exclusive. 
Wheaton, in his treatise on International 
Law, after observing that "the maritime ter- 
ritory of every state extends to the ports, 
harbors, bays, and mouths of rivers and ad- 
jacent parts of the sea inclosed by headlands, 
belonging to the same state," says: "The gen- 
eral usage of nations superadds to this extent 
of territorial jurisdiction a distance of a ma- 
rine league, or as far as a cannon-shot will 
reach from the shore, along all the coasts of 
the state. Within these limits its rights of 
property and territorial jurisdiction are abso- 
lute, and exclude those of every other nation." 
Part 2, c. 4, § 6. 

The criminal jurisdiction of the government 
of the United States— that is, its jurisdiction 
to try parties for offenses committed against 
its laws— may in some instances extend to its 
citizens everywhere. Thus, it may punish for 
violation of treaty stipulations by its citizens 
abroad, for offenses committed in foreign 
countries where, by treaty, jurisdiction is con- 
ceded for that purpose, as in some cases in 
China and in the Barbary States; it may pro- 
vide for offences committed on deserted is- 



lands, and on an uninhabited coast, by the of- 
ficers and seamen of vessels sailing under its 
flag. It may also punish derelictions of duty 
by its ministers or consuls, and other repre- 
sentatives abroad. But in all such cases it 
will be found that the law of congress indi- 
cates clearly the extraterritorial character of 
the act at which punishment is aimed. Except 
in cases like these, the criminal jurisdiction of 
the United States is necessarily limited to 
their own territory, actual or constructive. 
Their actual territory is co-extensive with 
their possessions, including a marine league 
from their shores into the sea. 

This limitation of a marine league was 
adopted because it was formerly supposed that 
a cannon-shot would only reaeh to that ex- 
tent It is essential that the absolute domain 
of a country should extend into the sea so far 
as necessary for the protection of its inhabit- 
ants against injury from combating belliger- 
ents while the country itself is neutral. Since 
the great improvement of modern times in 
ordnance, the distance of a marine league, 
which is a little short of three English miles, 
may, perhaps, have to be extended so as to 
equal the reaeh of the projecting power of 
modern artillery. The constructive territory 
of the United States embraces vessels sailing 
under their flag; wherever they go they carry 
the laws of their country, and for a viola- 
tion of them their officers and men may be 
subjected to punishment. But when a vessel 
is destroyed, and goes to the bottom, the juris- 
diction of the country over it necessarily ends, 
as much so as it would over an island which 
should sink into the sea. 

In this case it appears that the Golden Gate 
was broken up; not a vestige of the vessel re- 
mained. Whatever was afterwards done 
with reference to property once on board of 
her, which had disappeared under the sea, was 
done out of the jurisdiction of the United 
States, as .completely as though the steamer 
had never existed. 

We are of opinion, therefore, that the circuit 
court has no jurisdiction to try the offense 
charged, even if, under the facts admitted by 
the parties, any offense was committed. Ac- 
cording to the stipulation, judgment sustaining 
the demurrer will be, therefore, entered, and 
the defendants discharged. 



Case Wo. 16,318. 

UNITED STATES t. SMITH.1 

Circuit Court, E. D. Pennsylvania. Oct. 25, 
1861. 

International Law— Civil War— Rights of 
Insurgents— Piracy. 

£L A combination of citizens or subjects for 
the purpose of overturning a government does 
not become entitled to the privileges of national 
sovereignty until a revolution is actually ac- 
complished.] 

1 [Not previously reported.] 
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[2. The fact that the number of insurgents 
in a state is so great that they carry on_ a civil 
war against its government does not entitle the 
government set up by such insurgents to the 
privileges of sovereignty.] 

[3. The United States courts will treat as pi- 
rates all persons engaged in plundering vessels 
of United States citizens under authority of a 
government set up by insurgents against whom 
a civil war is being waged.] 

[This was an indictment against William 
Smith for piracy.] 

Geo. A. Coffey, U. S. Atty. 
Furman Sheppard, for prisoner. 

Before GRIER, Circuit Justice, and CAD- 
WALADER, District Judge. 

GREER, Circuit Justice (charging jury). 
The defendant, William Smith, whom you 
have in charge, is indicted for the erime of 
piracy. It is proper that the court should 
give you a definition of it, so that you may 
apply the testimony to the case. It is briefly 
defined as "robbery on the high seas." [U. S. 
v. Smith] 5 Wheat [18 U. SJ 153, Append. 
As the sea belongs to no nation, but to all na- 
tions, and as the offense is usually committed 
without the particular municipal jurisdiction 
of any nation, it is an offense against the law 
of nations, and may be punished by any na- 
tion, whether committed by natives or for- 
eigners. Pirates or robbers on the ocean 
are called "hostes humani generis." But 
every nation has the offense and punish- 
ment denned by its own municipal laws. Of 
the several acts of congress on this sub- 
ject we need only refer to the third section 
of the act of 15th May, 1820 [3 Stat. 600], 
as the one which defines the offense as char- 
ged in the indictment It is as follows: 
"Sec. 3. That, if any person shall, upon the 
high seas, or in any open roadstead, or in 
any haven, basin, or bay, or in any river 
where the sea ebbs and flows, commit the 
crime of robbery, in or upon any ship or ves- 
sel, or upon any of the shfp's company of 
any ship or vessel, or the lading thereof, 
such person shall be adjudged to be a pirate: 
and, being thereof convicted before the cir- 
cuit court of the United States for the dis- 
trict into which he shall be brought, or in 
which he shall be found, shall suffer death. 
And if any person engaged in any piratical 
cruise or enterprise, or being of the crew or 
ship's company of any piratical ship or ves- 
sel, shall land from such ship or vessel, and, 
on shore, shall commit robbery, such person 
shall be adjudged a pirate: and on convic- 
tion thereof before the circuit court of the 
United States for the district into which he 
shall be brought, or in which he shall be 
found, shall suffer death: Provided, that 
nothing in this section contained shall be 
construed to deprive any particular state of 
its jurisdiction over such offences, when 
committed within the body of a county, or 
authorize the courts of the United States to 
try any such offenders, after conviction or 



acquittance, for the same offence, in a state 
court" 

First the offense is robbery, a crime de- 
fined by the common law as "the feloneous 
and violent taking of any money or goods 
from the person of another, putting him in 
fear." The epithet "feloneous" has reference 
to the intention, which must be "animo fu- 
randi" for the purpose of stealing or appro- 
priating the thing taken. There need be no 
absolute personal violence used, if there be 
threats and the person robbed submits peace- 
ably through fear of violence. When the 
robbery is committed by several acting to- 
gether, all are equally guilty. Nor need the 
money or goods taken be on the person, pro- 
vided they be in the possession of the own- 
er, such as household goods, or cattle in the 
field, or, as in this case, "upon a vessel, and 
in lading" as defined in the act Third. The 
robbery must be committed on the "high 
seas," &c. 

If you believe the testimony (which I need 
not repeat to you), the charge thus defined 
appears to be fully established. In fact, if 
the case rested here, the learned counsel for 
the defendant seem to admit that they could 
not avoid a conviction. But it is contended 
that, though property may be taken "by vio- 
lence on the high seas," yet if it be done by 
authority of a state in prosecution of a war 
against another state, the persons acting un- 
der such an authority are not guilty of piracy, 
and cannot be punished as such. Of this there 
is no doubt; for piracy has been defined as 
"depredation on or near the sea without au- 
thority from any prince or state." 6 Bac. 
Abr. 163. Those having such authority are 
treated as enemies, or as having the privi- 
leges of enemies in open war. Thus Turks 
and Algerines, though acting as free-booters 
on the ocean (according to Sir Lionel Jen- 
kins), could not be treated as pirates, be- 
cause they acted under a commission from 
states with whom the government had trea- 
ties, and had acknowledged to be states, in 
the great family of nations. But it does not 
follow that every band of conspirators who 
may combine together for the • purpose of 
rebellion or revolution or overturning the 
government of which they are citizens or 
subjects, become ipso facto a separate and 
independent member of the great family of 
sovereign states. A successful rebellion may 
be termed a revolution; but until it becomes 
such it has no claim to be recognized as a 
member of the family, or exercise the rights 
or enjoy the privileges consequent on sover- 
eignty. 4C When a civil war rages in a for- 
eign nation, or in our own, and one part 
separates from the old established govern- 
ment, and erects itself into a distinct govern- 
ment, the courts of the United States must 
view such contested government as it is 
viewed by the legislative and executive de- 
partments of the government of the United 
States." Every government is bound, by the 
law of self-preservation, to suppress insur- 
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reetions; and the fact that the number and 
power of the insurgents may be so great as 
to carry on a civil war against their legiti- 
mate sovereign will not entitle them to "be 
considered a state. The faet that a civil 
war exists for the purpose of suppressing a 
rebellion is conclusive evidence that the gov- 
ernment of the United States refuses to ac- 
knowledge their right to be considered as 
such. Consequently this court, sitting here 
to execute the laws of the United States, can 
view those in rebellion against them in no 
other light than as traitors to their country, 
and those who assume by their authority 
a right to plunder the property of our citi- 
zens on the high seas as pirates and robbers. 
I do not think it necessary, on the present 
occasion, to follow the wide range of ques- 
tions which have been drawn into discussion. 
Of the plea of duress I need only say that 
I am sorry indeed that there is not some evi- 
dence to support it. But the dispensation of 
mercy is not with us. Your duty is to ren- 
der a true verdict, and that of the court to 
pronounce the sentence of law thereon. 
Whether, under all the circumstances of the 
case, a proper policy might not suspend its 
execution, is a question for the executive to 
decide. 



Case No. 16,319. 

UNITED STATES v. SMITH. 

[2 Blatchf. 127.] i 

Circuit Court, N. D. New York. Oct 7, 1850. 

Customs Duties — Collection Laws — Nonde- 
livery of Manifest — Construction 
of Statutes. 

1. The 1st section of the act of March 2d, 
1821 (3 Stat 616), as re-enacted bv the act 
of March 3d, 1823 (3 Stat. 781), which imposes 
a penalty for bringing into the United States 
from adjacent territory goods subject to duty, 
and not delivering a manifest thereof at the 
nearest collector's office, is not repealed by sec- 
tion 19 of the act of August 30th, 1842 (5 Stat 
565). 

[Cited in U. S. v. Nolton, Case No. 15,897: 
U. S. v. The Cuba, Id. 14,898; The Co- 
quitlam, 57 Fed. 718.] 

2. The first two acts and the last act provide 
for a very different class of offences. The for- 
mer attach the penalty to the mere neglect to 
deliver a manifest, no matter what the intent. 
In the latter, there must be an intent to defraud 
the revenue, and either smuggling or an at- 
tempt to pass a fraudulent invoice. 

[Cited in U. S. v. Batchelder, Case No. 14,- 
540.] ' 

3. The act of 1821 does not require either a 
formal entry at the collector's office or an in- 
voice, and the system established by it is a dis- 
tinct one, applicable to the frontiers adjacent 
to foreign territories. 

4. The act of 1842 is aimed at frauds on the 
revenue, in cases where an entry of goods and 
an invoice are required, as prescribed by the act 
of March 1st, 1823 (3 Stat 729). 



i [Reported by Samuel Blatehford, Esq., and 
here reprinted by permission.] 



This was a writ of error to the district 
court [of the United States for the Northern 
district of New York]. 

The action was debt, brought by the United 
States against [Abel BJ Smith, to recover a 
penalty under the acts of congress passed 
March 2d, 1821, and March 3d, 1S23 (3 Stat. 
616, 781). The declaration set forth, in sub- 
stance, that the defendant brought from 
Canada into the United States, in the col- 
lection district of Cape Vincent, certain goods- 
and merchandise subject to duty, and neg- 
lected and refused to deliver a manifest 
thereof at the nearest collector's or deputy- 
collector's office, and passed by and avoid- 
ed such office, contrary to the provisions of 
the acts of congress above referred to; and 
claimed the penalty of four times the value 
of said merchandize. The defendant plead- 
ed nil debet On the trial, the counsel for 
the defendant admitted that a cause of ac- 
tion had been made out, and that the United 
States were entitled to recover according to 
the case as presented by the declaration; but 
insisted that the penalty imposed under the- 
acts of 1821 and 1823 had been abrogated by 
the 19th section of the act of congress of the- 
30th of August, 1842 (5 Stat 565). The court 
so ruled, to which ruling the plaintiffs ex- 
cepted, and, after verdict and judgment for 
the defendant [case unreported], they 
brought a writ of error, 

James R. Lawrence, Dist Atty., for plain- 
tiffs in error. 
Bernard Bagley, for defendant in error. 

NELSON, Circuit Justice, By the 1st sec- 
tion of the act of March 2d, 1821, it is made 
the duty of the masters of vessels, except 
registered vessels, and of every person having 
charge of any boat, &c, and of the conductor 
or driver of any carriage or sleigh, and of 
every other person coming from any foreign 
territory adjacent to the United States, into 
the United Stages, with merchandize subject 
to duty, to deliver, immediately on his ar- 
rival within the United States, a manifest of 
the cargo or loading of such vessel, boat or 
carriage, or of the merchandize so brought 
from the foreign territory, at the office of any 
collector or deputy-eolleetor which shall be 
nearest the boundary line, &c; and every 
such manifest shall be verified by the oath 
of the person delivering the same, which 
shall state that such manifest contains a 
f ulL just and true account of the kinds, quan- 
tities and values of all the merchandise so 
brought from the foreign territory; and it is 
provided that, in case of neglect or refusal, 
or of passing by or avoiding the office, the 
said merchandise, together with the vessel, 
boat or carriage, shall be forfeited to the 
United States, and the person offending shall 
be subject to a penalty of $400. 

The act of March 3d, 1823, substantially re- 
enacts this provision, changing the penalty 
of $400 to a penalty of four times the value 
of the merchandise. 
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The 19th section of the act of August 30th, 
1842, provides, that if any person shall 
knowingly and wilfully, with intent to de- 
fraud the revenue of the United States, 
smuggle or clandestinely introduce into the 
United States any goods, wares or merchan- 
dise subject to duty, and whieh should have 
been invoiced, without paying or accounting 
for the duty, or shall make out, or pass or 
attempt to pass through the custom-house, 
any false, forged or fraudulent invoice, ev- 
ery such person, &c, shall be deemed guilty 
of a misdemeanor, and, on conviction, shall 
be fined not exceeding §5,000, or imprisoned 
for a term not exceeding two years, or both. 

The question presented is, whether this sec- 
tion has the effect necessarily to repeal the 
aforesaid provisions of the acts of 1821 and 
1823. If it has, it must be by implication, on 
account of the repugnancy and inconsistency 
of the two provisions, as there is no repeal in 
express terms; and, in order to ascertain 
this, it will be material to compare the two 
acts, and ascertain with care their import 
and effect. 

The offence, in the acts of 1821 and 1823, 
consists in the neglect or refusal to deliver 
at the office of the collector, or of his deputy, 
nearest the boundary line, or nearest the road 
or waters by whieh the goods are brought, 
the manifest prescribed in the act, of mer- 
chandise subject to duty brought into the 
United States from an adjacent foreign terri- 
tory; or, the passing by and avoiding such 
office. The simple neglect or refusal to de- 
liver the manifest, under the circumstances 
stated, or the passing by and avoiding the 
office, constitutes the offence, and subjects 
the party to the penalty. The intent which 
accompanies the neglect or refusal, or the 
passing by and avoiding the office, is not 
made an element of the offence, or the sub- 
ject of inquiry on the trial. If the fact of 
neglect or refusal appears, the penalty fol- 
lows. 

The offence, in the act of 1842, consists in 
knowingly and wilfully, and with an intent 
to defraud the revenue, smuggling or clan- 
destinely introducing into the United States 
merchandize subject to duty, and which 
should have been invoiced, without paying 
or accounting for the duty; or, the making 
or passing, or attempting to pass, at the 
custom-house, a false, forged or fraudulent 
invoice. The act must be smuggling or clan- 
destinely bringing into the United States 
merchandize subject to duty; and it must 
be done with a wilful intent to defraud the 
revenue. These are essential elements to 
constitute the offence, and must be establish- 
ed on the trial, to warrant a conviction. 

Now, it seems to me that this analysis and 
comparison of the two acts show that they 
provide for an entirely distinct and different 
class of offences, depending upon a totally 
different state of facts and circumstances, 
and are to be regarded as separate and dis- 
tinct parts of the system of the government 
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to prevent evasion and fraud in collecting 
the revenue. Their only identity consists in 
their object and purpose, to wit, to guard the 
customs. But, in this there is no repug- 
nancy; as penal acts for this purpose in the 
statute book are numerous and constantly 
enforced. The repeal of a statute by impli- 
cation is not favored by the courts, and is 
never allowed unless the repugnancy is plain 
and unavoidable, so that the two acts are in- 
capable of being reconciled. "Wood v. U. S., 
16 Pet. [41 U. SJ 342. Here, both statutes 
may well stand together, as the acts consti- 
tuting the offence in the former are not cov- 
ered by the latter. The former prescribes 
particular regulations to be observed on the 
frontiers by the importers of foreign mer- 
chandize, with a view to guard the revenue, 
annexing a penalty in case of a non-observ- 
ance. The violation of these comes far 
short of making out the offence under the 
latter. Both are directed against the impor- 
tation of foreign merchandise without pay- 
ment of the duty, but under a different state 
of facts and circumstances, and prescribing 
a punishment according to the aggravation 
of each case respectively. Hence, where the 
act is done knowingly and wilfully, and with 
an intent to defraud, fine and imprisonment 
-are annexed. 

It is net necessary to say that the latter act 
is cumulative; indeed, it cannot be properly 
so regarded, because it is not for the same 
offence. Neither is it necessary to say that 
the party could be punished under each stat- 
ute for the same importation of merchandise. 
That is a very different question from the 
one presented, and whieh I have been con- 
sidering. The same act, committed under dif- 
ferent circumstances, may be the subject of 
different degrees of punishment, as an as- 
sault, and an assault with intent to kill; 
but, it by no means follows that the party is 
punishable by the infliction of each penalty. 

But, independently of the above views, 
there is also another upon which I am of 
opinion that the judgment below must be re- 
versed. 

By the 19th section of the act of 1842, the 
punishment is inflicted for 'smuggling goods 
subject to duty, and which should have been 
invoiced; and for making, or passing or at- 
tempting to pass at the custom-house, false, 
forged or fraudulent invoices. 

The act of congress of the 1st of March, 
1823 (3 Stat. 729), requires that an invoice 
shall be delivered to the collector when an 
entry of goods is made at the custom-house, 
giving to him, in certain cases, a limited dis- 
cretion as to the time when it is to be pro- 
duced; and it is against the smuggling of 
goods which, if regularly imported, should 
have been accompanied with this invoice, 
and against the fabrication of fraudulent in- 
voices, that the 19th section of the act of 
1842 is directed. 

Now, the act of 1821 refers to a different 
class of importations. No formal entry by 



XL S. v. SMITH (Case No. 16,320) 



[27 Fed. Cas. page 1138] 



the importer need be made at the office, nor 
need the goods be accompanied with an in- 
voice. All that is necessary is the delivery 
of the manifest prescribed by the act, at the 
office of the collector, or of his deputy, near- 
est the boundary line, or nearest the road or 
waters by which the goods have been 
brought, together with the verification of the 
same. Upon this being done, the duties are 
paid or secured. The act dispenses with the 
invoice. 

If, in view of the act of March 1st, 1823, 
which requires that an invoice should accom- 
pany the entry of goods at the custom-house, 
there could be any doubt that the construc- 
tion I have put upon the act of 1821 is cor- 
rect, all doubt is removed by the act of 
March 3d, 1823, which, though passed after 
the act of March 1st, 1823, yet substantially 
re-enacts the first section of the act of 1821, 
and changes the penalty, thereby re-affirm- 
ing that act, which dispenses with the in- 
voice. 

It is apparent that an essential element to 
constitute the offence under the 19th section 
of the act of 1842 is wanting, in the importa- 
tion of goods provided for in the act of 1821. 
There is nothing in the latter act requiring 
that they should be invoiced. The system is 
a distinct one, applicable to the frontiers ad- 
jacent to foreign territories. I am constrain- 
ed, therefore, to differ from the court below, 
and to reverse the judgment there rendered. 
Judgment reversed, and venire de novo. 



Case No. 16,320. 

UNITED STATES v. SMITH. 

[3 Blatchf. 235.] i 

Circuit Court, S D. New York. Feb. 24, 1855. 

Criminal Law — Instructions — New Trial — 
Slave Trade. 

Where, on the trial of an indictment, founded 
on the slave-trade act of May 15, 1820 (3 Stat. 
600), which charged the prisoner with being one 
of the ship's company of a vessel owned in 
whole or in part by a citizen or citizens of the 
United States, and ajso with being a citizen of 
the United States and one of the ship's company 
of a foreign vessel, the government began the 
trial by giving evidence tending to prove the 
purchase of the vessel by the prisoner from 
American owners of her, and the prisoner did 
not controvert that fact, or put in any evidence 
on that subject, but confined himself to proving 
that he was not a citizen of the United States: 
Held, that it was error in the court to submit 
to the jury the question as to whether the in- 
terest of such American owners in the vessel 
had passed to the prisoner by such purchase, 
but that the only question submitted to them 
should have been as to the citizenship of the 
prisoner; and that, as they found a general 
verdict of guilty, there must be a new trial. 

[Cited in Sparf v. U. S., 156 U. S. 175, 15 
Sup. Ct. 321.] 

This was an indictment against the defend- 
ant [James Smith], under the act of congress 

i [Reported by Samuel Blatchford, Esq., and 
here reprintrd by permission.] 



passed May 15, 1820 (3 Stat. 600), upon a 
charge of having been engaged in the slave 
trade, in violation of the provisions of that 
act. It provides, that any citizen of the 
United States, being of the crew or ship's 
company of any foreign ship engaged in the 
slave trade, or any person whatever, being of 
the crew or ship's company of any ship own- 
ed in whole or in part, or navigated for, or in 
behalf of, any citizen or citizens of the Unit- 
ed States, who shall be engaged in the slave 
trade, in the manner and with the intent 
specified in the fourth and fifth sections of 
the act, shall be adjudged a pirate, and, on 
conviction of the offence, shall suffer death. 
The indictment charged the offence under 
both branches of the act: (1) That the pris- 
oner, being one of the ship's company of the 
brig Julia Moulton, owned in whole or in 
part by a citizen or citizens of the United 
States, did piratically, &c, confine and de- 
tain five hundred negroes on board said ves- 
sel, &c, with intent, &c, contrary to the stat- 
ute. (2) That the prisoner, being a citizen 
of the United States, and one of the ship's 
company of the brig Julia Moulton, the said 
brig being a foreign vessel engaged in the 
slave trade, did piratically, &c, detain, &c., 
five hundred negroes on board said vessel, 
with intent, &c. After conviction, the defend- 
ant moved for a new trial. 

John McKeon, U. S. Dist. Atty. 
Charles O' Conor, for defendant. 

Before NELSON, Circuit Justice, and 
BETTS, District Judge. 

NELSON, Circuit Justice. On the trial, 
evidence was given, on behalf of the gov- 
ernment, of the purchase of the brig Julia 
Moulton by the prisoner, at Boston, from her 
American owners, previous to her equip- 
ment and fitting out at the port of New York 
for the voyage to the coast of Africa; also, 
that the ship's papers were taken out at 
the custom-house at Boston, and afterwards 
at New York, by him, or at his instance, and 
in his own name. The evidence was not en- 
tirely clear that the purchase of the vessel 
was made for himself, or that he had fur- 
nished the money that was paid for her. In 
the ship's papers, which were produced by 
the government, the prisoner was described 
as a citizen of the United States; and he 
took the usual custom-house oath that he was 
such citizen. The evidence was full, that the 
prisoner, as master of the vessel, sailed from 
the port of New York to the coast of Africa, 
took in a cargo of negroes, and thence sailed 
to the island of Cuba, where the cargo was 
landed and the ship burned by his orders. 
Considerable evidence was given on the part 
of the prisoner tending to show that he was a 
subject of the kingdom of Hanover, in which 
he was born, and not a citizen of the United 
States. 

In submitting the case to the jury, the court 
stated, that the government must prove, ei- 



[27 Fed. Cas. page 1139] 

tlier that the prisoner, at the time he was 
engaged in the illegal traffic, was a citizen of 
the United States, or that the vessel which 
he commanded was owned, in whole or in 
part, by a citizen or citizens of the United 
States, in order to justify them in finding 
him guilty. And these two questions ^vere 
accordingly left to the jury for their finding, 
after their attention was called to the evi- 
dence that had been given bearing upon 
them. The jury found a general verdict of 
guilty. 

The prisoner's counsel now moves for a 
new trial, upon the ground, among others, 
that he was taken by surprise in the direc- 
tion given to the case by the charge of the 
court, in submitting to the jury the question 
as to the national character of the vessel; or, 
to be more particular, the question whether 
the interest of the American owners in the 
vessel had passed to the prisoner by the pur- 
chase of her at Boston. 

The argument of the counsel is, that the 
purchase of the vessel by the prisoner had 
been proved on behalf of the government; 
that, assuming, therefore, that it was not to 
be made a matter of controversy in the prog- 
ress of the trial, but was to be taken as an 
admitted fact, he had omitted to examine 
witnesses and to produce evidence, which, 
if his attention had been turned to the point, 
or he had deemed it material, would have 
placed the fact beyond all reasonable doubt; 
and that, having taken it for granted, from 
the course of the trial, that the purchase and 
transfer of the vessel from the American 
owners passed from them and vested in the 
prisoner a complete title to the vessel, the 
counsel supposed that the only question in 
controversy, left in this part of the case, was 
the question of citizenship. 

We are satisfied, on a review of the case, 
that these considerations, suggested by the 
counsel for the prisoner, are entitled to 
weight, and that the course of the trial may 
very well have misled him in respect to the 
point mentioned, in conducting the defence. 
The government, having begun the trial by 
giving evidence tending to prove the purchase 
of the vessel by the prisoner from her Amer- 
ican owners, and having thus made that fact, 
whether material or not, a part of its case, 
so far as the prosecution was concerned, it 
was natural for the counsel for the prisoner 
to infer, that unless he himself chose to con- 
trovert it, it would be regarded as admitted, 
or, at least, not be a matter of controversy 
in the future progress of the trial. The 
somewhat imperfect state of the evidence in 
respect to this purchase, as given on the 
trial, led to the impression, at the time, that 
whatever might be our opinion as to the 
fact, the question was one that belonged to 
the jury, and it was submitted accordingly. 
We are satisfied, from the view already pre- 
sented, that in this respect we were mis- 
taken; and that, instead of submitting the 
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fact to the jury, as the government had made 
it a part of its ease, and as the fact was not 
controverted by the prisoner, the court should 
have regarded it as undisputed, and have 
confined the question at issue to the citizen- 
ship of the prisoner. Not only was the view 
taken by the court calculated to mislead the 
counsel for the defence, but, we think, from 
the course of the trial, and from the evi- 
dence given on the part of the government, 
that there was error in submitting the ques- 
tion of the national character of the vessel 
to the jury at all, as a question open for their 
consideration. 

The finding of guilty was general, and, as 
the national character of the vessel was sub- 
mitted to the jury, their verdict may have 
been influenced by the consideration of that 
question. There must, therefore, be a new 
triaL 



Case :NTo. 16,321. 

UNITED STATES v. SMITH. 

[1 Bond, 68; i 5 Am. Law Reg. 268.] 

District Court, S. D. Ohio. Oct Term, 1856. 

Offices of United States — Compensation — Set- 
off — Accounting Officers — Double Salar- 
ies— Territorial Secretary— Commissions. 

1. In a suit by the United States to recover 
a balance due on the books of the treasury de- 
partment, the defendant can not give in evi- 
dence, as a set-off, a claim against the govern- 
ment, which has not previously been presented 
to, and disallowed by, the proper accounting 
officer, without proving that it was not before 
in his power to produce the voucher for such 
claim, and that he was prevented from exhib- 
iting it, "by absence from the United States, or 
some unavoidable accident." 

2. The rejection of an account or claim 
against the United States, by an accounting of- 
ficer of the government, authorized by a special 
act of congress to adjust the same on equitable 
principles, does not preclude the defendant, 
when sued, from setting up such rejected claim 
or account as a set-off. 

3. There is no authority, either in the execu- 
tive or judicial department of the government, 
to allow a claim against the United States, 
which is prohibited by law. 

4. The legislation of congress prohibits any 
extra compensation to an officer for services 
performed, properly pertaining by law to his 
office. 

5. The defendant, as secretary of Minnesota 
territory, having a fixed salary as such, was not 
entitled to claim, in addition thereto, the sala- 
ry of governor, during the absence of that offi- 
cer; as the act organizing the territory made 
it the duty of the secretary, "in case of the 
death, removal, resignation, or necessary ab- 
sence of the governor," to discharge the duties 
of that office, without any provision for an in- 
crease of compensation to the secretary. 

6. The proviso in the second section of the 
act of September 30, 1850, expressly prohibits 
the allowance of double salaries in all cases. 

7. The act organizing the territory of Minne- 
sota, made the secretary the disbursing officer 
of the territorial government, and he can not 
claim a commission on such disbursements. 

i [Reported by Lewis H. Bond, Esq., and here 
reprinted by permission.] 



U. S. v, SMITH (Case No. 16,321) 



[27 Fed. Cas. page 1140] 



8. "Where an officer, with a salary payable 
quarterly, is appointed for four years, "unless 
sooner removed by the president," and a re- 
moval is made during a current quarter, he is 
not entitled to his salary to the end of the quar- 
ter. 

9. By the organic act of Minnesota territory, 
the general government became pledged to de- 
fray "the expenses of the legislative assembly, 
the printing of the laws, and other incidental 
expenses;" and the defendant is entitled to a 
credit for services rendered, or expenditures 
made, within the fair scope and meaning of 
these terms, so far as they did not pertain to 
the office of secretary of the territory; but the 
words "other incidental expenses" must be re- 
stricted to such expenses as were incidental 
to the legislative assembly and the printing of 
the laws. 

10. The second section of the act of August 
29, 1842 {5 Stat. 541], which applies to ter- 
ritories, then or afterward to be organized, pro- 
vides that no act of the legislature of a terri- 
tory shall be deemed of sufficient authoritv 
for a payment by the national treasury, and 
requires proper vouchers and proof of the same 
to be exhibited to the accounting officers of the 
proper departm°nt. 

11. In a judicial f>ase involving the accounts 
of a former secretary of a territory, in which 
credits are claimed which have been rejected 
by the treasury department, the fact that such 
credits have not been embraced in the esti- 
mate required by the organic act of the terri- 
tory, to be previously made by the secretarv of 
the treasury does not preclude their allow- 
ance by a jury, if not objectionable on other 
grounds. 

D. O. Morton, U. S. Dist. Atty. 
Corwin & Probasco, Judge Johnson, and 
Mr. Spooner, for defendant. 

LEAVITT, District Judge (charging jury). 
This suit is brought on the official bond of the 
defendant [Charles K. Smith], as late secre- 
tary of the territory of Minnesota, dated March 
31, 1849. A balance of $4,078.41 is claimed as 
due to the United States; and treasury state- 
ments are in evidence, showing such balance 
against the defendant The defendant ex- 
hibits claims against the government exceeding 
the amount of such balance, and insists on a 
judgment in his favor for the sum alleged to 
be due him. The larger portions of the items 
of claims exhibited in the defendant's account 
have been passed upon and disallowed by the 
treasury department, under the provisions of a 
special act of congress authorizing their ad- 
justment on equitable principles. The defend- 
ant also claims an allowance of about one thou- 
sand dollars, embracing items of charge 
against the United States, which have not been 
presented for payment or allowance at the 
treasury department, and, consequently, have 
not been rejected by it This latter class of 
vouchers was permitted to go in evidence to 
the jury, upon a suggestion that the defendant 
would be able to show reasons for their non- 
presentation which would render them admis- 
sible, and with the understanding that other- 
wise they were to be withdrawn from the con- 
sideration of the jury. The fourth section of 
the act of congress of March 3, 1797 (1 Stat. 



515), provides "that in suits between the Unit- 
ed States and individuals, no claim for a 
credit shall be admitted upon trial but such as 
shall appear to have been presented to the 
accounting officers of the treasury for their 
examination and by them disallowed, in whole 
or in part, unless it should be proved to the 
satisfaction of the court that the defendant is, 
at the time of the trial, in possession of vouch- 
ers not before in his power to procure, and that 
he was prevented from exhibiting a claim for 
such credit at the treasury by absence from 
the United States, or some unavoidable acci- 
dent." No proof has been exhibited by the 
defendant which brings the items referred to 
within either of the exceptions stated in the 
foregoing provision of the act of congress, and 
they must, therefore, be entirely excluded 
from the consideration of the jury. The law is 
imperative on this subject, and vests no dis- 
cretion in the court. There may be cases in 
which its operation may savor of harshness, 
or even of injustice, but there can be no doubt 
that such a provision is necessary to prevent 
the presentation of fraudulent or fictitious 
claims upon the government. 

Tbe other items of charge in the defend- 
ant's account having been presented to, and 
disallowed by, the proper accounting officer, 
under an act of congress authorizing their 
•settlement upon principles of equity, are 
properly in controversy in this suit Such 
rejection of these items, by the treasury de- 
partment, is not decisive of the rights of the 
claimant. The constitution of the United 
States vests all the judicial power of the 
government in the courts of the Union; and 
it is the unquestionable right of the citizen, 
in a suit brought by the United States for 
the recovery of a balance claimed, if his 
credits have been disallowed by the account- 
ing officer, to present them for the decision 
of a court and jury. There is an obvious 
necessity that the government should hold 
its subordinate agents to great strictness, 
and the most rigid accountability in all 
transactions involving official liability; and 
in discharging this duty, the highest execu- 
tive officers must be guided by law, and are 
not at liberty to adopt their own views of 
right and justice as the basis of their ac- 
tion. Even in cases of reference to them 
by act of congress, with a power to adjust 
and settle accounts on principles of equity, 
no authority is thereby implied to allow a 
claim against the government which is ex- 
pressly, or by clear implication, prohibited 
by law. And the same principle of action 
applies to and must govern the court of the 
United States in adjudicating between the 
government and a citizen, as to matters of 
account If the allowance of a claim is 
forbidden by law, a court and jury can not 
give it legal validity; but if not thus pro- 
hibited, and it is in its character just and 
equitable, though it may have been reject- 
ed by the proper officer, it may be allowed. 
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iu a judicial tribunal, if properly authenti- 
cated by evidence. When the government 
comes before such a tribunal as a litigant 
party, its position is that of equality with 
the citizen; and it is entitled to no special 
immunities, unless expressly conferred by 
law. If it shall happen that even the ap- 
plication of these liberal principles, in such 
a controversy, shall fail to secure to the in- 
dividual citizen the full measure of justice, 
his only remedy is an application to the 
legislative department of the government; 
the powers of which are ample to adminis- 
ter aright on the most comprehensive prin- 
ciples of equity, with no limitations except 
those imposed by the constitution. 

The items of the account exhibited by the 
defendant, and on which the jury are to 
pass, are numerous, and include claims for 
various services and expenditures, as secre- 
tary of the territory of Minnesota, embracing 
a period between March 31, 1849— the date 
of his appointment to office— and November 
14, 1S51, when he was superseded by the 
appointment of another person. I will not 
detain the jury by a special reference to all 
the credits claimed by the defendant in his 
account now exhibited, but having noticed 
a few of them, in respect to which the con- 
struction of the court has been called for, 
will state some general principles of law 
applicable to the whole account, which may 
afford a satisfactory guide to the jury, in 
their considerations as to its proper adjust- 
ment. 

I may remark here, that it is insisted, by 
the counsel for the government, that all the 
items of charge in the defendant's account 
are liable to the objection, either that they 
involve claims for services rendered by him 
as secretary of the territory, legally per- 
taining to the office, and for which he is 
entitled to no compensation beyond the sal- 
ary given him by law— or, if not included m 
this class, the services rendered and ex- 
penditures made were in virtue of laws or 
resolutions passed by the territorial legis- 
lature, for which there is no legal claim on 
the treasury of the "United States. It may 
now be regarded as a principle which ad- 
mits of no question, that no officer of the 
United States, having a fixed salary, is en- 
titled to any extra compensation for the per- 
formance of services or duties which per- 
tain to his office by law. It is wholly un- 
necessary to refer to the legislation of con- 
gress; or the decisions of the courts of the 
Union on this subject. The incumbent of 
an office is bound to perform all the duties 
belonging to it, without extra compensa- 
tion. No man is under any necessity to ac- 
cept an office, but having accepted it, the' 
obligation rests upon him to discharge its 
duties for the remuneration which the law 
provides. He accepts it with a knowledge 
of the pay or salary attached to it, and. 
though its duties may be onerous, and the 



compensation inadequate, if he chooses to 
retain the office he must be content with 
what the law gives. 

Some of the charges in the defendant's ac- 
count are clearly within the objections just 
stated, and can not, therefore, be allowed 
by the jury. I will notice, very briefly, 
some of the principal items which, in the 
judgment of the eourt, must be rejected on 
tins ground. The charge of $1,004 for sal- 
ary as acting governor of the territory dur- 
ing the absence of the governor, is clearly 
within the prohibition adverted to. There 
are two distinct periods of service charged 
by the defendant, for which he claims the 
salary of the governor, in addition to that of 
secretary of the territory. The first is, from 
November 8, 1849, to February 12, 1830, 
amounting to $645— the second, from April 
10, 1851. to the 2d of June following, 
amounting to $358.83. The charge for the 
latter period is within the operation of the 
proviso of the second section of the act of 
September 30, 1850, and its allowance is ex- 
pressly forbidden by it. This proviso is in 
these words: "That hereafter the proper ac- 
counting officers of the treasury, or other 
pay officers of the United States, shall in no 
ease allow any pay to one individual for 
the salaries of two different offices, on ac- 
count of having performed the duties there- 
of, at the same time." But, without refer- 
ence to this act of congress, the whole of 
this charge is liable to the objections, that 
the service was one which he was bound to 
perform as secretary of the territory, and for 
which no extra compensation can be allowed. 
The third section of the act for the organi- 
zation of Minnesota territory authorizes and 
requires the secretary to discharge the du- 
ties of the executive, "in case of the death, 
removal, resignation, or necessary absence 
of the governor from the territory." The de- 
fendant took the office of secretary knowing 
that, in any of the emergencies specified, 
the duties of the governor would devolve on 
him. And the law made no provision for 
any additional compensation in that event 
In assuming the office of secretary of the 
territory the defendant became bound to act 
as governoi, if necessary under the law, as 
fully as he was obliged to discharge any 
other duty as secretary. It pertained to the 
office of secretary, though not strictly with- 
in the ligitimate range of its duties. The 
salary certainly was less than the labor and 
responsibility required, but this is an evil 
which this court and jury can not remedy 
without usurping legislative power. 

There is another item, S557, charged in the 
defendant's account as a commission of one 
per cent, on funds disbursed by him as sec- 
retary. This is liable to the objection stated 
in the foregoing item. By the eleventh sec- 
tion of the organic aet of the territory) the 
secretary is expressly made the disbursing 
officer of the territory, and is required to 
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account to the secretary of the treasury of 
the United States for the manner in which 
the funds have been expended. This was, 
"therefore, one of the duties required of him 
by law, as secretary, for which he is not 
entitled to any extra allowance. 

I will here notice briefly another charge in 
the defendant's account that must be reject- 
ed. I refer to his claim for salary as secre- 
tary for the whole of the quarter ending 
December 31, 1851. It seems he entered on 
his duties as secretary in March, 1849, was 
removed, by the president the latter part of 
October, 1851, but continued in the actual 
performance of his duties till the 14th of No- 
vember in the last-named year. The defend- 
ant has been allowed his salary by the treas- 
ury department to the date of his removal, 
but it has been rejected for the balance of 
the quarter. No doubt can exist to his right 
to it to the 14th of November, when he was 
in fact superseded by his successor. It is 
insisted, however, that he is entitled to pay 
for the whole quarter. The argument is, 
that, where an officer whose salary is pay- 
able quarterly is removed, by the act of the 
president, before the expiration of a current 
quarter, he is entitled to his pay to the end 
of it. This is believed to be in opposition 
to the uniform practice of the government in 
such cases I do not propose to discuss the 
constitutional question of the power of the 
president to remove from office, at his own 
will, without presenting to the senate the 
grounds of the removal and obtaining, its ap- 
proval of the act. The defendant, conform- 
ably to the act organizing Minnesota terri- 
tory, was appointed to the office of secretary 
for four years, "unless sooner removed by 
the president of the United States." For 
many years past this has been the usual 
mode of commissioning executive and min- 
isterial officers; and the power of removal, 
with or without cause, has been freely ex- 
ercised by those who have held the presi- 
dential office for the last thirty years. True, 
there were those at an early period of our 
national government who contended that the 
spirit, if not the letter of the constitution, 
required the president to submit the causes 
of removal from office to the senate; and 
that, as it was only by and with the advice 
and consent of that body that an appoint- 
ment could be made, the same formality was 
required in removing from office. Although 
there may be some, at this day, who main- 
tain this view, the current of opinion seems 
to set strongly in the opposite direction. 
The practice of the government has been so 
long settled, and is so generally acquiesced 
in, that there is little probability of a change. 
And if conceded that the power of removal, 
without restriction or limitation, belongs to 
the president, the official duties of the in- 
cumbent, and with it, his right to salary or 
compensation cease when the successor as- 
sumes the office. The defendant's claim 



for salary, from the 14th of November to the 
31st of December, will therefore be rejected 
by the jury. 

Before passing to the consideration of the 
other part of the defendant's account, I will 
notice an item of S116, charged as the ex- 
penses of a visit to Washington, to procure 
the funds appropriated by congress for the 
support of the territorial government for the 
year 1850. From some cause, great delay 
had occurred in remitting the funds appro- 
priated, to the seat of government of the 
territory. To hasten this remittance, the de- 
fendant made the journey to Washington. 
Its necessity is not very obvious, so far as 
there is any evidence on the subject. But 
if the jury believe the public interests of- 
the territory required the journey, there is 
no reason why the defendant should not be 
reimbursed to the amount of his actual ex- 
penses. 

It would detain the jury unreasonably, 
and, as 1 think, unnecessarily, to notice in 
detail the remaining items of charge in the 
defendant's account. In their retirement 
they will have the opportunity of giving to 
the account, and the vouchers which sustain 
it, a critical inspection. So far as any of 
these may be for services or duties perform- 
ed, belonging to the office of the defendant, 
as secretary of the territory, they will be 
disallowed, on the grounds already fully 
stated. There are others, however, which 
stand on another basis, and which present a 
different question for the consideration of 
the court and jury. Their allowance or dis- 
allowance will depend mainly upon the pro- 
visions of the act of congress for the organi- 
zation of the territory of Minnesota. To 
such of them as bear upon the items in con- 
troversy, I will now briefly ask the attention 
of the jury. This organic act was approved 
and took effect March 3, 1849. Section 4 
vests the legislative power of the territory 
in the governor and a legislative assembly. 
Section 6 provides that the legislative power 
shall extend to all rightful subjects of legis- 
lation, consistent with the constitution of 
the United States, and the provisions of said 
act; and requiresthat all the acts of the gov- 
ernor and legislative council shall be sub- 
mitted to the congress of the United States; 
and if disapproved, shall be null and void. 
By section 12, the laws in force in the terri- 
tory of Wisconsin, at the date of her ad- 
mission into the Union, are declared to be in 
force in Minnesota, so far as they were 
compatible with the act organizing the last 
named territory, subject to amendments and 
repeal by the legislature. By the same sec- 
tion, the laws of the United States were ex- 
tended over, and declared to be in force in, 
Minnesota, so far as they were applicable. 
Among the provisions of section 11 is one 
declaring that there shall be an annual ap- 
propriation by congress of one thousand dol- 
lars, to be expended by the governor to de- 
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fray the contingent expenses of the terri- 
tory, and also, annually, a sufficient sum 
"to defray the expenses of the legislative 
assembly, the printing of the laws, and oth- 
er incidental expenses." This appropriation 
is to he made upon the estimate of the secre- 
tary of the treasury, and to he expended by 
the secretary of the territory. Section 17 ap- 
propriates five thousand dollars for the pur- 
chase of a library for the benefit of the ter- 
ritory. 

These are all the provisions of the organic 
act which it is material to notice. The act, 
as is obvious, is based on the admitted doc- 
trine that a territory is, in some sense, a 
ward of the general government, and that 
while in its state of pupilage, the primary 
and paramount power of legislation over it 
is vested in congress. The act of congress, 
however, granted to the people of Minne- 
sota territory the right to elect a local legis- 
lature, in which was vested the ordinary 
powers of legislation, subject to the restric- 
tions and limitations specified. Among the 
powers thus conferred on the legislative 
body, was the power of taxation for legit- 
imate territorial purposes. But the obliga- 
tion was assumed by the general government 
to provide for the payment of the salaries 
and compensation of all the officers, whose 
appointments were authorized by the act 
It was also pledged to defray the contingent 
expenses of the territory, to an amount not 
exceeding one thousand dollars, and also 
"the expenses of the legislative assembly, 
the printing of the laws, and other incidental 
expenses." 

One of the important questions presented 
in this ease is, whether the charges contained 
in the defendant's account, which have not 
before been brought specially to the notice 
of the jury, and upon which the views of 
the court have been stated, are fairly with- 
in the scope and range of the words just 
quoted from the organic act. The jury will 
observe, from an inspection of the vouchers 
for that part of the account referred to, that 
they embrace charges for services rendered, 
and expenditures made, by the defendant al- 
leged to be necessarily connected with, or 
incidental to, the administration of the ter- 
ritorial government. Without referring spe- 
cifically to these items, I may remark here 
that so far as these claims are for services 
outside of the defendant's official duties, and 
secretary, and may come within the designa- 
tion of "expenses of the legislative assem- 
bly, the printing of the laws, or other in- 
cidental expenses," I see no objection to 
their allowance, if sustained by proof to the 
satisfaction of the jury. The act of congress 
sanctions the payment of expenses, which 
may be classified under these heads, from 
the national treasury; and within the lim- 
itations already indicated, they would seem 
to be proper items of charge against the 
United States. But it is clear congress did 
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not intend to impose an obligation on the 
general government to meet every expendi- 
ture which might be authorized by the terri- 
torial legislature. That body was vested with 
a discretionary power of legislation, in regard 
to the local or internal interests of the territory; 
but any expenditure authorized for such pur- 
poses was to be paid out of the territorial treas- 
ury. And it is obvious, that an unlim- 
ited power, in the legislature of a terri- 
tory to authorize expenditures, which were 
to be paid by the general government, would 
lead to great abuses, and impose a grievous 
burden on the national treasury. There is 
not only no such power in the territorial gov- 
ernment, but congress has expressly provid- 
ed, that in reference to the appropriation of 
money for expenditures in a territory, to be 
paid by the general government the acts of a 
territorial legislature are not, conclusive. By 
section 2 of the act of August 29, 2842 (5 
Stat. 541), it is expressly required, as to all 
territories, then or afterward to be organ- 
ized, that the accounts for such expenditures 
shall be settled and adjusted at the treasury 
department; and it is provided, "that no act, 
resolution, or order of the legislature of any 
territory, directing the expenditure of the 
sum, shall be deemed a sufficient authority 
for such disbursement, but sufficient vouch- 
ers and proof for the same shall be required 
by said accounting officers." 

It shall be the duty of the jury, in refer- 
ence to the class of charges now referred to, 
to determine from an examination of the 
vouchers, and other evidence aaduced by the 
defendant, whether they are fairly compre- 
hended under the heads of ''expense^ of the 
legislative assembly, the printing of the laws, 
and other incidental expenses." It is diffi- 
cult, if not impossible, to uefine with cer- 
tainty what may be rightfully included in 
these terms. I should not probably render 
the jury any essential aid, if I were to at- 
tempt to prescribe a rule for their action in 
this regard. I may remark, generally, that 
it is evidently within the spirit of the lan- 
guage used in the act of congress, that the 
expenses incurred under any of the heads 
stated, should be necessary and proper, and 
the sums reasonable. This would neces- 
sarily lead to the rejection of any vouchers 
for expenditures for purposes not required 
in the proper discharge of the duties of the 
legislature of the territory, and not in pro- 
motion of the public interests. So, in rela- 
tion to the printing of the laws passed by 
the legislature. The expenses incurred 
must have reference and be limited to the ob- 
ject stated. The words, "other incidental 
expenses," are of comprehensive import, 
and were, without doubt, adopted by con- 
gress, to provide for any necessary expenses 
which could not be foreseen, and specifically 
pointed out. The fair construction of these 
words, in the connection in which they are 
used, would seem not to justify the conclusion 
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that they were intended to include all ex- 
penditures which might be deemed incidental 
to the administration of the government of 
the territory. They must be limited in their 
import to the necessary incidental expenses 
of the legislative assembly and the printing 
of the laws. Within the limits thus indi- 
cated, if the evidence of the expenditures and 
services is satisfactory to the jury, and the 
charges are not within any of the prohibi- 
tions previously stated, they would seem to 
have the sanction of law, and may properly 
be allowed as credits to the defendant. 

It is proper that I should here briefly notice 
an objection urged to the defendant's ac- 
count, by the eounsel of the United States, 
founded on the position that they have not 
been included in any estimate made by the 
secretary of the treasury, and can not, there- 
fore, be viewed as legal setoffs to the claim 
presented by the government. It is true the 
act organizing the territory of Minnesota re- 
quires the secretary of the treasury to make 
an estimate, in advance of the appropriation 
by congress, of the expenses of the territorial 
government. Without discussing this sub- 
ject, it may be sufficient to state that the 
duty enjoined on the secretary of the treas- 
ury is directly to, and obligatory on him. 
But if he omits to make ha estimate, or if 
that estimate proves insufficient to meet the 
just expenditures contemplated by the act 
of congress, it affords no reason why th^ 
claims of an individual, coming fairly wltnm 
the scope and intention of the act, should not 
be allowed. The question now presented, 
arises in a judicial ease, and the true in- 
quiry is not whether there has been a pre- 
vious estimate, embracing the charges claim- 
ed, but whether they are just, and not with- 
in any express prohibition of law. 

I may also refer to the letters from the 
comptroller of the treasury, addressed to the 
defendant, while he held the office of secre- 
tary of the territory, which are in evidence. 
These, it is insisted, authorize a part of the 
expenditures charged in the defendant's ac- 
count. I shall not notice, in detail, the con- 
tents of these letters. It will be proper for 
the jury to refer to them, in their retirement, 
as a part of the evidence in this case. What- 
ever may be their purport, it can not be 
claimed for them, that they invalidate the 
positive provisions of law. So far, however, 
as they may be viewed as authorizing any 
of the charges or expenditures of the defend- 
ant, they may properly be considered by the 
jury; and as to items concerning which they 
might otherwise be in doubt, may exercise 
an influence in their decision. 

With these views, the case is submitted to 
the jury. They will apply the law, as I 
have attempted to state it, to the evidence 
before them, and decide what portion of the 
credits claimed by the defendant shall be 
allowed, and what shall be rejected. 
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UNITED STATES v. SMITH et al. 

[2 Bond, 323.] i 

Circuit Court, S. D. Ohio. Oct. Term, 1869. 

Conspiracy to Defraud United States— Indict- 
ment— Variance— Internal Revenue Laws — 
Bonded Warehouses — Testimony of Accom- 
plices—Evidence of Good Character. 

1. In an indictment for a conspiracy to de- 
fraud the United States under section 30 of 
the act of March 2, 1867 [14 Stat. 484], there 
must be satisfactory evidence, not only of the 
conspiracy charged, but of the overt act aver- 
red, to carry into effect the objects of the con- 
spiracy. 

2. A conspiracy is where two or more persons 
confederate or combine to do an unlawful act, 
and may be proved by direct and positive evi- 
dence, or by facts showing that there was con- 
cert of action and a unity of purpose in effect- 
ing an unlawful object. 

3. In such an indictment, alleging the con- 
spiracy to have been entered into in the coun- 
tyo* Champaign, within the Southern district 
of Ohio, if the proof shows that if there was a 
conspiracy, it was entered into in the county 
of Montgomery, it is not a fatal variance be- 
tween the allegation of the indictment and the 
proof, the aet charged being averred to have 
been committed within the territorial limits 
of the Southern district of Ohio, and therefore 
within the jurisdiction of the court. 

4. It was not necessary to set forth the coun- 
ty m which the alleged conspiracy was formed, 
and it may he rejected as surplusage. 

5. A distiller's bonded warehouse, which the 
to™, requires him to provide, is a part of the 
distiller s premises; and proof of the unlawful 
removal of the spirits from such a warehouse 
sustains the averment of the indictment, that 
the removal was f »-om the distillery with which 
it was connected. 

6 -. Tn e goveriliment > in an indictment under 
section 30 of the act of March 2, 1867, is not 
bound to strict proof of the ownership of the 
rectifying distillery to which it is alleged the 
spirits were unlawfully removed. 

7. The evidence of an accomplice, in the 
crime charged, is to be received with great 
caution, and, as a general rule, will be re- 
jected unless corroborated, as to the material 
facts stated by him, by credible witnesses. 

8. Proof of the good character of the party 
charged with crime, if there is doubt of his 
guilt upon the evidence, may afford good ground 
for a presumption of innocence, but will not be 
available to overcome or set aside satisfactory 
proof of criminality. 

[Cited in State v. Northrup, 48 Iowa, 585.] 

[This was an indictment against George 
Smith and Edward Smith for conspiring to 
defraud the United States.] 

Warner M. Bateman, Dist. Atty., and Hen- 
ry Hooper, for the United States. 

M. P. Nolan, H. L. Burnett, and Robert 
Christy, for defendants. 

LEAVTTT, District Judge (charging jury). 
This case, after a long and tedious investiga- 
tion, is now to be committed to tiie jury for 
their action. It has been most strenuously 
contested by counsel, and you are entitled 
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to the thanks of the court for the patient at- 
tention you have given to it during its prog- 
ress. It is the purpose of the court to state, 
-as briefly as possible, the legal points aris- 
ing in the case and the views of the court 
upon them, leaving it exclusively for the jury 
to pass upon the facts. The defendants are 
■on trial for a criminal act, specially set forth 
in the indictment, in which there are three 
distinct counts. The first and third counts 
are substantially alike in their structure, and 
do not require a separate consideration. The 
first count alleges a conspiracy by the de- 
fendants, in concert with others, entered into 
in the county cf Champaign, in the Southern 
•district of Ohio, in November, 1867, to de- 
fraud the United States of the legal tax or 
duty imposed upon a large quantity of dis- 
tilled spirits. The overt act of the conspir- 
acy charged is the unlawful removal of fifty 
barrels of spirits from the distillery of one 
A. C. Campbell, where it was manufactured, 
to the rectifying establishment of the defend- 
ants, not being a bonded warehouse, with a 
criminal intent. The third count varies the 
charge by averring the unlawful conspiracy 
to have been entered into on March 15, 1868, 
in the county of Montgomery, in said district, 
.and charges, as the overt act, the removal 
of the spirits to the rectifying establishment 
owned by the defendants and other persons. 
The second count alleges a conspiracy for 
the fraudulent removal of fifty barrels of dis- 
tilled spirits from the distillery to the recti- 
fier by night—that is, after sunset and be- 
fore daylight— in violation of the statute and 
with a criminal intent. The indictment is 
framed under section 30 of the act of con- 
gress of March 2, 1807, which provides that 
if two or more persons shall conspire to com- 
mit any offense against the United States, or 
to defraud the United States in any manner 
whatever, and one or more of said parties 
to the conspiracy shall do any act to effect 
the offense, such person shall be deemed 
guilty, and shall be liable to punishment. 
The jury will observe that the statute is as 
broad and comprehensive as language can 
make it. It includes any conspiracy to vio- 
late a law of, or to defraud the United States, 
in any manner whatever. But to consum- 
mate the offense contemplated by the stat- 
ute, there must be, what the law terms, an 
overt act done, to effeet the object of the 
unlawful conspiracy. Such an overt act, 
namely, the unlawful removal of the spirits, 
is averred in all the counts in this indict- 
ment. To justify a verdict of guilty under 
this indictment, there must be proof satis- 
factory to the jury, first, that there was a 
conspiracy, to which the defendants were 
parties, substantially as alleged; and second, 
that the overt acts averred are proved by the 
evidence. And here it is proper to direct 
the minds of the jury to some legal proposi- 
tions submitted by the counsel for the de- 
fendants, and state the views of the court 
upon them for the guidance of the jury in 



their action in the case. I regret that the 
infirm state of my health will not permit me 
to do this as fully, or perhaps as satisfac- 
torily, as I could desire. 

It is insisted, in the first place, that under 
the first eount of the indictment, in which it 
is alleged, inadvertently no doubt, that the 
unlawful conspiracy was entered into in 
Champaign county, whereas the proof shows 
the entire transaction took place in Mont- 
gomery county, there can be no conviction. 
The claim is, that in this particular the evi- 
dence does not sustain the first count, and 
that the jury must return a verdict of not 
guilty on it In other words, that there is 
a fatal variance between the first count and 
the evidence offered to sustain it, . I have 
not had the opportunity of investigating this 
point as fully as I could have desired. From 
the reflection I have bestowed upon it, I can 
not concur with the counsel for the defense 
on the point. The discrepancy between the 
averment as to the county in which the con- 
sph-aey was formed and the evidence is not 
material. This court has jurisdiction in 
crimes throughout the territory and counties 
included in the Southern district of Ohio. 
And the general averment in the indictment, 
that the offense charged was committed 
within the district, without designating any 
particular county, would have been sufficient 
to sustain the jurisdiction of the court And 
the United States, in this case, is not bound 
to prove that the offense was committed in 
the county alleged, and the allegation may 
be rejected as surplusage, as in that case the 
averment would be that the offense charged 
was committed within the judicial district, 
and within the jurisdiction of the court. 

It is also strenuously urged by defendants' 
counsel, that there is a fatal variance be- 
tween the averments in the several counts 
and the proof in this, that the removal of the 
spirits is alleged in the indictment to have 
been from the distillery of A. C. Campbell, 
whereas the proof shows the removal was 
from the bonded warehouse connected with 
the distillery. This objection is exceedingly 
technical in its character, and if sustained, 
the court would be compelled to withdraw 
the case from the consideration of the jury, 
and instruct them, without regard to the 
merits of the case, that they must return a 
verdict of not guilty. I am reluctant to do 
this in any case, unless the law requires it 
as an imperative duty. In a case like this, 
which has been so fully presented to the jury 
on the facts, and which has occupied so 
much time in its investigation, I prefer sub- 
mitting it to them for their action. And, in 
my view, the point submitted does not re- 
quire me to withdraw the case from the jury. 
While it is true, the removal of the spirits 
was directly from the bonded warehouse, and 
not from the part of the building used as the 
distillery, I am quite clear that the bonded 
warehouse may be legally held to be a part 
of the distillery premises; and that the 
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proof sustains substantially the averment 
that the removal was from the distillery. 
The law in force at the time made it the duty 
of every distiller to provide a bonded ware- 
house in immediate connection with the dis- 
tillery, in which the spirits, when manufac- 
tured, were to be deposited, and which may 
be held to be a part of the distillery. In 
point of fact, if T rightly remember the evi- 
dence, this place of deposit was under the 
roof of, and a part of the building in which 
the distillation was carried on. 

There is still another technical legal point 
urged as a ground for the acquittal of these 
defendants. It is insisted the evidence does 
not sustain the averment in the indictment 
as to the ownership of the rectifying distil- 
lery. The evidence as to the parties inter- 
ested in the rectifying seems not to be satis- 
factory. I do not propose to refer specially 
to it, as it is doubtless in the memory of the 
jury. It may he well doubted whether this 
question of ownership is material in the case. 
The criminal overt act charged is the re- 
moval of the spirits to a place other than a 
bonded warehouse, and the proof of such 
removal constitutes the gist of the offense. It 
was not necessary to allege in the indictment 
the ownership of the rectifying establish- 
ment; and such averment may- be stricken 
out as not a necessary element of the offense 
charged. But, if I am correct in my under- 
standing of the averments of the indictment, 
the objection on the ground of variance in 
proof and the allegations as to ownership 
does not lie. In the first count, the ownership 
of the rectifier is stated to be in these defend- 
ants alone, and in the third count, to be in 
rhem and other persons. So that whether 
they were the sole owners, or whether there 
were other persons interested with them, the 
evidence sustains one or the other of these 
counts. And a verdict may be returned on 
either, according to the effect to be given to 
the evidence by the jury. 

If it shall be necessary hereafter to consider 
these several legal points, and give to them 
a fuller examination, the opportunity will be 
afforded for that purpose. For the present 
the jury will receive the views stated by the 
court as the law upon these points. And in 
this aspect of the case, it will be the duty 
of the jury to consider it on its merits, with 
reference to the evidence before them. The 
first inquiry for the jury will be, whether 
the conspiracy charged in the indictment is 
proved to their satisfaction. A conspiracy 
within the meaning of the statute is, where 
two or more persons combine, confederate, or 
agree to do any unlawful act, or to commit a 
fraud against the United States. And the 
proof of such conspiracy may be, first, by di- 
rect proof by witnesses having positive 
knowledge of its existence; or, second, it 
may be legally presumed from facts and cir- 
cumstances leading with reasonable certainty 
to that conclusion. It will be obvious to the 
jury that it will rarely happen that a con- 



spiracy can be established by direct and posi- 
tive proof. Persons acting together for an 
unlawful end pursue their plans in secrecy, 
studiously avoiding all means by which their 
guilty purpose may be known to others. In 
the present case, there is no direct evidence 
that these defendants entered into a deliber- 
ate agreement between themselves, or others, 
to defraud the United States of the tax im- 
posed on the spirits in question; and the 
inquiry for the jury will be, whether from all 
the facts in evidence they can fairly infer 
there was such a conspiracy. In other words, 
are the jury satisfied that the defendants be- 
tween themselves, or in combination with 
others, were actuated by a fixed purpose of 
committing a fraud upon the United States, 
and whether, in accomplishing that object, 
there was a oneness of purpose, and a unity 
of action, evidencing their guilty intent to 
effect their objeet. This is an inquiry ex- 
clusively for the jury, as it involves merely 
the force and effect to be given to the evi- 
dence. The claim of the counsel for the 
United States is, that the proof shows, not 
only that these defendants had knowledge of 
the fraud intended by the unlawful removal 
of the spirits specified in the indictment, but 
that they participated and aided in such re- 
moval. On the other hand, the defendants' 
counsel most strenuously contend there is 
nothing in the evidence which in any way im- 
plicates them in the charge of a conspiracy 
to defraud the government, or in any overt 
act to effect the unlawful purpose of such 
a conspiracy, if one existed, in law or in fact. 
As remarked before, if the jury find the fact 
of the existence of the conspiracy charged, 
they will inquire whether these defendants 
were so connected with, or aiding and as- 
sisting in, the unlawful removal of the spirits, 
charged as the overt act of the conspiracy. 
There is certainly some conflict and contra- 
diction in the testimony. But one fact is be- 
yond controversy, and is not denied, namely, 
that frauds of the most deliberate and repul- 
sive character were committed in numerous 
instances in reference to the spirits manu- 
factured at the distillery of A. C. Campbell, 
now deceased. One of the methods by which 
these frauds were perpetrated was by the 
fraudulent removal of the spirits to the recti- 
fying establishment of these defendants, situ- 
ated near the distillery. Without payment of 
the tax, they passed through the process of 
rectification, and then were sent to market 
and sold as tax-paid spirits. And the fact 
in relation to these frauds, and which ren- 
ders them all the more odious, is, that govern- 
ment officers, in gross violation of their oaths, 
were participants -and aiders in their commis- 
sion. It will be for the jury to say, whether 
from all the circumstances proved, these de- 
fendants are implicated in the frauds char- 
ged. And it may be proper to remark here, 
that though it is clearly proved that others 
were perhaps more flagrantly guilty of these 
frauds than these defendants, it is no justi- 
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fication for them if they too were guilty par- 
ticipants in them. The jury will doubtless 
have noticed that the government in this case 
has Introduced a witness— Huffman— whose 
testimony, if credible, most clearly implicates 
these defendants in the frauds charged. This 
witness, it is not denied, was a prominent 
actor in the frauds. He does not deny his 
guilty agency in them. The defendants' 
counsel insist that his position before the 
jury as an accomplice in the crime charged 
renders his testimony utterly worthless, and 
that it should be wholly rejected by the jury. 
Without discussing the law as to the credit 
due to an accomplice, I may briefly state that, 
on the soundest principles of reason, it does 
affect the credibility of a witness occupying 
that position. And, as a general rule, his 
testimony must be received with great cau- 
tion, and unless sustained and corroborated, 
in the material facts stated by him, by credi- 
ble witnesses, his testimony should be wholly 
rejected. It is also insisted that the veracity 
of this witness is seriously impeached by 
other witnesses, who positively contradict 
him as to material parts of his testimony. 
And there seems to be no doubt as to the 
fact that these contradictions do appear. But, 
without further notice of this witness, I will 
remark that it is the exclusive province of 
the jury to pass on the question of the credit 
due to witnesses, and to them in this case 
it is referred. 

In conclusion, I may report to the jury 
that they are to direct their inquiries (1) to the 
proof as to the existence of the conspiracy 
charged; and (2) to the question of the guilt 
of defendants in effecting the objects of the 
conspiracy, by the unlawful removal' of the 
spirits charged as the overt act As to the 
first of these inquiries— the existence of the 
conspiracy— the jury must be satisfied of the 
fact, having reference to the legal principles 
applicable to it, as before laid down by the 
court, to justify a verdict of guilty. And as 
to the other inquiry, the connection of the 
defendants with the overt acts, the jury must 
be satisfied that the averments of the indict- 
ment are substantially sustained by the evi- 
dence. As to dates and the quantity of spirits 
removed, the government is not bound to 
make the proof in exact correspondence with 
the statements in the indictment. The gist 
of the question is, whether spirits, in a larger 
or less quantity than is named in the indict- 
ment, were unlawfully removed, with the 
guilty participation and aid of the defendants 
in the act. And I may here remark, that 
whatever doubts the jury may entertain as 
to the criminal complicity of the defendants, 
they can have none as to other parties not 
now on trial. If they were before the jury 
to answer for the crime with which these de- 
fendants are charged, there could not be a 
shade of doubt as to the result 

In my remarks I have made no special ref- 
erence to the second count, charging a viola- 
tion of the statute in the removal of the spirits 



after sunset and before sunrise. I do not 
suppose it is necessary for the jury to con- 
sider this count. If the defendants, in the 
judgment of the jury, are guilty under the 
first and third counts, it is not material to in- 
quire as to the second. And if the jury find 
they are not guilty under the first and third 
counts, they would probably not be prepared 
to return a verdict of guilty under the sec- 
ond. The mere fact of a removal of the spirits 
at a time forbidden by the statute, in the ab- 
sence of a fraudulent or criminal intent, 
would not, in a criminal prosecution, be re- 
garded as a sufficient basis for a verdict of 
guilty. 

I am requested by counsel to remind the 
jury that the defendants have produced very 
satisfactory evidence of their previous good 
characters for integrity and good citizenship. 
Such proof they have undoubtedly given, and 
they are entitled to all the benefits the law 
secures to them from it But, in its legal 
effect, it can not be held to negative or set 
aside clear proof of guilt Its chief value 
is in cases where a well-founded doubt may 
exist in the minds of a jury, from the evi- 
dence adduced, of the guilt of a defendant 
charged with crime. In such a case, the *aw 
benignantly holds that good character may 
be taken into consideration by a jury as 
affording a presumption in favor of the in- 
nocence of the accused party. 

The jury returned a verdict of guilty against 
the defendants. They were sentenced to a 
short period of imprisonment and a fine of 
$2,000. 



Case No. 16,333. 

UNITED STATES v. SMITH et al. 
[Brunner, Col. Cas. 430; i 6 Dane, Ahr. 718.] 

Circuit Court, D. Massachusetts. 1792. 
Criminal Cases— Common-Law Jdkisoictiox of. 

The federal courts have common-law juris- 
diction of criminal cases, and may punish a 
crime though -there he no express statute for 
that purpose. 

In these cases there were four indictments 
at common law against the defendants, for 
counterfeiting bank bills of the Bank of the 
United States, passing them, and having tools 
to counterfeit, etc. Smith was found guilty 
of passing bank bills of the said bank, coun- 
terfeited. 

Parsons moved in arrest of judgment be- 
cause there was no federal statute on the sub- 
ject; hence only an offense of commoii law; 
and the state courts exclusively have jurisdic- 
tion of these offenses. 

THE COURT held the act incorporating the 
Bank of the United States was a constitu- 
tional act, and that by the constitution of 
the United States the federal courts had ju- 
risdiction of all causes or cases in law or 
equity arising under the said constitution and 

i [Reported by Albert Brunner, Esq., and here 
reprinted by permission.] 
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the laws of the United States; that this was 
a case arising under those laws, for those 
bills were made in virtue thereof, though there 
was no statute describing or punishing the of- 
fense of counterfeiting them; and therefore 
to counterfeit them was a contempt of and 
misdemeanor against the United States, and 
punishable by them as such; and that the 
same offense might be punished as a common- 
law cheat in the stale court. Judgment was 
fine and imprisonment and pillory, the com- 
mon-law punishment; but not to pay costs, 
paying costs being no part of the common- 
law punishment. 

(See seventh amendment of the federal con- 
stitution as to common law.) 



Case !N"o. 16,324. 

UNITED STATES v. SMITH. 

SAME v. FAXON. 

[1 Cranch, C. C. 127.] i 

Circuit Court, District of Columbia. June, 
1803. 

Jurors — Fines for Delinquency— Excuses. 

If a juror be fined, and at the same terra 
come in and offer a sufficient excuse, and the 
court thereupon order the fine to be struck out, 
but the clerk neglect to enter such order, the 
court will at the next term, on proper affidavits 
of the fact, order the fine to be struck out. 

[Cited in Blagden v. Broadrup, Append. Fed. 
Gas.; U. S. v. Walsh, 22 Fed. t>48.] 

Smith had been summoned as a petit juror, 
at June term, 1802, and failing to attend, 
was fined eight dollars. At the same term 
he came in, and offering a sufficient excuse, 
his fine was ordered to be struck out; but 
the clerk omitted to enter it, by mistake. 

These facts appearing now by affidavit, 
THE COURT at this term, June, 1803, order- 
ed the fine to be struck out 

Same order in the case of Josiah Faxon. 

MARSHALL, Circuit Judge, absent. 



Case No. 16,325. 

UNITED STATES v. SMITH. 

[1 Cranch, C. C. 475.] i 

Circuit Court, District of Columbia. Dec 
Term, 1S07. 

Larcent — Logs in Fence, 

Dogs in a fence are not the subject of lar- 
ceny, the fence being in law annexed to the 
freehold. 

Indictment [against W. Smith] lor stealing 
fence-logs, the property of John Orr, from a 
worm fence. The fence consisted of ten logs. 
two supporting a rider. 

Mr. Morsell and Mr. Caldwell, for the de- 
fendant, contended that it was not larceny, 
but trespass. The fence is part of the free- 
hold, and would have gone to tne heir, and 

i [Reported by Hon. William Cranch, Chief 
J udge.] 



not to the executor. It could not be taken in 
execution. Orr was the tenant of W. Brent. 
Mr. Caldwell contended, the fence was the 
property of W. Brent (which Orr admitted in 
his testimony), and not of Orr. 

THE COURT instructed the jury that it 
was a felony; but having doubts, said they 
would hear a motion for a new trial or in ar- 
rest of judgment, if a verdict of guilty should 
be found— which was found accordingly. 

And on consideration, THE COURT (nem. 
con.) was of opinion that it was no felony; 
that the fence was to be considered as an- 
nexed to the freehold, and would descend 
with the land to the heir, and would not go to 
the executors. 

Judgment arrested. 



Case "No. 16,326. 

UNITED STATES v. SMITH. 
[2 Cranch, C. C. 111.] i 

Circuit Court, District of Columbia. June 
Term, 1815. 

FORGERT OF PROMISSORY NOTE — DEFECTIVE INDICT- 
MENT — Acquittal and Second Trial. 

1. A note of an unincorporated bank, "pay- 
able out of. the joint funds thereof and no oth- 
er," is a promissory note within the meaning 
of the Maryland statute of 1799, c. 73, § 1. 

2. The note must be precisely and accurately 
set forth in the indictment. 

3. If the defendant be acquitted upon a flaw 
in the indictment, he will be remanded for trial 
at the next term. 

Indictment [against Bennet Smith] for forg- 
ing a promissory note of the Farmers' & 
Mechanics' Bank (not incorporated). 

Mr. Lear and Mr. Daw, for prisoner, ob- 
jected to the admission of the note in evi- 
dence, because it was "payable out of the 
joint funds thereof, and no other," and there- 
fore not such a promissory note as was in- 
tended by the act of Maryland of 1799, c. 
75, § 1, upon which the indictment was 
founded; it not being, as they said, a nego- 
tiable promissory note; and they said it was 
not a bank-note within the meaning of the 
Maryland act of 1793, c. 35, § 2; and there- 
fore could not be given in evidence to sup- 
port the averment that it purported to be a 
promissory note of the Farmers' & Mechan- 
ics' Bank. 

But THE COURT (MORSELL, Circuit 
Judge, not sitting) overruled the objection. 

The prisoner's counsel then objected that 
in setting forth the note in the indictment, 
the signature was written "W. Marbury," 
but the signature to the note was "Wm. Mar- 
bury," and for that variance the court re- 
fused to suffer the note to be given in evi- 
dence. 

Verdict, "Not guilty." Prisoner remanded 
to be tried at the next term on a new indict- 
ment. 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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Case M"o. 16,327. 

UNITED STATES v. SMITH. 

[3 Cranch, O. C. 66.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1826. 

Imprisonment fob Debt — Discharge— Payment 
op Poundage — Agreement with Marshal. 

A debtor of the United States had been dis- 
charged from custody by order of the president 
of the United States under the act of the 3d 
of March, 1817, and had entered into an agree- 
ment with the marshal for payment of his 
poundage fees by instalments, with a proviso 
that if any instalment should not be paid when 
due, the marshal should take out a new ca. sa. 
for his fees. Held that he could not be detained 
upon the new ca. 3a.; and the court refused 
to order him to be committed. 

The defendant [John K. Smith], upon being 
ordered by the president of the United States 
to be discharged from a ca. sa. issued for a 
debt due to the United States, and being still 
holden in custody by the marshal for his 
poundage fees, which amounted to more than 
$4000, agreed with the marshal to pay those 
fees by instalments, and that if he should 
make default, the marshal should obtain a 
new ca. sa. and arrest him again. He made 
default and the marshal took out a new ea. 
sa. in the name of the United States for his 
fees. Upon this new ca. sa. he was arrested 
and brought into court, and prayed to be com- 
mitted. 

Mr. Key, for defendant, objected, that the 
defendant having been discharged by order of 
the president of the United States under the 
act of March 3, 1817, 3 Stat. 399, entitled "An 
act supplementary to an act for the relief of 
persons imprisoned for debts due the United 
States," could not be arrested again for the 
same cause. The marshal having relinquished 
the hold he had upon the person of the defend- 
ant, could only resort to his action upon the 
new agreement. After the principal debt has 
been paid this court has decided, in the case 
of Causin v. Chubb [Case No. 2,527], at De- 
cember term, 1805, that the marshal cannot 
detain the defendant for his poundage fees. 

Mr. Lear, for the marshal, contended that 
that was the case of a ca. sa. under the Mary- 
land law, entered "Not called by consent," in 
which case the plaintiff may always have a 
new ca. sa. 

But THE COURT (nem. con.) refused to or- 
der the defendant to be committed. 



Case Wo. 16,338. 

UNITED STATES v. SMITH. 

[4 Cranch, C. C. 629.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1835. 

Gaming — Construction op Statutes. 

The first and twelfth sections of the peni- 
tentiary act of the District of Columbia, so far 

i [Reported by Hon. William Cranch, Chief 
Judge.] 



(Case No. 16,328) U. S. v. SMITH 

as they relate to the offence of keeping a faro- 
bank, or other common gaming-table, are to be 
construed together; and, when so construed, 
they contain a complete description of the of- 
fence and its punishment. 

This was an indictment [against Henry 
Smith] under the act of congress of March 2, 
1831 (4 Stat. 448), entitled, "An act for the 
punishment of crimes in the District of 
Columbia," commonly called the "Peniten- 
tiary Act." The offence charged was the 
keeping "a common gaming-table, called a 
'sweat-cloth.' " 

The defendant having been convicted, his 
counsel, Mr. Dandridge, moved, in arrest of 
judgment, contending that the term "gam- 
ing-table," in the twelfth section of the act, 
was too vague and indefinite to support an 
indictment, and must be confined to the sin- 
gle offence of keeping a "faro-bank;" as the 
English statute against stealing "sheep or 
other cattle," was confined to the stealing of 
sheep; and the statute against stealing 
horses did not include a man who stole only 
one horse. 1 Bl. Comm. S8; 6 Bac. Abr. tit. 
"Statute"; Plow. 465. It was also contended, 
that, in the twelfth section, the words "faro- 
bank or gaming-table," mean nothing more 
than faro-bank; the words "or gaming-table" 
being only expletive of the term "faro-bank." 

Mr. Key and Mr. Carlisle, contra,, contend- 
ed, that, in considering a statute, the inten- 
tion of the legislature is the only sure guide 
to its construction, and. that the first and the 
twelfth sections are to be construed togeth- 
er, so as to read, "a faro-bank or other com- 
mon gaming-table." 

THE COURT (THRUSTON, Circuit Judge, 
contra) refused to arrest the judgment. 

CRANCH, Chief Judge, delivered the opin- 
ion of the majority of the judges, as follows: 
This is an indictment for keeping "a certain 
common gaming-table, called a 'sweat-cloth,' 
against the form of the statute in such case 
provided, and against the peace and gov- 
ernment of the United States." 

The jury having found the defendant guil- 
ty, his counsel has moved, in arrest of judg- 
ment, and contends that this indictment is 
under the twelfth section of the penitentiary 
act of March 2, 1831, by whieh it is enacted 
"that every person duly convicted of "keeping 
a faro-bank or gaming-table, shall be sen- 
tenced to suffer imprisonment and labor for 
a period not less than one year, nor more 
than five years." That the words "gaming- 
table" are too general, and will not main- 
tain an indictment; and that, if any offence 
can be punished under that branch of the 
statute, it is only the offence of keeping a 
faro-bank. That there is no punishment, pro- 
vided by the statute, for the offence of keep- 
ing a common gaming-table; and that the 
words "or gaming-table" are intended to be 
used as synonymous with "faro-bank," and 
are merely expletive, not cumulative. That 
the statute ought to be construed strictly, 
like the statute against stealing "sheep or 
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other cattle," which, it was supposed, was, 
by construction, confined to the stealing of 
sheep; and the statute against stealing 
horses, which, it was supposed, had been 
construed not to extend to a person who 
stole one horse only. But this indictment 
was not framed upon the twelfth section 
alone. It is founded on the first and twelfth 
sections. By the first section it is enacted 
that every person who shall be convicted, in 
any court in- the District of Columbia, of any 
of the offences therein enumerated, and 
among others, "of keeping a faro-bank or 
other common gaming-table," "shall be sen- 
tenced to suffer punishment by imprisonment 
and labor for the time and times hereinafter 
prescribed, in the penitentiary for the Dis- 
trict of Columbia." And by the twelfth sec- 
tion it is enacted "that every person duly 
convicted" of "keeping a faro-bank or gam- 
ing-table," shall be sentenced to suffer im- 
prisonment and labor, for a period not less 
than one year, nor more than five years. The 
first section is complete in itself in regard to 
the description of the offence, the place where 
committed, the court in which the conviction 
must be, the nature of the punishment, the 
place of imprisonment, and the tribunal to pass 
the sentence. It does not fix the term or 
period of the imprisonment and labor by ex- 
press words; but it does so by reference to 
a subsequent part of the act, where the of- 
fence was to be again brought into view, and 
the period of imprisonment and labor limited 
This is done in the twelfth section, where 
the sentence for keeping a faro-bank or gam- 
ing-table is to be for a period of not less 
than one nor more than five years. The first 
and twelfth sections, construed together, as 
they ought to be, complete the legislation 
upon that subject, and leave no doubt as to 
the designation of the offence, the tribunal 
and place in which the conviction is to be had, 
and the sentence passed, and the nature, ex- 
tent, and place of punishment. 

It has, however, been suggested that the 
twelfth section can derive no aid from the 
first; because the first is to be considered 
merely as a preamble enumerating the of- 
fences which the legislature intended to sub- 
ject to penitentiary punishment; and that 
the twelfth section is a substantive and in- 
dependent enactment, and the only one which 
sxxbjects the offence of "keeping a faro-bank 
or gaming-table," to punishment in the pen- 
itentiary. But any one who reads the first 
section, must see at once, that it is not a 
mere preamble, but is as substantial an en- 
acting clause as any other in the whole act. 
It is indeed the most substantial enacting 
clause in the act; for there is no other sec- 
tion of the act, except the fourteenth (and 
that applies only to capital cases other than 
murder, treason, and piracy), which informs 
us where the crime must be committed, or 
by what tribunal, or in what place the sen- 
tence is to be passed, or whether the impris- 
onment and labor are to be in the penitentiary 



of the District of Columbia, or in any other 
penitentiary. 

Let us, for a moment, consider the twelfth 
section as standing alone, and deriving no 
aid in its construction from any other part 
of the act The words are: "Sec. 12. And be 
it further enacted, that every person duly 
convicted of obtaining by false pretences any 
goods or chattels, money," &c, "or of keep- 
ing a faro-bank or gaming-table, shall be 
sentenced to suffer imprisonment and labor 
for a period not less than one year nor more 
than five years." (1) "That every person 
duly convicted"; where? In Maryland? or 
Virginia? or the District of Columbia? or be- 
fore what tribunal? The section is silent on 
these points. (2) "Of keeping a faro-bank or 
gaming-table"; where? The section is silent. 
(3) "Shall be sentenced"; where, and by 
what tribunal? The section is silent. (4) 
"To suffer imprisonment and labor"; where? 
In the penitentiary of the District of Colum- 
bia? or in any other penitentiary? or in any 
common gaol? Upon all these questions the 
section is silent It is an act of the congress 
of the United States, and there is nothing in 
the twelfth section to confine its operation to 
this district, or its tribunals; or to acts done 
within the district. 

Now consider the first section. "Section 1, 
Be it enacted," &c, "that from and after the 
passage of this act, every person who shall 
be convicted in any court in the District of 
Columbia, of the following offences, namely, 
manslaughter," &c, enumerating several of- 
fences; and among the rest, "obtaining by 
false pretences any goods or chattels, money," 
&c, "or of keeping a faro-bank, or other com- 
mon gaming-table," &c., "shall be sentenced 
to. suffer punishment by imprisonment and 
labor, for the time and times hereinafter 
prescribed, in the penitentiary for the Dis- 
trict of Columbia." (1) "Every person who 
shall be convicted in any court in the Dis- 
trict of Columbia." This answers the first 
question which arose in considering the 
twelfth section; namely, where must the con- 
viction be? The first section says in some 
court in the District of Columbia; and this 
answers also the second question which arose 
upon the twelfth section, namely, where must 
the offenee be committed? For if the convic- 
tion is to be in a court in the district, the 
offence must have been committed in the dis- 
trict or the court could not have had juris- 
diction, and the offender could not have been 
convicted. It also answers the third ques- 
tion raised upon the twelfth section, namely, 
where and by what tribunal must the sen- 
tence be passed? For if the conviction must 
be in a court in the district the sentence must 
be also; for one court cannot pass sentence 
upon an offender upon a conviction in another 
court. (2) Again, the first section says that 
the offender "shall be sentenced to suffer pun- 
ishment by imprisonment and labor for the 
time and times hereinafter prescribed, in the 
penitentiary for the District of Columbia." 
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This answers the fourth and last question 
which arose upon considering the twelfth sec- 
tion, namely, where is the offender to suffer 
imprisonment and labor? So far, then, is the 
first section from being a mere preamble, that 
it is the only effectual enacting clause. With- 
lut it, the twelfth section, and all the othe? 
sections limiting the period of imprisonment 
and labor, would be of no avail. It is evi- 
dent that their only purpose and office is to 
fix and limit the time of imprisonment, and 
apportion it to the respective offences enu- 
merated in the first section; that they ought 
to be considered as having no other use; and 
that the first section ought to be construed as 
if the several limitations of the time of im- 
prisonment and labor had been immediately 
applied to the respective offences as they were 
enumerated in that section. The first sec- 
tion, so far as it relates to this subject, would 
then read thus: Every person who shall be 
convicted in any court in the District of Co- 
lumbia, of keeping a faro-bank, or other com- 
mon gaming-table, shall be sentenced to suf- 
fer punishment by imprisonment and labor, 
for a period not less than one year nor more 
than five years, in the penitentiary for the 
District of Columbia. This we think is the 
true construction of the act. 

But it has been said that the twelfth sec- 
tion does not fix or limit the degree of punish- 
ment for keeping a common gaming-table. 
The answer to this suggestion is that the 
twelfth section has fixed and limited the de- 
gree of punishment for keeping all sorts of 
gaming-tables, which, of course, includes com- 
mon gaming-tables. But to this it is objected 
that the word "gaming-table," is too general 
and vague to be the subject of a penal enact- 
ment That it cannot be supposed that con- 
gress meant to make it a penitentiary offence 
if a gentleman should play a game of whist 
with his guests in his own house; and that as 
they could not have meant that, they meant 
nothing; and that therefore the twelfth sec- 
tion is to be confined to the punishment of the 
faro-bank only. Here, then, we are obliged 
to resort to construction; for the plain words 
of the section are that "every person duly con- 
victed of keeping a faro-bank, or gaming-table, 
shall be sentenced," &c. By these words, he, 
who keeps a gaming-table, is equally guilty 
with him who keeps a faro-bank; and there- 
fore, in order to get rid of these words of the 
section we must resort to construction. But 
when we resort to construction we are bound 
by the rules which the law has laid down for 
the construction of statutes. The first and 
great rule of construction is to ascertain and 
carry into effect the will and intention of the 
legislators; and the second is that in order to 
learn that will and intention, not only every 
part of the statute, but every other statute in 
pari materia, and even the preambles of stat- 
utes, are to be considered. A third rule is 
that although penal statutes are to be con- 
strued strictly, yet even in these the intention 
of the legislature is to be regarded. Heydon's 



Case, 3 Coke, 7. By these rules of construc- 
tion, then, in order to ascertain the extent of 
the term "gaming-table," as used in the 
twelfth section, we must compare that section 
with the first; and there we find that it was 
the intention of the legislature to punish the 
keeping of common gaming-tables only; and 
that for the degree of punishment they refer 
to a subsequent section; which, it is evident 
can only be the twelfth, because that is the 
only subsequent section in pari materia. The 
rule that penal statutes are to be construed 
strictly, then comes in and says that the gen- 
eral and comprehensive term, "gaming-table," 
must be limited to common gaming-tables. 
Thus the two sections will be perfectly recon- 
ciled, and the intention of the legislature car- 
ried into effect To say that the word "gam- 
ing-table," in the twelfth section, has no mean- 
ing, or is to be disregarded because it is too 
general; or is merely a synonyme with the 
word "faro-bank," is to violate that rule which 
requires a statute to be so construed "that if 
it can be prevented, no clause, sentence, or 
word shall be superfluous, void, or insignifi- 
cant." Bae. Abr. tit. "Statute" 1, 2; Rex v. 
Berchet, 1 Show. 108. It would also leave 
the ease, of keeping a common gaming-table, 
unpunished; contrary to the clearly-expressed 
intention of the legislature in the first section; 
unless, indeed, the common-law discretion of 
the court, in punishing misdemeanors by fine 
and imprisonment, should be considered as ap- 
plicable to a misdemeanor which the legisla- 
ture has enacted shall be punished by impris- 
onment and labor in the penitentiary without 
limiting the time of such imprisonment, con- 
sidering labor and imprisonment as only a 
substitute for fine and imprisonment. But 
upon this it is unnecessary to express any 
opinion. A construction which would defeat 
the plain intention of the legislature, ought, if 
possible, to be avoided; and especially when a 
reasonable construction can be given which 
will carry that intention into effect. A ma- 
jority of the judges are quite satisfied that the 
construction which we have before intimated 
is the true construction of the statute, and 
that the motion in arrest of judgment must be 
overruled. 

THRUSTON, Circuit Judge. This is a pros- 
ecution, under the penitentiary law, for keep- 
ing a gaming-table, and the motion is in arrest 
of judgment. The matter of law for the con- 
sideration of the court, on this motion, is, 
whether an indictment, charging the keeping 
a (common) gaming-table called a "sweat- 
cloth," can be sustained under the said law. 
I should have not much doubt, from the liber- 
al construction given to penal statutes in mod- 
ern decisions of the courts, that if the descrip- 
tion of the offence contained in the first sec- 
tion of the penitentiary act, had been followed 
out in the twelfth section which annexes the 
punishment, that the indictment might be sus- 
tained; but there is a material, and, in my 
view, fatal variance. The first section con- 
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templates the prohibition of, and the punish- 
ment for, keeping a faro-bank or other com- 
mon gaming-table; and had any subsequent 
section pursued this description, and followed 
it with a specific punishment for the offence, 
the case might have been sufficiently clear, 
and the offence sufficiently set out to sustain 
the present indictment; but what is the of- 
fence set out in the twelfth section? It is the 
keeping a faro-bank, or gaming-table; now 
here is a material and most important dis- 
tinction. If the words, "or gaming-table," 
can, by any reasonable interpretation and 
rules of construction, admit of an intention in 
congress to have made penal the keeping any 
kind of gaming-table, other than a faro-bank, 
which I cannot admit however; then we see 
an utter want of harmony between the offence 
set out in the twelfth section, and the one con- 
templated as a subject of subsequent specific 
legislation in the first section. They (con- 
gress) omitted, in the twelfth section to make 
provision for the offence as set out in the 
first section; it is a casus omissus, and must 
be supplied, if deemed proper or necessary, 
by future legislation. The act is carelessly 
drawn, which is manifest in another instance; 
the first section, in enumerating the offences 
to be provided for in the subsequent sections, 
mentions, among them, "petty larceny"; if 
this means any thing, it must mean petty lar- 
ceny as a description of offence then well 
known and settled. Still you find nothing of 
petty larceny in the subsequent provisions; 
the law makes, or creates a new constructive 
petty larceny, extending the sum necessary to 
constitute it far above the amount necessary 
to constitute petty larceny at the time of the 
passage of the act; it is true they have fixed 
a sum, the stealing under or over which makes 
the punishment penitentiary confinement, or 
only fine and imprisonment in the common 
jail; here is another casus omissus, for the 
crime or offence called "petty larceny," al- 
though enumerated in the first section as one 
of the offences to be specifically punished, is 
not afterwards mentioned throughout the law. 
But to return: for what offence of gaming 
is punishment actually (not contemplatively) 
provided for? Why the keeping a faro-bank 
or gaming-table; and what is the differ- 
ence, it may be asked? I answer substan- 
tial, essential, and most important; that char- 
acteristic word "common" is wanted; a word 
which alone gives existence, I may say vital- 
ity to the offence; in which alone lurks the 
poison baneful to society, which is an essen- 
tial and indispensable element of every nui- 
sance; without which the same act is no nui- 
sance. "Common," means, in the sense in 
which it is used in the first section, "public," 
and "common" sense too; and so it will be 
found in the best expounders of the meaning 
of words. There is another important word 
also, in setting out the offence intended, or 
rather contemplated to be specifically ani- 
madverted on, in the subsequent section; 
namely, the word "other." Now this word, 



"other," so separates and disunites the sub- 
sequent words, "common gaming-table," from 
the preceding words, "faro-bank," as to leave 
no doubt that other common gaming-tables 
than faro-banks, were in the contemplation 
of congress to be prohibited, and the keeping 
of them punished; but there is no punish- 
ment provided for them : had the twelfth sec- 
tion gone to the extent of the first, no doubt 
could exist, I should think, as at present ad- 
vised, that they would have embraced sweat- 
cloths or tables, among the prohibited games. 
But I give no opinion as to this because there 
is enough to arrest the judgment without con- 
sidering particularly the result of an accord- 
ance between the crimes contemplated to be 
punished and those actually punished. 

Again, shall it be said (as I think I heard 
intimated) that the first and twelfth sections 
may be taken together, and the defects in the 
twelfth may be supplied, and the meaning 
and intention of the legislature gathered 
therefrom. How is this? because in the first 
section they denounce the keeping of a com- 
mon gaming-table, and neglect afterwards to 
provide any punishment for it, shall we be 
bold enough to send any one to the peniten- 
tiary for keeping a common gaming-table? I 
have read of preambles affording a clue to un- 
ravel a doubtful meaning as to the sense of 
subsequent enactments in the same stat- 
ute, by affording a view of the policy of the 
statute, and the public evil intended to be 
remedied by it; but I never heard of their 
being actual enactments, or as supplying the 
place of them. If a statute were to propose 
to punish any offence, and to denounce it 
with all the terms of reprobation which in- 
genuity could invent, or the enormity of the 
offence about to be punished could justify, 
still if the legislature omitted to carry its de- 
nunciations into effect, the law would be of 
no avail. But can you, from the preamble, 
supply, in the prohibitory and actual penal 
enactment, the very gist and essence of the 
crime ? Can the words in the twelfth section 
"faro-bank or gaming-table," be made, with 
the help of the first section, to be equivalent 
with "faro-bank or other common gaming- 
table?" The first seetion declares that the 
keeper of a faro-bank or other common gam- 
ing-table, "shall be sentenced to suffer pun- 
ishment by imprisonment and labor in the 
penitentiary," &c, "for the time and times 
hereinafter prescribed." "Well, through the 
whole law you find this crime not noticed; 
but in the twelfth section it is true that there 
is a definition of crime something like it; 
something akin to it, but falling far short of 
it in essential characteristics, which is pun- 
ished by confinement, &c, and these impor- 
tant characteristics may be supplied, we are 
told, from the first section. "What! supply 
the only word which is essential? which is 
the soul of the crime; in which alone the pub- 
lic weal could be concerned, namely, "pub- 
licity"? Who will say, that when the law is 
advanced as far as the twelfth seetion, the- 
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framers of it might not have changed their 
intention, and softened the severity of the 
contemplated provision in the first section? 
All that the first section shows l&, that they 
did intend to punish a certain crime, but this 
intention is not carried into effect; but the 
only offence like this one actually provided for, 
is a different one in substance and essence. 
To say the best of it, perhaps, is to say that 
the legislature overlooked it; it is a casus 
omissus. Let us now come to the twelfth 
section as it stands in its crippled condition, 
not propped up by the first section. What 
do the words "keeping a faro-bank or gam- 
ing-table," mean. In my opinion they mean 
only a gaming-table called a "faro-bank," and 
no other kind of gaming-table. Now let it 
be considered that "faro-bank" is no term 
known to our laws; there is no certain, legal, 
or established technical meaning attached to 
the term. Had the words "faro-bank" stood 
alone as designating the offence, it might be 
very equivocal, whether some other bank 
than a gaming-bank might not be intended. 
When a new offence is about to be punished, 
circumlocution is used to describe it; and as 
the words "faro-bank" were used as descrip- 
tive pf the offence, it was reasonable to make 
it more certain by adding the words, after the 
disjunctive "or," "gaming-table," to put it be- 
yond all uncertainty, and that a gaming-table, 
vulgarly denominated a "faro-bank," was in- 
tended to be the subject of animadversion. 
Now as to the denomination, the act of Mary- 
land of 1797 (chapter 110) uses the word 
"faro-table," and declares it to be one of the 
devices used for gaming; and this term, and 
not "faro-bank," was known to the law as a 
"gaming-table," and had it been used instead 
of "faro-bank," there might have been less 
necessity for those explanatory words, "or 
gaming-table." If arson, rape, robbery, or 
perjury are the subjects of legislative prohi- 
bition or punishment, they per se ex vi termi- 
noruni, are descriptive of the offence, and suf- 
ficiently certain. They carry with them and 
in them a full and perfect exposition or defi- 
nition of the offence; no explanatory words 
or circumlocution are necessary; but where 
shall we look for the meaning and technical 
offence inherent in the words "faro-bank"? 
Suppose a prosecution commenced for keeping 
a faro-bank: would it not be a preliminary 
question, what is a "faro-bank"? Neither 
the law, nor any judicial precedents, furnish 
an adequate or settled meaning of the term; 
you have to resort to evidence to ascertain 
what a faro-bank is, in which case there may 
be great diversity of opinion among the learn- 
ed in the gambling republic, and thus great 
uncertainty as to the offence the law meant 
to punish. Would it not be curious to have 
witnesses before a jury to tell us what mur- 
der, arson, rape, or robbery is? We hear 
facts, and the law defines crimes; if the evi- 
dence prove facts amounting to the establish- 
ed and settled characteristics of the crime, the 
court are judges of the sufficiency of the evi- 
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dence, and adjudge the party guilty of the 
crime charged. We look not to evidence, not 
to the opinion of witnesses, for what consti- 
tutes offences known and settled in the law; 
so that the legal denomination in one word 
comprises ail the constituents of the crime. 
Not so with the term "faro-bank;" " it is un- 
known to the law, and is no technical de- 
scription per se of any offence. Therefore, 
when the legislature mean to punish any 
act not known and established as a crime 
by some legal and technical and certain 
characteristics, it resorts to descriptions 
and specifications of the facts -and circum- 
stances which are to constitute the prohib- 
ited act; they would not be satisfied, nor 
would there be any certainty in it, to pro- 
hibit and punish the act, merely by its vul- 
gar, and popular name; and, therefore, it 
was proper to superadd the words, or "gam- 
ing-table," to illustrate more specifically the 
meaning of the words "faro-bank." But 
with the explanation it is still very loose; 
but if deemed sufficiently explanatory of 
the meaning attached to the words "faro- 
bank," it has nothing to do with a sweat- 
cloth, or sweat-cloth table. A faro-bank or 
gaming-table, is only an alternative expres- 
sion of the same thing. It would be a 
forced construction to say that when one 
offence was mentioned, that using another 
more generic or explicit term, separated 
from the first by the disjunctive, "or," that 
all kinds of offences which might fall within 
the scope of this generic term were intend- 
ed to be embraced in it. It is most con- 
sistent with the rules of construction, to 
consider the latter words as merely an alter- 
native description of the offence not so 
clearly expressed or defined in the first 
term. But suppose they were meant as dis- 
tinct and independent offences, let us "see 
how the matter would then stand. To say 
nothing of the absence of any legal, known, 
technical meaning of the words, "faro- 
bank," and the necessity of resorting to the 
uncertainty of human testimony to ascer- 
tain -what a "faro-bank" is, I would ask if 
the words have a known and definite mean- 
ing? Is not betting at a faro-bank essen- 
tial to constitute the keeping it an offence? 
Then take away the explanatory words, "or 
gaming-table," or consider them as inde- 
pendent of the words, "faro-bank," and 
creating a distinct offence; then the keep- 
ing a faro-bank without any betting, or 
gaming, would fully come within the pro- 
hibition, and might be accordingly punish- 
able; can this be the meaning of the legis- 
lature? Then take the latter branch of the 
alternative prohibition, and say that the 
words, "or gaming-table," mean to prohibit 
all sorts of gaming-tables, then private 
gaming-tables are prohibited, and a person 
having a party of friends at his house, keep- 
ing a whist, or loo-table (and nothing is 
more common), he comes within the pro- 
hibition, and is liable to the penalty. Could; 
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this have been the intention of the legisla- 
ture? No. Gaming-tables must be com- 
mon, or public, to make them nuisances, 
and, as such only, are punishable. What- 
ever rigid moralists may desire as to the 
correction of private as well as public mor- 
als, legislatures have never gone so far as 
to visit with vindictive penalties the pleas- 
ures or amusements of private families; 
these are left to the gradual influence of 
public opinion, or are proper subjects for 
the press, the pulpit, or writers and lectur- 
ers on moral duties. 

The conclusions, therefore, to which the 
foregoing considerations lead my mind, 
are, that whatever the intention of the leg- 
islature might have been to provide, in the 
specific punishments for the crimes' enu- 
merated in the first section of the act, that 
if they have omitted to provide for any one 
of them, that one is not punishable. That 
there is no section of the law, subsequent 
to the first, that makes the keeping a faro- 
bank, or other common gaming-table, an of- 
fence, or provides any punishment for such 
offence, by such description of the offence, 
or other equivalent descriptive words. That 
the offence set out and punished in the 
twelfth section, is not the offence of keeping 
a faro-bank, or other common gaming-table, 
but only the keeping a faro-bank, or gam- 
ing-table; a distinct offence, and not iden- 
tical in language, meaning, or substance, 
with those in the first section. That you 
cannot supply the defect of description, by 
any aid to be derived from the first section, 
because there is an important, substantial, 
and essential difference in the two descrip- 
tions of offences, to wit: the word "com- 
mon" is wanting in the latter, which, being 
the very essence of the offence, can no more 
be intended, than you can intend, from the 
preamble of a statute, important words, es- 
sential to constitute the crime which the 
enacting clause .professes to punish, be- 
cause the offenceus among those which the 
preamble contemplates to punish. For ex- 
ample: Suppose the penitentiary act, among 
the enumerated offences, contained that of 
murder, which it proposed to punish by 
penitentiary confinement, instead of capital- 
ly; when you come to the clause providing 
for the punishment of the offence, it is 
described thus: "Whoever shall kill anoth- 
er, shall be punished by confinement," so 
and so; could you, because the first section 
enumerated murder among the crimes to be 
punished, supply the material and charac- 
teristic words, "with malice prepense," from 
the preamble, or (what is tantamount to a 
preamble, or is, at least, in the same cate- 
gory) the first section of the act in ques- 
tion. 

According to this view of the case, the 
description of the offence in the twelfth 
section must be taken alone, and independ- 
ent of, and unaided by, the first section, 
whether they be taken together as descrip- 



tive of one offence, or separately, as de- 
scriptive of two offences. I have endeav- 
ored to show that the words are descrip- 
tive, and intend only^one offence, and shall 
not repeat what I have said as to their be- 
ing alternate descriptions of the same of- 
fence, but will only make one remark: Can 
I judicially know that a faro-bank is a gam- 
ing-table? In what book shall I look to 
know this? I do find a faro-table recog- 
nized in the Maryland act of 1797 (chapter 
110), but no faro-bank. If, then, the ex- 
pression, "keeping a faro-bank or gaming- 
table," means two distinct offences, then, 
by strong implication, a faro-bank is not a 
gaming-table, because a gaming-table, be- 
ing a generic term, would necessarily in- 
clude the species, faro-bank. But if you 
will place them in antithesis, and faro-bank 
is not a species of the genus gaming-table 
(and a very extensive genus it is), then faro- 
bank is a very innocent and harmless di- 
version, and never was intended to be, nor 
could be, without great absurdity being as- 
cribed to the legislature, denounced as a 
crime. The only rational interpretation of 
the words describing the offence in the 
twelfth section, is, that the words, "or gam- 
ing-table," are but an alternate and more 
precise description of a faro-bank, and in- 
form us that a faro-bank is a gaming-table, 
without which we could not judicially know 
it. 

The result of the foregoing conclusions is, 
that a sweat-cloth, or rag-table, is not with- 
in the provisions or prohibitions of the 
twelfth section; and as, according to my 
view, it cannot be extended, even in these 
more philosophical days of liberal construc- 
tion, by any aid or support drawn from the 
preamble, or first section, an indictment for 
sueh offence cannot be sustained. 

I will add one more remark; all that I 
have said in the foregoing opinion is ex- 
clusively with reference to the case before 
us, namely, the keeping a sweat-table. It 
is probable, from what I have observed, 
that we may have motions in arrest of judg- 
ment for keeping faro-banks; therefore I 
do not mean that any thing in this opinion 
commits me, one way or the other, as to 
this latter offence; if a question on such in- 
dictment is made, I shall consider it with all 
the deliberation in my power. I believe, 
however, that this particular species of 
gaming was the one intended by the stat- 
ute to be suppressed. There is another im- 
portant word, used in the description of the 
offence, which deserves much consideration; 
and this is the word "keeping," both in the 
first and the twelfth sections. The meaning of 
this term, as I understand it, gives strength 
to the intimation, in rhe close of my argu- 
ment, that no gaming-tables but faro were 
intended to be denounced and punished by 
the act; or, at most, none but such as were 
fixed, and permanently, or at least, for a 
considerable period, established; so as to be 
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places of known and common resort. What 
is the true import of the verb, "to keep?" 
Does it not import something more than 
setting up a table for a day, or during the 
races, if the proof had so established the 
fact, which, however, it did not, because 
the testimony in all the cases tried this 
term, went to the extent only of a single 
exhibition of a gaming-table on one day 
only; or proved only one act of playing, or 
gaming, by the setter up. Now, can the 
term "keeping" embrace such a ease as 
this? If I understand the meaning of the 
term, it implies some duration or perma- 
nency; and that the opening, or instituting, 
or setting up a gaming-table for one day, 
or a few days during a public race, if the 
evidence even went so far, is not keeping 
a gaming-table within the meaning of the 
statute. Let us endeavor to ascertain the 
true import of the term, by illustrations 
drawn from common usage, as well as from 
the best dictionaries. That it is never em- 
ployed to signify any temporary business 
or employment or engagement, is evident 
from innumerable instances where this verb 
is used, as in the following instances. This 
is a rule, as far as I know, without excep- 
tion. If there be one, I have not discovered 
it. We say he keeps an hotel, a store, a 
billiard-table, a register's office, a broker's 
office, a coach, a horse, a gig, an omnibus, 
carts for hire, a livery-stable, a school, a 
mistress, &c. Now, does not every instance 
in the examples above quoted show, that 
the word is only employed in cases of ex- 
pressing the idea of some permanent and 
established business? That congress meant 
only to strike at those known and estab- 
lished gaming-tables, such as faro, I have 
no doubt, for the reasons hereinbefore giv- 
en, but because those dangerous resorts 
were best known, were prominent in im- 
portance and danger, and, therefore, were 
the particular and exclusive subjects of leg- 
islation. They never meant to invade the 
precincts of the race-field, that annual jubi- 
lee of immemorial usage, where the species 
of petty gambling during the jubilee has 
been coeval with the festival itself; and 
tolerated by all the legislatures of the states 
where this species of annual amusement 
has been in use. They hardly meant to 
visit, with the enormous penalty of o peni- 
tentiary confinement, the poor negroes who 
kept their fippenny-bit sweat-cloths or rag- 
tables, during this period, and on this the- 
atre of almost universal relaxation of dis- 
cipline during this festival. I have no dic- 
tionary at home except Ainsworth's. The 
Latin word which seems to me to express, 
most nearly, the English word to "keep," 
is "sustentare," and this word, in that lan- 
guage, implies to maintain, support, &c, 
extending its operation and effect beyond 
the ephemeral existence of a day. I am 
unable to give any etymological history of 
the word, for the want of the proper books, 
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but collect its true import, not only from 
the corresponding word in another lan- 
guage, from which many of our words are 
derived (though the verb, "to keep," is not, 
but is most probably of Saxon or Teutonic 
origin), but from the sense in which it is, 
without exception, used in common par- 
lance, and usus est jus et norma loquendi. 

[Subsequently the counsel for the defendant 
moved for a new trial, which was granted by 
the court, MORSELL, J., dissenting. Case 
No. 16,329.] 
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UNITED STATES v. SMITH. 

[4 Cranch, G. C. 659.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1835. 

Gaming— Keeping Common Gaming Table. 

Neither a single act of play at a gaming-ta- 
ble, called a sweat-cloth, at the races, nor 
even a single day's use of it on the race-field, 
is a keeping of a common gaming-table, within 
the penitentiary act for the District of Columbia 
[4 Stat. 448]. 

This was an indictment [against Henry 
Smith] for keeping a certain common gaming- 
table called a sweat-cloth, against the form 
of the penitentiary act for the District of 
Columbia, of the 2d of March, 1831, §§ 1, 12. 

The motion in arrest of judgment having, on 
the 11th instant, been overruled [Case No. 
10,328], the defendant's counsel moved for a 
new trial, on the ground that the exhibition 
and use of a gaming-table called a sweat- 
cloth, for a single day on the race-ground, dur- 
ing the races, was not such a keeping of a 
common gaming-table as was within the mean- 
ing of the penitentiary act; the word "keep- 
ing" not being satisfied by proof of a single 
act of play at the table, nor even by a single 
day's use of it. 

After argument, THE COURT (MORSELL, 
Circuit Judge, contra) granted a new trial, on 
the ground suggested by the defendant's coun- 
sel. 

CRANCH, Chief Judge. The defendant has 
been found guilty of keeping a certain com- 
mon gaming-table, called a sweat-cloth. A 
motion for a new trial is made by the counsel 
of the defendant, Decause the witnesses only 
proved that it was exhibited and used one 
day during the races; which they contend 
does not amount to the offence of keeping a 
gaming-table within the meaning of the stat- 
ute. The word "keeping," certainly, when ap- 
plied to time, implies duration. Standing 
alone without limitation, either hj express 
words, or by the nature of the act or thing 
which it governs, it implies indefinite dura- 
tion; as when I say, take this book and keep 
it; keep at work; keep the mill going. But 
the duration may be limited to a single day, or 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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hour, or minute, and still it is "keeping." So 
it may be limited or extended by the nature 
of the subject to which it is applied. That 
subject may consist of a succession of acts. 
Thus we say, "he keeps a ferry;" but a single 
act of carrying a man across a river in a boat, 
is not keeping a ferry;— "keeps a tavern;" but 
a single act of lodging a traveller, is not keep- 
ing a tavern. So we say, "he keeps a disor- 
derly house;" but a single instance of disorder 
in the house, is not the keeping of a disorder- 
ly house. Many other instances may be cited, 
in which the word keeping implies a repeti- 
tion, or succession of similar acts. If the 
thing to be kept, is itself, temporary, the du- 
ration intended by the word "keeping," will be 
temporary, also. If, therefore, congress had 
prohibited the keeping of a sweat-cloth at the 
races, the word "keeping" might, perhaps, 
have been satisfied by one day's keeping. But 
if congress had been asked whether they in- 
tended to punish by imprisonment and labor 
in the penitentiary, any person who should 
exhibit and keep a sweat-cloth for a single 
day at the races, I think they would have 
said that they did not; that it was not the 
kind of keeping which they contemplated. I 
think, therefore, that a new trial should be 
granted. 

THRUSTON, Circuit Judge. This is an in- 
dictment for keeping a common gaming-table 
called a sweat-cloth. A motion is made for 
a new trial, grounded on the legal sense of 
the participle keeping, as intended in the law; 
and on the construction of which the motion 
must be allowed or not. Admitting the verb 
keep, as used in the law, or rather the parti- 
ciple of that verb, namely, keeping, can be 
strained to the sense contended for; that it 
may imply a momentary, or a few minutes', 
or an hour's, keeping a sweat-cloth, (though 
the testimony, as far as I recollect it, only 
proved upon the traverser one single instance 
of his playing at such table,) yet surely it 
does not become the court, nor is it consistent 
with the established principle of construction, 
nor the avowed humanity of the law, to be 
astute in searching for a meaning of the word 
to suit the occasion, against the undoubted 
sense in which the word is used in common 
parlance, as I have endeavored to show by 
numerous instances cited by me in my former 
remarks, which might be swelled to an indef- 
inite extent, without a single example that 
could be adduced to the contrary; take yet 
another instance or two. We say, "this is a 
good keeping apple;" "will this meat keep?" 
3 r et everybody knows that neither the .meat 
nor the apple will keep but a limited time, al- 
though they will keep for a time implying du- 
ration beyond a day, or week, or two weeks; 
the apple will only last sound for a few 
months, and the meat, (if not in a vessel her- 
metically sealed,) but a few years; but in 
both cases, considerable duration is implied, 
ex vi termini; where shall we look for au- 
thorities to settle the meaning of this most 
significant term, upon the true construction 



of which depends the fate of several unhappy 
beings now in jail? Shall we seek them in 
common usage? That is in favor of the 
meaning I contend for. Shall we go to dic- 
tionaries, to the best expositions of the term 
keeping, by the best lexicographers? They 
support my definition. Shall we seek for il- 
lustrations from parallel and corresponding 
words in other languages? They sanction the 
definition as I have given it, namely: take the 
Latin language, the verb "sustentare" is the 
nearest, nay, the true corresponding word in 
that language to the verb "keep." This word is 
translated by Ainsworth, the highest author- 
ity, by the words "to sustain" or "maintain"; 
and what English scholar will give a meaning to 
those words implying only a moment's, or even 
an hour's duration? Take an equivalent and 
corresponding French word, namely, "entre- 
tenir"; will any French scholar pretend that 
this word has so limited a meaning? 

Let us then look into the policy of the law, 
as far as we can gather it from known facts 
within the knowledge of everybody; and as 
the statute has no preamble, I know not 
where else we can search for the intention of 
the legislature, except from considering the 
circumstances which it is probable led to its 
enactment. Who believes that congress either 
knew or thought of those petty ephemeral 
tables on race-grounds, which, at most, could 
only last during the races, and for aught that 
appeared in evidence on the trial, did not, in 
the case before us, continue to be played at 
beyond a few minutes? Congress has tolerat- 
ed the principal vice, horse-racing. It is hard- 
ly presumable they would have left this high- 
er quarry, and struck at the humbler sweat- 
cloth, a mere incident to the principal, and as 
certain to follow it as any incident to follow 
its principal. Had they designed to strike at 
them, they would have designated them by a 
more special description, and more congenial 
terms; they saw, under their very noses, the 
established and permanent faro-banks in this 
city, continuing during the session, and some 
of them, as I have heard, and believed, for 
years; the fixed, well-known, and dangerous 
places of resort, kept as permanently and 
notoriously as Gadsby's Hotel; established 
places of seduction to the young and the un- 
wary, and productive of every evil; of loss of 
fortune, of the earnings of tradesmen, shop- 
keepers, and, perhaps, laborers, and driving on 
desperation to seek the means of indulging 
the most absorbing of all passions, gambling; 
by fraud, larceny, or robbery, and terminating 
an unsuccessful career by suicide. These are 
the formidable results of those great estab- 
lishments, of those hells, as they are justly 
called; and which congress, by fearful penal- 
ties endeavored, and I believe designed to put 
down. 

No such consequencas can r£sult from sweat- 
cloths; they are among those mushroom ex- 
travagancies of the race-field, springing up 
with the races and ending with them, and no 
more heard of till the return of that annual 
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jubilee, which has been in use and practice, 
without let or molestation till now, for an in- 
definite period, so as to become almost sanc- 
tioned by immemorial usage, unnoticed by the 
laws of Maryland, whose numerous race-fields, 
dispersed through the country, with all their 
concomitants of sweat-cloths, and other sim- 
ilar irregularities, have been kept up, and an- 
nually, and even semiannually used and in- 
dulged in for a time, the commencement of 
which is at this day unknown,— beyond the 
memory of man. Do you believe that con- 
gress meant, under this short, but sure magic 
word "keeping," for magic it is indeed, if it 
has such wonderful efficacy to put down, so 
suddenly, this aneieDt usage, "more honored," 
it is true, "in the breach than the observance," 
this petty gambling, confined to the poor, the 
ignorant, during a few days, at most, of an 
annual celebration; when, from long habit, 
and the indulgence of the laws, until now, a 
general relaxation of manners have been per- 
mitted and tolerated during such celebrations; 
like the Saturnalia at Rome, where the laws 
were almost suspended, for, as well as I re- 
member, three days in the year. To return 
to the word "keeping." If the word implies 
exclusively, when unattended with other re- 
straining adjuncts or explanatory words, what 
I have stated above, if it was never known, in 
common use, to have any other meaning, 
nor, according to the expositions of the best 
dictionaries, illustrated by parallel and cor- 
responding words in other languages, no oth- 
er meaning can be ascribed to it, shall we 
strain and force it to a meaning thus denied 
it by common use, and such authorities, in 
order to convict the prisoner, and send him 
to the wretched confinement of the peniten- 
tiary, because, to our more cultivated minds 
and more improved moral sense, he has in- 
dulged in practices which shock our feel- 
ings? It is against every principle of con- 
struction to construe a criminal law not only 
liberally, but with unprecedented license 
against the accused; but, on the contrary, if 
the words, so far from having any force 
against him, are entirely in his favor, will 
even admit of a construction to save him, 
by any reasonable intendment, it is our duty, 
and comports with the known humanity of 
the law, to give them that construction. 
Shall we, I say, arbitrarily strain the word 
to a sense not justified by common use, nor 
the most authorized expositions of it by the 
best expounders, and illustrations drawn 
from other languages, in order to take in this 
case, because we think he deserves punish- 
ment? He is a profligate fellow, and there- 
fore the word means so and so, and he de- 
serves to be punished, although no instance 
of such meaning can be found, of the word, 
unless it be limited and restricted to such 
meaning, by other words or adjuncts, clearly 
abridging the known and acknowledged sense 
of it. For example, we say, "he kept his bed 
a whole day;" "will you keep my place for 
me until I return?" in the first case, limiting 



the duration of the keeping by express 
words, to a day; and in the latter, by like 
words or adjuncts, to the time of the re- 
turn; but the law says, whoever shall "keep 
a faro-bank or gaming-table," without any 
words of limitation. Now why should we 
be thus astute in seeking to bring the tra- 
verser within the formidable penalty of the 
statute, by resorting to an unusual, for- 
ced, and unauthorized construction of a sin- 
gle term or expression, on the true import 
of which his fate hangs? Why should we 
do this thing? Is it because these poor 
creatures, born and raised in poverty, ig- 
norance, and darkness, and without any 
chance or means of moral culture, have done 
what shocks our more cultivated minds, or 
our religious or moral sentiments? Are we 
reformers, or are we judges, to administer 
the law as it is, and not as we think it 
ought to be, to the poor and rich with equal 
hand, and leave reformation to be worked 
out where alone it can and ought to be, by 
the wisdom of the laws, or the spread of 
knowledge and diffusion of learning, or by 
the influence of moral and religious instruc- 
tion, by the ministers of religion? 
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UNITED STATES v. SMITH. 

[4 Cranch, C. C. 727.] i 

Circuit Court, District of Columbia. March 
Term, 1836. 

Bail — Discretion op Magistrate. 

1. If the indictment does not describe an in- 
dictable offence, the magistrate, who takes the 
bail in the case, has a discretion as to the 
amount of the bail, and no corrupt motive can 
be imputed to him on account of the smallness 
of the amount in which the bail is taken. 

[Cited in U. S. v. Ringgold, Case No. 16,167.] 

2. The act not being illegal, the court will 
not permit evidence to be given of a corrupt mo- 
tive. 

Indictment [against Fleet Smith] for tak- 
ing insufficient bail upon a bench-warrant 
against Miller for "keeping a certain gam- 
ing-table called a faro-bank." 

Mr. Brent and Mr. Bradley, for defend- 
ant, prayed the court to instruct the jury 
that the prosecution cannot be sustained, as 
this court has quashed the original indict- 
ment against Miller, on the ground that it 
did not describe an indictable offence. The 
bench-warrant which issued upon the pre- 
sentment was "to answer to a certain mis- 
demeanor, as it is presented," without fur- 
ther description of the offence; and upon 
reference to the presentment, it does not ap- 
pear that any offence is charged. 

Mr. Dunlop, for the United States, contril, 
contended that the magistrate had no right 
to judge of the validity of the indictment, 
nor whether it was an indictable offence. 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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Mr. Bradley and Mr. Brent, in reply, cited 
Starkie, Ev. X68, and 2 Chit. Or. Law, c. 8, 
pp. 144, 15S. 

THE COURT (MORSELL, Circuit Judge, 
absent) instructed the jury, that as the in- 
dictment did not describe an indictable of- 
fence, and the justice had discretion as to 
the amount, no corrupt motive can be im- 
puted to him from the smallness of the bail 
taken. It was not an illegal act, and there- 
fore the motive is immaterial. 

And CRANCH, Chief Judge, added, that 
if any corrupt act was done to obstruct the 
due course of justice, it might be the ground 
of a separate count, or indictment; but upon 
this count the act of taking the bail in $20 
only, not being illegal, the court will not ad- 
mit evidence of a corrupt motive. 
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UNITED STATES v. SMITH. 
[5 Cranch, C. C. 484.] i 

Circuit Court, District of Columbia. Nov. 

Term, 1838. 

Special Bail — Evidence. 

A certificate, in the usual form, by the offi- 
cers of the treasury of the United States, that 
a certain balance is due by the defendant to 
the United States, is not sufficient cause for 
bail. 

The United States bad filed an account 
from the treasury, certified in the manner 
required by the statute, stating merely a 
balance of $11,000 due by the defendant 
[W. S. Smith]. 

W. Jj. Brent, for defendant, moved for 
leave to appear without special bail; and 
stated that this court had decided that a 
mere statement from the treasury, of a bal- 
ance due, was not even prima facie evidence 
on the trial, and, therefore, is not sufficient 
to hold the defendant to bail. 

THE COURT (CRANCH, Chief Judge, hot 
sitting in the case) permitted the defendant 
to appear without special bail. 
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UNITED STATES v. SMITH.' 

[Brun. Col. Cas. 82; 4 Day, 121; N. C. Cas. 

81.] 

Circuit Court, D. Connecticut. 1809. 

Slave Trade — Action to Recover Penaltt — 

Accomplice as Witness— Depositions 

— Reduction to Writing. 

1. In an action of debt to recover the pen- 
alty given by the act of congress of May 10, 
1800, for transporting slaves from one foreign 
port or place to another, a particeps criminis, 
after the expiration of two years from the com- 
mission of the offense, without any prosecution 
against him being commenced, may be com- 
pelled to testify against the defendant, though 
such witness has been out of the jurisdiction 
of the United States a considerable part of the 

i [Reported by Hon. William Cranch, Chief 
J udge.] 
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two years. A fleeing from justice within the 
proviso to the United States statute of limita- 
tions for crimes does not necessarily import a 
fleeing from prosecution begun. 
[Cited in brief in U. S. v. White, Case No. 
16,677.] 

2. The offense within the act of congress of 
May 10, 1800, consists in transporting persons 
from one foreign country to another, with a 
view to their being sold as slaves; and the 
offense is complete when the vessel arrives at 
the place of destination, whether the slaves are 
sold or not. 

3. Where the certificate of a magistrate tak- 
ing a deposition, stated it to have been written 
in his presence, without saying by whom, and 
it appeared also that the substance of it had 
been reduced to writing by the deponent ten 
days before at a different place when the mag- 
istrate was not piesent, it was held that such 
deposition was inadmissible in the United 
States courts. 

[Cited in West v. Davis, Case No. 17,422.] 

This was an action of debt to recover 
double the value of the interest which the 
defendant [John Smith] had in certain slaves, 
transported in the brig Heroine, whereof the 
defendant was sole owner and master, from 
Africa to Havanna, and there sold by the di- 
rection of the defendant, and for his bene- 
fit, contrary to the provisions of the act of 
congress of May 10, 1800 (5 Stat. 167, 170). 
The first section of that act is as follows: 
"That it shall be unlawful for any citizen of 
the United States, or other person residing 
within the United States, directly or indirect- 
ly, to hold or have any right or property in 
any vessel employed or made use of in the 
transportation or carrying of slaves from one 
foreign country or place to another, and any 
right or property belonging, as aforesaid, 
shall be forfeited, and may be libelled and 
condemned for the use of the person who 
shall sue for the same; and such person 
transgressing the prohibition aforesaid shall 
also forfeit andtpay a sum of money equal 
to double the value of the right or property 
in such vessel, which he held as aforesaid; 
and shall also forfeit a sum of money equal 
to double the value of the interest which he 
may have had in the slaves, which at any time 
have been transported or carried in such ves- 
sel, after the passing of this aet, and against 
the form thereof." 

The action was commenced March 31, 1808. 
The transportation and sale of the slaves 



were thus alleged in the declaration: 



'That 



while said vessel remained on said coast of 
Africa, to wit, after the first day of Decem- 
ber, 1805, and before the first day of April 
then next following, by direction of said John 
Smith, and for his use, the crew of said ves- 
sel did forcibly seize, carry on board said 
vessel, and there confine more than one hun- 
dred of the natives of Africa, a foreign coun- 
try, with intent them to transport, and sell 
and dispose of as slaves in some foreign 
country. And afterwards said vessel, pur- 
suant to the previous advice and direction of 
said John Smith, did sail from said coast of 
Africa, having on board more than one hun- 
dred of the said inhabitants and natives of 
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Africa, destined to the port of Havanna, a 
foreign port and place in the dominions of 
the king of Spain, at -which port said vessel 
arrived before the 1st day of June, 1806. 
And the said United States further declare 
that after the 1st day of April, and before 
the 30th day of June in the year last men- 
tioned, and -within two years next before 
the date of this writ, by the previous advice 
and direction of said John Smith, and for 
his use and benefit, at Havanna aforesaid, 
one hundred of said inhabitants and natives 
of Africa, so as aforesaid, by said John 
Smith, caused to be taken and transported to 
the place last mentioned, were there sold and 
disposed of as slaves, and at a price not less 
than one hundred dollars for each of said 
Africans, amounting in the whole to ten 
thousand dollars, against the form, force, 
and effect of the several acts of the congress 
of the United States in such cases made, and 
then in force." The declaration then con- 
cluded thus: "By means whereof, and by 
force of the statutes aforesaid, the said John 
Smith hath forfeited and become liable to 
pay a sum of money equal to double the 
value of the interest which he then had in 
said slaves so transported in said brig Her- 
oine, whereof said John Smith was sole 
owner, from Africa to Havanna aforesaid, 
and there sold as aforesaid, for the benefit 
of said John Smith, amounting to twenty 
thousand dollars." The defendant pleaded 
"Not guilty." 

Mr. Huntington, Dist. Atty., and Mr. Pe- 
ters, for the United States. 

Goodrich, Daggett, Mosely & Dwight, for 
defendant 

On the trial the district attorney, Mr. Hunt- 
ington, for the United States, offered Wil- 
liam Mills, one of the crew of the brig Her- 
oine, as a witness to prove that the defend- 
ant was owner of the slaves mentioned in 
the declaration. 

Mr. Daggett, for defendant, objected to his 
being sworn, on the ground that his testi- 
mony would implicate himself, and subject 
him to fine and imprisonment. The second 
section of the act of May 10, 1800, declares 
"that it shall be unlawful for any citizen of 
the United States, or other person residing 
therein, to serve on board any vessel em- 
ployed or made use of in the transportation 
or carrying of slaves from one foreign coun- 
try or place to another"; and provides that 
"any such citizen or other person voluntarily 
serving as aforesaid, shall be liable to be in- 
dicted therefor, and on conviction thereof 
shall be liable to a fine not exceeding two 
thousand dollars, and be imprisoned not ex- 
ceeding two years." 1 Stat. 168. A prose- 
cution has already been commenced against 
the witness for serving on board the defend- 
ant's vessel during the voyage in question. 
Any facts within the knowledge of this wit- 
ness which will subject the defendant will 
also show that the witness is guilty. 
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The district attorney replied that he had en- 
tered a nolle prosequi on the prosecution 
against the witness, and the time for insti- 
tuting a new prosecution has elapsed, the of- 
fense having been committed more than two 
years ago. Further, the only point to which 
we propose to direct the testimony of the 
witness is, that John Smith was owner of cer- 
tain slaves. To establish that point will not 
implicate the witness. Nothing is more com- 
mon in criminal trials than to call upon a 
particeps eriminis to testify. 

EDWARDS, District Judge. That is where 
the witness does not object. But here the 
witness does object. 

The district attorney observed further that 
the witness came here voluntarily, and 
agreed to testify. He ought not now to sur- 
prise us by refusing to testify. It would be 
hard on the part of the United States if he 
were permitted to conduet in this manner. 

EDWARDS, District Judge. That is of no 
consequence. The only question is whether 
he can be compelled to testify to what may 
implicate himself, because two years have 
elapsed since the transaction. 

The district attorney then insisted that the 
lapse of two years after the offense was com- 
mitted without any prosecution is unques- 
tionably a complete bar, and cited Adams v. 
Wood, 2 Craneh [6 U. S.] 336. The witness 
is now as secure from the penalties of the 
statute as though he had never committed the 
offense. 

Mr. Daggett, for defendant. The United 
States statute of limitations has a proviso 
expressly excepting persons fleeing from jus- 
tice from its operation. The latter clause of 
the thirty-second section of the act of con- 
gress of April 30, 1790 (1 Stat. 119), is as fol- 
lows: "Nor shall any person be prosecuted, 
tried, or punished for any offense not capi- 
tal, nor for any fine or forfeiture under any 
penal statute, unless the indictment or infor- 
mation for the same shall be found or insti- 
tuted within two years from the time of com- 
mitting the offense, or incurring the fine or 
forfeiture aforesaid." Then follows this pro- 
viso: "Provided that nothing herein con- 
tained shall extend to any person or persons 
fleeing from justice." It appears that this 
witness has been out of the United States a 
considerable part of the time since the trans- 
action took place. (This had been previous- 
ly stated, and admitted by the counsel for the 
United States.) Now, a fleeing from justice 
is nothing more than avoidance, a going out 
of the jurisdiction to avoid prosecution. So 
the construction has been as to fugitives 
from justice from one state into another. But 
at any rate the witness will be jeopardized 
by testifying, and this is sufficient to excuse 
him. If prosecuted for this offense he must 
plead the statute of limitations. The attor-o 
ney for the United States may then reply 
over a fleeing from justice. This he will at- 
tempt to support by showing that the wit- 
ness has actually been without the jurisdlc- 
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tion of the United States. Will not this jeop- 
ardize him? The statute of limitations never 
purges the offense. Nothing but a pardon 
will afford the offender complete security. 
The case of Bollman, in Burr's Trial [Case 
No. I4,G93], was referred to. The question 
there was whether Bollman was bound to 
accept the pardon. But without the pardon 
it was admitted that he could not be called 
upon to testify. 

Mr. Peters, for the United States, contend- 
ed that a fleeing from justice within the 
proviso of the statute must be a fleeing from 
a prosecution begun. 

EDWARDS, District Judge. That point 
was decided otherwise by Oh. J. Ellsworth 
in the Case of Williams [Case No. 17,708]. 
He said it made no difference whether a 
prosecution was commenced or not. 

Mr. Goodrich stated that in Williams' Case 
[supra] the offender had simply been in a 
foreign country, and it was considered as a 
fleeing from justice. 

EDWARDS, District Judge. I am prepar- 
ed to give my opinion on the point, but if 
the jury should find a verdict against the 
defendant I will give him an opportunity 
to move for a new trial, and have the opin- 
ion of Judge LIVINGSTON. It appears to 
me that the witness is prima facie protected 
from prosecution by the statute of limita- 
tions. The answer comes from him. He 
says he is not protected because he has fled 
from justice. But he ought not to make his 
fleeing from justice (his own crime) a ground 
for withholding his testimony. At the same 
time the court will take care that the witness 
be not entrapped. The attorney will not be 
allowed to say now that the prosecution is 
barred, and thus obtain his testimony, and 
afterwards bring forward a prosecution, and 
say that it is not barred, because the wit- 
ness has fled from justice. The witness must 
testify. 

In the course of the trial the district at- 
torney offered the deposition of Thaddeus R. 
Austin. It appeared that the substance of 
this deposition had been copied by the de- 
ponent from another paper which he had 
written at Suffield about ten days before. 
The certificate of the magistrate who took 
the deposition was as follows: "Personally 
appeared the above-named Thaddeus R. Aus- 
tin of Suffield, in the state of Connecticut, 
and being duly cautioned, made oath to the 
truth of the above deposition by him sub- 
scribed, and written in my presence," etc. 

Mr. Daggett objected to the admission of 
this deposition on the ground that it was 
not taken as the act of congress requires. 
The 30th section of the judiciary act (vol- 
ume 1, p. 69) provides, that every person de- 
posing shall be carefully examined, and cau- 
tioned, and sworn, or affirmed to testify the 
whole truth, and shall subscribe the testi- 
mony by him or her given, after the same 
shall be reduced to writing, which shall be 
done only by the magistrate taking the depo- J 



sition, or by the deponent in his presence. 
This testimony was not reduced to writing 
by the magistrate taking the deposition, nor 
by the deponent in his presence. 
Mr. Peters, contra. 

EDWARD'S, District Judge. The provi- 
sions of the act of congress relative to the 
taking of depositions are very important, 
and ought to be adhered to strictly. This 
deposition cannot be read. The question is 
not a new one. In England the lord chan- 
cellor has refused to admit depositions tak- 
en as this was. The transportation of the 
slaves from Africa to Havanna, as stated in 
the declaration, was clearly proved by the 
evidence adduced on the part of the United 
States. It appeared that the vessel arrived 
at Havanna more than two years before the 
commencement of the suit; but it did not 
appear that the slaves were actually sold 
until some time within the two years. 

Messrs. Goodrich and Daggett contended 
that the offense charged in this declaration 
is complete when the vessel arrives; and 
her arrival takes place when she is moored. 
It is not necessary that the slaves should be 
landed or sold. 

The district attorney and Mr. Peters, con- 
tra, insisted that in order to constitute the 
offense in question the persons transported 
must be sold as slaves; if they are trans- 
ported for the purpose of colonization, or any 
other purpose than to be sold as slaves, it is 
no offense. But at any rate, they must be 
landed before the offense is complete. It 
does not appear that these slaves were land- 
ed more than two years before the com- 
mencement of the suit. If the defendant re- 
lies upon the statute of limitations for his 
protection it belongs to him to show this, 
which he has not done. 

Mr. Goodrich, in reply, observed that it 
clearly belonged to the United States to prove 
the offense committed within two years from 
the commencement of the suit; otherwise 
there could be no recovery. There is a mani- 
fest distinction between this ease and that 
where a debt is admitted by the defendant, 
and claimed to be barred by the statute of 
limitations. 

EDWARDS, District Judge. That part of 
the case which rests upon the statute of limi- 
tations is extremely clear. My opinion is, 
and so I shall charge the jury, that the of- 
fense consists in transporting persons from 
one foreign country to another, with a view 
to their being sold as slaves; and as soon 
as the vessel arrives at the place of destina- 
tion the offense is completed, whether the 
slaves are sold or not It is incumbent on 
the attorney for the United States to show 
an offense committed within two years; and 
as this has not been done, there must be a 
verdict for the defendant. 

The jury found accordingly. 

NOTE. Party to Crime, When Compelled to 
Testify. When the prosecution is barred bv 
the statute of limitations, a particeps criminis 
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may be compelled to testify; he is not privileg- 
ed. Weldon v. Burch, 12 111. 376; U. S. v. 
White [Case No. 16,677], approving case in 
text. _ _ 

Depositions under United States Laws. Dep- 
ositions taken under United States statutes 
must be in strict conformity therewith. Shan- 
wiker v. Reading [Case No. 12,704], citing ease 
in test. 



Case ETo. 16,333. 

UNITED STATES v. SMITH. 

[1 Dill. 212.] i 

Circuit Court, E. D. Arkansas. 1870. 

Conspiracy— Resisting ax Officer— What 
Essential. 

[Attorney and client conspiring to resist an 
officer, are equally guilty. It is not necessary 
to show actual violence. Threats and acts 
intended to terrify, or of a character to terrify, 
.a prudent officer, are sufficient, even though he 
be not prevented thereby from executing his 
process.] 

At law. 

CALDWELL, District Judge. If a client 
and his attorney enter into a conspiracy to 
resist an officer in performing his duty, both 
are equally guilty; and in an indictment for 
this offence, it is not necessary to show 
actual violence; threats and acts intended 
to terrify, or calculated by their nature to 
terrify a prudent and reasonable officer, are 
sufficient, even though he be not prevented 
thereby from executing his process. 
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UNITED STATES v. SMITH et al. 

[2 Hall, Law J. 456.] 

District Court, D. New York. Aug., 1809. 

Embakgo Act — Boxd Given bi- Vessel Master. 

[The embargo act of December 22, 1S07, re- 
quired that no vessel should depart from one 
United States port to another unless the mas- 
ter gave bond "to the collector of the district" 
that the goods shquld be relanded "in some 
port of the United States." Held, that a bond 
given undor the act was not invalid because 
made payable "to the United States," and not 
to the collector, and conditioned to reland the 
goods "at the said port of S., or at some other 
port of the United States."] 

[This was an action by the United States 
against Hezekiah Smith, Stephen Griffith, 
and Nathaniel L. Griswold, upon a bond 
executed by the defendants. Heard on a 
•demurrer.] 

This action was upon a bond executed by 
the defendants to the United States and de- 
livered to the collector of the port of New 
York, having annexed the following condi- 
tion, viz. "Whereas the following goods, 
wares and merchandises, that is to say, 1,- 
272 barrels flour, as per manifest now de- 
livered to the collector of the customs of 

i [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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the port of New York and intended to be 
transported in the said vessel ealled the 
James Wells, burden 178 11-95 tons to the 
port of St. Mary's in the state of Georgia: 
Now, the condition of the above obligation 
is such that if the above-mentioned goods, 
wares and merchandises, shall be relanded 
in the United States, at the port aforesaid 
or at some other port of the United States 
the dangers of the sea excepted, the said 
obligation shall be void, otherwise, &c." 

The bond was taken by the collector un- 
der authority of the second section of the 
embargo act of the 22d December, 1807, re- 
quiring that no vessel shall be allowed to 
depart from one port to another of the 
United States, unless the master, &c. shall 
first give bond with one or more sureties 
"to the collector of the district," that the 
goods, &e. shall be relanded "in some port 
of the United States." 

It was argued, upon demurrer, by Riggs, 
Hoffman & Emmet for defendants, that a 
bond required and taken under colour of a 
statute is not valid unless the same is in 
strict conformity with the authority of the 
act; that the statute under colour of whose 
authority this bond is taken requires the 
security "to be given to the collector of the 
district," whereas it is made payable to the 
United States and is conditioned to reland 
the goods, &c. at the said port of St. Mary's 
or at some other port of the United States, 
which being a variance from the words and 
authority of the act the bond is against law, 
and void as well under the act as at com- 
mon law. 

Mr. Sandford for the United States. 

TALLMADGE, District Judge, said that 
the authorities cited by the defendants' 
counsel were decisions upon the particu- 
lar words of 23 Hen: VI., authorising and 
requiring bail bonds; which statute pre- 
scribes the form of the security and declares 
all others to be void, and hence it was very 
properly decided that the particular form 
marked out was alone decisive and all oth- 
ers void per force of the statute. That 
the purpose of that act was to correct 
abuses which had crept into a system of for- 
mer practice. The purpose of the act in 
question is to create an entire new system. 
It prescribes no form of bond nor avoids 
any that shall be adopted. It merely au- 
thorizes the president to give such instruc- 
tions as appear the best calculated to carry 
the act into effect. That he was satisfied, 
upon an attentive perusal of the act, it did 
not mean to confine the security to the per- 
son of the collector as the obligee, but mere- 
ly through his agency to ensure by bond, a 
conformity to its restrictions, and that Lhe 
bond as taken embraced the substanee, and 
was within the spirit and authority of the 
act a voluntary bond and valid. 

Judgment for the United States. 
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. UNITED STATES v. SMITH. 

TEN OTHER SIMILAR CASES. 

[1 Hughes, 347.] i 

Circuit Court, E. D. Virginia. Aug. 2, 1877. 

Civil War — Rights of Conquest — Debts Due 

Insurgent State — Jurisdiction 

of Federal Courts. 

1. Where p person was indebted, for money 
had and received, to one of the insurgent state 
governments which were overthrown by the 
United States in 1865, and was sued by the 
United States, after the return of peace, in an 
action of assumpsit, on demurrer, Md, that the 
original assumpsit of the defendant to the in- 
surgent state government was a debt at com- 
mon law and uot jure belli; and that, the 
United States having succeeded by right of con- 
quest to the debt, the law, after peace, implies 
an assumpsit by the defendant to pay the debt 
to the United States, and will treat the latter 
assumpsit is a common law obligation and not 
as arising jure belli. 

2. A circuit court of the United States has 
jurisdiction of an action of assumpsit brought 
upon such a debt, whether arising at common 
law or otherwise 

The government of Virginia under the Con- 
federacy, having borrowed a large amount of 
specie from one of the banks in Richmond, 
the then governor (William Smith), and oth- 
er officers, withdrew it on or about the 2d 
day of April, 1865, which was the day pre- 
ceding the occupation of Richmond by the 
Union army. Of the specie there were re- 
ceived in distribution by several officers re- 
spectively, the following sums, to be account- 
ed for as advances of salary for the fiscal 
year, commencing April 1st, 1865, viz. : by 

William Smith $5000 

George W. Mumford 2000 

John O. Chiles. 1000 

Edward H. Eitzhugh 1000 

P. P. Howard . 500 

At a later date, to wit, in August, 1865, fur- 
ther sums of this specie were distributed to 
officers of the government then expired, to 
wit: to 

Henry W. Thomas $500 

Shelton C. Davis 300 

John L. Shackleford 100 

Daniel Denoon 100 

S. L. Moncure ...'...'. 100 

A. A. Lorenta 100 

During the first session of the legislature 
of the Alexandria government (that of 1865- 
66), the committee of courts of justice of the 
house of delegates was charged with an in- 
quiry into this matter. On December 20th, 
1865, that committee reported, through Wil- 
liam T. Joynes, one of its members, that in 
respect to this money, the then state govern- 
ment of Virginia did not succeed to the rights 
of the state government which was over- 
thrown in April, 1865, and could not claim 
this money; and, that whatever rights of 
conquest accrued by the overthow of the late 
government belonged to the United States. 

i [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] I 



There was no demand or suit by the sub- 
sequent state government for these sums of 
money. Latterly, the United States have 
brought actions of assumpsit against each of 
the persons named after personal demand 
made. The amount received by E. H. Fitz- 
hugh was some time ago paid by him into 
the treasury of Virginia. As but one of the 
suits (that against William Smith) involved 
a sum large enough to authorize it to be car- 
ried to the supreme court, that has been 
heard first, and the others will be stayed to 
await the result, in order that the principle 
which may be settled in it may govern the 
other cases. 

The case was heard in June on the demur- 
rer to the declaration; and the decision of 
the eourt on the points raised by the demur- 
rer was rendered on the 2d day of August,. 
1877. 

L. L. Lewis, Dist Atty., for plaintiffs. 

R. T. Daniel, Atty. Gen., W. B. Taliaferro, 
Robert H. Stiles, Bradley T. Johnson, and 
William L. Royal, for defendants. 

HUGHES, District Judge. This case is be- 
fore me not upon issues of fact, but upon 
facts admitted by demurrer, and upon the- 
law as arising upon the facts so admitted. 
The allegations of the declaration are these: 
(1) That the defendant was indebted to the 
insurgent government of Virginia in the sum 
of §5000 on the 2d day of April, 1865; (2) 
that he promised the said government to pay 
the said indebtedness; (3) that the said in- 
surgent government was, on the 9th April, 
1S65, overthrown by the United States by 
force of arms, and the lawful authority of 
the United States re-established, in the state; 
and, (4) that the defendant, after the said 
9th day of April, 1865, in consideration of 
the premises, undertook and promised to pay 
to the United States the said sum of §5000. 
The demurrer admits these allegations to be 
true; yet denies that they constitute a case 
of indebtedness by the defendant to the Unit- 
ed States, and prays judgment, etc. 

In technical strictness, by admitting the 
truth of these several allegations, the demur- 
rer admits the ease of the plaintiffs to be 
sufficient to warrant a judgment for him. 
But let it be assumed that the fourth allega- 
tion, being an inference of law, is not ad- 
mitted by the demurrer. Then, the ques- 
tion for decision is, whether the United 
States acquired by conquest of, and succes- 
sion to, the insurgent government of Vir- 
ginia, on the 9th April, 1865, such a right to- 
the money which was then due from the de- 
fendant to the insurgent state government 
as was valid and sufficient to raise the as- 
sumpsit set forth in the fourth clause of the- 
declaration. Stating the case differently, 
the question before me is, whether the United 
States succeeded by conquest and succession 
to the rights of action, as well as the prop- 
erty, of the insurgent state government, 
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which was overthrown on the 9th April, 
1865. If so, the law will adjudge that the 
defendant promised to pay to the United 
States the money which he thus owed to 
that government, and the court will render 
judgment against him accordingly. As a 
matter of history, it cannot be disputed that 
it was the power of the United States, and 
not of any state, or of what was called the 
Alexandria government of Virginia, which 
was brought to bear against the insurrec- 
tionary governments of the South; or, that 
the overthrow and conquest of the insur- 
rectionary government of Virginia was in 
fact effected by the United States. There- 
fore, whatever rights of property or of ac- 
tion ordinarily result under the law of na- 
tions and of war from conquest, resulted to 
the United States, on the 9th April, 1865, and 
did not result to what was called the Alex- 
andria government of Virginia. The very 
able committee of the general assembly of 
Virginia, Mr Marshall at its head, which 
had this matter in charge, in the winter of 
1865, in the report submitted through one 
of its members, Judge Joynes, one of the 
ablest and most learned judges of the state, 
conceded this right to the United States iri 
their report, in which they said: "It is very 
clear that the present government repre-* 
senting the state of Virginia cannot assert 
any claim to this money by right of eon- 
quest, for all the rights of conquest, what- 
ever they be, belong to the United States." 
And, therefore, the particular question for 
decision in this case is, whether the right of 
action, which the demurrer admits that the 
insurgent state government of Virginia had 
against the defendant on the 2d to the 8th 
April, 1865. for ?5000, passed by conquest, 
and, after the peace following complete con- 
quest, to the United States, on or after the 
9th April, 1865. Does succession, after com- 
plete conquest and peace, give to the con- 
quering power the right of enforcing, by civil 
action, the payment of debts due, at the 
date of conquest, to the conquered power? 
In this case it is to be observed that there 
was not merely a temporary conquest, and 
that condition of quasi belligerence attend- 
ing such an event, but complete and final 
conquest producing absolute peace, and that 
undisputed succession of one power by the 
other resulting from such a conquest. It 
was a case of undisputed succession peace- 
fully held after complete, final conquest. I 
will also premise that such suits as this can 
affect only such property or rights of action 
as belonged to the insurgent government of 
Virginia as such, and not property or rights 
which belonged or belong to the people of 
Virginia through their legal government. The 
former alone were the subjects of conquest; 
the latter were not. Speaking of what passes 
by conquest to the conquering power, the su- 
preme court of the United States says, in U. 
S. v. Lyon, 16 Wall. [83 U. S.] 435, the con- 
queror's "rights are no longer limited to the 



mere occupation of what he has taken into 
his actual possession, but they extend to all 
the property and rights of a conquered state, 
including even debts as well as personal and 
real property." Mr. Justice Clifford, in deliv- 
ering this opinion of the court, and using the 
language thus quoted, simply gives expres- 
sion to the settled principle of the law of na- 
tions. In the case of Advocate General of 
Bombay v. Amerchund, cited at length in El- 
phinstone v. Bedreechund, 1 Knapp, 329, it 
was held that money in bank belonging to a 
conquered prince may be recovered in a suit 
against the banker lyy the conquering na- 
tion. In the case of U. S. v. HcRae, 8 Eq. 
Cas. 72, it was said by the vice chancellor: 
"I apprehend it to be clear, public, universal 
law, that any government which de facto suc- 
ceeds to any other government, whether by 
revolution or restoration, conquest or recon- 
quest, succeeds to all the publie property, to 
everything in the nature of publie property, 
and to all rights in respect of the public prop- 
erty of the displaced power, whatever may be 
the nature or origin of the title of such dis- 
placed power. Any such public money in any 
treasury, any such public property found in 
any "warehouse, fort, or arsenals, would, on 
the success of the new or restored power, 
vest ipso facto in such power, and it would 
have the right to call to account any fiscal or 
other agent, or any debtor or accountant to 
or of the persons who had exercised and had 
ceased to exercise the authority of a govern- 
ment, the agent, debtor, or accountant having 
been the agent, debtor, or accountant of such 
persons in their character or pretended char- 
acter of a government. But this right is the 
right of succession, is the right of representa- 
tion, is a right, not paramount, but derived, I 
will not say under, but through, the suppress- 
ed and displaced authority, and can only be 
enforced in the same way, and to the same ex- 
tent, and subject to the same correlative ob- 
ligations and rights, as if that authority had 
not been suppressed and displaced, and was 
itself seeking to enforce it" All the au- 
thorities have held the same doctrine, and, in- 
dee'd, it has never been disputed. These au- 
thorities close the question in favor of the 
* right of the United States to the property of 
the overthrown government of Virginia, as the 
insurgent government, and to the debts due, 
whether from citizens or from foreigners, to 
that government, at the time of its overthrow. 
The objection of defendant's counsel, that 
assumpsit will not lie for an obligation arising 
by implication from a debtor of a conquered 
state to the conquering government after 
conquest, because promises do not arise from 
acts of violence, is not tenable. It is not de- 
nied, it is admitted by demurrer, that the 
defendant by receiving from the state govern- 
ment before its overthrow, §5,000 not due to 
him, became indebted to that government. It 
is settled law, as already shown, that a con- 
quering power after the conquest, succeeds to 
the debts which were due to the conquered 
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power. If, therefore, by the law of nations, 
which is part of the law of England and 
America, such a debt becomes due from a 
citizen to the conquering power, then the 
law of England and America, even the com- 
mon law of the two countries, implies an as- 
sumpsit, a promise on the part of that cit- 
izen to pay the debt. The citizen owes the 
debt to some one. The money he owes does 
not belong to himself. He is bound in con- 
science to pay it to the rightful owner, who 
is entitled ex equo et bono to receive it. And 
the law of nations, as well as of England and 
America, declares that the conquering pow- 
er is that rightful owner. There is no vio- 
lence between the debtor, as such, and the 
conquering power. The violence was be- 
tween the two governments. The debt, as a 
debt, becomes due to the conquering power, 
irrespective of the consideration whether the 
debtor was a combatant or a non-combatant. 
In his character of debtor, not in that of 
man or woman, combatant or non-combatant, 
native or foreigner, he became, qua debtor 
to the conquered power, the debtor of the con- 
quering power. This is not a question be- 
tween soldier and citizen, growing out of acts 
committed while war was flagrant, in the 
course of the soldier's service, as in Hughes 
y. Litsey, 5 Am. Law Reg. (N. S.) 148. Nor 
is it a question of prize or capture durante 
bello, concerning property taken or right ac- 
quired during the progress of war, as in 
Coolidge v. Guthrie [Case No. 3,185], and in 
Elphinstone . v. Eedreeehund, 1 Knapp, 316, 
where the court expressly says that the cap- 
ture was made nondum cessante bello. The 
indebtedness of the defendant in this ease to 
the insurgent government of Virginia, was not 
one arising jure belli between belligerents, 
but by contract between friends. It is true 
that the succession of the United States to 
the insurgent government was an event du- 
rante bello; but that event having been com- 
pleted, the indebtedness of the defendant to 
the succeeding government arising after the 
close of the war, was not an indebtedness 
jure belli, but by contract. Being indebted, 
the implied assumpsit of the defendant to 
pay, his promise to pay, is a common law 
obligation. A debtor may be liable in as- 
sumpsit to a creditor, but if by violence the 
-creditor is killed, the debtor then becomes 
liable in assumpsit to the creditor's adminis- 
trator. 

I do not think, therefore, with defend- 
ant's counsel, that this is a case of first im- 
pression. It is an action at common law, 
founded upon a contract arising of common 
law implication, and as such, is not new or 
unprecedented. Nor is the objeeuon of de- 
fendant's counsel tenable, which they take 
on the score of the jurisdiction of the court. 
The circuit courts of the United States have 
original cognizance "of all suits at common 
law, etc., etc., where the United States is 
plaintiff" (see clause 3, § 629, Rev. St. U. S.), 
or in other words "of all suits of a civil na- 
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ture at common law or in equity, etc., etc., 
in which the United States is plaintiff, etc., 
etc." Jurisdiction Act March 3, 1875, § 1 [18 
Stat. 470], These definitions of jurisdiction 
do not refer to the claim sued upon, its char- 
acter or its origin, but only to the nature and 
form of the action which may be made the in- 
strument for establishing the demand. A 
citizen of the United States, indebted to a 
citizen of France by a contract made in Paris, 
may be sued in the circuit court of the Unit- 
ed States for the district in which he resides 
in this country. His demand is not a common 
law demand, but if sued upon it, in an action 
at law, the suit is in form and character a 
suit at common law. He may be sued in as- 
sumpsit, if the demand be such as to make 
that form of action proper. So a demand 
arising durante bello, and not arising at com- 
mon law, may be sued upon in an action at 
common law in this country, either in a state 
or federal court. Under whatever law, 
whether of peace or war, of the domicile or 
foreign jurisdiction, the obligation of the de- 
fendant arises, the suit proper to enforce it 
according to the forms of action employed in 
England or this country, whether it be at 
common law or in equity, may be brought in 
the federal courts, if the courts have juris- 
diction of the parties to the suit. 

As to the proposition of defendant's counsel, 
that this money is a trust fund, and tbp ex- 
ecution or abuse of the trust must be examin- 
ed into by Virginia alone,— that is a question 
not yet arising in the cause, and it does not 
appear how it will arise. The state has, by 
adopting the report of the committee of 1865, 
and by long inaction, declined to look into or 
after the trust, if such it be. The defendant 
has put in no plea in the cause claiming 
that he has discharged his fiduciary obliga- 
tions in respect to the debt as a trust fund. 
And it is not until all action of the sort has 
seemed to have become wholly improbable, 
that the United States have now moved in 
the matter. As a preliminary step to devot- 
ing the fund to its trust purposes, it would 
seem incumbent that the person charged with 
the legal title in the trust should proceed to 
collect it in, and as the legal title, by the 
law of nations and of the land, is in the 
United States, we have a right to presume 
that, if the fund bears the character of a 
trust, the United States will, after collecting 
it, give to it the direction required by the 
trust. 

As to the proposition of defendant's coun- 
sel, that the war of the United States was not 
against the insurgent government of Virginia, 
and that the overthrow of that government 
was not a conquest, but only the setting 
aside of one government and the assumption 
of its functions by another, it can hardly find 
acceptance in view of the facts of history. 
The event happened at the close of a fright- 
ful war, and was directly produced by arms, 
and by armies in the field. The power of the 
United States was directed against the in- 
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surgent state governments, even more than 
against their confederated authorities. The 
war was conducted for the overthrow of those 
governments. When they were crushed, the 
war ceased, and the historical fact of con- 
quest cannot be changed or obliterated by 
the employment of theoretic paraphrases in 
speaking of it. As to the insurgent state gov- 
ernments, it was a conquest, and was follow- 
ed by the legal results of conquest. This debt 
is due. It is due to some rightful claimant, 
and I think the law makes it sufficiently ap- 
parent who that claimant is. 
The demurrer must be overruled. * 



Case No. 16,336. 

UNITED STATES v. SMITH. 
[19 Law Rep. 91.] 
District Court, D. Massachusetts. March, 1856. 
Pekjcbt— Fishing Bountt Laws. 
To constitute the offence of false swearing 
under the act cf 1813 [3 Stat. 51]. for the pay- 
ment of fishing bounty, there must be a wilful 
and corrupt intent to swear falsely. 
[Cited in U. S. v. Moore, Case No. 15,803.] 

This was an indictment [against David A. 
Smith] for perjury in making a false dec- 
laration to obtain the bounty on a fishing 
schooner, called the East Wind, of Province- 
town. The act of 1813 allows a bounty to 
vessels that have been employed in the cod 
fishery not less than four months at sea, pro- 
vided they shall have been employed under 
an agreement with the fishermen on shares. 
The act declares that "any person who shall 
make any false declaration in any oath, or 
affirmation required by this act, being duly 
convicted thereof, shall be deemed guilty of 
wilful and corrupt perjury, and be punished 
accordingly." 

In order to procure the bounty, the law re- 
quires that the owner of the fishing vessel, 
his agent or representative, shall produce to 
the collector the original agreement with the 
fishermen employed during the fishing sea- 
son, which shall provide that the fish or 
their proceeds shall be divided among the 
fishermen, in proportion to the fish they may 
respectively have caught, and to the truth 
of which he shall swear or affirm. 

It was proved at the trial, that Paul At- 
kins, the managing owner of the East Wind, 
which had been employed four months in 
the cod fishery, gave powers of attorney to 
the defendant, D. A. Smith, to procure the 
fishing bounty of tne collector, S. B. Phin- 
ney, at Barnstable. The defendant at the 
same time took the papers and powers of 
attorney for otheir vessels, about thirty in 
number, belonging to Provincetown, for 
which he engaged to collect the bounty, and 
for each of which he was to be paid fifty- 
cents. He was a county commissioner at 
the time, and was going from Provincetown 
to Barnstable on business. Mr. Smith pro- 
duced to Collectci Phinney, the fishing agree- 
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ment of the owners and skipper of the East 
Wind, which was in legal form, signed Dy the 
master and cr.*w, and purporting to be on 
shares, according to law. To the truth of 
this agreement he took and subscribed the 
following oath before Collector Phinney: "I 
solemnly swear that the paper now produced 
by me to the collector, is the original agree- 
ment between the owners, master and fisher- 
men, of the schooner East Wind, for, and 
during the last fishing season." The oath 
was administered December 31, 1855, and 
thereupon the collector paid the bounty to 
Mr. Smith. The government produced three 
of the fishermen engaged in the vessel, two 
of whom testified that they were hired by 
the thousand, that is, so much for every 
thousand fish they caught, and the other that 
he was hired by the season, for $125. The 
agreement was made with the master. They 
were to have no part of the bounty, five- 
eighths of which by law belong to the fisher- 
men, and three eighths to the vessel. They 
all signed the regular shipping paper, which 
was printed, to go on shares, but the actual 
agreement was as above stated. There wa~ 
no evidence tb contradict this, and it was 
admitted that the oath taken by the defend- 
ant, was not true in point of fact. But the 
counsel for the defendant argued to the jury 
that the defendant took the oath innocently 
and in good faith; that he had no personal 
knowledge whether the paper he swore to 
was true or false; that it was customary for 
persons who had no personal knowledge of 
the facts, but who had received the papers 
as genuine, and found them correct in form, 
to take such oaths at the request of the own- 
ers who sent their papers by them to obtain 
the bounty, and that as there was no wil- 
ful and corrupt intent on the part of the de- 
fendant to swear falsely, he was not guilty 
of "wilful and corrupt perjury." 

The United States attorney argued that the 
perjury consisted in the false declaration, 
that the paper produced was the true agree- 
ment, when it was not the agreement, and 
also in the defendant's positively swearing 
that it was the true agreement, when he 
knew that he had no knowledge whatever of 
the fact he swore to. That by such swearing 
he induced the collector to pay the bounty,, 
who had testified that he could not have 
paid the bounty under his instructions from 
the treasury department, and should not 
have paid it, if he had known that the- 
fishermen were not employed on shares, and 
that he relied on the oath of the defendant 
for the truth of the agreement, to which he 
there positively swore. The attorney re- 
quested the court to instruct the jury that 
if the defendant, Smith, when he positively 
swore that the paper produced by him was 
the original agreement, had no knowledge- 
that it was the agreement, and knew that he 
had no knowledge of the fact to which he 
made oath, then he knowingly and wilfully 
swore to a false declaration. And to this- 



U. S. v. SMITH (Case No. 16,337) 

point, he cited 1 Hawk. P. 0. c. 69, § 6; 2 
Russ. Crimes; and 3 Greenl. Ev.— "that it is 
perjury if one wilfully swears that he knows 
a thing to be true, which at the same time 
he knows nothing of, and impudently en- 
deavors to induce those before whom he 
swears, to proceed upon the credit of a dep- 
osition which any stranger might make as 
well as he." 

B. P. Hallett, U. S. Dist. Atty. 
T. K. Lothrop, for defendant. 

SPRAGUE, District Judge, instructed the 
jury that the law did not allow the fishing 
bounty, unless by the agreement under which 
the voyage was performed, the fishermen 
were severally to share in the bounty and 
proceeds of the voyage. That engaging men 
for so much a thousand fish caught, or hir- 
ing them by the month or season, except the 
cook, was not a compliance with the req- 
uisitions of the law, and no vessel was en- 
titled to bounty, where the fishermen did not 
have a share in the residue of the proceeds 
of the voyage, in proportion to the number 
of- fish caught. The law made it necessary, 
in order to obtain the bounty, that, after 
certain deductions from the proceeds of the 
fish caught, the residue should be divided 
among the fishermen, according to the num- 
ber of fish they eaught, and that five-eighths 
of the bounty should be divided in the same 
proportion. And the owner, his agent, or 
representative, must swear that such was 
the agreement, in order to get the bounty. 
But in order to make the offence perjury, 
under the statute, the jury must be satisfied 
that the defendant swore to a declaration, 
which at the time he was aware was false. 
To constitute the offence, it must be proved, 
that, in taking the oath, the defendant know- 
ingly swore to a declaration as a fact, which 
he was aware was untrue. And that might 
be either by swearing to a fact which he 
knew was not true, or by swearing to his 
knowledge of the fact, when he knew he had 
no such knowledge. Rash swearing was not 
necessarily perjury, and the jury would in- 
quire whether it was honestly done, or to de- 
ceive the officer and get the bounty by mak- 
ing a false declaration. The jury would in- 
quire what reason the defendant had for 
believing that the oath he took was true. 
He had no participation in the voyage, and 
no interest in swearing falsely to get the 
bounty. Was the paper put into his hands as 
an original document, and did he receive 
it as such? It is in the usual form, and pur- 
ported to be a genuine document. It had the 
genuine signatures of the master and all the 
fishermen, and was countersigned by the 
owner of the vessel. It had also the cer- 
tificate of the inspector, at Provincetown, 
who examined the vessel before she went on 
her voyage, and the oath of the master of 
the vessel before the deputy collector, on her 
return,. that it was the actual agreement for 
the voyage. Taking the position in which 
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the defendant stood, did he honestly and in 
good faith take the oath, or did he wilfully 
swear that he had knowledge of that which 
he was conscious at the time he had no 
knowledge of? 

The jury retired, and after being out a few 
hours, came into court and requested in- 
struction, whether the oath must be taken 
wilfully and with intent to defraud? 

THE COURT said: "It is necessary for 
the jury to be satisfied beyond a reasonable 
doubt, that the oath was taken wilfully and 
intentionally to deceive, or mislead, and that 
the defendant stated as true, what he knew 
to be false. If he had no intentions of stat- 
ing a falsehood to mislead, it is not the of- 
fence charged in the indictment, there being 
no collusion with any officer. That it was 
not neeessary that the defendant should have 
intended to defraud the government, by ob- 
taining the bounty for a vessel which he did 
not think had earned it. He might believe 
that the vessel had been employed the full 
time, with the requisite crew under the prop- 
er agreement, and so was entitled to the 
bounty, and jet he might, under the statute, 
be guilty of the offence charged by swearing 
falsely, to induce the collector to pay the 
bounty." 

Under this instruction the jury retired, and 
returned a verdict of "not guilty." 



Case No. 16,337. 

UNITED STATES v. SMITH et al. 

[1 Mason, 147.] i 

Circuit Court, D. Massachusetts. Oct. Term, 
1816. 

Revolt of Seamen— "High Seas"— Voyage 
Where Ended. 

1. An endeavour to make a revolt within the 
act of 30th of April, 1790, c. 9, § 12 [1 Stat. 
115], is an endeavour to excite the crew to over- 
throw the lawful authority and command of 
the master and officers of the ship. It is in 
effect an endeavour to make a mutiny among 
the crew of the ship. 

[Cited in U. S. v. Smith, Case No. 16,345; 
U. S. v. Hemmer, Id. 15,345; U. B. v. 
Haines. Id. 15,275; U. S. v. Seagrist, Id. 
16,245.] 

2. A vessel lying on the sea, outside of the 
bar of a harbour of the United States, within 
three miles of the shore, is on the high seas. 

[Cited in U. S. v. New Bedford Bridge, Case 
No. 15,867; U. S. v. Plumer, Id. 16,056.] 

3. A voyage in shipping articles from A to B, 
or some other port, for a cargo of salt, and re- 
turn to the United States, is not ended on ar- 
rival at the first port of the United States, un- 
less it be the port of discharge. 

Indictment against the defendants [James 
Smith and others] for an endeavour to make 
a revolt in a ship on the high seas, contrary 
to the 12th section of the statute of 30th of 
April, 1790 (chapter 9). 



i [Reported by William P. Mason, Esq.] 
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George Blake, for the United States. 
S. L. Knapp, for defendants. 

STORY, Circuit Justice, after summing up 
the facts, delivered the opinion of the court 
as follows: — 

The language of the statute is not of very 
easy interpretation; and the word "revolt'* 
has not acquired so definite a meaning, as to 
he free from all doubt. After the best con- 
sideration, which we can give the subject, 
we are of opinion, that an endeavour to make 
a revolt in a ship is an endeavour to excite 
the crew to overthrow the lawful authority 
and command of the master and officers of 
the ship. It is in effect an endeavour to 
make a mutiny among the crew of the ship, 
or to stir up a general disobedience or resist- 
ance to the authority of the officers of the 
ship. A mere act of disobedience to a lawful 
command of the officers, is not, of itself, an 
endeavour to make a revolt. But to amount 
to the offence, it must be combined with an 
attempt to excite others of the crew to a 
general resistance or disobedience of orders, 
or a general neglect and refusal of duty. So 
if there be an endeavour to usurp the com- 
mand and government of the ship, by com- 
bining the crew in hostility against the master 
and officers, this is properly an endeavour to 
make a revolt. We do not mean to assert, 
that the offence cannot be committed, unless 
by an attempt to stir up a general resistance 
or usurpation of the authority of the officers 
iu all cases. If the crew were to combine to- 
gether to resist a single lawful order of the 
master, or to compel him by force to yield up 
his authority in a single case, and were to 
proceed in the execution of their purpose, all 
their acts, done towards its accomplishment, 
might perhaps be properly deemed endeav- 
ours to make a revolt. What we mean to as- 
sert is, that the endeavour to make a revolt 
necessarily implies an attempt to stir up oth- 
ers of the crew to a resistance or rebellion 
against the lawful authority of the master 
and officers; and that the offence is not com- 
mitted, if the party does not attempt or en- 
deavour to combine, or excite others of the 
■crew, to aid in h'^ unlawful purposes. 

Another question has arisen, whether the 
offence if committed at all, was in this case 
committed on the high seas. It appears, that 
the vessel at the time of the supposed offence 
was lying outside the bar of Newburyport 
harbour, but within three miles of the shore. 
Under these circumstances we are clearly of 
-opinion that the place, where she then lay, 
was on the high seas; for it never has been 
doubted that the waters of the ocean, on the 
sea-coast, without low-water mark, are the 
high seas.2 

Another question is, whether the voyage 

2 Quaere if 'it be necessary to allege this of- 
fence to be committed on the high seas, as the 
statute does not seem to make it local? Vide 
the 12th section of the act of 1790, c. 9. 
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was ended at the time of the supposed of- 
fence, so as to discharge the mariners from 
their service. The voyage by the shipping 
articles is, "from Newburyport to the Cape 
de Verd Islands, or some other port, for a 
cargo of salt and return to the United 
States." The vessel on her return voyage 
anchored in the outward harbour of Boston, 
and was immediately ordered round to New- 
buryport, (the port to which she belonged,) 
to discharge her cargo. Upon the construc- 
tion of the shipping articles we are of opin- 
ion, that the voyage did not end at the ar- 
rival at the first port in the United States, 
nor until an arrival at the port of discharge 
in the United States. 
Verdict against the defendants. 



Case No. 16,338. 

UNITED STATES v. SMITH. 

[2 Mason, 143.] i 

Circuit Court, D. Massachusetts. Oct. Term, 
1820. 

Slave Tkade — Indictment — Specification of 
Time— Scienter— Conclusion. 

1. In an indictment founded on the slave 
trade act of 20th of April, 1818, c. 86 [3 Story's 
Laws, 1698; 3 Stat. 451, c. 91] §§ 2, 3, for 
causing a vessel to sail from a port of the Unit- 
ed States, to be employed in the trade, it is 
sufficient if th* 1 indictment alleges that the of- 
fence was committed after the passing of the 
act, at some time between certain specified 
days, though no day in certain, on which it 
was committed, is specified. 

* 

2. It is not necessary on an indictment on the 
same act to aver, that the defendant knowingly 
committed the offence. 

[Cited in U. S v. Malone, 9 Fed. 900.] 

3. A conclusion of an indictment founded on 
a statute "contrary to the true intent and mean- 
ing of the act of the congress of the United 
States, in such case made and provided," is 
good, and is equivalent to a conclusion "against 
the form of the statute in such case made and 
provided." 

[Cited in U. S. v. Gooding, 12 Wheat. (25 U. 

S.) 478.] 
[Cited in State v. Skolfield (Me.) 29 AtL 923.] 

Indictment [against Joseph F. Smith] on 
the second and third sections of the act of 
20th April, 1S18, c. 86, against the slave 
trade. This case was similar in most ma- 
terial respects to the preceding ease of U. 
S. v. La Coste [Case No. 15,548]. 

A verdict of guilty was brought in by the 
jury, and motions for a new trial and in 
arrest of judgment on the same grounds as 
those in that case, were made by Hooper 
for the prisoner. 

STORY, Circuit Justice. Many of the ob- 
jections taken to this indictment, have been 
already considered in the case of U. S. v. 
La Coste [supra], and need not be here re- 

i [Reported by William P. Mason, Esq.] 
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examined. Those only will be taken notice 
of, which apply to the second count of the 
indictment, (which charges in substance, 
that the defendant on the high seas caused 
a certain vessel, &c. to sail from the port of 
Baltimore, &c. for the purpose of being en- 
gaged in the slave trade,) and which were 
not discussed in the other cause. 

The first exception is to a supposed re- 
pugnancy in that part of the count, which 
avers, that before the vessel was caused to 
sail, she had been fitted out, &c. for the 
slave trade. It is a sufficient answer, that 
whatever may be the force of the argument 
on this point, the whole averment in this 
part of the count is mere surplusage and un- 
necessary to the constitution of the offence, 
and therefore may be rejected as immateri- 
al. "Utile per inutile non vitiatur." 

A second objection is, that no definite time 
is stated in the second count, when the offence 
was committed, which is a fatal defect. The 
averment is, "that heretofore and after the 
20th day of April, A. D. 1S18, that is to say, 
at some time between the day. of the month 
and year last mentioned, and the 12th day of 
February now last past," the defendant com- 
mitted the offence. That the averment of a 
particular day, on which the offence was com- 
mitted, would in this ease be altogether form- 
al cannot be doubted. It would be unneces- 
sary to prove, that the offence was committed 
on that particular day, and if proved to have 
been committed on any other day after the 
passing of the statute and before the caption 
of the indictment, it would have justified a 
conviction. It is not then a ease in which 
time is material to the constitution of the of- 
fence. 

I am myself no friend to over curious and 
nice exceptions in mere matters of form, either 
in civil or criminal proceedings. They were 
introduced into the law in an age of subtilties 
and scholastic refinements; and I agree with 
Lord Hale and Lord Ellenborough, that they 
are grown to be a blemish and inconvenience 
in the law and the administration thereof, and 
that more offenders escape "by the over easy 
ear given to exceptions in indictments, than 
by their own innocence;" and that these un- 
seemly niceties are "a reproach to the law," 
and have become "the disease of the law." 
2 Hale, P. C. 193; The King v. Stevens, 5 
East, 244, 260. Still the defendant is entitled 
to the benefit of these niceties, wherever the 
law is settled in favour of them; and it is 
our duty to allow them as far as they have 
clearly gone. But for one, I am not willing 
to extend them beyond the limits already as- 
signed to them. This objection, then, is to be 
decided, not by the reason of the thing, (for 
that is against it) but by authorities. If they 
settle the point, we are bound by them; if 
they are silent, or are divided, we are at lib- 
erty to follow the dictates of common sense, 
and general legal reasoning. 

It is a general rule, that it is necessary to 
allege in every indictment some time, when 



each fact happened, that constitutes the of- 
fence, or is material to the guilt of the party; 
and if no time tie alleged, the indictment is 
bad for uncertainty; and as the statutes of 
jeofails do not extend to indictments, the de- 
fect cannot be amended, and is fatal. 2. 
Hawk. P. C. e. 25, § 77; 1 Starkie, Cr. PI. 30; 
2 Hale, P. O. 177; The King v. Holland, 5 
Term R. 607, 624. Hawkins says, that it is 
laid down as an undoubted principle in all the 
books, (and he refers principally to ancient au- 
thorities) that no tndietment can be good with- 
out precisely shewing a certain year and day 
of the material facts. 2 Hawk. P. C. c. 25, *& 
77. Staundford says, that to make a good in- 
dictment, it is necessary to put in the j T ear, 
day, and place, when and where the felony 
was committed, and it ought to be such a 
day, which is not uncertain nor ambiguous. 
Staund. P. C. 95. Lord Hale says, touching 
the time, viz. the year and day, wherein the 
fact was committed, this is necessary to be 
contained in the indictment. 2 Hale, P. C. 
177, If, by these expressions, it be meant,, 
that a particular day must in all cases be al- 
leged with certainty, the present indictment 
cannot be sustained, for it lays the offence 
only on some day between certain times. It 
is easy to see, why a day certain should be al- 
leged in all cases, where it constitutes a part 
of the crime, or where a forfeiture of goods 
and chattels or lands takes effect from the 
time of its commission; for in such cases it is 
material to the party. But where the offence 
may be committed at any time, or, if laid on a 
particular day, may be proved without any 
substantial variance to have happened on any 
other day or between any given limits, it is 
not so easy to see the reason of such a rule. 
That there are exceptions to the rule, as laid 
down in Hawkins, and the other authorities 
above referred to, is unquestionable. As for 
instance, a negative, or omission of duty, may 
be set forth without alleging any time. Rex 
v. Holland, 5 Term R. 607, 616; Hawk. P. C. 
bk. 2, e. 25, § 79. So upon informations and 
convictions before justices of the peace, and 
informations in the exchequer on penal stat- 
utes, it is held to be sufficient to allege the of- 
fence to be committed between such a day 
and such a day. Rex v. Chandler, 1 Ld. 
Raym. 581; Reg. v. Simpson, 10 Mod. 248; 
Hawk. P. O. c. 25, § 82. What substantial 
difference there can be between an informa- 
tion on a penal statute in the exchequer, and 
in any other court, I profess not to know. 
This is certain, that in an information for any 
offence at common law, or upon a statute, the 
same certainty and precision are required as 
in an indictment. Rex v. Wilkes, 4 Burrows, 
2527, 2556; 1 Chit. Cr. Law, 846; 2 Hawk. P. 
C. bk. 2, e. 26, § 4. Mr. Starkie in his late 
valuable treatise on criminal pleadings asserts, 
that this mode of pleading has been long in 
use in informations upon penal statutes. And 
he adds, "there does not appear to be any rea- 
son, why the offence should not be so laid in 
indictments, where the day cannot in fact be 
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ascertained; but it Is safer to aver some day, 
though it cannot be proved." From these re- 
marks, it may be inferred, that the point is 
not considered now to be settled in England 
against the same practice in indictments. 
There is a ease In 1 Show. 389, Rex v. Rob- 
erts, which is cited by Hawkins (2 Hawk. P. 
C. bk. 2, c. 25, § 82), where an information 
was for extortion by a ferry keeper, and the 
party was charged with having between a cer- 
tain day and the day of exhibiting the infor- 
mation extorted of divers subjects divers sums 
of money exceeding the lawful rates. And it 
was held bad, because every several taking 
was a several offence; and the court said, sup- 
pose an indictment, that between such a day 
and such a day he beat divers of the king's 
subjects; this is not one complicated offence, 
consisting of several facts, but several of- 
fences jumbled together. Sir B. Shower, the 
reporter, argued the case for the defendant, 
and it does not appear from his report, that 
he took any exception to the manner of laying 
the time, but only to the joining of several of- 
fences in so uncertain a manner. The case is 
somewhat differently stated in 4 Mod. 101, for 
there an objection is made, that no time cer- 
tain was laid, but nothing is said on it by the 
court Carthew and Salkeld agree in sub- 
stance with the report in Shower; and the 
former makes the court to say, " 'tis true all 
informations in the exchequer are general, as 
this is; but the reason is, because they are for 
certain (meaning, I presume, several and dis- 
tinct) penalties." This case, therefore, af- 
fords no authority against the sufficiency of 
an information laying a single offence between 
certain days. And if the case be supposed to 
decide any thing as to the allegation of time, 
it is directly contradictory to the authority of 
the case of Rex v. Lady Broughton, 2 Lev. 71, 
where laying the same crime at divers days 
and times, between such a day and such a 
day, was held upon motion in arrest of judg- 
ment to be sufficient. Lord Chief Baron Com- 
yns (Com. Dig. "Indictment," G, 2) says, that 
on divers times between such a day and such 
a day is sufficient in an information, and cites 
this case in Levinz in "proof; which shows, 
that he considered it good law. 

The counsel for the defendant, in support 
of this objection as to time, cited 2 Co. Inst. 
318, where it is said, that upon an appeal 
of murder the fact cannot be alleged to be 
done circa 10 diem Decembris, &e. or inter 
decimum et 11 diem Decembris, &c. But it 
is to be considered, that this doctrine is ex- 
pressly applied to the case of an appeal, and 
upon the very terms and construction of the 
statute of Gloucester, which in appeals re- 
quires the day, the hour, the time of the 
king, and of the town, where the deed was 
done, to be set forth; and Lord Coke in his 
Commentary expressly admits, that there are 
diversities between appeals and indictments. 
See, also, 2 Hawk. P. C. bk. 2, c. 23, §§ 86- 
88. The authority, therefore, does not come 
up to the point. 

27FJED.OAS. — 74 



The case, then, now before us, does not ap- 
pear ever to have been in terms decided. It 
is not a case, where the offence is laid on 
a day, which from its description is uncer- 
tain, so that it may mean either of two days, 
or on a future impossible day; or where one 
and the same offience is laid on two different 
days, or on days repugnant to each other. 
In all these cases it has been adjudged, that 
the defect cannot be helped by a verdict. 
2 Hawk. P. C. bk. 2, c. 25, § 77; 2 Hale, P. 
C. 178; 1 Starkie, Cr. PL 55, 56. Nor is it 
a case, where several offences have been gen- 
erally laid at divers days and times, as to 
which there is a diversity in the authorities. 
The case now' before us is, where a single 
offence is laid to have been committed be- 
tween such a day and such a day, not al- 
leging any day certain. Such an averment 
would be sufficiently certain in many crimi- 
nal proceedings, on complaints and summary 
proceedings before justices, upon informa- 
tions for penalties, and upon indictments for 
non-feasances. This is the case of a mis- 
demeanor, as to which much less nicety in 
respect to time is required in the material 
allegations of fact, than in indictments for 
capital offences. 2 Hale, P. C. 178; 1 Chit. 
Cr. Law, 221; 1 Starkie, Cr. PI. 54; Hawk. 
P. C. bk. 2, c. 25, § 77. It would seem 
strange, that the fact might not be laid, as 
it would be proved: 'that if the exact time 
were unknown, or could not be proved, it 
might not be so stated, or stated between 
such a day and such a day: that the day 
must be stated with certainty in the indict- 
ment, and yet a verdict finding it on another 
day would be good; or finding it on no day 
certain, as between two days, would be good. ■ 
And this, though the time be admitted to 
be formal, and more certainty would not 
conduce to the relief of the defendant, or aid 
his defence, or narrow down the proof. In 
the Cases of Lowick (4 State Tr. 718) and 
Lord Wintoun (6 State Tr. 17, 53, 56, 57), 
where the subject was a good deal discuss- 
ed, although the general doctrine as to cer- 
tainty of time in all indictments was stated; 
yet the argument seemed mainly rested upon 
its materiality and importance in capital 
cases. If the present were a capital case, 
it would be our duty to adhere to the very 
letter of established doctrines in favorem 
vitae. But in respect to misdemeanours, 
courts have relaxed much from their for- 
mer strictness in construing indictments; and 
many exceptions, which were formerly hold- 
en fatal, would now be disregarded. 1 Star- 
kie, Cr. PI. 227, 228. There is no modern 
decision on this point. The ease of Rex v. 
Broughton, already stated, (2 Lev. 71; Com. 
Dig. "Indictment," G, 2), which is recognized 
as law by Chief Baron Comyns, (and no bet- 
ter authority could be cited) has decided, 
that the offence of extortion laid on divers 
days and times between the 2d of May, 22 
Car., and the exhibiting the information, was 
well laid, and the exception, though moved 
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in arrest of judgment, was overruled. That 
ease approaches nearer to this than any oth- 
er case; and if sufficient in an information 
in the king's bench, it would be sufficient in 
an indictment. And the language of Mr. 
Starkie, already referred to, seems to justi- 
fy the notion, that this exception would not 
now be held fatal in England, when the al- 
legation conformed to the fact. 

Upon the whole, after much deliberation, 
being willing to give the defendant the ben- 
efit of every legal objection; but willing also 
to subserve the purposes of public justice, I 
confess myself not satisfied, that this objec- 
tion to an unexpected and unnecessary ir- 
regularity, in pleading, ought to be held or 
would now be held in any court of criminal 
jurisprudence, fatal. 

Another exception is, that it is not alleged, 
that the defendant knowingly committed the 
offence stated in the second count This is 
not required by the statute, and need not 
be averred. If he caused the vessel to sail 
for the purpose of being engaged in the slave 
trade, he must have known the act and the 
intent But it is sufficient to say, that no 
such averment is necessary. 

The last exception, which will be taken 
notice of, is, that the second count does not 
conclude against the form of the statute. 
The objection supposes, that these words are 
necessary in every indictment founded on a 
statute. But we understand the rule to be 
not exactly so. In every indictment found- 
ed on a statute, it is necessary to conclude 
against the statute; but though the techni- 
cal words, "against the form of the statute 
in such case made and provided," are con- 
stantly used in all indictments, which con- 
sult accuracy and precision; yet equipollent 
expressions are just as sufficient in point of 
law. All that is required is, that some 
phrase should be used, which shows that the 
offence charged is founded on some statute. 
This is the doctrine heretofore asserted in 
this court (Smith v. TJ. S. [Case No. 13,122]); 
and it is recognized in the decisions of the 
supreme court of the state. The count in 
this case concludes, "contrary to the true in- 
tent and meaning of the act of the congress 
of the United States in such case made and 
provided." It is therefore clear, that it pur- 
ports to be founded on a statute. The 
words, "act of the congress," are as strong 
and unequivocal as "statute" of the congress; 
and against the "true intent and meaning" 
of a statute, is in reality more forcible, di- 
rect and intense, than against the "form" of 
a statute. And this very count finally con- 
eludes after an averment, which is merely 
surplusage, "contrary to the form of the act 
of the congress of the United States in such 
case made and provided;" which conclusion 
might be applied to the whole count, if nec- 
essary, which we are decidedly of opinion it 
is not 

The motion for a new trial and in arrest 
of judgment is overruled. 
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UNITED STATES v. SMITH. 

[13 N. B. R. 61.] i 

District Court, N. D. New York. 1874. 

Bankruptcy— Fraudulent Disposition op Goods 
— Criminal Prosecution — Evidence. 

1. It is not necessary that the goods which 
have been fraudulently disposed of shall havo 
been obtained within three months prior to the 
commencement of the proceedings in bankrupt- 
cy, in order to convict a party of a fraudulent 
disposition thereof. 

2. The intent of a party is ordinarily to be 
inferred from evidence which tends distinctly 
and directly to prove the intent. 

3. In order to obtain a conviction for conceal- 
ing assets from the assignee, it is not necessa- 
ry to prove a demand on the part of the as- 
signee. 

During the months of September, October, 
and November, 1871, Jacob O. Smith, then 
doing business as a retail boot and shoe mer- 
chant at Rochester, New York, obtained upon 
credit about twenty-five thousand dollars 
worth of boots and shoes from various 
wholesale dealers in New York and the man- 
ufacturing towns of the East. The first no- 
tice that the creditors received of Smith's 
fraudulent operations was about the middle 
of December, 1871, when an attorney from 
Rochester came to New York City and en- 
deavored to effect a compromise upon a low 
basis, making the usual plea of hard times 
and misfortune. Upon examination it was 
found from the books of the express and rail- 
road companies that, during the months of 
October and November, Smith received a 
large quantity of boots and shoes from New 
York City and the East, and that during the 
time he was receiving these goods he was 
shipping large quantities of boots and shoes 
to the auction houses of George P. Gore & 
Co., of Chicago; Murdock & Dickson, of St. 
Louis; to his brother, F. H. Smith, at Chi- 
cago, to be sold at auction; to his father, I. 
Smith, at St. Louis, to be sold at auction; to 
J. O. Smith, at Lockport, N. Y., and to vari- 
ous auction houses in Louisville, Ky., and 
Cincinnati, O. It was further ascertained 
that the goods shipped to J. O. Smith, Lock- 
port, were put into a store there, sold at retail 
for a few days, and the remainder, amount- 
ing in value to about eight thousand dollars, 
was sold by Smith to one A. W. Henderson 
on the 1st of December, 1871. For this saie 
Smith claimed he received from Henderson 
about two thousand dollars in money, and 
about six thousand dollars in Henderson's in- 
dividual notes. It further appeared that on 
the 14th of December, 1871, one L. M. Farn- 
ham, of Chicago, filed a petition in bank- 
ruptcy against Smith. That Smith made the 
affidavit of bankruptcy admitting he was a 
bankrupt; and on the same day Smith's at- 
torney consented to an immediate adjudica- 
tion in bankruptcy. The proceedings in bank- 
ruptcy were probably collusive. The peti- 

i [Reprinted by permission.] 
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tion "was verified by tlie attorney instead of 
the creditor; and as such a petition had then 
been held effective, it was doubtless a part 
of *the plan to defeat any civil or criminal 
proceeding by setting up the defect in the 
petition. When the creditors determined to 
prosecute the case, they caused a new peti- 
tion to be filed on behalf of James Griffin, of 
New York, and then had Smith indicted for 
disposing of his goods with intent to defraud, 
and for concealing his assets. The defect in 
the petition was the main reliance of Smith's 
counsel upon the trial, but the court held 
that Smith's admissions in the affidavit of 
bankruptcy, and a recent decision of the cir- 
cuit court, were conclusive against the de- 
fendant 

Richard Crowley and Charles M. Dickin- 
son, for the United States. 

George Gorham and Mr. Tourtelotte, for 
defendant. 

HALL, District Judge. Whatever may be 
your final verdict in this case, I am sure you 
will agree with me in the feeling, that it is 
a case which deserves your most careful and 
serious consideration. The charge against 
the defendant is one of a serious character, 
and the punishment, if he is convicted, will 
be of sufficient magnitude to deter others, to 
some extent, from the commission of similar 
offenses. It is important to him, therefore, 
that he should not be pronounced guilty, and 
it is the duty of the jury not so to pronounce 
him guilty, unless the evidence in the case 
justifies that verdict; but, on the other hand, 
if he is guilty of the offense charged upon 
him, it is certainly the duty of the jury, as it 
is for the interest of the public, that they 
should not hesitate, if they are entirely con- 
vinced of his guilt, to pronounce him guilty. 
The bankruptcy act passed by congress, has 
for its object not only the discharge of the 
unfortunate, but honest debtor, from his lia- 
bilities, but it has also for its object the se- 
curity of the creditor against the fraud and 
dishonesty of his debtor; and in pursuance 
of the desire and object of congress to pro- 
vide securities against fraud on the part of 
debtors, a section was introduced into the 
bankruptcy act upon which the indictment 
in this case is found. The section contains 
several provisions, making several different 
acts criminal, and among them are two 
which form the basis of this indictment. 
There are three counts in the indictment; the 
first and the last count are founded upon a 
provision of the statute which declares that 
if any bankrupt shall, with intent to defraud 
his creditor, within three months next before 
the commencement of proceedings in bank- 
ruptcy, pawn, pledge, or dispose of, other- 
wise than by bona fide transactions, in the 
ordinary course of his business, any of his 
goods or chattels, which have been obtained 
upon credit, and which remain unpaid for; 
he shall be guilty of a misdemeanor, and 
shall be punished as provided in this section. 



You will see, gentlemen, the general object 
of this provision. Whenever a debtor, es- 
pecially a trader, is clearly insolvent, it is 
the object of the bankrupt act to enable his 
creditors to take proceedings against him, 
and to secure a fair and equal division of his 
property among them, with such preference 
as the act itself provides for, with the excep- 
tion of such property as the bankrupt is en- 
titled to retain under the provisions of the 
act. The case proceeds upon the ground that 
each one of the creditors is entitled to share 
equally; and when it has been established 
that the act of bankruptcy has been commit- 
ted, that the party is insolvent, and that he 
has done something which is in violation of 
the aet, and in violation of the rights of the 
creditors, proceedings may be taken against 
him by his creditors, he may be forced into 
bankruptcy, and his property then be dis- 
tributed under the provisions of this act. 
For the purpose of carrying out this object, 
securing this equality among creditors, se- 
curing the proper division of the property of 
the bankrupt, this section, as I have stated, 
provides that if he shall within three months 
next before the commencement of the pro- 
ceedings in bankruptcy, dispose of his prop- 
erty except by bona fide transactions, that is, 
transactions in good faith, and in the ordi- 
nary way of his trade— that is, the ordinary, 
regular, and customary mode of proceedings 
in his trade or business, prior to the time 
when he became a bankrupt— now, if he shall 
do this, if he shall pawn, pledge, or dispose 
of, otherwise than in an honest manner, and 
in bona fide transactions, and in the ordinary 
ways of his trade, any goods or chattels 
which have been obtained on credit, and re- 
main unpaid for, in this way, with intent to 
defraud his creditors, he is guilty under the 
provisions of this act. It is not necessary, 
as has been stated to you by the district at- 
torney, that the goods which have been so 
disposed of shall have been obtained within 
the three months next prior to the time when 
the proceedings in bankruptcy shall have 
been filed against him. No matter when 
they were obtained, if they have been obtain- 
ed upon credit, and have not been paid for, 
and have been so disposed of within the 
three months next prior to the petition in 
bankruptcy, with the intent to defraud, then 
the offense is completed, and the defendant 
must be found guilty of the offense charged 
against him. 

Of course, gentlemen, in looking at this 
case, you will consider what is the ordinary 
way of trade with the defendant, and per- 
sons transacting business of a similar char- 
acter, and you must determine from the evi- 
dence whether the transactions to which 
your attention has been called by the district 
attorney, were bona fide transactions, honest 
transactions, transactions made in good 
faith, without any intent to defraud his cred- 
itors, or whether they were of a different 
character, and made with intent to defraud. 
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You have heard, gentlemen, the evidence at 
length upon this question; you have heard 
very able and full arguments from the coun- 
sel of the accused, and from the public pros- 
ecutor, and T shall not attempt to give you 
any instructions in regard to the evidence 
which has been given here, and certainly not 
indicate to you any opinion in regard to your 
duty in respect to the question of fact which 
has been submitted to you. The intent of a 
party is ordinarily to be inferred from evi- 
dence which tends distinctly and directly to 
prove the intent, because it is impossible in 
ordinary cases to prove what the intent of a 
party is, except by what is called circum- 
stantial evidence. Of course, jurors have no 
power to look into the mind of the party to 
determine precisely what his intent may be; 
but that intent is to be inferred from all the 
circumstances of the case, subject, however, 
to this theory and presumption of law, that a 
man intends when he commits an act, the 
ordinary and usual consequences of that act, 
or the inevitable consequences of that act. If 
a man commits an act, the natural conse- 
quences of which are to defraud his cred- 
itors, the law presumes that it is done with 
that intent, and that presumption must be 
acted upon, and must prevail, unless it is de- 
stroyed by the evidence produced upon the 
part of the party accused. 

Now, in reference to the other count in the 
indictment; gentlemen, that count is founded 
upon a provision of this section, which also 
makes it a criminal offense for a bankrupt to 
conceal from his assignee, or omit from his 
schedule, any property or effects whatsoever. 
You are, probably, aware that it is the duty 
of the bankrupt, in every case, whether his 
condition is voluntary on his part, or whether 
he is declared a bankrupt upon the petition 
of his creditors, to make a schedule and in- 
ventory, in which this property is to be de- 
scribed. That inventory is to be verified by 
his oath, and this is the schedule which is 
referred to, undoubtedly, in this provision of 
the statute. In this particular case, although 
the order of adjudication, being in the form 
prescribed by statute, required the defend- 
ant to file such an inventory and schedule, 
the evidence in the case is, I believe, that no 
such inventory and schedule has been filed, 
and therefore the ground on which the de- 
fendant is to be convicted under the second 
count, if he is convicted at all, must be upon 
the ground that he fraudulently concealed 
from his assignee, or assignees, some prop- 
erty or effects which belonged to him, and 
which should have passed into the hands of 
his assignee. The evidence upon that ques- 
tion relates almost exclusively to money 
which he alleges he received from Hender- 
son on the sale of the goods in the store in 
Lockport. It is insisted here, by the district 
attorney, that upon his testimony given be- 
fore the register, he stated that he received 
two thousand dollars as a part of the consid- 
eration for the sale of goods in that store; 



and that this property, as is insisted here on 
the part of the public prosecutor, has been 
concealed from his assignees; has not been 
turned over to them, and has not been made 
available. . 

Something has been said here in reference 
to a demand being necessary in order to 
charge the defendant under the provision of 
this statute. Under the evidence in this case 
I am of the opinion that no demand is neces- 
sary as a matter of law, in reference to the 
questions arising under this count in the in- 
dictment He was brought before the regis- 
ter, as appears by his own deposition, and ex- 
amined in reference to bis property; and 
upon that examination it was, undoubtedly, 
his duty, if he had property in his hands of 
this description and to this amount, to dis- 
close that fact. It is evident from the exam- 
ination which was made, that this exam- 
ination was had for the purpose of discover- 
ing whatever should pass into the hands of 
the assignees for the benefit of his creditors; 
and if upon that examination he willfully 
omitted to account for that money, if he, in 
point of fact, received money to the extent 
of two thousand dollars, and withheld it 
from his creditors and from his assignee, 
then he is liable to be convicted under the 
second count of the indictment. If he paid 
it over to his creditors, to honest creditors, 
and stated the fact upon his examination, 
then he would not be liable, under this count 
in the indictment, for concealing from his 
assignee this amount of money. If he, hav- 
ing this money, thus concealed the knowledge 
of it from the assignee, he is liable to convic- 
tion, notwithstanding that there was no de- 
mand upon the part of the assignee or re- 
ceiver, or any person authorized to receive it- 
These are, perhaps, gentlemen, all the re- 
marks which it is necessary to submit to you 
in this ease. You must examine it with 
care. Your verdict should be the result of 
your calm and deliberate judgment. You 
should be influenced by no passion or feeling, 
and by no sympathy. In a case of this char- 
acter the interests of the public as well as 
the interests of the defendant require that 
your verdict should be the result of your de- 
liberation and judgment, and in accordance 
with your sworn duty. 



Case 35To. 16,339a. 

UNITED STATES v. SMITH. 

[19 Niles, Reg. 319.] 

District Court, D. Georgia. Dec, 1820. 

Piract — Seizures during War — Contraband 
Goods— Commission from Governor 
op Oriental Republic. 
[1. The seizure of a French vessel by an arm- 
ed ship whose officers held commissions from 
the governor of the Oriental Republic held not 
an act of piracy on their part, where the vessel 
seized was carrying arms and munitions of war 
to a port of the enemy.] 

[2. A subordinate officer of an armed ship, 
acting in good faith, under a commission from 
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the governor of the Oriental Republic, held not 
guilty of an alleged act of piracy against a ship 
belonging to a neutral, where he entered a 
formal protest against the act.] 

[3. One making seizures of Spanish and Por- 
tuguese vessel** while in command of an armed 
ship in the patriot service Md not guilty of 
piracy where he acted, in good faith, within the 
limits of a commission from the governor of the 
Oriental Republic, even though it turned out 
that such commission was forged.] 

[4. In determining whether a person was 
guilty of piracy in making certain seizures while 
serving under a commission from a foreign gov- 
ernment, the fact that he was an American citi- 
zen, and, as such, forbidden by the laws of the 
United States to serve against nations with 
whom they were at peace, can have no weight. 
His violation of the laws in question would 
subject him to the penalties prescribed there- 
by, but would have no tendency to make him 
guilty of piracy] 

Three several indictments for piracy, un- 
der the act of congress of 1819 [3 Stat. 510] 
were preferred against the defendant, John 
Smith, and returned by the grand jury. The 
first indictment charges that the defendant, 
on the high seas, sailing in a certain vessel, 
called the Columbia, or Arragonta, with 
force and arms did piratically and felonious- 
ly break and enter a certain schooner, name 
unknown, property of subjects of the king 
of France; that the said defendant did make 
an assault upon the mariners of the said 
schooner, put them in bodily fear, and did 
violently, feloniously, and piratically steal, 
take, and carry away one four inch hawser, 
value twenty dollars; and one deck awning, 
of the value of five dollars, of the goods and 
chattels of persons unknown. The second 
indictment is the same as the first; but the 
piracy charged is the taking of the brig An- 
telope or General Ramirez, and the apparel 
and tackle of the value of ?3,000, alleged to 
be the properly of certain subjects of the 
king of Spain, to the jurors unknown. The 
third indictment: The piracy charged is the 
talcing of the ship or vessel, name unknown, 
"being the property of subjects of the king 
of Portugal, to the jurors unknown, and 
her apparel of the value of $1,000. 

It appeared in evidence that the defendant 
acted as first officer of the patriot armed ves- 
sel, the Columbia, or Arragonta, Don Simeon 
Metcalf, commander, sailing under the flag 
of the Artigan government. That he had in 
his possession a commission under the hand 
and seal of Jose Artigas, governor of the 
Oriental Republic, as a captain in the naval 
service of the said government. That there 
was a commission signed by Artigas on 
board the Arragonta. That, after the deten- 
tion of the French schooner, the Arragonta 
was carried into Sierra Leone by the British 
squadron, and there discharged. That, aft- 
er the capture of the Antelope, the Columbia 
was wrecked on the coast of Brazil, and her 
commission and papers lost. It further ap- 
peared in evidence that it was the practice 
of Artigas to furnish his commanders with 
copies of commissions and general instruc- 



tions to govern their conduct. That these 
copies were generally furnished to prize 
masters, endorsed by the commander. Such 
a copy was found in the possession of the 
defendant, accompanied by the usual instruc- 
tions of the Artigan government. That the 
French schooner, which was detained one 
night, was bound to a port of an enemy of 
the government of Artigas, having on board 
munitions of war. That upon the detention 
of the said schooner, the defendant, Smith, 
made a formal protest against the act of the 
commandant, Metcalf. 

The evidence also ascertained that the de- 
fendant always acted within the limits and 
authority of the personal commission, and 
the copy of the commission of the Arragon- 
ta, which were found in his possession when 
he was taken. It also appeared that Smith 
was born in the United States, but had been 
for three or four years past an officer in the 
patriot service, appointed to different ves- 
sels sailing under the flag of Artigas. The 
Antelope, under the command of the defend- 
ant, was afterwards taken off the Florida 
coast by the United States cutter Dallas, and 
brought into the port of Savannah. The 
case of the defendant was considered as if 
all the indictments were before the jury. 

The counsel for the defendant classed the 
cases under two heads: 1st, the detention of 
the French schooner; 2d, the capture of the 
Spanish and Portuguese vessels. Under the 
first class, it was urged: 1st. That the de- 
tention of the French vessel was authorized 
by the commission, as the evidence ascer- 
tained that this vessel was bound to an ene- 
my's port, having on board munitions of war. 
That for any excess of this authority, the 
defendant is answerable to his own govern- 
ment, criminaliter, and to persons aggrieved, 
eiviliter, in damages. That this act, being 
done under a commission, cannot be piracy. 
2d. That admitting the act to have been un- 
lawful and piratical, the defendant having 
made a formal protest against it, and thus 
disclaimed the act, cannot be made answer- 
able. Under the second class: 1st. That the 
defendant, Smith, is a regular commissioned 
officer of an independent government, at war 
with Spain and Portugal, and therefore au- 
thorized to make captives. 2d. That the 
fact of his nativity cannot alter the rights 
derived under that commission, so far as 
they are essential to the defendant on these 
indictments; for (1) that expatriation is a 
natural right, which society cannot justly 
restrain, and which is not impaired by the 
failure on the part of this government to 
prescribe the mode in which it shall be exer- 
cised; that, in the absence of such regula- 
tions, a compliance with the municipal regu- 
lations of a foreign country, and the acquire- 
ment of the rights of citizenship there, are an 
expatriation as to this country; and (2) 
that if the defendant is still to be considered 
as a citizen of the United States, and that 
it was therefore unlawful for him to take a 
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commission to war against a nation with 
whom the United States are at peace, still 
such an act does not amount to piracy, be- 
cause the penalty of it is prescribed by the 
act which renders it unlawful. (3) That if 
all those points are against the defendant, 
still if he acted bona fide, that is, within 
the scope of his commission, the acts im- 
puted to him cannot amount to piracy. 

THE COURT, charging the jury, consider- 
ed the several points argued by the defend- 
ant's counsel, and in relation to the first act, 
the detention of the French schooner, recog- 
nized the principle contended for, that this 
detention was authorized, as the vessel had 
on board munitions of war, and was bound 
to the port of an enemy. If the act were 
unlawful, THE COURT said, that the de- 
fendant, by his protest, had disclaimed that 
act, and relieved himself from any conse- 
quences which might ensue; that to every 
individual who was about to commit a crime 
there was a locus penitentiag, and that when 
such a repentant disposition appeared, no 
punishment would be inflicted. In relation 
to the commission of the defendant, from the 
Artigan government, and the commission of 
the Columbia, or Arragonta, THE COURT 
said that so long as the defendant acted 
within the limits of these commissions, in 
good faith, even if the papers were not in 
fact genuine, he could not be found guilty 
cf piracy. That the proof of their genuine- 
ness was, under the authority of adjudged 
cases, sufficient at least to repel the charges 
of felonious intent, which is indispensable to 
constitute piracy; that so long as the de- 
fendant kept these as the rule of his conduct, 
and did not transcend the authority given 
by them, he was not guilty of any piratical 
act The fact of the nativity of the defend- 
ant does not alter the case, for if it be un- 
lawful in a citizen of the United States to 
hold such a commission as that in the pos- 
session of the defendant, a commission to 
war against a nation at peace with the Unit- 
ed States, the act which makes this unlaw- 
ful, prescribes the particular penalty. It 
cannot be piracy. 

The jury returned a verdict of not guilty. 

Case ETo. 16,340. 

UNITED STATES v. SMITH. 
[1 Sawy. 192.] i 
District Court, D. California. June 7, 1870. 
Interval Revenue— Pawnbrokers Tickets. 
The ticket given by a pawnbroker under the 
statute of California is "an agreement or con- 
tract" within the meaning of section 170 of the 
internal revenue act of 1864 [13 Stat. 297]. 

At law. 

L. D. Latimer, U. S. Dist. Atty. 
Shaffer, Southard & Seawell, for defend- 
ant. 

i [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 



HOFFMAN, District Judge. The de- 
murrer in this case raises the question, wheth- 
er the cheek or ticket given by a pawnbroker 
in accordance with the statute of this state is 
"an agreement or contract" as described in 
Schedule B, section 170, of the internal reve- 
nue act of 1864. The language of the sched- 
ule is, "Agreement or contract other than do- 
mestic and inland bills of lading, and those 
specified in this schedule, * * * five 
cents." The cheek delivered to the pawnor in 
this case is headed "Pawnbroker." Then 
follow the street and number of his shop, and 
the date of the loan. It then describes the 
property pledged, the sum loaned, with the 
name and residence of the pledgor. To this 
succeeds a memorandum as follows: "Loan 
for one month at ten per cent, in advance; 
over time, same terms. P. Smith." It will be 
perceived that this receipt or memorandum 
contains all the particulars of the contract be- 
tween the parties. It is signed by the party 
to be charged, and distinctly sets forth the 
terms and conditions of the bailment On its 
face it is as much a contract as a bill of lad- 
ing or a warehouseman's receipt. 

It is urged that inasmuch as the statute re- 
quires the pawnbroker to enter in a register 
book the various particulars of loans made 
by him, and pledges deposited with him, and 
to "deliver at the same time a memorandum 
signed by him containing a copy of the said 
entry; that the memorandum so delivered is 
not a contract or agreement, but merely a 
copy of an entry made in obedience to the 
law." The terms, "contract or agreement," 
as used in the internal revenue law, of course, 
refer not to the convention or agreement made 
by the parties, but to the evidence of it con- 
tained in a writing. In this sense the pawn- 
broker's receipt and memorandum of the 
date, amount and terms of the loan, and a de- 
scription of the property pledged, is a contract 
or agreement between the parties as much as 
any other written memorandum which em- 
bodies and states in writing the terms of an 
agreement to which the parties have assented. 
Tile statute does not require merely that a 
copy of the entry shall be delivered to the 
pledgor, but that "a memorandum be deliv- 
ered to him, signed by the pledgee, containing 
a copy of said entry." As the previous clause 
required that every particular necessary for 
the pledgor's protection should be entered in 
the register book, it was unnecessary to re- 
enumerate those particulars in the subse- 
quent clause which describes the ticket to be 
delivered to the pledgor. It was, therefore, 
provided merely, that the memorandum 
should contain a copy of the entry on the reg- 
ister, and should in addition be signed by the 
pawnbroker. It cannot be presumed that by 
adopting this mode of specifying the con- 
tents of the ticket to be delivered to the 
pledgor, the legislature meant in any way to 
impair its availability to him, or its obliga- 
tion on the pawnbroker, as a contract or 
agreement between the parties. 
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It is suggested that pawnbrokers' tickets, 
being in common use, would have been spe- 
cifically mentioned if intended to be sub- 
jected to the 5 cent tax. There may be some 
force in this suggestion, but it may be that 
congress regarded these instruments as so 
clearly "contracts," as not to require specific 
mention; and as the amounts to which they re- 
lated is usually small, a uniform tax was im- 
posed under a general description. Whereas, 
in other instruments and receipts, the tax 
being proportionate to the sums to which 
they related, they were necessarily mention- 
ed specifically. 

A far stronger argument in favor of the 
construction adopted is furnished by the fact 
that the tax of five cents has been collected 
on pawnbrokers' checks, under instructions of 
the commissioner of inland revenue, since 
the passage of the act, and no case is reported 
where the collection of the tax has been dis- 
puted or resisted. 

I am, therefore, of opinion that the pawn- 
broker's check mentioned in the declaration 
is a contract or agreement, and that a stamp 
of five cents should have been affixed to it, 
as required by law. The demurrer is there- 
fore overruled. 
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UNITED STATES v. SMITH. 

[1 Sawy. 277; * 12 Int Eev. Rec. 135.] 

District Court, D. Oregon. Aug. 22, 1870. 

Jdkt — Waiver of Challenges tor Cause — New 
Trial— Income Tax— Profits on Stocks— Ex- 
change of Property— Perjury— Province of 
Court and Jury. 

1. Where a defendant is informed by the ex- 
amination of a juror that he has had a conver- 
sation with a third person about the case, and 
makes no challenge on that ground, but ac- 
cepts the juror, he cannot afterwards object to 
the verdict on that account. 

2. Applications for new trials on the ground 
of newly-discovered evidence, are liable to great 
abuse, and are therefore regarded with jeal- 
ousy and construed with great strictness. 

3. To entitle a defendant to a new trial on 
the ground of newly-discovered evidence, it 
must appear (1) that the party has discovered 
the evidence, or that it has come to his knowl- 
edge since the last trial; and (2) that it is so 
material that it would probably produce a dif- 
ferent verdict if the new trial were granted. 

4. The successive acts of congress, from that 
of August 5, 1861 (12 Stat. 309), to that of 
March 2, 1867 (14 Stat. 479), upon the subject 
of taxing incomes, construed as being in pari 
materia, and requiring a return for taxation as 
income of all gains derived from the sale of 
corporation stocks in 1868, if purchased at any 
time after August 5, 1861. 

5. A bona fide exchange of stocks for other 
property, however much to the apparent ad- 
vantage of the owner of the stocks, is not a sale 
thereof, from which profits are derived liable 
to taxation as income. 

6. A transfer of stocks for a promissory note, 
which is collectible, or an exchange thereof for 

i [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 



land, followed by a sale of such land within the 
year, for collectible promissory notes, is to 
be considered a sale of such stock for so much 
cash. 

7. Although the affidavit of a party to h-'s 
income return be false, he cannot be convicted 
of perjury thereon, unless it was made with a 
corrupt intention, and therefore, if such party, 
as a matter of law or fact, honestly believed 
that he was not bound to return any profits 
from the sale of stocks, for taxation, then, al- 
though he was mistaken and his affidavit in this 
respect false, he cannot be convicted of per- 
jury. 

8. The tax upon incomes is both just and ex- 
pedient, and the objection that it is inquisitorial 
applies with equal force to the state law which 
provides for imposing a direct tax upon all 
the articles of property of which a person is 
possessed. 

9. Upon an indictment for perjury, whether 
the oath was knowingly and corruptly false, is 
a question for the jury, and the court will not 
set aside their verdict thereon, unless it is clear- 
ly against the weight of evidence. 

10. Although the act imposing a tax upon 
incomes (14 Stat. 479) makes no provision for 
compelling a person to make oath to his return 
of income, yet it permits him to do so, and if 
he avails himself of the privilege, and intention- 
ally swears falsely, he is guilty of perjury. 13 
Stat 239. 

11. The profits made upon a sale of stocks 
in 1868 were taxable as income for that year, 
without reference to the year in which the in- 
crease in the value of the stocks occurred, so 
that it was subsequent to the act of August 5, 
1861 (12 Stat. 309), imposing a tax on incomes. 

12. Whether a false oath was taken under 
mistake as to the law or fact involved therein, 
is a question of fact for the jury. 

13. A new trial will not be granted upon the 
ground that the evidence of a witness took the 
party by surprise, unless it appears that such 
surprise is in no degree attributable to the neg- 
ligence of such party. 

14. The circumstances under and for which 
perjury was committed, considered with refer- 
ence to the punishment proper to impose upon a 
party convicted thereof. 

On August 6, 1869, the defendant [William 
K. Smith] was indicted for the crime of 
perjury, in swearing to his income return. 4 
Stat. 118; 12 Stat 309. The indictment al- 
leged in substance and effect that the de- 
fendant on March 22, 1869, made an affidavit 
before the assistant assessor of the Fourth 
division of the district aforesaid, that a cer- 
tain statement then made by him contained 
a full, true, particular and correct account 
of defendant's income subject to income tax 
for the year 1868; and that he had not re- 
ceived, and was not entitled to receive from 
any and all sources of income together, any 
other sum for said year besides what 
was set forth in said statement in detail: 
whereas, in truth and in fact, said state- 
ment did not contain a full, true, particular 
and correct account of the defendant's in- 
come for 1868, subject to an income tax, and 
that defendant received and was entitled to 
receive from any and all sources together 
other sums and a greater sum for the year 
1868, besides what was set forth in said state- 
ment in detail; and that the defendant at 
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the time of making said affidavit and state- 
ment well knew that the same was false. 

Upon arraignment, the defendant plead- 
ed not guilty, and on August 24, and three 
days thereafter, the -cause was tried before 
a jury, who being unable to agree, were dis- 
charged without giving a verdict There- 
upon, on application of the defendant, the 
cause was continued until the term of March, 
1870, when it was again continued by con- 
sent of parties until July 12. On the last 
mentioned date it was tried before a jury 
who, on July 14, found the defendant guilty 
as charged in the indictment, and recom- 
mended him to the mercy of the court. On 
July 19, a motion for new trial was filed, and 
on the application of the defendant the hear- 
ing was continued until August 5, when it 
was argued by counsel and submitted. 

J. 0. Cartwright, for the United States. 
Wm. Strong and David Logan, for defend- 
ant 

DEADY, District Judge. The motion for a 
new trial is based on the following grounds: 
(1) Misconduct of James Winston, one ol 
the trial jurors. (2) Newly-discovered evi- 
dence. (3) Insufficiency of the evidence to 
justify the verdict (4) That the verdict is 
against law. (5) That the defendant was 
taken by surprise by the testimony of Mellen, 
the assistant assessor. 

On the first trial, when the prosecution 
offered in evidence the defendant's state- 
ment of income for the year 1868, the de- 
fense objected to the proof because the as- 
signment of perjury in the indictment was 
too general— merely negativing the words of 
the affidavit— while it should have been as- 
signed specially upon some particular fact 
or matter sworn to by defendant The court 
ruled that the objection should have been 
taken by motion or demurrer; and that after 
the plea of not guilty it came too late; but 
in order to apprise the defense of what par j 
ticular fact or matter in the statement the 
prosecution relied upon to show the falsity 
of the affidavit, the court required the lat- 
ter to elect and declare in what particular 
it expected to prove such statement false. 
The prosecution then elected to prove the 
statement false in subdivisions 5 and 13, 
relating respectively to income derived "from 
profits realized by sales of real estate pur- 
chased since December, 1868," and the "prof- 
its on the sales of gold or stocks, whenever 
purchased;" but in fact the evidence was 
confined to the matter of profits arising 
from the sale of stocks. On the second trial 
the same formal proceedings were not had 
upon this question, but the rule established 
on the first was followed without question, 
and the evidence of the prosecution upon this 
branch of the case was confined to the ques- 
tion of whether or not the defendant had 
made profits from the sale of stocks during 
186S. 
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The statement of the defendant's income 
was in the usual form of blank 24, and pur- 
ported to be a "detailed statement of the 
income, gains and profits of W. K. Smith, 
of Salem, Oregon, during the year 1868." 
The gross amount of income in currency 
contained in the statement was $7,617.14, 
which was stated in detail under the various 
subdivisions as follows: First— from profits 
in any trade, business or vocation, etc., 
$3,849. Third— from rents, $400. Eighth— 
from profits in corporation, not divided, 
$766.66. Tenth— from interest otherwise 
than on United States securities, $640. Elev- 
enth—from salary other than as an officer of 
the United States, $1,861.48. The deduc- 
tions amounted to $1,579.86, leaving the tax- 
able income, returned by the defendant, to 
be $5,937.28. No income was returned by 
the defendant under the subdivisions 5 
or 13. 

As to the alleged misconduct of Winston, 
the„ facts appear to be as follows: Being 
returned on the venire to serve as a trial 
juror at the term at which the defendant 
was to be tried, he was drawn by the clerk 
in the formation of the jury in this ease. Be- 
ing sworn concerning his qualifications to 
sit on the jury, on examination by defend- 
ant's counsel, he stated that since he was 
summoned as a juror, and since his arrival 
in the city, he had a casual conversation 
with Dr. Cardwell about this case, but that 
he had no decided opinion as to the merits 
of it. The defense interposed no challenge, 
and after some deliberation, accepted the 
juror, and he was sworn. At the same time 
the court directed a rule to be entered and 
served upon the juror, requiring him to ap- 
pear and show cause why he should not be 
punished as for contempt, on account of his 
engaging in conversation with third parties 
concerning cases pending in this court after 
he was summoned to serve therein as a 
juror. On July 16, two days after the jury 
had given their verdict, Winston showed 
cause, and answered that he had had a 
brief conversation with Dr. Cardwell con- 
cerning this case after he was summoned as 
a juror, which arose in this way: Winston 
stated to Cardwell that he was here as a 
juror and would consequently be in the city 
for some time, when Cardwell remarked that 
he supposed the Case of Smith would come 
up for trial. Winston replied, by asking 
what kind of a cause it was? Cardwell an- 
swered, that Smith was accused of making 
and swearing to two different income re- 
turns the same year. Winston replied that 
it must be some sharp practice to get rid 
of the income tax. Winston also stated 
that it was in nowise his intention to preju- 
dice his mind in relation to this case or dis- 
qualify himself to sit therein as a juror. 
Upon reading the answer, the court dis- 
charged the rule on payment of the costs by 
Winston. If a challenge had been submitted 
to this juror for bias, it might have been 
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allowed, yet it is not beyond question that 
it should have been. The conversation was 
■casual, and was not introduced by the juror. 
He appears to be a stranger to the defend- 
ant, and an intelligent, fair man; nor is there 
uny suspicion or suggestion that Cardwell 
was in any way inimical to the defendant, 
or that he desired to prejudice the juror 
against him. The information communicat- 
ed by Cardwell to the juror, and upon which 
the latter made the remark that he did, was 
■a very general allusion to the case, and not 
by any means a correct statement of the 
crime with which the defendant was charged, 
nor of the facts which constitute it. Swear- 
ing to two different income returns for the 
same year is not in itself a crime, though 
the fact may tend to convict the party of 
the crime of perjury in swearing to one or 
the other of them, if they be different in 
the sense of contradictory as well as dis- 
tinct; nor does the remark of the juror about 
"sharp practice" necessarily -indicate that 
the information then received made an im- 
pression upon his mind that the defendant 
was gu^ty or any crime— let alone that of 
perjury. Indeed, by the expression "sharp 
practice" men commonly designate acts or 
conduct which, although contrary to good 
morals or the golden rule, are not punish- 
able as crimes by the law of the land. 

But the decisive answer to the motion on 
this ground is, that the defendant accepted 
this juror with a full knowledge of the fact 
that he had conversed with Cardwell about 
the case, and had gotten some impression 
•about it from such conversation. A party who 
knows of a ground of challenge, and does not 
■seasonably take it, must be deemed to have 
waived it. 2 Grab. & W. New Trials, 247; 
Davis v. Allen, 11 Pick. 467. If the defense 
supposed that this impression was in their 
favor, as it is quite likely they did, and ac- 
cepted the juror on account of it, they took 
their chance so far for a favorable verdict, 
and must abide by the result. But counsel for 
the defense say now, that if they had known 
the nature of this conversation, they would 
not have accepted the juror. But counsel are 
■aware that, according to the practice of this 
court, the defendant was not entitled to know 
the particulars of this conversation nor the 
nature of the impression produced by it, if 
;any. It was sufficient, if the juror disclosed 
the fact that he had had a conversation upon 
the subject and with whom, and whether he 
had formed an opinion as to the guilt of the 
•defendant from such conversation. But if this 
were otherwise, the defendant cannot now 
•complain of the want of this information, be- 
cause the juror was not interrogated on this 
point. He was only sworn to answer ques- 
tions touching his qualifications, and he was 
not bound to volunteer information beyond the 
scope of the inquiries propounded to him. If 
the defense accepted this juror in ignorance 
of the nature of this conversation and the im- 
pression produced by it, this is no ground for 



1 a new trial. They were either not entitled to 
such information, or otherwise they neglected 
to ask for it when they knew of its existence. 
The defense, as must be presumed, supposing 
that Winston, notwithstanding the conversa- 
tion or on account of it, was comparatively a 
safe juror for them, accepted him, cannot 
now be heard to object to the verdict on that 
account. In the statement of this matter in 
the motion, it is said that Winston swore on 
his voir dire, that he was an "impartial ju- 
ror." This is a manifest mistake. Whether 
the person drawn as a juror is impartial be- 
tween the parties or not, is a question to be 
tried and decided by the court, and not the 
witness. The juror was examined at some 
length, and the substance of his testimony 
was, that he had had the conversation as 
above stated, but had formed no decided opin- 
ion as to the guilt or innocence of the defend- 
ant. He may have also stated that he thought 
he could try the case according to the evi- 
dence. Counsel sometimes ask such questions, 
and they are allowed to be answered because 
not objected to. In any event, I have no 
doubt that he told the truth, for he learned 
nothing in such conversation upon which to 
form any opinion as to whether the defendant 
was guilty of the crime of perjury. There is 
no reason to suspect that the juror acted from 
improper motives, or that any person ever 
sought to prejudice his mind against the de- 
fendant. It was admitted by counsel, on the 
argument, that the juror was otherwise an un- 
objectionable man, and I can see no reason to 
doubt that he formed and gave his verdict ac- 
cording to his oath, upon the testimony given 
him in court, and not otherwise. 

Before considering specially the second and 
third grounds of the motion, it will be nec- 
essary to state the substance of the case as it 
appeared before the jury. During 1862 and 
1S65, and the years inclusive, the defendant 
became the owner of eleven shares of the 
Wallamet Woolen Manufacturing Company 
stock, at Salem, at a cost of $350 to $330 in 
coin per share, the aggregate cost being $7,- 
480. Early in the year 1868, he disposed of 
this stock to Robert Kinney, for cash, notes 
and property, then valued by the parties to 
be worth in the aggregate $33,000 in coin; 
namely, cash $10,000; about ten acres of land, 
with grist-mill and four-mule team and wag- 
on, at McMinville, valued at $10,500; 960 acres 
of land, with live stock, in Chehalem Valley, 
valued at $6,000; Kinney's notes, bearing in- 
terest and secured by a deposit of two shares 
of the stock, for $6,500. On July 10, 1868, 
the defendant sold and conveyed the McMin- 
ville property, except the mule team, to John 
Saxe for $9,500 in coin. Saxe paid $1,000 
down and gave his three notes in equal sums 
for the remainder of the purchase money, 
payable in one, two and three years, with 
interest at one per centum per month, and se- 
cured by mortgage upon the premises. Dur- 
ing the time the defendant owned these shares, 
the Wallamet Woolen Manufacturing Compa- 
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ny paid no dividends, and the profits accruing 
on the stock were estimated and returned for 
taxation as undivided profits, as follows: For 
1864 and 1866, by the company, at $2,475 and 
$0,238 88 respectively; and for 1865 and 1867, 
by the defendant, at $4,271 96 and $2,024 66 
respectively. These profits are stated in cur- 
rency, and aggregate 814,985 50. The state- 
ment of income for 1868 was made in currency 
at seventy-five cents on the dollar. Convert- 
ing the first cost of the stock into currency, at 
this rate, gives $9,973 33. Add to this the 
aggregate of undivided profits which had paid 
taxes, gives a sum total of $24,958 83. Con- 
verting the cash, notes and property received 
by defendant from Kinney, at their estimated 
value, into currency at the above rate, gives 
$44,000 received for the stock. The differ- 
ence between this sum and the cost of the 
stock and the profits which had paid taxes, is 
§19,041 17. This latter sum, the prosecution 
maintained, represented the profits which the 
defendant had made in 1868 by the sale of the 
stocks, upon which no taxes had been paid, 
and which he ought to have included in his 
return for that year. 

The foregoing statements were not question- 
ed on the trial, and I have stated them as facts 
established in the case. The evidence in sup- 
port of them was ample and uncontradicted. 
The calculations were made by the district 
attorney and read to the jury without ques- 
tion on the argument, and therefore I have 
adopted them without verifying them. 

W. A. K. Mellen, the assistant assessor for 
the Fourth division, including Salem, testified 
that the defendant, then living at Salem, on 
March 22, 1869, in pursuance of a notice and 
blank from his office, appeared before him at 
Salem to make his statement of income for 
1868. Mellen had heard of the sale of stocks 
to Kinney, but was not aware of the details 
of the transaction, nor had he any knowledge 
of what the stocks cost the defendant. After 
the defendant had made the statement of in- 
come as above set forth, Mellen called his at- 
tention to this transfer of stocks, and told 
him that the law required him to make out an 
exhibit of the facts. Defendant said that he 
had returned all the income that he was enti- 
tled to, and refused to make any statement 
of income under subdivision 13. In the course 
of the conversation upon this subject, which 
lasted about fifteen minutes, defendant admit- 
ted to Mellen that he got $10,000 cash from 
Kinney, but did not inform him further as 
to the nature of the consideration which he 
received, and claimed that the transaction was 
a swap, and therefore no profits had arisen 
from it to be returned. Mellen replied, that 
he ought to return the shares represented by 
the $10,000 cash. The defendant refused to 
do so, and swore to the statement as above 
stated, without inserting any sum as profits 
derived from the sale of stocks. 

Afterwards, Mellen gave defendant notice 
to appear and show cause why his statement 
of income should not be increased $20,000, on 



account of this stock transaction. In pursu- 
ance of this notice, and between April 1 and 
4, the defendant appeared before Mellen, at 
Salem. Mellen then told the defendant that 
he had increased his return so as to get from 
him a statement of this stock transaction, and 
that if defendant would give witness the fig- 
ures of the purchase and sale, and that made 
the profits less than the increase, he would 
reduce it. Defendant then contended that the 
profits on the stock had already been returned 
and paid tax as undivided profits of Wallamet 
Woolen Manufacturing Company} and said 
that he could not give a statement of the facts 
as to the cost and sale of shares, because his 
memorandum book was in Portland. Mellen 
then told him that he could appear before 
Mr. Frazar, the assessor at the Portland office,, 
and attend to the matter there. 

Thomas Frazar, the assessor for the dis- 
trict of Oregon, testified, that prior to April 
10, 1869, defendant came to his office and 
said that he and Mellen had disagreed about 
his income return, and Mellen had sent him 
to witness' office to arrange the matter, and 
he wanted to make his return here, as he 
was coming here to live. Witness asked if 
defendant had any statement to make up 
income from? Defendant said, none. Wit- 
ness asked defendant for memorandum book 
containing cost of stock. Defendant said he 
had lost it. Witness said he could not make 
up a return without some statement, and 
have to estimate return and assess penalty. 
Defendant said he had not a scratch of pen 
to tell what he gave for the stock or what 
he sold it for. About April 12, defendant re- 
turned and handed witness a statement in 
pencil writing, which was produced by the 
witness and read to the jury. It set forth, 
that defendant "sold, traded and transfer- 
red, on October 9, 186S, nine shares of Wal- 
lamet Woolen Manufacturing Company 
stock, the proceeds of trade used, as I re- 
member, in payment of my liabilities in tak- 
ing up a note held by Ladd & Tilton for be- 
tween $4,000 and $5,000, including interest, 
and in paying for sawmill, etc., altogether 
amounting to, I think, $10,000, and real es- 
tate in Yamhill county." Then follows, to 
the effect, that John F. Miller had offered to 
trade defendant Portland property for four 
of his shares, and the most he could get of- 
fered for the property was $4,000. That 
subsequently, Miller offered to sell defend- 
ant his shares for $2,250 per share, and de- 
fendant would have taken much less for his 
in cash, but could get no offer. That de- 
fendant could only approximate to cost of 
shares: "Eight or ten shares were offered to 
the company before I went to California, at 
$1,000 per share, I think in the spring of 
1863, and subsequently were purchased; and 
I had to take them, or a large portion of 
them, paying large interest until they were 
paid for. On the early purchases of the 
stock the rate of interest was high; I re- 
member paying high interest on a large 
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amount of money borrowed." After looking 
at this memorandum, -witness asked defend- 
ant if he expected that witness could make 
up a return from that paper? Defendant said 
he had nothing else. Witness then told de- 
fendant that he would assist him, and asked 
him to state the facts from memory. De- 
fendant then stated, that he and Miller and 
J. S. Smith had purchased stock whenever 
they could, to get control of the company, 
and paid from $500 to $1,250 per share. De- 
fendant represented to witness, that while 
he had disposed of eleven shares to Kinney, 
that he considered he had only sold him nine 
shares, because he held the other two shares 
as collateral security for Kinney's note. He 
said these nine shares cost, in the aggregate, 
58,010, or $890 apiece— and that he had bor- 
rowed money to purchase this stock and 
paid interest to the amount of $5,000. That 
he sold to Kinney, for $10,000 in cash, 960 
acres of land in Yamhill county, and prop- 
erty in MeMinnville; that the land was only 
worth $2.50 per acre, or $2,000 in round 
numbers; and the MeMinnville property, 
$5,000— thus making the cost of the nine 
• shares, including $5,000 interest, $13,010, and 
the proceeds of their sale $17,000— which left 
an apparent profit of $3,990 in coin. This 
being converted into currency at the above 
rate, gives $5,320. The witness made a mem- 
orandum of this statement at the time, which 
he produced in court and testified from. Wit- 
ness testified, that at this time he was not 
aware that there was a mill upon the Me- 
Minnville property, but supposed, from de- 
fendant's conversation, that it was only ten 
acres of land; nor was he aware, nor did 
the defendant inform him, that it had been 
sold the July previous to Saxe for $9,500, as 
above stated. Witness then stated that he 
would take occasion to ascertain about the 
matter, and the defendant went away. Aft- 
erward, witness having ascertained that 
there was a mill on the MeMinnville prop- 
erty, and also the sale of it to Saxe, and 
that defendant had received other property 
for his stocks which he had not mentioned 
to him, caused Assistant Mellen, on May 7, 
to issue and serve a notice on defendant, to 
appear at witness' office on May 24, and 
show cause why the penalties prescribed by 
law should not be assessed against him, for 
making a false and incorrect return of his 
gains and income for 1868. 

On the same day the defendant came into 
the office and said: "What's the matter?" 
Witness said that defendant's statements 
were not satisfactory. Defendant said that 
he had made all the statements he could 
make. Witness then asked defendant if he 
was willing to make an amended return up- 
on the basis of the statement and figures 
that he had given witness at last interview? 
Defendant said he was. Witness then took 
a blank and filled it up with the same sums 
as the first one made before Mellen, except 
that under subdivision 13 he inserted as 



profits on sales of stocks" the sum of $5,320. 
The defendant then signed the return and 
swore to it; after which he said: "I suppose 
I may have my first return now." To which 
witness answered, "No— that's a record of 
the office." Witness then said to defendant: 
"What am I to think of a man who, while an 
officer was assisting him to make his return, 
would make such a false statement to him 
as defendant did to witness a few days be- 
fore? That defendant had estimated the 
value of the MeMinnville property to wit- 
ness at $5,000, when he had sold it months 
before at $9,500." To this defendant made 
no particular reply, but left the office. Wit- 
ness also stated, that in one of the conversa- 
tions, and he thinks the first one, defendant 
claimed that the disposition of t^he stock was 
not a sale, but a trade. On the cross-exam- 
ination, witness stated that he did not in- 
form defendant at the last interview what 
he had learned of the sale of the MeMinn- 
ville property; and that he did not do so, 
because he wanted to see if the defendant 
would swear to what he knew to be false; 
and also, that he had not said to Mellen that 
he would get defendant to sign the second 
return, and then prosecute him; but that he 
was very indignant at the time, and proba- 
bly said defendant ought to be prosecuted. 

Joseph S. Watt testified that he knew the 
960-aere farm in Yamhill county, that de- 
fendant received from Kinney; that about 
two years ago, some time in 1868, the de- 
fendant wanted to sell it to him, and ask- 
ed $10 per acre for it, and that at that time 
and since it was worth in cash $7 per acre. 

William S. Ladd, called by the defendant, 
testified that on June 13, 1868, the defendant 
paid him a note of $4,000, with $101 interest 
upon it, and that the defendant did not pay 
him any other interest during that year. 

John H. Hayden, called by the defendant, 
testified that on March 28, 1868, the defend- 
antbeeame an equal partner in a certain saw- 
mill and business in the city with himself 
and Carter, and that the net profits of the 
mill for the year were $10,000 in coin, of 
which the defendant received about $2,500. 
This sum converted into currency at the 
above rate gives $3,333. 

John F. Miller, called by the defendant, tes- 
tified that in June, 1868, he offered seventeen 
shares of Wallamet Woolen Manufacturing 
Company stock to defendant for $2,250 in 
cash per share; that he was not able to state 
that there was any change in the value of 
shares between January and June, 1868, 
and that he thought the shares were worth 
more in 1867 than at any other time. 

The newly-discovered evidence upon which 
the defendant asks for a new trial is set 
forth in the affidavit of the defendant, and 
the accompanying ones of S. A. Clarke, 
A. J. McEwan and J. S. Smith. By the affi- 
davit of Clarke, it appears that on May 5, 
1868, he was editor of the Daily Record, 
published in the town of Salem, and that 



U. S. v. SMITH (Case No. 16,341) 



[27 Fed. Cas. page 1180] 



■on that day lie published a paragraph con- 
cerning this sale of stock, to the effect that 
he had learned that the defendant had sold 
to Kinney eleven shares of Wallamet Woolen 
Manufacturing Company stock, and also six 
other shares to other members of the com- 
pany, and that he had not got the exact 
terms of sale, but learned from Kinney 
that he had paid a little less than $3,000 per 
share, and that he remembered it once sold 
.at one tenth the price it now goes. Clarke 
adds, that when he asked defendant about 
terms of sale, he confirmed what Kinney had 
said, and assented to the publication of the 
particulars by not objecting when informed 
of his intention to do so. By the affidavit of 
A. J. McEwan, it appears that on March 4, 
1869, he was,clerk in the sawmill of Hayden, 
Smith & Co., at Portland, and that on that 
•day he wrote to defendant at Salem as fol- 
lows: "Sir—The net profits of sales made 
from October 1, 1868, to February 27, 1869, 
$2,149.79. Business improves rapidly since 
March 1." The letter accompanies the affi- 
davit, and the affidavit states that "it was 
intended by me at the time to contain a true 
statement of the net profits of the business 
of the firm" for the time specified. The affi- 
davit of the defendant states, that until after 
May 7, 1869, he believed that Saxe was not 
personally bound to pay the notes given by 
him for the McMinnville property, and that 
he could only look to the property for pay- 
ment, and that he did not believe that the 
property "was available"' for the security of 
more than $5,000 or $6,000, and that he knew 
no better until informed by J. S. Smith, after 
May 7, aforesaid, that Saxe was personally 
liable upon the notes. The affidavit of J. S. 
Smith states, that he is an attorney and 
brother of the defendant, and that shortly 
after his return from Washington, in July, 
1869, defendant expressed great anxiety for 
fear he would have to take back the Mc- 
Minnville property at a loss, and evidently 
labored under the impression that the only 
security he had for the payment of the pur- 
chase money was the property itself, and 
feared that Saxe, after keeping it a year or 
two, would return it in such a condition that 
he could not realize the purchase money 
from it. That affiant then assured defend- 
ant that Saxe was liable, as well as the prop- 
erty, for the money; and from the surprise 
and gratification then manifested by defend- 
ant, he is well satisfied that up to that time 
defendant had been laboring under the im- 
pression that the property was all the se- 
curity he had, and that he eould not realize 
the balance of the purchase money from it. 
Defendant, in his affidavit, states, that he 
was not aware of the materiality of any of 
these facts until since the trial, when he 
communicated them to his counsel for the 
first time. 

To be entitled to a new trial on the ground 
of newly-discovered evidence, the party must 
satisfy the court that the evidence has come to 



his knowledge since the trial— that he has dis- 
covered it Grah. & W. New Trials, 1021. 
Now, it is manifest and practically admitted 
.that these facts were within the knowledge of 
the defendant before the first trial— in fact, 
ever since they occurred. It matters not that 
the defendant did not communicate them to 
his counsel, because they must have been dis- 
covered since the trial by the party, and not 
his counsel. Id. 1093. If this were otherwise, 
a party might always secure to himself a new 
trial by withholding from his counsel some 
material fact until after a verdict had gone 
against him. Applications for new trials upon 
the ground of newly-discovered evidence are 
liable to great abuse, and are therefore re- 
garded with jealousy and construed with great 
strictness. Id. 1021. Indeed, I cannot but ex- 
press my surprise that counsel could consent 
to maintain before a court that this was newly- 
discovered evidence. 

Again, if the evidence were newly discov- 
ered, the court must be satisfied, before grant- 
ing a new trial, that it is so material that it 
would probably produce a different verdict if 
the new trial were granted. Id. 1021. Now,, 
none of this evidence bears directly upon the 
main question tried by the jury— the willful 
falsity of the oath of March 22— upon the 
point, whether the defendant made any prof- 
its, or not, in 1868, from the sales of stock, 
whenever purchased. The evidence of Clarke 
upon this question amounts to nothing. If 
anything, it proves, that on May 7, 186S, both 
the defendant and Kinney admitted that 
there was a sale of eleven shares of this stock 
for nearly $3,000 per share, although on the 
trial there was a weak attempt to prove that 
it was an exchange of stock and property at 
fictitious values. The paragraph from the 
Daily Record discloses no details of the stock 
transactions of the defendant except the sale 
of eleven shares at $3,000 per share. Now, 
Mellen testified on both trials, that he had 
heard of the sale. But when defendant said 
it was a "swap," he wanted to know the de- 
tails as to what property he got for the stock, 
and more than all, what he gave for it It 
cannot be pretended that there is any infor- 
mation in the paragraph upon these subjects, 
and these are the details that Mellen pro- 
fessed to be ignorant of, and tried in vain to 
get the defendant to inform him concerning. 
Indeed, on the principal point— the cost of the 
stock— the defendant professed to be ignorant 
himself. And again, if Mellen knew all about 
the purchase and sale of the stock, I am at a 
loss to conceive how that excuses or justifies 
the defendant for committing a mistake or 
falsehood in stating his income. 

Before noticing specially the evidence of 
McEwan, it must be stated, that Mellen testi- 
fied that defendant, after returning or stat- 
ing the items of salary, rent and undivided 
profits, proposed to return a gross sum under 
subdivision 14, of either $1,700 or $1,170, and 
that he objected, and said it must be "item- 
ized," whereupon defendant said it was for 
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interest received and the profits of a sawmill 
in Portland. Mellen then took a piece of pa- 
per down that had been sent him from the 
Portland office, showing the profits of that 
mill— the mill of Hayden, Smith & Co.— when 
defendant substituted that statement for bis, 
and entered it in subdivision 1. It is probable 
that defendant had the letter from McEwan 
in his hand at the time. On the first trial, 
Mellen swore that defendant took a paper from 
his pocket on which he thought he had 
amount of profits of Portland mill. On the 
second trial, his attention was not called to it, 
and he omitted to mention it. The defense, 
with the consent of the prosecution, examin- 
ed Hayden as above stated, to show the true 
profits of the mill, and that the defendant had 
returned more under that head than he was 
entitled to, and therefore it was not likely 
that he intended to defraud the government 
in the matter of the sale of the stock. But it 
appearing from the testimony of Mr. Hayden 
that the defendant's share of the profits of 
the mill was §3,333, in currency, a sum larger 
by nearly fifty per cent than the largest sum 
which the defendant proposed to return as 
profits from mill and interest both— that is, 
$1,700 coin, or $2,226 currency, counsel for 
the prosecution argued to the jury, that upon 
the testimony introduced by the defendant, 
it appeared that he had attempted to return 
his mill profits much below the true figure, 
and therefore it was not unlikely that he 
would attempt to defraud the government out 
of the tax upon the profits on sale of stock. 
The evidence of McEwan is intended to show 
that the defendant, in offering to return $1,- 
700 for mill profits, was acting upon informa- 
tion derived from the clerk, and therefore, 
that although the information proved incor- 
rect, the defendant was not intending to make 
an incorrect return in this respect. This let- 
ter gives the profits of the mill for the last 
three months of the year for which defendant 
was making return, and the next two months 
of the following. The fact can hardly be 
overlooked by the court, on a motion for a 
new trial, that this is the season of the year 
when sales of lumber are smallest and month- 
ly profits least. How did McEwan come to 
write this letter? At the request of the de- 
fendant most likely. Why did the defendant 
seek this partial and incomplete information, 
upon which to make his return of profits; or, 
if he came by it casually and for another pur- 
pose, why didn't he write to his clerk and get 
a complete statement of the profits for the 
nine months of the year during which he was 
a partner, and for which he was making a re- 
turn? Men have no more right to guess un- 
der oath, when making a statement of in- 
come, than on the witness stand in court. 

I see no reason to believe that if this letter 
had been before the jury, that it would have 
benefited the defendant. The facts contained 
in it, and the circumstances surrounding it, 
are ambiguous and as easily resolved against 
the defendant as for him. At that rate, his 
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share of the profits for nine months was only 
$1,189.79, when in fact they were §2,500; and 
this fact had been ascertained and declared in 
the partnership, and Mr. Hayden had made 
his return for his portion accordingly to the 
Portland office. Is it likely that a jury would 
believe that a man of defendant's shrewd- 
ness and concern for his own affairs, was 
unaware of the real profits of the mill for 
186S at the time he made his return to Mel- 
len? I think not. It must be admitted that 
the circumstances of the gross discrepancy 
between the sum proposed to be returned by 
defendant as mill profits and interest, and the 
true amount of mill profits, as shown by Mr. 
Hayden's testimony, may have had some 
weight with the jury, and helped their minds 
to the conclusion that the defendant was ca- 
pable of deceit, and disposed to act disingenu- 
ously throughout the transaction. But it does 
not lie in the mouth of the defendant to com- 
plain of this result The question at issue 
was the truth of the return as to the profits 
on the sale of stock, and not as to the mill 
profits. But the defendant thinking to get 
some advantage before the jury, offered the 
testimony of Mr. Hayden upon the latter 
point The prosecution consented to its intro- 
duction, and if the result has been to the prej- 
udice rather than the benefit of the def endant,. 
he must submit to it 

As to the evidence of Mr. Smith; what the 
defendant said the McMinnville property was 
worth, was not the question before the jury, 
but what did he realize from it? Yet, the de- 
fendant having deliberately stated to Mr. 
Frazar in May, 1S69, that it was only worth 
§5,000, and at the same time having sworn to 
a statement of income based upon the same- 
value, when the fact was, he had sold the 
property, without the four-mule team, ten. 
months before, for $9,500, the impression 
made upon the jury by these facts must have 
been against the defendant's veracity and the 
integrity of his intention. Would Mr. Smith's 
testimony probably change that impression 
upon another trial? He may be well satisfied, 
as he says, that his brother was honestly of 
the opinion that this property was not worth 
more than $5,000, and that he had no security 
for the remainder of the purchase money ex- 
cept the property, and therefore bis notes- 
were of no greater value than that sum. But 
to say the least of it, it is a very improbable 
story, and one that it cannot be presumed 
would outweigh in the minds of an intelli- 
gent jury the well established facts to the 
contrary. 

It seems very strange that any man in this 
country, of common sense and the most lim- 
ited experience and observation, should not 
have known that the maker of a promissory 
note is personally liable for its payment, al- 
though it may be also secured by mortgage; 
particularly, when it is remembered that the- 
statute of the state expressly provides that 
the maker of such note shall be so liable in 
case the proceeds of the mortgaged property 
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is not sufficient to discharge the debt. Code 
Or. 251-253. 

As to the value of the property, it is not 
pretended that any person can he found 
who will swear that it was worth material- 
ly less than the defendant sold it to Saxe 
for. Nothing of the kind was offered on the 
trial. The value of the property now and 
at the time the oath was taken is a subject 
upon which there is abundant testimony in 
the neighborhood of McMinnville. If the de- 
fendant had any good reason for believing 
or asserting that the property was only 
worth §5,000, other persons would have sub- 
stantially coincided in that opinion and sup- 
ported it by their testimony, if called upon. 
Mr. Saxe was upon the witness-stand and 
appeared to be a sensible, shrewd man. It 
is not likely that he would purchase a piece 
of property not worth more than §5,000 for 
§9,500, and pay $1,000 of that sum down. 
In corroboration of this opinion it may be 
observed he appears to have prospered by 
the purchase. He paid the first note when 
it became due on July 10, 1869, before the 
first trial, and probably before the conversa- 
tion between Sir. Smith and defendant, in 
which the latter is alleged to have expressed 
his fears that the property was not sufficient 
security for the money due, and that he was 
afraid he would have to take it back. It is 
also fair to presume that the second note 
was paid before the second trial. Mr. Saxe 
did not so state, but he was not asked the 
question. The defendant knew whether he 
had or not, and if he had not, would have 
shown it. Indeed, taking everything into 
consideration, there is not a single reason 
to believe, or even suppose, that this proper- 
ty was not ample security for the sum of 
Saxe's notes— §8,500— when the defendant 
made this oath and since. 

Although, as has been shown, the court is 
not authorized to grant a new trial on ac- 
count of this evidence because it is not new- 
ly discovered, but was known to the party 
before the trial, yet if this were otherwise, 
this examination of it shows that it is not a 
sufficient ground for a new trial, because it 
does not appear to be so material that it 
would probably produce a different verdict 
if the new trial were granted. Indeed, I 
think that the impression of the defendant 
was almost, if not altogether, correct, that 
these matter* were not material, and there- 
fore he did not communicate them to his 
counsel before trial. 

Before proceeding to consider whether the 
evidence is sufficient to justify the verdict, 
it will be proper to state the substance of the 
charge to the jury upon the questions of law 
involved in the verdict. The court instruct- 
ed the jury in substance and effect: 

I. That the acts and amendments thereto 
upon the subject of assessing and taxing in- 
comes, namely, the act of August 5, 1861; 
July 1, 1862; June 30, 1S64; March 3, 1865, 
and March 2, 1867, were acts in pari ma- 



teria, or upon the same matter, and to be 
considered as one continuing and continuous 
act, and that therefore the defendant was 
bound to state and return for taxation as 
income all gains and profits derived from the 
sale of stocks in 1868, whenever purchased, 
so that they were purchased since August 5, 
1861; and that by the terms of said acts and 
amendments thereto, a tax was imposed up- 
on all gains, profits or income derived from 
any source whatever, unless specially ex- 
cepted, and that therefore all gains and prof- 
its derived from the sale of stocks was tax- 
able as income, whether such gains and 
profits were specially mentioned therein as 
being subject to taxation or not. 

II. That the jury were first to inquire 
whether the affidavit of March 22, 1869, was 
false or not in the particular alleged; that 
is, had the defendant derived any gains or 
profits from the sale of stocks in 1S68, which 
were taxable as income. That a mere ex- 
change of property, as of the Wallamet 
"Woolen Manufacturing Company stock for 
land or other property, was not a sale of 
stocks, from which profits were derived to 
be returned for taxation as income; because, 
although it might appear that one party or 
the other had gained by the exchange, that 
is, got property of greater value than what 
he gave cost him, yet this apparent gain 
might turn out otherwise, and is not realized 
until the ^property obtained is converted into 
cash or its equivalent That these remarks 
must be understood as applying only to the 
case of an actual exchange of property in 
good faith. But where the parties to a trans- 
action which is in fact a sale, attempt to 
clothe it with the forms and give it the ap- 
pearance of an exchange, for the purpose of 
avoiding the payment of taxes on the profits 
derived therefrom by either party, the jury 
would be authorized to look through this 
disguise and deal with the matter according 
to the fact. That the estimated profits on 
the defendant's stocks for the years lS64r- 
5-6-7, upon which the defendant, or the Wal- 
lamet Woolen Manufacturing Company for 
him, had paid income tax as undivided prof- 
its, was not liable to taxation again upon 
the sale of the stocks, and therefore the de- 
fendant was not bound to state the amount 
of such estimated profits in his return for 
1868. But a transfer of stock, for which the 
seller takes a promissory note, is to be con- 
sidered a sale for cash, provided the note is 
good and collectable, and an exchange of 
stocks for land, followed by a sale of the 
land within the year for cash or good and 
collectable notes, is to be considered as a 
sale of stocks for so much cash. 

III. Apply these rules to this transaction. 
For instance, it appears that the defendant 
received from Kinney, for eleven shares of 
stock, property, notes and cash, valued by 
the parties at §33,000 in coin. Deduct from 
this, §6,000 for the 960-acre farm, which was 
only an exchange of property, and also §1,- 
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000 for the difference between the exchange 
price of the McMinville property and what 
it was sold for to Saxe, which will leave 
^26,000. This property being sold within the 
year for cash and notes, was a sale, so far 
as the cash is concerned, and the notes also, 
if you are satisfied, from the evidence, that 
they were good and collectable, and the de- 
fendant had good reason to believe so when 
he made his return. The same remark is ap- 
plicable to the note of Kinney for §6,500. 
Assuming that these notes were good and 
collectable, the defendant received for his 
stock in cash $11,000 and its equivalent, in 
interest-bearing promissory notes, $15,000, in 
all $26,000. Convert this into currency at 
seventy-five cents on the dollar, gives $34,- 
666. Deduct from this $24,958, the original 
cost of the stock and profits which have 
paid taxes as undivided profits, and the re- 
mainder, $9,708, is the least sum which the 
defendant was bound to have returned for 
taxation as profits derived from the sale of 
stocks within the year 1868, and not having 
returned any sum, his oath was false. On 
the other hand, if you should find that those 
notes were not good and collectable, or any 
portion of them equal to $9,708 in currency, 
then the defendant made no profits from the 
sale of stocks, and therefore his oath was 
no^; false. 

IV. If you find that the oath of the defend- 
ant was false, the next and most serious 
question for you to determine is, whether it 
was knowingly, willfully and corruptly so. 
If the oath was intentionally taken by the 
defendant, knowing it to be false, or having 
no reason to believe it to be true, and for 
the purpose of gaining some advantage to 
himself, or defrauding or injuring any oth- 
er, then he committed the crime of perjury. 
This is peculiarly a question for the jury to 
decide. In passing upon it, you should care- 
fully consider the whole conduct of the de- 
fendant and the officers before whom the 
proceedings took place in which the oath 
was taken, and the attendant circumstances 
as they appear to you from the testimony. 
If the defendant, as a matter of law, honest- 
ly believed that he was not bound to return 
any profits from the sale of stocks for tax- 
ation, then, although he was mistaken and 
the oath be false, he did not eommit the 
crime of perjury. In other words, a party 
cannot be convicted of perjury when the 
falsity of the oath is not attributable to a 
corrupt intention, but to an error of judg- 
ment or a mistake as to the law or facts. 
Therefore, if it appears probable from the 
testimony that the defendant took this oath, 
honestly believing that the law did not re- 
quire him to return any profits on the trans- 
action in question, you should find him not 
guilty. But if you should be satisfied that 
the defendant had no reason to believe that 
the law did not require him to return this 
sale of stocks for taxation, and that his re- 
fusal to do so for the reasons then given to 



the assessors was a mere quibble and pre- 
tense to avoid the payment of taxes which 
he justly owed the government under which 
he has lived and prospered, your conclusion 
should be otherwise. 

Counsel for the defendant have taken oc- 
casion to speak before you of the law as- 
sessing and taxing incomes as an unjust, 
harsh and inquisitorial one. It is hardly 
necessary for me to remark that such asser- 
tions or considerations are not to influence 
your action one way or the other. Courts 
and juries are organized and maintained to 
administer and enforce laws, and not to 
question or pass upon the policy or propriety 
of them. The whole people of the United 
States, by their representatives in congress 
assembled, have determined that the law 
taxing incomes is needful and proper for the 
purpose of raising revenue. There being no 
question as to the constitutionality of the 
law, it must be enforced until the law-mak- 
ing power determines otherwise. Besides, in 
my judgment, there is no tax imposed in the 
United States which is generally more just 
and expedient than the one upon incomes. 
It is a tax not upon unproductive property 
or a venture or business which may yet 
prove profitless, but upon actual gains— up- 
on prosperity— upon realized wealth. True, 
it is inquisitorial to some extent; but so are 
all laws providing for the collection of rev- 
enue. No tax can be fairly and intelligently 
imposed in any community without special 
inquiry in the affairs or condition of the par- 
ty to be taxed. The state law imposing di- 
rect taxes requires the individual to make 
a sworn statement in writing of all the ar- 
ticles of property of which he is possessed, 
subject to taxation, including money, notes, 
etc. The law requiring deeds and mortgages 
to be registered exposes the private transac- 
tions of the parties thereto to the knowledge 
of the public; and upon its first introduction 
in England, was seriously objected to on 
that ground. 

Again, if the incidental effect of the in- 
come act is, to give to each man some gen- 
eral knowledge of the pecuniary affairs of 
his neighbor, what harm is there in it? No 
honest man can be prejudiced in any com- 
munity by a truthful statement of his in- 
come; and if dishonest ones or shams are 
thereby prevented from shirking their just 
share of the public burdens or imposing upon 
the community, so much the better. The 
only plausible objection that I ever heard to 
the law, is that it has not been generally 
enforced. That objection can be made to all 
laws imposing taxes; but if juries do their 
duty, this one will not be more liable to it 
than others. 

Upon the first trial I was not satisfied 
whether an exchange of stocks for property 
should be held to be a sale or not, and there- 
fore did not pass upon the question in my 
charge to the jury, but instructed them as 
upon the second trial, that however the law 
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should be construed upon that subject, if the 
defendant took the oath honestly believing 
that the law did not require him to return 
the sale, he could not be convicted of per- 
jury on that account. 

The sufficiency of the evidence to justify 
the verdict will next be considered. In the 
motion it is stated that the evidence is insuf- 
ficient to justify the verdict because it "did 
not show that the oath was false; or if false, 
that it was knowingly or corruptly taken." 
The falsity of the oath is a plain question of 
fact It seems to me that there can be no 
two opinions about it, and that it was false 
beyond a doubt or peradventure. Notwith- 
standing this, the defendant may have taken 
the oath innocently and without committing 
the crime of perjury. That depends upon 
whether it was knowingly and corruptly tak- 
en. This is a question of intention, and be- 
longs almost exclusively to the jury to deter- 
mine. Its determination involves the ques- 
tions of what facts and circumstances were 
proven in the case, and what were left doubt- 
ful, the credibility of the witnesses and the 
weight to be given to their testimony and 
the inferences to be drawn from particular 
facts, acts and omissions. A court is not 
justified in setting aside any verdict unless 
it be clearly against the weight of evidence, 
and upon such a question as this, it must be 
manifest from all the evidence that the ver- 
dict is not right, before it ought to be set 
aside. Grah. & W. New Trials, 1239. It 
is not necessary in passing upon this motion 
to express an absolute opinion upon the ques- 
tion of the defendant's intention in this mat- 
ter. Suffice it to say upon this point that 
in my judgment the weight of evidence is 
with the verdict. 

The conduct of the defendant in the trans- 
action, in most particulars of importance, 
was disingenuous and does not indicate in- 
tegrity of purpose. For instance, if he had 
honestly thought for any reason that he was 
not bound to return this sale of stocks in his 
statement of income, how easy and natural 
it would have been for him, when asked 
about it by the assessor, to have candidly 
stated all the facts and given the reason for 
his opinion, and adhered to it until he 
learned better. Instead of this, he refused 
to disclose almost everything about the trans- 
action. He asserted, and continued to as- 
sert, that he did not know what his stock 
cost— a matter which it was his business to 
know, and which the prosecution had no dif- 
ficulty in proving; and finally, when he gave 
Mr. Frazar the cost, as the testim.ony shows, 
he stated it far above the fact. At first, he 
gave as a reason for not stating the matter 
'in his income return, that it was a "swap" 
.or trade. At the next interview with Mel- 
len, nothing is said about its being a "swap," 
but he asserted that the gains, if any, had 
[already paid tax as undivided profits— an as- 
jsertion which, as the testimnoy shows, was 
materially untrue. When driven by the fear 



of penalties and increased income to submit 
to make a statement of the transaction to 
Mr. Frazar, he deliberately asserted that the- 
960-acre farm was only worth $2.50 per acre, 
when it was valued in his trade with Kinney 
at $6,000; and when he had asked Mr. Watt 
§10 per acre for it, and when it appears from 
the uncontradicted and every way credible 
testimony of Mr. Watt, that in 1868, and 
since, the property was worth at least $7.00 
per acre, or $6,720; also that the McMinn- 
ville property was worth only $5,000, not dis- 
closing the fact that there was a valuable 
grist-mill upon the land, situated in one of 
the best and most convenient wheat regions 
in the country, and directly concealing the 
fact that in his trade with Kinney it and 
the mule team were valued at $10,500, and 
that he had sold it without the team ten 
months before to Saxe for $9,500— $1,000 of 
which was paid down; and last, but not 
least, to save the payment of penalities, 
without any apparent change of opinion in 
the premises, he consented to, and did, make 
oath to the second return of May 7, which 
was not only itself false as to the profits on 
the sale of stocks, but in direct contradiction 
of the oath to his first return upon this point. 

There is nothing of importance in the evi- 
dence to counteract the force of these and 
other like circumstances which tend to show 
that the defendant was not very scrupulous 
about the truth, and that he intended to ob- 
tain some advantage to himself by avoiding 
the payment of taxes due the government. 
The weight of the evidence is with the ver- 
dict, it was technically sufficient, and as the 
court cannot say that it was wrong, it must 
not be set aside upon this ground. 

In support of the fourth ground for new 
trial, the motion states: (1) That the law 
did not require the defendant to take the 
alleged oath, and that it was extra-judicial. 
This point was not raised on the trial, nor 
argued on the hearing of the motion, and I 
suppose counsel do not rely upon it. The 
answer to it is apparent It is true that the 
law did not compel the defendant to take 
this oath. He might have allowed the as- 
sessor to make up his income from other in- 
formation; but it permits the defendant to 
take the oath and be a witness in his own 
favor in the matter of ascertaining the 
amount of his income; but if he voluntarily 
avails himself of this privilege, he is bound 
to tell the truth— and the law declares that 
if he knowingly and willfully swears falsely-, 
he shall be deemed guilty of perjury. IS 
Stat. 239. (2) That the law did not require 
the defendant to return any income on ac- 
count of the alleged sale of stocks. The 
questions made under this head were not 
argued by eounsel for the motion, and I sup- 
pose were passed upon by the court in the 
progress of the trial and the instructions to 
the jury. In the argument of the motion, I 
understood the learned counsel to say that he 
regarded the instructions to the jury as cor- 
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rect, Mnd and considerate. On the trial the 
court ruled, as in the charge to the jury> 
that the acts relating to income must be con- 
sidered as one act, and also that the annual 
gains upon the sale of stocks meant all gains 
realized in a given year, although they have 
been accumulating by the increase in the 
value of the stocks for many years— at least 
since 1861, while counsel for defendant 
maintained that the annual gains meant only 
the appreciation or increase in value for the 
year in which the sale occurred, and for 
which the income was returned. These and 
the foregoing are the principal rulings and 
instructions which may he said to constitute 
the law of the verdict, and I have heard 
nothing to make me doubt their correctness. 
All those which might be said to affect what 
is sometimes called "the justice of the ^case" 
were in favor of the defendant. (3) That it 
appeared from the testimony that the al- 
leged offense was a mere misconstruction of 
the law. Whether it was a mere mistake or 
misconstruction of the law is a question of 
fact, and not of law. The court submitted 
the question to the jury, and instructed them 
that if they found the oath was false, but 
that the falsity was attributable to' a mis- 
take of law or fact and not to a corrupt in- 
tention, they should acquit the defendant. 
The jury having found the defendant guilty, 
by their verdict, in effect say that the testi- 
mony satisfied them that the offense was 
willful and corrupt perjury, and not a mere 
misconstruction of the law. 

The fifth and last ground of the motion is 
the allegation of being taken by surprise in 
the testimony of Mellen, that he did not on 
March 22, 1869, know the details of the 
transfer of stocks by defendant to Kinney. 
Courts interfere with verdicts upon this 
ground with great reluctance. If the sur- 
prise was owing to the least want of dili- 
gence, the applicant will be without suffi- 
cient excuse, and" his motion will be denied; 
and it has been held that a party moving 
for a new trial on the ground of surprise, 
must show that the contrary would be proved 
on another trial. Grah. & W. New Trials, 
876, 963, 969. 

Now, nearly a year elapsed between the 
first and second trials of the defendant, 
and the testimony of Mellen upon this 
point was substantially the same each time, 
so there could have been no surprise on 
this head at the second trial; and if the 
defendant was able to prove the contrary, 
it was his own fault that he did not do so at 
that time. Besides, it is difficult to perceive 
how the proof of Mellen's knowledge of these 
details would aid the defense. It is the de- 
fendant who is supposed to have concealed 
the facts of the transaction, and not Mellen. 
Again, the details that Mellen said he was 
ignorant of, and which he tried to obtain 
from the defendant, were principally the 
cost of these shares and what property or 
consideration the defendant got for them 
27FED.OAS. — 75 



from Kinney. Now, the affidavit of Clarke 
does not disclose that any of these details 
were ever published in the Record; besides, 
there is no evidence that Mellen ever saw 
the Record, or read the paragraph. 

The motion must be denied. In coming to 
this conclusion, I have not overlooked the 
fact that the defendant is a man of means 
and position in this community, and that he 
has been able to bring to his aid to assist 
him in his defense all that these advantages 
will command, including able and expe- 
rienced counsel; that nearly a year elapsed 
between the first and seeond trial, which en- 
abled the defendant to know and prepare to 
meet not only the accusation against him, 
but the particular testimony in support of it. 
It is not likely that any new fact that is 
material would be established on a third 
trial, or that another jury would come to a 
different conclusion from the last one upon 
the same testimony. 

The district attorney then moved for judg- 
ment. The court pronounced sentence upon 
the defendant as follows: 

Sentence of the defendant: "William K. 
Smith: You have been accused by the grand 
jury of this district of the crime of perjury, 
and after a fair and impartial trial, in which 
you had every facility to prepare your de- 
fense, and every assistance that could be 
rendered you by learned and able counsel, 
you have been found guilty by the trial jury. 
The question of your intention in taking 
what appears to have been a false oath, be- 
longed to them to determine. Their verdict 
against you, although it is possible it may be 
incorrect, establishes your guilt before the 
law, and makes it the duty of this court to 
ascertain and impose upon you the punish- 
ment which your crime deserves 'according 
to the aggravation of the offense.' The act of 
congress declares that upon conviction of 
perjury> the person convicted shall 'be pun- 
ished by fine not exceeding $2,000, and by 
imprisonment and confinement at hard labor 
not exceeding five years, according to the ag- 
gravation of the offense.' It will be seen in 
the matter of punishment that much is left 
to the discretion of the court; and this is so, 
because of the great difference in the cir- 
cumstances and ultimate end under and for 
which perjury is and may be committed. 
The person who as a witness maliciously 
swears falsely, with the intention of convict- 
ing another of a capital offense, is the worst 
and most dangerous species of a murderer. 
Between this and the case of one who swears 
falsely to save or gain a few dollars in a 
legal controversy, so far at least as the wel- 
fare of society is concerned, there is a wide 
difference. Yours is a ease, where so far as 
the court can know, the motive was to avoid 
the payment of §400 or §500 taxes to the 
national government. The lax state of mor- 
als in this and other American communities, 
which excuses, if not encourages, persons to 
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avoid the payment of taxes justly due the 
national, state and municipal governments, 
by the use of means which would be con- 
sidered dishonest between man and man, 
may have had much to do with the commis- 
sion of this crime by you. For these reasons, 
and particularly on account of the recom- 
mendation of the jury, I shall make your 
punishment lighter than I otherwise would. 
I sentence you to pay a fine of $1,000, and to 
be imprisoned in the county jail of Mult- 
nomah county for the term of one day; and 
it is also ordered and adjudged that the Unit- 
ed States have judgment for such fine, and 
costs taxed at $500, and that you stand com- 
mitted to the jail aforesaid one day for every 
§2 of such fine and costs, or until the same 
are paid." 



Case :No. 16,341a. 

UNITED STATES v. SMITH. 

SAME v. OGDEN. 

[3 Whaler, Cr. Cas. 100.] 

Circuit Court, D. New York. April, 1806. 

Indictment— Plea is Abatement. 

[It cannot be pleaded in abatement to an in- 
dictment that it was founded on illegal testi- 
mony introduced before the grand jury.J 

At law. 

[Pleas in abatement to indictments of de- 
fendants, under Act June 5, 1794, § 5 (1 Stat. 
384), for misdemeanors in beginning, set- 
ting on foot, and providing the means for, 
a military expedition against dominions of 
a foreign power, with which the United 
States were at peace. Preliminary to the 
finding of the indictment, Ogden's sureties 
surrendered him in court, and were dis- 
charged from their recognizance, and defend- 
ant was committed to the custody of the 
marshal of the district. Defendant's counsel 
prayed the allowance of a habeas corpus, 
which was granted instanter, and moved 
that defendant be discharged from the cus- 
tody of the marshal, which motion being 
denied after full argument, it was ordered 
that defendant stand committed, and recog- 
nizance was entered into for his appearance 
in the sum of $10,000. A motion by defend- 
ants' counsel that certain examinations and 
depositions of Ogden and Smith, taken be- 
fore Judge Tallmadge, be suppressed, and 
not permitted to go to the grand jury or 
otherwise used, on the ground of their hav- 
ing been improperly and illegally taken, was 
denied. Thereafter, and on April 7, 1806, 
the grand jury presented separate indict- 
ments against Ogden and Smith, in several 
counts, which charged them on January 10, 
1806, with beginning, setting on foot, and 
providing the means for, a military expedi- 
tion against the territory of the king of 
Spain, with whom the United States were 
then at peace. Defendant Smith being called 
on to appear and answer, his eounsel pro- 



duced a certificate from the sheriff of the 
county, stating that he was in his actual 
custody at the suit of John Donaldson on a 
ca. sa. for a certain sum, and at the suit of 
John Livingston on a cap. ad resp. for a 
certain other sum, and was released on a 
prison's bound bond. The sureties on his 
recognizance being discharged, the district 
attorney moved that a bench warrant be 
issued to the marshal to bring in the body 
of defendant instanter. The marshal re- 
turned to such warrant the certificate of the 
sheriff of the county, that defendant was a 
prisoner in his actual custody by virtue of 
a cap. ad sat., issued out of the state su- 
preme court, and he certified to the same 
fact himself. Such return was not consid- 
ered sufficient, and the marshal was ordered 
to bring in the body of defendant, as direct- 
ed. The allowance of a habeas corpus ad 
testificandum was prayed by the district at- 
torney, and defendant Smith was brought 
into court by the sheriff upon such writ, 
and the marshal made return that defend- 
ant was in his actual custody, being taken 
into eourt Thereupon the district attorney 
moved that defendant Smith be arraigned on 
his indictment. This motion was opposed by 
defendant's counsel, on the ground that, be- 
ing brought into court upon such habeas 
corpus to testify in behalf of the United 
States on the indictment against Ogden. 
and said Ogden not having pleaded to said 
indictment, such habeas corpus was an 
abuse of the process of the court, and that 
the arrest of the defendant by the marshal 
in the circumstances was illegal, and that 
defendant ought to be discharged therefrom. 
The court held that said Smith could not 
be arraigned on his indictment until he 
was disposed of as a witness, for which he 
was brought into court The district at- 
torney thereupon stated that he did not want 
said Smith's testimony at such time, and 
prayed that he be ordered to plead to his 
indictment. Defendant, being ordered to 
plead to such indictment, filed a plea in 
abatement, verified by affidavit. Defendant 
Ogden also filed a similar plea in abatement, 
such pleas being substantially as follows:] 
That the grand jury by whom the bill of 
indictment was found, previously to tho 
finding thereof, had before them illegal testi- 
mony, and such as, by the laws of the land, 
ought not to have been before the said grand 
jury previously to their finding the said bill 
of indictment; and that the said defendant, 
on the first day of March last past, was ar- 
rested by virtue of a warrant issued by the 
Honorable Matthias B. Tallmadge, Esq., dis- 
trict judge of the United States for the dis- 
trict of New York, and thereupon carried 
before the said judge, and was then and 
there sworn and examined by the said judge 
touching the supposed offences charged in 
the said indictment, and was then and there 
illegally, and against his will, forced and 
compelled by the said judge to answer cer- 
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tain questions touching the said supposed 
offences, in the said indictment contained, 
which said examination and deposition of 
the said defendant were reduced to writing 
by the said judge, and the said defendant 
was then and there by the said judge il- 
legally, and against the will of him, the said 
defendant, compelled to sign the same, and 
to swear to the same as the same were so 
reduced to writing and signed, and that 
the deposition in writing of one (the defend- 
ant in the other cause) taken before the said 
Honorable Matthias B. Tallmadge, Esq., in 
the absence of the said defendant, together 
with the aforementioned illegal deposition 
and examination of him the said defendant, 
were, before the said indictment was found, 
illegally laid before, and were before the 
grand jury, who found the said bill of indict- 
ment, and this he is ready to verify, &c. 

After these pleas had been filed, the dis- 
trict attorney prayed time until the next 
day to consider what measures he should 
adopt, which was immediately granted by 
the court, without any opposition on the part 
of the defendants. On the next day, the dis- 
trict attorney filed his demurrers to those 
pleas; and the counsel for the defendants 
prayed time to join in demurrer till the next 
day, in order that they might be prepared 
for the argument. 

The discussion relative to postponement 
of the argument on the demurrer was then 
renewed. Mr. Emmet stated, that from the 
nature of the facts set forth in the pleas, 
he had rather expected the district attorney 
would hare taken issue on them, than ad- 
mitted them by demurrer; that therefore the 
whole of his attention, and he believed also 
of that of his associate counsel, had hither- 
to been directed to the best manner of sup- 
porting the plea before a jury; that there- 
fore the demurrer was a surprise upon him, 
and he was not prepared to argue it, except 
on the general principles which first suggest- 
ed to the defendants' counsel the propriety 
of the plea. He observed further, that no 
objection had been made to indulging the 
district attorney with time for considera- 
tion yesterday, because the pleas were prob- 
ably not expected by him; and there was no 
wish on the part of the defendants' counsel 
to obtain an advantage by surprise. 

THE COURT then observed, that if the 
defendants' counsel were really unprepared, 
they should be indulged with time till the 
afternoon, but no longer; and at half past 
twelve adjourned till three o'clock. 

The sitting of the court being resumed, the 
district attorney began by stating some form- 
al objections to the plea, which it is unnec- 
essary to mention here, as the judgment of 
the court was founded exclusively on the 
general objection on the merits, that no such 
plea would lie. On this general question, he 
argued, in support of the demurrer, that this 
plea was a perfectly novel experiment, for 
which no precedent or authority could be 



; found. This very novelty was conclusive ev- 
idence that it would not lie; for otherwise it 
is inconceivable that it should not have been 
made use of before now. It manifestly ap- 
pears, from the silence of all the elementary 
writers, that there can be no such plea in 
abatement. Lord Hale (2 Hale, P. O. c. 30, 
p. 236) details all those pleas, among which 
such as this is not to be found. They are, 
according to him: 1st, such defects as arise 
upon the indictment itself, and the insuf- 
ficiency of it; 2d, such defeets as are in mat- 
ters of fact, as misnomer or false addition of 
the prisoner; and 3d, by matter of record. 
The acts of grand juries are not to be brought 
into court, and questioned in this way; they 
are independent and irresponsible; they 
judge for themselves of the testimony upon 
which they ought to find indictments, and no 
one has a right to inquire; nor has he, with- 
out a violation of the grand juror's oath, the 
means of knowing what evidence they may 
have had before them. No injury can result 
from this; for it is the duty of the grand 
jury to decide on ex parte evidence; and if 
they decide wrong, or prefer a false charge, 
the natural and the only remedy is, that the 
accused will be acquitted on his trial before 
the petty jurj . The object of the grand jury 
is only to judge whether there is probable 
cause for putting a party to answer a charge, 
and therefore it should not be bound down 
to the same strietness of investigation as the 
tribunal which is ultimately to decide upon 
the charge. The counsel for the defendant 
have probably been led to adopt this step by 
Dr. Dodd'F Case, 1 Leach, 155: but in truth 
it is an argument against them, for it is no 
precedent of a plea in abatement. If such a 
plea would have lain, why was it not adopt- 
ed in that case? On the contrary, the matter 
there submitted to the court was laid before 
it on a summary application; which clearly 
shows that the prisoner's counsel had no idea 
it could be taken advantage of in any other 
way. 

The defendant's counsel replied as follows: 
Among the authorities cited on the opposite 
side is the arrangement in 2 Hale, P. 0. c. 30, 
p. 236, of pleas in abatement of the indict- 
ment; and from the circumstance that a plea 
similar to that now under discussion is not 
found there, it is inferred, that no such plea 
can exist But it appears that Lord Hale's 
arrangement has not been very accurately ex- 
amined. He classes those pleas as follows: 
1st, on such defects as arise upon the indict- 
ment itself and the insufficiency of it; 2d, 
such defects as are in matters of fact, as 
misnomer or false addition of the prisoner; 
and, 3d, by matters of record. Now, we do 
not see why our plea does not come under the 
second of those heads; for it is a mistake to 
confine that head merely to misnomer or 
false addition of the prisoner. The arrange- 
ment comprehends pleas from such defects 
as are on the face of the indictment itself, 
which perhaps more properly ought to be call- 
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ed demurrers; 2d, such as arise from matters 
dehors tie indictment in pais; and, 3d, from 
matters dehors the indictment of record- 
comprehending every possible matter that 
can arise. Is not the circumstance alleged 
in our plea, that illegal evidence has been of- 
fered to the grand jury, if it he true, matter 
of fact, and dehors the indictment? And 
does it not exactly class itself under the sec- 
ond head of Lord Hale's arrangement? If 
it does not, and that head must he considered 
as comprehending only the two cases that ap- 
pear to be mentioned, merely for the purpose 
of illustration, then his classification is in- 
sufficient; and in proof of that assertion we 
specify a plea in abatement unquestionably 
good, which is equally excluded from his ar- 
rangement. This is to be found in Browne, 
Abr. tit. "Indictment," 2: "Note, that where 
a man is indicted of felony by those, of 
whom part are indicted or outlawed of fel- 
ony, and others acquitted by pardon, so that 
they are not 'probi nee legales homines,' there 
it was agreed, that the indictments by them 
presented shall be void, and the parties who 
are indicted shall not be arraigned on this; 
and note, that this matter ought to be plead- 
ed by him who is arraigned on this indict- 
ment, before he pleads to the felony." On 
this quotation let it be observed for the pres- 
ent, that it furnishes proof of a plea in abate- 
ment arising from matter of fact, dehors the 
indictment, and not from misnomer or false 
addition of the prisoner, but from matter rel- 
ative to the grand jury; and it is therefore 
so far precisely parallel to that before the 
court. Having thus endeavored to set aside 
the respectable authority of Hale, if it could 
be considered as furnishing any argument 
against us, let us proceed to consider the 
general principles on which our plea can be 
supported. It is a fundamental doctrine in 
the law, that there is no wrong without a 
remedy, and no right without the means of 
enforcing it. Apply that to the present case. 
Is it not a wrong to be accused and subject- 
ed to prosecution on illegal evidence; to be 
injured in character, in peace of mind, and 
in the trouble and expense of defending one's 
self against an indictment which by the rules 
of evidence and law ought not to have been 
found? If so, what is the remedy? Is it 
not the right of every man that he shall not 
be put to answer to an indictment, unless it 
shall have been found according to the rules 
of law? And if so, what are the means of 
enforcing that right? A grand jury, it is 
true, ought to listen only to ex parte evi- 
dence; but that should be of such a nature 
as would be received to support the prosecu- 
tion before a petty jury, and such as, if un- 
contradicted and unexplained, would induce 
a, conviction The rules of evidence, are 
the result of accurate reasoning, and of a 
strict regard to the rights of those, whose 
persons or property are to be affected. That 
reasoning is. equally accurate, and those 
rights ought to be equally sacred, whether 



the investigation be before a grand or petty 
jury. Those rules of evidence are not the 
result of any statutory regulations, but are 
adopted on account of their wisdom, justice, 
and universal applicability. What is there 
in the nature of grand juries, in the purposes 
for which they were instituted, or the ob- 
jects they are to attain, that ought to en- 
franchise them from those rules of wisdom 
and of justice which are also of universal 
applicability? 

But the attorney general insists, that 
grand juries are independent, and irresponsi 1 
ble; judging for themselves as to the grounds 
on which they will prefer an accusation, 
and that no one has a right to investigate 
or to know what evidence they have had be- 
fore them. This doctrine is broadly denied; 
and we do so from regard to an institution, 
which we have been habituated to love, and 
do not wish at this day to learn to detest. 
Grand juries are the offspring of free gov- 
ernment; they are a protection against ill- 
founded accusations, and the necessity of 
their originating bills of indictment is sup- 
posed to be infinitely more friendly to lib- 
erty than the mode of proceeding by infor- 
mation; but if their powers were of such a 
nature as we have heard described, we 
should advise the friends of freedom and se- 
curity to seek for the abolition of such an 
odious institution, and to throw themselves 
at once upon the mercy of the public prose- 
cutor. What frightful privileges is it alleged 
to possess? Hearing only ex parte evidence, 
secret in its deliberations, irresponsible for 
its decisions, and bound in its investigatons 
by no rules of law! Does this fall short of 
what we have heard or read respecting the 
most despotic tribunals in the most enslaved 
countries? The powers which it in fact pos- 
sesses, of deciding only on the evidence for 
the prosecution, and of keeping its delibera- 
tions secret, are in themselves sufficiently 
serious; but they are controlled and prevent- 
ed from becoming dangerous by this, that it 
is lxmnd to investigate according to the rules 
of law. It is at liberty to range through the 
wide extent of the community in pursuit of 
crime; but it is confined to travel in its pur- 
suit only by the established paths of evi- 
dence. From whence too does the attorney 
general infer, that grand juries are irrespon- 
sible? Is it from the power anciently claimed 
by judges of fining them for misconduct? 
We do not pretend to say that such a power 
ought to be revised, but the frequent exercise 
of it in former times shows that their acts 
have always from the .earliest periods, been 
considered as subject to investigation and 
punishment; and at this day it will not sure- 
ly be questioned, that if a grand jury grossly 
misconducted itself from corrupt motives, the 
members so offending might be prosecuted 
by information or indictment, as is specified 
in 2 Hale, P. O. 159, 160; where he also men- 
tions the 3 Hen. VII. c. 1, empowering jus- 
tices of peace, oyer and terminer, or gaol de- 
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livery, to impanel another inquest to inquire 
of the concealments of a former one, for the 
purpose of punishment If they are not irre- 
sponsible, and that their acts may he inquir- 
ed into, let us see whether there he any thing 
in the secrecy of the grand jury proceedings 
to prevent our being at liberty to allege that 
illegal evidence was offered to them. It 
might perhaps be advisable to ascertain with 
more precision than is already done in what 
the secrets should really consist; but without 
entering into any discussion of the kind, it 
may be sufficient to observe that although 
the sentiments expressed by jurors, and the 
facts disclosed by witnesses to them, are 
secrets, the names of those witnesses never 
can be. Those are facts which any man may 
leam, by placing himself at the door of the 
grand jury room, or by looking at the names 
indorsed on the bills after they are found. 
"We may say, further, that no unlawful act 
done in the grand jury, is such a secret as 
jurors are bound by their oaths to keep. If 
a bill of indictment were found by less than 
twelve of the jury, surely no man is restrain- 
ed from disclosing that If a bill of indict- 
ment be found in another unlawful way, by 
the admission of illegal evidence, is that vio- 
lation of law more protected by the obliga- 
tion of secrecy? It would be competent to 
him against whom an indictment had been 
found by only eleven jurors, to avail himself 
of that fact, and to get rid of the accusation.- 
"Why is it not equally competent to the man, 
who is indicted on evidence which the grand 
jury ought not by law to have received, to 
insist for the same purpose on the illegality 
of tbis procedure? 

We have established that grand juries are 
not independent of either the law or the 
court; let us now examine whether they are 
exclusively competent to judge for them- 
selves as to the grounds on which they will 
prefer an accusation. To that doctrine may 
be opposed the well-known maxim "ad ques- 
tiones legis respondeant judices, ad ques- 
tiones faeti, juratores." That maxim so accu- 
rately marks the distinct and constitutional 
provinces of judges and juries that we can- 
not hesitate to apply it equally to grand as to 
petty juries. They are each of them subordi- 
nate parts of the criminal system obviously 
instituted for the ascertainment of facts; and, 
as to matters of law, under the guidance and 
control of those with whom is deposited the 
interpretation of the law. If then it shall at 
any time in the course of the proceedings ap- 
pear to the judges, that the grand jury are 
about to eiT, or have erred, in matter of law, 
in the first case the court will prevent their 
error, by giving them proper information; in 
the other case, where an error 'has been ac- 
tually committed, the court will interfere, and 
prevent any injurious consequences from the 
mistake. Every day's experience shows us 
grand juries applying to the court for advice 
in matter of law, and the court directing them 
as of right, and as a part of its duty. There 



are two cases which immediately present 
themselves, and are illustrative of those two 
positions. In the one, the court prevented 
the error which the jury was about to com- . 
mit; in the other, if the alleged error had been 
actually committed, the court manifestly 
would have interfered, and prevented any 
injurious consequences from the mistake. 
The first is Denby's Case, 2 Leach, 514; the 
other is Dr. Dodd's Case, 1 Leach, 153; and 
both prove that illegal evidence shall not be 
permitted to go before the grand jury. In 
Denby's Case, that body, suspecting Denby 
himself (who was examined as a witness be- 
fore it against one Edwards) of prevaricating, 
applied to the court for his depositions taken 
before the magistrate, pursuant to the stat- 
utes of Philip and Mary. But the court re- 
fused, because while Denby could be had, 
they were only secondary evidence, and 
would be therefore illegal. The judges did 
not say to the jury, "You are independent 
and irresponsible, and you must decide for 
yourselves as to the grounds. on which you 
will find indictments; therefore, as you ask 
for those depositions, take them, though they 
are not strictly legal evidence." No; their 
answer substantially establishes, that what- 
ever is not legal evidence, shall not go before 
the grand jury, and that it is not that body, 
but the court, which is to decide on the legal- 
ity of the evidence on which an indictment is 
to be found. In Dr. Dodd's Case, he stated 
to the court, when called upon to plead, that 
the indictment was found on the testimony of 
an incompetent witness. Did the .court an- 
swer— "with that we have nothing to do; the 
grand jury only is competent to decide as to 
the evidence on which it will find indict- 
ments?" No; the judges instantly received 
the objection, and determined that if the 
grand jury had found a bill on illegal evi- 
dence, they would interfere and prevent any 
injurious consequences to the prisoner. The 
point was argued by some of the most able 
lawyers at the bar, and submitted to the 
twelve judges; and it was only because they 
decided that the witness was competent and 
the evidence legal, that the objection did not 
avail— from which it manifestly results, that « 
where the evidence on which a bill of indict- 
ment has been found, is confessedly illegal, 
the court should interpose, and prevent the ac- 
cused sustaining any injury from the error of 
the jury. But, says the attorney general, if a 
grand jury do wrong, and find an indictment on 
illegal evidence, the remedy and the only rem- 
edy is, that the accused will be acquitted on 
his trial, before the petty jury. That this is 
not the only remedy, is clearly established by 
the two cases last cited. Let us farther ex- 
amine, whether it be any remedy for the 
wrong done to a citizen by being illegally in- 
dicted. Suppose a case of misery often wit- 
nessed; a wretch, after being indicted, unable 
to find bail— or a man indicted of a felony, in 
which bail would not be received; suppose 
farther, what not unfrequently happens, a 
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court limited like this as to the duration of 
its sittings, and so pressed with business, that 
part must be postponed— would it be any 
remedy to a man illegally indicted, and oblig- 
ed to remain in prison until September next, 
that in September next he would be acquitted 
and discharged? Is such an acquittal a rem- 
edy for a moment's imprisonment, for anxiety 
of mind, derangement of affairs, suspension 
or loss of character? If not, we revert to the 
established maxim, "there is no wrong with- 
out a remedy," and ask, in this case, what is 
the remedy? or, at least, what is the remedy 
exclusive of that which we have adopted? 

But great stress is laid on the novelty of this 
plea, and on its being entirely without prec- 
edent. Whether it be so entirely without prec- 
edent, shall be examined presently; but let 
us now take for granted that it is so. This 
certainly imposes on us some difficulty; but 
it only imposes one which has been gotten 
over in a case very nearly similar. It has 
been already shown from Brooke, Abr. tit. "In- 
dictment," § 2, that where some of the grand 
jury were indicted or outlawed of felony, it 
might be pleaded in abatement of the indict- 
ment. As far as we can find, there is but 
one instance of sueh a plea, and 'that in the 
reign of Charles L Sir William Withipole's 
Case, reported Cro. Oar. 134. That this was 
the first instance of such a plea, is manifest 
from the reporter's expression, that "because 
this was the first plea that had been upon 
that statute, and would be a precedent in 
crown matters, the court would advise." Here 
then is a plea, the like of which had never 
been produced before the time of Charles I., 
and yet its entire disuse and novelty formed 
no ground for its rejection. Since the days of 
Charles I., there has been no precedent of 
any thing like it. If, then, that solitary case 
had not accidentally happened to occur, the 
same objection of novelty would as strongly 
apply to that plea, which is unquestionably 
good, as it can to that which we have offered 
to the court. But novelty only imposes on us 
the necessity of more accurately investigating 
the principles of law, on which we rely; if 
our deductions from them be well founded 
(and we trust they are) the objection of novel- 
ty vanishes. 

Along with ihis objection of novelty may be 
classed another; namely, that supposing the 
court will interfere in a ease like this, we 
have mistaken our application; and to that 
was pointed the attorney general's expression, 
that Dr. Dodd's Case is no precedent for a 
plea in abatement. To that we answer: 1st, 
that there may be more ways than one of ap- 
plying to rectify the same error; and, 2d, that 
emphatically the most correct and proper way 
of applying to rectify this error, is by a plea 
in abatement. The first position may be illus- 
trated thus: It is laid down in 2 Hawk. P. 
C. c. 25, § 16, that any one who is under a 
prosecution for any crime whatsoever, may, 
by the common law, before he is indicted, 
challenge any of the persons returned on the 



grand jury, as being outlawed for felony, &c, 
or villeins, or returned at the instance of a 
prosecutor, or not returned by the proper offi- 
cer, &c. Here then is a summary mode given 
to the accused of objecting to grand jurors, 
either by challenging the array, or challeng- 
ing the polls, as the case may require; but 
has he no other mode? Sir William Withi- 
pole's Case, Cro. Car. 134, and Brooke, in the 
paragraph already cited from him, tells us 
that these objections may be pleaded in 
abatement; and Lord Coke (3 Inst 34) says, 
"The safest way for the party indicted, is to 
plead, upon his arraignment, the special mat- 
ter given unto him by the statute of 11 Hen. 
IV. for the overthrow of the indictments, 
with such averments as are by law required 
(agreeable to the opinion of Lord Brooke, 
ubi supra), and to plead over to the felony, 
and to require counsel learned for the plead- 
ing thereof, which ought to be granted, and 
also to require a copy of so much of the in- 
dictment as shall be necessary for the fram- 
ing of his plea, which ought also to be grant- 
ed, and these laws made for indifferency of 
indietors, ought to be construed favorably; 
for that the indictment is commonly found 
in the absence of the party, and yet it is the 
foundation of all the rest of the proceed- 
ings." Here, then, is a case where an objec- 
tion to the grand jury may be taken ad- 
vantage of either by a challenge to the jury, 
•or by a plea in abatement, at the option of 
the defendant. Farther, cases frequently 
occur, in which an indictment is quashed, 
on motion for error on the face of it, which 
might have been the subject of demurrer, or 
of arrest of judgment; but was it ever said 
in any of these cases, that because you have 
the first remedy, you cannot have the last? 
On the contrary, summary applications, on 
motion, particularly in criminal cases, are 
comparatively of modern invention; for the 
most part introduced for the ease of the de- 
fendant, and to save him from the technical 
nicety of formal pleading; but they were 
never intended to deprive him of the ben- 
efit of such pleading, should he judge fit to 
resort to it. 

Dr. Dodd's Case, however, can be consid- 
ered in no other light than as furnishing a 
plea in abatement, pleaded ore tenus; he 
averred, that the indictment was found on 
illegal evidence, which he set forth, and sub- 
mitted that he ought not to be compelled to 
plead the general issue. Have not this al- 
legation and prayer all the substantial 
requisites of such a plea? But the fact 
which he averred, being admitted, there was 
no necessity for putting it into form, and the 
law arising from them was argued as on a 
demurrer. Had the facts, however, been 
disputed, and the law indisputable, what 
should he have dohe? The answer to this 
question leads to the discussion of our sec- 
ond position— that emphatically the most 
correct and proper way of applying to rec- 
tify this error, is by a plea in abatement. 
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Had the facts been disputed, should they 
have been ascertained by a war of affidavits 
submitted to the judges, who are not the 
competent organs for ascertaining facts? 
No, "ad qusestiones facti respondeant jura- 
tores." If the facts alleged would afford 
sufficient ground for quashing an indictment, 
but their truth be controverted, a jury must 
decide on their truth; a jury cannot decide 
on their truth without an issue joined; an 
issue cannot be joined without a plea put 
in; and no plea can be put in but a plea 
in abatement. It follows, therefore, that 
wherever the facts are capable of being 
traversed, the only correct way of bringing 
them forward is in the form of a plea ten- 
dering an issue— the ancient and strict rules, 
of which the defendants have not lost the 
benefit, know of no other way of bringing 
before the court facts that ought to prevent 
an accused person answering an indictment 
than by pleading them; that if denied, their 
truth may be tried by those who are to try 
the truth of facts; and if admitted or prov- 
ed, they may appear upon the record, and 
bring it to a legal termination. Any other 
way is an innovation— useful in many cases, 
frequently an advantage to the accused— but 
one which he may waive, if he prefer the 
mode of pleading. 

As to the formal objections which were 
taken, the counsel for defendants replied to 
them; but stated, that the facts contained 
in their pleas had come to their knowledge 
so very short a time before the defendants 
were called upon to plead, that they had no 
time to reperuse them; and were obliged to 
file the original draughts, without even tak- 
ing copies; that, therefore, if the court 
should think any of the formal objections 
valid, they would pray for liberty to amend; 
which they had no doubt it would be ready 
to grant, under the circumstances of these 
being criminal cases, in which the defend- 
ants should not be entangled by niceties, and 
of there being no precedent to which the 
counsel could have had recourse for their 
guidance. 

Pierpont Edwards replied, but confined 
himself entirely to the formal objections, 
and did not enter into the general question 
whether such a plea would lie. After he 
had concluded, the court adjourned till the 
next day. 

The pleas in abatement were, on the fol- 
lowing day, over-ruled on the merits, and 
judgments were given against defendants 
upon the demurrers. Defendants' motion 
for permission to amend their pleas in abate- 
ment was denied. A motion was made to 
quash the indictment upon the evidence be- 
fore the court, which being over-ruled, and 
defendants ordered to plead in chief, they 
severally pleaded not guilty. Thereupon the 
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district attorney moved for leave to proceed 
to trial on the indictments. 

Defendants' counsel filed the several dep- 
ositions of defendants, stating: That James 
Madison, of the city of "Washington, "William 
Duncanson, of the same place, and Doctor 
Thornton, of the same place, Thomas Lewis, 
now master of the ship Leander, and Jona- 
than S. Smith, supercargo of the ship Lean- 
der, will be material witnesses for the said 
defendants in the trial of the said several 
indictments, as they are advised and believe 
to be true, and that they cannot safely pro- 
ceed to the trial thereof, without the testi- 
mony of them the said James Madis"on, "Wil- 
liam M. Duncanson, and Dr. Thornton, 
Thomas Lewis and- Jonathan S. Smith; and 
further stating, that the distance of the 
place of residence of the said James Madi- 
son, William M. Duncanson, and Dr. Thorn- 
ton, is so great, that their attendance could 
not have been procured at this city since 
the said indictments were found, and that 
they expect to be able to procure the pres- 
ence of the said James Madison, "William M. 
Duncanson. and Dr. Thornton, or the benefit 
of their testimony, by the nest sitting of the 
circuit court of the United States for the dis- 
trict of New York; and that they have every 
reason to think, and do verily believe, that 
the said Jonathan S. Smith and Thomas 
Lewis, will return to the United States by 
the ninth of September next, and the de- 
fendants will be able to procure their at- 
tendance, or the benefit of their testimony, 
at the next circuit court of the United States 
for the district of New York. 

Upon such affidavits, defendants' counsel 
asked that the trial of the indictments be 
put off until the next stated term of the 
court, to be held on the first-day of Septem- 
ber next Such motion was not opposed by 
the district attorney. It was ordered by 
THE COURT, that trial be put off until July 
14th next, at which time it was ordered that 
a special session of the court should be held 
for the trial of criminal causes at the city of 
New York. 

Nathan Sanford, Dist. Atty., and Pierpont 
Edwards, for the United States. 

Cadwallader D. Colden, Josiah Ogden Hoff- 
man, and Thomas Addis Emmet, for defend- 
ants. 

[NOTE. At the special July term, the dis- 
trict attorney moved to bring on the trial of 
William S. Smith, and defendants' counsel 
moved for an attachment against absent wit- 
nesses, and for a continuance until such wit- 
nesses could be produced. Defendants* motion 
was denied and it was ordered that the case 
proceed to trial. Case No. 16,342. The trial of 
Smith resulted in a verdict of acquittal. Case 
No 16,342a. A similar verdict was also ren- 
dered on the trial of Ogden. Case No. 16.- 
342b.] 
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UNITED STATES v. SMITH. 

[3 Wheeler, Or. Oas. 100.] 

Circuit Court, D. New York. July 15, 1806. 

Criminal Law— Trial— Absent Witness— Attach- 
ment — WAK — POWEK OF PRESIDENT TO DE- 
CLARE— INVASION of Friendly Territory 

[1. A motion to bring on a criminal trial will 
take precedence of a motion for an attachment 
against absent witnesses.] 

[2. The power to issue an attachment to pun- 
ish a person for failure to obey a subpoena is in- 
cident to courts of justice.] 

[3. Persons who are material as witnesses 
for a party in a federal court mav be com- 
pelled to appear notwithstanding they are mem- 
bers of the cabinet of the president of the 
United States.] 

[4. Where the acts for which defendant was 
indicted were committed in the city of New 
York, defendant will not be granted a contin- 
uance because of the failure of persons at that 
time resident in the city of Washington to at- 
tend pursuant to subpoena on a general affida- 
vit, but he should particularly set forth in what 
matters their testimony is material.] 

[5. The court will not postpone a criminal 
trial on the ground of the absence of witness- 
es unless the evidence to be given by such wit- 
nesses is pertinent to the issue, and the witness- 
es are material.] 

[6. The power of making war is exclusively 
vested m congress; but the president has pow- 
er to repel invasions by hostile forces, even 
when congress has not declared war.] 

[7. The president of the United States has 
no authority to set on foot a military expedi- 
tion against a nation with which the United 
States are at peace; and it is no justification to 
a private individual who sets on foot such an 
expedition in violation of Act June 5. 1794 § 
o(l Stat. 384), that he acted with the knowl- 
edge and approbation of the president.] 

[8. The trial of an indictment for setting on 
foot a military expedition against a nation with 
which the United States are at peace, in viola- 
tion of Act June 5, 1794, § 5, will not be post- 
poned to enable defendant to produce testimony 
of the executive officers of the government that 
the expedition was with the knowledge and ap- 
proval of the president, as such evidence is not 
a justification or excuse for the offence, and is 
not material.] 

®;, A "iminaj trial will not be postponed to 
enable defendant to obtain evidence which 
would have an influence upon the mind of the 
court in mitigation of punishment, but which 
is not legally admissible before a jury.] 

[10 Defendant, indicted for a violation of 
Act June 5, li94, § 5, in setting on foot, a mili- 
tary expedition against a nation with which the 
United - States were at peace, caused certain 
United States cabinet officers to be served with 
subpoenas, and, on their refusal to appear, ask- 
ed a continuance, and moved for an attachment 
for contempt. The court held that their testi- 
mony was not pe-tinent, and denied a contin- 
uance, but was divided on the question as to 
whether an attachment should issue.] 

[Indictment for misdemeanor under Act 
June 5, 1794, § 5. Motion to bring on the 
trial, and for an attachment against absent 
■witnesses.] 

Nathan Sanford and Pierpont Edwards, for 
prosecution. 
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Washington Morton, Cadwallader D. Col- 
den, Josiah Ogden Hoffman, Thomas Addis 
Emmet, and Richard Harrison, for defendant. 

Colden read a subpoena, directed to James 
Madison, Esq., whereby he was commanded 
to appear at the present circuit court, to tes- 
tify in behalf of the* defendant; also, the copy 
of the subpoena ticket, and read an affidavit 
in the words following: 

"City and County of New York, ss: Charles 
Lindsay, attorney at law, being duly sworn 
saith that on the twenty-eighth dav of May 
last he served on James Madison 'the writ 
of subpcena hereunto annexed, and also at 
the same time delivered to said James Madi- 
son a ticket of subpoena, a time and perfect 
copy whereof it is also hereunto annexed; 
and tins deponent farther saith, that at the 
time of showing the said writ and of leavin* 
the said ticket, he offered to pay to the said 
James his reasonable expenses, and tendered 
to him twenty dollars, which the said James 
would not accept, saying 'that he would 
not take them now, and that it was unnec- 
essary to say anything about them;' and 
this deponent farther saith, that the said 
James made no objection to the quantity 
or quality of the money so tendered as 
aforesaid to the said James, and farther 
this deponent saith not. Dated the 16th 
day of June, 1806. Charles Lindsay 
"Sworn the 17th day ©f June, 1800. 
thias B. Tallmadge." 

Colden stated lhat he had in his „„„„ 
subpoenas for the other witnesses who did 
not attend, with like proof of service on 
them. That the present application to the 
court, however, would only relate to Mr 
Madison, Mr. Smith, Mr. Wagner, and Mi- 
Thornton. As to the three last, the docu- 
ments he had to offer were mutatis mutan- 
dis, the same as those he had read relative 
to Mr. Madison; it would therefore be un- 
necessary to trouble the court with reading 
them; he should put them on file, and the de* 
cision of the court on the documents that had 
been read he presumed would be allowed 
should govern in the other cases. He trusted 
that the court would not order the trial to pro- 
ceed until the defendant has had the com- 
pulsory process of the court, to bring up the 
witnesses who have disobeyed the subpcena. 
And that compulsory process, he presumed] 
must be an attachment for which, in behalf of 
the defendant, he now applied. He did not 
move for this process merely as a means of 
bringing in the witnesses to answer for their 
contempt in disobedience of the ordinary sum- 
mons of the court; but he applied for it, as for 
that compulsory process which, by the consti- 
tution of the United States, every person ac- 
cused was entitled to in order to bring in his 
witness to testify on his trial. (Here he read 
the 8th article of the amendments of the con- 
stitution of the United States.) He also l'ead 
the 6th section of the act of congress of the 
2d of March, 1793 [1 Stat. 335], by which it 
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is provided, that "subpoenas for witnesses, 
who may he required to attend a circuit court 
■of the United States, in any district hereof, 
may run into any other district." 

Colden also read the 14th section, of the act 
•of the 24th September, 1789 [1 Stat 81], which 
enacts, "that the courts of the United States 
shall have power to issue writs of scire facias, 
habeas corpus, and all other writs not special- 
ly provided for by statute, which may be 
necessary for the exercise of their respective 
jurisdictions, and agreeable to the principles 
and usages of law." This present application, 
said he, is sanctioned by the constitution, and 
the laws of our country. There can be no 
■doubt of the power of the court to award the 
process for which we apply, nor can there be 
any question of the justice or propriety of 
granting it. I will not suppose that there is 
any thing in the station of the gentlemen who 
are the subject of the present application, 
which exempts them from proceedings to 
which any other citizen would be liable. The 
•court cannot, and I trust will not, recognize 
them in their official situations; but hear of 
them only as of men, who have disobeyed the 
process of the court, and whose attendance 
the defendant requires as witnesses. I shall 
not say more on this subject, because I can- 

* not but persuade myself that the process we 
pray for will be granted as of course. But we 
have, in the behalf of the defendant a further 
petition to the court; which is that the pro- 
cess be made returnable at a short day, and 
that the court adjourn de die in diem until 
it may be served and returned. The defend- 
ant cannot go to trial till his witnesses be 
brought in, and yet he is very unwilling that 
there should be any postponement. The court 
■cannot be ignorant that the defendant, by be- 
ing removed from an office which was a sup- 
port of a numerous family, and for which he 
had sacrificed all other business, has suffered, 
while his guilt is not yet proved, a punish- 
ment greater than any it is in the power of the 
•court to inflict. The court must also know 
that while this prosecution is pending against 
him, it would be in vain for him to seek 
any new employment or means of life. The 
court will readily perceive that humanity, 
as well as justice, requires that the defendant 
should have not only the benefit of the testi- 

o niony of his witnesses, but that he should 
have that benefit speedily. It is, therefore, 
our humble petition to the court, in behalf of 
our client, that the process to bring in the 
witnesses may be made returnable at some 
short day, and that the court adjourn from 
time to time, till the return be made. "We 
shall forbear at present to urge any farther 
arguments in support of the motion now be- 
fore the court. When we have heard the 
counsel for the prosecution, we may have 
more to offer. 

Sanford. The first question is, whether the 
application of the counsel for the defendant, 
for an attachment against the absent wit- 
nesses subpoenaed in this cause on behalf of 
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their client, is at this time regular? I con- 
tend it is not We are not bound at this time 
to discuss the question whether the attach- 
ments ought to issue or not. When the proper 
time for the argument of that question shall 
arrive, we shall be prepared to meet them on 
that, as on every other question which may 
occur in the progress of the prosecution. The 
court must have observed the public prosecu- 
tor has, in the first instance, moved to bring 
on the trial of W. S. Smith. While this mo- 
tion is depending before the court, nothing 
can be in order but a motion to postpone the 
trial. That question must precede the appli- 
cation for an attachment, the object of which 
is to punish the absent witnesses for eon- 
tempt It may happen, that the parties are 
prepared to go to trial with the witnesses 
present; we are prepared on the part of the 
prosecution, and it does not follow that be- 
cause persons who may have been regularly 
summoned as witnesses by the defendant are 
absent, the trial must be delayed even for a 
day, and still less until the return of the 
attachments shall be made. I forebear to say 
a word at present on the application for an 
attachment, a regular or legal mode of bring- 
ing in witnesses to testify. When that point 
shall come before the court, we shall be ready 
to meet and discuss it. We object to the mo- 
tion for an attachment at present, simply on 
the ground that it is irregularly made at this 
time; and we shall not advance farther in the 
argument, until the court shall have decided 
this point As, therefore, the application is al- 
together out of order, I trust the court will 
refuse it, and will order on the trial. 

Colden. I do not see the difference in point 
of time as a matter of much importance. 
Whether the court decide on the one motion 
or the other first or last would be of little con- 
sequence. If the court order on the trial, 
then we shall renew our motion, and the court 
will certainly hear our application, and de- 
cide upon it before they allow the trial to 
proceed. 

Pierpont Edwards wished to be admitted to 
say a word in explanation. This prosecution 
must be at some time brought to trial, and 
why not now, after the delay already granted 
by the court? Certainly the defendant's coun- 
sel will not press a further delay, unless they 
show some good~reason and legal grounds for 
what they ask. They say, that the witnesses 
subpoenaed by the defendant do not appear. 
Well, is this a ground of delay? Will they 
be in a better condition if their witnesses are 
attached and brought here to answer for a 
contempt of the process of this court? No 
such a thing. The attachment they solicit 
does not go to them testifieando to bring them 
in to give testimony, but merely to receive 
punishment for an alleged contempt. The on- 
ly motion they can make is to put off the 
trial for some sufficient and legal cause; if 
they make that point, we are prepared to 
meet them; but surely the court will not put 
off the cause, in order to wait the return of an 
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attachment, to be issued against Mr. Madison 
and other gentlemen, who have been men- 
tioned. 

Hoffman. If the question is to take this 
shape, I am ready to meet it; but at present 
we hope the court will, at any rate, grant us 
a short delay for the absent witnesses to come 
in. It is the usual practice of the court, when 
the witnesses do not appear instanter, to post- 
pone the trial for a day or more. This is 
what I should request, as it is probable that 
two of the witnesses maj T reach this city to- 
morrow. Far be it from me, to postpone this 
trial to a distant day: my only and sincere 
wish is, that it may come to issue before this 
court rises; but we anxiously hope that the 
court, from motives of justice and constitu- 
tional right, will grant us the compulsory pro- 
cess to bring in our witnesses, in the manner 
already requested. We do not dispute on 
matter of form. When our witnesses are here, 
the court will command their testimony, and 
it is with the court to enforce their attend- 
ance; but we shall certainly object to the 
trial proceeding at this moment. 

Sanford. Do you mean to postpone the 
trial on account of the absence of the wit- 
nesses? If so, it might be cause of eternal 
delay. 

Hoffman. Not so, I understand that two of 
the witnesses now absent will be here tomor- 
row, and mention it as a sufficient reason for a 
day's postponement. But I do not mean to 
commit myself on the question, whether we 
are bound to proceed to trial in the absence 
of our witnesses, when we can show we have 
used due diligence. When that question is 
raised, I shall be willing to meet it, and if the 
witness should now come into court, I would 
cheerfully and confidently go to trial. 

Pierpont Edwards. The district attorney 
would repel with disdain the idea of sheltering 
himself under forms. No, please your honors, 
he has with great liberality met the opposite 
counsel, and I feel myself impressed with its 
propriety. The objection to the mode of pro- 
ceeding, on the part of the defendant, is found- 
ed in great solidity; but it is not proper, at 
this stage of the business, to disclose to our 
antagonists the grounds of our opinions. 
When the proceedings take their proper shape, 
w T e shall have no objection to indulge them in 
any proper information; till then they will 
not be answered on irrelevant matter; at 
present they ought to confine themselves to a 
motion for postponement, if postponement is 
their object. When that is decided by the 
court, we will proceed with them to discuss 
the motion for an attachment against the sec- 
retary of state, and other officers of the execu- 
tive government of the Union. 

PATERSON, Circuit Justice, informed the 
bar, that the court had received a letter from 
Messrs. Madison, Dearborne and R. Smith, 
informing that they would not be able to at- 
tend. The letter was in these w T ords: "To 
the Honorable the Judges of the Circuit Court 
of the District of New York: We have been 



summoned to appear, on the 14th day of this 
month, before a special circuit court of the 
United States for the district of New York, to 
testify on the part of William S. Smith and 
Samuel G. Ogden, severally, in certain issues 
of traverse between the United States and the 
said William S. Smith and Samuel G. Ogden. 
Sensible of all the attention due to the writs 
of subpoena issued in these cases, it is with 
regret we have to state to the court, that the 
president of the United States, taking into 
view the state of our public affairs, has spe- 
cially signified to us that our official duties 
cannot, consistently therewith, be at this junc- 
ture dispensed with. The court, we trust, will 
be pleased to accept this as a satisfactory ex- 
planation of our failure to give the personal 
attendance required. And as it must be uncer- 
tain whether, at any subsequent period, the 
absence of heads of departments, at such a 
distance from the scene of their official duties, 
may not equally happen to interfere with 
them, we respectfully submit, whether the 
objects of the parties in this case may not be 
reconciled with public considerations by a 
commission issued, with the consent of their 
counsel and that of the district attorney of 
the United States, for the purpose of taking, 
in that mode, our respective testimonies. We 
have the honor to be, with the greatest re- ^ 
spect, your most obedient servants. James 
Madison. H. Dearborne. R. Smith. City of 
Washington, 8th of July, 1806." 

THE COURT also mentioned that they had 
also received a letter from Mr. Jacob Wag- 
ner, and one from Mr. William Thornton, 
which stated that they eould not attend. 
That the letter from Mr. Wagner covered 
copies of a correspondence between him and 
Mr. Colden. by which it appeared that Mr. 
Wagner had offered to give his deposition in 
writing, if it could be taken by consent on 
interrogatories. 

Colden acknowledged that he had received 
letters from the above mentioned gentleman; 
and said that these letters had been submit- 
ted to the counsel concerned for the defend- 
ant, who have agreed in opinion, that they 
could not, consistently with the interest of 
their client, dispense with the attendance of 
these witnesses, or consent to receive their 
testimony in the way it had been offered. 
Nor did he think it possible that the court 
would suffer either the letter which had been 
read from Mr. Madison and others, or those 
referred to by the court, to have any influ- 
ence in the decision of the question then be- 
fore them. The letter from the heads of de- 
partments, written by order of the presi- 
dent, was an attempt of the executive to in- 
terfere with the judiciary, which no doubt 
the court would indignantly repel. 

PATERSON, Circuit Justice. The court 
mentioned these letters, to show that the 
gentlemen who had signed them would not 
be here upon the subpoenas, and were par- 
ticularly called forth by what had fallen 
from one of the defendant's counsel, that two 
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of the witnesses would probably be here to- 
morrow. 

TALLMADGE, District Judge. Those let- 
ters are not to determine how the court shall 
act; their decisions must be formed upon 
other ground. They were mentioned, as I 
conceive, with the view of convincing the 
counsel that none of the gentlemen who have 
signed them will be here tomorrow. 

PATERSON, Circuit Justice, said that was 
the idea he meant to express. 

Colden. Our application to the court for 
an attachment, the district attorney says, is 
superseded by his motion to bring on the 
trial. I do not mean to enter on an argu- 
ment on this point; but let me inform him 
that he misconceives us in this particular. 
"We apply for the attachments not merely to 
bring in the witnesses to answer for their 
contempt, but that they may be brought here 
to testify. "We have no partiality for this or 
that process, nor care whether the process 
the court grants to us be called an attach- 
ment or any thing else, so that it be that 
compulsory process which the constitution 
and laws give us a right to demand. 

Sanford. The court will please to dispose 
of the questions as to a day's delay for the 
witnesses, whose attendance is expected to- 
morrow; but, as to the question of attach- 
ment, it is altogether different. We have 
moved to bring on the trial; to defeat this 
motion, the defendant must show that the 
absent witnesses are material for his de- 
fence in the present cause; and I would ask 
how can he possibly show this when the gen- 
tlemen, whose testimony is required, were 
all at Washington when the military expedi- 
tion was set on foot, and preparing at New 
York? What possible knowledge of their 
own could they have of those transactions at 
the distance of 250 miles? No affidavit in 
common form, stating the materiality of the 
witnesses, can be admitted; they mus't show 
the special grounds on which their testimony 
can operate for the defendant; and when 
this shall be done, the court will judge 
whether the special matter which o may be 
disclosed constitutes a sufficient reason for 
postponing the trial. 

Pierpont Edwards concurred in the posi- 
tion of the district attorney, and required of 
the defendant to show the special ground 
for the application, wherein the testimony 
of the absent gentleman was material to his 
defence. 

Colden. That is not the law, as we have 
hitherto understood it. If we are obliged 
to offer an affidavit, we conceive it to be 
sufficient, in the first instance, to declare 
generally, that the witnesses are material, 
without specifying the particular points to 
which they are to testify, and that without 
them our client cannot safely proceed to 
trial. 

PATERSON, Circuit Justice. You must 
offer an affidavit, and must show in what 
respect the witnesses are material. The 



facts charged in the indictment took place, 
and are laid, in New York; the witnesses 
are admitted to have been during that period 
at Washington. The presumption is, there- 
fore, that they cannot be material, and this 
presumption must be removed by affidavit. 

Colden, after a short silence, during which 
the counsel on both sides had conferred to- 
gether, addressed the court. The counsel 
have agreed among themselves that the 
cause shall go off till to-morrow. To which 
the counsel for the prosecution having sig- 
nified their assent, Colden then said, the 
trial being disposed of for the present, I now 
move on the documents which have been 
read, that an attachment be issued against 
Mr. Madison. 

Sanford. We have by no means waived 
the priority of our motion that the trial may 
proceed, by consenting to postpone the cause 
till to-morrow. When the court shall have 
decided that, the motion for an attachment 
is in order, and we shall be ready to argue 
it; but the court will not permit our first 
question to be superseded by the deference 
we have paid to their request 

Washington Morton said the counsel for 
the defendant had no objection to this ques- 
tion also going off till to-morrow, and then 
arguing them together. 

Colden: If the court would grant us the 
attachment to-day, it would be a gain of so 
much time, as the trial is postponed till to- 
morrow. 

TALLMADGE, District Judge. The ques- 
tions of bringing on the trial, and of the at- 
tachment, are certainly distinct, but setting 
the first aside for the moment does not au- 
thorize the other to assume its place. You 
cannot have your motion for the attachment 
argued before it is determined whether the 
trial shall now proceed. 

Colden. It has been agreed to postpone 
the trial; the district attorney's motion then 
being disposed of, nothing now interferes 
with our motion for the attachment. 

PATERSON, Circuit Justice. The conver- 
sation is extremely desultory, but go on in 
your own way. 

Colden. I am now ready to open the argu- 
ment at large, on the motion for an attachment, 
if the court will please to hear me. But if 
we now agree to postpone this argument #11 
to-morrow, as we have the preference now, 
we trust the court will grant it to us then, 
and hear us before the motion to bring on 
the trial is renewed. 

PATERSON, Circuit Justice. Certainly 
not. 

Harrison. Then I presume we are to give 
up the idea of arguing the motion for the 
attachment at present, as the trial is post- 
poned by accommodation. 

TALLMADGE, District Judge. The ac- 
commodation has been granted, for the pur- 
pose of giving time for the arrival of some 
absent witnesses; this throws the trial off 
for a day, but it cannot give to the defend- 
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Ant's counsel the privilege of having the sec- 
ond motion argued until the first is deter- 
mined; the first question still retains its 
priority. 

Pierpont Edwards. When the attachment 
is argued, we shall not take the ground of 
privilege for the executive officers of the gov- 
ernment. I know the district attorney would 
disdain to rest himself on such a pretest. 
We shall require of the defendant to show 
that they are material witnesses, by afBda- 
vit and proof; if they cannot make out this 
point, their application fails. We have suf- 
fered the trial to go off for to-day; perhaps 
the other motion ought likewise to be sus- 
pended, especially if the defendant has not 
prepared his affidavit on which the motion 
must be bottomed. 

Emmet. Have the court decided that the 
motion for the attachment should be heard 
in preference to the question which has been 
postponed till to-morrow? If they have not, 
I would ask permission to suggest one cir- 
cumstance why it should have the preced- 
ence. The right of the defendant to compul- 
sory process to bring in his witnesses, is not 
only guaranteed by the constitution and the 
laws, but springs from the necessity of the 
furtherance and due administration of jus- 
tice in all well regulated governments, and if 
we can obtain the attachment to-day it will 
■certainly expedite the trial. 

Pierpont Edwards, interrupting, said, the 
court, he presumed, intended to accommo- 
date the counsel on both sides, with the post- 
ponement of both questions till to-morrow. 

Sanford understood that the court had al- 
ready decided on that point, by declaring 
that the public prosecutor should not lose the 
precedence of his motion, to bring on the 
trial by the delay which has been accommo- 
dated, and he insisted upon the point of 
order. 

Emmet did not imagine the court had de- 
cided against hearing the argument in favor 
of the motion for an attachment He under- 
stood the trial was not to be brought on in- 
stanter, but certainly that was not to post- 
pone the right of the defendant, to have his 
motion allowed. 

(At this moment the grand jury came into 
court, and the foreman informing the court 
they had found no bills, and the district at- 
torney declaring he had nothing to lay be- 
fore them, they were discharged for the 
present.) 

Emmet consented to the accommodation 
on the condition that it do not operate to the 
injury of his client, and proposed to offer 
an affidavit, proving the absent witnesses 
to be material on the trial. He hoped it 
would be understood that the trial was to 
be put off from day to day, until the wit- 
nesses came in. 

PATERSON, Circuit Justice. The first mo- 
tion will have the priority in the decision, 
but if the counsel agree they may argue the 
latter proposition first. 



Sanford. We pray the decision of the 
court as to the mode of proceeding. 

PATERSON, Cireuit Justice. I am will- 
ing to hear the arguments on both points, 
and I do not care which is argued first, but 
I do not mean to decide either until both 
are gone through. 

TALLMADGE, District Judge. The first 
motion will have the first decision. 

PATERSON, Circuit Justice. You make 
all the difficulty out of a mere matter of 
form. If you argue the motion for an at- 
tachment to-day, no opinion will be given 
until the court have decided upon the motion 
for bringing on the trial. Let them go hand 
in hand, and the court will take care that 
neither party shall be caught or entangled 
in the net of form. 

It was then agreed by the counsel on both 
sides, that the two questions should be ar- 
gued together to-morrow. 

Adjourned, till ten o'clock to-morrow. 

Tuesday, July 15th, 1S06. 

Present PATERSON, Circuit Justice, and 
TALLMADGE, District Judge. 

Colden made a brief recapitulation of the 
course of proceedings of yesterday, and then 
offered the following affidavit of Wm. S. 
Smith, viz.: "New York, ss.: William S. 
Smith, the defendant in the above cause, 
being duly sworn, says that James Madison, 
of the city of Washington, Robert Smith, of 
the same place, Jacob Wagner, of the same 
place, and William Thornton, of the same 
place, are material witnesses for him the 
deponent, on the trial of this indictment, as 
this deponent is advised by his counsel, and 
verily believes to be true, and that he can- 
not safely proceed to trial of the said indict- 
ment without the testimony of the said 
James Madison, Robert Smith, Jacob Wag- 
ner, and William Thornton, and that they 
have been regularly subpoenaed to attend 
at this court, on the fourteenth day of July 
instant, to testify in behalf of this deponent, 
on the said trial, and have not appeared in 
the said, subpoenas, nor hath either of them 
appeared; and this deponent farther saith, 
that he hopes and expects to be able to prove 
by the testimony of the said witnesses that 
the expedition and enterprise to which the 
said indictment relates, was begun, prepared, 
and set on foot with the knowledge and ap- 
probation of the president of the United 
States, and with the knowledge and ap- 
probation of the secretary of state of the 
United States; and the deponent farther 
saith, that he hopes and expects to be able 
to prove by the testimony of the said wit- 
nesses, that if he had any concern in the 
said expedition and enterprise, it was with 
the approbation of the president of the 
United States, and the said secretary of 
state; and the deponent farther saith that he 
is informed and doth verily believe, and 
hopes, and expects to be able to prove by 
the testimony of the said witnesses, that 
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the prosecution against him for the said 
offences, charged in the said indictment, was 
commenced and prosecuted by order of the 
president of the United States; and the de- 
ponent farther saith, that he has heen in- 
formed, and doth verily believe, that the 
said James Madison and Robert Smith are 
prevented from attending by the orders or 
interpositions of the president of the United 
States; and farther this deponent saith not 
(Signed) W. S. Smith." 

Colden proceeded: The present application 
Is to put off. the cause on account of the 
absence of witnesses whose testimony the 
defendant alleges is material for his de- 
fense, and who have disobeyed the ordinary 
process of the court. In compliance with 
the intimation from the bench yesterday, the 
defendant has disclosed, by the affidavit 
which I have just read, the points to which 
he expects the witnesses who have been sum- 
moned will testify. If the court cannot or 
will not issue compulsory process to bring 
in the witnesses who are the objects of this 
application, then the cause will not be post- 
poned. Or if it appears to the court that 
the matter disclosed by the affidavit might 
not be given in evidence if the witnesses 
were now here, then we cannot expect that 
our motion will be successful. For it would 
be absurd to suppose that the court will 
postpone the trial on account of the absence 
of witnesses whom they cannot compel to 
appear; and of whose voluntary attendance 
there is too much reason to despair; or on 
account of the absence of witnesses who, if 
they were before the court, could not be 
heard on the trial. It is therefore my busi- 
ness to show that the court can issue com- 
pulsory process against those persons who 
have disregarded the subpcenas. And sec- 
ondly, that this process ought to issue, be- 
cause their testimony, as it is disclosed by 
the affidavit, would be material. If the wit- 
nesses who have been summoned, stand on 
the same level with their fellow citizens; if 
there be not something in their high offices 
to raise them above those laws which are 
above the rest of the community; then there 
can be no doubt but that they are subject 
to that provision of the constitution, which 
in its terms seems to pay no respect to offi- 
cial dignity or station; but, as it appears to 
me, gives the accused a right to demand 
compulsory process against any man whose 
testimony he may deem necessary to make 
his innocence appear. I shall not, however, 
enlarge on the powers of the court in or- 
dinary eases, to issue the process for which 
we now apply. I shall be content to repose 
on the articles of the constitution and the 
laws of the United States to which I re- 
ferred yesterday. I proceed to inquire 
whether Mr. Madison and the other heads 
of departments have offered a sufficient ex- 
cuse for their disobedience to the process of 
the court, by saying they are members of 
the executive government— whether these 
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dignified sounds elevate them above the con- 
stitution and laws. 

The general rule is that all persons are 
bound to give testimony. I have no book, 
from which to read this rule; but I think 
it is written by the finger of God on the 
heart of every man. True it is that the 
necessities of society have introduced one ex- 
ception, and but one: and that is where a 
person in the capacity of counsellor or at- 
torney, represents another. This exception 
is most strictly confined to this relationship. 
No obligations of secrecy or confidence how- 
ever sacred; no connections of blood or ties 
of friendship can interpose in the adminis- 
tration of justice. If they could, a Russel 
would not have perished by the hands of 
the executioner, or England have been in- 
delibly stained with the blood of a Sidney. 
In the Case of the Duchess of Kingston, 11 
State Tr. 246, for bigamy, Sir Csesar Haw- 
kins was called to prove that he had deliv- 
ered the duchess of a child. He attempted 
to excuse himself from giving testimony on 
the ground of professional confidence; but 
the court wrung from him his secret. And 
in the same case lord Barrington in vain 
implored to be excused from giving testi- 
mony against the accused, as all he knew 
had been imparted to him in the confidence 
of friendship. A Roman Catholic priest has 
been compelled to disclose the communica- 
tions of his penitent in his religious capacity 
of confessor. 2 Atk. 524. I do not expect 
to hear. the counsel for the prosecution con- 
tend, after this, that any obligations of confi- 
dence interpose to shield the defaulting wit- 
nesses from the process which in the name 
of the constitution we demand. Nor will 1 
suppose that the learned counsel who are op- 
posed to us mean to say that ttiere is any- 
thing in the official dignity with which the 
witnesses are clothed which saves them from 
the operation of the laws. The peers of 
England have not thought that their titles- 
or stations afforded them any such exemp- 
tion. And even the king of that country, 
who claims his title by divine right, has 
yielded to the obvious moral obligation of 
giving his testimony when the administra- 
tion of justice rendered it necessary. 1 Salk. 
278; 2 Hawk. P. 0. 152; Hob. 213. Indeed, 
if it were necessary to produce authorities 
on this point, we might go very far back, 
and show that the kings of Judea have wit- 
nessed and been witnessed against. Salk. 
(Wilk. Ed.) 1521, 1526. 

But it may be said that there are certain 
political motives which should induce the 
court to excuse the secretary of state and 
other heads of departments from giving tes- 
timony. That were they to be examined as 
witnesses they might disclose state secretsl 
If I were to admit that there are certain se- 
crets between the president and his secre- 
taries which they would not wish to disclose, 
(and I have no doubt there are many such), 
or which ought not to be disclosed, still the 
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witnesses who have been duly summoned 
owe obedience to the process of the court; 
they must appear and be sworn, and when 
on their oaths, they may avail themselves of 
this excuse if questions are put to them 
which they ought not to answer. But the 
court must judge, and not the witnesses, 
whether they shall or shall not answer. 
Much less shall the witnesses be allowed to 
determine for themselves whether they will 
be obedient to a mandate of the judicial au- 
thority. Such was the determination of the 
supreme court of the United States in the 
case of Marbury v. Madison, 1 Craneh [5 U. 
S.] 137. But the dreadful inconvenience to 
the gentlemen themselves, and the injury to 
our national affairs, that may result from 
the court's exercising a power to call on our 
great men as witnesses, has been suggested. 
In the case I have mentioned of Marbury v. 
Madison, Mr. Lincoln took precisely these 
grounds. Yet in that case the court would 
not grant him a moment's time to consider 
whether he would or would not be sworn, al- 
though they had no objection that he should 
have time to consider what he would or 
ought to answer. 

Before I quit this point, I will pray leave 
to refer the court to one other case which 
has occurred ip our own courts. I mean the 
case of U. S. v. Cooper [Case No. 14,861]. 
And although I should be sorry to find that 
case received as law in all its points, be- 
cause I think there are in it some determina- 
tions against the defendant too severe and 
rigorous, yet it will show that the question 
under consideration is not a novel one. Mr. 
Cooper calls as witnesses several members 
of the national legislature and officers of the 
executive government. Judge Chase permits 
subpcenas to issue against them. Judge 
Peters indeed objects to members of the leg- 
islature being subpoenaed, on account of a 
supposed privilege attached to them as mem- 
bers of the congress then in session, and 
therefore he thought the process could not 
be enforced, and that the court ought not to 
issue a process to which they could not com- 
pel obedience. But an objection on account 
of official station or dignity, or on account of 
executive confidence, is not even thought of. 
Such extraordinary objections are reserved 
for this very extraordinary prosecution. In 
the event, Mr. Cooper's witnesses appeared 
in court and offered to be examined. 

If, however, the exemption in the present 
case should be supposed to extend to the 
heads of departments, I presume it will not 
be contended that it extends likewise to 
Messrs. Thornton and Wagner, who are ad- 
mitted to be only cleiks in the offices. If 
one clerk is entitled to this privilege, so is 
every other on the ground of being an ex- 
ecutive agent. Suppose a case of treason or 
murder Would the court admit of such an 
apology for refusing to the person indicted 
compulsory process? It is monstrous to sup- 
pose that they would. Why, then, should it 



be refused to us in the present case; is the 
punishment to which the defendant is ob- 
noxious of so trifling a nature, as to render 
his conviction or acquittal a matter of indif- 
ference? No, sir; the defendant is exposed 
to punishment extremely severe; he is sub- 
jected to a penalty of great amount, and to 
imprisonment in the common bridewell, among 
the vilest felons who are separated from the 
community. Shall he be exposed to all this, 
deprived of that shield which will cover him 
from this ungenerous attack? For the tes- 
timony we have sought, and which the court 
can furnish, will be to us that shield of de- 
fence. Will it be admitted as an excuse, 
that the gentlemen cannot attend at this 
time, because the affairs of the nation rest 
upon their shoulders? But it is intimated in 
their letter that their official employments 
will always interfere whenever the defend- 
ant may require them as witnesses. In that 
case we cannot issue an attachment either 
now or hereafter. Yet it is no uncommon 
thing to find these gentlemen absenting 
themselves from the seat of government for 
months at a time, for their own pleasure or 
business. It is hard indeed that they can- 
not devote a few days to the fate of a fellow 
citizen. I humbly hope that I have satisfied 
the court that they have power to issue the 
process we pray for, and that no sufficient 
excuse has been or can be offered for dis- 
obeying the subpcenas, and that therefore 
the attachment ought to be granted; if not 
for the purpose of bringing in the witnesses 
to testify, which is now our object, at least 
I think the court will be of opinion that they 
ought to compel the witnesses to appear and 
answer the contempt. 

I now proceed to inquire whether the tes- 
timony which we expect to obtain from 
these witnesses may not be given in evi- 
dence, when the defendant is on his trial. 
And here we may say it may be given in ev- 
idence either in mitigation of the punish- 
ment, or as a justification. If not as a justi- 
fication, certainly we shall be allowed to of- 
fer it in mitigation; and the proper time to 
offer it in mitigation is on the trial. There 
is no doubt but that circumstances in miti- 
gation may be offered to the court after the 
verdict. If a defendent is so fortunate as 
to be able to obtain such testimony after he 
has been pa-onouneed guilty by the jury, the 
court will undoubtedly listen to it. But the 
laws do not put it in the power of a defend- 
ant to compel a witness to appear and tes- 
tify in his behalf, unless it be on the trial of 
the issue. It is as much the right of" the 
accused to lay before the court testimony 
which may tend to lighten his punishment, 
as it is to offer testimony that will entirely 
exculpate him. Is it not as unjust and un- 
reasonable that a defendant should be sub- 
ject to three years' imprisonment when he 
can show that he ought not to suffer three 
days' confinement, as it is that he should be 
convicted when he is not guilty? If, there- 
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fore, there is no other mode of obtaining the 
mitigatory testimony but by the witness ap- 
pearing upon the trial, the court will oblige 
him then to appear. Let us ask, has the 
law provided any means by which* the de- 
fendant can compel a witness to give an ex- 
tra judicial deposition in any criminal case; 
or is there any process by which the defend- 
ant can compel a witness to appear in court 
after the trial? We answer with confidence 
that there is none. . Such a thing has never 
been heard of, and the counsel for the prose- 
cution, we are certain, cannot point out to 
us any means by which we may oblige a 
witness to give the testimony we expect, if 
the court should say they would hear it after 
the trial. It is true, indeed, where witnesses 
have voluntarily made affidavits of this na- 
ture, the courts have received them after the 
issue has been decided. But can a matter of 
this importance to the accused depend on 
the mere will and pleasure of another? 
Every notion of justice is opposed to such an 
idea. And if there be no certain mode of 
obtaining this testimony but by examina- 
tion of the witness on the trial, the eourt 
will oblige him to appear. We are, how- 
ever, not without authority on this subject 
In the Case of the Earl of Anglesea, indict- 
ed for a misdemeanor, reported in 9 State Tr. 
305, it was expressly decided that circum- 
stances in aggravation of the defendant's 
offence might be given in evidence on the 
trial. Now if circumstances in aggravation 
may be offered on the trial of the issue, a 
fortiori, it must be lawful to give in evidence 
circumstances of mitigation. ■ For, as it is 
better that a guilty person should escape 
punishment rather than that an innocent one 
should suffer unmeritedly, so it is better 
that a guilty defendant should escape with 
too light a punishment rather than that he 
should suffer more than he deserves. This 
case of the Earl of Anglesea is a very strong 
one in our favor. The point now before the 
court was there debated, and received a de- 
cision which supports the principles for 
which we now contend. So in many in- 
stances have the courts allowed a defend- 
ant to give evidence of character, where the 
character of the defendant could have noth- 
ing to do with his guilt or innocence: McNal. 
Ev. 320, 323, etc. But we may appeal to 
universal practice on this subject Is there 
a lawyer who hears me that will say he ever 
knew testimony of this kind refused by a 
court on a trial? And is it not admitted 
every day? I hope, therefore, the court will 
say that although we may only offer this tes- 
timony in mitigation, yet the witnesses must 
be compelled to come here, and give us the 
benefit of it. 

We, however, go farther, and offer this tes- 
timony not merely as mitigatory, but as rele- 
vant to the issue, and as a complete justifica- 
tion of the acts with which the defendant is 
charged. We say by the affidavit that the 
witnesses will prove that what the defendant 



did he did with the knowledge, consent and 
approbation of the president of the United 
States; and if they do prove this, the defend- 
ant must be acquitted. Let us suppose that 
we could prove that the acts charged against 
the defendant were done by the express order 
of the president of the United States; would 
not such an order be a complete justification? 
That the president might have authority to 
give such an order cannot- be questioned. 
Congress have the power of declaring war; 
and when that is done, the president is to act 
under it, and may authorize any military or 
hostile measure against the enemy. If it be 
said that there was no declaration by con- 
gress, it is sufficient for us to answer that 
there might have been. The constitution 
does not require that a declaration of war 
should be made public; it would be absurd to 
suppose that it did, and thereby the execu- 
tive of this country was to be deprived of all 
chance of taking an enemy by surprise, or of 
the advantage of secret measures of defence 
or offence. It is well known, that at the time 
General Meranda's expedition was set on 
foot congress was sitting with closed doors, 
and might have, nay, it was universally be- 
lieved they had, declared war against Spain. 
If they had done so, the president would have 
had constitutional authority to sanction the 
acts for which the defendant is now to an- 
swer; and will it be said that the individual 
acting under the order or sanction of the 
chief magistrate of the country, who might 
have had authority to give that sanction, 
shall be answerable criminally for what he 
has done pursuant to that order? Must he 
inquire whether the chief magistrate was or 
was not authorized to give the order, and 
must the defendant be punished if it turns 
out that the president has acted illegally? 
No; it would be an oppressive and tyrannical 
doctrine to say the defendant may be char- 
ged with a crime under such circumstances. 
The defendant had only to inquire whether 
the president gave him an order which might 
be within the scope and limits of his constitu- 
tional functions, and if it was so, the de- 
fendant cannot be punished for his obedience. 
I will not take up the time of the court longer 
on this part of the subject, or detain it with 
any argument to show that when we have 
proved that the defendant acted with the 
knowledge, consent, and approbation of the 
president of the United States, it must be 
equivalent to proving that he acted under an 
express order. 

But let us suppose that the testimony we 
offer would not make out a justification ac- 
cording to the strict legal acceptation of that 
term; still we say it would form such an ex- 
cuse for the defendant as would entitle him 
to a verdict of acquittal.' If the defendant can 
satisfy the jury by the testimony of the wit- 
nesses whom he now calls, that he had no in- 
tention to disobey the laws, but on the con- 
trary that he thought, and had reason to 
think, that his conduct was sanctioned by 
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their authority; and that he would merit the 
approbation of his government, and the ap- 
plause of his countrymen, he will not, he 
ought not, to he convicted. Where there is 
no intent to do wrong, there can be no crime. 
This is a principle not derived to us from 
tradition or record; it is in the heart of every 
man, is imbibed with our reason, and cannot 
be obliterated while a sense of justice, or 
knowledge of right and wrong is retained. 

I expect to hear it said", that if this prin- 
ciple be applicable to all cases, then an ig- 
norance of the law will always be an excuse 
for an offence. Sir, I say it will be so when- 
ever a defendant may have it in his power 
clearly to demonstrate that he was ignorant. 
As if a law should this day be passed at 
"Washington against the exportation of arms, 
and a person to-morrow, before he could pos- 
sibly have knowledge of the existence of such 
a law, should make a shipment contrary to 
the prohibition. I say no jury on earth would 
convict a defendant under such circumstan- 
ces. No court on earth would tell a jury, that 
in such a case, they ought to convict. But as 
it may, in many cases, be impossible to prove 
on a defendant a knowledge of the law, he 
is very wisely charged with it. In the first in- 
stance, it is always to be presumed that every 
citizen is acquainted with the laws of his 
country, and that presumption must stand 
against him till it is destroyed by decisive and 
irrefragable proofs. And so it is also with 
respect to the intent. If an offence is com- 
mitted against the laws, it is to be presumed 
that there was an intent to offend until the 
contrary appear. But when that does appear, 
the presumption is destroyed, and the accused 
is exculpated. The testimony we would offer 
may then be heard if only for this purpose, 
if only to take away that presumption of 
criminal intent, which the law very wisely 
and necessarily raises against the defend- 
ant. 

But whether this testimony may be a jus- 
tification or excuse, it ought to be submitted 
to the jury. They are the judges of the law, 
and the fact. And all the facts ought to be 
brought before them, that they may apply 
the law. I do not mean by this that a party 
is to be at liberty to offer any sort of testi- 
mony that he may please, but he has an un- 
questionable right to submit to the jury every 
fact that has any relation to the crime with 
which he is charged. 

There is another ground, also, on which the 
jury ought to be permitted to hear this testi- 
mony. It has become a practice for jurors to 
recommend a convict to the mercy of the 
court where they think he deserves it. This 
practice' is sanctioned by so many instances, 
and by such a length of time, that it may now 
be considered as a right; and if it be so, then 
certainly the jury ought to have every cir- 
cumstance before them, which will assist 
them to determine whether they will recom- 
mend or not. It may be proper, in order that 
the court may see the full applicability of the 



testimony we expect from the witnesses who 
have been subpoenaed, that I should mention 
the other testimony that we expect to offer in 
connection with it. We shall show from the* 
journals of congress when their secret ses- 
sion began, and how long it continued. We 
shall prove that it was universally believed 
that congress had secretly passed an act for 
going to war with Spain. We shall read the 
president's message at the opening of the last 
congress, and a variety of documents com- 
municated by him, on the sixth of December. 
And we shall then, from proving the notorie- 
ty of the preparation for General Meranda's- 
expedition as well here as at Washington, 
and by a variety of other circumstantial tes- 
timony, bring home to the president the 
knowledge we impute to him. 

Thus, may it please the court, I have en- 
deavored to establish the power of the court 
to issue the process for which we ask, and 
to show that the gentlemen who have been 
subpoenaed, are not exempt from the process 
on account of their official dignity, or ex- 
cused from obeying the subpoenas, on the 
ground of their being confidential executive 
agents. I have attempted to show that the 
testimony which these witnesses would af- 
ford us would be material either in mitiga- 
tion or exculpation, and that in either case it 
must be given in evidence on the trial. I too 
plainly perceive how much I have left un- 
done. But it is my province only to open this 
argument. I am happy that I am to be fol- 
lowed by counsel who will not fail to supply 
my omissions. 

Hoffman. If- 1 am not precluded by the in- 
timation of the court yesterday, that it was- 
necessary to disclose, by affidavit, the facts 
intended to be established by the absent wit- 
nesses, I solicit permission to submit some 
remarks, tending to show that the general 
affidavit ought to be received as sufficient for 
the postponement of the trial. With all pos- 
sible respect, I suggest, that the defendant's 
counsel were not heard on this question, and 
I hope I may consider the intimation not as 
a fixed or deliberate opinion of the court. 

PATERSON, Circuit Justice. You are too- 
late, the question is already decided. 

Hoffman. I proceed then to add to the 
opening argument, and shall limit my ob- 
servations chiefly to the materiality of the 
testimony; for as it respects the right to an 
attachment, the principles on which we rely 
have been fully and ably stated. I, however, 
beg leave to read an additional authority, in 
support of the general scope of the argument 
used by my associate counsel. In 1 M'Nal. 
Ev. 255, it is decided, "that the claim of 
exemption from giving evidence, is scru- 
tinized with a jealous eye, and the person 
relying on it, must establish his right by 
showing a positive law, or express author- 
ity." The master of the rolls, Sir Michael 
Smith adds: "It was the undoubted legal 
constitutional right of every subject of the 
realm, who has a cause depending, to call 
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upon a fellow subject to testify what he 
may know of the matters in issue." And 
every man is bound to make the discovery, 
unless specially exempted and protected by 
law. The general proposition, which I shall 
endeavor to maintain, is, that the testimony 
of Mr. Madison and the other witnesses 
named in the affidavit, is material to Col. 
Smith in his defenee of the present prosecu- 
tion. It is material, as matter of excuse or 
justification; but if not strictly as matter of 
justification, then as evidence to inform the 
judgment of the court, in the exercise of its 
discretion, in inflieting the punishment. Be- 
fore I enlarge on these points, I remark, 
that it is sufficient for our purpose, to suppose 
a state of things between this country and 
Spain, where the assent and approbation of 
the executive of the United States, would 
justify the expedition charged in the indict- 
menc; for if there can be such a case, the 
advice of the counsel, as stated in the affi- 
davit, must be presumed to apply thereto; 
unless, therefore, it shall appear negatively 
to the court, that the prosecution or defence 
can assume no shape, where the testimony 
required will be important, they will not re- 
fuse to postpone the trial It certainly is 
not necessary for the defendant to disclose 
by affidavit, the precise use intended to be 
made of the evidence. We are not bound to 
unfold our entire defence to the 'public pros- 
ecutor; we are only bound to lay enough be- 
fore the court, from which the importance 
of the testimony may be inferred. 

The offence charged in the indictment, is 
for beginning and setting on foot, preparing 
and providing the means for a military ex- 
pedition against a nation with whom the 
United States are at peace. And it may be 
asked, ean the United States be in a state 
of war with a foreign nation, until congress 
shall have formally declared war? Congress 
have alone the constitutional right to elect 
to go to war; but in case of an actual war 
declared or waged by a foreign power, there 
is no option, war does already exist; a de- 
fensive war, without the agency of congress; 
a war de facto, and which would take the 
case out of the statute. Put the case of 
actual war commenced by Spain, against the 
United States, when war has not been de- 
clared by congress, would it not be permitted 
to the president, to call out the military 
forces of the Union, to repel the aggression? 
Certainly it would. An attack may be made 
here at the city of New York; may not the 
president commence and execute offensive 
operations, to draw off the enemy from this 
port, and put them on their defenee in Flor- 
ida, or any other part of the Spanish do- 
minions? Offensive war once begun, the 
nation attacked succeeds to all the rights of 
legitimate warfare. It may merely resist 
its enemy, or it may repel its aggressions by 
a stroke at the head, the heart, or the ex- 
tremities. All are equally justifiable. Sup- 
pose, in the progress of this cause, we should 
27FED.OAS.— 76 



be able to verify the language of the presi- 
dent in his message on the subject of a war 
with Spain, when he speaks of force being to 
be met by force; and that we should show 
the conflict had already commenced, in which 
we were trying "who could do the other 
most harm"; would not this be actual war? 
I ask, whether a war has not existed be- 
tween this country and other nations, with- 
out a declaration of war by congress? 
Whether it did not exist against Tripoli and 
other African states, without such a declara- 
tion? Do I mistake the fact when I say, 
that an expedition was fitted out against 
Tripoli? And will it be denied, that we 
were then in a state of actual war? Yet 
congress had declared no war.* Was the 
president of the United States justifiable for 
this act of hostility, commenced without the 
authority of congress? Certainly he was. It 
can never be denied to the executive to resist 
an attack. He is constitutionally bound to 
defend the United States against all foreign 
attacks, as well as domestic insurrections, 
and in the way best calculated in his judg- 
ment to insure success. A law was after- 
wards passed by congress [2 Stat 129], pro- 
viding the ways and means of carrying on 
the war, then existing, and so existing; and 
let it be remarked, continuing to exist, with- 
out any positive or formal declaration by 
congress. If war then can exist between the 
United States and a foreign nation without 
a declaration of war by congress, it belongs 
to the executive of the Union to ascertain 
the fact, and to declare the condition of the 
nation,— to say if actual war exists or not. 
The constitution delegates to the executive 
the power to protect and preserve the peace 
of the United States,— to communicate with 
foreign nations; and he is the constitutional 
organ through which the people derive their 
knowledge of our political relations with for- 
eign powers. 

Mr. Hoffman then urged, that the assent 
and approbation of the president of the 
United States to the expedition charged in 
the indictment was strong evidence that 
Spain was not at peace with the United 
States; as it was not to be presumed, that the 
president would have violated his trust by 
authorizing the expedition. At any rate, 
that he was in the execution of a right con- 
stitutionally vested in him,— that he alone 
was responsible; and the individual who 
acted in conformity to his permission, had 
committed no offence. 

(These topics were again argued by Mr. 
H. in his address to the jury; the reporter, 
therefore, omits to insert them in this part 
of the trial.) 

Mr. Hoffman then proceeded to the second 
branch of his argument. 

Waiving all farther discussion on the first 
point, I shall endeavor to fortify the argu- 
ment, that the defendant is entitled to have 
the witnesses examined, and to submit his 
whole case to the court and jury, for the pur- 
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pose of mitigating the punishment. The con- 
stitution of the United States secures to the 
accused the right to hare compulsory process 
for his witnesses. This privilege is hardly 
worth the enjoyment, if it is to be confined 
to the ease of a complete acquittal of the 
charges in an indictment. Col. Smith may 
be technically guilty, and yet his offence of 
so small a grade, as hardly to merit more 
than a nominal punishment. It is conceded, 
that after the trial, this court has no power 
to enforce the attendance of the witnesses, 
and the constitution does not extend its 
benevolent provisions to my client, unless he 
is permitted on the trial to prove the ex- 
tent and nature of his offence. The correct 
principle is laid down . in McXally's Evi- 
dence, already cited, "that wherever the pun- 
ishment is discretionary, the testimony is to 
be received, although it only applies for the 
purposes of mitigation." I think I may, 
without fear of contradiction, assert that 
there is no authority to the contrary; and I 
speak with confidence that such has been the 
practice in the courts of this state. While I 
had the honor of holding the office of attor- 
ney-general, the objection was never made; 
and I understand, that the practice of my 
predecessors always corresponded with my 
own. 

Let us examine the question upon the 
strength of authority. Besides the case al- 
ready mentioned from McNally, there has 
been read to the court the Case of the Earl 
of Anglesea; to which, I presume, will be 
opposed the Case of the Chevalier D'Eon, in 
3 Burrows, 1513. The case is shortly thus: 
An information was filed against the Che- 
valier D'Eon for a libel on the Count De 
Geurchy. M. D'Eon moved to postpone the 
trial on account of the absence of material 
witnesses. It appeared that the, witnesses 
resided in France, and were there at the 
time of printing and publishing the libel, 
and that they were in the service of the 
crown of France; and that there was no 
probability of their being sent over, or even 
permitted to come over, to give evidence on 
behalf of D'Eon. It is to be observed, that 
their attendance could be never be enforced, 
nor could they be compelled to give evidence 
in any stage of the prosecution. Their at- 
tendance and tkeir evidence would be alto- 
gether voluntary, and no possible injustice 
could be done to the defendant by refusing 
to postpone the trial; for it would be use- 
less to delay it in expectation of obtaining 
the testimony. Lord Mansfield proceeds to 
say: "If their knowledge relates to any cir- 
cumstance that may serve to mitigate the 
punishment, in case the defendant should be 
convicted, that sort of evidence will not come 
too late after conviction of the offence, and 
may be laid before the court by affidavits." 
Lord Mansfield by no means decides, that the 
evidence could not be received on the trial. 
He only says, it will not come too late after 
conviction. The Chevalier D'Eon was not 



deprived of any benefit by the course adopt- 
ed by the court on that occasion, for as they 
could not aid him by any process that could 
be awarded, they leave him in the same sit- 
uation as if the trial was not postponed, — 
to his ability to obtain voluntary affidavits. 
Not so here; this court can enforce the at- 
tendance of the witnesses at the trial, and 
at no other time. If the testimony is not 
then received, the defendant must forego it; 
for after trial no compulsory process can is- 
sue; and strange as it may seem, the defend- 
ant has a right secured to him by the con- 
stitution, which he cannot enjoy, if the court 
refuses to interpose its authority, and com- 
pel the attendance of the witnesses at the 
trial. The Case of D'Eon, therefore, fairly 
considered, is in principle with us. 

The question appears to be reduced to the 
single point: The testimony we seek is ma- 
terial to the defendant in this cause. The 
court can now give him the benefit of it; if 
they do not, he may be presented for pun- 
ishment as an offender whose guilt is of the 
deepest dye. And is it not material to the 
cause of the defendant, that the extent of his 
offence should be known? Is it not material 
to his personal liberty, to his interest and 
his character, that the punishment should 
bear a just proportion to the offence? The 
discretion granted to the court by the stat 
ute is useless, if the defendant is deprived of 
the means of showing- circumstances evin- 
cive of his innocent intentions, and justly 
demanding the utmost lenity of the court. 
This subject is before- the court in a way ex- 
tremely inauspicious to the honor of the gov- 
ernment of the United States; the president 
of the United States approving the act which 
he now seeks to punish. His approbation 
no doubt proceeded from honorable motives, 
—from enlarged views of the true policy and 
dignity of our country. It deserves praise. 
But if he did order this prosecution, it is nor 
for me to justify or excuse the perfidy. Let 
it, too, be remembered, that in the Case of 
D'Eon. Lord Mansfield says: "If the wit- 
nesses had been sent away by the person on 
whose account the prosecution is carried on, 
that indeed would have been a sufficient 
ground for putting off the trial until they 
could be had. But here," says his lordship, 
"is no pretence for such an insinuation." Are 
we not expressly within this principle? The 
president of the United States ordering the 
prosecution, and the president of the United 
States restraining the witnesses from attend- 
ing. 

To conclude: The justice of our present 
application must be evident, and unless 
there exists some stubborn and unbending 
rule of law to the contrary, I indulge a 
strong hope, that the court will postpone the 
trial, compel obedience to its process, and 
thereby become possessed of the whole 
truth. If so, my client has no dread of pun- 
ishment: It may be nominal; it cannot be 
severe. 
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PATERSON, Circuit Justice, expressed 
some regret that it was not in the power of 
the parties to carry the present motion up to 
the supreme court for its opinion, which 
could only be done in consequence of a dif- 
ference in opinion between the two judges 
sitting in the circuit court as expressly de- 
clared by the law. 

Mr. Sanford read an affidavit, as follows: 
"District of New York, to wit: Nathan San- 
ford, being duly sworn, deposes and says, 
that the offences laid in the indictments in 
these causes, took place in the city of New 
York between the twenty-fifth day of De- 
cember last, and the first day of February 
last; that the facts which will be given in 
evidence on the part of the prosecution, upon 
the trial of the said indictments, took place 
in the state of New York, and principally in 
the city of New York, during that period; 
that during the whole of that period, James 
Madison, Robert Smith, Jacob Wagner, and 
"William Thornton, were, as this deponent 
has been informed and really believes, at the 
city of Washington, and not in the state of 
New York; and that, as this deponent has 
been informed and really believes, the said 
James Madison, Robert Smith, Jacob Wag- 
ner, and William Thornton have not, nor has 
either of them, any personal knowledge of 
the offences charged in the said indictments, 
or of the facts which will be given in evi- 
dence upon the trial of the same on the part 
of the United States; and farther this de- 
ponent says not. Nathan Sanford." Mr. 
Sanford proceeded to say that the facts stat- 
ed in this affidavit were not at variance with 
those stated in the affidavit offered by the 
defendant. 

Sanford. If I understand the questions 
now before the court, they are these: First, 
whether the trial shall be postponed until 
the defendant's witnesses, who are now ab- 
sent, shall come in; and second, whether 
attachments shall issue against the four wit- 
nesses who have not attended upon the sub- 
poenas. It was decided by the court yester- 
day, that it was incumbent upon the defend- 
ant, in order to entitle himself to a postpone- 
ment of the trial on account of the absence 
of these witnesses, to show in what respect 
they are material for his defence. It was 
the opinion of the court that the general af- 
fidavit in common form would not be suf- 
ficient for this purpose; but that the partic- 
ular facts expected from the witnesses must 
be disclosed, in order that the court might, 
upon those facts, judge of the propriety of 
granting the postponement. In compliance 
with this decision the defendant has now 
made an affidavit, in which he has stated 
the particular facts which he expects to es- 
tablish by . those witnesses. The matters 
stated in this affidavit must at present be 
taken to be true, and for the purposes of this 
motion, it must be supposed that the wit- 
nesses are really able to prove the facts 
stated. The point of inquiry, therefore, is 



whether the matters stated in the affidavit 
of the defendant are material in point of law, 
to his defence, upon the trial of this indict- 
ment. 

The principal allegation of the defendant 
in his affidavit is, that the military expedi- 
tion against Carracas, and his agency in it, 
took place with the knowledge and approba- 
tion of the president and the secretary of 
state. It is said hj his counsel, this amounts 
to a complete justification of the offence, or 
that, at least, it must operate in mitigation 
of punishment; and that in either view, they 
are entitled to the testimony. This we alto- 
gether deny It can neither operate in justi- 
fication or in mitigation. The most super- 
ficial attention to our constitution and form 
of government will be sufficient to convince 
any one that this sort of defence is wholly 
inadmissible. It proceeds altogether upon 
the idea that the executive may dispense 
with the laws at pleasure; a supposition as 
false in theory as it would be dangerous and 
destructive to the constitution in practice. 
The defendant is indicted for a breach of a 
positive statute of the United States. Do 
his counsel seriously contend that the presi- 
dent dispensed with the law in this instance? 
Where will they find an authority of this 
nature vested in the president? For unless 
they show this, they gain nothing by their 
argument. Among the powers and duties 
of the president, declared by the constitu- 
tion, he is expressly required "to take care 
that the laws be faithfully executed." They 
will not venture to contend that this clause 
gives the president the right of dispensing 
with the laws. Does the president derive 
such a power from his legislative character? 
Certainly not? He has a qualified veto, be- 
fore the law passes. If he approves a bill, 
he shall sign it; but if not, he shall return it, 
with his objections, and the bill may be 
passed into a law, without his consent. 
When it has= become a law, according to the 
forms of the constitution, it is his duty to 
take care that it be faithfully executed. He 
cannot suspend its operation, dispense with 
its application, or prevent its effect, other- 
wise than by the exercise of its constitution- 
al power of pardoning, after conviction. If 
he could do so, he could repeal the law, and 
would thus invade the province assigned to 
the legislature, and become paramount to 
the other branches of the government To 
repeal a law, is an exercise of the same leg- 
islative power as to make a law; and the 
legislative power, for whatever purpose ex- 
erted, can only be exercised by the whole 
legislature. The president has no legislative 
power whatever, except in approving or dis- 
approving bills, which have been adopted by 
a majority of both houses of congress. 
These principles result from the constitu- 
tion, or rather, they are found in the consti- 
tution itself. The constitution of the United 
States is a delegation of limited powers. 
The powers delegated are not only defined 
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■with accuracy, but are with equal caution 
allotted to different branches of the govern- 
ment We observe throughout the separa- 
tion of the legislative, executive, and judicial 
powers, a feature which renders it justly 
dear to the people. Hence it has become our 
boast that ours is a government of laws, and 
not of men. The judiciary surely will never 
give its sanction to so gross a violation of 
these principles, as would take place if the 
defence which is now attempted to be made 
were allowed to prevail. If, then, the presi- 
dent has no power to dispense with the law, 
it follows undeniably, that his knowledge 
and approbation of the offence, cannot be a 
justification to the offender. If the presi- 
dent has acted improperly, or failed in the 
execution of his duty, his conduct may be 
the subject of inquiry before another tribu- 
nal. If he has been guilty of crimes or mis- 
demeanors, he is answerable upon an im- 
peachment. The defendant is answerable 
for his conduct before this court, and a jury 
of his country. 

It is said, however, by the adverse counsel, 
that if the defendant be not fully justified by 
the assent of the executive to his offence, yet 
that circumstance must operate materially 
to mitigate his punishment. If this idea be 
analyzed, it will appear to rest upon the fal- 
lacy, which, 1 trust, I have already suffi- 
ciently exposed. If the president has no 
power to dispense with the law, it must fol- 
low that an attempt to dispense with it 
would be altogether a void act, and could 
not afford any pretence of palliation or miti- 
gation to the offender. But the counsel say 
that the defendant was, or might have been, 
ignorant of this, and might have supposed 
that the assent of the executive would shield 
him from the penalties of the law. This 
would be to allege ignorance of the law as a 
defence; and they might as well have urged 
that the defendant was ignorant of the stat- 
ute prohibiting military expeditions, upon 
which he is indicted. Some of the counsel 
have indeed had the hardihood to assert in 
terms that ignorance of the law is an ex- 
cuse. The maxim of law on this subject, 
undoubtedly is, that "ignorantia juris quod 
quisque tenetur scire neminem excusat" 
This rule must be as much applicable to 
matters which are urged for the purpose of 
palliation or extenuation as to those which 
are presented by way of justification or 
complete defence. "Were it otherwise, the 
veriest villain in society might escape from 
justice, under the pretense that he was ig- 
norant of the law, or that he thought the 
law was dispensed with in his favor, to en- 
able him to perpetrate offences prohibited 
to every other person. Our law does not 
recognize such an absurdity. Every man is 
bound to know the public law of the land; 
and if he violates them, he does it at his 
peril. Upon these principles, how does the 
purposed vindication of the defendant ap- 
pear? The counsel say that he had the 



countenance or the connivance of the execu- 
tive in the unlawful expedition. What then? 
I answer he was bound to know, not only 
the public statute of the United States, but 
also that the president has no power to dis- 
pense with its provisions. The countenance, 
or connivance, or consent of the president, 
can, therefore, neither justify his conduct 
nor mitigate his punishment An idea was 
thrown out by the last counsel, that we 
were in a state of war with Spain at the 
time the expedition was prepared, and that 
therefore the case does not come within the 
statute, which relates only to military ex- 
peditions set on foot against foreign states, 
with whom the United States are at peace. 
It would be a sufficient answer to this idea, 
at present, to say that this is not now a 
question before the court. The inquiry at 
present is simply whether the matters stat- 
ed by Colonel Smith in his affidavit as 
the testimony which the absent witnesses 
can give are material to his defence? It is 
upon this affidavit alone that the postpone- 
ment is now asked for. Colonel Smith does 
not state that he expects to prove anything 
respecting the state of peace or war by the 
absent witnesses. On the contrary, he 
states that their testimony, will relate en- 
tirely to other objects. The affidavit states 
that the expedition was set on foot with the 
knowledge and approbation of the president; 
but contains not a word of a war with 
Spain. But this is not the only answer 
which may be given to this idea of war 
with Spain. It must appear affirmatively on 
our part at the trial, that the United States 
and Spain were at peace. How is this to 
appear? The constitution vests the power 
of declaring war in the legislature. It is a 
power given up by the states to the general 
government as an attribute of the national 
and supreme authority. It must, therefore, 
appear from the acts of the legislature, that 
the country is at war. But, the counsel say 
that an. actual state of war may exist with- 
out the declaration of congress, and have 
attempted to cite instances of such wars. 
There is no instance in which the president 
has undertaken to make war, but in pursu- 
ance of the provisions of the constitution 
and laws passed under it He certainly has 
power to repel invasions, and suppress in- 
surrections; but even this is a power not 
vested in him by the constitution, but is ex- 
pressly delegated to him by a statute. Act 
Feb. 28, 1795 [1 Stat 424]. The counsel also 
speak of the late war with Tripoli. That 
war was also authorized by an act of the 
legislature. 

PATERSON, Circuit Justice, desired Mr. 
Sanford to lay that law before the court; 
accordingly the law in volume 6, p. 8, was 
handed up. 

Sanford. But the question of peace or war 
is to be determined by the court upon the 
laws themselves. The acts of the legislature 
when they make war, or cause it to be made 
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by others, are like all their other acts; public 
statutes or general laws which the courts 
must recognize. So treaties of peace made by 
the president, with the consent of two-thirds 
of the senate, are the supreme laws of the 
land. The judges are bound to know judi- 
cially, and to conform to these as to all other 
laws. It follows then, that the question of 
peace or war, is a question of law, to be de- 
termined by the statute book, and not a ques- 
tion of fact, to be determined by the testi- 
mony of any man. The treaty between Spain 
and the United States, made in 1795, is still 
in force, and must remain so until it be abro- 
gated by an act of the legislature; and as 
such is the law of the land while it remains 
in force, there is no power in this country 
that can authorize an individual to set on 
foot a military expedition against Spain, or 
any of her territories. 

In the year 1798, when congress thought 
proper to enter into a partial war with 
France, they began by rescinding the treaties 
and conventions which then existed between 
France and the United States. The court 
will not listen to what has been said respect- 
ing the president's message to congress at 
their last session, and the measures which 
may have been projected or proposed in that 
body, without having been finally adopted. 
It is absurd to contend that an individual may 
infringe the laws at pleasure, because the leg- 
islature in their secret deliberations, may 
have repealed the law* or may have declared 
war. I do not mean to occupy the attention 
of the court in combatting arguments or as- 
sertions like these. I have attempted to show 
that the testimony of the absent witnesses is 
not material either for the purpose of justifi- 
cation or mitigation. The Case of D'Eon has 
been cited on the other side. If that case be 
examined, it will be seen to be a strong au- 
thority in our favor. In that case, the court 
held that they ought to be satisfied that the 
witnesses were material; that there had been 
no neglect in the party applying for delay, in 
endeavoring to procure their attendance; and 
that there was a reasonable expectation of his 
being , able to procure their attendance at 
some future time. In that case, as in this, 
it appeared negatively that the witnesses 
were not material; for they were not pres- 
ent when the criminal transaction was char- 
ged to have taken place. It is added, if their 
knowledge relates to any circumstances that 
may serve to mitigate the punishment, in 
case he should be convieted, that sort of evi- 
dence will not come too late after the convic- 
tion of the offence, and may be laid before the 
court by affidavit. Upon the whole, they 
were clearly of opinion that the putting off 
the trial could not tend to advance justice, 
but, on the contrary, would delay it This 
case then is a decisive authority to show that 
a trial is not to be postponed on account of 
the absence of witnesses, who, if present, 
could only give evidence in mitigation of the 
punishment; such evidence would not be j 



proper on the trial of the issue, and could 
only be received by the court in its discretion 
after conviction. The counsel who opened 
this argument threw out an idea that because 
the jury were judges of the law as well as 
of the fact, they were therefore entitled to 
hear all the testimony which the party might 
offer. He attempted indeed to modify his po- 
sition, but did not divest it of its absurdity. 
The court are judges of what is proper evi- 
dence to go to a jury; and unless the eounsel 
intend to deny this, and insist that the jury 
are judges of the testimony which it is prop- 
er for them to receive,— a position which 
would be equally contrary to the law and 
practice,— I do not perceive the point of this 
argument. The court, in the first place, 
judge of the testimony which is to go to the 
jury, and the jury then judge of the fact and 
the law upon that testimony, which the court 
suffer them to receive. 

Having thus reviewed the ideas of others, 
and stated my own upon the question for a 
postponement, I now pass on to consider the 
motion for attachment. The adverse counsel 
suppose they are entitled to the attachment, 
as of course, and have cited some authorities 
to prove this point. This we deny. The pro- 
ceeding by attachment against absent wit- 
nesses is undoubtedly known to the law; but 
such an attachment never issues of course. It 
is a summary and extraordinary proceeding, 
which is used by the court in its discretion, to 
vindicate its justice and punish contempts 
against its authority. The only rule which 
can be laid down on the subject, therefore, is 
that the court may or may not issue the at- 
tachment in its discretion, according to all the 
circumstances of the ease. The party injured 
by the absence of the witness has his remedy 
against him by action, without this extra- 
ordinary process of the court When the at- 
tachment is issued, it is issued not for the 
purpose of bringing in the witness to testify, 
but in order to punish him for contempt 

The counsel opposed to us have argued as if 
we meant to insist that the absent witnesses 
are entitled to some peculiar privilege or spe- 
cial exemption from giving testimony. We 
do not contend for any such exemption; we 
oppose the application for attachments on oth- 
er grounds. 

If I have succeeded, in any degree, in the 
preceding part of my argument, I have shown 
that the testimony of the absent witnesses is 
altogether immaterial, and could not be re- 
ceived if they were now present. If this be 
so, it would seem to be a strange absurdity, 
that the court should be bound of course to 
issue attachments against persons who are 
absent, who could not testify if they were 
present And unless I deceive myself, it is 
now presented to the court as a naked ques- 
tion, whether the court shall issue the attach- 
ments of course against absent witnesses who 
have been summoned, merely because they 
have been summoned, when it appears to the 
court, from the statement of the party who 
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calls for them, that they could not have testi- 
fied in the cause if they had attended. If it 
be discretionary in the court, to grant or re- 
fuse the attachments, as we contend it is, this 
is surely a case in which they ought to be re- 
fused. It was an abuse of the process of the 
court, to summon persons who could not be 
witnesses. It would be intolerable to subject 
those persons to imprisonment, not for any 
purpose of justice, but merely because they 
were summoned by a process which issues of 
course at the pleasure of every party. I ad- 
mit that the court have power to issue at- 
tachments, but they will undoubtedly exercise 
it in sound discretion, for fair purposes, and 
to promote justice. They will take care, on 
the other hand, to enforce obedience to their 
process, in all cases where the purposes of 
justice require it, and on the other, they will 
take equal care that this process shall never 
be turned to improper purposes, or employed 
to harass men who know nothing of the trans- 
action about which they are summoned to tes- 
tify. In addition to this, it appears that the 
absent witnesses have not failed to attend, 
from any contumacy or contemptuous disre- 
gard of the authority of the court. There are 
documents before the court, which exhibit the 
reasons of their absence, and show that they 
intended no contempt of the court, even if 
their testimony had been material. 

Golden. If the letters in the possession of 
the court which have not been read are allud- 
ed to, and are to be made any use of in this 
argument, I shall pray that they may be read. 
There are some parts of them which we think 
material for us, particularly tvhen one of the 
gentlemen who wrote these letters says he 
was present when the president of the United 
States ordered these prosecutions. 

Sanford. I will read them. 

PATERSON, Circuit Justice. It is unnec- 
essary. We have the papers before us. 

Sanford. If the court then are satisfied that 
no contempt was intended; and that the testi- 
mony they could give, were they here, would 
be immaterial and inadmissible, this surely is 
not a fit case for attachments. Another objec- 
tion to the application for attachment arises 
from the affidavit of the service of the sub- 
poenas. It is stated that the deponent tender- 
ed the sum of twenty dollars to each of the 
witnesses for his expenses. This sum is in- 
sufficient, and the service of the subpcenas 
being therefore defective, that circumstance 
alone would exempt the witnesses from being 
liable to attachment. A witness is not bound 
to attend, unless the full amount of his ex- 
penses is tendered to him at the time of serv- 
ing the subpoena. 

PATERSON, Circuit Justice. Is there any 
law of congress on that point? 

Sanford. Yes, there is a law defining the 
amount of the witnesses' fees. 

Colden. This does not apply to criminal 
prosecutions. We contend that it is not neces- 
sary to tender any thing to a witness in a 
criminal case. 



PATERSON, Circuit Justice. What! by the 
common law? 

Emmet. Neither by common law nor by 
statute. The statute of Elizabeth was the 
first law that gave a witness a right to de- 
mand his expenses. 

Sanford. The whole doctrine is laid down 
at length in Sell. Prac. p. 454. 

PATERSON, Circuit Justice. Is there any 
statute on this subject by the United States? 

Sanford. The compensation allowed to wit- 
nesses by the law of the United States is ten 
cents per mile for going and returning. This, 
without any allowance for attendance, would 
amount to more than twenty dollars, in the 
case of the witnesses from Washington. In 
respect to the necessity of tendering the ex- 
penses at the time of serving the subpoenas, 
I conceive the law and practice of this state 
must govern. This must be a case in which 
the laws of the United States recognize the 
law of the state as a rule of decision. By the 
law and practice of this state it is unquestion- 
ably necessary to tender the expenses. Here 
I rest the argument in the hands of the able 
counsel who will succeed me. 

Colden. The affidavit states more than the 
district attorney has attended to. The affi- 
davit is that Mr. Madison found fault neither 
with the quantity nor quality of the money, 
adding it was unnecessary to say any thing 
more on the subject. 

Edwards. The vast concourse of people 
who have constantly attended these trials in 
every stage of their progress must convince 
every intelligent observer that some motive 
other than their importance must have pro- 
duced this effect From the solicitude dis- 
coverable in their countenances, it is evident 
an importance has been attaqhed to them 
which their intrinsic merits do not justify. 
But it is improper for me to be more explicit 
on this delicate point. The learned and inde- 
pendent court before whom I appear will not 
participate in that glowing sensibility which 
evidently warms this assembly ; they are above 
the reach of party views, and will decide with 
wisdom and the purest integrity. On my 
part, it would be highly indecorous, as well 
as weak in the extreme, to attempt to influ- 
ence its decisions on the points submitted, by 
calling to my aid any consideration which 
is not intimately connected with such a view 
of the subject, as must naturally lead to a 
result demanded by the strict principles of 
the laws of our country. 

Had the present application been made sim- 
ply for attachments against the non-attending 
witnesses, and exclusively for the purpose of 
punishing them for a contempt of the process 
of the court, the counsel for the United States 
would not, on this occasion, have troubled the 
court with any observation. In that case it 
would have been a matter between the Unit- 
ed States and the witnesses. But the motion 
before the court has a double aspect: 1st. It 
is a motion for attachments, to the end, that 
the witnesses named may be brought into 
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court and punished for contempt 2nd. To 
bring them into court to testify in these 
causes. And if the motion can he sustained 
for these two purposes, the effect will- neces- 
sarily he, that the trials must be postponed. 
It will be recollected by the court, that I yes- 
terday stated, that an attachment against a 
witness for non-attendance, after having been 
duly served, with a subpoena, is never grant- 
ed for the purpose of bringing in a wit- 
ness ad testificandum, but exclusively for the 
purpose of punishing him for a contempt. At 
that time some of the learned counsel for 
the defendant treated this proposition as one 
wholly untenable. This circumstance led 
me to hope, that I should, on a discussion of 
the question now before the court, have 
heard from them some remarks intended to 
render my position questionable. But no ob- 
servations of the kind which I had anti- 
cipated, have been made. I shall, however, 
not dismiss that point, until I shall have 
again stated, and attempted to, support by 
authorities, the position which I then with 
confidence submitted to the court. I repeat 
then, that in no case do the courts of com- 
mon law grant an attachment against a non- 
attending witness, who has been regularly 
subpoenaed, for the purpose of bringing such 
witnesses into court ad testificandum; but 
in such case the attachment is issued exclu- 
sively for the purpose of bringing him into 
court to answer for the contempt offered to 
the court, by disobeying its process. In crim- 
inal causes, I readily admit, that the practice 
of granting an attachment against a non-at- 
tending witness, subpoenaed on the part of 
the crown, is very ancient; but my researches 
have not yet brought to my view a single 
case, in which an attachment has been 
granted against a witness, subpoenaed by the 
defendant in a criminal prosecution. In 
point of principle, however, I do not hesitate 
to say, that it is as competent for the court 
to grant an attachment in the latter as in 
the former case. 

But the question still recurs, is an attach- 
ment, in either civil or criminal causes, ever 
granted for the purpose of bringing in a wit- 
ness ad testificandum? In the case of Bowles 
v. Johnson, 1 W. Bl. 36, on motion for at- 
tachment against one Yerbury for not giving 
evidence at the assizes, Lee, C. J., says: 
"This is a new case. Attachments are a 
new practice. I remember the first motion 
for them." This was in Michaelmas term, 
22 Geo. tl. 1748. A recurrence to the Eng- 
lish reporters will enable us not only to date 
the birth of this practice, but to fix upon the 
very time when the first travail throes took 
place that eventually brought it into exist- 
ence. In the case of Hammond v. Stewart, 
1 Strange, 510, determined Hil. term, 8 Geo. 
I., cited also in Wyat v. Wingford, 2 Ld. 
Raym. 1528; and in the case of Daleson v. 
Aland, determined in the exchequer, M3eh. t 
10 Geo. I., a rule to show cause had been 
granted; but in each of those cases, the rule 
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was discharged by the court. In Wake- 
field's Case, Cas. t Hardw. 313, determined 
Trin., 10 Geo. II., in B. R., Lord Hardwicke 
says: "The way of proceeding by attach- 
ment is a new method." In the eommon 
pleas, Trin., 13 Geo. II., in the case of Huffe 
v. Fowke, and in the case of Stephenson v. 
Brookes, reported in Barnes, Notes Cas. 33, 
the court, in the first ease, refused to grant 
a rule to show cause; and in the second, 
after having granted a rule to discharged the 
rule, refused to grant an attachment, saying 
that "the party may have his action upon the 
statute of 5 Eliz. c. 9." In the case of 
Chapman v. Pointon, Easter term, 14 Geo. 
n., in B. R,, the court say, "that this way of 
punishing as for a contempt, was new and 
practiced only in the court; the common pleas 
not doing it to this day, but leaving the party 
to his remedy on 5 Eliz. c. 9." 2 Strange, 1150. 
Prom what is said in the case of Stretch v. 
Wheeler (Easter term,. 27 Geo. II.) Barnes, 
Notes Cas. 497, it may fairly be inferred, 
that at that time the common pleas had not 
gone into the practice adopted in the king's 
bench, long before, of granting attachments 
for a contempt against non-attending wit- 
nesses, who had been regularly subpoenaed. 
In the case of Wyat v. Wingford, the court 
made the rule absolute for granting an at- 
tachment This happened July 2, 1728. 

The origin of the practice of granting at- 
tachments against witnesses in civil causes 
having been thus clearly exhibited, I pro- 
ceed to establish the proposition, that attach- 
ments are never granted for any other pur- 
pose than that of punishing the witness for 
a contempt Lord Raymond, in giving the 
opinion of the court in the case of Wyat v. 
Wingford, says: "But the court in this case 
thought it was a good foundation for an at- 
tachment; the disobedience to the subpeena 
being a contempt to the court." Not a word 
is said in this case by the court, or the coun- 
sel, that intimates an idea that the attachment 
was moved for in order to bring the wit- 
nesses into court to testify. But there is a 
circumstance in this case which puts it be- 
yond a doubt, that that could not have been 
the purpose for which the motion for an 
attachment was made. One Rolf Baily had 
been subpoenaed to attend the assizes in a 
cause in which Wyatt was plaintiff, and Wing- 
ford defendant; and there had been a ten- 
der to Baily of his charges; Baily did not 
attend, whereby the plaintiff was nonsuited. 
This is the state of the case as reported in 
2 Strange, 810, by the name of Wyatt v. 
Winkworth, but confessedly the same case 
as that reported in Lord Raymond, by the 
name of Wyat v. Wingford. Surely after 
the cause was out of court, the plaintiff hav- 
ing been nonsuited, it must have been idle 
indeed to have moved for an attachment, if 
the object aimed at had been to bring in 
Baily ad testificandum. In the cases in 
Stephenson v. Brookes, before cited, and the 
case of Brodie v. Tickell, Barnes, Notes Cas. 
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35, which latter case was in the common 
pleas, HiL, 24 Geo. EL, were also cases in 
which a motion for an attachment was made 
after nonsuit. To the same purpose is the 
case of Rex v. Ring, 8 Term R. 5S5. In 
this ease an attachment was moved for, and 
granted against Ring for not appearing at 
the assizes to testify before the grand jury 
against Everiand and Davis, committed to 
Salisbury jail on a charge of felony. Ring 
not appearing, the grand jury threw out the 
bill. Jekyll, on the part of the prosecution, 
moved for an attachment, and it was granted. 
The eourts of Westminster always consider 
the proceeding by way of attachment as 
for a contempt, as a criminal proceeding. In 
the case of Smalt v. Whitmill, 2 Strange, 
1050, the reporter says: "But it appearing 
not to be a personal service (that is, of the 
subpoena), the court held it not sufficient to 
warrant a proceeding criminally against him 
(that is, the witness)." In this case an at- 
tachment was moved for against a witness 
for not attending, being subpoenaed and hav- 
ing a shilling left In the case of Chapman 
v. Pointon, already cited for another pur- 
pose, the court say "that this way of punish- 
ing as for a contempt was new," &c. And 
so strictly is this proceeding by way of at- 
tachment against a witness as for a con- 
tempt holden to be a criminal proceeding, 
that the affidavits and all the other pa- 
pers in the cause must be entitled, "The 
King v. the Persons to be Attached." To this 
purpose is the case of Rex v. Sheriff of Mid- 
dlesex, 3 Term R. 133. It is there said: 
"But as the affidavits on both sides were 
entitled Robins v. Hall, and as the rule was 
drawn up on the civil side of the court, a 
doubt arose whether the proceedings were 
properly entitled, and the court held them 
to be irregular, and that a motion for an at- 
tachment in the course of a civil suit ought 
to go on the erown side of the court, and 
the affidavits entitled The King against the 
Person to be Attached,' because it was not 
a motion in the cause, but arising out of it." 
Farther, it is laid down in all our law 
books which speak on this subject, the 
granting an attachment is in the discretion 
of the court; but if granting an attachment 
for the non-attendance of a witness be ex 
debito justitise, the court can exercise no 
discretion; they have in that ease only the 
power to inquire whether the witness had 
been duly subpoenaed, and whether the non- 
attendance was through obstinacy or not? 
Chapman v. Pointon, 2 Strange, 1150. 

From this review of the history of attach- 
ments, as relative to witnesses, we are au- 
thorized to say: 1st. That it never was con- 
sidered, in the origin or progress of this 
practice, either by counsel or by the court, 
that an attachment was granted for the 
purpose of bringing in the witness ad testi- 
ficandum. 2d. But that an attachment, if 
granted, was always granted exclusively 



for the purpose of punishing the witness for 
a contempt 

But there is another ground on which this 
motion for attachments may be successfully 
resisted. The court will never grant an at- 
tachment in the first instance. The first 
motion must be for a rule to show cause. 
This was the eourse pursued in the cases of 
Hammond v. Stewart (8 Geo. L, B. R.) 1 
Strange, 510; Daleson v. Aland (10 Geo. I., 
in the exchequer); Stephenson v. Brookes, 
13 & 14 Geo. II.; Chapman v. Pointon; Wy- 
at v. Wingford (2 Geo. II., B. R.); Stretch 
v. Wheeler, Barnes, Notes Cas. 497; 27 Geo. 
n. I mention only tne earliest cases. The 
case of Chaunt v. Smart, 1 Bos. & P. 477, in 
the common pleas, sets this point at rest. 
Here the court say, "that in future the prac- 
tice of this court should be conformable to 
that of the king's bench, and the rule should 
be to show cause why the attachment should 
not issue in all cases, except of non-payment 
of costs on the prothonotary's allocatur." 

The motion for an attachment in the first 
instance, is certainly irregular, and there- 
fore the defendant can take nothing by his 
present motion. But it has been contended 
by the counsel for the defendant, that this 
question, viz. "Shall an attachment be grant- 
ed to bring in a witness ad testificandum?" 
rests in the courts of the United States on 
the basis of the constitution. For by the 
6th article of the amendments of the consti- 
tution, it is among other things provided, 
"That in all criminal prosecutions the ac- 
cused shall enjoy the right &c, to have 
compulsory process for obtaining witnesses 
in his favor." That, therefore, it is the con- 
stitutional right of the defendant to have 
an attachment to bring in his witnesses, 
and that nothing short of an attachment 
will be compulsory process according to the 
true spirit and meaning of this constitu- 
tional provision. The words relied on by 
the counsel for the defendant are, "to have 
compulsory process for obtaining witnesses 
in his favor." If the meaning of the word 
"compulsory," here used, can be determined, 
we shall find no difficulty in ascertaining, 
with perfect precision, the degree of weight 
which ought to be attached to the argument 
urged by the defendant's counsel. Process 
to compel the attendance of witnesses in 
criminal and civil causes was a kind of pro- 
cess well known to the people of the United 
States, long before and at the time the ar- 
ticles of amendment to the constitution were 
adopted. They borrow their language, their 
laws, and of course their technical terms of 
them, from England. 

The only process to compel (in the first in- 
stance) the attendance of witneses in crimi- 
nal or civil causes known to the courts of 
common law in that country, and in this, 
is a subpoena. No other process is ever is- 
sued in England but a subpoena, even in 
criminal causes. When the parliament en- 
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acted the statute of 7 Wm. III. c. 3, pt 7, 
' the crown possessed no right to use any 
•other process than a subpoena to compel the 
attendance of its witnesses. Until the mak- 
ing of that statute, the prisoner could by- 
no process compel the attendance of his 
witnesses. By that statute it is enacted, 
"that every person who shall be indicted for 
high treason, whereby any corruption of 
blood may be made, shall hare the like pro- 
cess of the court where he shall be tried to 
compel his witnesses to appear for him at 
such trial, as is usually granted to compel 
witnesses to appear against him." In Eng- 
land, then, a subpoena is compulsory pro- 
cess; it is the only compulsory process (un- 
less entering into a recognizance to appear 
at the trial be called process) provided for 
the crown, or the prisoner, by the laws of 
that country. The article in the constitution 
of the United States, relied upon by the 
defendant's counsel, it is true, has no rela- 
tive clause in it, as the statute of 7 "Wm. 
HI. has; for that says: "He shall have the 
like process of the court where he shall be 
tried to compel his witnesses to appear for 
him at such trial, as is usually granted to 
■compel witnesses to attend against him." 
This, however, cannot help the argument of 
the defendant's counsel. The constitution 
has not told us what that process shall be, 
but has used the word "process" in reference 
to obtaining witnesses. The words "compul- 
sory proeess" are used as being terms, the 
meaning of which was then well under- 
stood. It was to be process which would, 
according to the legal notions existing in the 
minds of the framers of the constitution, be 
adequate to compel the attendance of the 
witnesses of the accused. To the present 
moment the United States cannot use any 
■other process to compel the attendance of 
witnesses on their behalf in criminal causes, 
than a subpoena; and no one has ever en- 
tertained an idea, but that a subpoena, when 
used in such cases, is compulsory process, 
or in othei words, a process to compel the 
attendance of witnesses. 

One of two things must have been in the 
intentions of the people of the United States 
when they adopted this amendment: First, 
that in all criminal prosecutions, the accused 
should have such compulsory process for ob- 
taining witnesses in his favor as was then 
known to our laws, and used for such a 
purpose; or, secondly, that a new kind of 
compulsory process, not hitherto in use in 
our courts, or known to our laws, for the 
purpose of compelling the attendance of wit- 
nesses in behalf of the accused, should be 
provided. If the former was the intention, 
then clearly the motion for attachment must 
be denied, or an attachment in our laws is 
not known as compulsory process for obtain- 
ing witnesses, but the process of subpoena is 
the only process recognized by our law for 
•obtaining witnesses. If the latter was the 



intention of the people of the United States, 
the amendment relied upon has only provid- 
ed that the aecused shall have a right to 
compulsory process, for obtaining witnesses 
in his favor of a new kind not hitherto 
known to our laws. The amendment not 
having prescribed what that process shall 
be; not having said that it shall be an at- 
tachment a warrant, a capias, or pointed 
out any of its attributes other than that it is 
to be "compulso:T," they have, therefore, left 
the kind of process to be designated and pre- 
scribed by a law of eongress; for courts of 
law cannot make a new process wholly un- 
known to the common law, and unauthorized 
by act of congress, and not prescribed by the 
constitution. So in article 3, § 1, of the con- 
stitution of the United States, it is declared, 
that "the judicial power of the United States 
shall be vested in one supreme court, and 
such inferior courts as the congress may 
from time to time ordain or establish." But 
those courts must be created by act of eon- 
gress before they can exercise any of the 
powers conferred on them by that article of 
the constitution. So in this case, if a proc- 
ess, not known to the existing laws, be direct- 
ed in order to compel the attendance of the 
witnesses of the accused, that process must 
be provided and established by an act of 
congress. But the framers of the constitu- 
tion never contemplated any other compul- 
sory process than that already known to our 
laws, and constantly used, viz. a subpcena. 

If by the expression in the amendment re- 
lied upon, "shall have a right to compulsory 
process for obtaining witnesses in his favor," 
the defendant has a right to an attachment, 
why was it not used in the first instance? 
Why was a subpoena the first process that 
he thought proper to use? There was no in- 
timation in the article relied on, that the ac- 
cused is first to use some other process than 
an attachment, but it is absolute, "a right to 
have compulsory process," and if it be the 
right of the accused to have any attachment 
at all for obtaining his witnesses, he has a 
right to have it in the onset. But if he had 
a right to have an attachment in the first in- 
stance, ex debito justitise, why did he not use 
it? He has been guilty of laches in not tak- 
ing out an attachment instead of a subpcena. 
Had he taken his compulsory process in the 
first instance, he would on this day have 
had his witnesses in court. But he neglect- 
ed to do this, and therefore he cannot now 
have the trial postponed for the purpose of 
taking out his attachment, that is, "compul- 
sory process for obtaining witnesses in his 
favor;" which process, according to the con- 
struction of the constitution contended for by 
his counsel, he had an undoubted right to 
have taken out in the first instance. 

But we resist this motion on another 
ground. The motion is in effect, to postpone 
the trial of the cause for the reason stated in 
the affidavit. Before it will be granted, the 
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defendant must satisfy the court that the 
gentlemen named in it are material witness- 
es; and that he has been guilty of no laches 
or neglect, in omitting to do all that he 
might have done to procure their attendance. 
These are principles laid down by the court 
in the case of Rex v. Le Chevalier D'Eon, 3 
Burrows, 1513, and are founded in good sense. 
The affidavit upon which the present mo- 
tion is found appears to have been shaped 
with a view to these principles, for it states 
"that the defendant expects to be able to 
prove by Mr. Madison" and others "that the 
expedition and enterprise to which the said 
indictment relates was begun, prepared, and 
set on foot with the knowledge and appro- 
bation of the president of the United 
States;" and "that if he had any concern 
in the said expedition and enterprise, it was 
with the approbation of the president of the 
United States and the said James Madi- 
son;" and "that he expects to be able to 
prove by the said witnesses, that the prose- 
cution against him for the said offence, 
charged in the said indietment, was so com- 
menced and prosecuted by order of the pres- 
ident of the United States;" and "that he 
has been informed, and doth verily believe, 
that James Madison and Robert Smith are 
prevented from attending by the order or in- 
terposition of the president of the United 
States." Their testimony, it is urged, is ma- 
terial in two points of view; 1st It will 
show that the United States were not, at 
the time when the enterprise is alleged to 
have been set on foot, "at peace with Spain." 
2d. Should the court be of opinion that it is 
not material in that respect, it is material 
for the purpose of showing to the court the 
degree of criminality attached to the de- 
fendant by any agency which he may have 
had in beginning or "setting on foot the ex- 
pedition" alleged, and thereby enabling the 
court to proportion the punishment of the 
defendant according to the degree of his 
guilt That to enable the defendant to ob- 
tain the testimony of these witnesses for 
this purpose, it is necessary that he should 
now be furnished with compulsory process; 
for after a verdict of guilty, any testimony 
to this purpose must be laid before the 
court by affidavit, and the law knows of no 
process by which a witness can be com- 
pelled to make such an affidavit 

In support of the first proposition, it is 
urged, that the testimony expected from 
these witnesses, will establish this as a fact, 
and the United States were not at the time 
when the alleged offence is supposed to have 
been committed at peace with Spain; for it 
will certainly evince that "the expedition 
and enterprise" referred to "were begun, pre- 
pared and set on foot with the knowledge 
and approbation of the president," and this 
"approbation" necessarily implies on the 
part of the president an acknowledgment 
that the United States were then at war 
with Spain; and, by the constitution of the 



United States, the president possesses the 
power of determining whether the United 
States were at war or not, in cases where 
any aggressions and acts of hostility have 
been committed by a foreign nation upon 
the territory, or citizens of the United States. 
If the constitutional principle which is as- 
sumed by the defendant's counsel cannot 
be maintained, the first ground, viz. the ma- 
teriality of this testimony in point of justi- 
fication, must be abandoned. 

In support of this proposition, "that by 
the constitution of the United States, the 
president possesses the power contended 
for," much stress has been laid on the 3d 
section of the 2d article of the constitution. 
"He" (the president) "shall, from time to 
time give to the congress information of the 
state of the Union." These words, it has 
been insisted, give to the president the pow- 
er of determining whether the United States 
are or are not in a state of war. This sec- 
tion, if susceptible of the construction con- 
tended for, must also, of necessity, give to 
the president the power of determining, aft- 
er war shall have been declared by con- 
gress, that the United States are at peace; 
and, of course, of repealing the act of con- 
gress by which war may have been de- 
clared. The words are, "give to the con- 
gress information of the state of the Un- 
ion." In the 8th section of the 1st article 
of the constitution, it is declared, "that the 
congress shall have power to declare war." 
Here this power is given in a most explicit 
manner. But, if the construction of the 3d 
section of the 2d article be as contended 
for, then the constitution, in point of effect, 
reads thus: "Congress shall have power to 
declare war, but the president shall have 
power to determine when the United States 
are at war, and when they are at peace," 
"notwithstanding congress shall have de*- 
clared that the United States are at war." 
And I ask the learned counsel what will 
prevent the president from putting an end 
to a war declared by congress the very next 
moment after it shall have been declared 
by them, provided it be true that by stating 
to congress that the United States are not 
at war, he can change the state of the coun- 
try from that of war to that of peace? Was 
it ever until the present pressing occasion 
imagined that by making it the duty of an 
agent to give information to his principal of 
his business, that thereby the agent was 
vested with the power of altering the condi- 
tion of the principal? 

It is undoubtedly made the duty of all the 
envoys of the United States in Europe, 
"from time to time, to give information of 
the state" of our affairs with the respective 
powers, at whose courts they represent the 
United States; but was it ever imagined 
that those envoys thereby became invested 
with a power to alter the state of our po- 
litical relations? The president is obliged 
by the constitution to give to the congress 
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information of the state of the Union; a 
power to give to the congress information of 
the state of the Union, and a power to de- 
clare to congress, what are our political re- 
lations as to other nations in point of war 
or peace, are very distinct powers. The 
one regards the statement of facts, affecting 
the United States, which have occurred and 
come to the knowledge of the president; the 
other regards the power of determining what 
shall he the legal effect of those facts, as to 
the political state of the nation, and its re- 
lation to other nations. 

The f ramers of the constitution of the Unit- 
ed States appear to have perfectly well un- 
derstood and duly appreciated the principles 
expressed by VatteL in hook 3, c. 1, § 4. "As 
nature has given to men the right of using 
force only when it becomes necessary for their 
defence and the preservation of their rights, 
the inference is manifest, that since the estab- 
lishment of political societies, a right so dan- 
gerous in its exercise no longer remains with 
private persons, except in those kinds of ren- 
counters where society cannot protect or de- 
fend them." For in the congress of the Unit- 
ed States, solely and exclusively, did they 
place the power of making war. As it is the 
people who are to endure the fatigues and ca- 
lamities, and sustain the waste of blood and 
treasure inseparable from war, they have con- 
fided the power of making it to their immedi- 
ate representatives. They have, therefore, de- 
clared that "the congress shall have power to 
declare war, grant letters of marque and re- 
prisal, and make rules concerning captures on 
land and water." But the wise men who 
framed the constitution did not stop here; lest 
the right of making war should be claimed by 
the several states, they cautiously inserted in 
tbe constitution a prohibitory clause; they de- 
clared that "no state shall without the consent 
of congress lay any duty of tonnage, &c, or 
engage in war, unless actually invaded, or in 
such imminent danger as will not admit of 
delay." By the constitution, therefore, no 
state can engage in war, unless for the pur- 
pose of self-defence, and then only when ac- 
tually invaded, or in such imminent danger as 
will not admit of delay." But if the proposi- 
tion contended for by the defendant's counsel 
be correct, then it follows that although the 
people of the United States have conferred on 
congress the power of declaring war, and have 
denied the power of engaging in war in any 
event whatever, but those specified in the 
8th section of the third article of the constitu- 
tion, to every state in the Union, yet that they 
have by declaring that the president "shall, 
from time to time, give to the congress in- 
formation of the state of the Union," by nec- 
essary implication, given to him also the pow- 
er of declaring that the United States are in 
a state of war, or, in other words, of declar- 
ing war. That is to say, because it was the 
duty of the president to give information to 
the congress, that some Spanish troops had 
come into the territory of the United States, 
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and in a hostile manner carried off the Kem- 
pers, and the president, in fulfillment of his 
duty, had given to congress information of 
those facts; therefore, the president did de- 
clare the United States to be at war with 
Spain. To give such a course of reasoning 
the semblance of solidity, the gentlemen, to 
be consistent with themselves, must go far- 
ther; for the words relied upon are impera- 
tive: "He shall," &c. If, then, by giving to 
the congress information that acts of hostility 
have been committed against the United 
States by Spain (and this it was his duty to 
do), he necessarily declared war, it follows, 
that the constitution has imposed upon the 
president the duty of declaring war in all 
eases, when acts of hostility have been com- 
mitted upon the territory or citizens of the 
United States. If giving information of the 
state of the Union, means stating to congress 
what is the existing political state of the Unit- 
ed States as to war, then it follows that he 
possesses the power of determining that our 
treaty with the sovereign of any nation with 
which we may be thus declared to be at war, 
is at an end; for if the United States are at 
war, such treaty is no longer obligatory. If, 
however, I should yield to the gentlemen this 
strange, and until thitf argument, unheard-of, 
interpretation of the constitution, will it profit 
the defendant? Has the president given to 
congress information of the United States be- 
ing in a state of war with Spain? Has he 
announced that our relation to that country 
has become that of war? I ask, what has he 
done? Why, it is alleged that he has ap- 
proved of this expedition, therefore, the Unit- 
ed States are at war! To those who are ca- 
pable of being misled by such reasoning, any 
observations within the compass of my abili- 
ties to urge, would be urged in vain. 

But it has been asked, what If Spain should 
declare war against the United States, are not 
the United States de facto at war with Spain? 
Would the United States, in such an event, be 
at peace with Spain? I answer, whenever 
such a ease shall happen, it may then be prop- 
er to consider whether the United States are 
de facto at war with Spain; it is sufficient 
for us at present to say that no such case had 
happened when the offence charged in the in- 
dictment was committed. But should it be 
granted, that in such a case the United States 
must be considered as being at war with 
Spain; that state of war would be produced 
by the declaration of war on the part of 
Spain, and not by the act of the president in 
giving information to congress of the exist- 
ence of that fact But the principle contend- 
ed for is as novel as it is strange. 

If we turn our attention to the practical in- 
terpretation of our constitution given by con- 
gress under the two former administrations, 
we shall find nothing to countenance the con- 
struction contended for, but much to convince 
us that it is wholly untenable. On the 27th 
of March, 1794, congress passed an act enti- 
tled "An act to provide a naval armament" 
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The preamble is in these words: "Whereas 
the depredations committed by the Algerine 
-corsairs on the commerce of the United States, 
render it necessary that a naval foree should 
be provided for its protection." 3 Folwell's 
Laws, 24 [1 Stat 350]. 

It is here admitted by congress that such 
depredations had been committed by the Al- 
gerine corsairs as render it necessary that a 
naval foree should be provided for the protec- 
tion of its commerce. And in section 9 of the 
same act, it is enacted "that if peace shall 
take place between the United States and the 
regency of Algiers, that no farther proceed- 
ings be had under this act." President "Wash- 
ington had given to congress information of 
the state of the Union in relation to depreda- 
tions committed by the Algerines, but it was 
not considered that Ms having given this in- 
formation, de facto placed the United States 
in a state of war with those barbarians; but 
congress, this notwithstanding, not only de- 
clare that such have been the depredations 
committed by the Algerines, but, in the 9th 
section, declare that the United States are not 
at peace with the regency of Algiers. 

On the first of July, 1797 [1 Stat 523], a 
time when our affairs with France wore an 
aspect very much like* war, her cruisers and 
national ships having committed most unjus- 
tifiable depredations on our commerce, con- 
gress passed another aet, entitled an "Act to 
provide a naval armament," and by the 
12th section authorized the president to in- 
crease the strength of the revenue cutters, 
and to cause them to be employed in defend- 
ing the sea coast of the United States, and 
to repel any hostility to their vessels com- 
mitted within their jurisdiction. It is in 
the recollection of the court that outrages 
on the part of France, unparalleled by any- 
thing yet done by them towards the United 
States, had been offered. These were stated 
by the president in the most explicit manner; 
a special congress convened for the purpose 
of taking these outrages into consideration. 
But this congress did not deem it their duty 
to declare that those outrages amounted to 
war. The president did not imagine that he 
possessed the power to produce that state of 
tilings called war; and congress did nothing 
more than to provide for the defence of the 
commerce of the United States, within its ju- 
risdiction. 

The discontents between this country and 
France still wearing the appearance of an 
approaching war, on the 28th May, 1798 [1 
Stat 558], it was enacted by congress "that 
the president of the United States be author- 
ized, in the event of a declaration of war 
against the United States, or of actual inva- 
sion of their territory by a foreign power, or 
of imminent danger of such an invasion dis- 
covered in his opinion to exist, before the 
next session of congress," to cause to be en- 
listed, &c. From this it is manifest that 
even at this time congress does not admit 
that we were at war with any foreign pow- 



er. On the same day [1 Stat 561], congress 
passed an act entitled "An act more effect- 
ually to protect the commerce of the United 
States," the preamble to which is in the 
words following, viz.: "Whereas armed ves- 
sels sailing under authority, or pretence of 
authority, from the republic of France, have 
committed depredations on the commerce of 
the United States, and have recently cap- 
tured the vessels and property of citizens 
thereof, on and near the coasts, in violation 
of the law of nations, and treaties between 
the United States and the French nation, 
therefore," &c. Here is an admission by 
congress, that armed vessels sailing under 
authority, or pretence of authority, from the 
republic of France, had committed depreda- 
tions on our commerce, and captured our ves- 
sels in or near our coast, in violation of the 
laws of nations and of treaties between the 
United States and the French nation. But 
what did they do? "Authorize the presi- 
dent to instruct and direct the commanders 
of the armed vessels belonging to the United 
States to take, seize, and bring into any port 
of the United States to be proceeded against 
according to the laws of nations, any such 
armed vessel which shall have committed, 
or which shall be found hovering on the 
coasts of the United States for the purpose 
of committing depredations on vessels be- 
longing to the citizens thereof; and also to 
retake any ship or vessel of any citizen of 
the United States which may have been cap- 
tured by any such armed vessel." 4 Folwell's 
Laws, 120 [1 Stat 561]. Defence only is what 
they authorized; but congress did not even 
then declare that we were in a state of war. 
Sixteen days after this, congress passed an- 
other act, entitled "An act to suspend the 
commercial intercourses between the United 
States and France, and the dependencies 
thereof." 4 Folwell's Laws, 129 [1 Stat. 565[. 
This act is what its title bespeaks it to be. 
By its 5th section it is provided "that if, be- 
fore the next session of congress, the govern- 
ment of France, and all persons acting by or 
under their authority, shall clearly disavow, 
and shall be found to refrain from the ag- 
gressions, depredations, and hostilities, which 
have been, and are by them encouraged and 
maintained against the vessels and other 
property of the citizens of the United States 
and against their national rights and sover- 
eignty, in violation of the faith of treaties 
and the laws of nations, and shall thereby," 
&c. Congress in this section have put it on 
record, that the government of France had 
been hostile, and at the time of making this 
act were committing depredations upon the 
vessels and other property of the citizens of 
the United States and against their national 
rights and sovereignty, in violation of the 
faith of treaties and the laws of nations; but 
still congress does not declare war, nor ad- 
mit that United States are in a state of war. 
On the 22d of June, 1798 [1 Stat 569], an 
act was passed authorizing the president to 
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increase the strength of the revenue cutters, 
"for the purpose of defence against hostili- 
ties near the sea coast;" and on the 25th of 
the same month, congress passed an act au- 
thorizing "the commanders and crews of any 
merchant vessel owned wholly by a citizen 
thereof, to oppose and defend against search- 
es and restraints by the commanders and 
crews of any armed vessel sailing under 
French colors, and to repel force by force." 
4 Fol well's Laws, 148 [1 Stat 572]. Here, 
again, is a congressional declaration, that 
"lawless depredations and outrages," had 
been "hitherto encouraged and authorized by 
the government of France," that that gov- 
ernment had not caused "the laws of na- 
tions to be observed by armed French ves- 
sels;" but no declaration of war, or admis- 
sion of its existence. 

On the 7th July, 1798, an act passed enti- 
tled "An act to declare the treaties hereto- 
fore concluded with France, no longer obli- 
gatory on the United States." On the 9th 
of that month, "An act farther to protect the 
commerce of the United States" was passed, 
giving to the president the power of "in- 
structing the commanders of the public arm- 
ed vessels employed in the service of the 
United States to subdue, seize, and take any 
armed French vessels," "and providing for 
their condemnation and other purposes." In 
addition to those, other acts were passed, to 
some of which I shall refer. 4 FolwelTs 
Laws, 264, 271 [1 Stat 578]. 

But I will now close my remarks upon 
acts of congress, by reading the first section 
of an act passed the 2d of March, 1799; en- 
titled "An act giving eventual authority to 
the president of the United States to aug- 
ment the army," &c. (4 Folwell's Laws, 489 
[1 Stat 725]), by which it is enacted "that 
it shall be lawful for the president of the 
United States in case war should break out 
between the United States and a foreign 
European power, or in case of imminent- 
danger of invasion of their territory by any 
such power shall, in his opinion, be discov- 
ered to exist," &c. Here we have a declara- 
tion made by congress, and by the president 
of the United States, that notwithstanding 
all that had hitherto happened, no war had 
as yet "broken out between the United States 
and France." 

What are the plain, obvious inferences 
which press themselves upon us from all 
these acts of .congress? (1) That acts of hos- 
tility committed by a foreign power against 
the United States or their citizens do not 
necessarily place the country in a state of 
war. (2) That acts of hostility, though "out- 
rageous, in violation of the laws of nations, 
and in contravention of existing treaties," had 
been committed upon the United States by 
a foreign nation, yet presidents Washington 
and Adams never entertained an opinion, 
that by declaring to congress the existence 
of these facts, they thereby placed this coun- 
try in a state of war. (3) That congress 
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have always considered the power of de- 
claring war to be invested exclusively in 
them. (4) And that such has always been 
the understanding of the nation. 

But a principle still more dangerous has 
been advocated. "That whether the United 
States be at war or at peace is a question of 
fact to be determined by the jury, from 
facts which may be proved to exist in pais 
independent of any act of congress." That 
is, that a jury of twelve men are the proper 
constitutional judges to decide whether our 
nation is at war or at peace, though congress 
shall not have declared war, though the 
president shall not have said that we are in 
a state of war, and though war may not 
have been declared against us. To all this, 
I answer, in a few words, that to very little 
purpose indeed have we cautiously and ex- 
pressly confided by our constitution, to the 
representatives of the nation, the power of 
declaring war, if the peace of the nation 
may be compromitted by a jury, however 
honest and well intentioned. Wretched, su- 
premely wretched, is the condition of the 
people of the United States if such a power 
be in the hands of every jury which may 
be impannelled to try a criminal. All ether 
civilized nations have entrusted that power 
to the sovereign of the state; but here a 
jury of twelve men, whether congress has 
declared it or not, whether the president has 
announced it or not, is competent to place 
upon the records of our courts, that we are 
at war. To say to Spain, "the United States 
are at war with you." What will not Spain 
be justified in doing, if this be a constitu- 
tional mode of settling the question, and a 
jury by their verdict shall say that the Unit- 
ed States are at war? May she not say and 
act accordingly: "Your nation is at war with 
ours; this has been declared, as appears by 
the records of e your country, by its consti- 
tuted authorities. We, therefore, will cap- 
ture your vessels, enslave your citizens, bom- 
bard and sack your towns, and slaughter 
your inhabitants." Thus she will have a 
right to say to us, and thus may she law- 
fully treat us. 

Nor can the admission of this testimony be 
sustained on the second ground. What have 
the jury to do with the question,— "What is 
the degree of the defendant's criminality?" 
They are to determine whether he is guilty 
of the crime charged, but they are not to 
decide whether there are any mitigating cir- 
cumstances which ought to lessen the pun- 
ishment The court exclusively must settle 
this question. The authorities cited by the 
counsel for the defendant do not at all sup- 
port the admission of the ground which is 
here contended. In the case of Rex v. Lord 
Anglesea, the court permitted the counsel 
for the crown to go into evidence calculated 
to show that Lord Anglesea sought after an 
opportunity, and persisted in the pursuit of 
the purpose eventually accomplished; and it 
certainly was very proper, when attempting 
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to show the nature of the crime charged 
upon the prisoner, to adopt such a course of 
proceeding, when the precise nature of the 
crime committed could not otherwise be as- 
certained to the jury. The cases from 1 Mc- 
Nul. Ev. 320, 321, 322, 323, by no means fa- 
Tored the gentleman opposed to me. They 
only establish this rational principle, that the 
prisoner may call witnesses to his good char- 
acter, and that the witnesses so called, may, 
in such cases, relate particular facts within 
their knowledge, which have induced the 
good opinion entertained by them. Thus 
Lord Kenyon expressed himself in the case 
of Rex v. Thelwal, at a special commission 
of oyer and terminer, in 1793, at the Old 
Bailey, as follows: "An affectionate and 
warm evidence of the character, when col- 
lected together, should make a strong im- 
pression in favor of the prisoner, and when 
those who give such character in evidence 
are entitled to credit, their testimony should 
have great weight with the jury;" and such 
evidence is in the very nature of things 
relevant If the character of the prisoner 
has always been fair, it is certainly less 
probable that he should have committed the 
crime charged, than if his character had 
been notoriously bad. As to the solitary re- 
mark of Judge Down, in the case of Rex v. 
Moekler, it stands alone, unsupported by any 
authority, or even the dictum of a single 
advocate or elementary writer. The testimo- 
ny offered, then, if there be any weight in 
this reasoning, is wholly irrelevant. If Mr. 
Madison and the other witnesses were now 
here, and sworn in this cause, they would 
not be permitted to give in evidence, to the 
jury any of the facts alleged in Col. Smith's 
affidavit, because they would not tend to 
show that the defendant was not guilty. The 
president of the United States possesses no 
power to dispense with the laws, but, on the 
other hand, is bound by his official oath to 
preserve them inviolate, and to defend the 
constitution of the United States. 

But it is incumbent on the defendant to 
show that he has been guilty of no laches or 
neglect in his endeavors to procure the at- 
tendance of the witnesses. Has the defend- 
ant done his duty in this particular? He 
has served subpoenas on his witnesses; he 
has tendered to them twenty dollars. The 
distance from the city of Washington to 
this place is 240 miles. By the 6th section 
of the act, passed 28 February, 1799 [1 Stat 
626], it is enacted "that the compensation to 
jurors and witnesses, in the courts of the 
United States, shall be as follows, to wit, 
to each grand and other juror, for each day 
he shall attend in court, one dollar and 
twenty-five cents; and for traveling ex- 
penses, at the rate of five cents per mile 
from their respective places of abode to 
the place where the court is holden, and the 
like allowance for returning." This com- 
pensation, we contend, the witnesses were 
entitled to receive before they started from 



"Washington The law imposes no obliga- 
tion upon a witness to give a credit to the 
defendant. A witness, by the subpoena, is 
called upon to leave his business, to travel 
to the place of holding the court, and to re- 
main there until the cause is decided or he 
is dismissed. But is the witness compella- 
ble to do this until he receives his compen- 
sation? The words are "the compensation 
to witnesses in the courts of the United 
States shall be," &c. In England, since the 
statute of 5 Eliz. c. 9, no witness, until his 
reasonable expenses are tendered to him, is 
bound to appear at all; nor, if he appears, 
is he bound to give evidence till such char- 
ges are actually paid. 3 Bl. Coram. 369. 
Congress, however, has not left this ques- 
tion, "What are reasonable expenses?" open 
for discussion, but has declared that five 
cents a mile for going to, and the same for 
returning from, court, shall be the compen- 
sation to which he shall be entitled. But if ' 
the witnesses are holden by law to attend 
without this compensation being first paid, 
how are they ever to obtain it? How, but 
by suit? And if the witness, through pov- 
erty, is unable to attend, is he notwithstand- 
ing to be adjudged guilty of a contempt? 

The question as to the construction of the 
statute of 5 Eliz. c. 9, in this regard, came 
before the court of common pleas, in the 
case of Fuller v. Prentice, 1 H. Bl. 49, on a 
motion for an attachment. But the court 
refused the attachment, saying "that it 
might afford a dangerous precedent, by 
which witnesses coming from their places of 
abode to attend at trials, might be deprived 
of the repayment of their necessary expens- 
es; the whole of which, as well of their go- 
ing to the place of trial, as of their return 
from it, and also during their necessary 
stay there, ought to be tendered to them at 
the time of serving the subpoena, otherwise 
an attachment would not lie." And- yet in 
that case 2s. 6d. had been given to the wit- 
ness, and a promise made to bear all her 
expenses, and a place was taken for her in 
the stage, and she had promised that she 
would go, but when the stage called, she re- 
fused to go, and confined herself in her 
house. The statute of Eliz. is substantially 
the same as the act of congress. By the 
former it is enacted "that if any person up- 
on whom process shall be served to testify 
or depose, and having tendered to him such 
reasonable sum of money for ■ his or their 
costs and charges." Suppose the words in 
the act had been "tendered and paid to him 
ten cents per mile for his costs and char- 
ges," &c; would not that statute, if thus 
expressed, have, in effect, declared that ten 
cents per mile should be the compensation 
to the witnesses? What are the words of 
the act of congress? "The compensation to 
jurors and witnesses in the courts of the 
United States, shall be," &c. Compensation 
necessarily implies satisfaction or payment 
for something done, or to be done, by the 
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witnesses. Before the statute of Eliz., no 
law existed by which witnesses could insist 
on payment of their reasonable costs and 
charges. Congress, by this act, have pro- 
vided that they shall be compensated for 
their costs and charges, and, to put, to sleep 
all controversy about what should be con- 
sidered as reasonable costs and charges, 
have said, it shall be ten cents per mile, &c. 
The right of a witness to compensation and 
the amount of compensation are both set- 
tled by the act of congress, and by neces- 
sary implication. The duty of the party 
who serves process on the witness is also 
settled, for the act says what the compen- 
sation shall be, but it is no compensation if 
it is not paid. "Was it not, therefore, the 
duty of the person on whose behalf the wit- 
ness was served with process, to have ten- 
dered or paid the ten cents per mile, if he 
intended, in case the witness did not ap- 
pear, to proceed against him for a con- 
tempt? But the compensation has not been 
paid or tendered to the witnesses, nor does 
the affidavit of the person who served the 
subpoena help the gentleman over this dif- 
ficulty. He says that he offered Mr. Madi- 
son more, but that he observed that it 
would be to no purpose. In the case of 
Puller v. Prentice, 2s. 6d. was tendered to 
the witness, a promise was made to bear 
her expenses, a place was taken for her in 
the stage-coach, she promised to go, and 
more money was offered, and yet an attach- 
ment was refused. On no principle, there- 
fore, can an attachment be issued against 
Mr. Madison. 

An attachment for the purpose of bringing 
in a witness ad testificandum is never grant- 
ed. The article of amendment to the consti- 
tution has instituted no new compulsory pro- 
cess. The testimony which the witnesses 
named could give, if present, as stated in 
the defendant's affidavit, is wholly irrele- 
vant, and the motion for an attachment is 
premature. 

Wednesday, July 16. 1S06. 

Some desultory conversation arose at the 
bar, when the argument proceeded: 

Emmet. The counsel for the prosecution, 
who last addressed the court, adverted to 
the interest and anxiety which, from the 
number and respectability of the" audience, 
it is manifest that this cause has excited in 
the public mind; and he was pleased to inti- 
mate that he had it in his power to assign 
a motive for this general solicitude, totally 
different from the actual importance of the 
prosecution. To me, I confess, it appears, 
that the novelty and nature of the questions 
heretofore agitated, and those likely here- 
after to arise in the course of these trials, 
are fully sufficient to fix the public attention 
upon the proceedings of this court. Tou 
are making precedents in criminal jurispru- 
dence, the influence of which may hereafter 
be very great and extensive; and you are 
doing so under the judiciary system of the 
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United States, where precedents of that na- 
ture are by no means common. Besides, 
the enterprise with which the defendant is 
supposed to be connected is in itself calcu- 
lated to awaken in his favor the most gen- 
eral sympathy and interest. It was there- 
fore hardly worth the learned counsel's 
while to hint, with some appearance of se- 
verity and censure, at any extrinsic induce- 
ments for the portion of attention, that the 
public may bestow upon our proceedings. 
But if in doing so, and if by the motive 
which he did not think proper to assign or 
specify, he intended to allude to any thing 
in the conduct of the defendant's counsel, 
as one of them, standing in a very extraordi- 
nary and delicate situation, I entreat the in- 
dulgence of the court, while I say a few 
words about myself. 

Attached as I am by the strongest connec- 
tion to those principles, which placed the pres- 
ent administration in power; feeling for the 
members who compose it the sincerest esteem; 
and wishing to see them exalted on the high- 
est pinnacle of respect, it will be with extreme 
reluctance and personal pain, that I shall, per- 
haps, in the course of these proceedings, press 
inferences of facts, somewhat derogatory to 
that dignified and honorable reputation, which 
they have most deservedly acquired. In the 
present cause, however, no sentiment of pri- 
vate respect or public feeling can be permitted 
to interfere with the discharge of my profes- 
sional duty. Colonel Smith has done me the 
honor of thinking that my exertions may be 
useful to him in the conduct of his defence; 
and surely there is nothing in the character of 
that gentleman, nor even in the fact with which 
he is charged, that could justify my withhold- 
ing those exertions; more especially, since (if 
those things which he has stated to me in 
private, and sworn to me in court, shall be 
proved on his trial) I cannot but consider him 
as "a man more sinned against than sinning." 
The learned counsel, however, may rest as- 
sured, that although I shall earnestly urge 
whatever I conceive pertinent and necessary 
to my client's defence, I shall not be induced 
by any wish of exalting my own character, or 
acquiring the favor of any party or descrip- 
tion of men, to wound the feelings of those 
whom I respect, or to urge what may be un- 
pleasant to them, farther than is indispensa- 
bly necessary. I have no wish through this 
trial to excite unfavorable impression against 
any one; on the contrary, most gladly would 
I erase all memorials of it from 'the records of 
this court, and blot out from the public mind 
all remembrance of it, and of the transactions 
to which it has given rise. What irresistible 
motives caused it to be commenced, I cannot 
presume to divine; but it is the only error 
that I feel inclined to impute to the adminis- 
tration; for as to the part they took, accord- 
ing to my client's statement, in the enterprize, 
for assisting which he stands indicted, I trust, 
before I conclude, I shall evince myself to be 
not only the defender of Col. Smith, but of the 
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government itself. The court will pardon my 
having spoken thus much of myself; but I 
conceived this explanation due to the peculiari- 
ty of my situation, and to the extent of my 
obligations to those whose friendship has con- 
tributed to place me in a situation so peculiar. 
I shall now proceed to the matter before the 
court. 

The affidavits on which these motions must 
be decided are, I apprehended, perfectly con- 
sistent with each other. Col. Smith considers 
the gentlemen at Washington as material 
witnesses for his defence, and assigns his rea- 
sons for that opinion, by specifying the facts 
which he expects to prove from their testi- 
mony. These reasons are not removed by 
Mr. Sanford's affidavit, which does not contro- 
vert or doubt any of the facts specified; but 
merely says, in general terms, that he does 
not conceive the witnesses to be material. I 
trust, I shall be able, when we shall have 
come to the discussion of that question, to 
convince the court of their materiality. I 
purpose, with its permission, to argue, first, 
the motion for the attachment, and, secondly, 
that for putting off the triaL 

The counsel for the prosecution have dis- 
played very considerable learning and re- 
search in tracing the history and progress of 
attachments against witnesses in England; 
but they will allow me to say, that their 
learning and research have no application to 
the law on that subject, as it exists in Amer- 
ica. The counsel who spoke last, professed 
to detail what he called the "travail throes" 
of the measure; but as far as relates to the 
judiciary of the United States, it had, in this 
country, no travail throes; it is derived from 
the constitution, the head of our laws; and 
like the celebrated offspring of the head, it 
was consummate at its birth. We claim the 
process of attachment to compel the attend- 
ance of witnesses, as a matter of right, by 
virtue of the sixth article in addition to, and 
amendment of, the constitution (Graydon's 
Dig. 17, printed as article 8), which says, that 
in all criminal prosecutions, the accused shall 
have compulsory process for obtaining wit- 
nesses in his favor. By the fourteenth sec- 
tion of the general judiciary act, passed Sep- 
tember 24th, 1789 (Graydon's Dig. 243 [1 Stat. 
81]), which gives to the courts of the United 
States the power "to issue writs of scire 
facias, habeas corpus, and all other writs not 
specially provided for by statute, which may 
be necessary for the exercise of their respec- 
tive jurisdictions, and agreeable to the prin- 
ciples and usages of law;" and lastly by the 
sixth section of the act of 2d March, 1793 
(Graydon's Dig. p. 256 [1 Stat 335]}, which 
provides that subpoenas for witnesses who may 
be required to attend a court of the United 
States in any district thereof may run into 
any other district." These provisions form a 
striking difference between the English and 
American law. It may be, as the learned 
counsel contends, that in England the grant- 



ing of an attachment is discretionary with the 
court, which may refuse it, or issue it for the 
purpose of vindicating its own dignity. In 
that country the party accused was for a long 
time wholly unprotected; he could not ex- 
amine hjs witnesses on oath, and had no means 
for compelling their attendance. It was not 
before the 7 Wm. III. c. 3, that any compul- 
sory process for witnesses was given to the 
accused; that act was expressly confined to 
cases where the judgment would work corrup- 
tion of blood; and that is the only law, even 
to this day, which gives such process in any 
criminal case whatever. The 1 Anne, c. 9, 
enaets that witnesses for the prisoner shall be 
sworn, and under the equity of that statute, 
if I may say so, the courts have, in other crim- 
inal eases, awarded compulsory process; but 
they have considered themselves entitled to- 
exercise their discretion as to granting at- 
tachments. I therefore broadly contend, that 
although in England the subject, when ac- 
cused, may not have a right to compulsory 
process, yet in America the citizen has it se- 
cured to him by the highest authorities, the 
constitution and laws of congress: and I here 
claim the attachment as the right of my 
client 

The opposite counsel have endeavored to 
entangle us by raising a distinction that we 
are not entitled to an attachment on a gen- 
eral affidavit. In answer to that objection, it 
may be observed, that our affidavit is special, 
and states sufficient to show the importance 
of the testimony expected from those gentle- 
men. That topic I shall discuss at large, in 
arguing the motion for putting off the trial; 
but, postponing it until then, I shall here in- 
sist that we are entitled to have this motion 
granted, even on a general affidavit, and that 
it is not necessary to state any thing respect- 
ing the nature of the evidence they may give. 
An attachment is our right. The ordering 
of it must therefore be as much a matter of 
course as the issuing of a subpoena. Were 
I to apply to the officer of the court for a 
subpoena, should I be stopped by an inquiry 
on his part, how far the witness was mate- 
rial? Certainly not. When I come then 
into this court, and ask for what is equally 
my right, and ought to be as much a matter 
of course, shall I be stopped by interroga- 
tories, which it could be necessary to an- 
swer, only if I were applying for a writ, that 
the court might, in its discretion, either grant 
or refuse? We have shown that the wit- 
nesses have disobeyed the process of the 
court by non-attendance. With regard to 
them, subpoena is not a compulsory process, 
and we therefore ask, under the sixth article 
of the amendment of the constitution, and 
the fourteenth section of the judiciary act [1 
Stat. 81], for a process that will compel their 
attendance. This process, "agreeable to the 
principles and usages of law," is an attach- 
ment; and an affidavit of the service of the 
subpcena, with the absence of the witness, 
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without a sufficient excuse, is all that can 
be requisite for the success of our applica- 
tion. 

The counsel on the other side have told us, 
that we are only entitled to a conditional 
rule in the first instance. If that should be 
the opinion of the court, it will only influence 
the manner of making out the order, and 
cause us to accept of a rule to show cause; 
it would make no difference to us, except so 
far, as it might delay our trial; but from the 
probability of that delay arises an irresisti- 
ble objection to a conditional order, that it 
would prevent a speedy trial By the sixth 
article of the amendments to the constitu- 
tion already quoted, the accused shall enjoy 
the right to a speedy trial; for the purpose 
of which he shall have compulsory process 
to obtain the attendance of his witnesses. 
Thai process, then, ought to be modified, so 
as to be consistent with, and to procure a 
speedy trial. Here, also, the authorities 
from the English law books become inap- 
plicable, if the counsel for the prosecution 
are right in the position for which they 
have principally contended; because the 
granting of the attachment in that country 
is, as they say, a matter of discretion; in 
America it is a matter of right; and surely 
those authorities that refer only to questions 
of discretion, can have no bearing on a ques- 
tion of constitutional right If the process 
were only issued to vindicate the dignity of 
the court, it might proceed by slow degrees, 
and begin with a conditional rule; but there 
are not the same motives, nor is there the 
same power to interpose that delay between 
the right of the accused to a speedy trial, 
and his right to compel the attendance of his 
witnesses. That dilatory rule is only au- 
thorized, or required, where the matter to 
be ultimately decided upon rests in the dis- 
cretion of the court. 

But it is said that we did not tender to the 
witnesses the necessary expenses; that we 
were five -dollars short of the precise sum. 
Is this Mr. iladison's objection, or will he 
.feel grateful to those who urge it on his be- 
half? I presume not, for he has expressly 
disclaimed it The tender was twenty dol- 
lars in the first instance, and a farther offer 
to pay all his expenses; and the affidavit of 
service states, that on this offer being made, 
he secretary of state replied, it was unnec- 
essary saying anything more on that subject; 
thereby undoubtedly waiving "the benefit of 
an insufficiency in the tender, if under any 
circumstances advantage could be taken of 
it. The truth, however, is that the objection 
would not avail them even in England. The 
cases cited by the opposite counsel are all in 
civil actions, and the necessity of tendering 
to witnesses their expenses, at the time of 
serving the subpoena, was created by 5 Eliz. 
c. 9, § 12, which relates only to such suits. 
In criminal cases no tender was ever held 
to be necessary. 

PATERSON, Circuit Justice. Is there not 
27FED.CAS. — 77 



good reason for that when the defendant 
would not be entitled to any process at all? 

Emmet. The observation is certainly cor- 
rect The statute was passed when persons 
accused were in no case entitled to such 
process; and it could not be within the pur- 
view of the law, to make them tender money 
on service of a process, to which they were 
in no respect entitled. In criminal cases it 
is perfectly settled that witnesses are bound 
to attend. Hawk. P. 0. b. 2, c 46, § 50, is 
explicit on this point "It seems that in civil 
proceedings a witness is not obliged to at- 
tend, unless his expenses are tendered to 
him, pursuant to 5 Eliz. c. 9, and if after 
such tender he neglect to appear, he may be 
fined according to the directions of that stat- 
ute, or punished by attachment for a con- 
tempt of the court, as the circumstances of 
the case shall appear to be. But in criminal 
proceedings, the demands of public justice 
supersede every consideration of private in- 
convenience; and witnesses are bound un- 
conditionally, to attend the trial upon which 
they may be summoned, and be bound over 
to give their evidence." 

PATERSON, Circuit Justice. Xou say that 
the defendant is entitled to compulsory proc- 
ess, as of right. Is there any statute of the 
United States which makes the tender of ex- 
penses to the witness on the service of the 
subpoena necessary? 

Emmet I apprehend not; and in that re- 
spect there is a very manifest difference be- 
tween the English and the United States 
law. By the statute of Eliz. a tender is neces- 
sary from the express words of the act; and 
those words have regulated the decisions of 
the English courts. By the United States 
act of the 28th February, 1799, § 6 (Gray- 
don's Dig. 260 [1 Stat 626]), a compensation 
to witnesses is regulated at the rate of five 
cents a mile for traveling, and $1.25 for ev- 
ery day's attendance in court. It struck me 
on reading that law, that those sums of mon- 
ey were to be paid to witnesses, as to jurors, 
by the United States, and not by the defend- 
ants; and, on inquiring as to the practice, I 
find that the officers of the court are not 
agreed. On this point, therefore, the court 
must form its own conclusion. But from 
whatever quarter the compensation should 
come, jurors and witnesses are by the law 
put upon the same footing. Would a juror, 
when summoned, be permitted to say, "I will 
not obey the process of the court because I 
have no tender of my expenses"? Certain- 
ly not By what construction of the act, 
then, can that objection lie in the mouth of 
a witness? 

PATERSON, Circuit Justice. Has there 
been any decision under this statute on the 
ground of tender? 

Emmet. I answer, perhaps without suffi- 
cient information, not; at least, not to my 
knowledge. But when I couple this law 
with the article of the amendment to the 
constitution which says a witness must at- 
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tend, I think lie can claim no right to a pre- 
vious tender of his expenses; but must per- 
form the service of attending; and in case of 
nonpayment, he becomes entitled to his ac- 
tion for the compensation. 

Another question has been raised. It has 
been insinuated rather than explicitly ex- 
pressed, by one of the counsel for the prose- 
cution, that those witnesses could not be 
coerced to appear. If hereby is meant to be 
asserted any peculiar privilege of office, cer- 
tainly such claim cannot be made by Doctor 
Thornton or Mr. Wagner. Nor is there such 
a privilege attached to any of the offices 
held by the other witnesses. It is a strange 
doctrine in this free country, where the con- 
stitution and laws have accurately marked 
out the rights and privileges belonging to 
every office. Privileges of exemption from 
those duties to which every citizen is liable 
as such, must be clearly shown, and the 
law by which they are authorized must be 
produced. 

PATERSON, Circuit Justice. You may 
save yourself the trouble of arguing that 
point; the witnesses may undoubtedly be com- 
pelled to appear. 

Emmet. Another question has been stated; 
Can the witnesses be compelled, or would 
they be authorized to disclose the secrets of 
state? No law book that I have ever read 
or heard of mentions such a privilege as be- 
longing to public officers, though it is uni- 
formly allowed to lawyers and attorneys. 
But in this case another answer is also ob- 
vious. If the concurrence of the president 
in those matters with which CoL Smith 
stands eharged be a secret of state, for the 
keeping of which there is a lawful privi- 
lege, it must be because such concurrence 
was within the legal sphere of the presi- 
dent's duties. If that be the case, let it be 
remembered, when I shall argue that the 
concurrence of the president would fox*m a 
justification for my client; at present I shall 
urge it thus: If the concurrence of the 
president was within the legal sphere of his 
duties, the legality of his conduct will jus- 
tify those who acted by his concurrence; of 
course, the court will help us to the utmost 
in availing ourselves of the legal and ade- 
quate defence; and will, at least, bring the 
witnesses into court, to try whether they 
will decline answering what, if they do an- 
swer, must acquit us. On the other hand, 
if such concurrence be not within the legal 
sphere of the president's duty, then, as to 
that, neither he nor the witnesses can have 
any legal privilege in right of his or their 
offices. Supposing the witnesses are not 
bound to divulge the secrets of government, 
let them, at least, declare whether there be 
any secrets of government connected with 
the measure for which Col. Smith stands in- 
dicted. 

But it is also urged that the witnesses 
could not. be forced to answer questions 
that might criminate themselves. No; but 



there is nothing in that argument that 
should prevent their being brought into 
court, to see whether they will make an ob- 
jection which they certainly may waive. In 
truth, however, CoL Smith's affidavit does 
not lay us open to that argument; for it 
does not charge anyone with approving of 
that expedition, but the president and sec- 
retary of state. Now, Mr. Madison may be 
called to prove the conduct of the president, 
and the other witnesses to prove the con- 
duet of Mr. Madison. 

PATERSON, Circuit Justice. Would Mr. 
Madison be liable to a prosecution if he an- 
swered that the conduct of Col. Smith was 
with his knowledge, or knowledge and con- 
sent of the president? 

Emmet. If the view I shall hereafter take 
of the statute be correct, he certainly would 
not. 

Another circumstance has been mentioned; 
that those gentlemen have offered to be ex- 
amined under a commission, and the court 
was pleased to express some surprise that 
such an arrangement had not been before 
thought of. Withothe utmost deference, I 
beg leave to answer, that the circumstance 
was adverted to; but neither the defendant 
nor his counsel are willing to accede to that 
arrangement. For my own part, I declare, 
that except upon some very extraordinary 
occasion, which I cannot now foresee, I nev- 
er will consent to examine a witness under 
a commission in a criminal case, if his at- 
tendance on the trial can be forced. Even 
in civil causes, I have more than once had 
occasion to lament the inroads that are 
made upon oral testimony, by the increased 
use of written depositions; and I am con-^ 
vinced that the latter frequently prevent the 
discovery of truth. Every one knows that 
when a witness is examined in open court, 
the manner in which he answers, and the 
manner in which he declines to answer, are 
matters of public observation; and that 
cross-examination may draw out more than 
could be obtained by studied and written 
answers to written interrogatories. It is the 
wish of my client that this ease shall be 
made as clear as possible; that the truth 
shall be eviscerated and brought into public 
view; that the allegations of the defendant 
and the testimony of the witnesses may be 
compared and judged of by the jury and the 
public. The advantages of oral testimony 
over written depositions are so strikingly set 
forth by Sir Matthew Hale in his History 
of the Common Law (volume 2, c. 12, p. 143), 
that I shall beg" leave to read a short ex- 
tract from it; as, perhaps, if the same rea- 
sons were assigned by myself, they might 
be supposed to have some personal allu- 
sions. "The excellency of this open course 
of evidence to the jury, in presence of the 
judge, jury, parties and counsel, and even 
of the adverse witnesses, appears in these 
particulars: 1st That it is openly, and not 
in private, before a commissioner or two, 
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and a couple of clerks; where oftentimes 
witnesses will deliver that which they will 
he ashamed to testify publicly. 2dly. That 
it is ore tenus, personally, and not in writ- 
ing; wherein oftentimes, yea too often, a 
crafty clerk, commissioner or examiner will 
make a witness speak what he truly never 
meant, by dressing of it up in his own 
terms, phrases and expressions. Whereas, 
on the other hand, many times the very 
manner of delivering testimony will give a 
probable indication whether the witness 
speaks truly or falsely. And by this means, 
also, he has an opportunity to correct, amend, 
or 'explain his testimony, upon further ques- 
tioning with him; which he can never have 
after a deposition is set down in writing. 
3dly. That by this course of personal and 
open examination, there is opportunity for 
all persons concerned, viz. the judge, or any 
of the jury or parties, or their counsel or 
attorneys, to propound occasional questions, 
which beats and boults out the truth much 
better than when the witness only delivers 
a formal series of his knowledge without 
being interrogated. And on the other side, 
preparatory, limited, and formal interroga- 
tories in writing, preclude this way of oc- 
casional interrogations; and the best meth- 
od of searching and sifting out the truth is 
choaked and suppressed. 4thly. Also by this 
personal appearance and testimony of wit- 
nesses, there is opportunity of confronting 
the adverse witnesses; of observing the con- 
tradiction of witnesses, sometimes of the 
same side; and by this means great oppor- 
tunities are gained for the true and clear 
discovery of the truth. 5thly. And farther, 
the very great quality, carriage, age, condi- 
tion, and place of eommorance of the wit- 
nesses, are, by this means, plainly and evi- 
dently set forth by the court and the jury; 
whereby the judge and jurors may have full 
information of them; and the jurors, as they 
see cause, may give the more or less credit 
to their testimony.*' There is another ob- 
jection to taking the depositions of the wit- 
nesses, by commission in criminal cases, 
which I think irresistible; if the witnesses 
swear falsely, how are they to be indicted 
for perjury? In urging this argument, I can 
have no allusion to the witnesses who have 
offered to be thus examined; but this case 
is so conspicuous and important, that every 
part of its proceedings may hereafter be- 
come a precedent; and in this case the prec- 
edent might give rise to a very dangerous 
practice. I therefore feel that I should not 
only be doing injustice to my client, but al- 
so injury to the general administration of 
justice, if I consented to any other mode of 
taking the testimony of those gentlemen, 
than viva voce before the jury. 

We come now to the most important ques- 
tion; the materiality of the testimony ex- 
pected from those witnesses. So far as re- 
lates to the attachment, I trust I have already 
convinced the court that it ought to be laid 



out of consideration; that process being a mat- 
ter of right The witnesses are in contempt; 
when they come forward to purge themselves 
of that contempt, then, and not before, ought 
the nature of their evidence to be taken into 
consideration. I deem it, however, to be the 
most important of all questions raised in this 
cause; since the counsel for the prosecution 
resist our application to put off the trial, on 
their allegation that the testimony is imma- 
terial. The remainder of my observations 
shall, therefore, be directed to the support of 
that application. The facts which we hope to 
prove by those witnesses are very material, 
either for a complete defence or for mitigation 
of punishment; and in either case we have a 
right to ask for compulsory process to bring 
them into court, and for the postponement of 
the trial till they do come. It cannot be ex- 
pected of us that we should, in this stage of 
proceedings, disclose our defence, and give 
the opposite side advantage of a detailed ar- 
gument upon the application of our evidence. 
We shall do enough if we show by a general 
view of the subject, that those facts may be 
applicable to our case either in justification or 
in mitigation of punishment. 

First, as to justification: The purport Qf a 
constitution is to define the duties of the con- 
stituted authorities, to prevent their usurpa- 
tions or collisions, and to limit the powers of 
public officers, in order to protect the people 
from their encroachments. It seems to me, 
therefore, that the fair construction of our con- 
stitution, as to the right of declaring war, is 
that the executive shall be controlled, and de- 
prived of that baneful prerogative which is 
exercised by the chief magistrate of England. 
If the president undertake to declare war, he 
becomes undoubtedly and justly liable to im- 
peachment; but it is too harsh a construction 
of the constitution to say that it has any ref- 
erence to the conduct of an individual acting 
bona fide under the president, and by his au- 
thority, in times and circumstances such as 
those when General Miranda's expedition was 
set on foot No subordinate officer or private 
person acting by the president's authority, 
falls within the purview of the constitution, 
or becomes criminal, unless by knowingly and 
intentionally assisting to violate its provisions, 
he should involve himself in the guilt of his 
principal. Where, therefore, the situation of 
the country affords a reasonable ground for 
supposing that a war with some foreign pow- 
er, may speedily break out, I submit that the 
subordinate agent who, with the knowledge 
and under the direction of the president, pro- 
vides or prepares the means for a military en- 
terpiise against that power, stands acquitted, 
and that if there has been any misconduct, it 
must be answered for by the superior officer 
alone. Who is to be the organ of congress if 
secret preparations for war shall have been 
decided upon? Undoubtedly, the executive. 
Suppose then the head of the war department, 
by the desire of the president, should write to 
any contractor or subordinate officer to. pro- 
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vide a million of cannon balls, or any of the 
other things necessary for a military expedi- 
tion, while congress were sitting with closed 
doors, deliberating upon an avowedly hostile 
message sent them by the president; would 
the contractor come under the penalties of the 
law, if he accepted and executed the contract, 
and thereby provided and prepared the means 
for a military expedition? Or should he say, 
I will not execute the contract, or the inferior 
officer, I will not obey your orders; for I do 
not know that you have the sanction of con- 
gress, as they are still sitting in secret delib- 
eration ? I venture to assert that a more un- 
wise or injudicious construction could not be 
given to the constitution, than to say that it 
prohibits a subordinate officer from paying 
obedience to the orders of his superior, or that 
the commands of the president would not be 
to him a sufficient justification of his conduct 
under all the circumstances of the ease. 

Spain had committed depredations on our 
territory; the message of the president details 
the particulars, and recommends a hostile at- 
titude; congress sit with closed doors to dis- 
cuss the question. To whom, then, should the 
people at large look for information or guid- 
ance, but to the president? Is it not compe- 
tent to congress to decide secretly on the pro- 
priety of anticipating an enemy before he has 
matured his strength? If they should so de- 
termine to declare war, would they not. nat- 
urally authorize the president to take all nec- 
essary steps for attack or defence, unknown 
to Spain? A citizen residing distant from the 
seat of government can only know such facts 
as are public; he is not likely to have direct 
communications as to the secret objects of the 
cabinet or congress. But when he sees that 
Spain has commenced hostilities against us, 
and finds that the president has recommended 
war, on which the two houses are deliberating 
in secret; when at the same time he receives 
satisfactory assurances that he has the appro- 
bation of the executive, shall he be culpable 
if he acts on those views and on that author- 
ity? 

Here I am met by an objection, that Col. 
Smith does not lay any foundation for sup- 
posing this to be the state of the country; nor 
does he swear that he expects to prove those 
facts by these witnesses. To that I answer, 
that perhaps we may question them as to 
those facts; but we do not complain of want 
of testimony on that subject; we may prove 
it by other means; I see a very venerable i 
witness in court, by whom we can certainly 
prove the state of the country. It is not nec- 
essary to specify in the affidavit more than we 
expect and want from those witnesses; it nev- 
er yet was required of an accused that he 
should disclose, on a motion of this kind, all 
the particulars of his defence, and how each 
faet is to be proved. In this state of the 
cause, we may well assume circumstances of 
public notoriety, and couple them with those 

i The vice-president. 



we wish to prove by the witnesses, in order 
to see whether the whole together will not 
make a justification. 

The argument which I have hitherto urged 
from the state of the country acquires infinite- 
ly more force when you consider the precise 
charge in the indictment, which is framed pur- 
suant to the statute for setting on foot, pro- 
viding and preparing the means for a military 
expedition or enterprize. 

PATERSON, Circuit Justice. What are 
the words of the statute? 

Emmet read from Graydon's Dig.. p. 70, the 
fifth section of the act of 5th June, 1794 [1 
Stat 384]: "If any person shall, within the 
territory or jurisdiction of the United States, 
begin or set on foot, or provide or prepare 
the means for any military expedition or en- 
terprize to be carried on from thence against 
the territory or dominions of any foreign 
prince or state with whom the United States 
are at peace, every such person so offending 
shall," &.c. It appears then, that the indictment 
and statute are only pointed against prepara- 
tory acts for carrying on an enterprize against 
a power at peace. Will the counsel for the 
prosecution offer evidence of the sailing of the 
Leander, or of any act of hostility? If they 
do, it must be in order to lay matter of ag- 
gravation before the jury, and let them con- 
sider how, far that is consistent with their de- 
nial of our right to prove matter of mitigation 
in the same way. But as to the acts charged 
in the indictment, they are only preparatory, 
and independent of any actual hostility. As 
to them, the state of the country forms an ir- 
resistible justification both of Colonel Smith 
and of the president The constitution indeed 
does not allow the latter to declare war, but 
does it forbid his providing and preparing the 
means of carrying it on, while congress are 
in aetual and secret deliberation whether they 
shall declare war against a nation that is 
committing and provoking hostilities? Spain, 
indeed, was technically at peace by the treaty 
of San Lorenzo, but she was actually at war 
by the law of nations; she had broken that 
treaty, plundered our ships, invaded our terri- 
tories, and carried our citizens from thence as 
prisoners by military force. Such a nation 
is not entitled, if I may say so, to the benefits 
of this act, the object of which is, that so 
long as any prince or potentate shall act 
towards us with perfect amity, and not by 
equivocal or unfriendly conduct render pre- 
paratory measures for war advisable, so long 
as it shall be forbidden under the penalties of 
this law, to any individuals to break that 
amity, and by unauthorized acts to endanger 
the peace of the two countries. But if the 
foreign power shall itself have broken that 
amity, and shall have given just grounds of 
war, no government ought to omit "providing 
and preparing the means" for military enter- 
prizes; nor could any law have intended to 
prevent the preparatory efforts of individuals 
for subduing the public enemy. The memo- 
rable congress that commenced your revolu- 
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tion, did not hesitate to provide and prepare 
the means of meeting the English before the 
actual war was declared; nor did it censure 
or discountenance those patriots, who, unau- 
thorized by any orders, and before the formal 
declarations of war, possessed themselves of 
Ticonderoga and Crown Point. 

The circumstances of the times, we have 
shown, justified the president in giving his 
approbation, and my client, under that ap- 
probation, in providing and preparing the 
means of a military enterprize against Spain. 
And surely no enterprize could be more use- 
ful or effectual for drawing the enemy from 
our southern and western frontiers; none 
more worthy of the exalted, and philosophic 
mind of our chief magistrate; none more con- 
sonant to the enlightened and philosophic 
views of society and politics, which he 
has exhibited to the world, than an expedi- 
tion to liberate South America; to destroy at 
once Spanish tyranny and power on our 
own continent; to enfranchise, by one effort, 
millions of our fellow creatures from the 
most frightful bondage; and to lay the foun- 
dations, in so large a portion of the globe, 
for the freedom and the happiness of man! 

PATERSON, Circuit Justice. You state in 
the affidavit that it was done with the knowl- 
edge and approbation of the president, but 
is it stated in the affidavit that he author- 
ized the fitting out of the expedition? 

Emmet. I conceive it was not necessary; 
for though I have argued upon the effects 
of an authorization, it was only to show that 
the argument of the adverse counsel went 
much too far, when they contended that the 
president could not authorize any such meas- 
ure. For our defence, it will be only neces- 
sary to show that the president was, under 
the circumstances of the times, warranted 
to provide and prepare the means for a mili- 
tary expedition; and that, in what he might 
do, we acted with his knowledge and appro- 
bation. "Qui prohibere potest et non pro- 
hibet, jubet." The knowledge and approba- 
tion of the chief magistrate and heads of 
departments, if we shall prove them to have 
been sufficiently express and positive, will 
amount to justification; but even if we shall 
fail in establishing them to that extent, they 
will still afford very powerful inducements 
for mitigating the punishment This is de- 
nied on the other side; but I would ask, if it 
could be proved that this enterprize was car- 
ried on against the president's express order, 
would not that be matter of aggravation? 
If it would, surely the reverse must be mat- 
ter of mitigation. The mistake into which a 
defendant may have been led by the appro- 
bation of the government, and the innocence 
of his motives, must surely mitigate a dis- 
cretionary punishment. In this case we do 
not rely upon a mere general and vague ap- 
probation of the measure; we will show that 
approbation was given to this very defend- 
ant's being concerned in it. 

We are told, however, that no evidence 
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which only goes in mitigation of punishment 
should be laid before a jury; but that it is 
only cognizable by the judge who is to ap- 
portion the punishment, and that, therefore, 
the want of it forms no ground for putting 
off the trial. This doctrine, permit me to 
say, is contrary to every day's experience; 
for who that has attended the commonest 
trials for assault and battery does not know 
that all matters connected with the crime, 
though not making any part of the issue, 
whether they preceded, accompanied or fol- 
lowed the fact charged, are given in evidence 
on the trial; and that the judge, after hear- 
ing those matters, varies his sentence ac- 
cording to the ease, from perhaps one cent to 
a very exemplary fine and imprisonment? 
But what reporters can we quote on this sub- 
ject? I verily believe that no lawyer who 
ever undertook to report a case thought this 
a matter of sufficient difficulty or importance 
to be worth noting. It happens, however; 
that we can cite a printed case in which the 
point has been decided, and that only, be- 
cause the trial having been taken verbatim, 
the most insignificant circumstances attend- 
ing it have been preserved. The case I al- 
lude to is that of the Earl of Anglesea, in 
9 State Tr. p. 335. There, although it was re- 
sisted by .the defendant's counsel, the coun- 
sel for the prosecution stated and proved 
matter of aggravation, entirely distinct from 
the assault on which the indictment was 
framed; and the court considered his right 
of doing so as unquestionable. It has been 
asserted, on the other side, that the facts 
stated, accompanied the assault, and there- 
fore were necessarily admitted; but if so, 
how came the defendant's counsel to resist 
their introduction? On looking into the case, 
the court will find those facts which were 
introduced for the purpose of aggravation 
happened the two days preceding the as- 
sault. A distinction is also taken, that what 
was there stated, was in aggravation, and 
that what we wish to introduce before the 
jury, is in mitigation of punishment. What 
principle of law sanctions this distinction? 
Those who have a right to hear the one 
surely have right to hear the other. Unfor- 
tunately, also, it seems contrary to the case 
of Rex v. Mockler, 1 McNaL Ev. p. 320, 
where Downes, justice, admitted evidence of 
character on the trial for uttering counter- 
feit coin; as the punishment was not cer- 
tain, but discretionary in the court. 

But the counsel on the other side main- 
tained that such evidence must have been 
received to meet the issue of not guilty; it 
being very unlikely that a person of good 
character would be guilty of such a crime. 
To this surmise, the answer is obvious; that 
was not the reason assigned by the court. It 
happens, also, that I was concerned in that 
cause for the defendant, and have such a rec- 
ollection of it as enables me to show the 
learned counsel's supposition to be ground- 
less. The fact was clearly proved, and in- 
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deed admitted; but the defence was, that the 
defendant was a silver-smith, and made out 
of pure metal shillings which were rather 
more valuable than the current coin, which, 
by being worn down, was not worth more 
than nine pence, and of which there was an 
actual scarcity. This certainly formed no 
legal defence; but, on its being proved, that 
the counterfeit was as good as the current 
coin, the judge admitted evidence of charac- 
ter, not to controvert the guilt, which was 
unquestionable; but that it might be consid- 
ered in mitigation of punishment. 

The Chevalier D'Eon's Case, 3 Burrows, 
1513, is very much relied on by the opposite 
side, as proving that evidence in mitigation 
should not be received on the trial; but that 
it should be laid before the judge after ver- 
dict, by affidavit; and that the want of it 
forms no ground for putting off the trial. 
Let us, therefore, shortly examine that case. 
The first position is supported, as the coun- 
sel think, by this expression of Lord Mans- 
field: "If their knowledge relates to any cir- 
cumstances that may serve to mitigate the 
punishment, in case he should be convicted, 
that sort of evidence will not eome too late 
after conviction of the offence, and may be 
laid before the court by affidavits." True, 
it will not come too late after conviction; 
but has his lordship said that it would come 
too soon before verdict? True, it may be 
laid before the court by affidavits; but has 
his lordship said that it ought not to be laid 
before the court viva voce, on the trial? 
That sentence, however, has been miscon- 
ceived by the learned counsel; it only refers 
to the peculiar circumstances of D'Eon's 
Case, and does not purport to lay down any 
general principle whatsoever. This will in- 
stantly appear by comparing the report of 
the same case, in 1 W. BL, 510, with that 
in Burrows. The motion was made in 
Trinity term; the trial could not take place 
till after that term; .and, as it was an in- 
formation, judgment could not be given till 
the November or Michaelmas term; and Mr. 
Morton and Mr. Ashhurst argued, I confess, 
I think unanswerably, for puttting off the 
trial, that it could not, at the utmost, cause 
above eight day's delay, as to the sentence, 
if the defendant should be ultimately con- 
victed. Lord Mansfield, however, said, in 
substance: Your witnesses are out of our 
jurisdiction in France; and it is not either 
in your power or ours to compel their at- 
tendance; but you expect them here, you say, 
next term; they will therefore come, if at 
all, before sentence; and as they can be only 
in mitigation (this being an information for a 
libel, which admits of no justification) you 
can still have the benefit of their testimony; 
though they should not be present on the 
trial their evidence will not come too late 
next term (when you expect them) after your 
conviction, and you can lay it before the 
court by affidavit. This is the true expla- 
nation of that sentence on which the oppo- 



site counsel so much rely; and permit me 
to observe upon that case, even were it more 
favorable for them than in reality it is, that, 
since truth is settled to be an inadmissible 
justification on an indictment for a libel, it 
is manifest the exclusion of those witnesses 
on the trial of the issue worked an injus- 
tice to the defendant. Indeed, any one who 
now examines that decision with impartiali- 
ty, will, I think, be convinced that the de- 
fendant was very hardly dealt with; and, 
what surely will not recommend the prece- 
dent to this court, it appears from 1 W. BL, 
517, as if this hard treatment sprung from a 
spirit of complaisance to certain foreign min- 
isters. 

This ease, however, affords no ground for 
arguing that matter in mitigation of punish- 
ment should not be given in evidence on the 
trial— and every day's experience shows that 
it may. Even for the information of the 
judge, if he alone is to take cognizance of the 
testimony, it is advisable that he should be 
informed by viva voce examination, which is 
superior to written affidavits, and which af- 
fords the advantage of sifting out the truth 
by pointed and cross-examination. Besides, 
if we are not allowed compulsory process for 
enforcing the attendance of those witnesses 
before the jury, and a postponement of the 
trial till they can be brought into court; by 
what process or authority of law are we to 
obtain their affidavits in mitigation of pun- 
ishment? I know of no process by which 
you can compel any man to swear an affida- 
vit: and here let me observe, that in the 
Chevalier D'Eon's Case, his witnesses he ad- 
mitted were friendly, and were willing to be- 
examined— there was therefore no danger 
but that he could procure their affidavits 
after conviction. Col. Smith does not pre- 
tend that his witnesses are friendly, or will- 
ing to be examined. How then, I again 
ask, if this trial should not be postponed un- 
til the attendance of the witnesses can be 
enforced and their evidence obtained under 
a compulsory process, is the defendant to 
procure those affidavits, which might be 
laid before the court, and ought to diminish 
the punishment? Besides, it is the right of 
the jury to recommend to mercy; and how 
can they do so, if no extenuating circum- 
stances are permitted to reach their ears? 
The president's approbation and knowledge 
are facts, which, like most other facts, may 
be contested, and upon which, therefore, the 
court entertain some doubts. "Would not the 
recommendation of the jury, finding those 
facts and grounded on their declared be- 
lief of them, have infinite weight in remov- 
ing the doubts of the court and influencing 
its conduct? Indeed, from every view I can 
take of the subject, I am convinced that the 
original and correct mode of receiving any 
testimony, whether to the issue, or in aggra- 
vation or mitigation of punishment, was viva 
voce on the trial; and that the introduction 
of affidavits after conviction is a modern 
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and irregular invention, tolerated for the 
convenience of the defendant, to whose bene- 
fit it has hitherto been most frequently ap- 
plied: but I confess I am surprised to hear 
it argued, that the innovation should totally 
supersede the ancient, and I think the wisest 
practice. 

Another reason for putting off the trial pre- 
sents itself from an examination of D'Eon's 
Case coupled with Col. Smith's affidavit 
In that case, the defendant gave some reason 
to believe that the witnesses were prevented 
from attending by the interference of the 
prosecutor; and Mr. Justice Wilmot declar- 
ed (1 W. Bl. 516) that if that were clearly 
established, he should be for putting off the 
trial for ever. In this case, CoL Smith swears 
that he believes those witnesses are pre- 
vented from attending by the interference of 
the president, who has directed this prosecu- 
tion. The fact is not denied, and what 
might be a justification of the fact 'is not 
sworn to. Upon that ground, which is ad- 
mitted to exist with us, and which Lord 
Mansfield said in D'Eon's Case, 3 Burrows, 
1515, would be sufficient for putting off the 
trial, till the witnesses could be had, we ask, 
even if you should be against us on the 
other points, that the trial may be postponed. 
I have trespassed so long on the time of 
the court, and on the debilitated health of 
one of its members, that I know not what 
apology to offer. I shall not increase my 
offence by any longer intrusion, except to re- 
turn my thanks for your very patient and 
favorable attention. ■ 

Harison. I am now to close the argument 
on the part of the defendant, and to offer 
my sentiments upon a subject that is nearly 
exhausted. A sense of the duty I owe to my 
client, and a regard to public justice, are the 
motives by which I am influenced, and which 
I hope will apologize for observations that 
may appear to be superfluous, and perhaps 
have been already offered. 

Before, however, I proceed to the main 
questions that have arisen, I beg leave to ad- 
vert to an observation which fell from the 
counsel for the prosecution. He indeed de- 
clared our form of government to be the 
best in the universe; in the preservation of 
which every citizen was of course deeply in- 
terested. And yet, he expressed great sur- 
prise that a prosecution such as this, which 
he considered as of a very ordinary nature, 
should bring together so numerous an assem- 
bly, and excite such universal interest and 
attention. Perhaps this observation might 
have been spared; for without auverting to 
the previous proceedings in this case, the 
nature of the prosecution, and the high au- 
thority by which it was instituted, would 
sufficiently account for the effects it has pro- 
duced. For my own part, believing the 
criminal system of the United States to be 
the most pure and chaste and mild and per- 
fect that the world ever beheld; in fact, I 
consider it as a most valuable inheritance 
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belonging to the citizen. It has, therefore, 
called forth the public attention; and the 
numerous audience that is assembled upon 
this occasion, must be considered as an ex- 
pression of its sentiment The remarks 
which I have made upon the criminal insti- 
tutions of the United States, and to which I 
shall hereafter allude, will, I trust, be found 
not wholly inapplicable to the cause before 
the court I proceed to discuss the ques- 
tions in the order that they have been stat- 
ed. The first is, whether an attachment 
should issue for the non-attendance of the 
witnesses. Here I observe that according 
to the mild system of our laws, the innocence 
of the defendant is always to be presumed 
until the contrary appears. The public has 
an interest in guarding the innocent at 
least equal to that of punishing the guilty. 
It is, indeed, our first duty to protect inno- 
cence; and hence, the very constitution of 
this country has provided that the accused 
shall have the necessary means of defence; 
among* which compulsory process for his 
witnesses is expressly included. This is a 
provision of great importance, and distin- 
guishes our criminal code from that of other 
nations. In the origin of the English law, 
no witness was to be examined for the pris- 
oner, at least not upon oath; though, by a 
modern statute, a different regulation has 
been introduced; and by a favorable con- 
struction of that statute, the prisoner has 
been held entitled to process against his wit- 
nesses. In our country, however, this mat- 
ter has not been left to construction; nor 
does it depend upon legislative pleasure. It 
is a fundamental article of the constitution, 
which imparts a right to the accused, that 
he cannot be deprived of, and which courts 
of justice are bound to protect 

It is not pretended that the peculiar char- 
acter and situation of the witnesses exempt 
them in this case from the duty of attend- 
ance. Public officers, however dignified, are 
not excused from appearing to vindicate in- 
nocence. Our law contains no dispensation 
from this duty. The defendant has a right 
to the benefit of their evidence; and the 
court is bound to secure a right so essential 
to the complete protection of life, liberty and 
property. If, therefore, this right exists in 
the defendant to prove his innocence, there 
must exist a power to compel the attendance 
of reluctant witnesses; otherwise, the right 
would be nugatory, and it would be in the 
option of the witnesses to defeat the provi- 
sions of the constitution. 

It is always to be remembered that at the 
last term affidavits were produced to show 
that the witnesses were necessary to our 
defence. The court then directed subpoenas 
to be issued, and the trial to be deferred. 
The due service of the subpoenas has been 
fully proved, and the defendant has com- 
plied with everything that was requisite on 
his part. Why then shall the attendance of 
the witnesses not be procured? It is said that 
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they have written a letter to the court, stat- 
ing their excuse. But T may ask whether 
such a letter can be considered as a legal 
apology? If the witnesses had any excuse 
to offer, it should have been presented in 
another shape. The court certainly can pay 
no attention to this document; for though 
in one instance the rescript or letter of a 
British king was received as evidence, yet 
this was always considered as an improper 
proceeding, and not as a legal precedent. 
Even in England, therefore, a mere letter 
would not be thought worthy of notice; and 
in this country neither the president nor 
any other officer can be heard in a court of 
justiee to exculpate himself from a con- 
tempt, unless upon oath. 

I go on to remark that whatever might be 
the practice of English courts as to enfor- 
cing the attendance of witnesses, the power 
and the duty of the American courts would 
not be affected by it. I might therefore be 
silent as to this head of the argument; but 
lest the court should think it of importance, 
I shall bestow some few minutes to its con- 
sideration. The counsel for the prosecution 
have supposed that attachments against 
witnesses for contempt in non-attendance, 
owed their origin to the statute of Eliza- 
beth, and that they did not exist at com- 
mon law. On the contrary, the passage 
from Blackstone which has been quoted 
shows that, from the earliest ages of the 
law, the superior courts of justice have used 
the method of punishing contempts by at- 
tachment. Contempts committed by wit- 
nesses "by making default when summoned, 
refusing to be sworn, or examined, or pre- 
varicating in their evidence when sworn," 
have, according to the learned commenta- 
tor, always been punished in this manner. 
Attachments in such cases are therefore as 
ancient as the laws themselves; and did 
not, as the counsel for the prosecution con- 
tend, grow out of the statute of Elizabeth. 
If so, all the fabric which those gentlemen 
have endeavored to raise upon this founda- 
tion, must inevitably fall to the ground. 
It is true, as they have stated, that Lord 
Chief Justice Lee is made in one case to say 
that "attachments are a new practice; that 
he remembered the first motion for them." 
But there must be some mistake in this re- 
porter; for it is laid down in a case men- 
cioned in Lil. Reg., that an attachment may 
oe granted against witnesses for their non- 
attendance, and "this is said in a case which 
took place long before the period to which 
the memory of Lord Chief Justice Lee could 
have extended. 2 Besides, the authority of 
Lord Mansfield, in the case cited from Doug- 
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2 [The case m 1 Lil. Repr. 162, is said to have 
taken place in 1655. The dictum of Lord 
Chief Justice Lee was in 174S; but perhaps he 
spoke of an attachment in civil causes It is 
most probable they had in such cases fallen 
into disuse after the statute, when the remedv 
by action may have been preferred, at least 
for some time.] 



las, is at variance with the assertions of 
the learned counsel. His lordship says: 
"The courts of Westminster Hall most clear- 
ly now (and they also did so before the 
statute) proceed against witnesses who wil- 
fully absent themselves, as for a contempt." 
Thus, therefore, Lord Mansfield, according 
to Douglas, one of the most eminent report- 
ers of the English* bar, is at variance with 
the counsel for the prosecution. The court 
must determine as to which it is probable 
should be mistaken. 

But the gentlemen for the prosecution say, 
that if we are entitled to any thing, it 
would be only to a rule against the wit- 
nesses to show cause; and if this was all 
the dispute between us, it would be of lit- 
tle consequence whether in the first instance 
the attachment should be granted, or a rule 
to show cause why it should not be issued. 
The cases, however, which they have quoted 
respecting this matter are, except one, in 
civil causes. The only one of a criminal 
kind, in which the question arose, and 
which is in 7 Term R., is a case where the 
court doubted their authority to have origi- 
nally issued the subpoena. They therefore 
granted a rule to show cause in the first in- 
stance, that the parties might argue that 
point if they thought proper; and being sat- 
isfied upon it, the attachment was finally 
issued, the rule being made absolute, and 
Lord Kenyon saying that the application 
was warranted by precedent. It will be 
seen, too, that in the cause cited in the notes 
to that ease, the court of king's bench had, 
without any question, issued an attachment 
in a criminal case in the first instance. So 
that from authority, and from reason, upon 
the principles of the common law, and on 
precedents from time immemorial, it ap- 
pears that courts possess a right to enforce 
obedience to their precepts by process of at- 
tachment 

Here PATERSON, Circuit Justice, asked 
whether this power of punishing contempts 
was not incident to courts of justice? And 
upon the counsel's replying that it certainly 
was, according to the scope of his argu- 
ment, the judge observed that he had al- 
ways considered it so. 

Mr. Harison then proceeded in the following 
manner: 

Taking it then for granted (which perhaps 
no man of legal information could have doubt- 
ed) that the power to punish contempts is, by 
the principles of the common law, inherent in 
every superior court, and that process of at- 
tachment is to be resorted to for that purpose, 
it will follow that unless the witnesses are en- 
titled to exemption from the general rule on 
account of their official characters, attach- 
ments ought to be granted. But any objection 
on that ground is disclaimed, and would not 
be tenable. 

It is, nevertheless, objected that the attend- 
ance of these witnesses ought not to be en- 
forced, because the nature of the evidence ex- 
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pected from them is such as would criminate 
themselves. I shall certainly not attempt to 
invalidate the maxim, "that no one is hound 
to inculpate himself." It is too well estab- 
lished, and too sacred in its nature, to admit 
•of a dispute. The court will, in every in- 
stance, secure to the witnesses the benefit of 
the rule; and for that purpose will examine 
the interrogatories that may be put to them, 
and even have the questions reduced to writ- 
ing for the sake of precision. But then the 
■court will never prejudge the question in this 
state of the business, when it cannot appear 
that the testimony of the witnesses will of 
necessity inculpate themselves. For, grant- 
ing that the participation of the president and 
great officers of state in Miranda's enterprise 
is to be established by the evidence, still no 
man need be called upon as a witness to ac- 
cuse himself. Mr. Madison might speak only 
as to what relates to the president, and other 
members of the administration; and they 
again might be examined with the like quali- 
fication of not being called upon to accuse 
themselves. At present, the court cannot de- 
termine for the witnesses, whether they will 
or will not insist upon the privilege of not an- 
swering to those things which would involve 
their own crimination. It is a privilege which 
the law has conferred for their benefit; and 
which, in the course of examination, they 
might think proper to renounce; since, accord- 
ing to the legal maxim, "Quisquis renuntiare 
potest juri pro se introducto." At any rate, 
they are not for themselves to judge that they 
■can give no evidence which the court would 
receive or compel; but they must come in per- 
son, and submit themselves to the judgment 
■of the court upon the questions as they arise. 

One other objection has been taken to the 
issuing of an attachment in this case, flowing 
from the supposed deficiency of the tender 
made to Mr. Madison for his expences. But 
it is obvious that he had waived the objection, 
and he would, probably, have disdained as a 
subterfuge, what the legal ingenuity of learn- 
ed counsel has pleaded in his excuse. Indeed, 
the constitution has directed that the accused 
shall in all cases have compulsory process for 
his witnesses, and it is silent with regard to 
•defraying their expenees. If this should be 
■deemed necessary to secure their attendance, 
the poor (though innocent) might lose the ben- 
efit of this provision. Such, a construction of 
the constitution certainly will not be adopted; 
and, if I am not misinformed, a contrary doc- 
trine has received the sanction of the judges 
in one of the courts of the United States. It 
should also be considered that in civil cases a 
party injured by the nonattendance of wit- 
nesses may have some reparation from the re- 
covery of damages. But in criminal cases, 
such remedy would be wholly inadequate, 
■even if it could be obtained by any legal pro- 
ceeding. We trust, therefore, that the court 
will grant our motion for an attachment. 

I now proceed to the second, and perhaps 
more important, question, whether the trial 
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should be deferred until the attendance of the 
witnesses can be enforced. If the principles 
which I have alluded to, as to the rights of 
the accused, are correct, and that the most 
dignified characters in the Union are obliged to 
attend for the protection of innocence, then 
even the president himself, who sustains the 
most exalted character upon earth, that of the 
chief magistrate of a free people, clothed as 
he is with great constitutional privileges, and 
bound to the most important duties, vested 
with the whole executive power, and consid- 
ered as the common parent of the American 
people, might probably be required to attend 
the trial, if his evidence was requisite for our 
defence. But it is not necessary for us at 
present to insist upon this position; we ask 
only for the attendance of his ministers; and 
though perhaps it may not be reasonable that 
they should be dragged from one end of the 
continent to another upon light and trivial oc- 
casions, yet, if affairs of state and their im- 
portant avocations are at all times to shield 
them from attendance, our best and dearest 
interests may be put in jeopardy, and the 
means of protecting innocence totally fail. In 
all these eases, I take it, the court will in- 
quire into the nature of the evidence, and see 
whether it is relevant to the cause to be tried. 
We contend that the evidence is relevant, 
whether it goes in justification of the defend- 
ant, or in mitigation of the crime. If in justi- 
fication of the defendant, then it is admitted 
that it would be proper to defer the trial. 
This, therefore, is the first subject for our 
consideration; and it will depend upon the 
question whether the defendant will be justi- 
fied in a participation in Miranda's enterprize, 
by the president and chief officers of the ad- 
ministration having known and approved of 
the plan. 

The gentlemen concerned for the prosecu- 
tion tell us that the constitution has invested 
congress alone with the power of declaring 
war; and that even the positive orders of the 
president (much less his knowledge or appro- 
bation) would be no justification for the de- 
fendant. We admit, indeed, this constitution- 
al provision; but on our part, we contend 
that actual war may exist without any 
declaration. The necessity -of a declaration 
to the existence of a public war has, indeed, 
sometimes been insisted upon; but is con- 
trary to the doctrine of Grotius, Bynker- 
shoek, and other approved writers. Hostili- 
ties committed by the public authority of 
one government against another must cer- 
tainly create a state of war, independent of 
any declaration; and a state of actual war 
subsisting between Spain and the United 
States would be a justification to the defend- 
ant upon this indictment. Besides, by the 
constitution of the United States, the su- 
preme executive power is vested in the presi- 
dent; and it is the presumption of law that 
this high and responsible officer will per- 
form his duty. The citizen, therefore, when 
he acts with the knowledge and approbation 
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of the president, must stand justified, uniess 
the ease is such as could not, upon any con- 
struction, fall within his legal powers. Con- 
fidence is to be reposed in the magistrate at 
the head of public affairs, and though the 
president might be punishable by impeach- 
ment or otherwise, for his misconduct, the 
private citizen should be safe when acting 
under the authority of the executive. If ac- 
tual war, therefore, may exist without a dec- 
laration, and without the concurrence of con- 
gress, then I would ask whether the su- 
preme executive power would not be justi- 
fied in directing hostilities against the ene- 
my? Suppose, for instance, that the British 
government should commence an actual war- 
fare against us, and meditate aggressions 
from the province of Lower Canada, would 
not the president be justified in making an 
immediate diversion in another quarter, 
though no actual invasion had taken place, 
if he could thus defeat the design of the 
enemy? Or would it in such ease be neces- 
sary for him to convene congress and obtain 
a declaration of war, when in the interim 
our territories might be invaded, and irrep- 
arable mischief done to our citizens and 
their possessions? Suppose, again, that a 
military expedition against the more distant 
territories of Spain should be found necessa- 
ry, to prevent an attack by them upon our 
south-western frontier, would it not be com- 
petent for the president to direct such an 
expedition in a case that would not admit 
of delay? The authority of the president in 
such circumstances may not, indeed, be given 
by the express terms of the constitution; but 
it is virtually implied and contained in the 
supreme executive power with which he is 
invested,— a power which, in all governments 
of every form, must sometimes act upon its 
responsibility for the protection of the pub- 
lic, even where no express power is dele- 
gated. When it neglects this high duty, it 
becomes an object of scorn; and for the per- 
formance of it, if the president should even 
exceed the bounds of express constitutional 
power, he would rise to a fault which his 
country would applaud, and which the rest 
of the world could not censure. 

If there are eases, then, in which actual 
war may exist without a declaration of it 
by congress, (and unless I have been misin- 
formed, the case of Tripoli was originally 
such,) then there may be cases in which the 
president may lawfully order or approve of 
military enterprizes without the sanction of 
congress. Now, if such eases can exist, the 
present is, perhaps, a case containing all 
the circumstances which would justify the 
president in the exertion of extraordinary 
powers. The situation of the two countries 
was in reality a state of war, as we expect 
to show from the message of the president 
and the proceedings of congress. It was 
right in the president to attack the enemy in 
his most vulnerable part; and the fitting out 
of the expedition under Miranda, if done 
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with the knowledge and approbation of the 
president, was highly meritorious. For as 
the indictment charges the defendant with 
preparing the means for a military expedi- 
tion, and as the military enterprizes are 
within the proper province of the president's 
authority, if he approved of the expedition, 
(as we say he did,) then the defendant stands 
justified. A private citizen, acting with the 
approbation of the executive, in a military 
expedition against the enemy, wants no oth- 
er justification. He is not presumed to know 
the secrets of state, which belong to the 
president and his ministers. When they ap- 
prove of the expedition, as Col. Smith says 
they did in this instance, it must be pre- 
sumed legal; and all military enterprizes 
would be delayed and rendered precarious, 
if the oflicer was to wait for legal explanations, 
or acts of congress, before he complied with 
the wishes of the executive power. I have 
already said that the president is to be con- 
sidered as the parent of the American fami- 
ly. As such, he was bound to warn them 
against the commission of any criminal pro- 
ceedings that came to his knowledge, and he- 
could not neglect to do so without a viola- 
tion of his duty. Even if this was doubtful 
upon general principles, the act of congress, 
upon which the indictment is framed, en- 
joins him to prevent the commission of the- 
offences therein mentioned. Consequently, 
the presumption of the legality of those ex- 
peditions which he approved would be 
strengthened by the consideration that it was. 
expressly made his duty to prevent them, 
when they came to his knowledge, unless 
they were against an enemy. The private 
citizen, therefore, must be justified under the 
circumstances stated, when he undertakes to 
forward an expedition which has been ap- 
proved by the president. 

I proceed now to the next branch of the 
argument. If the evidence required will not 
justify the defendant, does it go in mitigation 
of his offence, and ought the tria*l to be de- 
ferred upon this account? Here, if we sup- 
pose that every citizen undertakes a military 
expedition upon his own risk, and that he can- 
not be justified by the mere approbation which 
the president may have bestowed upon the 
enterprize, still, as the punishment is discre- 
tionary, the motives of the defendant should 
be inquired into, and all the circumstances 
which tend to show that he acted from no im- 
proper or wieked design should be admitted 
to alleviate the offence. One of the greatest 
orators and lawyers of the present age, when 
speaking of the English criminal law, says- 
that it is "the purest, the noblest, the chastest 
system of distributive justice, that was ever 
venerated by the wise, or perverted by the 
foolish, or that the children of men in anj' age 
or clime of the world ever yet beheld." This 
is, indeed, a very great and striking eulogium; 
but, perhaps, more applicable to our criminal 
system, than to that of England. We have 
moderated the unreasonable severity of their 
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code, and made the protection of the accused 
more peculiarly our care, at the same time 
that we have preserved everything that was 
good and valuable in their system. Thinking, 
therefore, as I do, of the criminal system of 
this country, and supposing it entitled to all 
the praise which Mr. Ourran has given to that 
of England, I cannot believe that it can be so 
defective as to trust a discretionary punish- 
ment of offences to the court, according to the 
circumstances of the case; and yet not supply 
the means to the aceused of manifesting those 
circumstances upon the trial. If our system 
is perfect, it must proportion punishments to 
the offences, and will not consider the stain to 
be equal when the whole body is clothed with 
corruption, and when the spot is so small that 
the microscopic eye can scarcely discover it. 
The differences of offence must necessarily 
imply a difference of punishment, and this 
again implies an examination of all circum- 
stances, which must be had according to the 
language of the poet. "Ne scutica dignum, 
horribili sectere flagello." But this examina- 
tion can never take place if the evidence which 
goes in mitigation, the evidence which shows 
the real motives of the defendant, and the cir- 
cumstances of the case, is excluded from the 
trial. The defendant, if he has a right to 
justice, has a right to acquittal if innocent, 
and if guilty, to show what the precise extent 
of his offence, that he may be punished ac- 
cordingly. It is in vain to say that evidence 
in mitigation may be received by affidavit 
after the trial. For this is a novel practice 
permitted by the indulgence of the courts, 
where the regular time for offering the evi- 
dence has elapsed. There is no compulsory 
method to oblige witnesses to make these af- 
fidavits. If they are so disposed, they may 
indeed do it; but they may also refuse if they 
think proper; and thus, if the doctrine con- 
tended for on the part of the prosecution is to 
prevail, there will arise this legal solecism, 
that the defendant shall have a right to be 
judged according to the degree of his guilt, 
and yet shall possess no legal means to ascer- 
tain that degree, by an explanation of his mo- 
tives or other circumstances, which, though 
not amounting to a justification, may fix the 
relative malignity of the crime. 

It is said, indeed, that this kind of evidence 
can only serve to mislead the jury; but I ask, 
by what kind of logic is it permitted to the 
public accuser to produce all the evidence that 
will go in aggravation of the crime; (whatever 
may be its effect upon the mind of the jury,) 
and to exclude all that would tend to mitigate 
the offence, even where there is no other cer- 
tain way of bringing it before the court, ex- 
cept upon the trial? If this is really to be con- 
sidered as the law of our country, then is our 
boasted system of criminal law miserably de- 
fective in a most important point We have 
shown to the court by the Case of Lord An- 
glesey, 9 State Tr. 335, that the public prosecu- 
tor was suffered to give evidence in aggrava- 
tion, because "the fine which the court was to 



impose was discretionary, and would be great- 
er or less in proportion to the nature of the 
offence; and, therefore, everything was proper 
to be laid before the court that might be an 
ingredient in their consideration for the im- 
posing that fine." And, surely, if this was 
a reason for giving evidence in aggravation, 
the same reason would legalize evidence in 
mitigation of the offence. 

The counsel for the prosecution, upon this 
part of the argument, seem to rely upon the 
Case of the Chevalier D'Eon as reported by 
Burrows (volume 3, p. 1513),— first, to show 
that evidence in mitigation comes properly 
after the trial; and, secondly, that the want 
of it is no reason for postponement. On our 
part it is admitted that the case in Burrows 
is law, and whenever a case similar to it shall 
arise, it ought to govern. But it was a case 
the circumstances of which were extraordina- 
ry, and from which no conclusion can be 
drawn to affect the present In the first place, 
no process whatever could there reach the wit- 
nesses, and if they gave evidence at all, it 
must be because they were well affected 
towards the defendant, and willing to testify 
on his behalf. If, therefore, they were ex- 
pected to come voluntarily as witnesses to the 
trial, they would also voluntarily make af- 
fidavits in mitigation of the offence, if they 
could do so with propriety. In both cases 
they could not be affected by the process of 
the court; and their conduct depended upon 
their volition. So that the defendant lost 
nothing by their non-attendance upon the trial. 
Again, it is observable, that Lord Mansfield 
says their evidence, if in mitigation, may be 
received after the trial. But his lordship does 
not say that evidence in mitigation could not 
be received" upon the trial. And if it could 
not why enter into all the other reasoning, 
when this at once would have been a conclu- 
sive argument? 

Granting, therefore, that where the witness- 
es are beyond the reach of process from the 
court, where their evidence will be merely in 
mitigation; and where, if they attend at all, 
it must proceed from their own good will, 
that the trial ought not to be deferred for their 
nonattendance, (which is all that the case from 
Burrows establishes,) we cannot draw the 
consequence either that evidence in mitigation 
could not be heard upon the trial, or that, if 
the witnesses were under the control of the 
court, and ill affected towards the defendant, 
the court would not defer the trial to procure 
their testimony. On our part, besides the 
Case of Lord Anglesea from the State Trials, 
we have also upon this subject produced to 
the court the cases from MeNally's Evidence 
to show that where the punishment is discre- 
tionary, evidence of character may be pro- 
duced upon the trial, to inform the mind of 
the court as to the fine to be imposed. One 
of the counsel associated with me appears to 
have been concerned in one of those cases, and 
has stated the circumstances of it to the court. 
The counsel for the prosecution contend, that 
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these cases only show that character may be 
given in evidence upon a criminal prosecution; 
and they contend that the only reason why 
such evidence is ever admitted, is because it 
demonstrates the improbability that a man of 
such a character would be guilty of such a 
crime. We admit that this kind of proof may, 
in some cases, be properly given for the pur- 
pose stated by our opponents; for the evi- 
dence may be so equally poised, that even the 
•circumstance of character may turn the bal- 
ance. But the cases in McNally's Evidence 
do not go upon this principle. They admit 
the offences to have been fully proved, and 
state the evidence of character to have been 
received merely to guide the discretion of the 
court as to the extent of the punishment. 
Either, therefore, these cases must not be law, 
or they show that evidence in mitigation, 
where the punishment is discretionary, is 
proper upon the trial. 

I have now gone through the argument 
which I proposed to lay before the court 
If we are right, then the beauty or harmony 
of our criminal system is preserved through- 
out all its parts; the right of the accused to 
have compulsory process for his witnesses 
is maintained; and he is enabled, not only 
to manifest his innocence, if the evidence 
will support it, but, if he is not perfectly in- 
nocent, to show the shade and color of his 
offence, that the punishment may, by the 
court, be proportioned to it 

I conclude with observing, that the inter- 
est which the public has taken in this cause 
has perhaps been sufficiently accounted for. 
It is a state prosecution, instituted by the 
president's orders, for acts done with the 
president's knowledge and approbation. It 
is, therefore, highly important; and the 
sense of its importance may perhaps have 
been heightened in the public mind, by see- 
ing the learned judge of another district call- 
ed upon to assist the public prosecution, and 
to lend his exertions and talents in support 
of the prosecution. 

Thursday, .Tuly 17th, 1806. 
PATERSON, Circuit Justice. It appears to 
the court, that James Madison, secretary of 
state, Robert Smith, secretary of the navy, 
and Jacob Wagner and William Thornton, 
who are officers under the department of the 
secretary of state, have been duly' served 
with subpoenas to attend as witnesses on the 
part of the defendant, and that they do not 
attend pursuant to the process of the court 
As the facts charged in this indictment, if 
committed at all, were committed at the city 
of New York, the court could not perceive 
how the above-named persons, who reside at 
the city of Washington, and were there dur- 
ing the transaction, could be material wit- 
nesses on the trial of the indictment; and 
were of opinion that under such circumstan- 
ces, an affidavit in common form was not 
sufficient to put off the trial. The conse- 
quence is, that the court would inquire into [ 



the grounds of the general allegation set 
forth in the common affidavit, and insist up- 
on the defendant's stating the point of mate- 
riality, which he expected to prove by these 
witnesses. Perhaps the defendant, by stat- 
ing particulars in his affidavit and the mate- 
rial facts which he intended to prove by their 
testimony, might remove this doubt, and in- 
duce the court to grant his application. This 
was the substance of the opinion delivered 
by the court on Monday, and which, on a 
review, are considered to be correct, and 
perfectly consistent with the principles and 
usages of law. The result of this opinion 
has been, that the defendant has come for- 
ward with an affidavit stating the material 
facts, which he conceives he will be able to 
prove by the evidence of Mr. Madison, Mr. 
Smith, Mr. Wagner and Mr. Thornton. This 
part of the affidavit runs in the following 
words: "And this deponent farther saith, that 
he hopes and expects to be able to prove by the 
testimony of the said witnesses^ that the ex- 
pedition and enterprise, to which the said in- 
dictment relates, was begun, prepared and 
set on foot with the knowledge and approba- 
tion of the president of the United States, 
and with the knowledge and approbation of 
the secretary of state of the United States. 
And the deponent farther saith, that he 
hopes and expects to be able to prove, by 
the testimony of the said witnesses, that if 
he had any concern in the said expedition 
and enterprise, it was with the approbation 
of the president of the United States, and 
the said secretary of state. And the de- 
ponent farther saith, that he is informed, 
and doth verily believe, and hopes and ex- 
pects to be able to prove, by the testimony 
of the said witnesses, that the prosecution 
against him for the said offence charged in the 
said indictment is commenced and prose- 
cuted by order of the president of the United 
States. And the deponent farther saith, that 
he has been informed and doth verily be- 
lieve, that the said James Madison and Rob- 
ert Smith are prevented from attending by 
order or interposition of the president of the 
United States." 

In consequence of the foregoing statement, 
the defendant has moved the court (1) to 
postpone the trial; (2) for an attachment 
against those absent witnesses. These ques- 
tions have been ably and elaborately argued 
by the eounsel on both sides. They are im- 
portant both as to their general nature and 
as to their immediate pressure and bearing 
on the cause now at issue; and I have given 
them all the consideration that my feeble 
habit of body would permit. 

The first question is, whether the facts 
stated in the defendant's affidavit be mate- 
rial, or ought to be given in evidence, if the 
witnesses were now in court, and ready to 
testify to their truth? Does the affidavit 
disclose sufficient matter to induce the court 
to put off the trial? As judges, it is our duty 
to administer justice according to law. We 
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ought to" have no will, no mind, but a legal 
will and mind. The law, like the beneficent 
author of our existence, is no respecter of 
persons; it is inflexible and even-handed, 
and should not be subservient to any improp- 
er considerations or" views. This ought to 
be the case particularly in the United States, 
which we have been always led to consider 
as a government not of men, but of laws, of 
which the constitution is the basis. 

The evidence which is offered to a court 
must be pertinent to the issue, or in some 
proper manner connected with it. It must 
relate and be applied to the particular fact 
or charge in controversy, so as to constitute 
a legal ground to support, or a legal ground 
to resist the prosecution. For it would be 
an endless task, and create inextricable con- 
fusion, if parties were suffered to give in 
evidence to the jury whatever self-love, or 
prejudice, or whim, or a wild imagination 
might suggest This is an idea too extrav- 
agant to be entertained by reflecting and 
candid men; as it would, if carried into 
practice, quickly prostrate property, civil 
liberty, and good government. Law would 
become a labyrinth— a bottomless pit; and 
courts would be perverted from their origi- 
nal design, and turned into instruments of 
injustice and oppression. A line must be 
drawn— a line has been drawn— on such oc- 
casions, which it becomes the duty of judges 
to pursue. If there be no line, anything 
and everything may be given in evidence. 
Where shall we stop? What is the rule 
which we find to be laid down for our guid- 
ance? The evidence must be pertinent to 
the issue. The witnesses must be material. 
If the evidence be not pertinent, nor the 
witnesses material, the court ought not to 
receive either. Let us test the affidavit of 
the defendant by this principle or rule. The 
defendant is indicted for providing the 
means, to wit, men and money, for a mili- 
tary enterprise against the dominions of the 
king of Spain, with whom the United States 
are at peace, against the form of a statute 
in such case made and provided. He has 
pleaded not guilty; and to evince his inno- 
cence, to justify his infraction of the act of 
congress, or to purge *bis guilt, he offers 
evidence to prove, that this military enter- 
prise was begun, prepared, and set on foot 
with the knowledge and approbation of the 
executive department of our government. 
Sitting here in our judicial capacities, we 
should listen with caution to a suggestion 
of 'this kind, because the president of the 
United States is bound by the constitution 
to "take care that the laws be faithfully 
executed " These are the words of the in- 
strument; and, therefore, it is to be pre- 
sumed that he would not countenance the 
violation of any statute, and particularly if 
such violation consisted in expeditions of a 
warlike nature against friendly powers. 
The law, indeed, presumes, that every officer 
faithfully executes his duties, until the con- 
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trary be proved. And, besides the consti- 
tutional provision just mentioned, the sev- 
enth section of the act under consideration 
expressly declares, that it shall be lawful 
for the president of the United States, or 
such other person as he shall have empow- 
ered for that purpose, to employ such part 
of the land or naval forces of the United 
Stajes, or of the militia thereof, as shall 
be judged necessary- for the purpose of pre- 
venting the carrying on of any such expe- 
dition or enterprise from the territories of 
the United States against the territories or 
dominions of a foreign prince or state with 
whom the United States are at peace. 3. 
Swift's Laws, 91, 92 [1 Stat. 3S4]. 

The facts, however, which are disclosed in 
the defendant's affidavit, we must, in the 
discussion of the present question, take to- 
be" true in the manner therein set forth; and 
the objection goes to the invalidity, the in- 
operative virtue, and the unavailing nature 
of the facts themselves. Are the contents 
of the affidavit pertinent— are they material 
—are they relevant? The fifth section of 
the statute, on which the indictment is. 
founded, is expressed in general, unqualified 
terms; it contains no condition, no excep- 
tion; it invests no dispensing power in any 
officer or person whatever. Thus it reads; 
"And be it further enacted and declared, 
that if any person shall, within the terri- 
tory or jurisdiction of the United States, be- 
gin or set on foot, or provide or prepare the 
means for, any military expedition or en- 
terprise to be carried on from thence against 
the territory or dominion of any foreign 
prince or state with whom the United States 
are at peace, every such person so offending- 
shall, upon conviction, be adjudged guilty 
of a high misdemeanor, and shall suffer fine 
and imprisonment at the discretion of the 
court, in which the conviction shall be had, 
so as that such fine shall not exceed three 
thousand dollars, nor the term of imprison- 
ment be more than three years." The sec- 
tion which I have read is declaratory of the 
law of nations; and, besides, every species 
of private and unauthorized hostilities is 
inconsistent with the principles of the social 
compact, and the very nature, scope, and 
end of civil government. The statute, which 
is the basis of the present indictment, was 
passed the 5th of June, 1794, and was tem- 
porary; but congress found it expedient, 
and, perhaps, necessary, to continue it in 
force, without limitation of time, which was 
done on the 24th of April, 1800 [2 Stat 54]. 
This fifth section, which prohibits military 
enterprises against nations with which the 
United States are at peace, imparts no dis- 
pensing power to "the president. Does the 
constitution give it? Far from it, for it ex- 
plicitly directs that he shall "take care that 
the laws be 'faithfully executed." This in- 
strument, which measures out the powers 
and defines the duties of the president, does 
not vest in him any authority to set on foot 
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a military expedition against a nation with 
which the United States are at peace. And 
if a private individual, even with the knowl- 
edge and approbation of this high and pre- 
eminent officer of our government, should 
set on foot such a military expedition, how 
can he expect to be exonerated from the 
obligation of the law? Who holds the pow- 
er of dispensation? True, a nolle prosequi 
may be entered, a pardon may be granted; 
but these presume criminality, presume 
guilt, presume amenability to judicial inves- 
tigation and punishment, which are very 
different from a power to dispense with the 
law. 

Supposing then that every syllable of the 
affidavit is true, of what avail can it be on 
the present occasion? Of what use or bene- 
fit can it be to the defendant in a court of 
law? Does it speak by way of justification? 
The president of the United States cannot 
control the statute, nor dispense with its 
execution, and still less can he authorize a 
person to do what the law forbids. If he 
could, it would render the execution of the 
laws dependent on his will and pleasure; 
which is a doctrine that has not been set 
up, and will not meet with any supporters 
in our government. In this particular, the 
law is paramount. Who has dominion over 
it? None but the legislature; and even they 
are not without their limitation in our re- 
public. Will it be pretended that the presi- 
dent could rightfully grant a dispensation 
and license to any of our citizens to carry 
on a war against a nation with whom the 
United States are at peace? Ingenious and 
learned counsel may imagine, and put a 
number of cases in the wide field of con- 
jecture; but we are to take facts as we find 
them, and to argue from the existing state 
of things at the time. If we were at war 
with Spain, there is an end to the indict- 
ment; but, if at peace, what individual could 
lawfully make war or carry on a military 
expedition against the dominions of his Cath- 
olic majesty? The indictment is founded on 
a state of peace, and such state is presumed 
to continue until the contrary appears. A 
state of war is not set up in the affidavit 
If, then, the president knew and approved of 
the military expedition set forth in the in- 
dictment against a prince with whom we are 
at peace, it would not justify the defendant 
in a court of law, nor discharge him from 
the binding force of the act of congress; be- 
cause the president does not possess a dis- 
pensing power. Does he possess the power 
of making war? That power is exclusively 
vested in congress; for, by the eighth section 
of the 1st article of the constitution, it is 
ordained, that congress shall have power to 
declare war, grant letters of marque and re- 
prisal, raise and support armies, provide and 
maintain a navy, and to provide for calling 
forth the militia to execute the laws of the 
Union, suppress insurrections, and repel in- 
vasions. And we accordingly find, that con- 
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gress have been so circumspect and provi- 
dent in regard to the last three particulars, 
that they have from time to time vested the 
president of the United States with ample 
powers. 

Thus, by the act of the 28th of February, 
1795 (3 Swift's Laws, 188 [1 Stat 424]), it is 
made lawful for the president to call forth 
the militia to repel invasions, suppress insur- 
rections, and execute the laws of the Union. 
Abstractedly from this constitutional and le- 
gal provision, the right to repel invasions 
arises from self-preservation and defence, 
which is a primary law of nature, and con- 
stitutes part of the law of nations. It there- 
fore becomes the duty of a people, and par- 
ticularly of the executive magistrate, who is 
at their head, and commander-in-chief of the 
forces by sea and land, to repel an invading 
foe. But to repel aggressions and invasions 
is one thing, and to commit them against a 
friendly power is another. It is obvious, 
that if the United States were at war with 
Spain at the time that the defendant is char- 
ged with the offence in the indictment, then 
he does not come within the purview of the 
statute, which makes the basis of the of- 
fence to consist in beginning or preparing the 
means to carry on a military expedition or 
enterprise against a nation with which the 
United States are at peace. If, indeed, a 
foreign nation should invade the territories 
of the United States, it would I apprehend, 
be not only lawful for the president to resist 
such invasion, but also to carry hostilities 
into the enemy's own country; and for this 
plain reason, that a state of complete and 
absolute war actually exists between the two 
nations. In the case of invasive hostilities, 
there cannot be war on the one side and 
peace on the other. What! in the storm of 
battle, and, perhaps, in the full tide of vic- 
tory, must we stop short at the boundary 
between the two nations, and give over the 
conflict and pursuit? Will it be an offence 
to pass the line of partition, and smite the 
invading foe on his own ground? No; sure- 
ly no. To do. so would be a duty, and can- 
not be perverted into a crime. There is a 
manifest distinction between our going to 
war with a nation at'peace, and a war being 
made against us by an actual invasion, or a 
formal declaration. In the former case, it is 
the exclusive province of congress to change 
a state of peace into a state of war. A na- 
tion, however, may be in sueh a situation as 
to render it more prudent to submit to cer- 
tain acts of a hostile nature, and to trust to 
negotiations for redress, than to make an im- 
mediate appeal to arms. Various considera- 
tions may induce to a measure of this kind; 
such as motives of policy, calculations of 
interest the nature of the injury and provo- 
cation, the relative resources, means and 
strength of the two nations, &c. and, there- 
fore, the organ intrusted with the power to 
declare war, should first decide whether it is 
expedient to go to war, or to continue in 
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peace; and until such a decision be made, 
no individual ought to assume an hostile at- 
titude; and to pronounce, contrary to the 
constitutional will, that the nation is at war, 
and that he will shape his conduct and act 
according to such a state of things. This 
conduct is clearly indefensible, and may in- 
volve the nation, of which he is a member, 
in all the calamities of a long and expensive 
war. It is a matter worthy of notice on the 
present occasion, that when the offence laid 
in the indictment is stated to have been 
committed, congress were in session; and if, 
in their estimation, war measures were pru- 
dent or necessary to be adopted, they would, 
no doubt, have expressed their sentiments 
on the subject, either by a public declaration 
of their will, or by authorizing the exec- 
utive authority to proceed hostilely against 
the king of Spain. But nothing of this kind 
has been done, or at least appears to have 
been done. Congress does not choose to go 
to war; and where is the individual among 
us who could legally do so without their per- 
mission? Whoever violates the law becomes 
liable to its penalties; nor can the observ- 
ance of the law be dispensed with, unless it 
contains a clause authorizing certain persons 
to dispense with it under specified circum- 
stances, or whenever they may think it 
expedient In the present case, if war had 
occurred between the United States and 
Spain at the time the facts stated in the in- 
dictment were committed, they would not 
amount to an offence within the statute, 
which relates to a time of tranquillity and 
peace. The defendant in his case would 
have been out of the statute. War is not 
pretended; and the law under consideration 
is absolute, requires universal obedience, 
and does not vest any officer with a dis- 
pensing power, or the extraordinary privi- 
lege of authorizing a person to do what it 
expressly prohibits. It appearing, then, 
that the testimony of Mr. Madison, Mr. 
Smith, Mr. Wagner, and Mr. Thornton, as 
stated in the defendant's affidavit, is not per- 
tinent to the issue, nor material by way of 
justification or defenee against the facts 
charged in the indictment, their absence can- 
not operate as a legal excuse to put off the 
trial. 

But it has been contended, that if the tes- 
timony offered should not amount to a jus- 
tification, it will to a mitigation of the pun- 
ishment, and ought to pass to the jury for 
the sake of reaching the ears of the judges. 
I take this to be incorrect in principle, so far 
as it regards criminal prosecutions. Why 
suffer evidence to go to the jury, that is not 
pertinent to the issue; that will not justify 
the defendant, nor prove his innocence, nor 
purge his guilt? Is it that the court may 
instruct the jury that they must not regard 
such evidence, because it is irrelevant? This 
would be a work of supererogation and in- 
utility. Nor is this all; the evidence may 
warp their opinion, may mislead their judg- 
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ment and induce them to find an erroneous 
verdict If they acquit in consequence of this 
Improper testimony, would a new trial be 
granted? Evidence, which operates merely 
in mitigation of the punishment, is fit for the 
court only. If the defendant be convicted, 
then the question of mitigation arises, and 
will come properly before the judges. I have 
always taken the distinction to be between 
criminal and civil eases. On an indictment 
for a misdemeanor, where the punishment is 
discretionary, the jury are to determine 
whether the defendant be guilty or not of 
the charge exhibited against him; and it is 
the peculiar and exclusive province of the 
court to ascertain the punishment. The jury 
have no voice in fixing the punishment; and 
why should they hear evidence respecting 
it? In civil prosecutions, instituted to recov- 
er damages, as in an action for assault and 
battery, false imprisonment, evidence in mit- 
igation should be addressed to the jury, 
because they are the legally constituted as- 
sessors of the quantum of damages. It is 
of the utmost importance to the due admin- 
istration of justice, that the boundary be- 
tween the province of the judges and the 
province of the jury, which is accurately 
marked by the law, should be inviolably pre- 
served; it ought not to be broken in upon, 
as it would lead to confusion, and render 
our civil rights precarious. 

The Case of Anglesea, 9 State Tr. 335, has 
been cited to prove, that the vindictive tem- 
per and conduct of Anglesea a day or two 
preceding the assault were given in evidence, 
though strongly resisted by his counsel. This 
may have been proper in two points of view: 
(1) Because, according to the practice of 
Westminster Hall, matter in aggravation, 
previously to the commission of the offence 
and conviction of the offender, are not usual- 
ly laid before the court after conviction, in 
order to increase the punishment This is 
a humane practice, and in favor of the of- 
fender. I say usually, because there may be 
some exceptions, or some anomalous cases 
to the contrary. (2) Because the previous 
conduct, and malicious spirit of Anglesea 
naturally led to the assault, were connected 
with it, and constituted one offence. It is 
usual to relate the circumstances attending 
the fact, which form no inconsiderable in- 
gredient in the transaction, and are perfect- 
ly consistent with the nature of the case, 
and the issue.— What is it, but to set forth 
the special manner of the fact or offence? 
In the case cited, it was the same person, it 
was the same offence. This case, therefore, 
is not applicable to the present, and cannot 
be assimilated to it. 

Several passages were read in McNal. Ev., 
which went to show in what case the char- 
acter of the prisoner may be given in evi- 
dence on his trial. Great relaxation of the 
old rule has of late years obtained, at least 
in the Irish courts of judicature; for in a 
certain class of eases, the character of the 
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defendant, when it bears on the issue, and 
goes to show the improbability of his having 
committed the fact laid in the indictment, 
is permitted to be given in evidence; as on 
indictment for seditious libels, for riots and 
assaults, for forgeries, &c. Let us hear the 
opinions of Lord Carlton, Lord Kilwarden, 
Baron Smith, and Lord Kenyon, 1 HcNal. 
Ev. 321-323. 

In Rex v. Brown, commission of oyer and 
terminer, Dublin, Dec, 179S, before Lords 
Kilwarden and Carlton, Chief Justices, the 
prisoner was indicted, at common law, for ut- 
tering a forged instrument, purporting to be 
a promissory note for money of Sir Thomas 
Lighton & Co. The prisoner offered evidence 
of character; which was objected to on the 
old rule, that evidence of character was only 
admissible in favorem vitse, on capital char- 
ges, but the indictment here was not capital, 
but merely a misdemeanor. Lord Carlton, C. 
J. Com. PL, said, he had conversed with many 
of the judges on the subject now before the 
court, who thought, as he did, that in cases 
where character was put in issue, evidence of 
such a nature might be very material: for ex- 
ample, suppose a man of very great property 
was indicted for perjury, when the object to 
be obtained by the perjury was a mere trifle, 
for instance a shilling; or suppose a man to 
be charged with a riot or assault, who was 
known to be of a peaceable and quiet disposi- 
tion; evidence of character in such eases, di- 
rectly encountering the nature of the charge 
in the indictment, must be of the last im- 
portance. His lordship then cited Rex v. 
Carr, Guildhall, London, 32 Car. 2, on an in- 
formation for a libel against the government. 
Sir William Scroggs, who was the judge, and 
who was not likely to grant a prisoner, in 
such a ease, any privilege that he was not en- 
titled to, admitted the defendant to give evi- 
dence of his character and deportment. Lord 
Chief Justice Holt, his lordship observed, also 
admitted this species of evidence; and all the 
judges in Ireland, upon the late circuits, uni- 
formly received the evidence of loyalty in 
cases where the charge was of a seditious na- 
ture, though amounting only in point of law to 
a misdemeanor. Lord Kilwarden, C. J. Ban. 
Reg., agreed with Lord Carlton, and observed, 
that the reason generally assigned for the ad- 
mission of such evidence in capital eases, and 
in capital eases only, was altogether unsatis- 
factory to his mind. It was said to be in 
favorem vitae; but he had no conception, ac- 
cording to the principle of sound sense and 
right reason, that character could be evidence 
in a case affecting the life of a man, and yet 
not evidence in a case affecting his freedom, 
his property, and his reputation. In Rex v. 
Crawley, commission of oyer and terminer, 
Dublin, February, 1802, W. Smith, B., in his 
charge to the jury, adverted to the evidence of 
good character, which had been given for the 
prisoner. Character, he said, is of great 
weight in every case, and requires particular 
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attention when the charge is grounded on cir- 
cumstantial evidence; for it then creates a 
greater degree of doubt than where the prose- 
cution is supported by direct evidence. In the 
former case, evidence of character ought to be 
particularly attended to, because the jury is 
more or less embarrassed, and called upon to 
weigh the case with more scruple and doubt, 
from the very nature of the testimony. Lord 
Kenyon's sentiment, though promulgated in a 
capital charge of the first magnitude, may be 
well applied to all cases, where the character 
of the defendant comes in issue. An affec- 
tionate and warm evidence of character, when 
collected together, should make a strong im- 
pression in favor of the prisoner, and when 
those who give such character in evidence are 
entitled to credit, their testimony should have- 
great weight with the jury. The reason as- 
signed by the Irish judges, in favor of giving 
character in evidence on indictments for mis- 
demeanors, when it bears on the issue, pos- 
sesses great weight, and perhaps, irrefraga- 
ble. I feel no disposition to controvert them, 
nor is it necessary to do so on the present oc- 
casion. Character had, in the cases cited, an 
immediate and powerful bearing on the facts 
in issue, and did not go merely in mitigation 
of the punishment Downe, J. (1 McNal.- Ev. 
320), admitted the prisoner to give evidence 
of character, as a fraud was charged, and the 
punishment was not certain, but discretionary. 
The first reason given by Judge Downe is sol- 
id, because character bears on the point of 
fraud; but the second reason I do not consider 
in the same light, for it appears to me to be 
unsound and incompatible with legal prin- 
ciples. 

The suggestion, that the evidence should 
be permitted to pass to the jury, that they 
may determine whether the offender ought 
to be recommended for mercy, is utterly des- 
titute of foundation. It does not merit a 
serious thought The jurors are to hear such 
evidence as the court think pertinent and 
material, and nothing more. But if mat- 
ters, which may induce the jury to recom- 
mend the offender to the pardoning power, 
should be received in evidence, I do not 
know where we are to stop, or how to draw 
a line between the admission and the non- 
admission of testimony. We should be with- 
out landmarks; and afloat on the ocean 
without any compass to direct our course. 

2. The Attachment. On this subject the 
judges disagree, or, as the statute expresses 
it, their opinions are opposed. When this 
happens, the judges do not assign any rea- 
son in favor of their respective opinions, but 
merely state the point of disagreement, th'at 
either party may carry it to the supreme 
court for ultimate decision, according to the 
6th section of the act to amend the judicial 
system of the United States, passed the 29th 
of April, 1802 [2 Stat. 159]. One of the 
judges is of the opinion, that the absent 
witnesses should be laid under a rule to 
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show cause why an attachment should not 
be issued against them. The other judge is 
of the opinion, that neither an attachment 
in the first instance, nor a rule to show 
cause, ought to be granted. 

immediately after the opinion of the court 
had been given, Sanford moved to bring on 
the trial. 

Hoffman requested permission for the 
counsel of the defendant to confer a few 
minutes together. 

Morton requested a few days' delay, or to 
the nest term; he did it with great defer- 
ence to the court, and should submit with 
silent respect to their decision. The ground 
on which this question had been argued by 
the gentlemen witb whom he was joined 
had great force on his mind, and he hoped 
the court would admit of a short delay. He 
farther requested that Mr. Smith's affidavit 
might be filed 

PATERSON, Circuit Justice. The court 
have considered this point also, and deter- 
mined that the trial should proceed. His 
own infirm state of health had for a mo- 
ment inclined him to agree to a few days' 
delay, with the hope that he might then be 
able to sit on the trial; but he was con- 
vinced that he should not in that time be 
sufficiently recovered He therefore relin- 
quishes the idea of delay on his own ac- 
count; and he did not perceive any benefit 
which could result to the defendant by 
grantirg the application.^ 

PATERSON, Circuit Justice, then left the 
bench. 

The 'district attorney renewed his motion 
to bring on the trial. But the counsel for 
the defendant expressing a wish that it 
might be postponed till to-morrow morning, 
the court, with the assent of the counsel for 
the prosecution, granted the postponement, 
on condition that the defendant's counsel I 
would make no other attempt to create de- 
lay. And the defendant's counsel having as- 
sented to this, the court adjourned till to- 
morrow morning. 

3 The offence of conspiracy is more difficult 
to be ascertained precisely than any other for 
which an indictment lies. It is, indeed, rather 
to be considered as governed by positive deci- 
sion than by any consistent and intelligible prin- 
ciples of law. It consists, according to all the 
authorities, not in the accomplishment of any 
unlawful or injurious purpose, nor in any one 
act moving to that purpose; but in the actual 
concert and agreement of two or more persons 
to effect something, which being so concerted 
and agreed, the law regards as the object of an 
indictable conspiracy. There are two classes of 
cases in which the criminality of such agree- 
ment is perfectly intelligible and obvious: (1) 
where the object proposed would, „ if accom- 
plished, be a criminal offence in the parties 
acting in it; (2) where though the ultimate 
object may be lawful, the means by which the 
parties conspirators propose to effect that pur- 
pose necessarily involve in them indictable of- 
fence. The gist of conspiracy is the unlawful 
confederation to do an unlawful act. 

27FED.GAS. — 78 



(Case No. 16,342a) U. S. v. SAlITB 
Case No. 16,343a. 

UNITED STATES v. SMITH. 

[MS.] 

Circuit Court, D. New York. July, 1806. 

Criminal Law — Act June 5, 1794 — Military Ex- 
pedition against Nation at Peace — 
Evidence — Confessions. 

[1. On the trial of an indictment for a mis- 
demeanor in beginning, setting on foot, and 
providing the means for a military expedition 
against a nation with which the United States 
are at peace, the president's message to con- 
gress, and other documents transmitted there- 
with, are inadmissible to show the existence of 
a war at the time the acts were charged to 
have' been committed.] 

[2. An expedition, to be within the act, need 
not have been consummated without deviation 
of course. It is sufficient if it was begun, and 
the means prepared to be carried on from the 
United States, though the vessel at the identi- 
cal time of sailing was not in complete readi- 
ness for hostile engagements.] 

[3. Confessions of defendant, whether in 
crimination or justification, are to be taken to- 
gether.] 

[Trial of William S. Smith, indicted under 
the act of congress of June 5, 1794, § 5 [1 
Stat. 384], for a misdemeanor in beginning, 
setting on foot, and providing the means for 
a military expedition to be carried on from 
the city of New York against the domin- 
ions of Spain in South America, the United 
States and Spain being at peace. Proceed- 
ings on the plea in abatement to the indict- 
ment are reported in Case No. 16,341a. Pro- 
ceedings on a motion for an attachment 
against absent witnesses and for a continu- 
ance will be found reported in Case No. 16,- 
342. 

[After the close of the evidence for the 
prosecution, Mr. Colden, of counsel for de- 
fendant, asked permission to read to the 
jury the message of the president of the 
United States to congress at the opening of 
the last session, with a variety of other doc- 
uments which were transmitted by him to 
congress at the time, to show that the Unit- 
ed States were then at war with Spain.] 

Mr. Sanford. "We object to their being 
read, if the court please. The message of 
the president might be evidence to congress 
of the situation of our country, but it is not 
addressed to a court and jury. Every ques- 
tion of this kind should receive the decision 
of its proper tribunal; the questions involv- 
ed in the president's message have received 
such a decision, and therefore must be at 
rest. m We found ourselves in this objection 
upon the decision of the court, before whom 
it was fully discussed. But the counsel has 
not told us how he means to apply the mes- 
sage and documents. Is it for the purpose 
of setting up a justification? The court has 
determined that they are inapplicable for 
that purpose; therefore they cannot go as 
evidence to the jury. They first attempted 
to maintain that the government sanctioned 
this expedition; that not being permitted* 
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they now mean to show that they had a 
right to decide upon the president's message, 
whether we were at peace or at war; a 
question which is the exclusive province of 
congress to determine. 

Mr. Colden. There is nothing in the deci- 
sion which the court has made which pre- 
cludes the testimony we offer. If there be, 
I have totally misunderstood the honoura- 
ble judge who delivered the opinion of the 
court. We offered as a justification or ex- 
cuse, to prove by the testimony of the wit- 
nesses whom we have subpoenaed, that the 
president of the United States sanctioned 
and approved the acts for which the defend- 
ant is now to answer. The court decided, 
as I understood, that although the witness 
should be able to make this proof, yet, as 
the sanction or approbation of the president 
would be no justification or excuse, the court 
refused to grant compulsory process to bring 
up witnesses, whose testimony, in the opin- 
ion of the court, would be irrelevant. But 
the question now before the court, is to- 
tally distinct from any that has been agi- 
tated, and has received no decision. We 
acknowledge, that the purpose for which we 
would introduce these documents, is to 
show, that at the time the expedition men- 
tioned in the indictment was set on foot, 
this country was not at peace with Spain, 
or, which is the same thing, that Spain was 
not at peace with us. The court observed 
that we had not stated in our affidavit that 
we expected to prove by the witnesses we 
have subpcenaed that we were at war with 
Spain; and therefore, the court thought we 
could not say that their attendance was ma- 
terial on that ground. But, if I am not mis- 
taken, it was to be inferred from the argu- 
ment of the judge, who delivered the opin- 
ion of the court, that if we had stated in 
the affidavit that we expected to prove this 
fact, viz. that there was war with Spain, by 
the witnesses we have summoned, then their 
testimony would have appeared material, 
and the compulsory process we applied for 
would have been granted. It is true, it was 
the opinion of the court, that the power of 
declaring war vested entirely with congress. 
And that the president's declaration could 
not place us in a state of war. But this is 
very far short of saying, that we may not 
show, by any competent testimony, that 
there was an actual state' of hostility be- 
tween this country and Spain, or rather that 
Spain had committed aggressions and hostil- 
ities against our territory, commerce and 
citizens, which amounted to actual hostili- 
ties, or a state of war on her side at least. 

TALLMADGE, District Judge. The court 
made observations but on the materiality of 
the witnesses; they did not go to this point, 
but that you were not entitled to parol evi- 
dence to prove that the country was at war. 

Mr. Colden. I understand the decision of 
the court as 1 have stated it. And cannot 



presume that we shall not be allowed to 
show, that the United States were not at 
peace with Spain. And if we can prove 
that at the time that this expedition was 
fitted out, Spain was in open and violent 
hostility against this country, whatever may 
have been the disposition of this country to 
remain at peace, however reluctant she may 
have been to make a declaration of war, 
however patiently we may have been in- 
clined to bear the wrongs and violence that 
were offered to us; yet without our will, and 
against our consent, there was an end to 
our peace with Spain. For we could not 
have been at peace with Spain, when Spain 
chose to be at war with us. We shall read 
these documents, then, to show what was 
the aetual state of things between this coun- 
try and Spain; and shall rely on these offi- 
cial communications of the executive, as the 
highest evidence of the facts which they 
state. For as they are made to congress by 
the president, in obedience to that part of 
the constitution which directs, that he shall, 
from time to time, give to the congress informa- 
tion of the state of the Union. There can 
be no higher evidence. Nor can there be 
an objection to our reading these documents 
from the newspaper which we have in 
court; which must derive some authenticity 
from its being the newspaper of the govern- 
ment, so far, at least, as being selected for 
the publication of its laws. In England the 
Gazette is received as evidence of the public 
acts of the government. Rex v. Holt, 5 
Term R. 442. In the Case of Thomas Coop- 
er, in the Pennsylvania circuit court;, this 
kind of testimony was allowed; and in 8 
State Trials, 212, the Case of John Quelch, 
paragraphs from the London Gazette were 
read, to show that there was peace between 
Portugal and England. Though I do not 
much rely on this last authority, because, 
although the Gazette was read, yet when an 
objection was afterwards raised to the tes- 
timony, the court seem to have thought it 
unnecessary to decide whether it was prop- 
er or not. As we offer this testimony mere- 
ly to show acts of hostility against this 
country, on the part of Spain, it will be ob- 
vious that it does not raise the question, 
whether the president can put the country 
in a state of war, without the assent of con- 
gress. We mean to prove, that without the 
will, or approbation, or act of the president, 
or of congress, there was a war de facto 
with Spain. And if so, then the defendant 
was not guilty of fitting out an expedition 
against a power, with which the United 
States were at peace. 

Mr. Hoffman. I did not expect any objec- 
tions would be made to the proof now of- 
fered. I understood the opinion of the court 
on the motion to postpone the trial, as ef- 
fectually deciding on the competency of the 
proposed testimony. The judge, who deliv- 
ered that opinion, stated, as a reason why 
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the trial should not be put off, that the affi- 
davit did not allege that the witnesses eould 
prove the existence of war between Spain 
and the United States. The statement of 
this fact was unimportant, if war could only- 
have existed by an act of congress; for, in 
that case the court must have taken judi- 
cial notice of such act. The remark, there- 
fore, could only have applied to a war, 
whose existence was to be proved by cir- 
cumstances and facts, independent of any 
legislative act; by circumstances and facts, 
proper for the consideration of a jury, and 
which, like all other matters in pais, should 
be submitted to them, under the charge of 
the court. It certainly was said by the 
judge, and in express terms, -"that Spain 
oould not be at war with the United States, 
and they at peace with Spain." But, not- 
withstanding the reasoning adopted on that 
occasion, and the conclusive opinion of the 
judge, which I have just mentioned, it seems 
we are again to discuss the question, wheth- 
er the United States can be at war, with- 
out a declaration of war by congress. The 
objection now made, goes to exclude all tes- 
timony of the fact, excepting such a dec- 
laration. It must be granted, that Spain 
would not be prevented by our constitution 
from committing aggressions; nor would her 
monarch trouble himself even to read that 
instrument when inclined to commence hos- 
tilities with the United States; and, pro- 
foundly as I respect the talents and ingenu- 
ity of our learned opponents, I apprehend it 
would be difficult even for them, to persuade 
any person of common understanding, that 
Spain would wait for an act of congress to 
authorize her to make war on the United 
States. We have only then to alter the man- 
ner of stating the question, and all difficul- 
ties vanish— Could Spain be at war with us, 
and we at peace with Spain? The answer 
is self-evident, and testimony ascertaining 
that Spain was at war with the United 
States, is all that is necessary to establish 
the fact of absolute warfare between both 
nations, and ought unquestionably to be re- 
ceived. The message of the president, with the 
documents officially submitted by him, tend 
directly to establish, that Spain had com- 
menced hostilities against the United States; 
not merely acts of violence and predatory 
aggressions by her subjects, but open and 
avowed warfare, permitted and authorised 
by her government In that message and 
its accompanying documents, therefore, we 
offer the best and highest proof of the fact. 
By the third section of the second article of 
the constitution, it is made the duty of the 
president, "from time to time, to give con- 
gress information of the state of the Union." 
This provision embraces equally the exter- 
nal and internal situation of our country: 
the president therefore discharges an official 
duty in communicating to congress our rel- 
ative situation with foreign powers; and 



his communications form the highest evi- 
dence of facts, of a public or political na- 
ture. They must be received as such, when 
necessary for the purposes of defence in a 
criminal proseoution. Unfortunate indeed, 
would otherwise be the situation of an ac- 
cused individual, who, having acted under 
their authority, is refused their production, 
as exculpating testimony, and is punished 
for a laudable confidence in the declarations 
of the first magistrate of the Union. Again. 
The constitution declares that "the execu- 
tive power shall be vested in a president of 
the United States of America," Is it not a 
branch of the executive power to declare 
the condition of the nation, particularly as 
it regards foreign governments? If not, to 
which department of our government is this 
power intrusted? Not to the legislative de- 
partment, for it holds no intercourse with 
foreign nations, the president being the sole 
organ of such intercourse— to him, likewise, 
belongs the right of interpreting all treaties 
between foreign governments and our own 
— of deciding upon the relative duties of one 
to another — and of enforcing their perform- 
ance. The executive department alone, 
therefore, can declare, in the first instance, 
the political state of our nation; whether it 
be hostile or pacific. Such was likewise the 
opinion of our Washington, and he acted up- 
on this principle in his proclamation of neu- 
trality, issued during the early stages of the 
French revolution; wherein he declared the 
condition of the nation, as it regarded 
France. By some it was pretended, that he 
had exercised an unconstitutional power; 
but the measure received the applause of 
every true friend of his country, and the 
approbation of its constituted authorities. 
But, it is said, that the duties of the execu- 
tive are distinctly marked out in the consti-. 
tution, and that no powers devolve on him, 
but those specifically enumerated, in the sec- 
ond and third sections of the second article. 
If so, I ask, from whence does the president 
derive his right to remove from office? A 
right of late not uhfrequently exercised. 
The counsel for the prosecution, I am con- 
fident, are not disposed to question the ex- 
ercise of this very important function; but, 
I will thank them to show, where it is in- 
cluded under any presidential powers, which 
are specially defined in the constitution. 
They cannot. It is a right springing only 
from the general grant of executive power 
— a power, which remains in all other cases 
equally unimpaired; unless when controuled 
in its exercise, by the qualifications con- 
tained in the second and third sections. 
This is not a novel doctrine. It was the 
doctrine of the first congress, as the debates 
of that day will manifest; and, I am great- 
ly misinformed, if the present secretary of 
state, one of the most distinguished mem- 
bers of that honourable body, did not take a 
decided part ir. advocating the same princi- 
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pies of construction, which I support at 
present. Sure I am, they are the only ra- 
tional and sound ones, that can be used, in 
giving a just interpretation to the constitu- 
tion. The constitution provides, "that con- 
gress shall have the power to declare war," 
and until they do declare it, cry our oppo- 
nents, the nation is at peace! I shall offer 
at present, a very few remarks, in reply to 
this assertion "War is either offensive or 
defensive. This distinction is used, only for 
the purpose of distinguishing the nation, 
which offends, or which commences the war, 
from that which defends itself against the 
attack. The war is offensive by the party 
whieh commences it; on the opposite side, 
it is defensive. The rights of both nations, 
as to the extent and nature of hostilities are 
equal. The defending nation is not con- 
fined in her resistance, to the mere point of 
attack. She can at once remove the seat of 
war, from her own territories, to the domin- 
ions of her enemy, and in prosecuting her de- 
fence, injure the aggressive power by direct 
and absolute attacks. May not therefore a 
defensive war exist, and all its rights at- 
tach, without a formal declaration by con- 
gress? If not, a singular paradox has 
grown out of the constitution. Between two 
nations, there may exist a state of complete 
war on the one side, and of peace, or at 
least, a species of qualified war, on the oth- 
er. Our constitution, which it has been 
said, and with justice, was the work of the 
wisest men, and mosv anlightened patriots 
of the nation, cannot be charged with a doc- 
trine so inimical to our safety and our hon- 
our. It is a doctrine originating in this pros- 
ecution, and as novel as many others by 
which it is distinguished. The plain and ob- 
vious meaning of the constitution, is, that 
it is the province of congress, when the na- 
tion is at peace, to translate it into a state 
of war. When an option exists, the choice 
is with them. But, when a foreign power 
attacks and makes war on the United States, 
they are then, by the very fact, already at 
war, and any declaration by congress, would 
be idle and nugatory. 

I conclude by insisting, that a congressional 
declaration of war is not the sole evidence of 
war, actually existing between Spain and the 
United States. The official communications 
of the president, made to congress, ought to 
be received, as evidence of the facts, which 
they contain, and from them the jury have a 
right to decide, whether Spain and the United 
States were at peace at the time of the of- 
fence charged in the indictment. 

Mr. Emmet. I did not intend to trouble the 
court on this » question; but to reserve my ex- 
ertions, and whatever talents and arguments 
.1 may possess, until I have the honour of ad- 
dressing the jury on all the matters connected 
with my client's defence. I am induced, how- 
ever, by the solicitations of my friends near 
me to alter a resolution, which was not sug- 



gested by indolence, but by attentive observa- 
tion of the whole course of this prosecution; 
and not to abandon the last effort, which it 
will probably be necessary to make, exclusive- 
ly with the court, for bringing forward the de- 
fendant's case to the best advantage. Our 
object is to give evidence as to the state of the 
country, with respect to its relation with 
Spain; for that purpose we offer the presi- 
dent's message to congress, and the other doc- 
uments to which it refers, and with which it 
was originally accompanied. It is the presi- 
dent's duty, under the third section of the sec- 
ond article of the constitution, to lay before 
the congress information of the state of the 
Union, and of course, of our relations with f ox 1 - 
eign powers. This message was delivered in 
performance of that duty; and is therefore, at 
least, prima facie evidence of the facts which 
it contains. If it and the other accompanying 
public documents shall be rejected as inad- 
missible evidence, I confess I do not know 
where the defendant is to look for any better 
testimony as to this part of his defence. But 
it is stated that the decision of the court, on the 
motion for putting off the trial, has precluded 
us from giving evidence as to this point. If 
so, I think, with the utmost deference, that 
the court travelled out of the subject-matter 
before it. I pay profound and willing respect 
to its decisions, when they relate to the mat- 
ters submitted to it by the parties; but when 
they pronounce without necessity upon irrele- 
vant topics, they become extrajudicial, and 
cannot lay claim to the same authority. Did 
the court say we were precluded from examin- 
ing the question whether this country and 
Spain were at peace? That was never pre- 
sented to it as the question for its considera- 
tion. Our application for putting off the trial 
was grounded on the absence of witnesses, 
who could prove, not the state of peace or 
war, but the president's knowledge and ap- 
probation of the defendant's conduct. Why 
should we be precluded from examining the 
question whether this country and Spain are 
at peace? In the indictment it is averred that 
Spain was at peace with the United States. It 
is therefore a fact comprehended in the general 
issue joined in this prosecution; and we are 
surely entitled, under all the rules of law, to 
show that it is false. I request the attention 
of the court to this point. The adverse coun- 
sel admit they are bound to prove the fact; 
but they refuse to us the privilege of disprov- 
ing it, of counteracting their proofs, and of 
showing that they are 'mistaken. Was there, 
or not, war de facto, is emphatically a ques- 
tion of fact, and as such ought to be submitted 
to the jury: if they should be of opinion that 
there was such war, the whole of the indict- 
ment is not proved. It seems, however, to be 
argued, that a war de facto is not sufficient to 
disprove the indictment, because it is founded 
on a statute which is declaratory of the law of 
nations; and that the words of the statute are 
to be construed with reference to that law. 
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It would be a sufficient answer to that argu- 
ment to say, that a war de facto is recognised 
by the law of nations; but further, I beg leave 
to dissent from the opinion that this statute 
is declaratory of that law, although the asser- 
tion has proceeded from an authority which I 
highly respect By looking at the statute, it 
will be found to have been originally enacted 
for only two years; the limitation of its dura- 
tion shows that it was not intended to be de- 
claratory of the law of nations; for that law 
is perpetual, and does not require to have its 
meaning declared every second year. The 
object of the act is not declaratory, but to cre- 
ate and describe a crime and to annex a pen- 
alty to its commission. The argument drawn 
from that assertion, I think, therefore, fails 
on every ground, and that we ought to be per- 
mitted to give the president's message in evi- 
dence of outrages committed by Spain on our 
frontiers, and her depredations on our com- 
merce; whether they amount to war de facto 
will be matter of consideration for the jury; 
but we have a right to show, if we can, that 
the relation of peace was broken by Spain; 
that she carried on hostilities, violated our ter- 
ritories, and waged war upon our trade. Per- 
mit this to be shown, and she will not appear 
to be a nation at peace with us; nor will the 
absurdity be maintained, that we were at 
peace with her, when she was at war with us. 
Mr. Harison. I presume that if there is any 
principle in our law, certain and incontroverti- 
ble, it is that in all criminal cases the jury are 
the judges of the law, as well as of the fact. 
And from this principle it follows, that no 
question purely of law can arise, connected 
with the guilt or innocence of the defendant, 
which is to be considered as exclusively be- 
longing" to the court, and not within the cog- 
nizance of the jury. For if, as to certain 
propositions so connected, the court can pro- 
nounce that by law either the affirmative or 
the negative is to be considered as existing, 
and exclude the evidence relative to that prop- 
osition, it will result, as an inevitable conse- 
quence, that they can limit and confine the 
province of the jury within such bounds as 
they themselves shall deem proper. They 
can assume the several propositions and con- 
troul the verdict according to their pleasure. 
In the determination of this cause, the ques- 
tion of peace or war is of primary importance; 
because, to establish the guilt of the defend- 
ant, it must appear that the expedition was 
against a nation with whom the United States 
was at peace. Such is the express declaration 
of the statute. It is therefore "a turning 
point," to be determined by the jury whether 
we were at peace with Spain when the of- 
fence is supposed to have been committed; 
and if the jury are to determine it, they must 
have every species of evidence that is fit to 
demonstrate the actual situation of affairs be- 
tween the two countries. In opening this 
cause to the jury, the district attorney seems 
to have been fully convinced of the doctrine 
for which I am now contending. He then in- 



formed the jury, that the fourth point which 
he should establish would be that this country 
was at peace with Spain, when the offence 
was committed, which is charged in the indict- 
ment. At this time, however, he insists that 
this is a mere point of law, about which the 
court only is to judge; without reflecting that 
the great maxim I have already noticed would 
be violated by his doctrine; and without con- 
sidering, that in relation to this point, legal 
inferences can only be deduced from facts 
antecedently appearing. In criminal cases, it 
cannot be proper for the court to assume the 
fact, and determine the law. They cannot tell 
the jury, this country was at peace. Such is 
the law; and you are to determine the guilt 
or innocence of the defendant upon that sup- 
position. If the court could do this, the pow- 
er of the jury in criminal cases would indeed 
be feeble, and very different from what we 
have supposed. But, admitting that the ques- 
tion of peace or war may be proper for a jury, 
we are told that no war can exist without a 
declaration by congress. Consequently, that 
no evidence but the act of congress can be re- 
ceived, to demonstrate the existence of a war 
between this and any other country. The fed- 
eral constitution has, indeed, provided that 
"the congress shall have power to declare 
war;" and thence it is inferred that war can- 
not exist without such declaration. But sure- 
ly, this provision of the constitution can only 
relate to cases where there is an option to em- 
brace the alternative of peace or war; and it 
by no means implies that a formal declaration 
is essential to the existence of actual warfare. 
If the enemy commences the attack, we may 
appeal to arms immediately, and without any 
ceremony. The state of peace is no longer in 
being; and from the very instant that the ag- 
gression takes place, the two contending pow- 
ers, by the law of nations, which is founded 
upon the law of nature, are to be considered 
as enemies. Even allowing then, that as to 
offensive war on the part of this country, the 
doctrine of our opponents would be correct; 
yet it should be remembered that there is a 
defensive, as well as an offensive war; and 
that the state of peace or war between two 
countries implies reciprocity. Both must be 
at peace, or both will be at war. So that, if 
a foreign country should declare war against 
the United States, or attack their territories, 
or commit acts of open hostility and aggres- 
sion, this country would be in a state of actual 
warfare, without a declaration of congress 
upon the subject. If any doubt could be en- 
tertained whether to constitute a war in such 
eases, it is necessary that there should be a 
precedent declaration, I could refer the court 
to the most approved writers upon the law of 
nations; to Grotius, Puffendorf, Barbeyrac, 
Vattel, and others; all of whom (whatever 
may be the discordance of their opinions as 
to the necessity of declaring war when it is in 
its nature offensive) agree in the sentiment 
that under such circumstances as I have al- 
ready stated, no rule of the law of nations 
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would be violated, if war should be carried on 
without being declared, i I might add that 
the constitution itself has contemplated a case 
in which war may exist without any declara- 
tion of congress; where a state may engage in 
it, though not invaded, if in such imminent 
danger as will not admit of delay. The ques- 
tion, then, as to the state of our peace, must 
depend upon a variety of circumstances, and 
may be made evident to the jury by a variety 
of proofs. In the case of offensive war, the 
declaration of congress could be resorted to; 
and where the war commenced by the acts of 
aggression of the enemy, the acts might be 
proved in the same manner as every other fact 
of great notoriety. If then this country might 
have been actually at war with Spain, without 
any declaration of congress, it will only re- 
main to show that the president's message is 
proper evidence to establish the fact Here I 
must observe to the court that, by a particular 
provision of the constitution of the United 
States, it is made the duty of the president, to 
give congress information, "from time to time, 
of the state of the Union." Hence, his official 
communications to the legislature, must be 
considered as stamped with the character of 
truth, and carrying in themselves the most ir- 
refragable evidence of those facts which they 
relate. The state of the Union depends, not 
only upon its internal circumstances but also 
upon its situation with respect to foreign pow- 
ers; and when the chief magistrate of the 
Union exhibits to the congress a state of facts, 
there can be no higher evidence to establish 
their existence, and the consequences that re- 
sult from them. 

The court will no doubt recognize the pre- 
sumption of law that all magistrates execute 
their duty with fidelity; and this presumption 
shall prevail until the contrary is shown. But 
if such a presumption exists as to the minis- 
ters of justice and subordinate magistrates of 
the country, it must apply, with much more 
force, to him who is invested with the highest 
dignity, and most important trust It would 
be indelicate to suppose that he had deviated 
from the truth, and it would require the most 
convincing proofs to establish the fact. "We 
hope, therefore, that the president's message 
will be admitted in evidence for the consider- 
ation of the jury; and we trust it will con- 
vince them that the United States were not at 
peace with Spain, as is alleged in the indict- 
ment. 

One objection, however, still remains to be 
noticed. It is said the present questions have 
been determined by the decision of the court, 
upon our application to compel the attend- 
ance of witnesses. But I do not think this is 
the case. If I am not mistaken, the court 

i Tide Bynk. Quest. PubL Jur. lib, 1. c. 2; 
Vatt. Law Nat. lib. 3. c. 6. § 57; Grot, de Jur. 
B. et P. lib. 3. § 6; Puff, de Jur. Nat. & Gent, 
lib. 8. c. 6, and the notes of Barbeyrac: "Hein- 
eccius Systema Juris," bk. 2. c. 9, § 197; Hen. 
Cocceii et Sam. Ij.B. Cocceii, Com. ad Grotium; 
vide etiam Nolfii Jus Gentium, c. 6, § 713. 



mentioned that if the United States were not 
at peace with Spain, the defendant could not 
be guilty; and that the affidavits produced 
by the defendant, did neither allege the ex- 
istence of a war on the part of the United 
States, or that the witnesses could prove it. 
As far as the language of the court then 
went, according to this statement, it seems 
to imply that the question of peace or war 
was open for discussion; but as we did not 
allege the materiality of the witnesses to 
prove the state of warfare, the court could 
not defer the trial on account of their ab- 
sence. We were certainly under no necessity 
at that period of the cause to allege the state 
of warfare, for any other purpose but to 
obtain the attendance of those witnesses. 
If we did not judge it proper to make the 
allegation for that purpose, still we have a 
right upon the trial, to avail ourselves of the 
defence, and if permitted to do so, it will 
be a complete justification. 

Mr. Sanford. I shall be extremely brief in 
reply to the arguments of the gentlemen 
who have dilated so much upon the point 
now before the court The authority cited 
to show that the gazette is proper evidence 
to go to a jury, is inapplicable until a pre- 
vious question shall have been decided. The 
question immediately before the court, and 
which I apprehend must be first decided, is 
whether the defendant can be allowed to 
offer any evidence whatever to the jury, to 
show that the United States were at war 
with Spain. If it shall be decided, that the 
defendant is entitled to give evidence to the 
jury, to show a state of actual war, an ulte- 
rior question may then arise, whether the 
gazette, or whatever else may be offered is 
proper evidence for that purpose. I shall, 
therefore, entirely abstain from a discus- 
sion of the latter question, and shall return 
to our former proposition on this subject, 
which is, that the question of peace or war 
under this statute, is a question of law to 
be decided by the court, and not a question 
of fact to be decided by the jury. If then, 
this be the point which is now presented to 
the court, I conceive that it has already 
been very fully discussed, and has already 
received the decision of this court. The ad- 
verse counsel are pleased to say, that they 
did not understand that this point was be- 
fore decided. They surely have not so soon 
forgotten that this very argument was dis- 
cussed upon the argument of the motion for 
a postponement, and for attachments. Did 
they not there urge, that the testimony of 
their absent witnesses was wanted for the 
purpose of establishing a state of actual 
war? And was not their whole train of rea- 
soning upon this subject the same that has 
now been urged? The opinion of the two 
judges, as I understood it, was, if not in 
terms, at least by necessary consequence, 
that the question of war or peace under this 
statute, is a question of law exclusively for 
the decision of the court. (Here he recited 
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some parts of the opinion, for which Tide 
ante pages.) This opinion, however, is not 
now before the court, and I can only cite 
it from memory- I will, therefore, rapidly 
recapitulate the reasons upon which we con- 
tend that the question of war or peace is in 
this case exclusively a question of law. The 
high power of making war, is vested by the 
constitution, in the legislature alone. This 
provision of our constitution, is evidently the 
result of that jealous spirit of liberty, whieh 
pervades the people of this country. The 
power of making war, so important to their 
interests, and if abused, so dangerous to 
their liberties, could not, consistently with 
that spirit, be vested elsewhere than in the 
whole legislature. It follows, that under our 
constitution, the only evidence of a state of 
war which can be recognized by the courts, 
is the act of the legislature declaring it; for 
until the legislature has declared war, the 
nation is constitutionally and legally at 
peace. This consequence seems plain and 
undeniable. But the adverse counsel say, 
that war may exist in fact, though not de- 
clared by congress; that war may exist by 
the actual commission of hostilities, or may 
take place by the actual invasion of our 
country. They then ask, is not this war? 
And may not individuals, in such a state of 
tilings, undertake military enterprises against 
the offending nation without incurring the 
penalties of this statute? I answer, certain- 
ly not. I concede that the state of things 
which exists when the country is invaded, 
or actual hostilities take place, may in a 
certain sense of the term, be denominated 
war, and the counsel opposed to us, concede 
that war may exist by the declaration of 
congress, though no invasion or hostilities 
should have taken place. We find then, that 
we are here using the words "war" and 
"peace" in different senses. Our opponents 
talk of actual war, and we speak of war 
declared by congress. The question between 
us then, comes to this inquiry; in which of 
these senses have the legislature used the 
word "war," or its correlative "peace" in 
this statute? Without urging other topics in 
support of our construction, a very slight at- 
tention to the consequences of the opposite 
doctrine, will be sufficient to show that the 
word "peace" is used to indicate that state of 
things which exists when th« nation has not 
declared war. Actual hostilities may take 
place by the irregularities or violence of in- 
dividuals, or if the counsel please, the United 
States may be invaded, and yet the legis- 
lature may suppose that the best interests 
of the country require it not to declare war, 
but to attempt to obtain redress by negotia- 
tion. It cannot be denied that they are the 
constitutional judges of this question. If 
they have the constitutional right of decid- 
ing whether the nation shall make war or 
not, it follows that all the individuals of 
the community must submit to their decision. 
But the doctrine set up on the other side, 



is the very reverse of this. It is now con- 
tended, that if actual hostilities have hap- 
pened in any extent whatever, all the people 
of the community are absolved from their 
obligation to remain at peace, and may set 
on foot military expeditions, and make any 
sort of offensive war, though the government 
of the country should not have declared war, 
and should wish to remain at peace. Ac- 
cording to this doctrine, any individual may, 
at any time, declare, that in his judgment, 
war has taken place, because some act of 
irregularity or violence has happened, and 
may take steps, the certain tendency of 
which, will be to precipitate the nation into 
a serious conflict. When Great Britain shall 
capture our vessels, or impress our seamen, 
or commit any other act of violence, which 
by itself may be denominated "war," it is 
then the right of every citizen, according to 
this doctrine, to fit out an armament to in- 
vade the territories of Great Britain, and 
make war upon her subjects.— When dis- 
putes are subsisting between the United 
States and Spain respecting territorial bounds 
and Spanish troops occupy a part of the dis- 
puted territory, claiming it as their own, 
this is called an invasion of our territory, 
and is denominated "war"; and Colonel 
Smith, and every other citizen of the United 
States, is therefore at liberty to undertake 
hostile enterprises against the dominions and 
people of Spain, though the government of 
the country, with a full knowledge of all the 
circumstances, has decided that it will still 
remain at peace. 

These are the consequences of the doctrine 
now urged on the other ^side, and however 
absurd are not exaggerated. It never can 
be seriously imagined, that the legislature 
used words in a sense which must lead to 
such absurd consequences. The plain and 
obvious meaning of this statute is, that 
while the government of the country are at 
peace, all the citizens should be bound to 
observe the duties of that situation, and the 
very object of the statute is to prevent indi- 
viduals from plunging the nation into war, 
by their Own unauthorised acts of violence. 
The peace, mentioned in the fifth section, is 
described to be peace between the United 
States, and the foreign prince or state, there- 
by indicating that state of things which ex- 
ists while the nations, and their govern- 
ments are at peace. Any other construction 
would lead to the solecism, so well described 
by the presiding judge of this court, who is 
now absent, in his late charge to the grand 
jury, of a nation at peace, and its citizens 
at war. 

But the adverse counsel still ask, have not 
our citizens a right to defend themselves 
when the country is invaded? Certainly they 
may, but this does not in any degree prove, 
that they have a right, in such circumstan- 
ces, to invade a foreign country in turn. 
Defensive war is a branch of the natural 
right of self defence, which is enjoyed by 
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communities and individuals in all circum- 
stances whatever. The right of making of- 
fensive war, belongs solely to the sovereign 
power of the community, and can only be 
lawfully exercised by its authority. The 
rights of defensive warfare are not in ques- 
tion in this case, but the inquiry is, in what 
circumstances the citizens of this country, 
may invade the territories of another. Our 
position is, that according to the constitution 
of the United States, and the true meaning 
of this statute, no citizen can set on foot 
military expeditions, or make war against 
the dominions of a foreign state, until the re- 
lations of peace shall have been dissolved 
by an act of congress. In this case, no law 
has passed declaring war, or authorising 
hostilities against Spain. Our treaty with 
Spain is still in force, and is therefore the 
supreme law of the land. It results that in 
these circumstances, the court is judicially 
bound to consider the two nations at peace, 
and that the proposed inquiry is improper. 

Mr. Hoffman. The counsel for the prosecu- 
tion have the right of closing this argument; 
but, as the decision of the present question 
involves very important principles; and is 
intimately connected with the defence of my 
client, I ask permission to follow my learn- 
ed opponent (Mr. Edwards) who has just 
spoken. I am greatly mistaken if I shall not 
refute his reasoning, and establish our own 
arguments, by the very authorities which 
he has produced. It has been asked, with a 
degree of triumph, if a private citizen can 
capture the property of an enemy, or commit 
depredations on his commerce, without regu- 
lar commission or authority. Now it so hap- 
pens, that we have never contended for a 
principle so illegal, nor evinced such igno- 
rance of the law of nations. The question 
and answer were equally the offspring of the 
counsel's own fertile imagination; and could 
only have been introduced to divert the at- 
tention of the court from the true point in 
discussion, or to afford himself an opportuni- 
ty of displaying his ingenuity in refuting -ar- 
guments which we should have been ashamed 
to advance. We fully admit, that an indi- 
vidual acting offensively against a common 
enemy, must be regularly authorised by his 
own government, otherwise his aggressions 
might be deemed piratical, and himself ren- 
dered liable to punishment, as well by the 
foreign nation as by our own tribunals. The 
court surely understands that Col. Smith is 
not charged with an offence of this nature; 
that the indictment is founded on a particu- 
lar statute; and that to bring him within its 
penalty, Spain must have been at peace with 
the United States. But we offer to prove her 
at war, and the sole question is on the admis- 
sibility of the evidence, necessary to establish 
that fact. Our opponents contend, that a 
declaration of war by congress is the only le- 
gal evidence of the fact This we deny. 
And it must be granted, if we are right, that 
the evidence we offer is of the highest na- 



ture, and must be received. I certainly feel 
much indebted to the learned counsel for his 
research into the laws of the United States; 
and thank him for their production, which 
occurs so opportunely for the support of my 
argument. They were not within my recol- 
lection, or I should have read them, as fur- 
nishing a practical construction of the consti- 
tution. They have been rightly considered 
as a legislative interpretation of that instru- 
ment. Before I advert to these acts, I will 
notice the 12th article of the amendments to 
the constitution, whieh says: "The powers 
not delegated to the United States, by the 
constitution, nor prohibited to it by the 
states, are reserved to the states respectively, 
or to the people." This amendment was 
pressed into the argument with all the zeal of 
sincerity; yet I am at a loss to comprehend 
its connexion with the present discussion. 
We are agitating, whether the United States 
were at war, or in peace? The right to de- 
termine on the one or preserve the other, is 
expressly delegated to the United States: 
neither the states respectively, nor the people 
at large, can exercise any constitutional pow- 
er over this question; its decision exclusively 
belongs to the general government; and the 
present inquiry is, to which department 
thereof does it belong? Further—The object 
of this amendment, was to prevent the Unit- 
ed States (not particular departments of its 
government) from assuming the exercise of 
powers by implication; tending to infringe 
the soyereignty of the states, or to violate the 
rights of the people. The nature of our 
federal government, excited a vigilant and 
cautious jealousy on this subject; and the 
amendment was made to insure the jurisdic- 
tion, and local sovereignty of the states over 
all matters, not peculiarly of national inter- 
est or concern. A chapter of the alcoran 
would have elucidated the gentleman's argu- 
ment as clearly as the amendment. 

Let us see whether he has been more fortu- 
nate in his reliance on acts of eongress. The 
first quoted is the act of the 27th of March, 
1794, entitled "An act to provide a naval ar- 
mament." [1 Stat. 350.] It recites that "the 
depredations whieh had been committed by 
the Algerine corsairs on the commerce of the 
United States, rendered it necessary that a 
naval force should be provided for its pro- 
tection;" and it authorises "the president to 
provide six frigates," and makes the neces- 
sary provision for officering and manning 
them. This act provides the ways and 
means for a naval force, but contains no 
direction for its employment or destination. 
The framers of the law knew the full ex- 
tent of their constitutional powers. They 
knew, that it was the duty of congress to 
provide the ways and means for carrying on 
war, but that it belonged to the executive 
of the union to direct the public force.— The 
last section, is important, as it plainly in- 
dicates, we were then at war with Algiers: 
"If a peace shall take place between the 
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United States and the regency of Algiers, no 
farther proceedings are to be had under the 
act" "What! were we then at war with Al- 
giers, and without any declaration of war 
by congress? Yes; and congress, without 
whose declaration, the gentleman would 
have us believe, that the United States must 
always enjoy the tranquillity of peace, do 
not, by this or any prior act, declare war 
against Algiers; they find it already com- 
menced without their concurrence. The 
■choice of decreeing the fact is superseded by 
the fact itself. They increase our naval 
forces, and forbid their reduction "until 
peace shall take place." Again— I ask how 
•congress became informed, that Algiers was 
at war with us? They are not charged by 
the constitution with the intercourse between 
us and foreign powers, for that is an execu- 
tive function. I apprehend a little more re- 
search would have produced a message from 
the president, wherein he judges of the fact 
himself, and recommends a more effective 
force to be provided. What is this, but his 
declaring the situation or state of the nation, 
as it respects Algiers? To comment on each 
of the laws cited by the counsel, would be an 
unpardonable waste of time; I shall only no- 
tice some of them, and that in a very cur- 
sory manner. The next in order is an act 
passed April 20, 1796 [1 Stat 453], and being 
merely supplementary to the law first read, 
•cannot invite a single additional observation. 
"We have next "an act for providing a naval 
armament," passed July 1, 1797, t which 
makes provision for the officering and man- 
ning of two frigates. I remark, that the act 
•of March, 1794, was no longer in force, peace 
having taken place with Algiers; and the 
-statute of 1796, provided for the building of 
frigates, but not for their equipment, or the 
subsistence of their officers and crew. It 
would lengthen out my reply unprofitably to 
mention, even by name, the numerous stat- 
utes which have been read. They are gener- 
ally of the same import— one authorises the 
president to build or purchase twelve ships— 
another adds some revenue cutters— a third 
allows our merchantmen to protect them- 
selves, and, by a fourth our intercourse with 
France is prohibited. "Why they have indis- 
criminately been forced into this day's serv- 
ice, I am at a loss to comprehend; nor have 
I been able to learn, from the arguments of 
the counsel, the application of any, excepting 
the first and the last, to the present ques- 
tion. These I gladly present to the consider- 
ation of the court; they bear strongly on the 
present question; and, in my judgment, place 
our doctrine beyond a doubt Before I con- 
sider them, I repeat one general observation, 
"that war can exist between the United 
States and a foreign power, without a decla- 
ration of war by congress." 
* Now for the acts: The first is the act of 
May 28, 179S, entitled "An act authorising the 
president to raise a provisional army." [1 
Stat 53S.] This act called forth many strong 
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remarks from the gentleman; and from his 
language, 1 am to conclude that he spoke the 
genuine convictions of his judgment; his in- 
ferences and my own, from the same source, 
are very different, and the court will decide 
between us. This law declares, "that the 
president of the United States be, and he 
hereby is authorised, in the event of a declara- 
tion of war against the United States, or of 
actual invasion of their territory, by a for- 
eign power; or of imminent danger of such 
invasion, discovered -in his opinion to exist; 
before the next session of congress, to cause 
to be enlisted and to call into actual service a 
number of troops," &c. Do not congress here, 
by express terms, contemplate the fact of the 
United States being at war, by the sole act of 
a foreign power? An army is to be raised and 
to be called into actual service, not in conse- 
quence of a declaration of war by congress, 
but in the event of war declared against the 
United States. And let it always be remem- 
bered, that the nature and the place of this 
actual service are left to the judgment of 
him, in whom the constitution has wisely con- 
fided the direction of the national forces. It 
must be admitted, that this act is no declara- 
tion of war; it is prescriptive, and it sup- 
poses a war may prevail between the United 
States and a foreign power, before the next 
session of congress.— Prevail— how? The re- 
ply is obvious; congress would be out of ses- 
sion. The war could not proceed from their 
act; yet it might take place by a declaration 
of war against the United States, and in that 
case, congress considers us, in every sense of 
the term, a nation at war. Our nation would 
be stamped with the character of belligerent, 
and its warlike operations would assume an 
offensive or defensive course, as circumstan- 
ces might demand. This act is wholly incon- 
sistent with the assertion, that the nation 
must always be at peace, until congress shall 
declare it at war. I come now to the last 
act, passed March 2, 1799 [1 Stat. 725], enti- 
tled "An act giving eventual authority to the 
president to augment the army." This act 
differs from the preceding one, as far as I 
can at this moment discover, only in its 
phraseology. Instead of providing for a case 
where war shall be declared against the Unit- 
ed States, congress, knowing that a foreign 
nation might make war, without any formal 
declaration to that effect, vary the terms be- 
fore used, and provide "in case war shall 
break out between the United States and a 
foreign European power" for the augmenta- 
tion of the army. The inference is too plain 
and too strong to be resisted. Can the court 
believe, that congress ever indulged so illusive 
an opinion, as that war or peace depended on 
their will or pleasure? "If war breaks out," 
(says the act) not by the choice of the United 
States, for then we admit that congress alone 
has the election, but, breaks out, by the acts 
of a foreign power, over whose decision and 
conduct congress could have no controul. The 
case here contemplated is altogether anal- 
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ogous with that, which we hope to prove ex- 
isted at the time of the offence, charged in 
the indictment; for we offer expressly to 
show, that war had broken out between Spain 
and the United States; by Spain having, with- 
out any formal declaration, actually made war 
on the United States. If our testimony does 
not establish this fact, it cannot serve us. 

Unfortunately for the gentleman, his infer- 
ences from the last statute, and the principle, 
for which he has so warmly contended, are di- 
rectly at variance. "Congress alone," says he, 
have the only "power of declaring the nation 
at war." If this power is conferred exclusive- 
ly on them, they cannot delegate it to any 
other branch of the government; for each de- 
partment must execute its prescribed constitu- 
tional trust. We might as well say congress 
could devolve the whole duty of legislation on 
the president. I demand then, who was to 
judge the fact, whether or no, in the language 
of the last statute, "war breaks out?" The 
president. And his opinion would fix our na- 
tion exactly in that condition, where it is pre- 
tended congress alone could place it. What is 
this, but admitting the right of the president 
to pronounce, in the given case, the condition 
of the nation, by declaring that war did exist. 
Our reasoning is perfectly consistent; there 
is no incongruity in the exercise of the power, 
which we ascribe to the executive, and of the 
right vested in congress. When the United 
States are at peace, congress alone can elect 
to go to war; they cannot commit this choice 
to the president; but when war shall break 
out, or in other words, when a foreign power 
shall declare or make war against the United 
States, it is with the president to declare the 
fact, and with congress to provide the ways 
and means for defence. 

I have thus endeavoured to confine my re- 
marks strictly within the limits of reply. This 
argument was unexpected; but, feeble as it 
has been on my part, I cannot but hope it will 
prove satisfactory. I repeat my sense of obli- 
gations to the counsel, for the strength his 
better acquaintance with our statute laws, 
has afforded to our general proposition; for, 
if legislative sense and practice on an article 
of the constitution, can be deduced in aid of 
its true interpretation, we feel, that we stand 
upon sure and strong grounds. 

I conclude with entreating the court always 
to distinguish, that we are not indicted for 
any offence against the law of nations; but 
charged with infracting a particular statute, 
of which there could be no breach, if Spain 
was at war with us. The public prosecutor 
has so shaped his indictment, and by it he 
must abide. 

The argument on this point being closed, the 
judge, in a few words, decided that neither 
the president's message, or any of the docu- 
ments that were offered, should be read. 

Mr. Colden. We now offer testimony to 
show that the government had knowledge of 
the whole transaction. 



TALLMADGE, District Judge. That has 
been decided as not being material to the is- 
sue. That question was deliberately settled 
in a full bench. I cannot attempt to alter it 
myself. 

Mr. Colden. We do not ask to prove it by 
the gentlemen who are at Washington. We- 
offer Mr. King as a witness, who is now here, 
to prove that the expedition was made with 
the knowledge and approbation of govern- 
ment. 

TALLMADGE, District Judge. It cannot 
be received, as it is wholly immaterial. 

TALLMADGE, District Judge (charging- 
jury). Gentlemen, the trial upon this indict- 
ment has already occupied several days of 
your time. It is now drawing to a close. You 
have listened to the testimony of the witness- 
es and have attended to the argument of coun- 
sel. If in some instances the latter has been 
more at length than clear and illustrative, in 
others it has been ingenious and eloquent. 
This is a cause of considerable expectation 
and importance, both as it regards the individ- 
ual accused, and as it relates to that system of 
neutral policy which hitherto our government 
have invariably pursued, and from which the 
United States, in a great measure derived, 
and are to expect, prosperity and happiness. — 
Conviction may not only subject the defendant 
to fine, but the loss of personal liberty; and 
should our government permit offences of this 
nature by passing them over with impunity, 
war and a participation in the quarrels and 
bloodshed of Europe must necessarily ensue. 
Need I say that such consequences ought es- 
pecially to induce a jury to the most careful 
and dispassionate consideration of the evi- 
dence, and bear them superior to any prejudice 
which idle report, or out-door observation, 
may have excited. You will now give your 
attention to a review of this subject. It shall 
be my endeavour to present it in its native 
state stripped of embellishment. It is my 
duty to state to you the law, the substance of 
the accusation, and the defence. 

You have heard much said upon the right of 
a jury to judge of the law as well as the fact. 
Be assured, that on this occasion there is not 
the least desire to abridge those rights. I am 
an advocate for the independence of the jury. 
It is the basis of civil liberty, and in this 
country I trust will ever be a sacred bulwark 
against oppression and encroachment upon po- 
litical freedom. The law is now settled that 
this right appertains to a jury in all criminal 
cases. They unquestionably may determine 
upon all the circumstances if they will take 
the responsibility and hazard of judging incor- 
rectly upon questions of mere law. But the 
jury is not therefore above the law. In exer- 
cising this right they attach to themselves the 
character of judges, and as such are as much 
bound by the rules of legal decision as those 
who preside upon the bench. It was deliv 1 
ered as the opinion of this court by the judge 
who presided at the commencement of the 
term, and it is still my opinion that the United 
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States were at peace with Spain at the time 
the defendant is charged with the offence in 
the indictment It was also the opinion of 
the court, and no subsequent argument has 
changed my view of the subject, that the pre- 
vious knowledge or approbation of the presi- 
dent to the illegal aets of a citizen can afford 
him no justification for the breach of a con- 
stitutional law.— The president's duty is faith- 
fully to execute the laws, and he has no such 
dispensing power. These points have receiv- 
ed the decision of the court seriatim, and I 
trust a jury will not set up a contrary opinion 
but with great circumspection and deference 
to the learned judge who delivered them, the 
necessity of whose absence is a subject of re- 
gret, and whose opportunity for correct legal 
decision is obviously so far superior to what 
falls to the common lot of jurors.— Should you 
however choose not to confide in the correct- 
ness of the court in this respect, the data ex- 
hibited, and which will lead to your determina- 
tion of these points, are a view of the consti- 
tution and laws of congress giving and defin- 
ing the power of making war; the powers and 
duty of the executive branch of the govern- 
ment—the statute upon which the indictment 
is preferred, and the treaty of San Lorenzo, 
1795, which stipulates "that there shall be a 
firm and inviolate peace and sincere friendship 
between his Catholic Majesty and the United 
States." You have no document, nor any 
proof before you, establishing a state of things 
contrary to the stipulations of the treaty I 
have now read. — Certain papers have been 
offered in evidence, which, it is said, ac- 
knowledge aggressions by Spanish subjects, 
and evince a state of war in fact between 
the United States and the king of Spain. — 
By authority of the former decisions, those 
were decided irrelevant and rejected as im- 
proper evidence. The United States cannot 
be constitutionally at war, but when war is 
authorised by congress, or is rendered an 
act of necessity by the invasion of a foreign 
enemy. Principles of self defence in such 
case point it out as the duty of the chief 
magistrate of the nation in the interim of 
congress to repel force by force. The great- 
est scope of the jury is to determine upon 
points arising upon the pleadings and such 
evidence as is permitted to come before 
them. It is the exclusive province of the 
court to determine upon the admissibility 
of evidence. That which their judgment re- 
jects as improper, the jury have no right to 
presume. The contents of those papers is 
unknown, and conjecture can never afford 
safe ground for the decision of a jury, 
sworn to determine truly. Our living at 
peace is what constitutes the offence. For 
although the defendant was concerned in 
setting on foot, or preparing the means for 
a military expedition against the Spanish 
dominions, if the United States were at that 
time at war with Spain, he would be inno- 
cent, and should you so determine, you will 
acquit the defendant upon his indictment 



The indictment against William S. Smith, 
contains counts, charging him with offences 
prohibited, by an act of congress of June, 
1794. The fifth section of that act reads as 
follows: "That if any person shall, within 
the territory or jurisprudence of the United 
States, begin or set on foot, or provide, or 
prepare the means of any military expedi- 
tion oi enterprise, to be carried on from 
thence, against the territory or dominion of 
any foreign prince or state, with whom the 
United States are at peace, every such per- 
son, so offending, shall, upon conviction, be 
adjudged of a high misdemeanour," &c. It 
is the peculiar province of the jury to in- 
quire, whether the evidence adduced main- 
tains the charges in the indictment. If it 
fully supports any one of them, it will be 
your duty to find him guilty. The proofs 
in relation to the matters of fact, charged in 
the indictment, have very properly been di- 
vided, into that which regards the setting 
on foot, providing or preparing the means 
within the United States, for an expedition 
or enterprise to be carried on from thence,— 
that which regards the object, and that 
which manifests the defendant's participa- 
tion and agency in setting on foot and pre- 
paring the means for such expedition or en- 
terprise. 

A summary of the testimony of the many 
witnesses who have been examined to prove 
the first point is, that the Leander, a mer- 
chant vessel, owned by Samuel G. Ogden of 
this city, and for some time previously used 
in the St. Domingo trade, had just returned 
from a voyage from that island, when she 
was chartered to take out Gen. Miranda and 
such persons as should choose to go along 
with him. The vessel immediately under- 
went repair and alteration suitable to the 
particular purpose; having a new lower 
deck built in her hold. She cleared out at 
the custom-house on the 23d January, and 
sailed from th.it, port on the 2d February 
last— had a very crowded cargo, and was 
laden almost entirely with articles of war- 
like preparation. From ISO to 200 men 
were here engaged in the enterprise, sev- 
eral of them immediately after took military 
title and rank, and all were submitting to 
subordination and discipline. Eleven or 
twelve hundred suits of soldiers' uniform- 
about 600 swords and cutlasses, and a great 
number of belts, pouches and cartridge box- 
es—about 4,500 pikes— a number of muskets, 
horsemen's pistols and blunderbusses, all of 
whieh were principally in boxes or casks. 
Exclusive of her complement of 17 guns, the 
Leander had on board about 34 cannon, with 
several field carriages— 150 casks of gun 
powder, and a quantity of ball suited to 
eannon and muskets of different caliber. 
These articles were ehiefly purchased by the 
captain of the vessel, Armstrong, upon the 
credit of Mr. Ogden, and sent on board with 
a view to the enterprise. The object was 
either military or commercial. Miranda was 
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at the head of the expedition, who for 20 
years has made no secret that his wishes 
and intentions were inimical to the duration 
of the Spanish government in South Ameri- 
ca. His declarations to Mr. Ripley, to Col. 
Piatt and Swartwout, avow his design of 
returning to his native country, the province 
of Caraccas; to revolutionize it, and to free 
his countrymen from what he terms the 
yoke of Spanish oppression. Allurements, 
military honours and rapid fortune, were 
held in view to induce men to enter upon 
an enterprise, secret and unexplained, while 
written assurances were given that the serv- 
ice should neither be against the French 
nor English. The testimony of Mr. Rose, 
who went out in the Leander from this city, 
and remained on hoard until the capture of 
the two schooners, and Miranda's return 
with the Leander to Barbadoes, will more 
clearly than that of any of the other wit- 
nesses, enable you to determine whether 
the original intention of the preparation and 
outfit of the Leander was for a military ex- 
pedition, or mere commercial enterprise. 
The witness swears that soon after the ves- 
sel left the Hook, he with several others 
were industriously employed in making han- 
dles to the pikes, and putting the arms on 
board into complete readiness for actual 
service. That the vessel first touched at 
Jacquemel, but did not there unload any of 
her cargo, or transact business of a com- 
mercial nature, and only remained to recruit 
a few men and equip the two schooners, to 
accompany and support the Leander in the 
enterprise, out of the supplies she brought 
from New- York. While at Jacquemel Mi- 
randa issued commissions to those who took 
military rank and office, before the Leander 
left this city. From St. Domingo this squad- 
ron proceeded to Aruba on the road to the 
Caraccas. when the men were all landed and 
underwent military parade and inspection, 
and here first were made acquainted with 
the particular destination. The hostile land- 
ing of a military force, and the distribution 
upon the main, of proclamations in the 
Spanish language, headed by Miranda's 
name, as general and commander in chief, 
next are attempted off Porto Cabello by the 
very men who were engaged in this city, 
armed and equipped with the very prepara- 
tions provided and carried from here. These 
attempts are opposed by Spanish govern- 
ment vessels; an engagement ensues; the 
invaders are beaten off, with the loss of the 
two schooners and many of the men.— The 
Leander returns alone, taking the course to 
Trinidad, but falling in with an English 
sloop of war the Lilly, with her went into 
Barbadoes. The eounsel for the defendant 
urge this to be a mere commercial enter- 
prise, from the facts, that the vessel had 
been previously occupied in the West-India 
trade; that the articles composing her car- 
go, were those of ordinary commerce, the 
open manner they were purchased and put | 
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on board, and that the Leander was not in 
complete condition and readiness to carry 
on a military enterprise at any time, while 
she remained within the United States. I 
think there is some reason to doubt the cor- 
rectness of this position, and to suspect tnat 
the 1,200 suits of soldiers' uniform, the regi- 
mental coats, the cannon drills, the chest 
of armourer's tools, and the case of sur- 
geon's instruments, not to be paid for unless 
the expedition should be successful, were 
not intended as articles of commerce. 

It is not necessary that the expedition 
should be consummated without deviation 
of course. Was it begun, and were the 
means prepared to be carried on from the 
United States? The words of the statute 
are, "If any person within the territory or 
jurisdiction of the United States, shall pro- 
vide or prepare the means of a military ex- 
pedition, to be carried on from thence;" 
therefore, it matters not whether or no, the 
vessel, at the identical time of sailing, is in 
complete readiness for hostile engagement. 
You are not to inquire of her capacity to 
achieve the object If, in fact, the Leander 
sailed with the intent, and means to carry 
on such an enterprise, I conceive the trans- 
action comes within the prohibition of the 
act. But the facts in evidence is the proper 
business for your determination. In the 
case I mentioned yesterday, under this very 
act, for a similar offence, tried April, 1795, 
Paterson, Justice, charged the jury, "that 
converting a merchantship into a vessel of 
war, must be deemed an original outfit;" for 
the act would otherwise become nugatory 
and inoperative.— It is the conversion from 
the peaceable use to a warlike purpose, that 
constitutes the offence. The vessel in ques- 
tion, arrived in this port with a cargo of 
coffee and sugar from the West-Indies, and 
appears to have been employed by her own- 
er with a view to merchandize, and not with 
a view to war. The inquiry is, therefore, 
united to this consideration, whether, after 
her arrival, she was fitted out in order to 
cruise against a foreign nation, being at 
peace with the United States. It is true, 
she left the wharf with only four guns, but 
it is equally true, that when she dropped to 
some distance below, she took on board 
three or four guns more, a number of mus- 
kets, water-casks, &e. and it is manifest 
other guns were ready to be sent to her by 
the pilot-boat. These circumstances clearly 
prove a conversion from the original com- 
mercial design of the vessel, to a design of 
cruising against the enemies of France, and 
of course against a nation at peace with 
the United States, since the United States 
are at peace with all the world. Nor can 
it be reasonably contended, that the articles 
thus put on board were articles of merchan- 
dize; for if that had been the ease, they 
would have been mentioned in the manifest, 
on clearing out of the port, whereas it is 
expressly stated that she sailed in ballast. 
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If they were not to be used for merchandize, 
the inference is inevitable, that they were 
to be used for war. No man would pro- 
claim on the house top that he intended to 
fit a privateer.— The intention must be col- 
lected from all the circumstances of the 
transaction. 

It now only remains to consider how far 
the defendant was concerned in beginning, 
providing and preparing the means of the 
expedition. Col. Smith mentioned to Doc- 
tor Douglass, before Miranda arrived in the 
United States from England, that he had 
expected that a grand expedition was on 
foot and that his son was going. After 
Miranda did arrive the defendant introduced 
him, first to Mr. Lewis, one of Ogden's cap- 
tains, then to Mr. Ogden, as persons likely 
to aid him with a vessel proper for his pur- 
pose. He employed the witness, Fink, to 
engage a sergeant, corporal, and twelve men 
for military service. The testimony of Mr. 
Fink appears to be candid and I think enti- 
tled to belief; but he is an old inhabitant 
of the city and you know his character. He 
swears he saw Col. Smith write the papers 
which contain the terms of the enlistment 
and promise of bounty lands. The defend- 
ant paid a month's wages to the witness to 
be advanced to each of the men so engaged, 
tied up and marked with the name of each 
man; and although there appears to have 
been among them some hesitancy about the 
propriety of their engagement, the men aft- 
erwards all declared themselves satisfied, 
and finally went upon this very advance of 
bounty. The verbal declarations and assur- 
ances of the defendant to the witness may 
be considered delusory and purposely in- 
tended to misguide and cover from the men 
the real object of their engagement, yet 
those clearly manifest the agency and par- 
ticipation of the defendant in providing the 
means for the enterprise. That these means 
were so provided and prepared by the knowl- 
edge and approbation of the president and 
secretary, you have already the opinion of 
the court, can afford the defendant no jus- 
tification in the breach of positive law, how- 
ever far the fact, if so, may operate to pro- 
duce a pardon from the executive. But the 
testimony relied upon as establishing this 
fact is by no means positive or entitled to 
implicit confidence. Jt is the declaration of 
Miranda alone which charges the adminis- 
tration with previous information of the ex- 
pedition; whose scanty means afforded him 
abundant reason to mask his real feebleness 
with any pretensions, the best calculated to 
facilitate the accomplishment of his views. 
The deliberate declarations of a party are 
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indeed the strongest evidence against him. 
In the present instance these may induce a 
belief that the defendant was deceived in 
this respect by the equivocal or false repre- 
sentations of Miranda, but never can justify 
him in the illegal act charged in the indict- 
ment. 

This is the state of the case before you. 
It is not a question of party politics. The 
people of the United States of all denomina- 
tions are equally interested; and I have too 
much respect for the character of an Ameri- 
can jury to anticipate a determination upon 
such grounds. The undertaking may of it- 
self be a great and glorious one, worthy the 
breast of a good man, glowing with desire 
for the universal emancipation of those op- 
pressed by the weight of monarchical pow- 
er; nevertheless, an upright and dignified 
course of conduct, a harmonious intercourse 
with foreign nations is worthy the atten- 
tion, is the duty of our government to cul- 
tivate and maintain. The laws must be 
observed and enforced. Sympathy ought 
not to cloud the conception nor warp the 
judgment of a jury whose duty simply is- 
to pronounce truly upon the facts in evi- 
dence. The attribute of mercy is in other 
hands, and no doubt will be discreetly ex- 
ercised. 

Mr. Harison: I wish to correct a mistake- 
which I think the court have fallen into, 
who has said to the jury that the" confes- 
sions of the party are not to go in justifica- 
tion. His confessions, whether in crimina- 
tion or justification, are to be taken together. 
The law is laid down in Trials per Pais, 298. 

TALLMADGE, District Judge. I mean to 
be understood that the confessions of the 
party must be viewed entire, not in detached 
parts; the purport and meaning of the dec- 
laration must be collected from a view of 
the whole conversation at the time. You 
■will not convict the defendant but upon 
clear and satisfactory evidence of his guilt, 
nor acquit him against evidence, because he 
has declared himself innocent. 

Mr. Colden. I humbly conceive that the 
confessions of a party, made at one and the 
same time, are not to be taken, stronger as- 
they are against him, than as they are for 
him. The counsel for the prosecution hav- 
ing thought proper to examine as to the con- 
fessions of the defendant, they must take 
them as they are given. They cannot reject 
a part and use the residue. 

The jury retired, and after an absence of two 
hours, they returned a verdict of not guilty. 
Whereupon "W. S. Smith is discharged from his 
recognisance, and his securities exonerated. . 
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Case No. 16,342b. 

UNITED STATES v. SMITH. 

UNITED STATES v. OGDEN. 

[MS.] 

Circuit Court, D. New York. July, 1806. 

Criminal Law— Act June 5, 1794— Military Ex- 
pedition against Nation at Peace— Jusr. 

[1. Following U. S. v. Smith, Case No. 16,- 
342a.] 

[2. A juror who has sat on the trial of a per- 
son indicted for the same offence as defendant 
is not competent.] 

[Trial of Samuel G. Ogden on indictment 
for a misdemeanor in beginning, setting on 
foot, and providing the means for a military 
expedition in the city of New York, to be 
carried on from thence against the territory 
of Spain in South America, at a time when 
the United States and Spain were at peace. 
A plea to the indictment on the ground that 
it was founded on illegal evidence was over- 
ruled (see Case No. 16,341a), and a motion 
for attachments against absent witnesses 
and for a continuance was also denied (see 
Case No. 16,342). On the drawing of the 
jury, one juror asked to be excused, on the 
ground that he had been a juror on the trial 
\ of William S. Smith, indicted for the same 
offence, whereupon the court excused him as 
not being a competent juror, notwithstand- 
ing the objections of defendant's counsel. 
Substantially the same evidence was intro- 
duced and offered in this case as in the case 
of U. S. v. Smith, Case No. 16,342a.] 

Nathan Sandford, DistAtty., and Pierpont 
Edwards, for the United States. 

Washington Morton, Cadwallader D. Col- 
den, Josiah Ogden Hoffman, Thomas Addis 
Emmett, and Richard Harison, for defend- 
ant. 

TALI/MADGE, District Judge, proceeded 
to charge the jury. The points of law that 
arose in the progress of this trial, being 
precisely the some as those raised and de- 
termined on the trial of Col. Smith (Case No. 
16,342a), the judge's charge was the same 
in substance, as reported in that trial; and 
after a careful collation of the testimony, 
which his honour told the jury was, in his 
mind, clear and decisive against Mr. Ogden, 
as having provided and prepared the means 
within the United States of a military ex- 
pedition, to be carried on from thence 
against the dominions of some foreign pow- 
er, he closed his charge by observing, that 
the defendant's agency in preparing the 
means, the nature of the expedition, and its 
destiny, were facts of which the jury were 
the proper and only judges. That whether 
the United States, at the time the offence 
is charged, were at peace or in war, is mat- 
ter of law, and as such ought to be decided 
by the court The jury might conscientious- 
ly rely upon its correctness, and were under 
no necessity to assume a responsibility be- 



yond a determination of matters properly 
within their decision. 

The jury retired, and, after a short ab- 
sence, returned a verdiet of not guilty. 
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UNITED STATES v. SMITH. 

[2 Wash. O. C. 310.] i 

Circuit Court, D. Pennsylvania. Oct. Term, 
1808. 

Smuggling— Evidence. 

1. The defendant was indicted for unlading 
from a vessel in the port of Philadelphia, three 
bags of coffee, without authority from the prop- 
er officer of the customs. The coffee was tak- 
en at night in a boat from the vessel, and part 
put on the wharf, the rest being in the loat; 
but on discovery, it was returned to the vessel. 
The court decided that this was not a landing 
within the act of congress, of March 2, 179i) II 
Stat. 627]. 

[Cited in U. S. v. The Express, Case No. 15,- 

2. The twenty-seventh section of the act ap 
plies only to the captain or mate of the vessel. 

The defendant was indicted for unlading 
from a vessel, which had arrived at the port 
of Philadelphia, three bags of coffee, with- 
out being duly authorized by the proper offi- 
cer of customs to unlade the same, &e. It 
was proved, that the defendant was seen to 
bring from the vessel in a boat, in the night 
time, three bags of coffee, which he had got 
only in part on the wharf, the other half of 
the bags lying on the gunwales of the boat, 
when the witness discovered himself. The 
defendant then took back the bags, and re- 
turned them to the vessel. 

THE COURT informed Mr. Dallas, that 
this was not a landing of the coffee, so as to 
constitute an offense under the fiftieth sec- 
tion of the law; nor is the defendant char- 
ged with landing it. The twenty-seventh 
section, which makes the unlading an of- 
fencp. applies only to the captain and mate. 

THE COURT directed the jury to acquit the 
defendant, which they accordingly did. 
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UNITED STATES v. SMITH et al. 

[3 Wash. C. C. 78.] i 

Circuit Court, D. Pennsylvania. Oct. Term, 
1811. 

Seamen — Endeavor to Make Revolt— Confine- 
ment of Master — Admiralty Jurisdiction. 

1. Indictment against the defendants, part of 
the crew of the vessel. First count, for con- 
fining the master; and the second count, for 
endeavouring to make a revolt in the ship; both 
charged to have been committed on the high 
seas. 

2. It seems, that to constitute the offence of 
endeavouring to make a revolt, the attack on 

i [Originally published from the MSS. of 
Hon. Bushrod Washington, Associate Justice 
of the Supreme Court of the United States, un- 
der the supervision of Richard Peters, Jr., 
Esq.] 
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the master should be accompanied by some evi- 
dence, indicating, on the part of the assailants, 
.an intention to take possession of the vessel. 

3. Any confinement of the master, whether 
by depriving him of the use of his limbs, or by 
shutting him in the cabin, or, by intimidation, 
preventing him from the free use of every part 
■of the vessel, amounts to a confinement in con- 
templation of law. 

[Cited in U. S. v. Smith, Case No. 10,345; U. 
S. v. Peterson, Id. 16,037; U. S. v. Huff, 
13 Fed. 640.] 

4. The offences charged against the defend- 
ants, were committed whilst the vessel was ly- 
ing in the river, about one and a half miles 
below St. Ubes, and within the bar, the river 
being about one mile and a half wide at the 
mouth; and the court were of opinion, that they 
had jurisdiction of the case. 

[See note at end of case.] 

The indictment is founded on the 12th sec- 
tion of the act of congress, for the punish- 
ment of certain, crimes, passed April 30, 
1790 [1 Stat. 112], and contains two counts; 
the first for confining the master, and the 
second for endeavouring to make a revolt in 
the ship; both of which are charged to have 
been committed on the high seas. The evi- 
dence in support of the indictment, was, that 
whilst this vessel was lying in the river, 
about one and a half miles below St. Ubes, 
and within the bar, the river being about a 
mile and a half wide at the mouth, the de- 
fendant, Smith, who in the course of the day 
had been struck by the captain, laid hold of 
him, and cursing him, observed, "Now we 
are ready for you." The captain pushed him 
away, and ordered him forward; upon which 
Smith struck the captain, and they imme- 
diately closed with each other, when Smith 
cried out to the hands who were below to 
come up, for that now was their time. Upon 
which, the other two defendants ran forward 
to his assistance, one of them armed with an 
iron shovel, and the other with a piece of 
wood, and the one with the shovel struck the 
captain; after struggling for some time, the 
captain got clear from them, and got on the 
other side of the cabin, and ordered the men 
to go on the quarter deck, which they did, 
but still continued to abuse him, and threat- 
ened, if he came on the main deck, they 
would massacre him. After keeping the quar- 
ter deck for some time, and fearing to risk 
himself on the main deck in order to get 
into the boat, he got over the railing of the 
quarter deck, jumped into the boat, in which 
he went on shore, and having got a guard of 
soldiers, he returned to the vessel, where the 
defendants were armed and prepared to re- 
ceive them; having during his absence de- 
clared, that they would resist the captain if 
he brought other masters of vessels to assist 
him, but that they would yield to soldiers, 
should they come with him; and that should 
he bring sailors with him, they expected that 
they would join them. They were, however, 
quelled and disarmed by the soldiers. 

The counsel for the defendants, requested 
that the point, whether this indictment could 
be supported, the offence having been com- 
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mitted in a river, and not on the high seas, 
might be reserved. THE COURT directed the 
jury, if they should think the defendants 
guilty, to find them so, subject to the opin- 
ion of the court on a point reserved. 

The evidence on the part of the defendants, 
was, to a great degree, contradictory to that 
given in support of the indictment, giving it 
rather the appearance of a battery by Smith 
alone, in return for a stroke first given by 
the captain. As to the threat to the captain, 
if he came on the main deck, the testimony 
was equally at variance with that given 
against the defendants. 

WASHINGTON, Circuit Justice (charging 
jury). As to the second count, for endeav- 
ouring to make a revolt, the court feels some 
difficulty; but are inclined to think, that the 
attack upon the master, should be accompa- 
nied by some evidence, indicating, on the 
part of the assailants, an intention to take 
possession of the vessel. There is less doubt 
as to the law upon the first count. Any con- 
finement, whether by depriving the master 
of the use of his limbs, or by shutting him up 
in the cabin, or by intimidation, preventing 
him from the free use of every part of the 
vessel, amounts to a confinement in contem- 
plation of law. In this case, the master, as 
he states, was prevented, by an apprehension 
that the defendants would execute then- 
threats, in case he went on the main deck, 
from getting into the boat from thence, and 
thought it necessary for his personal safety, to 
endeavour to get away from the vessel; and 
in order to do so, was compelled to get over 
the railing of the quarter deck, and thence 
into the boat. If this evidence is believed by 
the jury, the defendants are clearly guilty 
under the first count If the evidence on the 
other side is believed, they cannot be con- 
victed upon either count of this indictment. 

The jury found the defendants guilty— sub- 
ject to the opinion of the court, on the point re- 
served. 

NOTE. Upon the point reserved, the court 
was of opinion, that the case is within the ju- 
risdiction of the court. For, if rivers, havens, 
&c, be not parts of the high seas, still, the 12th 
section, where it speaks of the high sea, is con- 
fined to manslaughter, and does not extend to 
this offence. Sentence passed on the defend- 
ants. 
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UNITED STATES v. SMITH et al. 

[3 Wash. C. C. 525.] i 

Circuit Court, E. D. Pennsylvania. Oct Term, 
1819. 

SeAHEK— COKKEOTION BY MASTER— RlGHT OP RE- 
SISTANCE— CONFINEMENT of Master— Revolt. 

1. The master of a vessel has an absolute au- 
thority on board the vessel under his command, 

i [Originally published from the MSS. of 
Hon. Bushrod Washington, Associate Justice 
of the Supreme Court of the United States, un- 
der the supervision of Richard Peters, Jr., 
Esq.] 
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and his lawful orders must be obeyed. He mav 
inflict moderate correction for disobedience, and 
impertinent language or behaviour. The sea- 
man may endeavour to escape from it; and if 
he is pursued, and is otherwise exposed to a 
repetition of such treatment, he may resist for 
the mere purpose of protecting himself rrom 
injury. 

[Cited in Fuller v. Colby, Case No. 5,149.] 
LCited in Buddington v. Smith, 13 Conn. 336; 

Thompson v. Hermann, 47 Wis. 607, 3 N. 

W. 579.] 

2. If the master use an unlawful weapon, or 
the seaman is exposed to danger of his life, or 
limbs, he may resort to any necessary species 
of defence to avoid this danger. 

[Cited in Fuller v. Colby, Case No. 5,149.] 

3. If the master strikes the seaman, and is 
seized by him, and is so firmly held, as that he 
cannot extricate himself, the seaman is guilty 
of confining the captain. 

4. Quere, what is making a revolt on board a 
ship? 

Indictment [against Smith and Coombs]. 
The first count was for confining the captain. 
2. For endeavouring to make a revolt 

WASHINGTON, Circuit Justice (charging 
jury). As something has been said, by the 
counsel on each side, respecting the authority 
of the master of a vessel to correct his sea- 
men, and the duty of submission by the lat- 
ter, it may not, perhaps, be time misemployed, 
to make some observations upon these sub- 
jects, although not necessarily involved in the 
questions which arise under the present prose- 
cution. The master has an absolute author- 
ity on board of his ship; and his orders, if 
not unlawful, are, and must be, imperative. 
Submission is amongst the first duties of the 
seamen; and their deportment to the master 
ought to be respectful. He is justified in in- 
flicting moderate correction on the mariners, 
for disobedience of orders, and for imper- 
tinent language and behaviour. Although it 
would be, in general, more dignified and more 
prudent, to avoid inflicting personal chastise- 
ment on a seaman for offensive language, yet 
the law does not condemn him for doing so; 
it is an indulgence to human infirmity, rather 
than a justification. The seaman, in such a 
predicament, may endeavour to escape from 
it; and if pursued, or if he is otherwise ex- 
posed to a repetition of such treatment, he 
may lawfully resist, in such manner as to 
protect himself against injury. If the mas- 
ter make use of an unlawful weapon, or the 
seaman is otherwise exposed to apparent dan- 
ger of life or limb, he may lawfully resort to 
any species of defence necessary to avert the 
danger. In the case of U. S. v. Sharp [Case 
No. 16,264], this doctrine was fully explained. 

Having made these general observations, 
we proceed to the consideration of the first 
count in the indictment; which is, for eon- 
finingthe master. The evidence on the part of 
the prosecution is, that after the master had 
struck at Smith, with a rope of dangerous 
size, which Smith laid hold of in order to es- 
cape the blow, the master struck him with his 
fist, which Smith returned; and having seized 



each other, they fell on the deck; and the mas- 
ter, having the ascendency, placed his knee- 
on the breast of Smith; and, in that situation, 
mutual blows were exchanged, (Smith having 
hold of the master's collar,) until Boyd, an- 
other of the seamen, desired the master not 
to strike Smith again; upon which he quitted 
Smith, and ordered all the seamen, who, to 
the number of eight or ten, had come aft on 
the quarter deck, to go forward. The wit- 
nesses further prove, that, whilst Smith was 
down, he called to his comrades more than 
once, and asked if they would see him sc- 
treated; that they were ordered by the mas- 
ter to go forward, which they refused to do, 
until the master had called for his cutlass, and 
was in a situation to enforce his order. The 
defendants' witnesses deny that Smith struck 
the master, or laid hold of him, so as to con- 
fine him; some of them deny, also, that Smith 
called for the aid of his comrades, or that 
they were ordered by the master to go for- 
ward, until he had risen from the deck and 
called for his cutlass; when they obeyed. 

Upon this evidence, it is for you to say, 
whether the captain was at any time con- 
fined by Smith. That Smith, after he was 
seized by the master, and until he was re- 
leased, was himself confined, is certain. Nev- 
ertheless, if the captain's situation was forced 
upon him by Smith, if he was so firmly held 
by Smith that he could not extricate himself, 
then the defendant is guilty under this count; 
because, it has repeatedly been decided in this 
court, that if the master be. placed under re- 
straint by his seamen, or by any one of them, 
for any space of time, however short, whether 
it be by manual force, or by menace and in- 
timidation, this is, in construction of law, a 
confinement U. S. v. Sharp [supra]; U. S. 
v. Bladen [Case No. 14,606]; U. S. v. Smith 
[Id. 16,337]. If, on the other hand, the mas- 
ter was not so restrained, the insolence of 
Smith, his return of the captain's blows, how- 
ever culpable such conduct would render him, 
and his resistance of the blows he received, 
would not amount to this offence. One of the 
witnesses stated, that he and the captain 
thought it prudent, for some nights after this 
affray, to keep watch in the cabin, and to be 
armed. If this was so, and you should be of 
opinion, that the conduct of the defendants 
and their associates rendered that measure 
prudent; and if also, the captain, in conse- 
quence of any threatened danger from the 
seamen, was prevented from the free exercise 
of all his privileges in every part of the ship, 
then these circumstances would amount to a 
constructive confinement; otherwise not. But 
unless this, in your opinion, was the fact, 
there is no evidence whatever to convict 
Coombs upon this count, as he had no per- 
sonal conflict with the master, which can be 
construed into a confinement of him. 

As to the other count, for endeavouring to 
make a revolt: What constitutes a revolt, 
has never been decided by this court. On the 
contrary, we have always recommended it to 
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the jury, to acquit the accused on counts for 
making, or endeavouring to make, a revolt. 
But a most respectable and learned judge of 
the supreme court (U. S. v. Smith [supra]) has 
defined it to be an endeavour to excite the 
crew to overthrow the lawful authority of the 
master and officers of the ship. Wishing to 
have this point decided by the supreme court, 
we shall request the jury, in case they should 
be of opinion that the defendants are guilty 
of endeavouring to make a revolt, according 
to this definition, to find them guilty, subject 
to the opinion of the court upon the facts of 
the case. 
The jury found the defendants not guilty. 



Case No. 16,346. 

UNITED STATES v. SMITH et aL 

[1 Woodb. & M. 184.] i 

Circuit Court, D. Maine. May Term, 1846. 

Marshal's Accounts — Certificate op Judge — 
Authority of Accounting Officers — Mar- 
shal's Fees and Commissions — Interest. 

1. A certificate of a judge, allowing an ac- 
count of a marshal is prima facie evidence of 
its legality and proper amount. 

2. But when the treasury department enter- 
tain doubts on those points— it can require far- 
ther evidence and reasons in favor of the ac- 
count, or reject it, if believed improper, till su?- 
tainea by the opinion of some judicial tribunal. 

3. If the items to which a judge certifies have 
been settled judicially in an action or bill cf 
cost— heard and decided between proper parties 
— the items ought usually to be passed at the 
treasury department, if appropriations exist 
which embrace them. 

4. A charge by a marshal for distributing ve- 
nires to town clerks at two dollars each is legal 
— but not for travel as if serving venires himself 
— when they are in fact served by a constable. 

[Cited in Re Sheazle, Case No. 12,734; U. S. 
v. Richardson, 28 Fed. 73: Harmon v. U. 
S., 43 Fed. 565J 

5. Nor is a marshal the keeper or inspector of 
the state jails, or to be allowed for services in 
either of those capacities, unless in a case 
where he is specially directed by the court to 
examine some of them to see if they are suita- 
ble for the keeping and security of prisoners 
of the United States. 

6. Where a marshal extends an execution on 
real estate for the government, he is entitled to 
his fees from the latter, though the land be 
not yet sold or redeemed or in any way con- 
verted into money. 

7. A marshal is not entitled to commissions 
on money paid to his deputies for taking the 
census, it being a part of his official duty, and 
not a separate and independent service per- 
formed for the United States. 

8. He is entitled to interest on sums due to 
him and not paid after demand, but on the 
same principle must pay interest on what is 
due from himself after demand. 

[Error to the district court of the United 
States for the district of Maine.] 

This was a writ of error, sued out Septem- 
ber 10, 1844, on a judgment rendered the 3d 

i [Reported by Charles L. Woodbury, Esq., 
and George Mirot, Esq.] 

27FED.CAS. — 79 
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of that month, in the district court on the 
following ease. [Case unreported.] An ac- 
tion of debt was brought in that court by the 
United States, against the defendants [Al- 
bert Smith and others] on an official bond, 
and the case was as the counsel agreed in 
the statement annexed: 

Agreed statement: The writ is dated June 
5, 1841. The pleadings were (1) The general 
issue of non est factum. (2) Omnia perfor- 
mavit by way of brief statement. The 
plaintiff claims to recover §1,312.20, the bal- 
ance alleged to have been collected by the 
said Albert Smith, as late marshal of said 
district for the plaintiffs, on their execution 
against EzeMel Foster, and which it is al- 
leged he has never paid over to the plain- 
tiffs. They also claim interest on that sum. 
See specification of claim filed. Upon the 
trial of the case at this term, it is agreed 
that the facts appear as follows: (1) The said 
Albert Smith (with the other defendants as 
his sureties), duly executed the bond declar- 
ed on, dated May 1, 1834, it being an official 
bond, ia the common form, for the faithful 
performance of his duties as late marshal 
of Maine. (2) That said Smith, in his said 
capacity, collected the money, mentioned in 
the plaintiff's specification of claim, one exe- 
cution in favor of the plaintiffs and against 
Ezekiel Foster, and that he has retained that 
amount, and declined paying it over, upon 
the ground that he had legal and equitable 
claims against the plaintiffs for more than 
that amount which he claimed to have al- 
lowed him in set-off to the plaintiffs* de- 
mand. In defence, the facts proved were as 
follows: (1) That the claims of the said 
Smith, as specified in his account filed in set- 
off No. 1, were all duly substantiated by 
competent testimony, and that they were 
presented to, and rejected by, the proper 
officers of the treasury department. The 
items for services of venires from the district 
and circuit courts, as specified in vouchers 
A and B, and those items for levy of an exe- 
cution in behalf of the plaintiffs as specified 
in voueher C, had been presented to, and 
allowed and certified by, the courts afore- 
said. (2) That the items of claim in the sup- 
plemental account of the said Smith, filed in 
set-off No. 2, were reasonable, provided they 
were by law admissible. 

Upon request of the defendants' counsel, 
the district judge ruled pro forma, and in- 
structed the jury, that if proved to their sat- 
isfaction, the defendants were entitled by 
law to the allowance in set-off in the plain- 
tiff's claim, of the following claims: (1) Of 
the said Smith's claim for the services of 
venires from the district and circuit courts. 

(2) The claim for levying an execution on 
property of Joseph F. Wingate as charged. 

(3) The claim for commissions as charged on 
$9,287.53, paid out in taking the census of 
1830; and the judge further ruled that inter- 
est ought to be allowed on each of these 
sums. (4) The claim for superintending and. 
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visiting the several persons in said district 
from April, 1829, to April, 1838, as specified 
in the supplemental account, No. 2. And 
the judge further instructed the jury, that 
the item of $2G.50, as specified in the plain- 
tiff's account in set-off No. 1, for serving a 
subpoena returnable to the circuit court of 
the Southern district of New York, was not 
admissible, and could not be allowed. 
Whereupon the jury returned a verdict for 
the defendants. 

Howard & Shepley, for defendant. 
Gorham Parks, U. S. Atty. 

Judgment was rendered upon that verdict, 
and a writ of error was brought on it, which 
was argued at this term by Mr. Haynes, U. 
S. Disk Atty., ana by Mr. Howard, for de- 
fendant. 

WOODBURY, Circuit Justice. Letters 
have been read in this case from my dis- 
tinguished predecessor, stating as his opin- 
ion, and that of the other justices of the 
supreme court, that the certificates of the 
district or circuit judges in favor of a mar- 
shal's account is conclusive on the treasury 
department, and is not open to re-examina- 
tion or disallowance. His letter is dated 
November 5, 1837, and is in reply to one from 
Mr. Sibley, marshal of Massachusetts. The 
provision of law on this subject is in the 4th 
section of the act of congress, passed May 8, 
1792 (chapter 36), and is in these words. 
After reciting several fees and items, which 
shall be included in the "account of the 
marshal." it proceeds to say: "And the same 
having been examined and certified by the 
court or one of the judges of it, in which the 
service shall have been rendered, shall be 
passed in the usual manner at, and the 
amount paid out of, the treasury of the 
United States to the marshal, and by him 
shall be paid over to the persons entitled to 
the same," &e. 1 Stat. 277. It is manifest, 
that if the true construction of this clause is, 
as contended by the defendants, the re-ex- 
amination and rejection of any of the items 
by the treasury department, which has been 
certified by a judge, was unwarranted, and 
that it is also my duty to decide in favor of 
them all, without re-examination. For if 
such a certificate is conclusive upon the treas- 
ury, no question can be agitated here on its 
propriety, any more than by the accounting 
officers, and it should be sent back there for 
the account to be registered up without in- 
quiry. But notwithstanding the high respect 
which is due to the opinion of Judge Story, 
and to his statement of the opinions of his 
brethren, it is to be recollected, that his views 
on this matter were not given, nor theirs, in 
a judicial case, but ex parte, or extra judi- 
cially. Nor are the reasons in their favor 
stated. It is to be remembered, also, that the 
usages of the treasury department have been 
different for half a century, as well as those 
of the circuit and supreme courts. Judge 



Story himself, as well as other judges, when 
these questions as to disallowances by the 
accounting officers have come before the 
courts in actions at law, have uniformly con- 
sidered them as open to examination, and 
have never felt bound conclusively by the 
certificate of a judge on them in favor of the 
marshal's account See V. S. v. Cogswell 
[Case No. 14,825], and the other reports on 
like cases elsewhere. Nor does the language 
or reason of the act seem to require a differ- 
ent construction. It does not say the certifi- 
cate of a judge shall be final or conclusive; 
but that, after it, the account shall be passed 
"in the usual manner," which manner is, to 
have the vouchers accompany it, and be ex- 
amined so far as is deemed necessary to sat- 
isfy the accounting officer of the legality and 
propriety of the various items. The marshal 
himself being a responsible officer under oath, 
and the judge, and likewise the district attor- 
ney, whose opinion is usually taken (and oft- 
en his certificate to allowances is asked by 
the judge, when they are new or unusual), it 
is certainly to be presumed, that the claims 
are legal. And a prima facie ease in their 
favor is thus made out, which is all, proba- 
bly, that Judge Story, or the other judges, 
under such circumstances, could have intend- 
ed to mean. These may, properly, be enough 
to ensure the passage and payment of the ac- 
count, unless something novel or extraordi- 
nary appears in respect to parts of it which 
may seem to require fuller explanation. In 
such last case, it has always been the prac- 
tice of the treasury department to ask for 
such explanation, and if not receiving it, and 
the item appears not to be warranted by law 
or sound reason and analogy, they do and 
they ought to suspend or reject it. 

The department has a duty to perform 
under oath of office. I have ever considered 
that oath required them to conduct in that 
way, if serious doubts remained as to the 
legality or proper amount of the claim, and 
not to yield those doubts till a court, having 
jurisdiction of the subject, or the attorney- 
general of the United States, on a suitable 
application to him, gave an official opinion 
in favor of the claim, or congress by a spe- 
cial law authorized its payment. My own 
opinion corresponds with this practice; un- 
der a different station at the head of the 
treasury department, it had my sanction and 
concurrence for several years. The decision 
of a court where proper parties, as now, 
are before it, and contest an item of charge, 
is a different matter. It is then a judgment, 
which, in the views of most persons, is en- 
titled to the respect and assent of the de- 
partments so far as to pay the item thus 
allowed, if any suitable appropriation exist 
therefor. But a certificate of a judge, ex 
parte, in the hurry at the conclusion of a 
term, to an item, that has never been liti- 
gated nor argued by any opposing counsel, 
surely can make claim to no such binding 
and decisive weight. If the item, however, 
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is one on -which judgment has been formally 
passed in an action only as a portion of a 
bill of cost, and it has become a part of that 
judgment, it would be a new and different 
question to be settled when it arises, wheth- 
er the accounting officers could go baek or 
behind such a judgment, if the United States 
was one of the parties. And if Judge Story 
meant any thing more than to give a prima 
facie force to the certificates in favor of 
marshals' accounts by one of the court, he 
probably intended to confine it, or was con- 
sidering, at the time, only such items as had 
thus been passed upon in formal judgments 
as to bills of cost in actions where the Unit- 
ed States was one of the parties. See The 
Apollon, 9 Wheat. [22 U. S.] 362. In such 
a case, I might feel justified in thinking with 
him, that the accounting officers ought to 
conform to the certificate. But that is not 
this case, nor resting on a like principle. 
Because there, if judgment could be properly 
rendered against the United States as against 
an individual for costs, when the failing 
party in an action, it would be. Yet as that 
is not done by the courts of the United States, 
the certificate of the judge is only the evi- 
dence that the costs are due rather than the 
judgment. 

Entering then into the inquiry as to the 
lawfulness of the several elaims here offered 
in set-off by the marshal, and not feeling 
bound by the certificate of the district judge 
ex parte in their favor, though, like all his 
opinions, entitled to much respect, I will 
first consider the claim for services of the 
venires. The provision of law on this claim 
is to be found in the 1st section of the act 
of February 23, 1799, c. 19 (1 Stat 624). 
That allows to the marshal "for summoning 
each grand and other jury, four dollars, pro- 
vided that in no case shall the fees for sum- 
moning jurors to any one court exceed fifty 
dollars; and in those states where jurors, 
by the laws of the state, are drawn by con- 
stables, or other officers of corporate towns 
or places by lots, the marshal shall receive 
Cor the use of the officers employed in sum- 
moning the jurors and returning the venire, 
the sum of two dollars; and for his own 
trouble in distributing the venire, the sum 
of two dollars." In Maine, the marshals do 
not summon the juries, but distribute ve- 
nires to the town-clerks, and the summon- 
ing is done by them or constables. It has 
already been decided by this court, that the 
marshal is entitled to two dollars for dis- 
tributing each venire, as they are distributed 
in the state of Maine, though formerly the 
usual charges of allowance were, like the 
words of the act, singular, and only two dol- 
lars for distributing the whole; treating it 
as the service of only one venire, called the 
"grand venire," and which is directed to 
him. U. S. v. Cogswell [Case No. 14,825]. If 
he summoned a jury, as is the practice in 
some states, he received four dollars for 
each jury or panel, but not to exceed fifty 
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dollars, however many panels were sum- 
moned at any one term. But if he did not 
summon the jury, and constables did it, on 
such venires issued to them, he holding and 
executing only the grand venire, the fees 
were divided, assigning two dollars to him 
and two to the constable. It is now argued, 
that the marshal should be allowed not only 
two dollars for distributing eaeh sub-venire, 
but travel; because, by the same section, he 
is allowed, beside two dollars "for the serv- 
ice of any writ, warrant, attachment or pro- 
cess," five cents per mile "for his travel out 
in serving each writ, warrant, attachment or 
process aforesaid." But it is to be remember- 
ed, that this last provision precedes that for 
summoning jurors, and hence does not relate 
to them under the general expression of 
serving "process" or travel to serve process. 
Otherwise, no special provision for summon- 
ing jurors would have been necessary, being 
embraced already in the former one for serv- 
ing a process. Again, it is not usual nor nec- 
essary for marshals to incur any travel in 
distributing venires, but it has in most cases 
been done through the postoffice, and two 
dollars for merely thus distributing each, is 
a liberal compensation. Nor does the limit 
of all the fees for summoning juries to any 
one court, to fifty dollars, imply that travel 
is to be allowed; because, if allowed, it 
would usually increase the aggregate to 
more than fifty dollars. For with a grand 
jury of twenty-three, and two petit juries of 
twenty-four, or only one of twelve, the ag- 
gregate for service alone would, by this con- 
struction, often exceed fifty dollars a term. 
In fine, distributing the venires is contem- 
plated by the act to be a different duty from 
serving them, as the former is called by a 
different name, and done by a different offi- 
cer, in cases like this, that is, by the mar- 
shal; while the service is usually by a con- 
stable. Only two dollars, then, can be al- 
lowed to the marshal in this case for distrib- 
uting each venire; and where the aggregate 
exceeds fifty dollars at any one term of the 
court, it is to be reduced and limited to that 
amount 

2. The claim for serving an execution on 
the property of Wingate, is usual in amount, 
and the only objection to its payment, the 
service having been performed by the Unit- 
ed States, is, that the property has not yet 
been redeemed by the debtor, or sold by the 
United States, so as to realize or collect the 
costs. But that seems a poor apology on 
the part of a creditor for not paying others, 
who have performed useful services for hire, 
and where, as in this ease, perhaps, certain- 
ly in one of a like kind in this state, the gov- 
ernment is occupying the property extended 
on for a custom-house, and does not contem- 
plate selling it at all. In some cases, also, 
the government does not sell the property 
during a third of a century, and one is fresh 
in my recollection of an extent on lands of 
Edward Randolph, attorney-general under 
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Washington, which never were redeemed or 
sold till the speculating era of 1834 and 1835, 
when the expectation of gold mines upon 
them, induced some one to buy at a high 
price. Could it be reasonable, or just, or le- 
gal, for the marshal or his heirs to wait so 
long for his fees in serving that extent? The 
whole difficulty on this point has arisen from 
an old form in the treasury, not crediting the 
debtor himself in cases of extents on land 
until it was sold by the government, and thus 
continuing him on the books nominally a debt- 
or or defaulter for years after the whole 
claim has been thus satisfied. But the prac- 
tice has been altered, or was directed to be; 
and there is no more excuse for the govern- 
ment not paying the fees after it has received 
them in land, than after they are received in 
money, provided an appropriation exists ap- 
plicable to it. Let this item, then, be allowed. 
3. The charge for superintending prisons in 
Maine is not taxable. There is no act au- 
thorizing it, and no order of the court shown, 
requiring such an examination by the mar- 
shal. Again, there is little foundation for 
any claim on this account in the general rela- 
tion and duties of the marshal as to the jails 
of the states. He is not the keeper of them. 
He has no control over them. He neither re- 
pairs the jails, nor feeds the prisoners, nor 
regulates their police. Congress, September 
23, 17S9 (1 Stat. 96), recommended to the sev- 
eral states to pass laws to receive prisoners 
for the United States, for a reasonable com- 
pensation. And in 1791 and 1821, congress 
authorized the marshal to keep his prisoners 
elsewhere in safety, if the states withheld 
the use of their prisons. 1 Stat. 225; 3 Stat 
646. So as to the state prisons; we can use 
them for punishment, paying the expense, and 
letting our prisoners be employed and treated 
as the state convicts are. In point of fact, 
also, it is stated there is no evidence of ac- 
tual examination having been made in that in- 
stance, justifying in any view so extraordin- 
ary and large a claim. This was properly re- 
jected by the district court, and also the 
amount claimed for service of a writ from 
New York, and which is now abandoned by 
the defendants. 

4. The onlv remaining claim is for commis- 
sions on fees, paid to the deputy marshals or 
assistants in taking the census. It is not pre- 
tended that there is any clause in the act 
for taking the census, which expressly au- 
thorizes this claim, but it rests on the hypoth- 
esis of being an act, not enjoined by law, and 
for doing which when requested, the marshal 
should be paid a reasonable commission. The 
commissions of the marshal, by the act of 
1792, on payments over to others there desig- 
nated, is two and a half per cent, and that 
rate has frequently been deemed proper in 
cases where any commissions for like serv- 
ices are allowable. But, in my view, these 
payments to the assistants were made by 
him officially and as a service properly be- 



longing to his official station. He selected 
them— he employed and regulated them— he 
received, therefore, the money for them, and 
had general compensation for his duties in 
respect to the census, fully sufficient to in- 
demnify him for such an incidental labor. It 
has been adjudicated in various eases, such 
as TJ. S. v. Wilkins, 6 Wheat. [19 U. S.] 135; 
U. S. v. McDaniel, 7 Pet [32 U. S.] 1; U. S. 
v. Ripley, Id. 18; U. S. v. Fillebrown, Id. 28; 
TL S. v. Mann [Case No. 15,716]; Gratiot v. 
U. S., 15 Pet. [40 U. S.] 336; and in U. S. v. 
Gratiot, 4 How. [45 TJ. S.] 80 —that a reason- 
able compensation is proper to be made to of- 
ficers for services clearly unofficial, clearly 
disconnected and exterior to their duties un- 
der their commissioners as officers. And 
though, in my view, some of these cases have 
gone too far on the facts, holding services to 
be unofficial which seem to me not entirely 
dehors from their duties as officers, yet I do 
not feel justified in departing from the de- 
cisions of the supreme court on this subject, 
till altered by that tribunal itself, or till new 
legislation occurs by congress applicable to 
new eases. 

I do not rest this conclusion on the argu- 
ment in this case by the United States, that 
the §200 salary given to marshals, "as a full 
compensation for all extra services," should 
be construed to embrace all labor and serv- 
ices of all kinds not specified nor specifically 
paid. On the contrary, I think that relates 
to extra services or duties, which are by law 
devolved on him as marshal. And I deeide- 
this point exclusively on the ground, that 
the paying over this money to his assistants 
was an incident to his official station and 
duties, and not a service entirely foreign or 
disconnected with it; and consequently, that 
commissions for doing it, not being given by 
any law, are not allowable. Gratiot v. U. S., 
15 Pet. [40 U. S.] 336, 4 How. [45 U. S.] 80. 

There is, likewise, a claim of interest set up 
by the defendants. I am willing to allow it 
on the item improperly rejected at the treas- 
ury department, beginning at the date of the 
rejection, and I do it on the precedent of the 
case of U. S. v. Cogswell [supra]. But if al- 
lowed to the defendants on the principles that 
they have been kept out of the money illegal- 
ly since that rejection, the same principle 
renders it proper to allow interest to the 
United States, since the demand of the bal- 
ance due them, and of which they have since 
been illegally deprived by the defendants. 
Making the computations, then, between the 
parties, on the principles I have explained, 
the United States is entitled to judgment for 
the balance. 

Under these views, the judgment below, be- 
ing in some respects erroneous, must be re- 
versed, and the verdict be set aside, and a 
venire de novo ordered. 
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Case No. 16,347. 

UNITED STATES v. SMITHERS. 

[2 Cranch, G. C. 38.] i 

Circuit Court, District of Columbia. Dec 
Term, 1811. 

Peremptory Challenge. 

Indictment under the statute of Maryland 
of 1795, e. 75, for forging orders on Joseph 
Wheaton. By the statute the punishment 
is not death. He was not allowed a per- 
emptory challenge, was found guilty, and pun- 
ished by whipping, twenty-five stripes. See 
the act of Maryland. 



Case No. 16,348. 

UNITED STATES v. SMOCK. 

[4 Int Rev. Rec. 202.] 

District Court, D. Kentucky. Oct., 1866. 

Internal Revenue Act— Non-Payment of 
Duties— Penalty. 

[The internal revenue act of 1864, § 48, pro- 
vided that one having in his eustody goods, 
merchandise, or articles for the purpose of sale, 
with the design of avoiding the payment of 
duties, should be "liable to a penalty of 9500, 
or not less than double the amount of duties 
fraudulently attempted to be evaded." Held, 
that the penalty imposed must at least equal 
double the amount of duties sought to be evaded, 
and that it could in no case be less than $500.] 

A clear case of fraud was proved against 
the defendant in this case, and judgment was 
duly rendered, but it is only recently that a 
written opinion was filed by the honorable 
judge. Obligation is due to Assessor Need- 
ham of Louisville, for transmitting copy for 
publication after revision by Judge BAL- 
LARD. [Thomas] Smock is stated to be still 
in jail, unwilling or unable to pay the fine. 
The case involved the construction of the 
4Sth section of the excise act of June 30, 1864 
[13 Stat. 241]. 

BALLARD, District Judge. The defendant 
having been tried and found guilty of the of- 
fence denounced by the 48th section of the in- 
ternal revenue act of 1S64, the question 
arises: what is the proper judgment to be 
rendered against him? 

The provision of the section, under which 
the conviction has been had, is as follows: 
"Any person who shall have in his custody or 
possession, * * * goods, wares, merchan- 
dise, articles or objects subject to duty 
* * * for the purpose of selling the same 
with the design of avoiding the payment of 
the duties thereon, shall be liable to a pen- 
alty of five hundred dollars, or not less than 
double the amount of duties fraudulently at- 
tempted to be evaded," &c. 

It appeared on the trial, that the goods 
which the defendant had in his possession for 
the alleged unlawful purpose, consisted of 

i [Reported by Hon. "William Cranch, Chief 
Judge.] 



about two thousand nine hundred and four 
gallons of spirits on all of which the duty 
was two dollars per gallon. On behalf of the 
convict it is contended that the court may, 
in its discretion, render judgment for either 
five hundred dollars or for a sum not less 
than double the amount of duties fraudulent- 
ly attempted to be evaded, and that, under 
the circumstances of this case, the- lesser pen- 
alty should be inflicted. The language of the 
statute is not well chosen. Its meaning is cer- 
tainly not so obvious that it may not be mis- 
apprehended. Doubtless, the construction 
which suggests itself to many, perhaps to 
most persons of the first reading, is that 
adopted by the learned counsel of the con- 
vict, but, I am persuaded, that few if any 
will adhere to this conclusion after having be- 
stowed on the provisions of the section and 
of the statute an ordinary amount of study. 
Having given the statute and the arguments 
of counsel the fullest consideration, I am sat- 
isfied that, although the language of section 
48, above quoted apparently confers a discre- 
tion on the court to adjudge one penalty or 
another, it does not really do so. I think the 
court has no discretion whatever, and that 
it must always impose on the convict, under 
this section, a penalty at least equal to double 
the amount of duties fraudulently attempted 
to be evaded. The penalty, in my opinion, 
can in no case be less than five hundred dol- 
lars; but it may and must exceed this sum 
when double the amount of duties fraudu- 
lently attempted to be evaded exceeds it. 
Any other construction of the statute leads to 
unreasonable if not absurd consequences. If 
the court has the discretion claimed, then, in 
this case, judgment may be rendered for five 
hundred dollars, or for eleven thousand six 
hundred and sixteen dollars, or for any sum 
still larger, but not for any sum between five 
hundred and eleven thousand six hundred 
and sixteen dollars. Such a discretion is, I 
think, wholly without a parallel— nay, more, 
it is unreasonable. It assumes— first, that the 
court may render judgment for any amount 
no matter how large provided it be not less 
than eleven thousand six hundred and six- 
teen dollars, and it assumes— secondly, that, 
whilst by one alternative the judgment can- 
not be for less than eleven thousand six hun- 
dred and sixteen dollars, it may, by the other 
alternative, be actually for a less sum, pro- 
vided it be for the precise sum of five hun- 
dred dollars. Upon the first assumption a 
power is confided to the court such as is with- 
out precedent in the legislation of congress, 
and such as is hardly within constitutional 
limits. The constitution declares that exces- 
sive fines shall not be imposed. It may be 
that this injunction is addressed to the judi- 
cial as well as to the legislative department 
of the government, and it may be, therefore, 
that no court can impose an excessive fine, 
even when authorized to do so by the terms 
of an act of congress; but surely no court will 
assume that it was the intention of congress 
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to confer such a power unless it were ex- 
pressed in such clear language as not to ad- 
mit of doubt. By the second assumption . a 
discretion is confined to the court which is 
manifestly contradictory, and which, there- 
fore, destroys itself. 

Usually, if not invariably, where discre- 
tion is given in a matter of this nature, it is 
to inflict one kind of punishment or another 
— as death or imprisonment, fine or imprison- 
ment, or to limit the imprisonment between 
certain periods, or the fine between certain 
amounts, according to the nature and aggra- 
vation of the offense. But the discretion 
here claimed is not of the nature of any of 
these. True, it assumes different degrees of 
guilt in offenders, but it does not allow a 
gradation of punishment according to the de- 
gree of guilt, for it imperatively requires that 
if one fine be not imposed another shall be, 
and thus excludes all authority to impose a 
fine for any intermediate sum. I can con- 
ceive of no reason' for .giving a discretion 
and limiting it in this manner. If I may im- 
pose on the defendant a fine of five hundred 
dollars, or of eleven thousand six hundred 
and sixteen dollars, why deny me the right 
to impose a fine for some intermediate sum? 
If congress supposed that some persons, con- 
victed of fraudulently attempting to evade 
the payment of duties, might not deserve to 
be fined double the amount of duties so at- 
tempted to be evaded, how could they sup- 
pose that all such persons alike would de- 
serve to be fined only five hundred dollars? 
There is manifest propriety in punishing one 
who has attempted fraudulently to evade the 
payment of duties by a fine which, in 
amount, has due relation to the amount of 
duties so attempted to be evaded. One who 
has attempted to cheat the government out 
of five dollars deserves punishment, and, in- 
deed, severe punishment, because his offense 
is grave; but he hardly merits as severe pun- 
ishment as he whose cheat extends to thou- 
sands. Such is the moral turpitude involved 
in every cheat that he who is guilty of one, 
no matter how small, well merits a fine of 
five hundred dollars; and no matter how 
large, he is not punished excessively if he is 
fined an amount only double the amount of 
the fraud. This would be a gradation of 
punishment with proper respect to the de- 
gree of guilt, and, it seems to me, that this 
is the only gradation contemplated by the 
statute we have been considering. That this 
is the meaning of the statute would be still 
more obvious, if the disjunctive "but" had 
been used instead of the disjunctive "or." 
And, it is quite the practice of the courts to 
change the phraseology of statutes to a 
greater extent than this; and even to impart 
into them words to express more clearly the 
apparent or assumed intention of the legis- 
lature. I confess I do not approve of this 
practice. If it is ever allowable it is only 
when the intention is plain without the 
change, and then resorted to only to express 



clearly what was before expressed obscurely. 
Obviously, courts have no authority to alter 
or add words with the view of expressing an 
intention which the legislature has not. If 
they have, nothing would be easier than to 
make a statute express anything. But if it 
is only when the meaning of a statute is al- 
ready plain that its words can be changed or 
added to, of what use is any change or addi- 
tion at all? The longer I sit here the more I 
feel the importance of seeking the meaning 
of a statute by a fair interpretation of its 
words and resting upon that. I. think that 
when a judge is considering a statute, an 
agreement, or other written instrument with 
a view to its interpretation, what he is to 
seek is the thought it expresses. To ascer- 
tain this his first resort, in all cases, is to 
the natural signification of the words em- 
ployed, taking them in the very order and 
grammatical arrangement in which the fram- 
ers of the instrument placed them, nothing 
adding thereto, nothing diminishing. It is 
only when the words thus regarded fail to 
express any idea clearly, or involve an ab- 
surdity, or a contradiction to some other part 
of the same instrument, that there is any 
room for construction. As the legislature 
cannot intend an absurdity, or to require two 
contradictory things, such construction is 
not to be adopted as would suppose either 
the one or the other. And when, taking the 
words just as they are written, doubt re- 
mains respecting their meaning, that mean- 
ing must be adopted which the words most 
obviously express and best comports with 
the nature of the subject and right reason. 

Now let us examine more closely the words 
of the statute exactly as they are therein 
written and arranged. "Any person whose 
* * * * shall be liable to a fine of five 
hundred dollars, or not less than double the 
amount of duties fraudulently attempted to 
be evaded." I observe first: That no one 
thought is so clearly expressed as to exclude 
all supposition that some other thought may 
have been intended. Second. That "five 
hundred dollars" must be either the lowest 
or the highest penalty which can be inflicted 
in any ease. No other conceivable motive 
for the introduction of these words seems 
assignable. Third. If "five hundred dollars" 
is the highest penalty, then there is not full 
scope for the operation of the other penalty 
plainly denounced, to wit: of "not less than 
double the amount of duties fraudulently at- 
tempted to be evaded;" for undoubtedly, 
double the amount of duties attempted to 
be evaded may, and actually does, in this 
case, exceed five hundred dollars, and if the 
court may impose a fine of only five hundred 
dollars, it will adjudge actually less than 
double the amount of duties. But to assume 
that the court is required to impose a fine 
of not less than a given sum, and that it 
may at the same time, impose a fine less 
than the given sum, is to assume that the 
court has an authority or discretion which is, 
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in a certain sense contradictory. Fourth. 
The words seem to require that the penalty 
denounced by them shall contain two ele- 
ments: 1st, that it be "five hundred dollars;" 
2d, that it be "not less than double," &e. 
It would seem therefore, that the penalty 
can in no case be less than "five hundred 
dollars," for it would in that case lack one 
of the elements required. The only method 
of satisfying both apparent requisitions is to 
impose the penalty of "five hundred dol- 
lars" when double the amount of duties is 
less or is just equal to that sum, and when 
the amount of duties is greater than to ad- 
judge the penalty for such amount of duties, 
that is, "not less" than that amount, and 
it will always be for five hundred dollars, 
that is, not less than that sum. Fifth. The 
words "not less" it seems to me, are not 
used to authorize the court to impose a high- 
er penalty than double the amount of du- 
ties, but to prevent any penalty less than 
this from being inflicted. 

I have thus endeavored to set forth my 
reasons for that construction of the stat- 
ute which is here adopted. I am conscious 
that the task has been performed very im- 
perfectly. Possibly the argument might be 
strengthened by a reference to the sixty- 
eighth and other sections of the statute, which 
peremptorily require the infliction of pen* 
alties, certainly not less than five hundred 
dollars for offenses involving far less moral 
guilt and far less danger of loss to the 
United States than the crime denounced by 
the forty-eighth section. And, possibly a 
reference to the forty-first section, which 
gives to the informer one-half of every pen- 
alty recovered, would not be unavailing, for 
it would seem that, if the informer is to get 
one-half, it is not only proper that the pen- 
alty should in all cases equal at least double 
the amount of duties attempted to be evaded, 
but that in this way only can the govern- 
ment escape loss, when the evasion has suc- 
ceeded. But I do not care to pursue the 
discussion further. No amount of reasoning, 
I am conscious, can possibly make that plain 
which is intrinsically obscure. I do not say 
that the construction which I have adopted 
is the true one beyond all question; I only 
say it is the construction which seems to me 
to comport best with the language of the 
statute, and the only one which involves no 
apparent absurdity or contradiction. I drop 
the discussion all the more willingly, be- 
cause, if it be admitted that I have all the 
discretion claimed by the counsel of the 
accused, I see no apology for the exercise of 
it, in this case, to his advantage. The ac- 
cusee seems to be a man of at least ordinary 
intelligence. He certainly well understood 
the law which he violated. He laid and ex- 
ecuted his plans with much deliberation and 
some cunning. All the barrels which con- 
tained the spirits found in his possession 
were marked with a false and counterfeit 
brand of a United States inspector, and not 
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an inconsiderable number of them was, for a 
time, concealed in the forest; remote from 
any habitation, and from any road or high- 
way. ' I am satisfied he was engaged in the 
business of cheating and defrauding the gov- 
ernment by concealing and selling spirits, 
marked with a counterfeit brand, and on 
which no duty had been paid; and the evi- 
dence leaves hardly room to doubt that he 
was confederated, in his fraudulent scheme, 
with distillers residing in his neighborhood 
whose names have not been disclosed, and 
that the whiskey, which it was proven on 
the trial he had in possession, for the alleged 
fraudulent purpose, is only a portion of what 
he so had. I repeat, then, that I see nothing 
in the circumstances of the case which 
should induce me, had I a discretion, to in- 
flict on the accused a small penalty. On 
the contrary, I see much which impels me to 
impose the highest penalty the law will al- 
low. If the highest penalty is not to be in- 
flicted in such a case, it would be impossible 
to say in what case it should be imposed. 
Let judgment be rendered against the de- 
fendant for eleven thousand six hundred and 
sixteen dollars and the costs of this prosecu- 
tion. 



Case No. 16,349. 

UNITED STATES v. SNOW. 

[1 Cranch, C. 0. 123.] i 

Circuit Court, District of Columbia. June 
Term, 1803. 

Perjury— Sentence. 

Upon a conviction of perjury, the court may 
inflict the punishment of fine, imprisonment, 
and pillory. 

Indictment [against James Snow] for per- 
jury on the trial of Gallowy. Verdict, 
"Guilty." Sentenced to pay a fine of $100, 
to be imprisoned six months, and to stand 
one hour in th0 pillory. 

Case No. 16,350. 

UNITED STATES v. SNOW. 

[2 Flip. 1; 23 Int. Rev. Rec. 78: 15 Alb. Law 
J. 219; 2 Cin. Law Bui. 47.] 2 

Circuit Court. E. D. Tennessee. March 26, 
1877. 

Fees in Pension Cases. 
To an indictment for retaining a greater sum 
than the statutory allowance for collecting a 
widow's pension, it is a good plea that the hus- 
band of the applicant, for whose services the 
pension was sought, was charged on the rolls 
of the war department as a deserter, and that 
it was agreed between defendant and the appli- 
cant that he should receive one-half of the first 
payment on account of the pension, less costs 
and expenses, for his services in causing such 
charge to be removed. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reported by William Searcy Flipping Esq., 
and here reprinted by permission. 15 Aib. 
Law J. 219, contains only a partial report.] 
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To an indictment for a violation of Rev. 
St. § 5485, in retaining a greater compensa- 
tion than allowed by law for prosecuting a 
claim for a widow's pension, defendant tAlex- 
ander L. Snow] pleaded that the husband of 
the applicant for whose service the pension 
was sought, was charged on the rolls of the 
war department as a deserter; that no pension 
could be allowed till such charge was removed; 
that it was accordingly agreed between him 
and the widow that he should receive one-half 
of the first payment on account of the pen- 
sion; (such payment being about $1,200,) less 
his costs and expenses, for services in causing 
such charge to be removed, and the further 
sum of $10 for prosecuting her claim for the 
pension, all of which was done, etc. 

To this plea the district attorney demurred. 

George Andrews, Dist, Atty., for the Unit- 
ed States. 
W. O. Henderson, for defendant. 

BROWN, District Judge. By Rev. St. § 
5455, it is provided that "any agent or at- 
torney, or any other person instrumental 
in prosecuting any claim for pension or 
bounty land, who shall directly or indirectly 
contract for, demand or receive, or retain a 
greater compensation for his services" than 
is elsewhere provided, "shall be deemed 
gi-ilty of a high misdemeanor." 

This compensation is "such as the com- 
missioner of pensions shall direct to be paid 
to him, not exceeding §25." Section 4785. 
And in case no agreement is made with the 
applicant, and filed with, and approved by, 
the commissioner, the fee shall be $10, and 
no more. Section 4786. 

The section first above quoted being not 
only penal in its character, but in deroga- 
tion of the common law right of every per- 
son to make his own bargain, should receive 
a siriet construction. The design of the act 
was to prevent exorbitant charges being ex- 
torted by pension solicitors from a class of 
persons who are usually illy able to pay 
then), or to assert their rights against par- 
ties who hold the money in their hands. 
It was intended to fix a fair compensation 
for the labor usually and ordinarily neces- 
sary in obtaining a pension, but not for ex- 
traordinary services performed in a differ- 
ent department for a different purpose, al- 
though the ultimate object of those services 
may be the obtaining of a pension. The 
labor involved in procuring a widow's pen- 
sion is ordinarily very slight, consisting 
merely in filling out a blank petition and 
aftMavits showing the enlistment and death 
of the soldier, his marriage to the petitioner, 
and the number and ages of her minor 
children. The records of the war depart- 
ment are then referred to to confirm the 
fact of enlistment and death. For these 
services $10 was regarded as a fair com- 
pensation, although the parties may con- 
tract for the payment of $25, provided a 
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prior agreement be made to that effect, and 
filed with, and approved by the commission- 
er. Clearly the statute covers only services, 
and the attorney would still be entitled to 
charge for expenses incurred in procuring 
testimony. 

But in the case under consideration, de- 
fendant was called upon to perform a serv- 
ice entirely distinct from that usually re- 
quired in such cases. The soldier was regis- 
tered as a deserter on the rolls of the war 
department, and until that charge was dis- 
proved his widow could not recover her pen- 
sion. Sections 2438, 4749. 

Although in the particular case the serv- 
ice was performed in aid of the pension, it 
was essentially a distinct service and might 
have been required for another and differ- 
ent purpose. A deserter loses his right of 
citizenship. Section 1996. He cannot enlist 
in the army or navy of the United States. 
Sections 1118, 1420. And an officer muster- 
ing him in would be subject to punishment. 
Section 1342, art. 3. The records of the war 
department will only be corrected by plenary 
proof of mistake, and when a claim for a 
pension has once been advanced it must be 
prosecuted to completion in five years. Sec- 
tion 4717. It will be readily perceived that 
it may become an object of the utmost im- 
portance, to have a charge of desertion 
stricken out for other purposes than obtain- 
ing a pension. The difficulty of securing the 
requisite evidence is frequently very great, 
and in this case, it was admitted that an 
expense of over $300 had been incurred by 
the defendant for that purpose. To limit his 
compensation in such a case to $10 would 
be an adherence to the letter of the statute 
which congress could not have contemplated. 
It is believed no authority can be found 
exactly in point; but a class of cases arising 
under the usury laws announce the princi- 
ple here involved, viz.: that when a lender 
has made unusual effort or incurred extraor- 
dinary expense in connection with the loan, 
an agreement to repay his charges for serv- 
ices and disbursements, if made in good 
faith and not merely as an evasion, will 
not be deemed usurious. In the early case 
of Auriol v. Thomas, 2 Term R. 52, it was 
held that where a bill endorsed over is not 
duly paid, the indorsee may charge the in- 
dorser with exchange, and other incidental 
expenses beyond the amount of legal inter- 
est, if such charges be reasonably warrant- 
ed by custom and not made a color for 
usury. This authority was followed in 
Palmer v. Baker, 1 Maule & S. 56; and in 
Baynes v. Fry, 15 Ves. 120. In Harger v. 
McOuIlough, 2 Denio, 119, it was held that 
where a creditor at the request of the debtor, 
and upon his express promise to pay the ex- 
penses, took a journey to the residence of 
the latter with a view to settling the de- 
mand, and afterwards included such ex- 
penses in a security taken for the debt; the 
security was not usurious. This case was 
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approved in Thurston v. Cornell, 38 N. Y. 
■281, in which it was held that where a party 
solicited to make a loan, and to procure the 
means of doing so, must spend time, and 
incur trouble and expense in collecting the 
■same from others, and does this at the re- 
quest of the borrower, and upon his agree- 
ment to pay for such services and expenses, 
the transaction is not usurious. Whether 
the payment upon a loan of more than the 
legal rate of interest is usurious, depends 
upon the particilar facts of the case and 
the intention of the parties, and these are 
questions for the jury. If paid for the loan 
or forbearance of money it is usury, but if 
the excess is for other good and valuable 
■considerations, not interposed as a device 
to cover usury, the transaction is not usu- 
rious. The same principle was stated in 
Eaton v. Alger, 2 Keys [*41 N. Y.] 41, in 
which the court observe: "Even where the 
lender, without any special agreement with 
the borrower, in addition to lawful interest, 
takes a commission, by way of compensation 
for trouble and expense necessarily incur- 
red in and about the business of the loan, 
the transaction would be supported, provid- 
ed such commission was not intended as a 
device to cover a usurious loan." 

See, also, to the same effect, Eldridge v. 
Reed, 2 Sweeny, 155; Beadle v. Munson, 30 
Conn. 175; Gambril v. Doe, 8 Blaekf. 140; 
Smith v. Silvers, 32 Ind. 321; Smith v. Mun- 
cie Nat Bank, 29 Ind. 158; Tyler, Usury, 
130. 

In the case under consideration, if the 
•agreement set up in the plea were made 
in good faith, for services actually perform- 
ed as therein stated, and not as a mere pre- 
text for charging more than the statute al- 
lowed for obtaining a pension, the defendant 
is entitled to an acquittal. 

I am not called upon to determine whether 
his charge be reasonable or not; that must 
be litigated in another forum; the question 
of good faith only is here involved and that 
must be submitted to a jury. 

An order will be entered overruling the 
■demurrer. 
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UNITED STATES v. SNYDER, 

[4 Wash. C. C. 559.] i 

Circuit Court, E. D. Pennsylvania. Oct, 
1825. 

Internal Revenue Collectors— Official Bonds. 

How far a collector of internal taxes and 
duties is liable upon his official bond, for bonds 
for internal duties not collected; and how far 
be is bound by the treasury statement which 
charges him with those bonds. 

[Cited in Lee v. Fontaine, 10 Ala. 755; Han- 
cock v. Hazzard, 66 Mass. (12 Cush.) 113.] 

i [Originally published from the MSS. of 
Hon. Bushrod Washington, Associate Justice 
■of the Supreme Court of the United States, un- 
der the supervision of William Peters, Jr., 
Esq.] 
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■[Appeal from the district court of the Unit- 
ed States for the Eastern district of Pennsyl- 
vania.] 

This was an action of debt brought in the 
district court upon the official bond given by 
the defendant, conditioned for the faithful 
discharge of the duties of his office, as col- 
lector of the internal taxes and duties, in the 
Twelfth district of Pennsylvania, and for col- 
lecting and paying over the said taxes and 
duties. The demand was founded on a state- 
ment from the treasury department, of cer- 
tain uncollected bonds and duties due within 
this district. These bonds, or most of them, 
had been placed in the hands of an attorney 
for collection and suit by a preceding collect- 
or, with the approbation of the commissioner 
of the revenue, by whom his compensation 
was fixed. Whether the collection of any of 
the uncollected bonds and duties, and if any, 
to what amount, was entrusted to that attor- 
ney by the defendant, does not distinctly ap- 
pear. By the instructions of the commission- 
er of the revenue to the different collectors, 
— day of June, 1814, they 



bearing date the — 
are directed to commence prosecutions in 
the state courts, where the district court of 
the United States is beyond a certain dis- 
tance, and if the attorney of the district be 
too remote, and has appointed no deputy to 
act for him, then, and then only, the collect- 
ors are authorised to employ any other re- 
spectable attorney, who is to receive a rea- 
sonable compensation for his professional 
services. It is then added, "It may be ad- 
visable to employ an attorney, with the un- 
derstanding that he shall have all the busi- 
ness of the collector." The subsequent in- 
structions pf the 8th of April, 1815, after re- 
ferring to the act of congress of the 3d of 
March, 1815 [3 Stat. 231], say, that this act 
will, after the district attorney has appointed 
his deputies, supersede the employment of 
other counsel, except where they may be 
specially employed by the treasury depart- 
ment "In pending suits," they add, "it will 
be proper not to disturb the course that may 
have been pursued." 

C. J. Ingersoll, U. S. Dist Arty. 
Mr. Kittera, for defendant. 

BY THE COURT. The judge of the dis- 
trict court, in his charge to the jury, stated, 
that the collector, by his bond, and the duties 
it guarantied, was not charged with the un- 
collected bonds and duties as a debtor, but 
merely with the collection of them, upon the 
same principles as other agents, acting with 
ordinary care and diligence. That the col- 
lecting officers were put under the superin- 
tendence of the commissioners of the rev- 
enue, who had power to make suitable reg- 
ulations; as they did make. That the de- 
fendant, when he went into office, found that 
his predecessor had employed an attorney to 
sue the uncollected bonds, and this by the 
direction of the commissioner of the revenue. 
He then concludes by saying, that if the jury 
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were satisfied of the facts, and that a special 
agent or attorney was employed by direction 
of the treasury officer, the defendant was not 
responsible for more than ordinary care and 
diligence in superintending the collection of 
the debts, and urging on such attorney; and 
that under any circumstances, he was not 
to be debited with the debts at all events, 
except such as were received by him; and 
that upon the facts above stated, if found 
by the jury, the verdict ought to be for the 
defendant. 

The first point of law decided in this 
charge was, that the bonds debited by the 
treasury department to the defendant, did 
not thereby constitute the latter a debtor, at 
all events, to the United States to their 
amount, but that he was placed thereby, and 
by his own bond, and the duties of his office 
in the predicament of an agent, who is bound 
to use ordinary care and diligence in collect- 
ing their amount, and, when collected, to pay 
them over. In this decision, I entirely con- 
cur. The practice of charging the collectors 
of these taxes and duties, with the whole 
amount due by their respective districts, is, 
I presume, a mere treasury arrangement, as 
I understand the twenty-seventh section of 
the act of the 22d of July, 1813 [3 Stat. 33], 
to be confined to the internal taxes; and I 
can find no similar provision in any other 
act of congress, in relation to the collectors of 
the internal duties, or to those officers gen- 
erally. If that section applied to the collec- 
tion of the tax on stills, the subject of the 
present controversy, it would support the 
principle of law laid down by the district 
judge, but then the relief provided by it for 
the collector, could only be afforded by the 
comptroller. The principle then, tieing a rea- 
sonable and just one, and consistent with 
the general rules of law in relation to agents, 
and the above section not applying to the 
internal duties, I can perceive no objection 
to this part of the opinion of the district 
court. 

But be this as it may, the material part of 
the charge was, that, if the jury were satis- 
fied, that when the defendant went into of- 
fice, he found that a certain attorney had 
been employed by his predecessor, to put in 
suit these bonds, (meaning the bonds for the 
amount of which the suit was brought) by di- 
rection of the commissioner of revenue; then 
the defendant was not responsible for more 
than ordinary care and diligence, in super- 
intending the collection; and I think it must 
be agreed by all, that to make the collector 
responsible, in such a case, for the amount 
of those bonds, would be to outrage every 
principle of justice, which no court could 
sanction, unless compelled to do so by some 
positive statute. By the act of July, 1813, 



it is declared that there shall be an officer 
in the treasury department, to be denominat- 
ed "commissioner of the revenue," for super- 
intending the collection of the direct tax and 
internal duties, who shall be charged, under 
the direction of the head of that department, 
with certain specific duties, and amongst 
them, with that of superintending generally 
all the officers employed in assessing and 
collecting the said taxes and duties. In the 
execution of the powers thus conferred on 
that officer, he issued to all the collectors un- 
der his control the instructions, which have 
before been adverted to; whereby they were 
authorised, in case the district attorney re- 
sided too remotely from their respective col- 
lection districts, and had appointed no deputy 
to act for him, to employ any other attorney 
to sue for the taxes and duties which have 
become due; and to do this, with an under- 
standing, that he should have all the busi- 
ness of such collector. It is admitted, in this, 
case, that the district attorney lived too re- 
mote from the Twelfth collection district to- 
attend to the business of the collection of it, 
and that he had appointed no deputy to rep- 
resent him. In consequence of these circum- 
stances, the predecessor of the present col- 
lector employed an attorney to sue the bonds- 
which had been taken, which attorney was 
approved of, and his compensation fixed up- 
on, by the commissoner of the revenue. 
That this officer had a power to give these 
instructions and to authorise the acts done 
by the collector alluded to, is unquestionable; 
and if this be so, upon what principle is it that 
the present collector can be made responsible 
for the amount of the bonds which, with the 
approbation of an authorised officer of the 
government, had been placed in the hands 
of an attorney for suit and collection, pre- 
vious to his coming into the office. He 
could not withdraw the bonds from the 
hands of the attorney without a violation of 
the engagement made with him, "that he- 
should have all the business of the collector." 
And, if they were in suit, which is highly 
probable, he would by doing so, have acted 
in opposition to that part of the instructions 
of the 8th of April, 1S15, which states, that 
"in pending suits, it will be proper, not to- 
disturb the course that may have been pur- 
sued." The creation of a commissioner of 
the revenue, for the purpose of superintend- 
ing the collection of those portions of the 
public revenue, and of the officers employed 
in their collection, was no doubt done for 
wise and useful purposes; and in obeying 
his instructions, the collectors acted as duty 
required, and can upon no just or legal prin- 
ciple, be responsible for the consequences of 
those acts. 
The judgment must be affirmed. 
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Case Wo. 16,352. 

UNITED STATES v. SONACHAIiL. 

[4 Biss. 423.] i 

District Court, N. D. Illinois. Dec. 1864. 

Perjuki — Affidavits op Drafted Soldiers — 
Notary Public. 

1. Under the act of March 3, 1863 [12 Stat. 
73]. the secretary of war has authority to pre- ■ 
scribe what facts shall be stated in affidavits 
by drafted men claiming exemption from mili- 
tary service; and false swearing in reference 
to facts so required is perjury. 

2. A notary public is an officer authorized to 
administer oaths in such cases. 

[This was an indictment against Joseph 
Sonachall upon the charge of perjury. Mo- 
tion to quash the indictment.] 

DRUMMOND, District Judge. I am in- 
clined to think this indictment can be sus- 
tained, though the question is not free from 
difficulty, but as after trial the defendant can 
move in arrest of judgment, I am disposed to 
overrule the motion to quash. It is an in- 
dictment against the defendant for having stat- 
ed as a fact that which was untrue, in an affi- 
davit made by him and presented to the board 
of enrollment for the Fifth enrollment district, 
in pursuance, as is alleged, of the order of 
the board, under the regulations of the war 
department. He asserted in an affidavit made 
before a notary public, with a view of obtain- 
ing an exemption from the military service 
of the United States, that he had never voted 
at any election in the United States. 

I concede that under the law of March 3d, 
1863 (12 Stat 73), the fact that he had voted 
at an election did not estop him from claim- 
ing exemption from the performance of mili- 
tary duty; in other words, if he were a for- 
eigner, and had never declared on oath his 
intention to become a citizen in pursuance 
of the laws of the United States, he was ex- 
empt from military service, whether he had 
ever voted or not; but still the board of 
enrollment had a right to know, in pursuing 
the inquiry, whether he was a citizen or had 
ever made an oath of his intention to apply 
for citizenship, whether he had voted or not 
The act already referred to in the 5th sec- 
tion provided for the appointment of a pro- 
vost marshal. The 6th section declared that 
it should be the duty of the provost marshal 
general, with the approval of the secretary 
of war, to make rules and regulations for the 
government of his subordinates. The 8th sec- 
tion provided that there should be in each 
district a board of enrollment, composed of a 
provost marshal as president, and two other 
persons to be appointed by the president of 
the United States. The 14th section pro- 
vided that drafted persons should be care- 
fully inspected by the surgeon of the board, 
who should truly report to the board the 
physical condition of all persons. The sec- 

i [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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tion proceeds to state: "Persons drafted 
and claiming exemption from military duty 
on account of disability or any other cause 
shall present their claims to be exempted to 
the board, whose decision shall be final." 

The averment in the indictment is that 
this defendant, in order to comply with the 
requisition of the board, in pursuance of in- 
structions from the war department, and 
with a view of claiming his exemption from 
military service, made an affidavit before a 
notary public that he was a foreigner by 
birth and that he had never voted at any 
election, which last statement the indict- 
ment alleges to be untrue. 

The 13th section of the act of March 3d, 
1825 (4 Stat 118), declares that if any per- 
son in any case, matter, hearing or other 
proceeding where an oath or affirmation 
shall be required to be taken or administered 
under or by any law of the United States, 
shall upon the taking of such oath or affir- 
mation knowingly and willfully swear or af- 
firm falsely, every person so found shall be 
deemed guilty of perjury, etc. 

The first question to be determined is 
whether this was an oath under a law of the 
United States. I think this point is decided 
by the case of U. S. v. Bailey, 9 Pet [34 U. 
S.] 23S. That case decides in effect that 
where the secretary of the treasury had au- 
thority to liquidate and pay certain claims 
to be presented to the government, he had a 
right to prescribe that an affidavit should be 
made of the claims, and that where one was 
made in pursuance of the instructions thus 
given and there was an untrue statement in 
the affidavit, that the party might be indict- 
ed, although there was no statute of the 
United States which expressly authorized the 
officer before whom the affidavit was made 
to administer the oath in support of the 
claim, and although there was no law of the 
United States which expressly authorized 
the secretary of the treasury to prescribe the 
particular regulation referred to. It seems 
that the rule laid down by the supreme 
court in the case of U. S. v. Bailey [supra] 
substantially controls this case. 

The act of 1863 authorized the secretary of 
war to make these rules and regulations for 
the subordinates. The provost marshals 
and boards of enrollment were the subor- 
dinates. The indictment avers that he re- 
quired affidavit to be made in relation to the 
particular fact, to wit: when a party claim- 
ed exemption on the ground that he was a 
foreigner, whether he had ever voted or not 
at an election. There can be no doubt un- 
der this act, if this case in 9 Pet [34 U. SJ 
238, is law, that the secretary of war had 
the right to prescribe this form to the board, 
and that it was a material fact which he had a 
right to know. The subject of investigation 
before the board was to be whether, the 
party was entitled to* exemption. If he was 
a foreigner, it was a pertinent inquiry 
whether he had ever voted at any election. 
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It may tie true that the fact that he had 
voted did not estop him from claiming the 
exemption; still, it was a proper inquiry 
before the board, and it had a right to 
know whether he had voted or not. I think 
the illustration given by the district attor- 
ney was an appropriate one. If a party 
went before the board, claiming that he was 
exempt on the ground that he was a for- 
eigner, they had a right to know where he 
was born. The secretary had a right to pre- 
scribe that he should state under oath where 
he was born. If he knowingly stated a 
falsehood in relation to that, it was a mat- 
ter material to the inquiry, although the 
fact that he was born in Great Britain, 
France, Greece, or elsewhere, would not be 
material as affecting his right to exemption. 
That is to say, he would be exempt wheth- 
er he was born in one country or the other 
and had never made an oath of his intention 
to claim citizenship; but still the board had 
a right to know what the fact was, so far 
as it was within his knowledge. So in re- 
lation to many other facts which might be 
deemed pertinent to the question, Is this 
man exempt from military duty? 

It will be observed that the act of 1S25 
■does not in terms repeat the ordinary defini- 
tion of perjury at, common law, that it must 
be material to the point in issue, but the lan- 
guage of the act is, that if he shall "know- 
ingly and willingly swear or affirm falsely" 
"in any case, matter, hearing or other pro- 
ceeding when an oath or affirmation shall be 
required to be taken or administered," "he 
shall be deemed guilty of perjury." 

The case referred to, decided by Judge 
Sprague, in one form went up to the su- 
preme court of the United States; that is to 
say, after the party had been indicted in 
the district court he was indicted in the cir- 
cuit court, and the case is reported in 17 
How. [58 U. S.] 204 [TJ. S. v. Nickerson]. 
The principle decided by Judge Sprague was, 
that when the act of congress declared that 
a certain form should be complied with, in 
order that the party should be entitled to 
the payment of money, that the secretary 
of the treasury had no right to enlarge that 
form, and go beyond its terms, and I have 
no disposition to object to his ruling upon 
that point. I am inclined to think that if a 
law of congress does prescribe the form and 
manner in which a thing is to be done in 
order to accomplish a particular object, that 
neither president nor secretary has any 
right to go beyond that form or manner. 
And if the act of 1863 had prescribed what 
facts should be stated to the board of en- 
rollment by the party in order to exempt 
him from military duty, the secretary of 
war would have had no right to enlarge that 
statement oi go beyond it. It will be seen, 
therefore, that I hold that there was an affi- 



davit made in pursuance of laAV, as it was 
made by the authority of the secretary of 
war touching a question that was to come 
before the board of enrollment, in relation to 
which he was authorized to act, and that in 
prescribing that a foreigner, when he came 
before the board and claimed exemption 
from the performance of military service, 
should state whether or not he had voted 
at any election in the United States, was a 
pertinent subject of inquiry, and, having 
sworn untruly upon that point, it was a false 
statement within the language of the act of 
1825, and that an indictment will lie. 

As to the other point, whether the officer 
had authority to administer the oath, I have 
no doubt whatever. This Case of Bailey, 
already referred to, expressly decides that 
point in all substantial respects. There, 
there was no law of the United States, as 
the court has already stated, which author- 
ized the oath to be taken before a justice of 
the peace— he was a state officer; but the 
oath having been taken before him, in pur- 
suance of the regulations adopted by the 
treasury department, the court held that it 
was an oath under the law, and that an in- 
dictment could be founded upon it if the 
statement were false. Here the indictment 
alleges it to have been an oath taken before 
a notary public. He is a state officer. By 
the laws of the state and of the United 
States he has a right to administer an oath. 
The indictment alleges that he had authority 
to administer the oath, under the act of 1790 
[1 Stat 112]. This is all that is required. 
For these reasons I think the indictment 
must be sustained. 
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UNITED STATES v. SOPER et al. 

[4 Cranch, 0. C. 623.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1835. 

Indictment — Conspiracy. 

The time and place of conspiracy must be al- 
leged in the indictment. 

This was an indictment for conspiracy to 
extort money from one William Hickey, by 
seizing two of his slaves, and confining them 
in Maryland, as runaways, so that the de- 
fendants [Soper and Webster] might claim 
the reward allowed by the laws of Maryland 
for taking up runaway slaves. 

After a verdict for the United States, THE 
COURT, upon motion of the defendants' 
counsel, arrested the judgment, because 
there was no time nor place of conspiracy 
alleged in the indictment. 

* [Reported by Hon. William Cranch, Chief 
Judge.] 



[27 Fed. Cas. page 1261] 

Case M"o. 16,354. 

UNITED STATES v. SOTO. 

[1 Cal. Law J. 328.] 

District Court, N. D. California. 1863. 

Mexican Land Gkants — Location of Bound- 
akies. 

[A junior grantee has no right to insist that 
his land shall be surveyed so as to overlap an 
older grant for which a patent has been is- 
sued by the United States where the land pat- 
ented lies within the exterior boundaries of the 
senior grant as shown by the diseno thereof; 
and especially where the junior grantee, with- 
out such overlapping, will obtain the full quan- 
tity granted by the former government.] 

[Claim of Barbara Soto for the Rancho 
San Lorenzo, in Alameda county. The deci- 
sion of the board of land commissioners con- 
firming the claim was affirmed at the Decem- 
ber term, 1856. See Case No. 16,357. The 
cause is now heard on objections to the sur- 
rey.] 

OPINION OP THE COURT. The princi- 
pal objections now made by the United 
States to the official survey were urged on a 
former occasion to this court, when the 
cause was before it on appeal from the board 
of land commissioners. They were then 
elaborately argued and fully considered, and 
a decree was entered declaring the bounda- 
ries of the tract confirmed, as seemed to the 
court to be just. The exceptions filed by the 
United States seek to reopen the controversy 
thus settled and determined. It is enough 
to say that, independently of the fact that 
the matter may well be deemed "res adjudi- 
cata," I have seen no reason to doubt the 
entire correctness of the opinion heretofore 
delivered by this court. The location of the 
eastern line of the official survey is also ob- 
jected to; but the location of this line was 
in like manner discussed in the opinion here- 
tofore delivered, and fixed by the decree. 
Even if the question were still open, I con- 
fess myself unable to discover even plausi- 
bility in the objection taken by the United 
States. The grant and diseno of Soto ap- 
pear to have embraced a tract extending 
from the San Lorenzo to the Alto creeks, and 
from the beach to the cuchilla, or crest of 
the hills, "excepting the number of varas 
granted to Castro in said lands." The grant 
to Castro for his rancho of six leagues was 
subsequently issued. His land is described 
as bounded "by the rancho of Soto on the 
side next the main road from the Arroyo del 
Alto to that of San Lorenzo, the said Soto 
having been considered the owner of that 
part next the beach." The main road re- 
ferred to runs from one brook to the other 
across the plain from north to south, and at 
no great distance from the base of the hills. 
From the language of Castro's grant he 
might well have contended that his western 
line was to run along the road, and that 
Soto's land was to lie to the west, and be- 
tween the road and the beach. But Soto's 
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grant, which was prior in date, embraced the 
land from the beach to the cuchilla, or crest 
of the hills, excepting a few hundred varas. 
already granted to Castro. A dispute, there- 
fore, naturally arose, which, on the com- 
plaint of Soto that Castro was encroaching- 
on the plain, was settled by the parties in 
the presence of and with the sanction of the 
governor. The boundary thus settled is thus 
described: "Commencing at the sanjon, or 
rivulet, where it is parallel with the south- 
ern side of Castro's house, measuring 600 
varas towards the main road and from their 
point of termination, taking a straight line 
to the Arroyo de San Lorenzo, and recogniz- 
ing, for the boundaries on the other side of 
the rivulet, the margin, or base, (orilla) of 
the hills; measuring ten varas up on the 
hills." The rivulet referred to is a small 
stream from the hills and flowing in a west- 
erly direction into the plain. On its north- 
erly side is the house of Castro, and on the 
southerly that of Soto. These houses are 
nearly in the same straight line. The rivu- 
let is about midway between the Alto and 
the San Lorenzo. As a line run along the 
base of the hills would barely include Soto's, 
house within his grant, and barely exclude 
that of Castro, it seems to have been agreed 
that from the rivulet, where it is paralleL 
with the southern side of Castro's house, a 
line 600 varas long, towards the west, or in 
the direction of the road, should be run, and 
thence to the San Lorenzo. The house of Cas- 
tro would thus be left more than 600 varas 
within, or to the east of, his boundary. The 
remaining or southern portion of the line, 
namely, that "on the other side of the rivu- 
let," was to be run near the base of* the hills,, 
but 10 varas up on their side, in order that 
the house of Soto might be at least that dis- 
tance within his boundary* 

Such seems to me the clear and unmistaka- 
ble meaning of the agreement made by the- 
parties; and on no other supposition could 
it have effected its object, viz. the adjust- 
ment of a dispute between the parties as to 
the line constituting the eastern boundary of 
one and the western boundary of the other. 
The testimony of the neighbors, particularly 
that of Guillermo Castro, "shows," as ob- 
served in the former opinion of this court,, 
"that the location as determined from the de- 
scription in this agreement in no respect 
differs from the line as understood and recog- 
nized by the parties themselves and theii 
neighbors." The official survey has follow- 
ed this line, and, in my opinion, should not 
be disturbed. It is objected on the part of 
the claimant that the southern line, as sur- 
veyed, does not conform to the line passing 
from the Alto through the rodeo to the beach. 
as described in the grant and decree. The 
line of the official survey has followed the 
boundary of the rancho of Vallejo, the claim- 
ant's colindante on the south, as established: 
by an official survey which has been finallj 
approved, and which has been embodied ir 
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a patent. The grant to Vallejo is the elder. 
His northern line as laid down on the diseno 
is indicated by an inscription on it of its 
magnetic course. This line has been follow- 
ed in the survey, and patent issued to him. 
It is unnecessary to consider how far the pat- 
ent thus issued to his neighbor would be con- 
clusive on the claimant, if the grant to the 
latter were the elder of the two, and if the 
location of Vallejo were evidently beyond 
the limits of his grant. For in this case the 
grant to Yallejo is the elder, and the land 
patented to him is evidently within his exte- 
rior boundaries, as shown by his diseno. 

I think, therefore, that the younger gran- 
tee has no right to insist that his land shall 
be surveyed so as to overlap his neighbor, 
and that the location of the dividing line 
between by the proper authorities of the 
United States is final and conclusive on both 
parties; more especially as there is already 
included in the lands surveyed to Soto the 
full quantity of one league and a half, grant- 
ed to him by the former government. By a 
stipulation filed in this case, and signed by 
the claimants and intervenors herein, and by 
Guillermo Castro, it is agreed that a slight 
modification of the dividing line between the 
ranchos, as established by the official survey, 
shall be made. The United States have no 
interest in the question. A decree will there- 
fore be entered, approving the official sur- 
vey, with the modification thus assented to 
by the parties. 



Case Ho. 16,355. 

UNITED STATES v. SOTO. 

[1 Hoff. Land Cas. 8.] i 

District Court, N. D. California. Dee. Term, 
1855. 

Mexican Land Grants— Confirmation — Breach 
or Condition. 

[Where all the papers necessary to a perfect 
title are found complete in the archives, and 
the genuineness of the signatures is proved, the 
mere fact that a condition in the grant requir- 
ing a house to be built on the land within one 
year, was not strictly complied with, in regard 
to time, will not prevent confirmation, where 
the grant was not denounced by the former 
government, but was confirmed by the depart- 
mental assembly, notwithstanding the omission. 
Fremont v. U. S., 17 How. (58 U. S.) 542, fol- 
lowed.] 

[Claim by Josefa Soto for the Rancho 
Capay, comprising ten leagues of land in 
Colusa county; confirmed by the board, and 
appealed by the United States.] 

S. W. Inge, U. S. Atty. 
William H. McKee, for appellee. 

HOFFMAN, District Judge. This cause 
has been submitted without argument, and 
no reason for reversing the decision of the 
board has been suggested to us. The ex- 
pediente, containing the petition, the order of 
the governor thereon, the grant, and the sub- 
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sequent approval of the departmental assem- 
bly, is found among the archives of the for- 
mer government, and the genuineness of the 
signatures to the title issued to the party 
and the record of the proceedings of the as- 
sembly is also established. The authenticity 
of these documents is not questioned in this 
court, nor does it seem to have been in any 
way impugned before the board of commis- 
sioners. The grant bears date the twenty- 
first of May, 1844. The approval of the as- 
sembly is dated the twenty-second of April, 
1846. The condition of the grant, requiring 
the grantee to build a house within a year 
from its date, does not appear to have been 
strictly complied with. But there was no 
denouncement of the land under the former 
government, and the grant was confirmed 
by the assembly, notwithstanding the omis- 
sion to comply with the condition. A house 
seems to have been built, and the land stock- 
ed with cattle, horses, etc., in the year 1846, 
or perhaps in the beginning of 1847, and 
from that time to the present the land has 
been in the peaceable possession of the ap- 
pellee and those claiming under him. In 
accordance with the principles laid down by 
the supreme court, and applied by us in re- 
cent cases, we think this claim should be 
confirmed. 
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UNITED STATES v. SOTO. 

[Hoff. Land Cas. 77.] i 

District Court, N. D. California. Dec. Term, 
1856. 

Mexican Land Grant— Evidence of Issue. 

[May 8, 1842, on a petition by the claimant 
for certain land, the governor ordered a provi- 
sional grant to issue to her, "while she pre- 
sents a plat of the lands petitioned for, sub- 
ject to the usual reports." This land had then 
been occupied by her husband for two years, 
and by her for four years. In 1844 the pre- 
fect was ordered by the governor to le^ort 
whether the land was vacant, and he reported 
that she was occupying it, and the governor, 
according to his own testimony, issued a grant 
for the land, and three persons, of whom two 
were interested as purchasers from the claim- 
ant of parts of the land, testified as to having 
seen the grant, and as to its loss. The expedi- 
ente contained the order of concession on which 
a grant would issue as of course. The ela.m- 
ant continued to remain in possession of the 
land from the time of the alleged grant, and to 
claim the same, making considerable improve- 
ments thereon. Held, that a confirmation of 
the claim was justified.] 

[Claim of Teodora Soto for the Rancho 
Canada del Hambre, comprising three leagues 
of land in Contra Costa county; confirmed by 
the board, and appealed by the United States.] 

William Blanding, U. S. Atty. 
Crockett & Page, for appellee. 

HOFFMAN, District Judge. The documen- 
tary evidence produced from the archives in 



i [Reported by Numa Hubert, Esq., and here i [Reported by Numa Hubert, Esq., and here 
reprinted by permission.] reprinted by permission.] 
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this case shows that in May, 1842, Teodora 
Soto petitioned the governor for a place called 
"La Canada del Hambre." She represented 
that her deceased husband, Francisco Bar- 
cenas, had obtained a provisional grant of 
the land and had occupied it with his cat- 
tle. That shortly afterwards he was obliged 
to leave it in consequence of a fire which 
destroyed the pasture, and had since acci- 
dentally been killed. She therefore solicited 
the governor to grant her the land, though 
only provisionally, and until she could pre- 
sent a new sketch, and reminded him of the 
services of her late husband in the army for 
more than ten years, and that on his dis- 
charge more than half his pay was due him. 
The prefect Guillermo Castro, to whom the 
governor referred for information, reported 
that Barcenas had occupied the land pro- 
visionally until he should obtain the grant; 
that he built a corral, but that it was burnt, 
and Barcenas was obliged to withdraw from 
the premises, and soon after met his death. 
It appears, also, from the report of Estrada, 
that the espediente of the grant obtained by 
Barcenas could not be found in the archives; 
but Jos6 Castro certified that Barcenas, in 

1839, had solicited the land, and it was grant- 
ed to him provisionally. On the eighth of 
May, 1842, the governor ordered a provisional 
grant to be issued to Teodora Soto "while she 
presents a plat of the land petitioned for, 
subject to the usual reports." By the depo- 
sitions taken in the case it appears that 
Barcenas moved to the Rancho of Canada 
del Hambre in the year 1836; that he built 
a house and corral upon it, and cultivated a 
part of it in corn and vegetables. He re- 
mained there about two years, and after his 
removal and subsequent death his widow 
returned to it, built a large house, inclosed 
and cultivated a portion of the land, and has 
continued to live upon it ever since. She has, 
however, been driven from her house, and 
now resides in a small hut built of hides and 
tule and poles, which she has constructed for 
a shelter. The fact of her occupation of the 
land is also proved by Castro, who testifies 
that, in 1843 or 1844, he was ordered by the 
governor to report whether the land was va- 
cant, and that he cited Teodora Soto to appear. 
She claimed to own the land, but did not pro- 
duce her papers. She was, however, in the act- 
ual occupation of it, and Castro so reported to 
the governor. The grant alleged to have been 
issued by the governor in pursuance of the 
order above recited is not produced. Gov- 
ernor Alvarado testifies that a grant was 
issued in 1841 or 1842, in pursuance of the 
decree of concession contained in the ex- 
pediente. Francisco Pereyra testifies that lie 
saw in the possession of the claimant, in 

1840, documents relative to the title of the 
Canada del Hambre; that he read them sev- 
eral times; that he saw a document issued to 
Teodora Soto by Alvarado, and that he was 
present in March or April of 1850 when these 
documents were delivered by Teodora Soto 



to General Vallejo, and that she said at the 
time that they were the title to the rancho. 
On cross examination the witness stated that 
the document stated the name of Teodora's 
husband; that the grant was made in consid- 
eration of his having been a soldier; that he 
did not remember whether it required any 
conditions, nor whether it was in the usual 
form; that Teodora Soto had sold a piece 
of the land to Vallejo in 1849, and that he 
received the title papers about eight months 
after the sale— at the time they were deliv- 
ered to Vallejo he was called upon by Teodora 
to witness the fact. M. G. Vallejo testified that 
he had the title papers in his possession some 
years, but that about 1850, when he and 
his son-in-law Frisbie came to lock for them, 
they could not be found. In 1850, however, 
when Major Cooper wished to secure a pre- 
emption in the vicinity of this land, he re- 
quested the witness to have the grant trans- 
lated, and that he accordingly procured a 
translation to be made by Frederick Rejedor, 
then public translator, but since deceased. 
The witness then identified the translation as 
a correct translation of the original grant 
which he had seen and knew to be genuine. 
The original, he says, he delivered to Capt. 
Frisbie to be placed in his safe, and he has 
never since been able to find it. Capt. Fris- 
bie testifies that he had the original grant in 
his possession in 1849 or 1850; that he sent it 
to Sonoma, and it was returned to him, as 
he thinks, with the translation on file in the 
case. The paper when returned to him, if 
returned at all, was tied up in a handkerchief 
and thrown into an iron safe either by him or 
some of his clerks; that some time after the 
claimant applied to him for her papers, to be 
used in a law suit— on opening the handker- 
chief he found the translation, but not the 
original document; that he searched for 
it diligently, and wrote to General Val- 
lejo at Sonoma for it, but could not 
find it General Vallejo, he says, insisted 
that he had sent it back in the handker- 
chief, but the witness could never ascertain 
what had become of it. The witness further 
states that he read the translation soon after 
having the original in his possession; that 
he then thought and now thinks the transla- 
tion was correct. He identifies the hand- 
writing of the translation as that of Rejedor, 
a teacher in Sonoma and a public translator 
in that district. 

The grant, as appears by the translation, 
is of three sitios "of that which shall remain 
over from the ranchos of the Pinole and Mr. 
Welsh, after they shall have been duly meas- 
ured." By evidence taken in this court on 
appeal it appears that both Vallejo and 
Frisbie were, at the time of giving their tes- 
timony, interested in maintaining the grant-* 
having purchased a portion of the land from 
the claimant. The objection was not, how- 
ever taken at the time their testimony was 
given, nor has any motion been made to 
suppress their depositions. It however affects 
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their credibility, and if the proof of the ex- 
istence of the original grant rested on their 
testimony alone, it might well he regarded 
as unsatisfactory. But Alvarado, the gov- 
ernor, and Francisco Pereyra both swear, the 
one that he issued the grant, the other that 
he saw it in the possession of the claimant 
The expediente contains the order of conces- 
sion upon which a grant would issue as of 
course; and Castro testifies that in 1842 or 
1843 the claimant was in actual occupation 
of the land, claiming it as her own. The date 
of the grant in the translation is 1841; while 
the order of concession is 1842. This discrep- 
ancy was noticed by the board; but though 
calculated to excite suspicion, it was con- 
sidered that it might with greater probability 
be attributed to a mistake of the translator 
than received as evidence that no such grant 
was ever issued. The United States have 
also produced in evidence a communication 
of Jose R. Estrada to the justice of the peace 
of Contra Costa. In this communication Es- 
trada states that he was directed by the 
governor to inform the judge that there had 
been dispatched to Don Ignacio Martinez the 
title of the tract called the "Pinole"; and that 
Dona Teodora Soto should be informed that 
the pretension she has to occupy the tract 
called the Canada del Hambre has no foun- 
dation, for that it belongs to the mentioned 
tract of El Pinole. This communication is 
dated June 2d, 1842. The order of conces- 
sion in the expediente bears date May 8th, 
of the same year. Alvarado, though he recog- 
nizes the handwriting of Estrada, is unable 
to remember that he directed the communi- 
cation to be made; and all that can be in- 
ferred from the document, assuming that it 
was written in pursuance of the orders of the 
governor, is, that the claim of Teodora Soto 
to any part of the Pinole raneho was dis- 
allowed by the government. But this would 
rather seem to confirm and strengthen the 
evidence in favor of the grant; for in that 
instrument the land granted is expressly lim- 
ited to "three sitios of that which shall be 
left over from the ranchos of the Pinole and 
Mr. Welsh." If, then, after the issuing of 
this grant the Pinole raneho had been found 
to embrace any portion of the land claimed 
by Teodora Soto to have been granted to her, 
the communication of Estrada would natural- 
ly have been made, and would have been 
entirely consistent with the rights really ac- 
quired by Teodora Soto. 

Obliged as we are in these cases to found 
our judgment upon testimony not in all re- 
spects reliable, it is impossible to affirm with 
certainty that the grant issued. I think, 
however, that the proofs preponderate in fa- 
vor of that supposition. There seems no good 
reason to suppose that the governor withheld 
the grant which he himself ordered to be 
issued. The destitute condition of the appli- 
cant, and the services and misfortunes of her * 
husband, must have commended her applica- 
tion to his favor; and we find her occupying 



and claiming the land from about the date 
of the alleged grant to the present time. 
The nature and extent of the improvements 
made by her would seem to indicate that she 
then considered herself as owning the land r 
and even the fact that in 1849 Vallejo pur- 
chased a portion of it from her might, per- 
haps, be considered a corroborating circum- 
stance, for it implies a recognition on his 
part of her rights at an early day, and before 
the rise in value of the land presented temp- 
tations to manufacture spurious titles. The 
board, notwithstanding some suspicions 
which attend the case, confirmed the claim, 
and we have not discovered sufficient reasons 
for reversing their decision. The claim, how- 
ever, must be strictly limited to the land 
granted; and it can only embrace such portion 
of the Canada del Hambre, not exceeding 
three leagues, as is not included within the 
limits of the ranchos of EI Pinole and Mr. 
Welsh, when the same shall have been duly 
ascertained. 
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UNITED STATES v. SOTO et al. 

[1 Hoff. Land Cas. 182.] i 

District Court, N. D. California. Dec. Term, 
1856. 

Mexican Land Grant — Location op Boundary 
— Equitable Rights. 

[1. The description in a grant called for "a 
straight line drawn to the beach, and fiom 
that point" another line. Held, that the word 
"point" did not mean a mathematical point, but 
that, in view of the character and circumstan- 
ces of the grant, it must refer to the beach as 
being one of the boundaries.] 

[2. Where it appears, that the governor in- 
tended to accede to the petition, and the land has 
been long occupied and enjoyed under the grant 
or promise to grant, and by everybody recog- 
nized as belonging to the grantee, the latter has 
an equitable title which the United Statts 
should respect] 

Claim [of Barbara Soto] for one league and 
a half of land [constituting the Raneho San 
Lorenzo] in Contra Costa (now Alameda) 
county, confirmed by the board, and appeal- 
ed by the United States. 

William Blanding, U. S. Atty. 
Thornton & Williams, for appellees. 

HOFFMAN, District Judge. The claim in 
this case is founded on two grants, — one by 
Alvarado dated October 10, 1S42, and the 
other by Mieheltorena dated January 20, 
1844, for the sobrante of half a league con- 
tained within the boundaries of the first. 
The land was described in the first grant as fol- 
lows: "One league, a little more or less, in 
the tract called *San Lorenzo,' the limits of 
which are from the creek of that name to 
that called *E1 Alto,' pertaining to Don Jesus 
Vallejo, and from this creek, drawing a right 

1 [Reported by Numa Hubert, Esq., and here 
reprinted by permission.] 
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line to pass by the rodeo, to the beach, and 
from this point to the first ridge which the 
hills form, excepting- the number of varas 
which have been conceded in said tract to 
Don Guillermo Castro, which shall be de- 
termined at the time of the possession." 

At the time the grant issued, Castro was 
owner of a tract of six hundred varas square, 
upon which he resided. He, in October, 
3843, obtained a concession of a larger tract, 
which was described as bounded by the 
rancho of [Barbara] Soto on the side next 
the main road, it being considered that there 
has already been made a concession to the 
said Soto on the side towards the beach. 
The main road alluded to crosses the tract 
from creek to creek, and it was contended 
by Castro that the main road was the west- 
ern boundary of his land, and that the grant 
to him was a virtual settlement of the line 
between him and Soto, which in the grant to 
the latter had been left for subsequent ad- 
justment. Proceedings were instituted \o 
settle this dispute, and it was finally deter- 
mined by a compromise made with the ap- 
proval of the governor. The line as thus 
settled was described in a document drawn 
up for the purpose, which appears in the ar- 
chives, and a copy of which is endorsed on 
both expedientes. The boundary of Castro 
as thus settled is as follows: "Commencing 
on the sanjon (or ditch) where it is parallel 
with the southern side of Castro's house, and 
down the sanjon towards the main road six 
hundred varas, from which point, where 
they conclude, by a straight line to the San 
Lorenzo creek. The boundary on the other 
side of the sanjon is the margin (orilla) of 
the hills towards the plain, measuring ten 
varas up on the hills." 

These proceedings must be taken as a final 
and definite settlement of the eastern line 
of Soto's ranch, and as such it was acqui- 
esced in and recognized by the parties. The 
line thus designated can, as appears from 
the proofs, be readily located, and the testi- 
mony of the neighbors, particularly that of 
Guillermo Castro, shows that the location as 
determined from the description in the 
agreement in no respect differs from the line 
as understood and recognized by the parties 
themselves and neighboring rancheros. On 
"the 20th of January, 1844, Soto addressed a 
petition to the governor, setting forth that 
the concession of the tract which he occu- 
pies, called *'San Lorenzo," expresses to have 
an extension of one sitio (square league) a 
little more or less; that the overplus which 
it may have towards the beach may be half 
a sitio, which he begs may be conceded to 
him, as united with the other it would be of 
much benefit to him. On this petition the 
secretary reports that there is no objection 
to granting it, but that the petitioner must 
subject himself to the limits which his first 
title calls for, and to the agreement cele- 
brated with Don Carlos Castro. On receiv- 
ing this report the governor acceded to the 
27FED.CAS.— feO 
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petition in the following words: "In con- 
formity with the foregoing, Micheltorena." 

It is objected that this was not a valid 
grant of the sobrante or overplus. But in 
the first place, it appears from the archives 
that the same formalities were rarely if ever 
observed in relinquishing a sobrante to the 
grantee, within the general limits of whose 
grant it was found, as were deemed neces- 
sary in making an original concession, or a 
grant of a sobrante to a stranger. The grant 
of the sobrante to him within whose limits 
it was found, was little more than a waiver 
or release of the condition of the original 
grant, which restricted him to a specific 
quantity, and the original grant (that condi- 
tion being struck out) would by its terms 
convey the whole land within the limits des- 
ignated. At all events, there can be no 
doubt in this case that the governor intended 
to accede to the petition, and the land having 
under this grant, or promise to grant, been 
long occupied and enjoyed, and on all hands 
recognized as belonging to the grantee, the 
latter has in any view an equitable right 
which the United States are bound to re- 
spect. 

The important question, however, in the 
case, is as to the location of the southern 
boundary. The tract included within the 
original limits is claimed by the appellees to 
be in the form of a square or parallelogram, 
and bounded on the east by the line between 
Castro and Soto as it was fixed by the agree- 
ment heretofore alluded to, on the south by 
the Alto and a line through the rodeo to the 
beach, on the west by the beach, and on the 
north by the San Lorenzo. It is contended 
on the part of the United States, that neither 
the San Lorenzo nor the beach is a boundary 
of the tract, but that the southern line must 
be run from the point where the rodeo line 
or northern boundary strikes the beach, to 
the first ridge which the hills form. If such 
a line be drawn, it would form a diagonal to 
the square claimed by the appellees, and the 
tract would have a triangular shape, with 
the agreed line between Soto and Castro as 
its base on the east, and with its apex touch- 
ing the beach at a mathematical point 

The language of the grant has already 
been quoted. The words which it is con- 
tended call for this location, are as follows: 
"And from this creek (El Alto) drawing a 
right line to pass by the rodeo to the beach, 
and from this point to the first ridge which 
the hills form, excepting," etc. It is claimed, 
and with much apparent reason, that the 
last line must be drawn from the '*point" 
where the rodeo here strikes the beach to 
the first cuchilla or ridge. If the word 
"punta" had precisely the signification of the 
English word "point," as used in surveying, 
or if the grant had specified the "point" 
where the rodeo line strikes the beach as the 
point from which a straight line was to be 
drawn to the cuchilla for the southern 
boundary, the construction contended for 
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■would be unavoidable. But the language Is 
"a straight line drawn to the beach, and 
from that point," etc. It does not in terms 
say "and from the point where said line 
strikes the beach;" it merely says "from 
that point," namely, from the beach. A ref- 
erence to the beach generally by the term 
"punta," is certainly not in accordance with 
our use of language; but so far as I have 
been able to discover, such a construction of 
the term is not inadmissible in Spanish. If, 
however, there were no other guide to the 
intentions of the grantor, this construction 
might probably be deemed forced and un- 
natural. There are other considerations, 
however, which I think remove any reasona- 
ble doubt as to its propriety. 

In fixing the limits of land to be granted, 
both the law and usage of the Californians 
require them to adopt as nearly as possible 
a rectangular or square figure. This was 
not in all cases practicable, but in a country 
used almost exclusively for grazing, and 
where no fences were built, it became neces- 
sary to designate great natural objects as 
the boundaries of the tracts conceded. It 
seems therefore extremely improbable that 
in this instance the natural and obvious 
boundary afforded by the shore of a great 
estuary should be wholly neglected, and the 
land should assume the form of a triangle, 
having only a mathematical point at its apex 
resting on the beach, while one of the sides 
should diagonally cross the center of a large 
plain with no visible object throughout its 
length, except at its extremities, to deter- 
mine its location. This is the more improb- 
able as the whole of the neighboring land 
had been before, or was subsequently, grant- 
ed, and the piece of land excluded by the 
diagonal line alluded to, if not embraced 
within the grant to Soto, has remained from 
some unexplained reason the only piece of 
ungranted land in the vicinity. The orig- 
inal grant to Soto was for one league within 
the limits specified. He subsequently, as 
we have seen, obtained the sobrante of about 
half a league more. This was after the 
boundary between him and Castro had been 
fixed. 

Taking, then, that boundary as determined, 
there is found within the limits as claimed 
by him about one square league and a half, 
precisely the quantity granted to him in the 
two grants. But if the diagonal line be 
drawn as proposed, he would have but about 
two-thirds of a league In all, leaving his 
sobrante grant wholly inoperative, for even 
his first grant of one league could not be 
satisfied out of the tract so limited. It is 
to be borne in mind that Soto did not peti- 
tion for an augmentation or extension, but 
for a sobrante or overplus— the excess within 
the original boundaries over and above the 
quantity to which he was restricted. This 
excess he states to be about half a league, 
while he also mentions that his first grant 
was for one league. If then the limits of 



the land as designated in his grant, after the 
Castro line was fixed, included less than a 
league as is now contended, the petition for 
a sobrante of half a league more within those 
limits was absurd. Had he or the governor 
supposed that the quantity already granted 
could not be found within the limits of the 
tract, it is not to be supposed that one would 
have asked for and the other conceded half 
a league more within those limits. In such 
case he would have asked for, not a sobrante, 
but an augmentation, and would have ob- 
tained his additional quantity outside of and 
beyond his original boundaries. The fact 
that the land, according to the boundaries he 
contends for, is nearly exactly the quantity 
(one league and a half) granted to him, 
seems to me almost conclusive as to what he 
intended to ask for and the governor to give. 

The value of land to the former inhabitants 
of this country in a great degree depended up- 
on the existence of abundant supplies of fresh 
water, or "agua dolce," for cattle. The line 
proposed would not only form an acute angle 
at the beach, but would touch the San Loren- 
zo creek only at a single mathematical point, 
thus cutting off all access to that stream, 
and either depriving the rancho altogether of 
fresh water, or else affording it at the El 
Alto alone for a short distance. The ad- 
joining rancho at the south is bounded by 
the San Lorenzo, and it is improbable that in 
fixing the limits of a cattle rancho access to 
that stream should have been denied to Soto, 
when the land between his rancho and it 
was unoccupied and ungranted, and the gov- 
ernor was willing on his mere suggestion to 
increase the quantity given him by an addi- 
tional half league. If with these consider- 
ations in our mind we recur to the grant, its 
intention seems obvious. It does not pro- 
fess to give the boundary lines except on one 
side of the tract, but "its limits." Its longi- 
tudinal limits are declared to be from the 
San Lorenzo to the Alto, and the rodeo line 
to the beach. Having thus determined Its 
length, the grantor indicates its breadth, viz. 
from the beach to the first crest of the hills. 

He does not mention any point in the crest 
of the hills, which would have been natural 
if he had intended to fix as a southern 
boundary an imaginary straight line drawn 
from the point where the rodeo line struck 
the beach to the crest; and the indefinite- 
ness of this description, referring as it does 
to a line on the summit of a range of hills, 
rather than to a point on those hills, seems 
to show that the intention of the grantor 
was merely to fix the latitudinal limits of 
the tract, viz: the beaeh and the crest; rather 
than to describe a line as a precise bound- 
ary. But all doubt on this subject is re- 
moved, if the diseno produced be received as 
the original on which the grant was made. 
It is shown beyond any reasonable doubt, 
that it was with the other title papers placed 
in the hands of eminent counsel in this city. 
in whose custody it has ever since remained. 
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By some oversight it was not put in evidence 
before the board, but A. M. Pico, Francisco 
Arce and G. Castro testify that it is either 
the identical map, or one exactly resembling 
that, which was handed to Pico when about 
to give judicial possession to Soto. This 
map is unusually rude, but the form of the 
tract is sufficiently indicated to show it to be 
a square or parallelogram, with the beach as 
its western boundary. 

A further confirmation of these views is 
found in the report of Jimeno at the time of 
the dispute between the governor and Cas- 
tro. "It appears to him," he says "conven- 
ient to measure to Soto the league, more or 
less, which has been granted him from the 
beach to the 'lomas,' or hills, but always on 
the side of the Arroyo del Alto, because 
those are the limits which have been marked 
out, and from these limits he should follow 
those of Don G. Castro." He was thus, ac- 
cording to Jimeno, to have a league on the 
side of the Alto, from the beach to the hill 
and from the Alto to the San Lorenzo, follow- 
ing Castro's boundary. The sobrante, after 
measuring the league, would have lain be- 
tween the beach and the San Lorenzo, and 
would have been, as the testimony shows, 
about half a league in extent if measured 
after the Castro line was determined, and it 
was precisely this sobrante of half a league 
which Soto asked for and obtained. 

If to all this be added the fact that Soto 
himself always claimed, and was regarded 
by his neighbors as owning, the whole tract 
between the beach and the Castro line, and 
between the Alto and rodeo line and the San 
Lorenzo, the conclusion is irresistible that 
such are the true boundaries of the grant. 
The board confirmed the claim to the land 
within these boundaries, and I see no reason 
to reverse their decree. 

[This case was afterwards heard on objec- 
tions to the survey. See Case No. 16, 354.] 
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UNITED STATES v. SOUDERS. 

[2 Abb. U. S. 456.] i 

District Court, D. New Jersey. April Term, 
1871. 

Elections — Preventing Voting— Constitutional 
Law— Election Returns, How Certified. 

1. On indictment, under section 19 of the act 
to enforce the right of citizens to vote, &c, ap- 
proved May 31, 1870 (16 Stat. 144), for "unlaw- 
fully preventing certain qualified voters from 
freely exercising the right of suffrage;" where 
the proof was, that the defendant, with others, 
attacked a number of voters, waiting in line for 
their turn to east 'their ballots, and expelled 
them from the room; and that said voters aft- 
erwards returned and voted: Held, that the de- 
fendant committed the offense which congress 

1 [Reported by Benjamin Vaughan Abbott, 
Esq., and here reprinted by permission.] 



meant to define and punish in the clause of 
the section under which the indictment was 
drawn. 

2. The prevention took place, and the offense 
was complete, by the expulsion of the voters 
from the polls, although the prosecutors after- 
wards voted. 

3. The words "exercising the right of suf- 
frage" in section 19 of the act of May 31, 1870, 
may be held to mean "voting," without bringing 
that section in conflict with the provisions of 
section 4 of the act, — provided that the penal- 
ties prescribed in section 19 be understood to 
apply to offenses committed at elections for 
members of congress, and those in section 4 to 
state, county, and municipal elections. 

4. Query, whether under the fifteenth amend- 
ment to the constitution of the United States, 
congress has power to pass any law to operate 
upon private individuals? 

5. A copy of a return of an election in a town- 
ship, filed with the clerk of the county, accom- 
panied by the certificate of the clerk of the 
county, that it was a full and correct return of 
such election, as filed in his office— sent to the 
office of the secretary of state, is not made and 
certified in the manner, and does not come from 
the source required by the election law of New 
Jersey, to constitute it an official paper. 

Motion for new trial, after conviction on an 
indictment. 

A. Browning and B. Williamson, for the mo- 
tion. 
A. Q. Keasbey, Dist Atty., in opposition. 

NIXON, District Judge. The defendant in 
this case has been indicted, and upon trial 
convicted, of "unlawfully preventing certain 
legal voters from freely exercising the right 
of suffrage" at an election for a member of 
congress, held on the eighth day of November 
last, in the township of Newton and county of 
Camden. [Case unreported.] The indictment 
was framed under section 19 of the act, en- 
titled "An act to enforce the right of citizens 
of the United States to vote in the several 
states and for other purposes," approved May 
31, 1870. 

It may be assumed, in view of the verdict 
of the jury, that the government proved, at 
the trial, that on that day,— fixed by law for 
the election of a representative in congress, 
and the several state and county officers,— 
the polls were regularly opened at seven 
o'clock, a. m.; that the election was conducted 
by certain officers, claiming to act under the 
authority of the township; that during the 
progress of the election, at about half -past ten 
o'clock in the morning, whilst the room in 
which the election was held was well filled 
with colored voters, waiting for the opportu- 
nity of casting their ballots, a violent attack 
was made upon them by a company of white 
men, driving them forcibly from the room 
into the street, and closing, or attempting to 
close the door against them; that amongst 
the legal voters thus rejected, were John Ray, 
Henry W. Sizer, Lorenzo Wilson, Wm. H. 
Newsome, and Moses Wilcox; that these men, 
with others driven out, almost immediately 
rallied, and with the aid of their friends, 
regained admittance to the room, and, in turn, 
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drove out the white inen; and that all of them 
subsequently voted. The jury has also found, 
as a question of fact, that the defendant, 
Francis Souders, was engaged in this outrage 
of expelling the colored voters from the room, 
and thus preventing them from freely exer- 
cising the right of suffrage. 

It further appears, that after the morning 
disturbance was quelled, the voting was re- 
sumed and continued without any serious in- 
terruption, until about six o'clock in the aft- 
ernoon; that eight hundred and sixteen bal- 
lots were deposited; and that then another 
crowd of white men took possession of the 
polls, seized the ballot box, broke it in pieces, 
and scattered the ballots upon the floor and 
in the street. 

Upon submitting this case to the jury, at 
the trial, I reserved two legal questions for 
consideration afterwards,— more in deference 
to the strongly expressed convictions of the 
able counsel for the defense, than because I 
entertained any serious doubt as to their cor- 
rect import and meaning. Since then I have 
examined the briefs submitted by the counsel 
for the government and of the defendant, 
elaborately discussing these questions, and 
have given to them that careful attention 
which their importance, as bearing upon the 
conviction of the defendant, seemed to re- 
quire. 

The first question involves the true con- 
struction of the clause of section 19 of the act 
entitled "An act to enforce the right of citi- 
zens of the United States to vofe in the sev- 
eral states of this Union, and for other pur- 
poses," under which the indictment against 
this defendant was drawn; and the second, 
the legal effect upon this case of the certif- 
icate of election, filed in the office of the sec- 
retary of state, by certain persons, claiming 
to make the return of the election in the town- 
ship of Newton, in the county of Camden, on 
November 8, 1870. 

I. The charge against the defendant in sub- 
stance is, that at an election for a representa- 
tive in the congress of the United States, held 
as aforesaid, he unlawfully prevented certain 
qualified voters from freely exercising the 
right of suffrage, by force, threats, menaces, 
and intimidation. The proof is, that at said 
election, the defendant, in company with oth- 
ers, in the room where the polls were opened, 
made an attack upon a line of voters, waiting 
for the opportunity of casting their ballots for 
a member of congress, and drove them from 
the room with violence, under the pretext that 
certain other voters not in the line were ex- 
cluded from the polls, and attempted to fas- 
ten the doors against their re-admission. 

It is insisted, on the part of the defendant, 
that this is not the offense which congress 
meant to define in the clause of section 19, 
under which the indictment was framed; that 
preventing a voter from freely exercising the 
right of suffrage is not preventing him from 
voting; that the one is a mental restraint, and 
the other a direct physical interference; and 



that the design of congress, in using these 
words in this section, was to protect men in 
voting as they wished to vote, rather than to 
secure to them the opportunity of voting. It 
is further maintained, that, even if it be con- 
ceded that one of the meanings of the ex- 
pression, "preventing a voter from freely ex- 
ercising the right of suffrage," is "preventing 
him from voting;" yet the facts of the case do 
not prove a prevention, but a hindrance; that 
to prevent, is altogether to deprive him of the 
opportunity to vote, while to hinder is only 
to delay him temporarily in the exercise of the- 
privilege; and that, as all the prosecutors aft- 
erwards voted, the offense defined in section 
19 of the statute was not committed. 

The argument is, that in the first place, the 
proper definition of the words used will not 
admit of the construction claimed by the gov- 
ernment; and that, in the next place, all the 
sections of the statute must be so construed, 
as to render them operative, consistent, and 
harmonious with each other; that the con- 
struction given to section 19 by the govern- 
ment brings it in direct conflict with the pro- 
visions of section 4 of the act; that one pen- 
alty is described in section 4 for "preventing, 
hindering, or obstructing a qualified voter in 
voting;" and that a different and more severe 
penalty is affixed in section 19, for "unlaw- 
fully preventing him from freely exercising 
the right of suffrage;" and hence, that it is 
necessary to assume, in order to harmonize 
the provisions of these two sections, that dif- 
ferent offenses were in the mind of congress 
when the law, as a whole, was enacted. 

1. Our first inquiry will be, whether a 
proper definition of the words used in the 
section fairly admits of the meaning insisted 
upon by the counsel for the government? 

There are well settled rules in the con- 
struction of statutes. The object of all in- 
quiry is to get at the intention of the legis- 
lature in ■•passing the law; and the sole duty 
of the court is to grant to that intention, 
when ascertained, its full force and effect. 
We first consider the language employed, 
giving to words and sentences their obvious 
import and signification; having regard more 
to their general and popular use than to 
etymological or grammatical refinements. If 
any doubt remains, we then look at the con- 
text; at the subject matter; look to the ef- 
fects and consequences of this or that in- 
terpretation; to the reason and spirit of the 
law itself; expounding it in the light of the 
mischief of the old law, or want of law; 
and the remedy which the legislature has 
attempted to provide. 

Where the statute is penal it must have ■& 
strict construction; for the law is tender as 
to the rights of individuals, and courts wisely 
shrink from the exercise of the power of pun- 
ishment, except upon conviction in those 
cases where the legislature has clearly de- 
fined the offense and imposed the duty. But 
we must not err in a too liberal application 
of the rulQ. As was well said by Chief Jus- 
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tice Marshall, in U. S. v. Wiltberger, 5 
Wheat [18 U. S.] 95: "Though penal laws 
are to he construed strictly, they are not to 
be construed so strictly as to defeat the ob- 
vious intention of the legislature. The max- 
im is not to be so applied as to narrow the 
words of the statute to the exclusion of cases 
which those words, in their ordinary accep- 
tation, or in that sense in which the legis- 
lature has obviously used them, would com- 
prehend. The intention of the legislature is 
to be collected from the words they employ. 
"Where there is no ambiguity in the words, 
there is no room for construction. The ease 
must be a strong one, indeed, which would 
justify a court in departing from the plain 
meaning of words, especially in a penal act, 
in search of an intention which the words 
themselves did not suggest." 

Holding these familiar principles in mind, 
let us consider the clause of the section the 
meaning of which we are trying to ascertain. 
The words are, "that if at any election for 
representative, &c, any person shall by 
force, threat, menace, intimidation, or other- 
wise, unlawfully prevent any qualified voter 
from freely exercising the right of suffrage," 
&c. 

What do these words mean? It would 
seem that there ought not to be any difficul- 
ty in arriving at their signification, if we 
give to them their obvious and usual import. 
When a man is spoken of as exercising a 
right, it is commonly understood that he is 
doing something. When a voter casts his 
ballot into the box, do we not say that he is 
exercising the right of suffrage? Can any 
words be used that better define the act of 
voting? And when he exercises this right 
freely, does he not do it according to his 
pleasure, without any constraint either upon 
his mind or his body? His will must be un- 
controlled, and his physical opportunity for 
doing the act must not be interfered with. 
Any control over the one, or interference 
with the other, encroaches upon his freedom 
of action, and produces the mischief which 
the words of the statute were designed to 
guard against and cure. And what is it to 
prevent a voter from exercising this right? 

It is to put such a restraint upon his voli- 
tion, or his body, that he cannot perform the 
act; producing, by threats or otherwise, such 
apprehension of personal loss or injury, as 
to induce him not to vote, or to vote contrary 
to his wishes, being a restraint upon his will; 
and intervening between him and the ballot 
box, so as to render it physically impossible 
for him to cast his vote, being the restraint 
upon his body. If this was what the stat- 
ute forbid, the words used might afford some 
color for the construction asked for by the 
counsel for the defendant. But it forbids 
more than this. It prescribes penalties 
against those who unlawfully prevent voters 
from freely exercising the right of suffrage. 
It not only guards the voter against being 



stopped in the act, but it shields him against 
all sorts of duress, mental or bodily, while 
in the performance of the act. Even if it be 
true that a man is only prevented from vot- 
ing when he is hindered altogether from ex- 
ercising the right of suffrage, it is also true 
that he is prevented from freely exercising 
such right, when, in its exercise, any kind 
of constraint is placed upon him by force, 
threat, intimidation, or otherwise. 

I am of opinion, therefore, that, looking 
at the words of the section in their obvious 
usual signification, and without any refer- 
ence to the influence and control which other 
sections of the statute ought to have in the 
consideration of its construction, the indict- 
ment properly describes the offense which 
congress meant to define and punish, and the 
proof of the faets in the case sustains all 
the material allegations of the first and third 
counts of the indictment. 

2. But it is insisted that such a construc- 
tion of section 19 will bring it in conflict 
with section 4; that if we hold that the 
identical offense is described in these two 
sections, we subject congress to the imputa- 
tion of passing an act prescribing different 
penalties in different sections, for the' same 
misdemeanor; and that it is the duty of the 
court, under such circumstances, to find 
some other interpretation of the clause in 
section 9, which will bring the two into har- 
mony, and cause them both to stand. 

The court recognizes this authority and 
duty when the occasion arises for its ex- 
ercise, but finds no occasion here. To create 
this antagonism it is necessary to assume 
that the phraseology of section 4 is broad 
enough to include congressional elections as 
well as state, county, and municipal. It 
does not do so in terms; and I am not will- 
ing to assert that if that section stood alone, 
the language used is not capable of such 
construction. But it does not stand alone, 
and it must be construed in connection with 
other sections of the act; and if the absurd 
consequences suggested by the counsel for 
the defendant are to follow the assumption 
that section 4, as well as section 19, was de- 
signed to apply to federal elections, is it not 
more consonant to reason and the principles 
of right interpretation, that we should limit 
the provisions of the one to state, county, 
and municipal elections, and of the other to 
the election of members of congress, than to 
wrest the words from their natural and ob- 
vious meaning, in order to create different 
and distinct offenses? 

And this brings us to the inquiry, what 
offenses did congress mean to guard against 
and punish in these two sections of the act? 
I must acknowledge that the question is not 
free from embarrassment, if we consider the 
words only which they have used to ex- 
press their object The whole law indicates 
a want of precision and harmony in the use 
of terms that suggests either haste, or the 
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work of more than one mind, in its prepa- 
ration. 

In construing a statute, it is one of the 
fundamental rules to ascertain the intention 
of the law maker. Where the words used 
do not clearly disclose this intention, it is 
proper to consider what was said or done 
by the law-making power, while the subject 
matter was under discussion, in order to ar- 
rive at their meaning. Looking carefully into 
the mischief avowedly intended to be reme- 
died by law, and into the history of the 
legislation preceding and accompanying its 
enactment, can there be any doubt but that 
its different sections were the work of many 
minds; that the law gradually grew from a 
single proposition, including only one object, 
into a complex one, embracing several; that 
the first thirteen sections were prepared to 
enforce the fifteenth amendment; that the 
next five sections were inserted to more ef- 
fectually provide for carrying out the four- 
teenth amendment, and that the nineteenth 
and subsequent sections were afterwards 
added to accomplish another object, to wit: 
to preserve the purity and freedom of elec- 
tions for members of congress? 

Bills were pending and under discussion at 
the same rime in the senate and house of 
representatives, with different provisions, 
but relating to the same subject matter, and 
having the same end in view. The title of 
these bills and the provisions of the several 
sections show that the primary design in 
each case was simply to provide the appro- 
priate legislation deemed necessary to en- 
force the fifteenth amendment. The house 
bill, as passed on May 16 and sent to the 
senate on the 17th, was confined to this ob- 
ject. "When it reached that body the senate 
bill No. 810, entitled "An act to enforce the 
fifteenth amendment of the constitution" was 
under discussion. This, substantially, con- 
sisted of the first thirteen sections of the 
law, as subsequently passed, and a motion 
had just been made to enlarge the purposes 
of the bill by adding to it two other bills, 
then pending in the senate, to enforce the 
fourteenth amendment, and which embraced 
the sections from the fourteenth to the eight- 
eenth inclusive of the present law. The sen- 
ate amended the house bill by striking out 
all after the enacting clause, and substituting 
their original bill with the proposed amend- 
ments; and after a few days* discussion the 
object and scope of the act were still fur- 
ther enlarged by annexing the 19th and 20th 
sections, for the expressed purpose of pun- 
ishing frauds committed in the election of 
members of congress. These subsequent sec- 
tions had been embodied in house bill No. 
477, entitled "An act to prevent and punish 
election frauds," and which had been re- 
ported to the house from the committee on 
elections, and was then pending before that 
body as an entirely distinct measure. The 
bill thus amended passed the senate, and the 



remaining sections were added to it by the 
committee of conference on the disagreeing 
votes of the two houses. 

Not much homogeneousness of language 
or expression should be looked for in an act 
thus made up, and little force can be given 
to the argument, that because different words 
and forms of expression have been used in 
different sections, it should be assumed that 
there was a design in the mind of the law- 
making power to express and define differ- 
ent offenses. 

This reference to the origin of the law re- 
veals the fact that the manifest object, in 
section 14, was to enforce the provisions of 
article 15 of the amendment to the constitu- 
tion, and in section 19 to conserve the free- 
dom and purity of elections for members of 
the house of representatives. 

In legislating to enforce the provisions of 
the fifteenth amendment, it was conceded 
that congress might prescribe penalties 
against national or state officers, for inter- 
fering with the free exercise of the right of 
suffrage, and against all persons claiming to 
act under color of some state law or consti- 
tution; and the question at once arose, 
whether the constitutional power existed in 
congress to pass any law which acted upon 
private individuals. That amendment, it 
was alleged, related only to acts done by the 
United States or any state, to abridge or 
deny the right to vote on account of race, 
color, or previous condition of servitude. It 
had no reference to individuals acting a*> 
such, except so far as they pretended to be 
acting under the authority of existing lav>, 
state or national. It is not necessary for 
me to express any opinion upon that ques- 
tion here and now; but I allude to it in order 
to say that, in the debate upon section 4, it 
seemed to be admitted, both by the friends 
and opponents of the measure, that no in- 
dictment could be sustained under that sec- 
tion, against any one, unless the prevention 
of voting, or the denial of the right to vote, 
was done under the color or pretense of some 
state law or regulation. The act was amend- 
ed by adding sections 19 and 20. expressly 
to cover the case of private individuals, who 
were corrupting the fountain of political life 
and social order by fraud, bribery, intimida- 
tion, force, or other unlawful means, and, an- 
ticipating the objection raised by others 
against the powers of congress to legislate 
in the matter of state elections, these sec- 
tions were limited to offenses committed at 
an election for members of congress. 

I am, therefore, of opinion that the words* 
"unlawfully preventing a voter from freely 
exercising the right of suffrage," may be 
construed to mean "to unlawfully prevent 
him from voting," without bringing section 
19 in conflict with section 4, and that it is 
not necessary to find some other interpreta- 
tion to harmonize the provisions of these 
sections of the act. 
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It is further insisted, that to constitute the 
offense created by the clause of section 19 
under consideration, the voter must be alto- 
gether frustrated in his efforts to cast his 
ballot; that the whole day is covered, so far 
as the meaning of the word prevention is 
concerned; and that, as these prosecutors 
found the opportunity to vote after their 
ejection, although for a time hindered, the 
offense was not committed. 

It seems to me, as I "have already intimat- 
ed, that such a construction of the statute is 
too narrow, and that it defeats the purpose 
which congress had in view in enacting it. 
This purpose was to protect men in the dis- 
charge of their most sacred political privi- 
lege. That would be a slight protection, in- 
deed, which allows bullies and rowdies to 
surround the ballot box from the opening to 
the close of the polls, keeping off all legal 
voters by threats, intimidation, or force; 
and then to hold that the offense is not com- 
mitted, if by chance the hindered voters 
should avail themselves of a casual oppor- 
tunity to slip in their ballots when the backs 
of these vigilant sentinels were turned. And 
yet this result follows the interpretation ask- 
ed for. 

But the argument here, of the counsel of 
the defendant, loses all- its force when we 
call to mind .that "exercising the right of 
suffrage," in the statute, is qualified by the 
word "freely," which, in his reasoning, he 
seems to have overlooked. 

The proposition is, that we shall not pre- 
vent a voter from freely exercising the right 
of suffrage. 

It may be admitted that prevention, in its 
strict signification, includes more than hin- 
drance, and that it involves the idea of total 
exclusion from the right of voting. But is 
no force to be given to the word "freely?" 

In view of the fact that these five men 
afterward voted, the counsel for the defend- 
ant asked whether they could truthfully an- 
swer "yes" to the inquiry, "Were you pre- 
vented from voting on the 8th of November 
last?" and insisted that their correct response 
would be, "No; we were hindered— not pre- 
vented." 

But suppose the inquiry had been, "Were 
you prevented from freely exercising the 
right of suffrage?" they would answer, 
"Yes, we were hindered from voting by be- 
ing knocked down, shot, forced out of doors, 
and having the doors closed against us. We 
were prevented from voting freely. We vot- 
ed under great difficulties." 

It is hardly necessary to multiply words 
upon this point It is in proof that these 
five men stood waiting in line before the 
ballot box with ballots in their hands, in- 
tending to vote for certain individuals upon 
a certain ticket, which they wished to de- 
posit; that while thus standing prepared to 
exercise and intent upon exercising their 
right of suffrage, Francis Souder, with oth- 
ers, drove them from the room and shut the 
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doors against them. How can it be said 
that they were not prevented from exercis- 
ing their right freely? 

II. The only remaining question which we 
have to consider, is the legal effect upon this 
ease of a paper produced by the government 
from the office of the secretary of state, and 
purporting to be a certificate of election filed 
by certain persons claiming to make the re- 
turn of the election held in the township of 
Newton on November 8, last 

The reasoning of the counsel for the de- 
fendant upon this point, as it appears to the 
court, is founded upon a misapprehension of 
the allegations of the indictment 

The argument is, that the indictment char- 
ges that the offense was committed at an 
election held in the township of Newton, on 
November 8 last, by Alexander B. Mahan, 
Samuel P. Atkinson, and Herman Kluster- 
man, judges; that the statute requires the 
judges holding the election to file a certifi- 
cate of the results, in the office of the secre- 
tary of state, certifying the number of votes 
polled and received by each candidate, and 
the names of the persons voted for, and that 
such paper shall be an official paper; that to 
sustain the allegation in the indictment, the 
prosecution produced this certificate, which 
is in fact signed by other parties, and there- 
fore does not prove, but directly contradicts 
the allegation. 

The reply we have to make to the argu- 
ment is, that there is no such allegation in 
the indictment nor was any such material 
or proper. 

The charge was, that a stated election for 
a representative in the congress of the Unit- 
ed States, and for certain state officers, was 
duly held on that day at the township of 
Newton, in the county of Camden. 

The facts, therefore, to be proved were, not 
that Alexander B. Mahan, Samuel P. Atkin- 
son, and Herman Klusterman, were the 
judges who conducted the election,— but that 
a stated election was then and there held; 
that it was conducted by persons claiming to 
act under the authority of publie law, and 
that it was held for the purpose of electing a 
member of congress. 

And were not these facts proven? A large 
number of witnesses testified to them. No 
one raised a doubt by questioning them. 
The defense fully showed them by producing 
the poll book required to be kept by section 
40 of the state election law (Nix. Dig. 263), 
having the proper heading, and containing a 
record of the names of the persons whose 
votes were received, and the order of their 
reception, and offering the clerk and two of 
the judges of election as witnesses, by whom 
the facts of election and the correctness of 
the poll book were established. 

But it seems to be admitted that these ma- 
terial facts were proved. It is insisted, how- 
ever, that a copy of a certificate was pro- 
duced from the office of the secretary of 
state, which is invested by the statute with 
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the character of an official paper, and which 
contradicted, and therefore invalidated or 
nullified the verbal proof- 
There are short and conclusive answers to 
this: 

1. The paper thus produced was not made 
or certified in the manner, and did not come 
from the source required by the statute to 
constitute it an official paper. It appears, 
upon inspection, to have been the copy of a 
return filed with the clerk of the county of 
Camden, with the certificate of that elerk 
appended that it was a full and correct re- 
turn of the election in the township of New- 
ton, as filed in his office. It did not come to 
the secretary of state, either from the board 
of election of the township, or from the 
board of county canvassers. 

2. But admit that it has the prerequisites 
necessary to make it an official paper. Then 
it is a record, or it is not. If a record, and 
incapable, of contradiction by verbal evi- 
dence, as claimed by defendant's counsel, all 
the facts which it contains must be accepted 
as true. It shows that there was an elec- 
tion in the township of Newton, in the coun- 
ty of Camden, on November 8 last, and that 
such election was for a representative in 
the congress of the United States, which are 
the material facts to be established; and all 
the verbal testimony in the- cause, to the 
effect that some ouier judges held the elec- 
tion, must be regarded as untrue; exhibiting 
the depravity of the character of the wit- 
nesses, or the fallibility of their memory. 
But if it is not a record, and may be con- 
tradicted by other proof, then the verbal evi- 
dence offered is abundant to prove these nec- 
essary facts in the case, and the verdict was 
right. 

Thus, after a careful survey of the law and 
the evidence, the court finds no sufficient rea- 
son to be dissatisfied with the result at 
which a patient and intelligent jury arrived, 
and the motion for a new trial is denied. 

Motion denied. 
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UNITED STATES v. SOUTH BRANCH 
DISTILLING CO. et al. 

[8 Biss. 162.] i 

Circuit Court. N. D. Illinois. Feb., 1878. 

Internal Revenue — Distiller's Warehouse 
Bond. 

1. The fact that distilled spirits are seized, 
condemned and sold for violation of the inter- 
nal revenue law [14 Stat. 98], while bonded, 
does not release the obligors on the warehouse 
bond. 

2. The fact that the purchaser at the sale 
paid the tax is immaterial. 

Debt on bond, dated November,, 1875, in 
penal sum of $7,000, given by South Branch 
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Distilling Company, as principal, and H. J. 
Pahlman and Joseph Haas as sureties, con- 
ditioned that, if the said principal should well 
and truly pay, or cause to be paid, to the 
collector of internal revenue for the First dis- 
trict of Illinois the amount of taxes due and 
owing on a certain eighty-seven barrels of dis- 
tilled spirits, particularly described in said 
bond, which were entered for deposit in the 
distillery warehouse, No. 1, of the said South 
Branch Distilling Company, in said district, 
during the month of October, 1875, before 
such spirits shall be removed from such ware- 
house, and within one year from the date of 
said bond, then said obligation should be void, 
otherwise to remain in full force. 

Defendants, the South Branch Distilling 
Company and Joseph Haas, interpose as de- 
fense a special plea that, after said bond was 
given, to wit, on the 29th day of December, 
1S75, the United States, by its duly author- 
ized collector of internal revenue for said dis- 
trict, seized the spirits in said bond mentioned, 
as forfeited to the United States for alleged 
violation of internal revenue law, heretofore 
committed by the said distilling company. 
That an information was duly filed on behalf 
of the United States in the United States dis- 
trict court of this district, praying for a con 
demnation of said spirits; and that on the 5th 
of April, 1876, such proceedings were had on 
said information, that by the judgment and 
order of said court said distilled spirits were 
declared condemned and forfeited to the Unit- 
ed States, and ordered to be sold; and that 
afterwards, and before this suit, in pursuance 
of said judgment, said spirits were duly sold 
by the marshal of said district, in the man- 
ner prescribed by law, to one Isaac Waixel, 
who duly paid to the collector of internal reve- 
nue for said district the taxes due and owing 
on said spirits. 

To this plea the plaintiff demurred generally. 

Mark Bangs, U. S. Dist. Atty. 
Stanford & Kohlsatt, for defendants. 

BLODG-ETT, District Judge. It is claimed 
on the part of defendants that as this bond 
is conditioned for the payment of the tax on 
the spirits in question within one year, or 
when removed from the warehouse, and as the 
plea shows that the tax was paid by the pur- 
chaser at the condemnation sale under a 
seizure made by the government, therefore, 
the condition has been substantially per- 
formed; that is, the government has received 
the tax due on the spirits, while it is insisted 
on the part of the government that this plea 
is no answer to the bond. 

Section 3271, Rev. St., requires "every dis- 
tiller to provide, at his own expense, a ware- 
house, to be situated on and constitute a part 
of his distillery premises, and to be used only 
for the storage of distilled spirits of his own 
manufacture until the tax thereon shall have 
been paid." 
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Section 3293, Rev. St., requires the distiller, 
■on the first of each month, or within five days 
thereafter, to give bond conditioned for the 
payment of all taxes on all spirits deposited 
In said distillery warehouse during the preced- 
ing month; said bond to he signed by one or 
more sureties, and conditioned for the pay- 
ment of the tax on such spirits before re- 
moval from such warehouse, and within one 
year from the date of such bond. 

By section 3334, Rev. St., it is provided 
that: "All distilled spirits forfeited to the 
United States, sold by order of court, or un- 
der process of distraint, shall be sold subject 
to fas; and the purchaser shall immediately, 
and before he takes possession of said spirits, 
pay the tax thereon. And any distilled spir- 
its heretofore condemned, and now in the pos- 
session of the United States, shall be sold as 
herein provided. If any tax-paid stamps are 
affixed to any cask or package so condemned, 
such stamps shall be obliterated and destroyed 
by the collector and marshal after forfeiture, 
and before such sale." 

Now, does the fact that spirits are seized, 
■condemned and sold for violation of the in- 
ternal revenue law while so bonded release 
the obligors on the warehouse bond from their 
undertaking? 

The contract is, in effect, that the distiller 
will pay the tax on the removal of the spirits 
from the warehouse, and within one year; 
and can the distiller and his sureties be heard 
to allege his own violations of the law as a 
reason for failing to keep their bond? 

It seems to me the undertaking is absolute 
that the distiller will within one year from 
the date of the bond pay the tax; that the 
bond is taken for the express purpose of se- 
curing the payment of the "tax due and 
■owing" on the spirits as a guaranty and se- 
curity to the government against any fraudu- 
lent or unlawful acts of the distiller. The 
bond is, so to speak, for the distiller's good be- 
havior—at least in respect to the spirits so 
bonded. And it is no answer to the bond to 
say that by reason of the misconduct of the 
principal, the spirits have been forfeited and 
sold subject to tax, and that another person 
has paid the tax. The condition of the bond 
is, that the distiller, his heirs, executors or 
administrators shall pay the tax, and if he 
or they fail to pay, the condition is broken. 

Section 3334 requires all forfeited and con- 
demned spirits to be sold subject to tax; and 
when the taxes have actually been paid, the 
collector is required to destroy the stamps on 
the packages. The manifest intention of con- 
gress was, that all forfeited spirits should be 
sold subject to tax, and that the purchaser 
should pay the tax before he was allowed to 
remove them. And if such is the rule in re- 
gard to tax-paid spirits,, it would seem to me 
to apply with equal force to bonded spirits. 

As soon as distilled spirits are produced, the 
tax is payable, and the distiller may properly 
be said to owe the government the tax im- 



posed by the law. The warehouse bond only 
gives him time on his liability, but does not 
in any degree release him from it. 

No authorities bearing directly upon the 
question raised by these pleadings have been 
cited, and I am compelled to give my own 
construction to the contract and the law gov- 
erning it I may be wrong, but if I am the 
amount involved is sufficient to test the ques- 
tion in the supreme court. 

Demurrer sustained. 
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UNITED STATES v. The SOUTH 
CAROLINA. 

[Pish. Pr. Oas. 63.] 

District Court, D. Pennsylvania. Feb. 26, 
1813. 

Condemnation op Pkize— License fkom Enemy. 

[1. Where no prevarication or other improp- 
er conduct on the part of the captured vessel is 
shown, the question of condemnation of the 
vessel is to be determined from the papers 
found on board.] 

[2. A United States vessel is not subject to 
condemnation because it carries a special pass 
or license from the enemy or the enemy's 
agent.] 

In admiralty. 

PETERS, District Judge. This vessel is, 
indisputably, an American ship, belonging, 
bona fide to a native citizen of the United 
States, John C. Stocker, Jr., who has inter- 
posed his claim. There is not among the pa- 
pers found on board, nor according to the dep- 
osition of the master, Gaul, on his examina- 
tion in preparatorio, was there at any time, 
any paper or document, evidencing any cause 
of suspicion that this vessel had been, or at 
the time of her capture, on the 9th November 
last, was, in the prosecution of any unlawful 
trade. The master, Gaul, swears that all the 
papers were delivered up, none having been 
burnt, destroyed, or concealed. The claimant, 
in his affidavit annexed to his claim, swears 
that the vessel was chartered to Willing & 
Francis, known to be native citizens of the 
United States, for a voyage from Philadel- 
phia to Lisbon, where she arrived with a car- 
go of flour, corn, &c. wholly the property of 
American citizens, or of Portuguese subjects, 
as he believed, at the time of its shipment, 
and still doth believe. He states that he had 
no participation in any application for a pass- 
port or license from the British government; 
but believes there was put on board by the 
shippers, a letter of request, given by Mr. 
Foster, the late British minister, that she 
might be permitted to pass unmolested, but 
which he, the elaimaint, never saw. He 
swears that no enemies of the United States, 
their agents, &e. ever had, nor have now, any 
right, or property, in the vessel; and adds his 
belief, that the cargo was the property of 
Willing & Francis, or of Portuguese subjects. 
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The outward cargo was, as the master swears, 
delivered at Lisbon to a Sir. Sampayo, a Por- 
tuguese subject The vessel was on her re- 
turn from Lisbon to Philadelphia, in ballast, 
when captured. 

Among the papers found on board, and de- 
livered into the custody of the clerk of this 
court, by the captor, was a pass, commonly 
called a "Foster," in the following words, &c: 
"126. By Augustus John Foster, Esq. his Bri- 
tannic majesty's,, envoy extraordinary, and 
minister plenipotentiary to the United States 
of America. These are to request and require 
all whom it may concern, to allow the brig 
South Carolina, of register 193so/ 9S tons 
burthen, or thereabouts, laden with flour and 
corn, commanded by Richard Gaul, and bound 
to Lisbon from Philadelphia, and to return 
ballasted with sand, or salt, into a port of the 
United States— to pass unmolested. Given at 
New York, under my hand and seal this 
eighth day of July, in the year of our Lord 
one thousand eight hundred and twelve. 
(Signed) Aug. J. Foster. (Seal.)" 

There does not appear to me, on account of 
this pass, or on any other consideration, any 
cause for the capture of this vessel. Farther 
proof is not necessary; as the whole case, on 
the face of it, is fair, and bona fide. If there 
were grounds of suspicion, of any decided na- 
ture as to the cause on the outward voyage, be- 
cause it appears by the examination of Cap- 
tain Gaul, that it was consigned to a house 
in Lisbon, or person of a name, said to be 
connected with the enemy; nothing appeared 
at the time of capture, or doth now appear, to 
warrant the court in the exercise of its discre- 
tion in requiring farther proof. The owner of 
the vessel had no knowledge of or concern 
with, the character of the consignee, nor any 
interest in the cargo. Nor am I to presume 
any fraudulent transaction, even if it were 
proved that the consignee was, in other mat- 
ters, connected in dealings in enemy supplies. 
The cargo in this case, is alleged (and noth- 
ing appeai-s to the contrary) to have been the 
property of citizens of the United States, or 
of Portuguese subjects, in amity; and its des- 
tination fair and lawful. It is only from the 
papers found on board, where no prevarica- 
tion, or other improper conduct, on the part of 
the captured, is evidenced, that I am to form 
an opinion. No false or colourable papers, nor 
any misconduct in the officers or crew of the 
South Carolina, at the time of capture or 
since, are shown. A captor is not justifiable 
in sending in the vessel of a fellow-citizen, 
or a friend, under bare suspicions, whereof 
no proofs appear at the time. Nor is he en- 
titled to farther or any proof, when all the 
papers, and the whole conduct of the captur- 
ed are fair; and give no ground for warranta- 
ble suspicion of fraud. It cannot therefore, 
be on account of the circumstances mention- 
ed, that this vessel is brought under the cog- 
nizance of the court. 



It is entirely unnecessary for me to repeat 
my opinion as to Mr. Foster's pass; or, as it 
is called, "letter of request" On the policy 
of permitting, or forbidding, such, or any other 
passes, or licenses of any kind (other than 
such inhibited by our laws) I have no judicial 
opinion to give. The state of the world has 
rendered them common and familiar. What- 
soever articles, the indispensable demands of 
nations, though enemies, as the greatest num- 
ber now are, require, they will obtain from 
each other in some way. If special passes or 
licenses are frowned on, they may promul- 
gate general permissions to trade to places ac- 
cessible to them, in designated articles nec- 
essary to them, free of capture from their 
cruisers. But these are considerations most 
proper for other departments of the govern- 
ment. I have only to decide on the lawful- 
ness of their use by our ships. I have given, 
on former occasions, and repeat in this, my 
opinion, that our vessels are not subject to 
capture and Confiscation by us, on account of 
the pass in question, or others similar there- 
to. Such passes are granted, it is true, for 
causes indirectly serviceable to the enemy, 
but under them, our ships may proceed inno- 
cently, as they do safely, to and from ports 
or places lawful to us. 

It must have been generally known, and 
could not have been concealed from our cruis- 
ers, that enemy passes, to protect from cap- 
ture our vessels sailing on lawful voyages, 
with cargoes belonging to our citizens, or neu- 
trals, were allowed by the laws of nations, 
and are not contrary to our own municipal 
laws. It is alleged to have been an opinion 
entertained by the commanders of our cruis- 
ers, both public and private, that all licenses 
or passes, from the enemy or its agents, were 
unlawful; and on this account this vessel was 
sent in for adjudication. The worthy and 
respectable officer, who sent this vessel in, 
most undoubtedly pursued a conduct the least 
embarrassing and vexatious, when he ordered 
her into the port of her destination. It is 
therefore difficult for me to prevail on myself 
to give damages; as in cases in which they are 
not only retributive, but exemplary. Still 
however, the duty of courts is rigid and im- 
perative. If the owner has suffered by the 
mistaken opinion of the captor, he ought to 
be retributed; at least so far, as to replace, 
or" compensate any damage or loss, his vessel 
has sustained, by the capture and detention. 
Whether farther retribution shall be made, I 
shall leave to the judgment of the superior 
court; as I am given to understand an appeal 
will be entered; it having been, with no small 
reason, surmised, that I should decree restitu- 
tion. 

I decree restitution of the vessel, her tackle, 
apparel and furniture, with damages, to the 
extent I have stated, and costs. I cannot al- 
low the captor his expenses, consistently with 
my view of the justice of the court 
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Case No. 16,361. 

UNITED STATES v. SOUTHMAYD. 

[6 Biss. 321; 1 N. Y. Wkly. Dig. 155; 8 Chi. 

Leg. News, 1; 21 Int. Rev. Rec. 164; 22 

Pittsb. Leg. J. 150; 7 Leg. Gaz. 316 J t 

Circuit Court, E. D. Wisconsin. March IS, 
1875. 

Criminal Law — List op Witnesses for Accused 
— Minutes of Grand Jurt. 

1. In all criminal cases in which there has 
been no preliminary examination, it is within 
the discretion of the court to order a list of 
the witnesses sworn before the grand jury, to 
be furnished to the accused. 

[Cited in Parks v. State, 20 Neb. 515, 31 N. 
W. 5.] 

2. He is not, however, entitled to the minutes 
of the proceedings before the grand jury, nor, 
in the absence of strong reasons to the con- 
trary, should they be furnished him. 

The defendant [Ld. Southmayd] was indict- 
ed for the alleged forgery of a postal money 
order, and for passing such order. There 
was no preliminary examination previous to 
the finding of the indictment. The defend- 
ant's counsel moves for an order requiring 
the district attorney to furnish him with a 
list of the witnesses sworn before the grand 
jury and with the minutes of their testi- 
mony, basing his application upon the fact 
that there was no preliminary examination, 
and claiming that he is entitled to know, who 
the witnesses were who appeared before the 
grand jury and what their testimony was, 
in order to prepare for trial. The application, 
so far as it relates to the production of a list 
of the witnesses, is not resisted, but oppo- 
sition was made to disclosure of their testi- 
mony. 

Levi Hubbell, U. S. Dist Atty. 
J. G-. Jenkins, for defendant. 

DYER, District Judge. There are cases 
reported in the books in which the courts, 
in the exercise of a proper discretion, have or- 
dered a list of the witnesses to be furnished 
to the accused where he has had no prelim- 
inary examination before a magistrate. The 
statutes of the United States provide that 
when any person is indicted of treason, or 
of any other capital offense, he shall be fur- 
nished with a copy of the indictment and a 
list of the witnesses to be produced at the 
trial. Rev. St. U. S. 1874, tit. 13, e. 18, § 
1033. I find no similar provision in relation 
to other offenses. I have no doubt, however, 
that in all cases in which there has been no 
preliminary examination, it is within the dis- 
cretion of the court to order a list of the wit- 
nesses sworn before the grand jury to be fur- 
nished to the accused. People v. Naughton, 
7 Abb. Prac. (N. S.) 421, is relied upon by 
counsel for defendant as an authority in sup- 

i [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission. 1 N. Y. Wkly. 
Dig. 155, contains only a partial report] 



port of his motion, not only as to furnishing 
a list of witnesses, but as bearing upon his 
right to the minutes of their testimony. In 
that case the defendants were indicted for 
alleged frauds in the conduct of certain elec- 
tions. The motion papers set forth that the 
accused were indicted without preliminary 
examination; that they had no means of 
knowing the particular time, place or cir- 
cumstances relied on by the people; that, 
at different times during the day on which 
the charges were laid, a large number of per- 
sons were present at the voting place, and, 
unless the accused could ascertain the pre- 
cise time at which they were charged to have 
committed the offenses, it was impossible 
for them to determine what witnesses to sum- 
mon, or in any manner to prepare for trial; 
and that important irregularities occurred in 
the proceedings of the grand jury, fatal to 
the validity of the indictment, which the min- 
utes of testimony would disclose. Most of 
the discussion, in the opinion of the court 
in that case, is addressed to the question of 
the right of the accused to a list of the wit- 
nesses. The case discloses that it had been 
customary in many of the counties of the 
state of New York, before the passage of 
any statute on the subject, for the district 
attorney to indorse the names of witnesses 
on an indictment, and then send the same 
to the grand jury to be investigated. The 
names of the witnesses came, therefore, to 
be regarded as much an indorsement as the 
words, "True bill," and, consequently, the 
statute subsequently passed provided that 
the accused should be entitled "to a copy 
of the indictment and of all indorsements 
thereon." "We have the same provision in 
the statutes of this state. Upon the prac- 
tice as it had grown up in New York, and 
upon the statutes, there can be no doubt of 
the correctness of the decision of the court 
in People v. Naughton, supra, requiring a 
list of witnesses to be furnished. 

The case of Com. v. Knapp, 9 Pick. 496, 
so far as it is applicable here, presented only 
the question of the right of the accused in a 
capital case to a list of the witnesses for 
the state. Although it was urged that this 
was not a matter of right, except under the 
statute of treason, Wilde, J., says, "a list 
of the witnesses has never been refused, in 
a ease of this kind." 

If the determination of the question, now 
presented, depended upon authority, I do not 
regard the case of People v. Naughton, supra, 
as settling the point. It is not asserted here 
that any irregularities occurred in the pro- 
ceedings before the grand jury, involving the 
validity of the indictment. In that case, the 
application for the minutes of testimony was 
based p-incipally upon such alleged irregu- 
larities, claimed to be fatal to the indictment, 
and which the minutes would disclose, and 
this branch of the motion was denied, for 
the reasons that the motion papers did not 
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state wherein the proceedings of the grand 
jury were irregulai, or wherein an inspection 
was essential to protect the rights of the 
defendant, or that he could not more prop- 
erly derive the information sought from 
other sources. The strictness of the rule 
on the subject was rigidly enforced, and the 
court say (page 432), that "it is only within 
certain restrictions that any inspection of the 
minutes can be allowed." 

In Earl of Strafford's Case, 3 Howell, 
State Tr. 1382, the court, on application, or- 
dered the witnesses before the grand jury 
examined in open court. But that was a case 
where an attempt was made to procure an 
indictment for high treason against the earl. 

It is the general rule that the proceedings 
before a grand jury are privileged from dis- 
closure. The eases are exceptional in which 
the rule is not adhered to. In an action for 
maliciously indicting the plaintiff, Lord Ken- 
yon allowed a grand juryman to be asked 
whether the defendant was the prosecutor 
of the indictment; and thought the disclosure 
did not infringe upon the juryman's oath. 
Rose. Cr. Ev. 150. In that case the alleged 
cause of action itself sprung from the act 
of the party in procuring the indictment. 

Following the general rule, it is held that 
the clerk of the grand jury cannot be com- 
pelled to disclose the proceedings before 
them, nor can the county attorney. McLellan 
v. Richardson, 13 Me. 82. In Massachusetts 
it has been held, that the attorney for the 
commonwealth cannot be called to disclose 
what passed in the grand jury room. Com. v. 
Tilden, 2 Starkie, Ev. 324, note. 

In the absence of strong reasons to the con- 
trary, the rule ought not to be departed 
from. I think it should be adhered to in 
this case, to the extent of denying the appli- 
cation for the minutes of testimony. A list 
of the witnesses sworn before the grand 
jury should be furnished to the defendant. 
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UNITED STATES v. SOWERS et aL 
[See Case No. 16,363.] 

Case 3STo. 16,363. 

UNITED STATES v. SOWERS et al. 

[36 Leg. Int. 4SS; i 14 Phila. 525; 25 Int. 
Rev. Ree. 405.] 

District Court, E. D. Pennsylvania. Dec. S, 
1879. 

Customs Duties — Rate of Duty — Collector's 
Decision — Appeal to Secretary. 

1. Section 2031, Rev. St., makes the decision 
of the collector of the port respecting "the rate 
and amount of duties" on merchandise final 
and conclusive unless the owner shall within 



i [Reprinted from 36 Leg. Int. 488, by per- 
mission.] 
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ten days after the ascertainment and liquida- 
tion appeal therefrom to the secretary of the 
treasury. 

2. The entire question of rate and amount, 
and as to whether or not it was legally assess- 
ed and found, must be submitted to and pass- 
ed on by the secretary of the treasury in the 
first instance. 

3. This appeal cannot be neglected and the 
courts applied to for relief. In its absence the 
decision of the collector is final. 

[This was an. action against William H. 
Sowers and others, executors of the will of 
William Chamberlain, deceased, to recover 
duties claimed to be due the United States.] 

John K. Valentine, Dist. Atty. 

W. Wynne Wister, Jr., for defendants. 

BUTLER, District Judge. On the oth of 
January, 1870, William H. Sowers (princi- 
pal in the bond sued upon) entered at the 
port of Philadelphia certain merchandise, im- 
ported from Liverpool. On the same day 
the collector of the port estimated the duties 
chargeable thereon at $001.74, and designat- 
ed packages to be opened. The estimated 
duties were paid, and the merchandise (other 
than that set aside for examination) with- 
drawn. An appraisement was subsequently 
made, exceeding the invoiced value, and the 
duties liquidated at $1402.93. On the 25th 
of October, 1873, fourteen days subsequent 
to the liquidation, notice was given Mr. Sow- 
ers of the amount remaining due, and pay- 
ment demanded. No response being made, 
suit was brought against the defendant (surety 
in the bond). 

On the trial defendant's counsel requested 
the court to charge: 1st. That no notice 
having been given Mr. Sowers of the ad- 
vance made by the appraisers, as is required 
by the treasury regulations on the subject, 
the plaintiff cannot recover. 2d. That no de- 
mand having been made on the principal, or 
notice given, such as is required by the con- 
dition of the bond, the plaintiff cannot re- 
cover. These points were reserved by the 
court; and a verdict was rendered by the 
jury in favor of the plaintiff for §591.19. 

A rule being taken to show cause why 
judgment should not be entered for the de- 
fendant, notwithstanding the verdict, the 
points must now be answered. In the judg- 
ment of the court, neither of them is well 
founded. As respects the first: The statute 
does not provide for notice, either of the ap- 
praisement, or the liquidation. Congress 
contemplated that the importer should take 
notice of these steps in levying the duty. 
Westray v. U. S., IS Wall. [85 U. S.] 322. 
The secretary of the treasury, however (rec- 
ognizing the justice of notifying the im- 
porter of the appraisement), in pursuance of 
the 251st section of the Revised Statutes, has 
provided (by rule 324 of the department) 
that the collector shall give notice to the im- 
porter of any addition made by the apprais- 
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ers to the estimated value of his goods. 
Whether this rule has the force of law, and, 
therefore, entitles the importer to such no- 
tice as a legal right, need not he decided 
here. If it has, the further question is in- 
volved, whether the government is affected 
by a failure to give the notice. That it is 
not affected by the laches of its agents, gen- 
erally, is well settled, as appears by the fol- 
lowing cases: Postmaster General v. Reeder 
[Case No. 11,311]; U.S.v.Yanzandt, 11 Wheat. 
[24 U. S.] 184; Dox v. Postmaster General, 1 
Pet. [26 U. S.] 318. But whether such a fail- 
ure as is here contemplated, falls within the 
rule, may be doubted. As before suggested, 
however, these questions need not be consid- 
ered; for the 2931st section of the Revised 
Statutes makes the decision of the collector, 
respecting "the rate and amount of duties on 
* * merchandise * * final and conclu- 
sive * * unless the owner shall, within 
ten days after the ascertainment and liquida- 
tion * * appeal therefrom to the secretary 
of the treasury." This language is unambig- 
uous, and conclusive as respects the case be- 
fore the court If any omissions or irregu- 
larities occur in the proceeding to levy the 
duty, the owner must make his appeal to the 
secretary for redress; or thereafter be silent 
respecting them. The suggestion of the de- 
fendant's counsel that such appeal will not 
reach the appraisement, finds no support, 
either in the terms or the spirit of the stat- 
ute. It is the "amount of duty * * to be 
paid on the merchandise" that the statute 
submits to the collector's decision; and it is 
this the appeal involves. If the appraise- 
ment is not made in pursuance of law, it is, 
in effect, no appraisement; if the duty is not 
"ascertained and liquidated," in pursuance 
of law, the merchandise is not subject to its 
payment. These questions, (and the latter 
involves the entire proceeding— every ma- 
terial step in it,) necessarily, arise on the 
appeal. By his bond the defendant bound 
himself for the payment of "whatever excess 
of duties or charges may be assessed or as- 
certained and found to be due upon the final 
liquidation." The amount claimed was so 
assessed and found to be due. The defend- 
ant, however, asserts that it was not legally 
assessed and found. As before stated, Lhe 
statute has referred this question to the sec- 
retary of the treasury, by whom it must be 
passed upon before it can reach the court. 
The entire subject is submitted to him, in 
the first instance. This appeal cannot be 
neglected, and the courts applied to for relief. 
In its absence, as we have seen, the de- 
cision of the collector is final. Rankin v. 
Hog, 4 How. [45 TJ. S.] 335; Tappan v. TJ. S. 
[Case No. 13,749]; Bartell v. Kane, 16 How. 
[57 U. S.] 273,— and other cases cited by the 
defendant's counsel, are not applicable to 
the facts here involved. The second point 
was not understood to be pressed on the 
argument. The notice proved was all that 



the condition of the bond required. The rule 
for judgment in favor of the defendant, as 
also that for new trial, must be dismissed. 
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UNITED STATES v. SPALDING et al. 

[4 Cranch, C. C. 616.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1835. 

Conspiracy— Selling Free Negro. 

The court will not quash an indictment for 
a conspiracy to cheat by selling a free negro as 
a slave. 

Indictment for a conspiracy to cheat one 
Washington Roby by selling him a free negro 
as a slave for life. The first count charged 
that the defendants [Richard Spalding and 
Ellen Dwyer] conspired to cheat him by sell- 
ing to him a certain negro boy as a slave 
for life, (and as the property of the said 
Ellen,) whom they then and there offered 
to sell to the said Roby, and who was then 
and there a free boy; and who was not their 
property; they, the said Richard and Ellen, 
then and there well knowing that the said 
boy was free, and was not their property; 
and that in pursuance of and according to 
their said confederacy, they fraudulently 
attempted and offered to sell, to the said 
Roby, the said boy, as a slave for life, 
and as the property of the said Ellen, well 
knowing that the said boy was not a slave, 
and was not their property, to the great 
damage of the said Roby, and against the 
form of the statute, &c. The second count 
charged that the defendants conspired "to 
sell a free boy" under the false and fraudu- 
lent pretence that he was the slave of the 
said Ellen, and thereby falsely and dishon- 
estly to obtain money by cheating and de- 
frauding the person or persons to whom they 
might so sell the said boy; and in pursuance 
of the said conspiracy "did attempt and of- 
fer to sell the said boy as a slave and as the 
property of the said Ellen to divers persons, 
namely, to W. R., G. G. t and J. D.; the said 
defendants well knowing that the said boy 
was not a slave and was not the property 
of the said Ellen, to the great damage, &c. 
and against the form of the statute, &c. 

W. L. Brent, for defendants, moved the 
court to quash the indictment because the 
conspiracy charged was not to do an act 
indictable at common law; cheating by a 
simple false assertion not being indictable. 
He cited 2 Russ. Crimes, 293, 297, 697; 4 
Starkie, 403; and Chitty, 904. 

But THE COURT (THRUSTON, Circuit 
Judge, doubting,) refused to quash the in- 
dictment. 

The cause was afterwards tried, and thfr 
defendants were acquitted. 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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Case No. 16,365. 

UNITED STATES v. SPALDING. 

[2 Mason, 47?.] i 

Circuit Court, D. Rhode Island. June Term, 
1822. 

Action on Bond — Pleadisg — Profekt — Juris- 
diction at Law. 

1. If an obligee tear off the seal, or cancel a 
bond in consequence of fraud and imposiiion 
practiced by the obligor, he may declare on 
such mutilated bond as the deed of the party, 
and set forth the special facts in the prolVrt. 

[Cited in Cutts v. U. S., Case No. 3,522; U. 

S. v. Williams, Id. 16,724; Smith v. U. S., 

2 Wall. (69 U. S.) 232; Girard Ins. Co. v. 

Guerard, Case No. 5,461.] 
[Cited in brief in Draper v. Wood, 112 Mass. 

318; Bird v. Bird, 40 Me. 401; Brown v. 

Cousins, 51 Me. 302. Cited in Medlin v. 

Platte Co., 8 Mo. 239. Cited (Per Long, C. 

J.) in Ruby v. Talbott (N. M.) 21 Pac. 77.] 

2. A court of law has concurrent jurisdiction 
with a court of equity, to sustain a suit to en- 
force such a bond. 

3. Where a profert is made of a bond, and 
the declaration goes on to state the condition, 
and to assign a breach, it is not necessary to 
make a separate profert of the condition, for 
the whole bond is already before the court. 

4. The condition of a bond among other 
things, was, that the party should pioduce the 
certificates and other proofs required by law, 
of the landing of the merchandise at some for- 
eign port, &c, within two years, &c; luld, that 
a breach, negativing in the terms of the condi- 
tion the production of such certificates and oth- 
er proofs, was good. 

Debt on five obligations, executed by Joseph 
Hubbard as principal, and the defendant [Ed- 
ward Spalding] as surety, for certain sums of 
money, set forth in the declaration. The first 
count alleged that the defendant "on the 7th 
of August, 1819, at Bristol, by his certain 
writing obligatory, sealed with his seal, and 
which said writing obligatory the plaintiffs 
produce to the court here, in a mutilated state, 
and cannot otherwise produce the same, by 
reason that a part of the condition there un- 
derwritten, and the signature and seal of the 
said Spalding, have been torn from the same 
and destroyed by the collector of the port of 
said Bristol, occasioned by the production to 
him of a false and fraudulent certificate, then 
supposed by him to be true, purporting that 
the merchandise specified in the said condition 
had been delivered at a port or place without 
the limits of the United States at the island 
of St. Thomas, acknowledging himself to be 
field and firmly bound to the United States, 
in the sum of $207.18, to be paid to the said 
United States on demand; which said writing 
obligatory is subject to a certain condition, 
there underwritten, whereby, after reciting to 
the effect following, to wit, that whereas the 
following merchandise had been duly import- 
ed into the United States, by S. Cabot and 
J. & T. H. Perkins, in the ship Essex Junior, 
Hinman, master, from Calcutta, into the dis- 
trict of New York, the 3d of July, 1819, two 

i [Reported by William P. Mason, Esq.] 



bales of India cotton, which said merchandise 
had been reshipped by Joseph Hubbard, in 
order to export the same in the schooner Cin 
tra, of Porto Praya, Juan Dupony, master, 
then in the port of Bristol, and bound for 
Cape de Verds, the condition of the said 
obligation, therefore, was such, that if the 
aforesaid recited merchandise, or any part 
thereof, should not be relanded in any port 
or place within the limits of the United States; 
and if the certificates and other proofs re 
quired by law of the delivery of the same at 
the aforesaid Cape de Verds, or at any other 
port or place without the limits of the United 
States, should be produced at the office of the 
collector of the said port of Bristol within two 
years from the date thereof, then the said 
obligation shall be null and void, but other- 
wise to remain in full force and virtue. And 
the said United States in fact say, that the 
certificates and other proofs required by law 
of the delivery of said merchandise at the 
aforesaid Cape de Verds, or at any other port 
or place without the limits of the United 
States, as aforesaid, have not been produced 
at the office of the collector of the said port 
of Bristol, within two years from the date of 
the said writing obligatory, to wit, at said 
Bristol; whereby an action hath accrued," &c. 
&c. in common form. There were four other 
counts on other bonds, to the same purport, 
and with the same averments; and a sixth 
count for §1500, money had and received to 
the use of the United States. 

To this declaration, after oyer of the bonds, 
there was a demurrer assigning as special 
causes. 1. That the pretended writings oblig- 
atory given on oyer had no seals affixed. 2. 
That the plaintiffs had set forth a pretended 
condition to each of the writings obligatory, 
without making any profert of such condi- 
tions. 3, That the plaintiffs have not set 
forth by whom such certificate was signed, 
nor in what particular the same was false 
and fraudulent. 4 That the declaration con- 
tains allegations improper and impertinent, 
and too defective and imperfect to enable the 
defendant to traverse or take issue thereon. 
5. That the declaration is defective and insuf- 
ficient, and wants form and substance. The 
plaintiffs joined in demurrer. 

Mr. Pitman, U. S. Dist Arty. 
Mr. Searle, for defendant. 

STORY, Circuit Justice. It has been in- 
timated at the bar, that the demurrer by mis- 
take extends to the sixth count, and therefore 
I pass over all observations as to that count, 
for it is clear that so far the demurrer can- 
not be sustained. And before proceeding to 
the principal point in controversy, it may be 
well to dispose of some other objections spread 
upon the record, as causes of special demurrer. 
One of these is, that there is no profert of 
the condition of the writing obligatory, al- 
though it is set forth in the declaration. To 
this it is a sufficient answer, that when a 
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profert is made of any such instrument, the 
whole is before the court, and it is unneces- 
sary to mate a separate profert of the condi- 
tion. If the defendant wishes oyer of the 
whole instrument, he may pray it; but oyer 
of the obligatory part is not oyer of the condi- 
tion; each must be prayed for, if each is 
wanted. Another objection is to the want of 
particularity in the statement of the certif- 
icate, and in what respects it is false and 
fraudulent. It appears to me, that it would 
have been more correct to have stated, gener- 
ally, that the mutilation of the instrument 
was occasioned by fraud and imposition prac- 
tised upon the collector of Bristol, leaving the 
special facts to be made out in evidence. 
And it may be, that the averment is not suffi- 
ciently pointed and exact in its present terms, 
at least in not stating the party, by whom 
the false certificate was produced. But this 
is the less necessary to be considered, because, 
if upon the merits of the more general ques- 
tion, the United States are entitled to relief, 
the court would not find any difficulty in 
granting leave to amend. The question there- 
fore, to whieh .the opinion of the court will 
address itself, is, whether any suit can be 
maintained at law upon an instrument mu- 
tilated like the present, where that mutilation 
has been produced by fraud and imposition, 
practised upon a public officer in the dis- 
charge of a public duty by a party bound by 
the instrument. 

The bonds given in the present case are the 
customary bonds required by law (Act March 
2, 1799, c. 128, § 75 [1 Story's Laws, 636; 
1 Stat. 680, c. 22], et seq., and particularly 
section SI) to be given upon the exportation 
of merchandise, entitled to drawback, in or- 
der to enable the party to obtain the com- 
mon debenture. Certain proofs are required 
to be produced to the collector of the port 
of the fact of relanding the merchandise 
in a foreign country, upon the production 
of which the bonds may be cancelled. 
The law, of course, supposes the cer- 
tificates and proofs to be genuine, and not 
fraudulent, and upon this presumption, and 
this only, authorises a cancellation of the 
bonds. If the cancellation be by mistake or 
fraud, the collector is acting beyond the au- 
thority confided to him by law, and his act 
cannot bind the government. But I should 
be sorry, that it should be supposed, that 
there is any principle applicable to this case, 
which would not equally apply to suits be- 
tween private citizens. Nothing is more clear 
than that deeds procured by fraud are void, 
and may be set aside on non est factum 
pleaded, upon due proof of the fraud (Thomp- 
son v. Rock, 4 Maule & S. 338; Skip v. Huey, 
3 Atk. 91, 93; Com. Dig. "Fait," B, 2; Shep. 
Touch. 60); and grants of the government are 
not, in this respect, distinguishable from those 
of individuals (Com. Dig. "Grant," G, 8, 9). It 
would seem to follow as a natural conclusion 
from this doctrine, that deeds cancelled by 
fraud and imposition are to be considered as 



still existing and in full force. If a deed be 
avoided by fraud in its concoction, it would 
seem almost absurd to say, that after its legal 
execution it should be destroyed by fraud 
practised upon the obligee. 

The old cases proceeded upon a very nar- 
row ground. It seems to have been held, 
that a material alteration of a deed by a 
stranger, without the privity of either obligor 
or obligee, avoided the deed; and by parity 
of reasoning the destruction or tearing off 
the seal either by a stranger or by accident. 
Pigot's Case, 11 Coke, 27; 1 Rolle, 39; 1 
Rolle, Abr. "Fait," X, 1-3; Perk. §§ 135, 136; 
and cases cited in Cutts v. U. S. [Case No. 
3,522]; Com. Dig. "Fait," F, 2; Mathewson's 
Case, 5 Coke, 23; Dyer, 59, and note 12; 
Shep. Touch. 67. A doctrine so repugnant 
to common sense and justice, which inflicts 
on an innocent party all the losses occasion- 
ed by mistake, by accident, by the wrongful 
acts of third persons, or by the providenee of i 
Heaven, ought to have the unequivocal sup- 
port of unbroken authority, before a court of 
law is bound to surrender its judgment to 
what deserves no better name than a tech- 
nical quibble. It appears to me to be shaken 
to its very foundation in modern times; and 
every case, which upholds a remedy at law, 
where the deed is lost by time and accident 
is decisive against it. The case of Read v. 
Brookman, 3 Term R. 151 (and see Bolton 
v. Bishop of Carlisle, 2 H. Bl. 259), is direct- 
ly in point, and is reasoned out by Lord Ken- 
yon with vast force and ability, upon princi- 
ples of eternal justice. Mr. Justice Buller, 
in Master v. Miller, 4 Term R. 320, 339 (and 
see Waugh v. Bussell, 5 Taunt. 707; Totty 
v. Nesbitt; and Matison v. Atkinson, cited in 
3 Term R. 153, note c; Henfree v. Bromley, 
6 East, 309), said, and he is a great author- 
ity, "It is not universally true, that a deed is 
destroyed by an alteration, or by the tearing 
off the seal. In Palmer, 403, a deed whieh 
had erasures in it, and from which the seal 
was torn, was held good, it appearing, that 
the seal was torn off by a little boy. So in 
any case, where the seal is torn off by acci- 
dent, after plea pleaded, as appears by 
the cases quoted by the plaintiff's counsel. 
And in these days I think, even if the seal 
were torn off before the action brought, there 
would be no difficulty in framing a declara- 
tion, which would obviate every doubt upon 
that point by stating the truth of the case. 
The difficulty, whieh arose in the old eases, 
depended very much on the technical forms 
of pleading, applicable to deeds alone. The 
plaintiff made a profert of the deed under 
seal, which he still must do, unless he can 
allege a sufficient ground for excusing it. 
TVTien that is done, the deed or the profert 
must agree with that stated in the declara- 
tion, or the plaintiff fails. But the profert 
of a deed without a seal will not support an 
allegation of a deed with a seal." There is 
so much sound sense and legal propriety in 
this doctrine, that one is persuasively urged 
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to adopt it, and it stands supported by the 
authority of other eases. But however this 
may be, it is clear that a divulsion of the seal 
by the obligor himself, or by his connivance, 
without the assent of the obligee, does not 
avoid the deed. Totty v. Nesbitt, 3 Term R. 
153, note c; Shep. Touch. 67. And it has 
been so decided by this eourt. Cutts v. 
U. S. [supra]. And I have no hesitation in 
declaring, that if the seal is torn off with the 
assent of the obligee, either by mistake, or 
by fraud and imposition practised by the 
obligor, it may still be declared on as a deed, 
making the proper averment of the facts up- 
on the profert, and the party will be entitled 
to a recovery. The case of Matison v. Atkin- 
son, cited in a note in 3 Term R. 153, fully 
supports this doctrine; and if it were of the 
first impression, I should not hesitate to 
adopt it. Dealing with this case, therefore, 
as I am bound to do according to the admit- 
ted facts, I must take it to be a case, where 
the obligors to the bonds have procured the 
destruction of the seals by the obligee, not 
merely by a mistake of the facts, but by 
gross fraud and imposition. See, also, Per- 
rott v. Perrott, 14 East, 423. We may read- 
ily see, how this doctrine stands in equity, 
from what fell from Lord Hardwicke in 
Skip v. Huey, 3 Atk. 91, 93, whose language 
meets the present case in its material fea- 
tures. "There are many cases,", says his 
lordship, "where equity will set up debts ex- 
tinguished at law against a surety, as well 
as against a principal; as where a bond is 
burnt or cancelled by accident or mistake, 
and much stronger, if a principal procure 
the bond to be delivered up by fraud, in such 
a case the court would certainly set it up, 
because he shall not avail himself of the 
fraud of any of the debtors." Now it ap- 
pears to me clear, that the doctrine is the 
same at law as in equity in this respect, 
whenever, from the nature of its proceed- 
ings, a court of law can administer relief. 

And this leads me, to what has been the 
principal objection urged at the bar, viz. that 
the proper remedy in this case is in equity, 
and not at law. That effectual relief might 
be administered, in a case like the present, 
in equity cannot be doubted (1 Ves. 387, 392, 
393. See Atkins v. Farr, 2 Eq. Cas. Abr. 247, 
1 Atk. 287, pi. 155; Anon., 2 Atk. 61; Ex parte 
Greenway, 6 Ves. 812); and it is as certain, 
that until a comparatively recent period it 
was supposed that the remedy was exclusive- 
ly in equity. Such was certainly the suppo- 
sition of Lord Hardwicke, as appears in 
Whitfield v. Fausset, 1 Madd. Ch. Prac. 22, 
23 [1 Ves. Sr. 387]; East India Co. v. Don- 
ald, 9 Ves. 275; and something of the same 
lurking doubt of the jurisdiction at law yet 
lingers in the court of chancery. Ex parte 
Greenway, 6 Ves. 812; East India Co. v. 



Boddam, 9 Ves. 464. But whatever difficul- 
ties there may have been in the original 
question, it is now so firmly established, that 
a remedy exists at law on a bond lost by 
time and accident, and by parity of reason- 
ing, on a bond destroyed or cancelled by 
fraud, that it is too late to disturb it. It 
must be admitted, that the jurisdiction in 
equity is in general more salutary and less 
liable to abuse; but the reasoning, that en- 
deavours to establish a concurrent jurisdic- 
tion at law, is extremely cogent, and im- 
pressive. Read v. Brookman, 3 Term R. 
151. I content myself therefore with hold- 
ing the law on this subject, as I find it, not 
meaning to doubt, that it would have been 
equally competent for this court to have sus- 
tained a suit for relief on the equity side of 
its jurisdiction. 

A suggestion has been thown out at the 
bar of the insufficiency of the breach assign- 
ed in the declaration. But it appears to me, 
that this objection is unfounded, for the 
breach is a direct negative in the very words 
of the condition. It is certainly good, ac- 
cording to the current of authorities. Hey- 
ford v. Reve, Yel. 40; Com. Dig. "Pleader," 
C, 45; Procter v. Burdet, 3 Lev. 170; Lee v. 
Johnson, 1 Lutw. p. 115, pi. 32G-329. Leave 
is given to the plaintiff to amend, and to the 
defendant to withdraw his demurrer, as it is 
now too broad. 
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UNITED STATES v. The SPEDDEN. 
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Case Wo. 16,366. 

"UNITED STATES v. SPEEDEN. 

[1 Cranch, C. C. 535.] i 

Circuit Court, District of Columbia. June 
Term, 1809. 

GrAMIXG. 

The game called "Equality," is a "dev'ce" 
prohibited by Act Md. 1797, c. 110. The words 
"or other device," are not so loose and vague 
as to be rejected. 

Indictment [against Robert Speeden] for 
keeping a gambling-device called "Equality," 
under the Maryland law of 1797, c. 110. 

Mr. Law, for defendant, prayed the court 
to instruct the jury, that the defendant 
was not liable for the penalty under the 
act. The words "or other device," being too 
loose and vague, are to be rejected. 

But THE COURT refused; it not being 
a capital case, and the intention of the law 
being very clear and plain. 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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Case No. 16,367. 

UNITED STATES v. SPENCER et al. 

[2 McLean, 265.] i 

Circuit Court, D. Jndiana. Nov., X840. 

Official, Bonds— Receiver of Public Money— 

•LlAIilLlTY OF SURETIES. 

[The sureties on the bond of a receiver of 
public moneys are only liable for money- which 
came into his hands during his term of office, 
and a declaration for money received on the day 
after the expiration of his term is bad on demur- 
rer.] 

At law. 

Mr. Pettit, U. S. Dist. Atty. 
Messrs. Cooper, Butler, and O. H. Smith, 
for defendants. 

HOLMAN, District Judge. Declaration, 
on a receivers' bond, against the principal and 
his sureties. Breach assigned: That Spencer 
was appointed receiver of public moneys, for 
the term of four years, commencing on the 
1st of January, 1835, and ending the 31st 
of December, 1839; and that divers large 
sums of money, arising from the sale of 
lands, came into, and were in, his possession, 
during his continuance in office — to wit: on 
the first day of January, 1840— which he failed 
and refused to pay, &c. General demurrer, 
by the sureties. The breach is insufficient, as 
respects the sureties. They are bound for the 
payment of all sums of money that come 
into the receiver's hands during his term 
of office, and no longer; and, as his office ex- 
pired on the 31st of December, 1839, they 
are not bound for moneys that came into his 
hands on the 1st day of January, 1840, the 
day after his term of office expired. If the 
day alledged is material, and I am inclined to 
think it is, it can not be rejected as surplus- 
age, and, therefore, the declaration is in- 
sufficient. 

Plaintiff had leave to amend, and the cause 
was continued. [See Case No. 16,368.] 



Case No. 16,368. 

UNITED STATES v. SPENCER et al. 

[2 McLean, 405.] i 

Circuit Court, D. Indiana. May Term, 1841. 

Actions ox Bonds — Pleading and Practice — 
Receiver's Bond — Liability of Sureties. 

1. Nil debet, when pleaded to a declaration 
on a penal bond, where breaches are assigned, 
will not be set aside, on motion, but must be 
demurred to. 

2. Where a plea sets up no new matter of de- 
fence it may be set aside on motion. 

3. The sureties, in a receiver's bond, can only 
be made liable for moneys received by the re- 
ceiver subsequently to the date of the bond. 
And if the bond bears date some months after 
the official term of the receiver commenced, the 
declaration is defective, if it do not show the 
receipt of the money after the date of the bond, 

i [Reported by Hon. John McLean, Circuit 
Justice.] 

27FED.OAS. — 81 



and before the expiration of the official term 
of the receiver. 

4. A demurrer, filed by the plaintiff, to a 
plea of defendant, will test the goodness of the 
declaration. 

[For a decision on demurrer to the declara- 
tion, see Case No. 16,367.] 

Mr. Petitt, U. S. Dist. Atty. 
Fletcher & Butler, for defendants. 

OPINION OF THE COURT. This action 
is brought on a bond, in the penalty of $200,- 
000, given by Spencer as receiver of public 
moneys, and his sureties. The declaration 
states- that Spencer was appointed receiver of 
public moneys the 1st January, 1S35, for the 
term of four years, ending the 31st December, 
1839; and that divers large sums of money, 
arising from the sale of lands, came into and 
were in his possession during his term in 
office, &c, which he failed to pay over, &c. 
In the first count the defalcation is alleged to 
be the sum of thirty three thousand three- 
hundred thirty nine dollars and sixty eight 
cents; and in the second, forty thousand dol- 
lars. The bond bears date some three or four 
months subsequently to the date of the ap- 
pointment, and the condition is that the said 
Spencer shall faithfully execute and discharge 
the duties of his office, then the obligation to 
be void, &c. The time of appointment is stat- 
ed in the bond. 

The defendant filed the following pleas: (1) 
The plea of nil debet. (2) That Spencer, has 
well and truly discharged the duties of re- 
ceiver. (3) That he has paid over the sum 
of §33,339.65, the defalcation alleged in the 
first count of the declaration. (4) That de- 
fendants have paid over to the government 
§40,000, the defalcation alleged in the second 
count. (5) That defendants have paid over to 
the government the debt in the declaration 
mentioned,' to wit, $200,000. 

The district attorney moved the court to set 
aside the first, second and fifth pleas. The 
plea of nil debet has been abolished in Eng- 
land (Reg. Gen. Hil. Term, 4 Wm. IV.), but 
it remains in this country subject to the same 
rules by which it was formerly regulated in 
England. • And Mr. Chitty says, in his Plead- 
ing (volume 1 [Ed. 1837] 552), "that where the 
plea, though informal, goes to the substance 
of the action, on nil debet to debt on bond, 
the plaintiff should demur and not sign judg- 
ment; and, in general, where the defendants 
tile an improper plea, the safer course is to 
demur or move the court to set it aside." And 
again, in page 518. "when the deed is the 
foundation of the action, although extrinsic 
facts are mixed with it, the defendant, if he 
deny his execution of the deed set forth in the 
declaration, should plead non est factum, and 
nil debet is not a sufficient plea. 1 Saund. 3S, 
note 3; Id. 187a, note 2. But in debt for a 
penalty on articles of agreement, or on a bail 
bond, or on a bond setting out the condition 
and breach, if nil debet be pleaded the plain- 
tiff ought to demur." The motion to set aside 
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this plea is, therefore, overruled. If the 
plaintiff wish to raise the question whether 
it is a proper plea in this ease he must raise 
it by demurrer. 

The court, also, overrule the motion as to 
the second plea but they sustain is as to the 
fifth. The fifth plea sets up that the defend- 
ants have paid the debt in the declaration nam- 
ed, to wit, the sum of two hundred thousand dol- 
lars. Now the third and fourth pleas allege 
the payment of the defalcations averred in the 
first and second counts, and either of these 
pleas, especially the latter, if sustained, is a 
full discharge from the bond. Why then can 
it be necessary, or even proper, to add the 
fifth plea, as to the payment of the penalty? 
The breaches are specially assigned in the 
declaration, and the plaintiffs, in the recovery 
of damages, are limited to the breaches as- 
signed. They cannot go beyond them. If the 
action were brought for the penalty, the fifth 
plea would undoubtedly be proper, as it con- 
tains a full answer to such a demand. But 
the plaintiffs go for the amount of the defal- 
cations and nothing more; and as the third 
and fourth picas contain full answers to these, 
and no other or different effect can be given 
to the defence set up in the fifth plea, we 
think it may be set aside. It sets up no new 
matter of defence, and it unnecessarily, there- 
fore, encumbers the record. 

The plaintiffs having filed a demurrer to the 
first plea, the defendants' counsel ask the at- 
tention of the court to the form and substance 
of the declaration. The breaches are the non- 
payment, by Spencer, of certain sums of mon- 
ey received by him during his official term, 
and it appears the bond was not executed un- 
til some months after the commencement of 
his official term. And it is insisted that the 
sureties are not responsible for any moneys 
received by Spencer before the date of the 
bond. That the sureties are only liable for 
moneys received by the receiver subsequent- 
ly to the date of the bond, and before the ex- 
piration of- his term, is clear; and it is equally 
clear that this liability must be shown, by 
proper averments, in the declaration. In this 
respect, the declaration is fatally defective. 
It does not show that the sureties are bound to 
pay any part of the defalcations charged. U. 
S. v, Boyd, 15 Pet [40 U. S.] 206. 

On motion leave is given to amend the dec- 
laration. The demurrer is sustained to the 
plea of nil debet. 



Case lSTo. 16,369. 

UNITED STATES v. SPERRY et al. 

[10 Int. Rev. Rec. 205.] 

District Court, E. D. Missouri. 1869. 

Violation of Ixtehxal Revexue Laws — REMOV- 
ing wnisket without payment of tax 
— Jurisdiction of Court. 

[Upon an indictment for removing whiskey 
from a distillery in Pekin, Illinois, and sending 
it to St. Louis, under a false inspector's brand, 
and without paying the tax, defendant contend- 



ed that the whiskey was taken from Illinois to 
St Louis by government officials after seizing 
it, and that the district court for the Eastern 
district of Missouri therefore had no jurisdiction 
of the offence. Held, that if the whiskey was 
not taken from the possession of the railroad 
company by which it was shipped, before it ar- 
rived in St. Louis, the court had jurisdiction.] 

• 

H. T. Sperry was a distiller, and B. S. 
Prettyman a dealer in whiskey, and an at- 
torney at Pekin, 111. The government charged 
that the two defendants conspired together; 
that Prettyman furnished the money to run 
the distillery; that they manufactured 3 times 
as much as they reported and sent barrels 
with duplicate serial numbers, to Ohicago 
and St. Louis. On the 19th of October, 
1867, a lot of 150 barrels were seized at the 
depot of the Chicago R. R. Company, St. 
Louis, and a suit for their forfeiture was 
commenced on the ground that they had 
false inspector's brands upon them, and that 
they had been removed without the tax hav- 
ing been paid. The jury before which the 
suit was tried found that 102 of the barrels 
were fraudulent. Afterwards this criminal 
action was commenced against Sperry and 
Prettyman. 

One of the principal points in the present 
case was in relation to the jurisdiction of the 
court, the defenee contending that they did 
not bring the whiskey into this state, and 
that it was brought from Illinois to Missouri 
by the government, and that therefore this 
court had no jurisdiction. 

On the opening of the court General Noble, 
U. S. Dist Atty., proceeded to address the 
jury on behalf of the government In the 
course of his address he said it was a remark- 
able fact that the defendants commenced 
business at the same time, and when no one 
could go into the business, pay taxes and 
make money, because the markets were flood- 
ed with whiskey, which was being sold below 
the tax. He reviewed at length the evidence 
which had been adduced and stated that the 
defendants manufactured two hundred bar- 
rels of whiskey, upon which the tax was 
paid. He charged that Prettyman entered 
in his book another lot with duplicate num- 
bers as if bought of "John Jones," and that 
this whiskey was sent to Chicago. Another 
lot, fraudulent, was sent to St. Louis and 
found at McCartney's, Derby & Day's, and 
Hoffheimer's, and another lot was the one 
of 150 barrels seized by the government on 
the 19th of October, 1867. Prettyman's book 
showed that he purchased of Sperry 8,565 
57-100 gallons of whiskey while there was an- 
other entry of a purchase from "John Jones" 
of exactly the same quantity. This was the 
total of the last three lots bought of the for- 
mer. Duplicates of 50 of the 150 barrels 
seized at St. Louis were found at Chicago 
on the 18th of September, 1867, and he ridi- 
culed what the defence had undertaken to 
show— that they had brought these from Chi- 
cago to St Louis, because at that time they 
were shipping 1,500 barrels to that market 
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He said that Prettyman sent to Chicago in 
three months whiskey which, if the tax had 
been paid, would have amounted to $140,000. 
The defence contended that because they did 
not come across the river with the whiskey 
they were not guilty in this district, but 
Hunicke & West, their commission mer- 
chants, paid the cost of its being brought 
over. The prosecution had been conducted in 
the fairest manner, and the government had 
been stabbed in the back at every step. 
Barrel heads used in the last trial had been 
stolen from his office, the brands on the bar- 
rels in court altered. Prettyman's book 
which had been used for three days in the 
trial, had disappeared, and the court decid- 
ing that it was in the custody of the court, 
Prettyman pulled it out of his pocket and it 
was thrown on the table. Was there nothing 
clandestine in that? After presenting the 
facts brought out by the prosecution in an 
able and lucid manner, the district attorney 
closed by making an earnest appeal for the 
vindication of law. 

Col. Broadhead, for defendants, asked the 
court to give the following instructions to the 
jury: (1) That to complete the offence charged 
in any one count of the indictment, it must" 
appear from the evidence, to the satisfaction 
of the jury, that the spirits manufactured by 
Sperry, or some portion of it, was brought 
into the state of Missouri by one or the 
other of the defendants, or by some one 
under their direction or authority. (2) No 
facts communicated to the jury in refer- 
ence to the case on trial, otherwise than by 
the sworn testimony of witnesses, or by ex- 
hibits or papers produced before the jury 
under the direction and in the presence of 
the court, can be permitted to influence the 
minds of the jury in making up their ver- 
dict (3) To constitute a conspiracy it must 
appear that there was some agreement or 
understanding between the parties to commit 
the offence charged in the indictment. But 
this agreement or understanding must be 
proved either by direct evidence, or circum- 
stances tending to show that such agreement 
or understanding existed. The offence, how- 
ever, under the first count of the indictment, 
is not complete without the proof of the 
overt act, and that either the conspiracy was 
formed, or the first overt act charged must 
appear to have been committed, in Missouri. 

TREAT, District Judge, gave his instruc- 
tions to the jury. With reference to the ques- . 
tion of jurisdiction, he said that if the whis- 
key was not taken from the possession of 
the railroad company before it was brought 
into this city, the court had jurisdiction of the 
offence. He stated the matters the jury had 
to inquire into, and instructed them on the 
several counts of the indictment, making no 
comments on the testimony. 

The jury retired, and, after deliberating 
about three hours, brought in a verdict of 
guilty against Prettyman on the second 
count, removing whiskey into this district 



without the tax on the same having been 
paid, and not guilty on the first and third 
counts of the indictment. They found Sperry 
not guilty on all the counts, and he was ac- 
quitted. 



Case No. 16,370. 

UNITED STATES v. SQUAUGH. 

[1 Cranch, C. C. 174.] i 

Circuit Court District of Columbia. July 
Term, 1804. 

Intoxicating Liquors — Illegal Sales. 

Selling less than a pint, under a license to 
sell not less than a pint, is selling without 
license. 

Indictment [against William Squaugh] for 
selling less than a pint of whiskey. 

The defendant produced a license to retail' 
not less than a pint 

Not permitted to be given in evidence. 
Fined §16 under the act of 1784, c. 37, § 4, 
and not GOO pounds tobacco under the act 
of 1780, c. 24, § 11— it being a retailing with- 
out a license. 



Case No. 16,371. 

UNITED STATES v. The STADACONA. 

[28 Leg. Int. 333; i 14 Int. Rev. Rec. 147; 4 
Am. Law T. Rep. U. S. Cts. 213; 1 Leg. 
Gaz. Rep. 282; 8 Phila. 155; 3 Leg. Gaz. 
317; 6 Am. Law Rev. 386.] 

Circuit Court E. D. Pennsylvania. Oct 2, 
1871. 

Shipping — Concealment of Goods— Act of 
Marp.h 2, 1799. 

Goods were brought on board a foreign ves- 
sel and concealed ':>y the steward. Held, that 
the master was not liable under the act of 
March 2, 1799, for not entering them on the 
manifest 

[Appeal from the district court of the Unit- 
ed States for the Eastern district of Penn- 
sylvania.] 

In admiralty. 

Aubrey H. Smith, for United States. 
Henry R. Edmunds and Henry Flanders, 
for respondents. 

McKENNAN, Circuit Judge. By the twen- 
ty-third section of the act of congress of 
March 2, 1799 (1 Stat 644); all masters of 
vessels, owned in whole or in part in the 
United States, carrying goods from a for- 
eign port into the United States, are required 
to have a manifest or manifests of their car- 
go; and, by the twenty-fourth section of the 
same act, a forfeiture equal to the value of 
the goods not included in the manifests, is 
imposed, "and all such merchandise, not in- 
eluded in the manifest, belonging or con- 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

i [Reprinted from 28 Leg. Int. 333, by permis- 
sion.] 
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signed to the master, mate, officers or crew 
of such ship or vessel, shall be forfeited." 
These provisions are applied also to foreign 
vessels by the twenty-fifth section of the act 
of July IS, 1SG6 [14 Stat. 184], and, by the 
eighth section, the vessel may be holden for 
the penalty thus imposed. 

The object of these laws is to protect the 
public revenue. Hence it is required of the 
chief officer of the vessel, that he shall keep 
a manifest of his whole cargo in the form pre- 
scribed, to facilitate and assure the collec- 
tion of the duties imposed upon it; and 
the observance of this requirement is en- 
forced by a penalty. It is the act or neglect 
of the master for which the penalty is im- 
posed; for while the goods not on the mani- 
fest, belonging or consigned to any of the of- 
ficers or crew, are forfeited, the master alone 
is condemned to the payment of a sum in 
money equal to the value of such goods. 
The personal forfeiture is the prescribed 
punishment of his personal delinquency. 
The unexplained finding of goods on board, 
not embraced in the manifest, is sufficient 
primary evidence of his liability to the pen- 
alty, but, by the express enactment of the 
proviso to the twenty-fourth section above 
referred to, this may be averted by proof, 
that no part of the cargo had been unship- 
ped, except as reported by the master, and 
that the manifest had been lost or mislaid, 
without fraud or collusion, or that they were 
defaced by accident or incorrect by mistake. 

The motive of the omission is thus made 
the ultimate test of culpability. It is, there- 
fore, a superficial, as well as harsh, inter- 
pretation, which applies to the proofs of the 
master's faultlessness a standard of literal 
conformity to the mode of exculpation, 
which the act indicates, but does not pre- 
scribe exclusively, as effectual. If the ap- 
parent offence is expurgated, the spirit and 
object of the law are effectually subserved. 
An omission then to perform the duty im- 
posed upon the master, which proof of an 
honest mistake or an unavoidable accident 
will excuse, will be condemned also by proof, 
which, in like manner, relieves him from all 
suspicion of corrupt or conscious wrong. 

The respondent here is the master of the 
ship Stadacona, of Londonderry, Ireland. 
The night before she sailed from her home 
port, while the officers of the vessel were on 
shore, the steward carried on board nineteen 
bundles of silk, and concealed them in a 
space between the bread locker and the 
stairs leading from the cabin to the upper 
deck. This space was boarded up and cov- 
ered with tin. In reference to it, the master, 
in his deposition, says: "This place had nev- 
er been opened to my knowledge. I never 
imagined it could be opened, and never paid 
any attention to it." "When the vessel was 
searched by the custom house officers at 
Philadelphia, this place was discovered and 
broken open, and the silks were found se- 
creted therein. 



There is no contention' as to this state of 
facts, or as to the fair inference from them, 
that the shipment and concealment of the 
goods were the act of the steward alone, 
without the participation or knowledge of 
the master. It is not to be gainsayed, under 
such circumstances, that the master could 
not make an entry of the concealed goods 
on the manifest, and that his inability to 
make it did not result from any fault of his. 
No personal delinquency is imputable to him. 
While the smuggled goods then were prop- 
erly condemned and forfeited, they are not 
to be treated as any part of the cargo, with- 
in the meaning of the act of congress, for 
the non-entry of which upon the manifest a 
penalty is imposed upon the master. He 
cannot be subjected to a personal forfeiture, 
when he has not done, or omitted to do, any- 
thing inconsistent with an honest purpose to 
dischax'ge his duty. The district court right- 
ly so adjudged, and its decree is affirmed. 



Case No. 16,372. 

UNITED STATES v. STAFFORD et al. 
[2 Paine, 525.] i 
Circuit Court, N. D. New York.z 
Action on Bond— Pleading — Variance. 

Where, in an action of debt on a bond, the 
defendant was described in the bond and dec- 
laration, as "principal paymaster of the militia 
of the state of New York, which have been, or 
may be ordered into the service of the state of 
New York," and the evidence was an account 
against him as paymaster-general of the New 
York militia; it was held, that the court could 
not, as matter of law, decide that these different 
descriptions applied to the same officer, and 
that, therefore, the variance was fatal. 

Error to the district court of the United 
States for the Northern district of New 
York. 

This was an action on a bond. The bond 
was dated 1st September, 1813. The decla- 
ration was in debt, with the condition of the 
bond set out, which recited that by general 
orders of the commander-in-chief of the state 
of New York, certain militia of the state of 
New York had been organized and ordered 
into the service of the United States; and that 
Samuel Edmonds had been duly assigned 
and appointed principal paymaster of all the 
militia of said state which had been or might 
be ordered into the service of the United 
States, and with a condition that if the said 
Edmonds shall keep and render just and 
true accounts and vouchers of all his re- 
ceipts and expenditures in said office, and 
account for, and deliver and pay over to 
some proper officer or department of the 
United States, all moneys and public prop- 
erty of the United States which may be in 
his custody, possession or control; and shall, 
in all things, honestly, faithfully and truly 

i [Reported by Elijah Paine, Jr.. Esq.] 
2 [No date given. 2 Paine includes cases de- 
cided between 1827 and 1840.] 
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demean himself in tlie said office of principal 
paymaster, then the obligation to be void. 
The breaches were, substantially, that after 
the date of the said bond, the said Edmonds, 
as principal paymaster as aforesaid, received 
of the United States divers large sums of 
money, viz., $50,000, which he, as such pay- 
master, was bound to pay over to the militia 
of the state of New York which had been or- 
dered into the service of the United States, 
which he neglected and refused to do. The 
seventh and last breach set out a final set- 
tlement of the accounts of Edmonds as such 
paymaster, and a balance of §20,000 found 
due from him as such paymaster, which he 
was required to account for, and also to ac- 
count for the whole $50,000 advanced to 
him; and tha>t he neglected and refused so 
to do. 

To this declaration the defendant pleaded: 
(1) That the bond was not the deed of him, 
Stafford, and issue. (2) That it was not the 
deed of Edmonds & Worth, and issue. (3) 
That the state of New York was a mem- 
ber of the United States, and that by the 
constitution of the state of New York, a 
council of appointment was constituted, 
and all military officers required to be 
appointed by such council; and that Ed- 
monds was not so appointed— nor was he 
commissioned by the governor— nor did he 
hold any such office; and concluded with 
a verification. (4) That at the time of exe- 
cuting said bond, there was not accord- 
ing to the constitution and laws of the 
United States, or of the state of New 
York, any such office as in the condition of 
the bond was expressed or meant and in- 
tended, and prayed Judgment if plaintiff: 
ought to have and maintain their action. 
(5) That at the time of executing such bond, 
there was not any person authorized or em- 
powered, under the constitution of the Unit- 
ed States, to accept the delivery of said bond. 
And so the said Stafford says that the said 
bond is not his deed; and puts himself on 
the country. (6) That at the time of execut- 
ing said bond, there was not any authority 
of law, either of the United States or of the 
state of New York, under and according to 
which the said bond could be taken; and 
concluding with a verification. (7) That at 
the time the bond was executed, there was 
not any authority of law, either of the Unit- 
ed States or of the state of New York, un- 
der or according to which the said bond was 
or could be taken. And so the said Stafford 
says the bond is not his deed; and puts him- 
self on the country. To the third plea the 
plaintiffs reply, that the said Edmonds did, 
a.t the date of the bond, hold such office as 
in the said bond and condition is meant and 
intended; and issue to the country. As 
to the fourth plea, the United States say, 
that at the time of executing said bond there 
was such an office as in and by the condition 
of said bond is expressed or meant and in- 
tended; and issue to the country. As to the 



fifth plea, the United States say, that at the 
time of executing said bond there was au- 
thority of law under and according to which 
the aforesaid bond was taken; and issue to 
the country. As to the sixth plea, the Unit- 
ed States say, that at the time of executing 
said bond there was a person authorized and 
empowered by, and under the laws and con- 
stitution of the United States, to accept the 
delivery of the aforesaid bond on account of 
the United States; and issue to the country. 
As to the seventh plea, the United States 
say, that at the time of the sealing and de- 
livery of said bond there was authority., of 
law under and according to which the afore- 
said bond was taken and made; and issue 
to the country. Thereupon, the third plea 
tendered three distinct matters of fact: (1) 
That Edmonds was not appointed by the 
council of appointment of the state of New 
York. (2) That he was not commissioned , 
by the governor of the state as principal 
paymaster. (3) That he did not hold any 
such office as by the said bond or the con- 
dition was meant and intended. The repli- 
cation only took issue on the third fact al- 
leged in the plea, viz.: that at the time of 
executing said bond the said Edmonds did 
hold such office as in the said bond and 
condition was meant and intended. Un- 
der the fourth plea issue was taken, as a 
matter of fact, whether under the laws of 
the United States, or of the state of New 
York, there was any such office as in the 
condition of the bond is expressed or meant 
and intended. This was clearly a question 
of law, whether there was any such office. 
It would be matter of fact whether such 
office was filled by any person. Under the 
fifth plea issue was taken, as matter of 
fact, whether there was authority of law 
under and according to which the bond was 
taken. Here was, also, an issue joined 
upon a question of law, and to be tried as 
matter of fact. Under the sixth plea the 
issue was, whether at the time the bond 
was executed, there was any person author- 
ized under the laws and constitution of 
the United States, to accept the delivery 
of the said bond on account of the United 
States. This was a question of law, but 
issue was taken upon it as matter of fact. 
The seventh plea alleged that there was 
no authority of law, either of the United 
States or state of New York, under which 
the bond was or could be taken. The repli- 
cation to this plea took issue upon the al- 
legation, whether there was authority of 
law to take such bond. 

Upon the trial, the plaintiffs offered in 
evidence a transcript from the treasury de- 
partment, which was objected to on two 
grounds: (1) That it purported to be a 
statement of an account between the Unit- 
ed States and Samuel Edmonds, paymaster 
general and not principal paymaster, as 
described in the bond. (2) Because it did 
not contain the items of the account. 
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The defendants' counsel, under the shape 
of a motion for a nonsuit, made the follow- 
ing objections: (1) That the evidence pro- 
duced did not support the breaches. (2) 
That it did not correspond with the bill of 
particulars delivered in the cause. (3) That 
the sureties were only liable for money re- 
ceived by Edmonds by virtue of the office 
of principal paymaster; and that there was 
no such office created or known in the law, 
and that the sureties, therefore, incurred no 
liability. These objections were overruled. 
A bill of particulars was introduced on the 
part of the defendant, which purported to 
be a statement of moneys received by Sam- 
uel Edmonds, as principal paymaster, and 
stating from whom received, and when re- 
ceived. The defendants then called Archi- 
bald Campbell, deputy secretary of state, 
and who swore that he had examined the 
minutes of the council of appointment, and 
found no entry of the appointment of Sam- 
uel Edmonds to the office of principal pay- 
master or paymaster-general. The counsel 
for the defendant then offered, in evidence, 
a letter from Peter Wagner, purporting to 
be an official letter, dated 26th April, 1825, 
addressed to Jacob Lansing, Esq., relative 
to the settlement of this account, and stat- 
ing certain sums of money advanced to 
Edmonds by Charles B. Tallmadge, late as- 
sistant district paymaster, after 31st De- 
cember, 1816. This was objected to and 
rejected by the court The counsel for the 
defendant prayed the court to allow and 
admit the matter so produced and given in 
evidence, on his part, to be conclusive, and 
to entitle him to a verdict; and that he 
should so instruct the jury, as to all or any 
one of the issues, as the proof would war- 
rant. 

The judge charged the jury, that the bond 
had been duly proved; that the transcripts 
from the treasury were admissible in evi- 
dence, although open to objections as to 
their sufficiency; that the bond admitted 
the appointment of Edmonds to the office 
or employment therein described; that the 
transcripts were not inadmissible, because 
they described Edmonds as paymaster-gen- 
eral, and stated balances only, and submit- 
ted it to the jury to decide whether the de- 
scriptions paymaster-general and principal 
paymaster were to be understood as mean- 
ing the same thing; that the variance be- 
tween the bill of particulars and the ac- 
counts was not to be regarded by the jury; 
that, as to the issues joined on the special 
pleas, the questions involved in them were 
partly questions of law, and partly ques- 
tions of fact; that, as to the questions of 
law, he had expressed his opinion in favor 
of the plaintiffs, and, so far as they in- 
volved questions of fact, the jury would be 
warranted, by the recitals in the bond, in 
finding against the defendant 

The jury found for the plaintiffs, and as- 
sessed the damages at §3,821.94. 



THOMPSON, Circuit Justice. This case 
comes before the court on a writ of error to 
the Northern district of this state. A bill of 
exceptions was taken at the trial, and the ar- 
gument here has been brought under consid- 
erations growing out of the pleadings, as well 
as the exceptions at the trial. The pleadings 
are extremely loose and inaccurate, and seem 
to have been more calculated to entangle the 
case in the net of form, than to have it tried 
upon its merits; and it would have been a dis- 
creet exercise of the powers of the court below 
to have corrected this by ordering a repleader. 
That, however, is beyond the reach of this 
court in the present stage of the cause; and I 
shall only notice the objections arising upon 
the bill of exceptions. The action is in debt 
on a bond, bearing date the 1st September, 
1813, in the penalty of $20,000, with a condi- 
tion reciting, that by general orders of the 
commander-in-chief of the state of New York, 
certain militia of the state of New York had 
been organized and ordered into the service 
of the United States; and that Samuel Ed- 
monds had been duly assigned and appointed 
principal paymaster of all the militia of said 
state which had been or might be ordered in- 
to the service of the United States, condition- 
ed that if the said Edmonds shall keep and 
render just and true accounts and vouchers 
of all his receipts and expenditures in said 
office, and account for, and deliver and pay 
over to some proper officer or department of 
the United States, all moneys and public 
property of the United States which may be 
in his custody, possession or control, and shall 
in all things honestly, faithfully and truly 
demean himself in the said office of principal 
paymaster, then the obligation to be void. 
Upon the trial, the plaintiffs produce in evi- 
dence a transcript from the treasury depart- 
ment, duly authenticated, stating the bal- 
ance only of account between the United 
States and Samuel Edmonds, late paymas- 
ter-general of the New York militia. 

Two objections were taken to the admis- 
sion of this evidence: (1) That it did not 
purport to be an account against Samuel 
Edmonds, in his character or capacity as 
charged in the bond, and alleged in the 
declaration. (2) That it stated only the bal- 
ance, and did not state the items. Although 
the exception, .with respect to the form in 
which the account was presented, may be a 
mistake as to the capacity in which Ed- 
monds stands charged at the treasury, and 
which probably might be explained, under 
proper averments in the declaration; yet, 
as the case stood upon the pleadings and 
evidence before the court, the transcripts 
did not correspond with the allegations in 
the declaration. In the bond and declara- 
tion, Edmonds is described as principal pay- 
master of the militia of the state of New 
York, which have been or may be ordered 
into the service of the state of New York; 
and the evidence was an account against 
him as paymaster-general of the New York 
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militia. The court could not, as matter of 
law, decide that these different descriptions 
applied to the same officer. In the account, 
he is not only described as paymaster-gen- 
eral, instead of principal paymaster, but he 
is called paymaster-general of the New 
York militia, which may include all the 
militia of New York; whereas, the bond is 
as principal paymaster of the militia of 
New York, which has been or may be order- 
ed into the service of the United States. 
The latter capacity is more limited than the 
former; and it is in the more limited ca- 
pacity that the sureties have bound them- 
selves; and they have a right to confine 
their responsibility to their undertaking by 
their bond. Both Edmonds and his sureties 
may be estopped, by their bond, from deny- 
ing that he acted in the character of princi- 
pal paymaster of the militia of the state of 
New York, ordered into the service of the 
United States, and might be held account- 
able for money paid over to him, and to be 
disbursed in that character; but it must be 
shown that money was advanced to him in 
that character, in order to make his sureties 
responsible. The suggestion that there may 
be some mistake in the statement of the ac- 
count from the treasury, is founded upon the 
circumstance that in the bill of particulars 
furnished under the order of the district 
judge, it purports to be a statement of 
moneys received by Samuel Edmonds, prin- 
cipal paymaster, corresponding with his 
character, as described in the bond; but the 
court cannot judicially know that Edmonds 
did not undertake to discharge duties also, 
under the character of paymaster-general of 
the militia of New York, and moneys re- 
ceived by him as such would not be covered 
by the bond. This supersedes the necessity 
of examining the other objections arising 
upon the bill of exceptions. 

The judgment must be reversed without 
costs, and a venire de novo awarded, return- 
able in this eourt 

NOTE. In an action on a bond for the pay- 
ment of a sum of money by instalments, it is 
not necessary to assign breaches in the decla- 
ration according to the requirement of the stat- 
ute. Spaulding v. Millard, 17. Wend. 331. In 
declaring on a justice's judgment, rendered in 
this state, it is sufficient, besides stating the 
amount of the judgment, the time and place of 
its rendition, and the name of the magistrate, 
to allege that the judgment was rendered in a 
justice's eourt in a county of this state, in an 
action of which justices of the peace have civil 
jurisdiction. Stiles v. Stewart, 12 Wend. 473. 
In declaring on a justice's judgment of a sister 
state, the statute giving jurisdiction to the jus- 
tice must he pleaded. Sheldon v. Hopkins, 7 
Wend. 435. In a suit on a bond given by a 
deputy sheriff for the faithful performance of 
the duties of his office, the plaintiff must assign 
breaches, and cannot, without such assignment, 
take a verdict for even nominal damages. Bar- 
nard v. Darling, 11 Wend. 30. Where, in an 
action of debt, two several sums are demanded 
as due and owing in two separate counts, the 
declaration should, in the commencement, de- 
mand the aggregate amount, the first count 
should describe the sum demanded in it as par- 
cel, &c, and the second count the sum demand- 
ed in it as the residue, &c. People v. Van Eps, 



4 Wend. 387. The assignee of a lease, who en- 
ters upon and occupies the demised premises, is 
liable for the rent in like manner with the as- 
signor. In declaring against him, he may be 
described as .assignee in general terms; and the 
manner in which the assignment was made need 
not be set forth. But the assignee cannot be 
made answerable, by the action of debt, for the 
rent of any part of the premises demised, ex- 
cept that which has been possessed and enjoyed 
by himself; and the rent in such cases may be 
apportioned, the action being founded on the 
privity of estate merely, and not on the privity 
of contract. Norton v. Vultee, 1 Hall, 384. The 
plaintiffs demised certain premises, for a term 
of years, to one F. L. Vultee. The lessee, a 
short time before the expiration of the term, 
died, and the defendant (his widow) took our 
letters of administration upon his estate, and 
continued in possession of a part of the prem- 
ises until the lease expired. An action of debt 
being brought against her for all the rent which 
was in arrear at the time of the expiration of 
the lease, it was held, that she was only liable 
in this action for the rent of such parts of the 
premises as had been occupied by her after her 
husband's death, id. By the second section of 
the act (1 Rev. Laws, 222),, any person, losing 
at any game any sum above twenty-five dollars, 
and p'aying the same, may, at any time within 
three months, recover it back of the winner by 
an action of debt, founded on the act As the 
remedy afforded to the loser is provided by stat- 
ute, in pursuing that remedy the forms and 
limitations prescribed must be observed; and a 
general action of assumpsit will not lie. Id. 
Though the legal effects of altering, by consent 
of parties, the time limited to do an act, e. g. 
to make an award, in the condition of a bond, 
leaving the original date to stand, is to destroy 
the bond as a pre-existing one, and to give it 
effect only from the time of the alteration; yet 
the bond may be declared on as bearing its 
original date, with or without an averment that 
it was delivered afterwards. Tompkins v. Cor- 
win, 9 Cow. 255. A bond for performing an 
award was dated the 19th of September, 1825, 
and conditioned that the award should be made, 
«&c., on or before the 31st of December then 
next; and afterward the parties extended the 
time for the award twice by erasure and inter- 
lineations: and the last time to the 19th of Jan- 
uary, 1826. Held, that the plaintiff might ei- 
ther declare on the bond simply, as both dated 
and made on the 19th of September, or as dated 
that day and made afterward. Id. Where the 
merits of the case are affected by the time 
when a deed becomes valid, the time of delivery 
should be stated and shown; for the delivery 
gives it effect as a deed; otherwise, where time 
is immaterial. Id. A contract may be set forth 
in pleading according to its legal effect, though 
this vary from the precise words. Id. A deed 
executed on a particular day may, in general, 
be pleaded as made on any other day. Id. 
The supreme court have often held that, in 
pleading time, the words "next," or "then next," 
may be considered as referring to the day of 
the month, and not to the month itself. Id. 
Precedent of a declaration in debt on a judg- 
ment in a justice's court. Smith v. Mumford, 
9 Cow. 26. It is sufficient to say the party re- 
covered so much (a sum within the justice's ju- 
risdiction) for such a cause, (being a matter 
within his jurisdiction,) without setting forth 
any of the previous proceedings. Id. The dec- 
laration on a justice's judgment averred a re- 
covery for a debt, and also ninety-three cents 
for the party's damages, as well by reason of 
detaining the debts as for his costs, &c. Proof 
of §50 debt, and ninety-three cents costs. Held,' 
no variance. Id. The term used in the decla- 
ration imported costs only. Id. Form of dec- 
laration in debt against the sheriff for suffering 
an escape from execution, on a surrogate's de- 
cree for distribution. Dakin v. Hudson, 6 Cow. 
221. Such a declaration must aver that the 
surrogate's court, which made the decree, grant- 
ed the administration. Id. For, otherwise it 
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has no jurisdiction to decree distribution. Id. 
In a declaration against the sheriff, for suffer- 
ing an escape from execution, it is not good 
cause of demurrer- that the judgment appears 
to be against A. and his wife, and the execu- 
tion against A. only; nor that the execution ap- 
pears to have been endorsed with a direction to 
receive interest, when no interest runs on the 
judgment; nor that the judgment and execu- 
tion appear to be in favor of D. and others, 
without saying what others. Id. Any or all 
of these defects in the proceedings are no ex- 
cuse to the sheriff who suffers the escape. Id. 
Such a declaration must describe the record and 
proceedings correctly; and if, when produced 
on the trial, they do not correspond, the objec- 
tion may then be made on the ground of vari- 
ance. Id. Such a declaration set out, in the 
first count, a surrogate's decree, execution to 
the sheriff, and a voluntary escape. The sec- 
ond count set out a similar decree, execution, 
&c, and an involuntary escape. In setting out 
the decree, this second count said a certain oth- 
er judgment or decree, but then dropped tie 
word "other," and referred to the judgment, 
&c, by the word "said." It set forth the exe- 
cution as issued on the last-mentioned judg- 
ment, &c, but afterward referred to this execu- 
tion by the word "said." On general demurrer 
to the whole declaration, held well, and that 
there was no repugnancy between the two 
counts. Id. In declaring on a bond, condition- 
ed to pay a judgment in three months, or sur- 
render the body of the defendant in execution, 
at the suit of the plaintiff, in thirty days there- 
after, the taking out execution by the plaintiff 
within the thirty davs is a condition precedent, 
and must be shown in the declaration. Whit- 
ney v. Spencer, 4 Cow. 39. In a declaration 
upon a bond, conditioned to pay the taxable 
costs of a suit, licet scepius requisitus is good 
on general demurrer. Bacon v. Wilber, 1 Cow. 
117. It is not necessary for the plaintiff, in de- 
claring the debt on a recognizance of bail, to 
allege that a fi. fa. had been issued against the 
principal previous to the return of the ca. sa. 
Gillespie v. White, 16 Johns. 117. A declara- 
tion on a bond conditioned for the performance 
of covenants, commencing in debt, after setting 
forth the condition, and assigning breaches, and 
concluding in covenant, and demanding dam- 
ages, is good, it seems, on special demurrer. 
Gale v. O'Brian, 13 Johns. 189. It is certainly 
good on general demurrer. Id. Same case, 12 
Johns. 216. A breach of the condition of a bond 
"to free the land from all legal incumbrances, ei- 
ther by deed or mortgage, now in existence, and 
binding on the premises by the 20th of Febru- 
ary," is not well assigned by following and neg- 
ativing the words of the condition, as such as- 
signment does not necessarily amount to a 
breach, and the plaintiff ought to have shown 
some existing incumbrance on the 20th of Feb- 
ruary, or at the commencement of the suit. 
Julliand v. Burgott, 11 Johns. 6. If, in a dec- 
laration on a bond conditioned to pay several 
sums of money, at several days, the plaintiff 
assigns two several breaches for the non-pay- 
ment of two several sums, it will be bad" on 
special demurrer, for duplicity. Taft v. Brews- 
ter, 9 Johns. 334. 
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UNITED STATES v. STAHL. 

[1 Woolw. 192; i McCahon, 206; 1 Kan. 606.] 

Circuit Court, D. Kansas. May Term, 1868. 

Federal Jurisdiction in Kansas — Establish- 
ment of Fort ox Government Land— With- 
drawal of Jurisdiction from State. 

1. The United States, when it admitted Kan- 
sas into the Union, although retaining the title 

i [Reported by James M. Woolworth, Esq., 
and here reprinted by permission.] 



to the land which it then owned within the state, 
(parted with the jurisdiction over it, so far as 
the general purposes of government are concern- 
ed, with certain reservations and exceptions. 
[Cited in Marion v. State, 16 Neb. 358, 20 N. 
W. 293; County of Cherry v. Thacher, 32 
Neb. 353. 49 N. W. 352; State v. Doxtater, 
47 Wis. 294, 2 N. W. 449.] 

2. These reservations and exceptions were 
(1) Lands of Indian tribes having treaties with 
the United States, which exempt them from 
state jurisdiction. (2) The right to tax lands of 
the United States, and of Indians. 

3. Forts of the United States might have 
been, but were not excepted. 

4. In respect of jurisdiction within forts, 
Kansas is on the same footing as the original 
states. Her consent is necessary to the exer- 
cise by the United States of jurisdiction within 
them. 

[Cited in Ex parte Hebard, Case No. 6,312: 

Langford v. Monteith, 102 U. S. 146.] 
[Cited in State v. McKenney, 18 Nev. 182, 2 

5. Whether the constitution requires the con- 
sent of the state in which it is located, as a 
condition precedent to the establishment and 
use as a fort of a place already belonging to 
the United States, may be doubted. 

6. In order to withdraw from a state a ju- 
risdiction which it has once exercised, and con- 
fer it on the general government, the consent 
of the former is a pre-requisite. This is the ma- 
terial point aimed at in the constitution. 

[Cited in U. S. v. Sa-coo-da-cot, Case No. 16,- 

7. Fort Harker was, in 1863, established as 
a military post on government land in Kan- 
sas, and the United States has always retained 
the fee. In 1861, Kansas was admitted into 
the Union on an equal footing with the original 
states, with boundaries which included the 
lands on which the fort was established. Held. 
that the fort is not within the jurisdiction of the " 
federal courts, to punish the crime of murder 
committed therein. 

[Cited in Nebraska v. Pollock, Case No. 10,- 

[Cited in Burgess v. Territory, 8 Mont. 57, 19 
Pac. 562.] 

This was a demurrer to a plea to the juris- 
diction of the court 

MILLER, Circuit Justice. In this case the 
defendant is indicted for murder, alleged in 
the bill to have been committed in the district 
of Kansas, at a place under the sole and ex- 
clusive jurisdiction of the United States of 
America; to wit. at Fort Harker, on land 
occupied by the United States for a mili- 
tary post, and purposes connected therewith. 
To this indictment, the defendant pleads to 
the jurisdiction of the court, alleging that 
Fort Harker was first established as a mili- 
tary post in the year 1863, under the au- 
thority of the war department; that no pur- 
chase of the land on which it was established 
had ever been made by the government of 
the United States with the assent of the 
state of Kansas; and that the consent of that 
state had never been given in any other mode 
to the exercise by the federal government of 
an exclusive jurisdiction over the land in- 
cluded within the post. To this plea there is 
a demurrer, which we are now to decide. 
The state of Kansas was admitted into the 
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Union by an act of congress, approved Jan- 
uary 29, 1861 (12 Stat. 126), which declared 
that she was thereby placed on an "equal 
[i footing with the original states in all re- 
spects." This act, after describing the boun- 
daries of the new state, excepts from its 
jurisdiction any territory which, by treaty 
with Indian tribes, is not, without the con- 
sent of such tribe, to be included within the 
territorial limits or jurisdiction of any state 
•or territory, and declares that it shall not 
be included within said state. In the case 
-of U. S. v. Ward [Case No. 16,639], decided 
at the May term, A. D. 1863, this court held 
that the jurisdiction of the state over the 
•crime of murder was exclusive of .that of 
the federal government, although the of- 
fence was committed on soil to which the 
Indian title had not been extinguished, un- 
less it was soil occupied by one of the tribes 
which had treaties with the United States 
of the character above described. We held 
that the state had no jurisdiction in such ter- 
ritory, because it was no part of the state. It 
is not claimed that Fort Harker is included 
-within territory of the character last mention- 
ed. Here it is insisted that because the fee 
of the soil was in the United States when the 
\ fort was established, and because the federal 
government continued in the use and occupa- 
* tion of such soil as a fort, therefore the right 
to exercise jurisdiction in case of murder com- 
mitted there vests in the United States. 

It needs no argument to show that the ju- 
risdiction of the crime of murder, or of any 
other offence, committed within the limits of 
her territory, must belong to the state of Kan- 
sas, except in some special cases, which, by 
a positive rule of law, are constituted excep- 
tions to the general principle. In this case 
the exception is claimed to rest on that pro- 
vision of the federal constitution which em- 
powers congress "to exercise exclusive legis- 
lation in all cases whatsoever over such dis- 
trict (not exceeding ten miles square) as may, 
by session of particular states and the accept- 
ance of congress, become the seat of govem- 
j ment of the United States, and to exercise 
like authority over all places purchased, by 
' the consent of the legislature of the state in 
-which the same shall be, for the erection of 
forts, magazines, arsenals, dockyards, and oth- 
er needful buildings." 

It is very obvious that the situs of Fort 
Harker does not come within the literal sense 
of this provision; for it was not purchased by 
the United States at all, and no consent was 
ever given by the state legislature to its use 
as a fort. As the United States was already 
the owner of the land before the establish- 
ment of the fort upon it, and before Kansas 
was organized into a territory or admitted as 
a state, it was impossible to comply with 
these literal terms of the constitution, so 
far as the purchase was concerned. But as 
no purchase could be made, so none was 
necessary. The only object of a purchase, 
namely, "the acquisition of a title, was already 
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accomplished. The government of the Unit- 
ed States, when it admitted Kansas into the 
Union upon the same footing as the original 
states, retained the legal title to all the lands 
which it then owned in the state of Kansas. 
So far as general purposes of government 
were concerned, however, with certain res- 
ervations and exceptions, it parted with ju- 
risdiction over it. 

The first exception reserved the lands of 
Indian tribes which had treaties exempting 
them from state jurisdiction; the second, the 
power to tax the lands of the United States 
and of the Indians. It was competent to the 
federal government, and it would have been 
appropriate at that time, to have also except- 
ed out of this grant of jurisdiction, places for 
forts, arsenals, &c, if such had been the policy 
of congress. But it was not done. So far as i 
the consent of Kansas to the exercise of this f 
exclusive jurisdiction by congress is concern- 1 
ed, that state stands on the same, footing as 
the original thirteen. 

The question then is, when congress pur- 
chases the fee simple of a portion of territory 
included within one of the original states, for 
the purpose of erecting a fort thereon, what 
kind of consent is necessary to be obtained 
from the state legislature in order to vest ju- 
risdiction in the federal government? It is 
not material now to inquire whether the Unit- 
ed States could erect and occupy a fort with- 
out the consent of the legislature- The lan- 
guage is, that congress shall exercise exclusive 
legislation over all places purchased with that 
consent. But whether the constitution re- 
quires that consent as a condition precedent 
to the establishment and use of the place as a 
fort, may well be doubted. It does not seem 
probable that the framers of the constitution, 
who conferred on congress full powers of 
making war, raising armies, and suppressing 
insurrections, and also declared that the fed- 
eral government was established for the ex- 
press purpose of providing for the common 
defence, would have left its power of erect- 
ing forts, so important to the execution of 
that purpose, subject to the volition of state 
legislatures. However this may be, it is clear 
that in order to withdraw from a state a ju- 
risdiction which it had possessed and exercis- P 
ed, and confer it on the general government, ( 
the consent of the former was made a pre- 
requisite. This is the material point aimed at 
by the provision of the constitution. 

All the important uses of a fort, arsenal, or 
magazine could be secured without the exer- j 
cise of exclusive legislation within their walls; t 
and there was manifest propriety in requiring 
the assent of the state to the exercise of this 
important and delicate power, which of right 
belonged to the local authority, and which 
could be needed by or useful to the general 
government only in special cases. This ju- 
risdiction having been vested in the state of 
Kansas by the act admitting her into the [ 
Union, and never divested, it cannot now be- j 
long to the United States. The power provid- 
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ed for in the constitution is one of exclusive 
legislation. The act under which the defend- 
ant is indicted applies, in exact terms, to 
places only in which the United States is em- 
powered with exclusive legislation. More- 
over, the indictment describes the place as be- 
ing within the exclusive jurisdiction of the 
federal government. The question of concur- 
rent jurisdiction, therefore, does not, and can- 
not arise in this case. 

[These views find support in the following 
adjudged eases: People v. Godfrey, 17 Johns. 
225; Com. v. Clary, 8 Mass. 75; U. S. v. Be- 
reau, 3 Wheat [16 TJ. S.] 388; Clay v. State, 
4 Kan. 49; Dunn v. Games [Case No. 4,176]; 
Story, Const. §§ 1224-1227; 1 Kent, Comm. 
482.] 2 

The demurrer to the defendant's plea to ju- 
risdiction is overruled. 



Case No. 16,374. 

UNITED STATES v. STALY et al. 

[1 Woodb. & M. 338.] i 

Circuit Court, D. Rhode Island. June Term, 
1846. 

Seamen — Shipping Articles — Refusal to Serve 

—Revolt — Unseaworthiness of Vessel 

— Authority of Master. 

1. Shipping articles, signed by seamen, to a 
port A. and a market, are definite enough to be 
binding. 

2. If the vessel has not cleared, but is lying 
at anchor in a navigable stream, where the tide 
ebbs and flows, the seamen on board are bound 
to obedience: and this court, probably, has ju- 
risdiction over a revolt there, and will exercise 
it, if no evidence be offered as to the limits of the 
jurisdiction of the state, and any exception on 
this account is apparently waived. Whether 
the vessel be seaworthy or not, is a fact to be 
settled by the jury. But if she was not in truth 
seaworthy, and the seamen, on going on board 
and examining her, objected to serving on that 
account, it must be considered a refusal to en- 
ter upon the discharge of their contract, and not 
a violation of duty after their service has com- 
menced under it. 

3. In such case the remedy against them, if 
any, is a civil one for not beginning to serve 
under the articles, and not a criminal one for 
breaches of duty, after having entered upon 
duty. 

4. If subsequent to the shipment and com- 
mencement of service, the vessel is believed not 
to be seaworthy, the seamen cannot refuse obe- 
dience, but may ask a survey if in port, and if 
not, but within sight of land, request the master 
to return and have the survey. 

[Cited in U. S. v. Nye, Case No. 15,906.] 

5. Should he then conduct himself unreason- 
ably, or in any way treat them with unneces- 
sary severity, their remedy is at law after their 
return, and not a resort to violence, unless in 
danger of the actual loss of life, and then at 
their peril as the result may turn out. 

This was an indictment in several counts, 
[against Ephraim Staly and others,] for a re- 
volt on board the barque John Brown, in 
Providence river, on the 23d of May, 1846. 

2 [From 1 Kan. 606.] 

i [Reported by Charles L. Woodbury, Esq., 
and George Minot, Esq.] 



The respondents pleaded not guilty. It ap- 
peared in evidence, that the defendants and 
four others shipped on a voyage to Apalachi- 
cola, or elsewhere, for a market, and were 
taken on board the barque the evening pre- 
vious to the transaction complained of. The 
vessel lay at anchor in the stream, and in 
the morning, on unfurling the sails, the main- 
sail was asserted by the men to be in such 
a dilapidated condition, and some of the rig- 
ging so much out of order, that they objected 
to going to sea in the vessel, as not seaworthy, 
and made offers to rescind their contract, and 
pay back the advance which they had re- 
ceived in money. The officers denied that 
she was unseaworthy, and undertook to en- 
force duties under the contract, which led to 
the collision and resistance complained of. 
Some objections were made to the form of 
the contract, and it was further insisted in 
their behalf, if the vessel was in fact not in 
a suitable condition for the voyage contem- 
plated, the men were not bound to serve in 
her at all. 

W. Burgess, U. S. Dist. Atty. 
Mr. Rivers, for defendants. 

WOODBURY. Circuit Justice, charged the 
jury, that the contract, though in form to a 
port designated, or elsewhere for a market, 
was definite enough and binding. If as cer- 
tain as a policy of insurance, which was 
sometimes in such a form, it was as certain 
as was necessary in respect to the service, 
wages and obedience of seam-en. The ves- 
sel had not yet cleared, and it is objected, 
that evidence of her clearance should be 
adduced from the collector's office, before the 
indictment can be sustained. But it strikes 
me, that being in a navigable stream, where 
the tide ebbs and flows, and nothing proved 
or shown as to the jurisdiction of the state 
over the place where she was at anchor, the 
indictment can be sustained, under the act 
of congress, as to offences of this kind in 
vessels, whether she had cleared or not. But 
I give only my first impressions, and shall 
see, if necessary hereafter, that the defend- 
ants have the benefit of any exceptions to 
this ruling, if erroneous. If obedience can be 
required in a vessel on the high seas, at a 
distance from the river, it should be in the 
river, or at anchor and before the clearance 
is obtained as well as after, or all order will 
be frustrated, and the due navigation and 
safety of the vessel rendered impossible. U. 
S. v. Hamilton [Case No. 15,291]; U. S. v. 
Stevens [Id. 16,394]. If there be any thing 
in the objection, it applies to the jurisdiction 
of this court to try the offence, when com- 
mitted within the stream and port, and not on 
the high seas, rather than to the offence itself 
not having being committed at all. Under 
the act of congress of 1835 [4 Stat. 775], if the 
place where a revolt happened was clearly 
within the jurisdiction of a state, it might be 
doubtful whether this act reaches it, though 
that of A. D. 1790 [1 Stat. 112] has been con- 



[27 Fed. Cas. page 1291] 

strued to do it, some different terms being 
used there. Undoubtedly congress can, if it 
pleases, punish such offence in vessels, under 
its power to regulate commerce, though in 
places not on the high seas, or not within 
mere admiralty jurisdiction. But as the facts 
here are not sufficiently full to raise the ques- 
tion under the present act of congress, I 
shall, for the present, give no opinion on it, 
but consider it for the present waived, and 
the power to try this offence conceded to this 
court. See TJ. S. v. New Bedford Bridge 
[Case No. 15,867]. 

In respect to the question of the vessel 
being seaworthy or not, that is one of fact, 
to be settled by the jury. But I give it to 
them in charge, that if the seamen, as soon 
as they could examine the vessel and her 
sails after coming on board, and decide on 
her seaworthiness, did so, and then reason- 
ably objected to enter on their contract, they 
were not punishable as criminals for refusing 
merely to begin to serve at all under their 
contract. Because it was the duty of the 
owners to have the ship seaworthy, and if 
she was not, they could not legally exact the 
proceeding to a fulfilment of the shipping ar- 
ticles by the men. It would then become a 
mere controversy as to the obligation to be- 
gin their service, and not to complete it 
faithfully after begun, with full knowledge 
of the real condition of the vessel. It would 
be a case for civil redress for damages for not 
entering on the contract, if the vessel was 
seaworthy. On the contrary, if the seamen 
had enjoyed full opportunities to examine the 
condition of the vessel, and had then begun 
their service, under their contract, they were 
bound to go on and yield obedience to all law- 
ful commands; and if they became satisfied 
afterwards, that the vessel was not sea- 
worthy, they should ask a survey, if in port, 
and if out of it, but not out of sight of land, 
should ask the mates to unite with them in 
obtaining it, under the provisions of the act 
of congress. They would still be bound to 
obey orders, and would not be justified for 
conduct otherwise mutinous, unless perhaps 
in immediate peril of life, and so found as a 
fact by a jury, after the crew come on shore, 
and are arraigned for disobedience. The duty 
of the seamen, after they have once entered 
fully on their service under their contract, is 
obedience; that of the officers is protection, 
and lenity, and kindness, so far as consistent 
with the preservation of order, and the safety 
of property and life. Officers are presumed 
to have superior intelligence and skill, and 
must be held answerable for the use of them; 
and in case of unseaworthiness, their lives 
are at risk as much as those of the seamen, 
and in real doubt they are as likely to wish 
a survey. Seamen are presumed to have 
bodily vigor, a knowledge of duty, and a 
willingness to obey orders. Let both classes 
conform to these presumptions, and the law 
will equally protect both. But let wanton 
cruelty appear in the officers, or a reckless 
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disregard of the rights of the seamen, and 
they are to be punished no less severely than 
the latter, when instead of patience and obe- 
dience, and a reliance on the laws of their 
country for redress, they take the sword of 
justice into their own hands, and act as ex- 
ecutioners of their own wills, as well as 
judges and parties. 

The jury not agreeing, the respondents were 
discharged on their own recognizances. 



Case No. 16,375. 

UNITED STATES v. STANGE. 



[6 Int. Rev. Rec. 5.] 
Circuit Court, E D. New York. 



1867. 



Violation of Ixteknal Revenue Laws— Lottery 
Ticket Dealers— Special Tax. 

[Defendant gave to customers, on payment of 
a small sum, combinations of numbers, specif y- 
ing them as being in the Delaware or Kentucky 
lotteries. He then entered the numbers in his 
policy book, and, if they came out in the draw- 
ings, paid to the customer the required amount 
of money. He gave no certificate or ticket to 
the customer, and the latter kept the numbers 
in any way he chose. Held, that defendant was 
a policy dealer, within the meaning of the stat- 
ute, and was subject to indictment for not pay- 
ing the special tax.] 

The defendant in this case was indicted for 
carrying on the business of dealing in lottery 
tickets without paying the special tax provid- 
ed by law. 

There was no question that he had not paid 
the special tax required by the internal reve- 
nue law [14 Stat. 116]. The question was 
whether he was a lottery ticket dealer within 
the words of that section of the law which 
provides that "every person, association, firm, 
or corporation who shall make, sell, or offer to 
sell lottery tickets, or fractional parts thereof, 
or any token, certificate, or device, represent- 
ing or. intending to represent a lottery ticket 
or any fractional part thereof, or any policy 
of numbers in any lottery * * * shall be 
deemed a lottery ticket dealer." 

It appeared that the defendant kept a to- 
bacco store on Pacific street, and that he also 
"sold policies," as it is called. A customer 
would come to him, and, paying him a small 
sum, would give him a combination pf num- 
bers specifying them as being in the Dela- 
ware or Kentucky lotteries. The defendant 
would enter them in his policy book, and, if 
they came out in the drawing of the lottery, 
he would pay various sums, according to the 
way they came out; but he gave the customer 
no certificate or ticket of any kind. He kept 
the numbers in his policy book and the cus- 
tomer kept them as he pleased. The question 
was whether this was making or selling any 
"policy of numbers." 

The judge charged the jury that, for the 
purposes of this trial, he should hold that it 
was, that if they had found that he had so 
sold policies of numbers, they must find him 
guilty. 
| The jury accordingly found him guilty. 



TJ. S. v. STANLEY (Case No. 16,376) 

His counsel made a motion for a new trial, 
on which the question of this construction of 
the law is to be more fully discussed. 

Mr. Tracy, U. S. Dist Atty. 

Mr. Whiting, for defendant. 



Case No. 16,376. 

UNITED STATES v. STANLEY. 

[6 McLean, 409.] i 

■Circuit Court, D. Indiana. May Term, 1855. 

Pekjuky— .Pre-emption of Public Lands— Con- 
flicting Claims. 

1. A false swearing to obtain a pre-emption 
right, is made perjury by statute. 

2. The person commencing an improvement 
has a right to continue, and any one who inter- 
venes may be considered a trespasser. 

[Approved in Atherton v. Fowler, 96 U. S, 
oiy.j 

3. But if a first occupant give way to a sec- 
ond, and the right of pre-emption is granted to 
the second, it is good against all the world ex- 
cept the first occupant. 

4. And if he abandon his right, the right can- 
not be questioned. 

5. Where perjury is charged on a written affi- 
davit, and it appears clearly from several wit- 
nesses that the affiant stated the facts truly, 
and was advised that they were substantially 
the same as stated in the writing, by a lawyer 
in whom the afiiant confided, and he yielded to 
such an influence in taking the oath, it is not 
perjury, the guilty motive being wanting. 

[Cited in TJ. S. v. Edwards, 43 Fed. 67.] 
[Cited in Lambert v. People, 76 N. Y. 226- 
Barnett v. State (Ala.) 7 South. 416.] 

[This was an indictment against Solomon 
Stanley for perjury.] 

The TJ. S. Dist. Atty., for plaintiff. 
Messrs. Walpole, for defendant. 

THE COURT (charging jury). This is an 
indictment for perjury, under the 13th sec- 
tion of the act of congress of the 4th Sep- 
tember, 1841 [5 Stat. 453], for swearing false- 
ly to establish a pre-emption right, which, 
by that act, is made perjury. The act of the 
3d of August, 1846 [9 Stat. 50], provides 
"that every actual settler, being the head of 
a family, or widow, or single man over the 
age of twenty-one years, who is now in pos- 
session; by actual residence as a house- 
keeper, of any tract of public land within 
the limits of the several cessions by the 
Miami Indians, in Indiana, which have not 
yet been proclaimed for sale by the president, 
or any such person who shall hereafter 
erect a dwelling house and become a house- 
keeper upon any such tract of land, shall be 
entitled to the same benefits and privileges 
with respect to said land, as were granted 
to settlers on other lands by the act approved 
22d June, 1S3S [5 Stat. 2ol], entitled 'An act 
to grant pre-emption rights/ and the several 
amendatory provisions of said act," &e. 
And in the 2d section of said act, it was pro- 
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vided "that in every case, the affidavit of 
the claimant under that act should be like 
unto that prescribed by the act of the 22d 
June, 1838, and the same shall be filed, and 
proof and payment made for the land 
claimed, at^any time before the day fixed by 
the president's proclamation for the public 
sale of said land." The written affidavit 
was read on which the perjury was assigned, 
and which was made and filed by the defend- 
ant, at the time of application to the register 
of the land office for the pre-emption. A 
pre-emptive right to a quarter section was 
claimed on the ground that John Stanley had 
built a dwelling house on the same, which 
he with his family occupied, within the 
above cession of the Miami Indians. This 
affidavit was made the 23d March, 1854. 

It appears from the testimony that a man 
by the name of Majors, and hands employed 
by him, entered upon the land in controversy, 
on the 13th March, 1854, cut logs for a 
cabin, and the next day it was built up to 
the roof. Finding the building in this con- 
dition, John Stanley, the brother of defend- 
ant, came to the cabin with his loaded wagon 
and entered into it, by cutting a door, and 
had it- covered with materials which had 
been prepared by Majors. When Majors re- 
turned to finish the house, he found the de- 
fendant in possession of it, who said that 
his brother had gone to the land office to 
enter the land, and he remained to protect 
the possession. Majors entered into the 
house and his trunk was handed in. His 
entry was resisted by defendant, and finding 
that he could not stay there, Majors took 
possession of another quarter section. The 
affidavit of defendant stated that "he knows 
from personal observation, that the said 
John Stanley did, on the 14th day of March, 
1854, enter into a dwelling house with his 
family, consisting of himself and wife and 
two children, which the said John Stanley 
previously caused to be erected on the above 
described quarter section of land, and that 
he, the said Stanley, continues to make said 
house his only home." After the affidavit 
was drawn up, the defendant stated that he 
did not feel free to swear to it And he 
then observed that when he first saw the 
house, it was a pen, there being no roof on 
it; that his brother cut out the door and 
covered the house on the 14th, but he did not 
say who built the pen. After the statement 
of the above facts, the defendant was in- 
duced to make the affidavit on the advice of 
a connection of his who was present, and 
who was a lawyer, believing that it con- 
tained the facts substantially as stated by 
him. Some nine or ten persons proved the 
good character of the defendant, and that his 
standing was as fair and unexceptionable, as 
any other person of his age in that part of 
the county where he lived. 

THE COURT, in their charge to the jury, 
said there could be no doubt that John Stan- 
ley was guilty of a trespass in entering 



[27 Fed. Cas. page 1293] 

into the partly built cabin, and that he could 
not have procured the pre-emptive right to 
the quarter section, had Majors claimed it, 
and had all the facts been represented to 
the register and receiver of the land office. 
Majors was entitled to the possession of the 
improvement, so far as it was made by him. 
But he relinquished bis right, as appears 
from the testimony, and settled upon an- 
other quarter in the neighborhood. This 
abandonment left John Stanley in possession 
of the improvement, and he made the house 
habitable by cutting out the door and putting 
a roof on it. 

But the inquiry for the jury is not as to 
this particular matter, but whether the de- 
fendant was guilty of wilful and corrupt 
perjury. It does not appear that he had 
any knowledge who had constructed the pen 
of the cabin, but he knew that his brother 
had cut out the door and put on the roof. 
And he objected to swearing to the written 
affidavit, it appears, until his friends, and 
especially the lawyer, who was a connection 
of his, advised him to swear to it, as it em- 
braced only the facts substantially as stated 
by him. If you believe, gentlemen, that he 
yielded to this influence in swearing to the 
paper, and that in his repeated relations he 
gave a true statement of the facts as they 
transpired, according to his knowledge of 
them, he is not guilty of perjury. To con- 
stitute perjury there must be a wilful and 
corrupt statement of a falsehood, material 
to the matter in hand. You are to determine 
the facts in the case, and judge of the guilt 
of the defendant He has shown an excel- 
lent character, and this, under the circum- 
stances, and indeed under all circumstances 
where the evidence of guilt is not clear, will 
receive due consideration by a jury. 

Verdict of not guilty. 
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UNITED STATES v. STAN WOOD. 
[See Case No. 15,130.] 



Case No. 16,378. 

UNITED STATES v. STARK et al. 

[15 Int. Rev. Rec. 48; 11 Am. Law Reg. (N. S.) 
37; 6 Am. Daw Rev. 573.] 

District Court, D. Georgia. Not. 27, 1871. 

Costoms Duties — Importations at Pokts Cox- 
trolled by Insurgents— Liability 
to Duties. 

[1. Neither the fact that a port of the United 
States is under the control of an insurgent 
body, such as the co-called Confederate States, 
nor the fact that the government of the United 
States had conceded belligerent rights to the 
insurgents, will operate to suspend the revenue 
laws so as to relieve goods there imported from 
the payment of duties to the United States. 
Distinguishing U. S. v. Hayward, Case No. 
15,330, and U. S. v. Rice, 4 Wheat. (17. U. S.) 
247.] 
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[2. Nor was any such effect produced by the 
president's proclamation of April 19, 1S61 (12 
Stat. 1258), declaring a blockade of certain 
ports in the rebellious states; and any car- 
goes which roaaaged to evade the blockade were 
still subject to the duties prescribed by law.] 

This action was brought to recover of 
defendants [William H. Stark and others} 
the sum of $959.04, the duties on two hun- 
dred and sixty-sis: hogsheads and forty-one 
barrels of molasses, valued at 83,996, im- 
ported by the defendants into the port of 
Savannah on the 7th day of May, 1861. 
The defendants pleaded the general issue, 
and payment of the duties. The case was 
submitted to the jury on the following 
agreed facts: The goods were imported into 
the port of Savannah by the defendants at 
the time named in the declaration, and the 
amount of duties was as stated in the 
declaration, and they had never been paid 
to the United States. John Boston, United 
States collector of customs at the port of 
Savannah, resigned his said office on the 
31st day of January, 1861, and he was 
collector of customs for the Confederate 
States at the port of Savannah at the time of 
the importation of the goods mentioned in 
the declaration. At that time the port of 
Savannah was in the paramount forcible 
military possession of the Confederate 
authorities, and by such paramount military 
authority the United States government, 
both civil and military, was excluded. The 
duties on said goods were paid to the col- 
lector of customs of the Confederate gov- 
ernment 

John D. Pope, U. S. Dist. Atty. 

Law, Lovell & Falligant, for defendants. 

Before WOODS, Circuit Judge, and ER- 
SKINE, District Judge. 

WOODS, Circuit Judge (charging jury). 
The facts in this ease are all agreed upon, 
so that there is nothing for you to do but 
to return a verdict as instructed by the 
court. By the act of congress of July 30, 
1846 (9 Stat 42), § 1, it is provided that 
there shall be levied, collected, and paid on 
goods, wares, and merchandise imported in- 
to the United States from a foreign country, 
the duties prescribed by the act. The 
United States is therefore entitled to re- 
cover in this action, unless the defendants 
present some valid reason why they should 
be relieved from the payment of the duties 
on the goods imported by them. 

Defendants insist that the agreed faets 
and public history, of which the court takes- 
judicial notice, shows such a state of affairs, 
that at the time of the importation they 
were under no obligation to pay duties to 
the United States. They say that the Con- 
federate States, being a belligerent power 
at war with the United States, and holding 
by military force territory captured from 
the United States, acquired a sovereignty 
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over such territory and during such occu- 
pancy. Allegiance within such territory 
was due to the Confederate States, and 
they only were entitled to receive duties 
on imports, and that in effect the port of 
Savannah was not a port of the United 
States but was a port of the Confederate 
States. In support of this view the cases 
of U. S. v. Hayward [Case No. 15,336], and 
U. S. v. Rice, 4 Wheat [17 TJ. SJ 247, are 
cited. Both these cases were actions for 
the recovery of duties on goods imported 
into Castine, during the war of 1812, with 
Great Britain, and after that place had 
been captured by and surrendered to the 
British forces. The circuit court of the' 
United States in the first case, and the su- 
preme court of the United States in the oth- 
er held that the goods imported were not 
liable to pay duties to the United States. 
The ground upon which these decisions were 
based is stated by the court in the case of 
U. S. v. Hayward in these words: "By 
the conquest and occupation of Castine, 
that territory passed under the allegiance 
and sovereignty of the enemy. The sov- 
ereignty of the United States over the ter- 
ritory was of course suspended, and the 
laws of the United States could no longer 
be rightfully enforced or be obligatory up- 
on the inhabitants who remained and sub- 
mitted to the conquerors. Castine, there- 
fore, could not strictly be deemed a port 
of the United States, for its sovereignty no 
longer extended over the place." So in U. 
S. v. Hice [supra], the supreme court of the 
United States says: "Under the circumstan- 
ces we are all of opinion that the claim 
for duties cannot be sustained. By the con- 
quest and military occupation, the enemy 
acquired that firm possession which enabled 
him to exercise the fullest rights of sov- 
ereignty over that place. The sovereignty 
of the United States over the territory was 
of course suspended, and the laws of the 
United States could no longer be rightfully 
enforced there, or be obligatory upon the 
inhabitants who remained and submitted 
to the conquerors. By the surrender, the 
inhabitants passed under a temporary al- 
legiance to the British government, and 
were bound by such laws, and such only 
as it ehose to recognize and impose. From 
the nature of the case no other laws could 
be obligatory upon them, for where there 
is no protection or allegiance or sovereignty, 
there can be no claim to obedience. Cas- 
tine was, therefore, during this period so 
far as respected our revenue laws to be 
deemed a foreign port." It is clear from 
the extract just quoted that the decision 
in those cases was placed on the ground 
that Great Britain had acquired the sov- 
ereignty of Castine, and that the inhabit- 
ants owed the British government allegi- 
ance. If the Confederate States was a sov- 
ereignty, and was entitled as against the 
United States to the allegiance of the peo- | 



pie living within the territory held by them, 
then these cases are directly in point as 
supporting the defendant's views. But the 
Confederate States as a sovereign power 
never had an existence. It was never rec- 
ognized as such by any department of the 
government of the "United States, or by any 
other nation on the globe. There was never 
a moment when any human being owed it 
allegiance; on the contrary, allegiance was 
due the United States and to their laws 
from all the inhabitants of the territory 
held by the military power of the Confed- 
erate States, and any violation of the laws 
of the United States was punishable by the 
authority of the United States. The gov- 
ernment of the United States might prose- 
cute for violation of its laws during the 
Rebellion. It has assumed to pardon those 
guilty of offences against its statutes, and 
a large number of prominent citizens of 
the late insurgent states now hold the par- 
don of the president for offences against 
the laws of the country, committed during 
the Rebellion, within the territory held by 
the military power of the Confederate 
States. Can we say then that a rebellion 
which never had a government which was 
recognized as such, was a sovereign, that 
it acquired sovereignty over territory held 
by foree of its arms, and that the people 
of the territory controlled by it owed al- 
legiance to a government which never had 
an existence? Clearly not. 

That these views are the views of the 
supreme court of the United States will ap- 
pear from the adjudicated cases. In Hick- 
man v. Jones, 9 Wall. [76 U. S.] 200, Mr. 
Justice Swayne, speaking for the court, 
says: "The rebellion out of whieh the war 
grew was without any legal sanction. In 
the eye of the law it had the same proper- 
ties as if it had been the insurrection of 
a county or smaller municipal territory 
against the state to which it belonged. The 
proportions and duration of the struggle did 
not affect its character, nor was there a 
rebel government de facto in such a sense 
as to give any legal efficacy to its acts. It 
was not recognized by the national or any 
foreign government It did not for a mo- 
ment displace the rightful government. 
That government was always in existence 
in the regular discharge of its functions, and 
constantly exercising all its military power 
to put down the resistance to its authority 
in the insurrectionary states. The union of 
the states for all the purposes of the consti- 
tution is as perfect and indissoluble as the 
union of the integral parts of the states 
themselves." Again, in the ease of U. S. v. 
Keehler, Wall. [76 TJ. SJ 86, Mr. Justice 
Miller, as the organ of the court, says: "It 
certainly cannot be admitted for a moment 
that a statute of the Confederate States or 
the order of its postmaster-general could 
have any legal effect in making the payment 
to Clements valid. The whole Confederate 
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power must be regarded as a usurpation of 
unlawful authority, incapable of passing 
any valid laws, and certainly incapable of 
divesting, by an act of its congress or an 
order of one of its departments, any right of 
property of the United States." In Short- 
ridge v. Macon [Case No. 12,812], tried by 
Mr. Chief Justice Chase in the circuit court 
of the district of North Carolina, he says: 
"War levied against the United States by 
citizens of the republic under the pretended 
authority of the new state government of 
North Carolina or the new central govern- 
ment which assumed the title of Confeder- 
ate States, was treason against the United 
States. * * * On no occasion and by no 
act have the United States ever renounced 
their constitutional jurisdiction over the 
whole territory or over all the citizens of 
the republic, or conceded to citizens in arms 
against their country the character of alien 
enemies, or to their pretended country the 
character generally of a de facto govern- 
ment. There is nothing in the Prize Cases 
which gives countenance to the doctrine 
which counsel endeavors to deduce from it, 
that the insurgent states, by the act of re- 
bellion, and by levying war against the na- 
tion, became foreign states, and their inhab- 
itants alien enemies." 

These cases show how broadly the case at 
bar differs from the case of U. S. v. Hay- 
ward, and U. S. v. Rice, relied on by counsel 
for defendants. Those cases were placed on 
the ground that the inhabitants of Castine 
owed allegiance to the sovereignty of Great 
Britain and obedience to her laws. The 
Confederate States were not a sovereignty; 
its inhabitants did not owe it allegiance, 
were not bound by its laws. On the con- 
trary, the authority of the United States ex- 
tended over them at all times. Their duty 
of allegiance and obedience to its laws was 
continuous and unbroken. All the laws of 
the United States, the act levying duties on 
imports included, were in force at all times 
and in all places within the territory of the 
United States, as much in Savannah as in 
New York; and all the citizens of the Unit- 
ed States, whether within or without the 
insurrectionary districts, owed them obedi- 
ence. If, as held by Mr. Chief Justice 
Chase, the laws of the United States against 
treason were in force over the inhabitants 
of the insurgent states, clearly the revenue 
laws were also in force. 

jctut it is claimed for defendants that the 
Confederate States were belligerents, and 
that belligerent occupation gave them the 
right to revenues of the port or country oc- 
cupied. We cannot concur in this view. It 
is difficult to conceive of a more dangerous 
and pernicious doctrine. It would place in 
the hands of insurgents, to whom, out of 
humane motives belligerent rights had been 
conceded, those rights which are only ac- 
corded to a sovereign power, and hold out 
the hope of plunder as a motive and incen- 
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tive to rebellion. The concession of belliger- 
ent rights to insurgents does not render 
them any less insurgents. It clothes them 
with no attributes of sovereignty, among the 
highest of which is the right to levy taxes 
and impost. It gave the insurgents no more 
right to collect duties than the granting of 
belligerent rights to the insurgent inhabit- 
ants of a county in the state of Georgia 
would confer upon them the right to en- 
force the collection of the taxes due the 
state. This precise point was decided by 
Mr. Chief Justice Chase in Shortridge v. 
Macon, already cited. He says: "There is 
nothing in that opinion (the Prize Cases) 
which gives countenance to the doctrine that 
the insurgent states, by the act of rebel- 
lion, and by levying war against the na- 
tion, became foreign states, and their in- 
habitants alien enemies. This proposition 
being denied, it must result that in compel- 
ling debtors to pay receivers for the support 
of the Rebellion debts due to any city of 
the United States, the insurgent authorities 
committed illegal violence by which no ob- 
ligation of debtors to creditors could be con- 
ceded or in any way respect affected." 

We cannot admit for a moment the claim 
which appears to be set up by counsel for 
defendants, that by the concession of bellig- 
erent rights to the insurgents the United 
States agreed to remit the duties on goods 
imported into the insurgent territory, be- 
cause such goods were necessary for the 
support of the insurgents. In other words, 
the right to import goods free of duty is not 
a belligerent right It is also claimed for 
defendants that a blockade of the polls of 
the insurgent districts having been declared 
by the president of the United States in his 
proclamation of April 19, 1861, the laws for 
collection of duties were suspended by the 
law of the blockade. We do not under- 
stand that the president has authority to 
suspend the laws of the United States, nor 
can we suppose that this was the purpose 
of the proclamation of the blockade. The 
preamble recites as one of the reasons for 
the blockade the fact that by reason of the 
insurrection the laws of the United States 
for the collection of the revenue could not 
be effectually executed in the states named 
conformably to that provision of the consti- 
tution which requires duties to be uniform 
throughout the United States. One purpose 
of the blockade was, therefore, to secure the 
uniform collection of duties. The way not 
to accomplish this would be to allow all ves- 
sels which might succeed in eluding the 
blockade to discharge their cargoes duty 
free. If we adopt the view of defendants, 
one great purpose for which the blockade 
was established would be defeated. The 
laws of the United States required all goods 
imported from a foreign country to pay du- 
ties. The president's proclamation closed 
certain ports. Can it be claimed, with any 
fair show of reason, that because a vessel 
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had defied the proclamation and entered a 
blockaded port, that that fact relieves her 
cargo from the payment of duties? 

Our view, then, of this case is this: The 
law of congress gives the national govern- 
ment a right to collect duties on all foreign 
goods imported into any port of the United 
States. Notwithstanding the Rebellion, the 
authority and laws of the United States ex- 
tend over the insurgent territory. The port 
of Savannah was at all times a port of the 
United States. The Confederate States was 
not a sovereignty. The laws of its congress 
were absolute nullities. They had no right 
to collect duties, to levy taxes, or in any 
way to exercise the functions of a govern- 
ment The people of the insurgent states 
were not bound to obey their laws, so far as 
they attempted to interfere with the rights 
of the United States, but, on the contrary, 
owed allegiance to the United States and 
obedience to their laws. And it follows that 
the United States are entitled to the duties 
on goods imported into the insurgent dis- 
tricts during the Rebellion. Your duty will 
therefore be discharged by returning a ver- 
dict for the plaintiff for the sum of $959.04 
in gold, with interest from the 7th day of 
May, 1S61. 



Case No. 16,379. 

UNITED STATES v. STARR. 

[Hempst. 469.] i 

Circuit Court, D. Arkansas. July, 1S46. 

Offences Committed in Indian Country — Juris- 
diction of Federal Courts — Construc- 
tion of Criminal Laws. 

1. Until the act of 17th of June, 1844 (4 Stat. 
733), was passed by congress, the courts of the 
United States had no jurisdiction to hear,- try, 
and punish offences committed in the Indian 
country west of Arkansas. 

[Followed in U. S. v. Ivy, Case No. 15.451. 
Cited in Ex parte Kang-gi-shun-ca, 3 Sup. 
Ct. 396, 109 U. S. 560.] 

2. That act was prospective, and did not op- 
erate on the past. 

3. Laws are generally made to operate upon 
the future, not the past, transactions of men, 
and courts will not give them a retroactive ef- 
fect unless that intention is clearly expressed. 

[Cited in Brooke v. McCraken, Case No. 1,- 
932; Tinker v. Van Dyke, Id. 14,058.] 

4. Penal laws must be construed strictly. 

5. If there is no tribunal competent at the 
time to punish an offence, the jurisdiction can- 
not afterwards be conferred. 

[This was a writ of habeas corpus to pro- 
cure the discharge of Ellis Starr from im- 
prisonment] 

S. H. Hempstead, U. S. Dist. Atty. 
E. H. English, for the prisoner. 

JOHNSON, District Judge. By act of 
congress, passed the 30th of June, 1834, so 
much of the laws of the United States as 
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provides for the punishment of crimes com- 
mitted within any place within the sole and 
exclusive jurisdiction of the United States, 
are declared to be in force in the Indian 
country west of Arkansas; but not to extend 
to crimes committed by one Indian against 
the person or property of another Indian. 
And for the sole purpose of giving jurisdic- 
tion to the territorial court, that part of the 
Indian country was annexed to the territory 
of Arkansas. 4 Stat. 729; 4 Story's Laws 
U. S. 2399; 9 Story's Laws U. S. 128. On 
the loth of June, 1836, the territory of Ar- 
kansas became one of the United States, by 
the name of the state of Arkansas, (5 Stat 
50), and on the 3d of March, 1837, this court 
was created, and invested with like jurisdic- 
tion as other circuit courts of the United 
States (5 Stat 176.) 

At a previous term, in the case of U. S. 
v. Alberty [Case No. 14,426], we held that 
this court possessed no jurisdiction beyond 
the Emits of the state of Arkansas, and," con- 
sequently, had no power or authority to 
hear, try, and punish offences committed in 
the Indian country. Subsequent to that de- 
cision, and to remedy that defect, congress, 
on the 17th of June, 1844, passed the act en- 
titled "An act supplementary to the act en- 
titled 'An act to regulate trade and inter- 
course with the Indian tribes, and to pre- 
serve peace on the frontiers/ " passed 30th 
of June, 1834, and thereby provided "that 
the courts of the United States in and foi 
the district of Arkansas be and they hereby 
are vested with the same power and juris- 
diction to hear, try, determine, and punish 
all crimes committed within that Indian 
country designated in the twenty-fourth sec- 
tion of the act to which this is a supplement, 
and therein and thereby annexed to the ter- 
ritory of Arkansas as were vested in the 
courts of the United States for said territory 
before the same became a state. And for 
the sole purpose of carrying this act into ef- 
fect, all that Indian country heretofore an- 
nexed by the twenty-fourth section of The 
act aforesaid to the territory of Arkansas, be 
and the same hereby is annexed to the state 
of Arkansas." 5 Stat 680. It will be seen 
by this act that anterior to the 17th of June, 
1844, this court had no jurisdiction of crimes 
committed in the Indian country, and on that 
day acquired such jurisdiction. 

In the case now before the court, it is 
agreed and admitted by the parties to this 
proceeding, and is evident from the proof, 
that Ellis Starr is charged with the commis- 
sion of the crime of murder in the Indian 
eountry annexed to the state of Arkansas by 
the act of. 1844, on a day anterior to its an- 
nexation, that is to say, before the 17th of 
June, 1844, and the question made and ar- 
gued by the counsel is, whether this court 
has jurisdiction of the crime. It seems to 
me plain that at the time the offence charged 
was committed, neither this court, nor any 
other court of the United States, had power 
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and jurisdiction to hear, try, and punish it. 
Indeed, it is manifest that from the time this 
court was created, on the 3d of March, 1S37, 
up to the 17th of June, 1844, there existed 
no judicial tribunal of the United States com- 
petent to try and punish offences committed 
in this Indian country, and so this court de- 
cided in the case cited when its presiding 
judge (Hon. Peter V. Daniel) was present. 
And to give that jurisdiction, was the sole 
object of the act of the 17th of June, 1S44. 

It is, however, insisted that this act con- 
fers upon this court jurisdiction to punish all 
offences against the laws of the United 
States committed in the Indian country,— 
those before as well as those after its en- 
actment The argument is that the crime 
was committed against an existing law, and 
within the jurisdictional limits of the United 
States, although this court could not then, 
yet may now punish it; and in carrying out 
this idea, it is said by the district attorney 
to get clear of a difficulty which lies in his 
path, that it is not a case where there was 
no law anterior to the 17th of June, 1844, 
creating the offence, and then doing it for 
the first time, for that, he concedes, would 
be an ex post facto law within the rule laid 
down in Calder v. Bull, 3 Dall. [3 U. S.] 386; 
but he insists that without creating any new 
offence, the law merely designates a tribunal 
to punish one already committed against an 
existing law of the United States forbidding 
it. If this be a sound position, then it is 
manifest that the act must have a retrospect- 
ive operation; because, otherwise, it could not 
affect transactions which took place before its 
passage. The crime charged against the 
prisoner, as stated, was committed when 
neither this nor any other court of the Unit- 
ed States was clothed with jurisdiction and 
power to try and punish it, and to proceed 
to do so now would be to give the act in 
question a retroactive effect. 

Now in the construction of a statute it is 
a cardinal and w T ell established principle, 
that the court will never give to it a retro- 
spective operation, unless it clearly appears 
from the language used, that its makers in- 
tended it to have that effect; because laws 
are generally made to operate upon the fu- 
ture, not the past, transactions of men. 9 
Bac. Abr. tit. "Statute," 0. Legislatures 
seldom, if ever, especially in the enactment 
of criminal laws, intend them to have a retro- 
active effect, and certainly courts will never 
give them that operation, even if it can be 
done at all, unless the intention is clearly ex- 
pressed. Prince v. U. S. [Case No. 11,425]. 
Penal laws must be construed strictly.. 

The inquiry then is, has congress, by the 
terms used in the act of the 17th of June, 
1844, giving this court jurisdiction, clearly 
expressed the intention, that it shall take 
cognizance of past as well as future crimes? 
Let us examine the words of the statute 
itself. It provides that the court shall have 
the same power and jurisdiction of these of- 
27FED.CAS. — 82 
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fences that were vested in the courts of the 
United States for the territory of Arkansas 
before the same became a state. And for 
the sole purpose of carrying the act into ef- 
fect, all that Indian country heretofore an- 
nexed to the territory of Arkansas is there- 
by annexed to the state of Arkansas. By 
this act nothing beyond jurisdiction of crimes 
committed in the Indian country is conferred 
on this court, and in order to make the grant 
effectual, the Indian country is attached to 
this judicial district and constitutes a part 
of it. This is all. There is nothing from 
which an inference can be drawn that it was 
intended by its makers to have a retrospec- 
tive operation. They have neither said so 
expressly nor have they intimated that it 
shall have that effect. In the absence of 
any express intention to the contrary, the 
court is bound to presume that the makers 
of the law intended it to operate upon the 
future and not upon the past. If congress 
had made it retrospective, a nice question 
would then have been presented, upon which 
I give no positive opinion, although my mind 
inclines to the belief, for reasons that need 
not now be stated, that if there is no tribunal 
competent at the time to punish an offence, 
the jurisdiction cannot be afterwards con- 
ferred. For these reasons the prisoner must 
be discharged. 
Discharged accordingly. 



Case No. 16,380. 

UNITED STATES v. STATE NAT. BANK 
OP MINNEAPOLIS. 

[2 Cent Law J. 107.] i 

Circuit Court D. Minnesota. Dec. Term, 1874. 

Federal Taxation — Action against Bakk for 
Penalty— Necessary Allegations. 

1. In an action by the United States against 
a bank, for the penalty of one thousand dollars, 
for failing to make return of its net earnings, 
income, or gains, as required by the 120th 
section of the internal revenue act of June 30, 
1864 [13 Stat. 223], as amended by the act of 
July 13, 1866 [14 Stat 98], which was re-en- 
acted July 14, 1870 [16 Stat 274], the com- 
plaint must allege that the sum therein men- 
tioned as net earnings, income, and gains, was 
dividends, or excess of profits over such divi- 
dends, added during the year to its surplus or 
contingent fund. The complaint should specific- 
ally state the character of the earnings, in- 
come, and gains which were liable to the tax, 
and that a list and return thereof has not been 
made as required in this section. 

2. If the penalty is claimed under the 120th 
section of the act of 1864 the complaint should 
charge that the defendant has neglected or 
omitted to make dividends or additions to its 
surplus or contingent fund, within the period 
of time mentioned therein, and that it had failed 
to make the return required by that section. 

The United States bring this suit to recover 
a penalty of one thousand dollars against the 
defendant, for not making or rendering a list 
or return to the assessor, of its net earnings, 

i [Reprinted by permission.] 
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Income or gains for the period of time em- 
braced between January 1, 1870, and June 
30, 1870. A demurrer is interposed by the de- 
fendant. The penalty is claimed by virtue of 
the act of congress, entitled "An act to re- 
duce internal revenue taxes and for other pur- 
poses." Approved July 30, 1870 (10 Stat. 261). 
The 17th section of this act enacts: "That 
sections 120, 121, etc., * * * of the act of 
June 30th, 1864, * * * as amended by the 
act of July 13th, 1S6G, * * * shall be con- 
strued to impose the taxes therein mentioned, 
to the first day of August, 1870, but after that 
date no further taxes shall be levied or as- 
sessed under said sections, and all acts or 
parts of acts relating to the taxes herein re- 
pealed, and a^ll the provisions of said acts 
shall continue in full force * * * for main- 
taining and continuing * * * penalties in- 
curred under and by virtue thereof, etc." The 
ninth section of the internal revenue act of 
July 16, 1866 (14 Stat. 138), amended the 120th 
section of the act of June 30, 1864, by strik- 
ing out all after the enacting clause and in- 
serting the following: "That there shall be 
levied and collected a tax of five per centum 
on all dividends in scrip or money thereafter 
declared due, wherever and whenever the 
same shall be payable to stockholders, policy- 
holders or depositors or parties whatsoever, 
including non-residents, whether citizens or 
aliens, as part of the earnings, income, or 
gains of any bank, trust company, saving in- 
stitution, and of any fire, marine, life, inland 
insurance company, either stock or mutual, 
under whatever name or style known or call- 
ed, in the United States, or territories, wheth- 
er specially incorporated or existing under 
general laws, and on all undistributed sums, 
or sums made or added during the year to 
their surplus or contingent funds, and said 
banks, trust companies, saving institutions, 
and insurance companies shall pay the said 
tax, and are hereby authorized to deduct and 
withhold from all payments made on account 
of any dividends or sums of money that may 
be due and payable as aforesaid, the said tax 
of five per centum, and a list or return shall 
be made and rendered to the assessor or as- 
sistant assessor, on or before the tenth day 
of the month following that in which any divi- 
dends or sums of money become due or paya- 
ble as aforesaid; and said list or return shall 
contain a true and faithful account of the 
amount of the taxes as aforesaid; and there 
shall be annexed thereto a declaration of the 
president, cashier, or treasurer of the bank, 
trust company, savings institution, or insur- 
ance company, under oath or affirmation, in 
form or manner as may be prescribed by the 
commissioner of internal revenue, that the 
same contains a true and faithful account of 
the taxes as aforesaid. And for any default 
in the making or rendering of such list or 
return, with such declaration annexed, the 
bank, trust company, savings institution or in- 
surance company making such default, shall 
forfeit as a penalty the sum of one thousand 



dollars; and in case of any default in making 
or rendering said list or returns, or of any 
default in the payment of the tax as required, 
or any part thereof, the assessment and col- 
lection of the tax and penalty shall be in ac- 
cordance with the general provisions of law 
in other cases of negleet and refusal; provid- 
ed, that the tax upon the dividends of life in- 
surance companies shall not be deemed due 
until dividends are payable; nor shall the por- 
tions of premiums returned by mutual life in- 
surance companies to their policy-holders, nor 
the annual or semi-annual interest, allowed 
or paid to the depositors in savings institu- 
tions, be considered as dividends." The 121st 
section of the act of June 30th, 1S64, referred 
to in the 17th section of the act of July 11, 
1870 (13 Stat. 284), enacts: "That any bank 
legally authorized to issue notes as circula- 
tion, which shall neglect or omit to make divi- 
dends or additions to its surplus or contingent 
fund as often as once in six months, shall 
make a list or return in duplicate, under oath 
or affirmation of the president or cashier, to 
the assessor or assistant assessor of the dis- 
trict in which it is located, on the first day of 
January and July in each year-, or within 
thirty days thereafter, of the amount of prof- 
its which have accrued or been earned or re- 
ceived by said bank, during the six months 
next preceding said first days of January and 
July, and shall present one of said lists or re- 
turns, and pay the collector of said district 
a duty of five per centum on such profits; and 
in case of default to make such list or return 
and payment within the thirty days as afore- 
said, shall be subject to the provisions of the 
foregoing section of this act. Provided, that 
when any dividend is made which includes 
any part of the surplus or contingent fund of 
any bank, trust company, savings institution, 
insurance or railroad company, which has 
been assessed and the duty paid thereon, the 
amount of duty so paid on that portion of the 
surplus or contingent fund may be deducted 
from the duty on such dividend." 

Lochren, JIcNair & Gilfillan, for defendant. 
W. W. Billson, U. S. Arty. 

Before DILLON, Circuit Judge, and NEL- 
SON, District Judge. 

NELSON, District Judge. The demurrer 
must be sustained. If the penalty is claimed 
for a failure to make a return in accordance 
with the 120th section of the internal revenue 
act of June 30th, 1864 (as amended by the act 
of July 13th, 1866), which was re-enacted July 
14th, 1870, the complaint should have alleged 
that the sum therein mentioned as net earn- 
ings, income and gains was dividends declar- 
ed or excess of profits over such dividends 
added during the year to their surplus or con- 
tingent fund. This is manifest, for the sec- 
tion imposes a tax upon two subjects: First, 
dividends due and payable; second, undis- 
tributed sums or excess over dividends which 
had been carried to a surplus fund. See Sav- 
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ings Bank v. TJ. S., 19 Wall. [86 U. SJ 235. 
The complaint should, therefore, specifically 
state the character of the earnings, income 
and gains which were liable to a tax, and that 
a list and return thereof had not been made 
as provided in this section. If the penalty is 
claimed under the 121st section of the act, the 
complaint should have charged that the de- 
fendant had neglected or omitted to make 
dividends or additions to its surplus or contin- 
gent fund within the period of time therein 
mentioned, and had failed to make the return 
required by this section. Only the earnings, 
income and profits of the defendant, not thus 
disposed of, were subject to a tax, and the 
penalty could only be maintained in case of 
a default of the president or cashier of the 
bank to make a list or return of such profits 
and payment of the tax imposed, on the first 
day of July, or within thirty days thereafter. 
The act of congress of July 14, 1870, not only 
imposed the tax mentioned in the 120th and 
121st sections above referred to, but also con- 
tinued in force all the provisions of said acts 
for maintaining and continuing the penalties 
incurred under and by virtue thereof. This 
act virtually re-enacted the 120th and 121st 
sections, and the right of congress to pass 
such a statute, retroactive in its effect, was 
declared by the supreme court, in the case of 
Stockdale v. Insurance Co. [20 Wall. (87 TJ. 
S.) 323]. An order will be entered sustaining 
the demurrer, with leave to the plaintiff to 
amend the complaint within twenty days aft- 
er service of the same upon the district attor- 
ney. 

[See Case No. 10,381.] 
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[1 McCrary, 183.] i 
Circuit Court, D. Minnesota. 



1874. 



Internal, Revenue Tax on Bank Dividends — 
Act of Cosgkess Construed. 

1. Under the legislation of congress (16 Stat. 
260), national bpnks are liable to a penalty for 
failing to make a return of dividends declared, 
etc., during the period between July 1 and De- 
cember 30, 1S70. 

2. Said dividends, etc., are subject to a tax 
of two and one-half per centum during said 
period. 

This suit is brought against the defendant 
to enforce a penalty of one thousand dollars, 
for failure to make a return of the dividends 
declared, additions to its surplus fund, and 
profit and loss accounts. The dividends and 
additions to the several funds are alleged to 
be from earnings, income, and gains, made 
during the period of time between July 1, 
1870, and December 30, 1870. Repeated de- 
mands by the assessor for a list and return 
thereof, and refusal by the president and 

i [Reported by Hon. Geo. W. McCrary, Cir- 
cuit Judge, and here reprinted by permission.] 



cashier of the bank, are alleged. The de- 
fendant interposes a demurrer. The penalty 
is claimed under the sixteenth section of the 
act of congress of July 14, 1870, entitled "An 
act to reduce internal revenue taxes, and for 
other purposes" (16 Stat. 260, 261), for a fail- 
ure to make the return of earnings, income 
and gains, and payment of the taxes imposed 
thereon by the fifteenth section of the same 
act. Section 15 enacts: "That there shall 
be levied and collected for and during the year 
eighteen hundred and seventy-one, a tax of 
two and one-half per centum upon the amount 
of all interest or coupons paid on bonds or 
other evidences of debt issued and payable 
in one or more years after date, by any of the 
corporations in this section hereinafter enu- 
merated, and on the amount of all dividends 
of earnings, income or gains hereafter de- 
clared, by any bank, trust company, savings 
institution, insurance company, railroad com- 
pany, canal company, turnpike company, canal 
navigation company, and stock-water com- 
pany, whenever and wherever the same shall 
be payable, and to whatsoever person the 
same may be due, including nonresidents, 
whether citizens or aliens, and on all undi- 
vided profits of any such corporation which 
have accrued and been earned and added to 
any suiplus, contingent, or other funds; and 
every such corporation having paid the tax 
as aforesaid, is hereby authorized to deduct 
and withhold from any payment on account of 
interest, coupons and dividends, an amount 
equal to the tax of two and one-half per 
centum on the same; and the payment to the 
United States, as provided by law, of the 
amount of tax so deducted from the interest, 
coupons and dividends aforesaid, shall dis- 
charge the corporation from any liability for 
that amount of said interest, coupons or divi- 
dends, claimed as due to any person, except 
in cases where said corpoiations have pro- 
vided otherwise by an express contract: pro- 
vided that the tax upon dividends of insur- 
ance companies shall not be deemed due until 
such dividends are payable either in money 
or otherwise; and that the money returned by 
mutual insurance companies to their policy 
holders, and the annual or semi-annual in- 
terest allowed or paid to the depositors in 
savings banks or savings institutions, shall 
not be considered as dividends; and that 
when any dividend is made, or interest as 
aforesaid is paid, which includes any part of 
the surplus or contingent fund of any corpo- 
ration which has been assessed and the tax 
paid thereon, or which includes any part 
of the dividends, interest or coupons receiv- 
ed from other corporations whose officers 
are authorized by law to withhold a per 
centum on the same, the amount of tax so 
paid on that portion of the surplus or con- 
tingent fund, and the amount of tax which 
has been withheld and paid on dividends, 
interest, or coupons, so received, may be de- 
ducted from the tax on such dividend or in- 
terest." Section 16 enacts: "That every per- 
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son having the care or management of any 
corporation liable to he taxed under the last 
preceding section, shall make and render to 
the assessor or assistant assessor of the dis- 
trict in which such person has his office for 
conducting the business of such corpora- 
tion, on or before the tenth day of the month 
following that in which any dividends or 
sums of money become due or payable as 
aforesaid, a true and complete return, in 
such form as the commissioner of internal 
revenue may prescribe, of the amount of in- 
come and profits and of taxes aforesaid; 
and there shall be annexed thereto a declara- 
tion of the president, cashier, or treasurer of 
the corporation, under oath, that the same 
contains a true and complete account of the 
income and profits and of the taxes as afore- 
said. And for any default in the making or 
rendering of such return, with such declara- 
tion annexed, the corporation so in default 
shall forfeit, as a penalty, the sum of $1,000; 
and in case of any default in making or 
rendering said return, or of any default in 
the payment of the tax as required, or of 
any part thereof, the assessment and collec- 
tion of the tax and penalty shall be in ac- 
cordance with the general provisions of law 
in other cases of neglect and refusal." 

W. "VV. Billson, U. S. Dist Atty. 
Loehran, McNair & Gilfillan, for defend- 
ant. 

Before DILLON, Circuit Judge, and NEL- 
SON, District Judge. 

NELSON, District Judge. The seventeenth 
■section of the act of July 14, 1870 (16 Stat. 
2G1), provided for the tax upon the earn- 
ings, income and profits of the defendant 
during the month of July, 1870, at the rate 
of five per centum; and the fifteenth sec- 
tion of the same act redueed this tax to 
two and one-half per centum, and limited its 
continuance during the remaining portion of 
the year 1870 and the year 1S71. There can 
be no doubt in our opinion in regard to the 
effect of the fifteenth section. The language 
is plain and unmistakable. The defendant's 
counsel admit that this section imposed the 
tax at two and one-half per centum for the 
year 1871, but deny that the language used 
imposing the tax "on the amount of all div- 
idends of earnings, income, or gains, here- 
after declared by any bank," etc., has the 
effect of imposing this two and one-half per 
centum tax upon the dividends declared, or 
undivided profits added to any funds, after 
August 1, 1870, and before the expiration of 
the year. In our opinion this view is not 
correct. The word "hereafter" refers to a 
time after the passage of the act; any other 
limitation or qualification would render this 
word, according to the context, meaningless. 

The defendant's counsel urge that, inas- 
much as the first clause of the section enacts 
"that there shall be levied and collected for 
the year 1S71, a tax," etc., it excludes the 



idea that any tax could be levied and col- 
lected in the year 1870. Admit that such is 
the case, and still there is no inconsistency 
in the subsequent phraseology of the section. 
A tax could certainly be levied and collected 
in 1871, upon the earnings, income, etc., of 
1870. This section fixed the period when the 
tax ceased, and imposed it upon the earn- 
ings, income and profits of certain institu- 
tions during the years 1870 and 1S71. 

In the language of Mr. Justice Miller in 
Stockdale v. Insurance Co. [20 Wall. (87 XL 
S.) 323], when considering the act of 1870: 
"It repealed several sections of the internal 
revenue law absolutely. It fixed a period 
in the future for the cessation of others, 
and it reduced the income tax in a certain 
class of cases from five to two and one-half 
per centum, and provided for its continu- 
ance through the years 1S70 and 1871, at 
the end of which all income tax was to 
cease." If there was any ambiguity of lan- 
guage used in this section, and we should 
examine it in the light of all the surround- 
ing legislation upon the subject of taxation 
of the earnings, income and gains of banks, 
and other institutions therein named, there 
could be no satisfactory reason assigned, or 
explanation given, why congress, having im- 
posed the taxes up to August 1, 1870, should 
rescind them for the remaining portion of 
the year 1870, and renew them during the 
year 1871. The complaint states facts suf- 
ficient to show a failure to make a list or re- 
turn, which, if true, would entitle the gov- 
ernment to recover the penalty denounced by 
the act. 

The demurrer is overruled with leave to 
answer in twenty days after notice of this 
decision or judgment. Ordered accordingly. 

[See Case No. 16,3S0.] 
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UNITED STATES v. STATON. 

[2 Flip. 319; 25 Int. Rev. Rec. 10; 11 Chi. 

Leg. News, 191; 3 Cm. Law 

Bui. 1126.] i 

Circuit Court, W. D. Tennessee. Dec. 23, 1878. 

CbimixaI/ Law — Distilling — Attempt to DE- 
FRAUD — INDICTMENT — CONSTITUTIONAL LAW. 

1. An indictment under section 3257 of the 
Revised Statutes of the United States does not 
in itself so describe the offense charged, as to 
give a defendant notice of the nature and cause 
of the accusation, while, under section 3281, to 
charge the violation of the law in the language 
of the statute is sufficient, because it describes 
the offense as an intent to defraud the United 
States of the tax on spirits distilled, by the act 
of engaging in and carrying on the business of a 
distiller. 

2. If the statute itself so defines the act or 
acts constituting an offense as to give to the 
offender information of the nature and cause 

i [Reported by William Searcy Flippin. Esq., 
and here reprinted by permission. 3 Cin. Law 
Bui. 1120", contains only a partial report.] 
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of the accusation, the indictment need go no 
further than the statute; but if it does not, of 
itself, do this, averments looking to the security 
of the constitutional right to such information, 
must be added. The constitution, in all crimi- 
nal prosecutions, secures to the defendant the 
right of being informed of the nature and 
cause of the accusation. 

John B. Clough, Asst U. S. Dist Atty. 

2 [The indictment contains two counts. 
The first count, drawn under section 3257 of 
the Revised Statutes charges, that defend- 
ant, being a distiller, did, at a certain time 
and place, defraud and attempt to defraud 
the United States of the tax on the spirits 
distilled by him The second count, drawn 
under section 3281 of the Revised Statutes, 
charges that the defendant at a certain time 
and place was engaged in the business of a 
distiller with intent to defraud the United 
States of the tax on the spirits distilled by 
him as such distiller. The offences charged 
in both counts are misdemeanors simply, 
and not.felonies. The indictment in both its 
counts describes the offence in the words of 
the statutes under which they are respective- 
ly drawn. It is, in general, sufficient to de- 
scribe a statutory offence in an indictment 
in the words of the statute itself without 
further particularity. U. S. v. Mills, 7 Pet. 
[32 U. S.] 138; U. S. v. Gooding, 12 Wheat. 
[25 U. SJ 460; U. S. v. Cruikshank, 92 U. S. 
542; U. S.V.Lancaster [Case No. 15,556]; Peo- 
ple v. Stockham, 1 Park. Cr. R. 424; 1 Bish. 
Or. Prec. (2d Ed.) § 611, and cases cited; 1 
Whart. Or. Law (5th Ed.) 364, and cases cit- 
ed; State v. Ladd, 2 Swan, 226; Harrison v. 
State, 2 Cald. 232; U. S. v. Baehelder [Case 
No. 14,490]; U. S. v. Simmons, 96 U. S. 360. 
But few exceptions to this rule are recog- 
nized, and if, in any case, the defendant in- 
sists upon greater particularity, it is for him 
to show that from the obvious intention of 
the legislature, or the known principles of 
law, the case falls within some exception to 
the general rule. 1 Whart. Cr. Law (5th 
Ed.) § 611, and cases; U. S. v. Pond [Case 
No. 16,067]; U. S. v. Henry [Id. 15,350]. The 
case at bar is not, however, we submit, an 
exception to the general rule, as recognized 
by the federal courts in the following deci- 
sions rendered upon the identical question: 
U. S. v. La Coste [Id. 15,548]; U. S. v. Good- 
ing, supra; U. S. v. Mills, supra; U. S. v. 
Lancaster [supra]; U.S. v. Martin [Case No. 
15,731]. The following federal decisions 
have been rendered on this point also, each 
of which sustaining and in support of the 
general doctrine, is especially applied to 
criminal cases arising under the revenue 
laws of the United States: U. S. v. Ballard 
[Id. 14,506]; U. S. v. Page [Id. 15,988]; U. 
S. v. Howard [Id. 15,402]; U. S. v. Fox [Id. 
15,150]; U. S. v. Henry, supra; U. S. v. Sim- 
mons, supra.] 2 

W. M. McCall, for defendant. 
2 [From 25 Int. Rev. Rec. 10.] 



HAMMOND, Judge. This is a motion 
for a new trial and in arrest of judgment. 
The defendant stands convicted upon two 
counts of an indictment which are as fol- 
lows: 1. "The grand jurors represent, that 
William Staton, etc., on, to-wit, the first day 
of March, 1S77, * * * in the district 
aforesaid, was a distiller, and was then and 
there engaged in carrying on the business 
of a distiller, by then and there producing 
distilled spirits, and by then and there brew- 
ing, and by then and there making mash, 
wort and wash fit for a distillation and 
for the production of spirits, and by then 
and there making and keeping mash, wort 
and wash, having also then and there in 
his possession and use a still; and, that be- 
ing so then and there engaged in carrying on 
the business of a distiller as aforesaid, he, 
the said William Staton, did then and there 
unlawfully, with force and arms, defraud 
and attempt to defraud the United States of 
the tax on the spirits so then and there dis- 
tilled by him, the said William Staton, con- 
trary to the form of the statute in such case 
made and provided, and against the peace 
and dignity of the United States. 

2. "The grand jurors aforesaid, etc., do 
further present, that said William Staton, 
etc., on, to-wit, the day and year aforesaid, 
in the district aforesaid, etc., unlawfully, 
with force and arms, was carrying on the 
business of a distiller by then and there pro- 
ducing distilled spirits, and by then and 
there brewing, and by then and there mak- 
ing mash, wort and wash fit for distillation 
and for the production of spirits, and by 
then and there making and keeping mash, 
wort and wash, and having also then and 
there in. his possession and use a still, then 
and there with intent of him, the said Wil- 
liam Staton, to defraud the United States of 
the tax on spirits, so then and there distilled 
by him, the said William Staton, as such 
distiller, as aforesaid, contrary to the form," 
etc. 

The proof shows that the defendant gave 
bond and otherwise complied with the law 
regulating distillation of brandy made exclu- 
sively from apples, peaches, or grapes, 
known as a fruit distillery, then being in 
possession of about two hundred and sev- 
enty gallons of spirits distilled by him; the 
casks containing it were gauged by the 
proper officer, and the spirits were subse- 
quently* sold by the defendant without pay- 
ing the tax upon them required by law. 

A new trial is asked on the ground that the 
defendant objects to and moved to exclude all 
testimony showing more than one sale, and 
because the government was not confined in 
its proof to the first unlawful transaction it 
undertook to prove. This objection proceeds 
on the idea that each separate sale was a 
separate offense and that the government 
must elect on which one it will try the defend- 
ant. The defendant was not indicted for un- 
lawfully selling the spirits without paying a 



U. S. (STEARNS v.) 



[27 Fed. Cas. page 1302] 



special tax therefor, but under one count for 
defrauding the government of the tax on spir- 
its distilled by him, and under the other count 
for engaging in the business of a distiller "with 
the unlawful intent to defraud the govern- 
ment of the tax on such spirits. Any acts, no 
matter how numerous, which would show, ei- 
ther that he defrauded the government of the 
tax, or carried on the business with that in- 
tent, were admissible. These were the cir- 
cumstances which evinced the design with 
which the act was done and demonstrated the 
intent, and were the acts by which the fraud 
on the revenue was committed. The motion 
for a new trial should therefore be overruled. 

The motion in arrest of judgment is based 
on the alleged insufficiency of the indictment, 
in not describing the offense charged so as to 
give the defendant notice of the violations of 
the law he is required to meet and defend. 

The first count is drawn under section 3257, 
and the second under section 32S1 of the Re- 
vised Statutes of the United States. Section 
3257 enacts that, "whenever any person en- 
gaged in carrying on the business of a distil- 
ler, defrauds, or attempts to defraud, the 
United States of the tax on the spirits distilled 
by him, or of any part thereof, he shall forfeit 
the distillery, etc., and shall be fined not less 
than five hundred dollars, nor more than five 
thousand dollars, and be imprisoned not less 
than six months nor more than three years." 

This section does not in itself so describe the 
offense as to give the defendant notice of the 
nature and cause of the accusation. It was 
held in the ease of U. S. v. Simmons, 96 U. S. 
360, that it is sufficient, under section 32S1 of 
the Revised Statutes, to charge the violation 
of the law in the very language of the statute, 
because it describes the offense as an intent 
to defraud the United States of the tax on 
spirits distilled, by the act of engaging in and 
carrying on the business of a distiller. This 
accusation in itself apposes the accused of the 
act for which he is arraigned, namely, carry- 
ing on the business of a distiller with the un- 
lawful intent. The facts and circumstances 
by which the intent is demonstrated need not 
be alleged in the indictment and are only mat- 
ters of proof. But suppose that, disconnected 
with this act of carrying on the business of a 
distiller, it were simply charged that the de- 
fendant had defrauded, or attempted to de- 
fraud, the United States of the tax on certain 
spirits; is it not plain that the defendant 
would have no notice of the act for which he 
is called to account? Now, this is the distinc- 
tion between the two sections 3257 and 3281: 
The first makes all acts of a distiller, whereby 
he defrauds, or attempts to defraud, the Unit- 
ed States of the tax on spirits distilled by 
him, offenses, but does not attempt to desig- 
nate any of them, while the second describes 
and defines one particular act as an offense, 
namely, engaging in the business of a distiller 
with a particularly described intent. 

And I think, after a careful consideration of 
the cases on tl:e subj ct, th ;t this wi 1 te found 



to be the true test between those where it is 
sufficient to allege the offense in the language 
of the statute, and those where it is not. If 
the statute itself so defines the act or acts con- 
stituting the offense as to give to the offender 
information of the nature and cause of the ac- 
cusation, the indictment need go no further 
than the statute; but if it does not of itself 
do this, the averments necessary to secure the 
constitutional right to such information must 
be added. It makes no difference whether 
the crime be a felony or a misdemeanor, the 
constitution secures to the defendant, "in all 
criminal prosecutions," the right "to be in- 
formed of the nature and cause of the accusa- 
tion." Const U. S. Amend. 6; U. S. v. Cruik- 
shank, 92 U. S. 542, 557, 558; U. S. v. Sim- 
mons, 96 U. S. 360; State v. Kilgore, 6 Humph. 
44; State v. McElroy, 3 Heisk. 69. 

In all the cases cited by the learned counsel 
for the government it will be found either that 
the statute gave sufficient information, or that 
the averments themselves did so. In U. S. v. 
Henry [Case No. 15,350], the fraudulent bond 
was pointed out. In U. S. v. Ballard [Id. 14,- 
506], the particular entry of "one brown 
horse" was designated. In U. S. v. Fox [Id. 
15,156], as under section 3281, in U. S. v. Sim- 
mons, 96 U. S. 360, the statute described the 
act denounced as that of carrying on the busi- 
ness of a distiller without having paid the spe- 
cial tax therefor, and it was held that by 
analogy to common law indictments for being 
a common barrator, scold, etc., it was sufficient 
to allege a general carrying on of a certain 
trade, where that was the crime charged. But 
even in that case, the allegation was, that the 
business was carried on between two desig- 
nated dates, which was held sufficiently to 
describe the act to give the defendant notice. 
In U. S. v. Gooding, 12 Wheat [25 U. S.] 460, 
the particular ship and time and place were 
given, so that the defendant knew what he 
was called to answer. 

In the case now under consideration,by the 
first count of the indictment, the defendant is 
left without any circumstance of time, place, 
or occasion, to indicate to him the act he is 
called to defend. The particular spirits or 
packages are not described, the place where 
found, or where distilled by him; and no clue 
is given to the particular act of his which is 
alleged to have been either a fraud or an at- 
tempt at a fraud upon the revenue. He can- 
not read this count of the indictment and say 
from it what act of his is called in question. 
It is clearly too indefinite and vague to ap- 
prise him of the cause of the accusation. The 
judgment upon this count will be arrested. 

The second count, for reasons already stat- 
ed, is sufficient, and the case of U. S. v. Sim- 
mons, supra, directly sustains it. The mo- 
tion in arrest as to that count is, therefore, de- 
nied. 
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Case Wo. 16,383. 

UNITED STATES v. STEEN & CWER- 
GIUS' FACTORY. 

[6 Ben. 172.] i 

District Court, E. D. New York. July, 1S72. 

Forfeiture— Distillixg Spirits— Vinegar 
Factory. 

Under the forty-fourth section of the internal 
revenue act of July 20, 1868 (15 Stat 142), and 
the joint resolution of the same date, if a per- 
son, having a wash and also a still on his prem- 
ises, capable of distilling, does there distill 
fermented liquors, his premises not being an au- 
thorized distillery, all the personal property 
found in the premises is forfeited, notwithstand- 
ing that the product of the establishment be not 
distilled spirits, but vinegar. 

[This was an information of forfeiture 
against Steen & Cwergius' Factory for keep- 
ing an unauthorized distillery.] 

BENEDICT, District Judge, By section 
44 of the internal revenue act of July 20, 
1868, any person (described by section 59) 
•who produces distilled spirits, or who brews 
or makes mash, wort, or wash fit for distil- 
lation or for the production of spirits, or 
who, by any process of vaporization, sepa- 
rates alcoholic spirits from any fermented 
substance, or who makes or keeps mash, 
wort, or wash, and has in his possession a 
still, not having paid special tax, or given 
bond, forfeits all the personal property 
found in the distillery. The joint resolu- 
tion of July 20, 1868, has no effect to author- 
ize the distillation, by any person, of fer- 
mented liquor, except in an authorized dis- 
tillery. And as the uncontradicted evidence 
showed that the claimant did have a wash 
and also a still, on his premises, capable of 
distilling, and did there distill fermented 
liquors, the same not being an authorized 
distillery, the property proceeded against be- 
came forfeited, notwithstanding the fact 
that the product of his establishment was 
not distilled spirits, but only vinegar. 

There must, therefore, be judgment on 
the verdict 
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UNITED STATES v. STEPPENS. 

[24 Int. Rev. Rec. 14.] 

District Court, N. D. New York. Dec. 14, 1S77. 

Trade-Mark— What may be Registered— Nation- 
al Emblem— Counterfeiting Trade-Marks— 
Evidence— Committing Magistrates. 

[1. The fact that the eagle is the national em- 
blem of the United States does not prevent its 
appropriation by private parties for use as a 
trade-mark, especially when there is but slight 
resemblance in the figure of the eagle so used 
to that of the national emblem.] 

[2. Trade-marks consisting of the representa- 
tion (1) of an eagle with head erect and wings 
extended, perched upon the representation of 
a branch in leaf, the whole being surrounded 

i [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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with the name of the makers of the article; and 
(2) of the words and letters "G. H. Mumm & 
Co., Rheims," accompanied by the same circu- 
lar design,— held to possess all the requisites of 
lawful trade-marks, and to have been properly 
registered under the act of August 14, 1876 (19 
Stat 141).] 

[3. The certificate of the commissioner of 
patents, under seal, stating that certain trade- 
marks were deposited for registration, that with 
each mark was deposited a statement (annexed 
to the certificate), that declaratipns under oath 
were filed by a member of the firm filing the 
trade-mark, and that the statements contained 
in these declarations were almost word for word 
in the language of the statutes, is not admissi- 
ble under Rev. St § 882, as an authenticated 
copy, but is made admissible by section 4940, 
as evidence of all statements of fact therein 
contained. When so admitted, the certificate 
must be considered as prima facie evidence of 
the proper registration of the trade-mark.] 

[4. In order to justify a committing magis- 
trate in holding the accused for trial, it is only 
necessary that the evidence should show proba- 
ble cause to believe that the prisoner committed 
the offence charged.] 

[Preliminary examination of Emil Steffens 
on a charge of dealing in counterfeit trade- 
marks with intent to defraud.] 

Rowland Cox, for the United States. 
Hall & Blandy, for defendant. 

Mr. Commissioner DEUEL'S opinion: 
This is an arrest under the 5th section of 
the act of congress, approved August 14th, 
1876, entitled "An act to punish the counter- 
feiting of trade-mark goods, and the sale or 
dealing in of counterfeit trade-mark goods." 
The defendant is charged with having on or 
about the loth day of August, 1877, at the 
Southern district of New York, dealt in and 
sold certain counterfeits of the trade-mark of 
G. H. Mumm and Co., with intent to defraud. 
To support the complaint, the prosecution 
offered three certificates of the commissioner 
of patents, under the seal of the patent of- 
fice, to show that the trade-mark had been 
registered pursuant to law, and three wit- 
nesses were sworn— two to sustain the accu- 
sation, and one the agent of complainants, 
touching their mode of doing business. At 
the close of the case of the prosecution, the 
defendant's counsel moved for dismissal on 
the following grounds: I. That the devices of 
complainants are not the proper subjects for 
trade-marks. II. That there is no evidence 
of proper registration. III. That there is no 
evidence to warrant holding the defendant. 

The first proposition, as stated by counsel 
in his oral argument, is that, even if the 
complainants had complied with all the re- 
quirements of the statute respecting the reg- 
istration of the marks in question, their de- 
vices were not such as could lawfully become 
trade-marks, and therefore the protection in- 
tended by the statute in question could not in 
their case be invoked. The trade-marks in 
question, as shown in the certificates of the 
commissioner of patents and the fac simile 
annexed thereto, are substantially as follows: 
The representation of an eagle, with head 
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erect and wings extended, having as a perch 
the representation of a branch in leaf; the 
whole encircled "by the words and letters, 
"G. H. Mumm and Co.," "G. De Bary." 
Another consists of the words and letters, 
"G. H. Mumm and Co., Rheims," accom- 
panied by the circular design above described. 
If neither of these can lawfully become a 
trade-mark, the position of the counsel is 
well taken, and the prisoner must be dis- 
charged. The counterfeit in question em- 
bracing all of the above devices, if either one 
of them is sustained the motion falls. The 
act concerning trade-marks says: "The com- 
missioner of patents shall not receive and re- 
cord any proposed trade-mark which is not 
and cannot become a lawful trade-mark, or 
which is merely the name of a person, firm, 
or corporation, unaccompanied by a mark 
sufficient to distinguish it from the same 
name when used by other persons." Rev. St. 
U. S. § 4939. It is clearly apparent from this 
enactment that congress intended that the 
name of a person, or firm, or corporation, 
when accompanied by a mark sufficient to 
distinguish the name from that of any other 
person, firm, or corporation entitled to use 
such name, could become a lawful trade- 
mark. The device which accompanies the 
name of "G. H. Mumm and Co., Rheims," is 
clear, distinct, and well defined. It could not 
mislead any one. It is a distinguishing mark 
clearly within the provisions of the statute, 
and as such must be sustained. 

The oral argument of the counsel, that the 
eagle, being the national emblem of the Unit- 
ed States, cannot be appropriated by private 
parties as a mark for trade, is unsupported 
by the citation of any adjudicated cases that 
shed any light upon the subject. Counsel 
makes the statement, and then leaves it. If 
there is any thing at all in the position, it 
might have been strengthened by the further 
statement that it was adopted as one of the 
emblems, and was borne on the legionary 
standard of ancient Rome; that in one form 
or another, single or double headed, it has 
figured as the national emblem of other gov- 
ernments, such as Russia, Prussia, and Aus- 
tria. There is, however, but slight resemb- 
lance between the national emblem and the 
eagle constituting a part of the trade-mark 
in question. It has been decided m the 
courts of France that national arms can eon- 
cur with other distinctive signs— for example, 
the name of the merchant— to constitute an 
industrial mark. Browne, Trade-Marks, p. 
181, § 261, and the case there cited. If na- 
tional arms can thus be appropriated, it seems 
to me that there can be no question as to 
the right of complainants to appropriate a 
portion of the national emblem. I am clearly 
of the opinion that the commissioner of pat- 
ents was right in registering the mark; that 
it possesses all the requisites of a lawful 
trade-mark, and, therefore, the first motion 
must be denied. 
The certificates of the commissioner of 



patents, under seal, presented in evidence, 
show the 2d day of September, 1876, the 
trade-marks in question were deposited in 
the patent office, for registration, by G. H. 
Mumm and Co., of Rheims, France; that 
with each mark they deposited a statement, 
a copy thereof being annexed to each cer- 
tificate; said certificates further state that 
"a declaration under the oath of Peter Her- 
mann Mumm, a member of said firm," was 
also deposited; it is further certified that the 
statements under oath contained certain 
declarations which are almost word for word 
the language of the statutes. It is, how- 
ever, contended by counsel that these certif- 
icates are not sufficient proofs of the proper 
registration; that they cannot become evi- 
dence of the filing of the statement under cath 
required by the statute. These certificates are 
clearly not admissible under section 8S2 of 
the Revised Statutes, because they are not 
copies authenticated by the seal of the de- 
partment. They are not certified copies, but 
certify that a certain paper had been depos- 
ited containing certain declarations. 

In the case of Smith v. Reynolds [Case No. 
13,097] the judge, commenting on a similar 
question, used this language: "A certified 
copy of the trade-mark, of the date of its 
receipt, and of the statements filed there- 
with, that is, a copy of everything filed and 
recorded, and of the memorandum of the 
date of the receipt thereof is made evidence. 
But such copy is made evidence only that 
what is shown by it to have been filed was 
filed." From this language it would be in- 
ferred that such certificate was evidence of 
all it contained, except, perhaps, conclusions 
of law. It would be evidence of all ques- 
tions of fact. The case of Smith v. Reynolds 
differed from the present ease. In that case 
the certificate did not set forth the filing 
of the statement under oath, and its con- 
tents. In the present case it does. In the 
absence of this certification, and in the ab- 
sence of proof of the -filing of the required 
statement under oath, the judge refused to 
grant an injunction. Congress gave to this 
certificate the character of evidence in sec- 
tion 4940, Rev. St.; when admitted it is evi- 
dence of all statements of fact in it con- 
tained. When the facts thus certified show 
a full compliance with all the requirements 
of the statutes, it must at least be considered 
prima facie evidence of the proper registra- 
tion of complainant's trade- mark. In the ab- 
sence of all evidence to the contrary it must 
be deemed conclusive. Since writing the 
above I have found a case sustaining the 
position herein taken. Vide Walker v. Reid 
[Case No. 17,084]. 

Having disposed of these objections, I now 
turn to the last question, viz.: Does the evi- 
dence warrant holding the accused for trial? 
A committing magistrate acts in a twofold 
capacity,— as a court in deciding questions 
of law and of evidence; as a jury in finding 
questions of fact. But the scope of investiga- 
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tion before the magistrate falls far short of a 
trial of a prisoner before the court and a jury. 
It is not required before the magistrate as it is 
"before the jury, that all reasonable doubt of 
the prisoner's guilt must be removed; it is 
only required that the evidence be sufficient to 
establish probable cause that the prisoner 
committed the offience charged. In the pres- 
ent case probable cause of two facts must be 
•created. 

I. That the prisoner committed the offence. 
The evidence of Chapman and Benedict is 
■conclusive on this point, 

II. Did he do it with intent to defraud? 
It is contended by counsel, both in their oral 
.and written argument, that it must be pre- 
sumed that the labels sold by defendant 
were for a legitimate purpose, and that in 
■dealing with Chapman and Benedict the pre- 
sumption is they had authority to act as 
.agents of complainants, and therefore de 
fendant was dealing with complainants, and 
they could not be defrauded by the trans- 
Action. The evidence before me, in sub- 
stance, is that Chapman, a man unknown to 
the prisoner, and who assumed the name of 
Benedict, applied to the accused for labels 
of complainant's trade-mark; the accused 
promised to furnish them, and did so on the 
following day, delivering them after dark 
in a lager beer saloon on South Washington 
Square. That when he entered this saloon 
Mr. Benedict was behind the bar. He asked 
for Benedict, and when Mr. Benedict said 
he was the man, he hesitated to transact the 
"business with him, and did not until Mr. 
Chapman, who had given the order, present- 
ed himself. The counterfeit labels were de- 
livered, the price paid, and the prisoner, 
though solicited, refused to give a receipt. 
The Monday following, Mr. Chapman swears, 
he again saw the accused, and in connection 
with the transaction, he— the accused- 
stated that if it were known what he had 
■done, he would be sent to the state's prison. 
It was further testified by Mr. De Bary, as 
general agent of G. H. Mumm and Co., that 
.all the wine of that firm shipped to the Unit- 
ed States came to his firm, and that G-. H. 
Mumm and Co. never sold labels to their 
trade-mark except as attached to packages 
containing their goods. No evidence on the 
part of the accused was offered. 

From this evidence I can see no escape 
from the conclusion that the offence was 
committed with intent to defraud. There 
can be no other reasonable deduction from 
the evidence. No fraud was committed be- 
cause the immediate purchaser, and the 
complainants who furnished the money, knew 
what was being bought The prisoner, how- 
ever, had no knowledge of the person with 
whom he was dealing; if he had, evidence 
■of such knowledge would have been proper 
to destroy the presumption of intent. The 
immediate consequence of such transaction 
is a double fraud,— first, destroying the busi- 
ness of a firm which has taken years to 
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build, by diverting the profits of their trade, 
and by destroying confidence in their prod- 
uct of manufacture by palming off a spuri- 
ous article as genuine. And, second, by in- 
ducing the public to purchase an article oth- 
er than that for which they supposed they 
were paying. It is a fraud on .the com- 
plainants, and a fraud on the public, and. 
the evidence, to my mind, is sufficient for 
finding that there was probable cause to be- 
lieve that such a fraud was intended by the 
accused. The motions to dismiss are there- 
fore denied, and in the absence of further 
evidence, the prisoner must be held to await 
the action of the grand jury. 

It seemed to me, when the questions of 
law herein discussed were raised, that they 
were ones calling for a decision of the 
courts empowered to construe and inter- 
pret statutes. That they were not prop- 
erly cognizable by a committing magistrate, 
whose duty, as I understand it, is to up- 
hold and enforce the statutes as he finds 
them. Acting on this view, I declined to 
hear argument on the motion to dismiss the 
proceedings on the ground of the unconsti- 
tutionality of the act in question. The 
questions, however, being raised and argued, 
and this being the first arrest under the act 
of 1876, I felt it my duty to give them as 
full and as just consideration as I was able. 
I, however, disclaim any ambition to assume 
functions or duties not properly within the 
scope of a committing magistrate. And, as 
an excuse for giving expression to my 
views in this unusual form, I state that the 
questions presented in a proceeding of this 
nature are entirely new, and that in this 
form it may be convenient in the event of 
similar prosecutions before me. 
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UNITED STATES v. The STEPHEN HART. 

[Cited in The Springbok, 5 Wall. (72 U. S.) 
20. See The Stephen Hart, Case No. 13,364. 
Affirmed by supreme court 3 Wall. (70 U. S.) 
559.] 
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UNITED STATES v. STEPHENSON'S 
EX'RS et al. 

[1 McLean, 462.] i 

Circuit Court, D. Illinois. June Term, 1839. 

Sealed Instruments — Scrawl Seals — Bonds 
Taken under Federal Statutes. 

1. To constitute a sealed instrument at com- 
mon law, it must be sealed with wax or some 
tenacious substance. 

2. In this country a scrawl has been general- 
ly substituted for a seal, by the legislation of 
the different states. 

i [Reported by Hon. John McLean, Circuit 
| Justice.] 
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3. A bond taken under an act of congress is 
not governed by the local law of the state 
where it may be executed. 

4. The bond, in contemplation of law, is giv- 
en at the seat of the federal government; as at 
that place the officer must account, for the per- 
formance of his duties. 

5. A bond with a scrawl seal, given under an 
act of congress, is good. 

6. A bond required to be given by congress, 
must be presumed to be sueh an instrument as 
by general usage, is denominated a bond. 

7. A scrawl is substituted for a seal, by gen- 
eral usage, both in a popular and legal sense. 

[Cited in Tolman v. Spaulding, 3 Scam. 13.] 

At law. 

Mr. Baker, late U. S. Dist. Atty. 
Breese & Davis, for defendants. 

OPINION OF THE COURT. This action 
is "brought for a bond given by Stephen- 
son, in his life time, as a receiver of public 
moneys; and the plaintiffs seek to recover 
of his representatives and his sureties a bal- 
ance of moneys received by him but not 
paid over to the government. The defence 
set up is, that the act of congress requires 
a bond to be given, and that the instrument 
declared on is not a bond, at common law, 
it not having been sealed. This question is 
raised by special demurrer. The acts of con- 
gress establishing the several land offices, 
require the "receivers of public moneys, for 
lands, to give bonds with approved securi- 
ties." The bond in question has scrawl 
seals, but there is no act of congress declar- 
ing that a scrawl may be substituted for a 
seal, and it is contended that the common 
law rule applies. And there is no question 
that at common law, a bond is a sealed in- 
strument, and that the seal must be formed 
of wax or some tenacious substance that 
will receive and retain an impression. 2 
Leigh, N. P. 730. 

The supreme court of New York have de- 
cided (5 Johns. 244) that an instrument exe- 
cuted in Virginia with a scrawl seal which, 
by the statute of that state was a seal, but 
which instrument was to be carried into ef- 
fect, in the state of New York, could not be 
considered a sealed instrument. The com- 
mon law rule, on this subject, prevails in 
New York. Seals were invented and were 
in common use, long before the art of writ- 
ing was in general use. The seal was 
known by the impress it bore, and the act 
of sealing was a deliberate and solemn act, 
which gave greater dignity to sealed than 
unsealed instruments. This distinction which 
originated in a rude and barbarous age, has 
beccme one of the axioms of the law, and is 
still rigidly adhered to. The reason on 
which this distinction was founded is far 
less forcible now, than it formerly was; but 
it is still regarded as a settled principle. 
With few exceptions the legislatures of the 
different states have, by special acts, pro- 
vided that a scrawl should constitute a 
seal. This has been done in Illinois where 



the bond was executed, and it is insisted 
that the local law must govern the instru- 
ment in this case. The bond was executed 
with the condition that the receiver should 
faithfully discharge his duties, and account 
and pay over to the government, all monies 
received by him. He is to account to the 
proper department at Washington City, and 
pay the money to the treasurer of the Unit- 
ed States at that place, or at such other 
place as should be directed. In contempla- 
tion of law the bond was executed at the 
seat of government, as that is the place 
where the chief officers of the executive re- 
side, and to whom the receiver was amena- 
ble for the faithful discharge of his duties. 
The local law, therefore, does not govern 
the bond either as to its character or effect. 
It is an instrument given under an act of 
congress, and must be construed wi-th re- 
gard to such act, and the general principles 
of law which are applicable. [Cox v. U. S.l 

6 Pet. [31 U. SJ 173, 203; [Duncan v. U. S.l 

7 Pet. [32 U. S-] 435. 

The argument is not without force that 
where a term is used in legislation, which 
has a technical and well defined meaning 
at common law, the term is supposed to be 
used with reference to such meaning. And 
it is contended that the word "bond" is well 
understood at common law, and that this, 
rule must govern the instrument under the 
act. This inference may be admitted, where 
there are no counteracting circumstances. 
The ease in 1 Bos. & P. 360, was where a 
bond with a scrawl seal had been given in 
Jamaica, where the scrawl was recognized 
as a seal, and a suit was brought on it in 
England- The pleadings raised the ques- 
tion whether such an instrument could be de- 
clared on as a bond; and the court inclined 
to think it could not be, there being no- 
proof of the usage in Jamaica. The case, 
however, was compromised, on the debt be- 
ing paid by the defendant, and the plaintiff 
paid the costs. 

From the reference to the usage in this 
case by the court, it would seem, that such 
usage if proved, would be recognized as the 
law of the contract. But, however this may 
be, the question for the court to determine 
is, whether in the act of congress the word 
bond must be denned by a reference to the 
common law, or to the usage, founded on 
local legislation, which obtains generally in 
the different states. The fact that the states 
have legislated on this subject, proves the 
inveteracy of the common law rule; but this 
does not operate against the inference we 
are about to draw. There is no common 
law as exclusively applicable to the federal 
authority. In the exercise of its judicial 
functions, it adopts the common law of the 
state, within which the case arises. But 
there is no general principle that pervades 
the Union, as a rule of right or of action, 
which is independent of the common law 
recognized in the states respectively. This,. 
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however, is not a question of local law, 
either statutory or common, "but of construc- 
tion and definition. What did the legisla- 
ture mean by the word "bond" as used? 
That they intended to include an instru- 
ment, which at common law was denomi- 
nated a "bond," is admitted, but did they 
intend to include under the designation of 
"bond," an instrument having a scrawl seal? 
This can best be determined by the general 
use and application of the term in this coun- 
try. 

It would be a dangerous precedent to go 
out of the country for the meaning of terms 
used in a statute, which, by common usage, 
have a definite meaning. The policy of a 
law is influenced not more by local consid- 
erations, than are the words used in the en- 
actment of it. And words thus adopted are 
not to receive a technical and strained mean- 
ing against the popular sense. The principle 
may be fully and forcibly illustrated in the 
case under consideration. Congress is com- 
posed of representatives from the different 
states, and in those states with the jexcep- 
tion of some two or three, an instrument 
sealed with a scrawl is as much a bond in 
its character and effect, as if it were sealed 
by wax or wafer, or any other tenacious 
substance. By a law of congress, certain 
officers are required to give bond; now, must 
this bond be sealed with wax, &c or will 
a scrawl seal be sufficient? A scrawl equal- 
ly with wax, by general usage, constitutes 
a seal. Is this general usage to be rejected, 
and the common law definition of a bond, 
only to be adhered to? On the contrary, is 
it not manifest that the legislature consti- 
tuted as has been stated, legislate under 
the influence of general usage and popular 
definition? When the term "bond" is used, 
may it not, and indeed must it not, be pre- 
sumed to be used in reference to the gen- 
erally understood signification, as well in 
legal proceedings as in popular language? 
There is no rule of construction which is 
believed to conflict with this. It affords the 
only safe standard by which to judge of the 
language of a popular and representative 
body. To reject this safe and reasonable 
rule, for one however venerable for its an- 
tiquity, whieh has been exploded by almost 
all the states, would be to reject the lights 
of experience and modern advancement for 
the maxim of a barbarous and unenlightened 
age. The general legislation and usage of 
the states on this subject, may be said to 
give, in this case, the common law to the fed- 
eral government. At least that it affords 
the only safe rule by which the terms used 
by congress are to be defined and under- 
stood. Where a state has adopted the com- 
mon law, as in New York, and has not leg- 
islated on the subject, it is admitted that the 
common law definition of a bond would, in 
such state be the correct rule. The parties 
to the bond under consideration, as appears 
from its language, have treated the scrawls 
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as seals, and have acknowledged them to be 
their seals. And shall that which a party 
calls a seal, and has acknowledged to be 
his seal, be rejected as such, under a gen- 
eral usage which makes it a seal? We think 
not. On the contrary, we think in reason 
and on established principles of construc- 
tion, the instrument under consideration 
must be considered a bond within the re- 
quirement of the act of congress, and as 
such, binding on those who signed it. Judg- 
ment for the plaintiffs "with costs. 



Case ISo. 16,387. 

UNITED STATES v. STERLAND. 

[3 Quart Law J. 244; 6 Pittsb. Leg. J. 50.] 

District Court, W. D. Virginia. July, 1858. 

Evidence — Deceased Witness. 

1. In a prosecution against a postmaster; evi- 
dence having been given that the office was sus- 
pected on account of the disappearance of mail 
matter which led to investigation, and ulti- 
mately to the prosecution, it is competent for 
the defendant to repel the presumption arising 
from this testimony, by showing that miscar- 
riages of the mails, sent through the same of- 
fice continued after his removal from the office. 

2. The rule that the testimony of a deceased 
witness may be given in evidence on a second 
trial between the same parties does not apply to 
a criminal cause. Such evidence is inadmissible 
to support either the prosecution or defence. 

At October term, 1856, James Sterland was 
indicted for stealing a letter and its contents 
from the post office at Wytheville, Va., he be- 
ing a clerk employed in said office. He was 
put upon trial at that term, but the jury failed 
to agree. He was again tried, with the like 
result, at May term, 1857; and now was put 
upon trial before a third jury, at this term. 

It was proved that the prisoner was a clerk 
in the post office at Wytheville, and entrusted 
with the management of the mails at that 
place. A mail agent who was the principal 
witness for the prosecution, testified that in 
1S56 the post office at Wytheville had fallen 
under suspicion owing to irregularities, and 
disappearances of mail matter, which seemed 
to be attributable to that office. He had 
therefore investigated the matter and his in- 
vestigation had resulted in this prosecution. 

After the case for the United States was 
closed, the prisoner called a witness, James H. 
Myers, and stated that his purpose was to 
prove by this and other witnesses that after 
the 29th day of October, 1856, (when the pris- 
oner was arrested and imprisoned,) divers let- 
ters containing money and valuables, which 
had been mailed at Wytheville, had never 
reached their destination; and that he was in 
jail from October, 1856, till the latter part of 
May, 1857, when he was admitted to bail. 
Objection was made to the admission of this 
testimony, and counsel were heard on the 
question. 

F. B. Miller, TJ. S. Atty. 

Floyd, Wysor & Cook, for prisoner. 
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BROCKENBROUGH, District Judge. Evi- 
dence has been given that prior to the com- 
mencement of this prosecution this post office 
had fallen under the suspicions of the depart- 
ment in consequence of delinquencies in the 
transmission of the mails, for which this of- 
fice was believed to be responsible; and that 
these suspicions were the motives leading to 
the action and investigation which terminated 
in this prosecution; and it is also shown that 
the defendant was a clerk in this office, and of 
course exposed to these suspicions. This tes- 
timony was not necessary to support the pros- 
ecution. The facts might have been detailed 
without any statement of the suspicions which 
put the agents of government in motion. But 
that evidence is before the jury and the pris- 
oner is exposed to its influence against him. 
"Whatever may be the weight of the testimony 
—be its effect much or little— he must suffer 
something from its operation. It therefore 
seems pertinent to rebut the effect of this evi- 
dence. To do this the prisoner offers to show 
that after he was arrested and imprisoned, 
and therefore relieved from all suspicion on 
account of subsequent delinquencies, there 
were still irregularities and miscarriages in 
this office. I think this is relevant and proper 
testimony. He is to be affected by evidence 
of delinquencies occurring while he was in the 
office. I think he ought to be allowed to show 
that after his connection with the office had 
terminated and he was in such a situation as 
to render it impossible to suspect him, the de- 
linquencies continued to occur. I must admit 
the evidence for what it is worth. 

In the further progress of the case the pris- 
oner proved that Eli Rider was examined as 
a witness in his behalf on the trial at May 
term, 1857, and that Rider had since died. He 
then called a witness who said that he heard 
Rider's evidence and could detail it; and the 
prisoner then proposed to offer Rider's state- 
ments in evidence. This was objected to on 
the ground that in a criminal trial, proof of 
the testimony given by a deceased witness on 
a former trial is not admissible. For the gen- 
eral rule on the subject the prisoner's counsel 
referred to 1 Greenl. Ev. §§ 163-166, and to 
Strutt v. Bovingdon, 5 Esp. 56. On the other 
side, Finn v. Com., 5 Rand. [Va.] 701, was re- 
lied on. 

BROCKENBROUGH, District Judge. 
There is no question as to the rule that in a 
civil action either party may give in evidence 
the facts deposed to by a deceased person who 
has testified upon a former trial. But I do 
not find that this eourse has ever been allowed 
in a criminal trial. On the other hand, Finn's 
Case is a direct authority against the admis- 
sion of such evidence. It is true that in that 
case the testimony was offered against the 
prisoner, and the court held that it was the 
right of the accused to be confronted with his 
accuser and the witnesses. But if such evi- 
dence cannot be used against him, is it not a 



corollary from the decision that it may not be 
used in his favor? To me it seems that it is. 
But the defendant's counsel contend that 
Finn's Case is not binding upon this question, 
because upon the point now in dispute that de- 
cision was a mere obiter dictum. It is true 
that in Finn's Case the witness whose former 
testimony was offered against the prisoner was 
not dead; but he had left the commonwealth- 
was beyond the jurisdiction of the court, and 
for all the practical purposes of the prosecution 
was in the same condition as if dead. If it 
had been a civil action, proof of his state- 
ments on the former trial would have been ad- 
missible. The question therefore in that case 
was not precisely identical with the one at the 
bar; but the court considered the subject in 
both aspects, and decided that the absent wit- 
ness could only be regarded as a dead man; 
or rather they decided that, even if he were 
dead, his statements would not be heard, and 
still less could they be admitted on the ground 
of his absence from the jurisdiction. I cannot 
say that I approve the rule as it is established. 
I can easily preceive the great oppression and 
hardship under which a man might suffer by 
reason of the death of his witness. It does 
seem that it is easting upon him an injury re- 
sulting from the act of God; and the remarks 
of Lord Ellenborough, in Strutt v. Bovingdon, 
are very apposite, that this is not the loose 
asseveration of an irresponsible person, but his 
statement under the sanction of an oath, and 
it comes in that sacramental form in which 
alone is evidence to be heard. But I have no 
alternative, and am constrained to hold that 
this evidence is not admissible. 

The prisoner was found guilty and sentenced 
to ten years' imprisonment in the penitentiary 
of the United States. 



Case "No. 16,388. 

UNITED STATES ex rel. VAN NORTH- 
WICK v. STERLING. 

[2 Biss. 408; i 3 CM. Leg. News, 187; 13 Int. 
Rev. Rec. 100.] 

Circuit Court, N. D. Illinois. Jan., 1871. 

Municipal Bonds— Dc-rr of Citt Authorities — 
Poweu to Collect Tax. 

1. The fact that the total revenue of a city 
is used in defraying its current expenses, does 
not constitute a legal or sufficient excuse for not 
paying its maturing indebtedness. 

2. They have no right to spend their income 
in this way, leaving their bonds and other debts 
unpaid; but are bound to provide for and pay 
the latter, and on failure or refusal, this court 
will, by mandamus, compel them so to do. 

3. A city, which by its charter has certain 
general powers of taxation, and by consent of 
a majority of its legal voters at a proper elec- 
tion, can levy and collect a further tax, cannot 
plead that they have not sufficient power to col- 
lect an adequate tax to pay their debts. Un- 
der such a charter the authorities should, from 

i [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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their ordinary revenue, discharge their legal in- 
debtedness, and provide for their ordinary ex- 
penses by a further tax, according to their char- 
ter. 

This was a demurrer to the return to an 
alternative writ of mandamus. 

The substantial allegations in the applica- 
tion for this writ are that on the 20th of 
October, 1870, said relator [John" Van North- 
wick], by the consideration and judgment 
of this court, recovered against said respond- 
ent, a municipal corporation of this state, 
with power to borrow money and issue 
bonds, a judgment for the sum of §5,069.57, 
which said judgment was for the amount 
then due and unpaid on certain bonds and 
coupons theretofore issued by said city to the 
relator; that due notice of said judgment 
had been given the respondent, and its offi- 
cers requested to pay the same; but they 
failed and neglected to take any steps to- 
ward providing for such payment; and pray- 
ing a writ of mandamus to compel the levy 
and collection of a sufficient tax to pay and 
satisfy said judgment. 

To this writ tie respondent filed an an- 
swer, admitting the recovery of said judg- 
ment and its non-payment, and also admit- 
ting the corporate existence of the respond- 
ent under the laws of this state, but in- 
sisting that by its act of incorporation said 
city authorities were only authorized to levy 
taxes at the rate of one per cent per annum 
on the valuation of the taxable property of 
said city; that the expenses of said city gov- 
ernment amount to about six thousand dol- 
lars per annum, and that the total receipts 
from taxes, licenses and fines, which were 
all the sources of revenue the respondent 
had, were only about six thousand dollars 
per annum. It further appeared from the 
return that said city charter contains in ad- 
dition to the clause conferring power to as- 
sess and collect a tax of one per cent, on the 
valuation of the property of the city, this 
further clause: "The said city council may, 
however, levy and collect a tax for city pur- 
poses greater than one per cent, provided 
the same be done with the consent of a ma- 
jority of the legal voters of said city voting 
at a general or special election ordered for 
such purpose." It further appeared that 
said city was in debt upon bonds bearing 
interest at the rate of ten per cent, per an- 
num, exclusive of said judgment to the 
amount of $0,424.70, and a floating indebted- 
ness of about ?2,100. In other words, the 
substance of the return was that all the rev- 
enue derived from taxation at the rate of 
one per cent, and from licenses and fines was 
used in the payment of the current expenses 
of the city government, leaving nothing with 
which to liquidate said judgment and the 
other maturing indebtedness. 

To this return the relator demurred, as be- 
ing an insufficient answer to the writ. 

Jewett & Jackson, for relator. 

F. Sacket and M. S. Henry, for respondent 
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BLODGHETT, District Judge. The question 
raised by the demurrer is, does the return 
show a legal and sufficient excuse for the 
failure or refusal to pay the judgment re- 
ferred to. There is no dispute as to the ex- 
istence of the indebtedness, nor as to the 
power of the respondent to incur the same, 
so that the only question is as to the power 
and duty of the court, upon the admitted 
facts, to enforce its payment by the process, 
of mandamus. The only excuse or reason 
urged against the application being the want 
of power in the corporate authorities to levy 
the tax requisite for the purpose. 

Questions kindred to this have of late at- 
tracted much attention, and have been the- 
subject of much diseussion, both in this court 
and elsewhere, and the uniform tenor of the- 
decisions has been such as to leave no doubt 
as to the general power of courts to enforce- 
by mandamus the levy and collection of 
taxes by municipal corporations, for the pur- 
pose of paying the debts and obligations of 
such corporations. But it is insisted by the- 
respondent that none of the cases have gone 
to the extent of compelling such levy and 
collection of taxes unless the same came- 
within the delegated powers of the corpora- 
tion. 

Forthepurposes of this case I donotdeem 
it necessary to discuss the abstract question 
as to what courts shall do in cases where 
there is a want of adequate power of taxa- 
tion to pay a legally contracted indebtedness, 
as it seems to me the respondent has ample 
corporate power to meet this emergency. It 
has power to levy a tax of one per cent, on 
the assessed value of all real and personal 
property within its limits. And with the- 
consent of its legal voters, expressed at any 
general or special election, it has an unlim- 
ited power of taxation. It seems then clear- 
to me that if the tax of one per cent, was 
not sufficient to raise the amount needed to 
meet this liability, it was the duty of the 
eity authorities to call an election and re- 
quire its voters to vote a sufficient tax for the 
purpose. The duty of paying municipal 
debts is as obligatory upon the citizens as. 
upon the officers of the city. Indeed, the 
city authorities are only the agents of the 
citizens. Besides, what right had the city 
officers to expend the entire income of the 
city from the one per cent tax in payment 
of current expenses, and leave this indebted- 
ness unprovided for? Why did they not,, 
from the proceeds of this one per cent, tax, 
pay the bonds and coupons on which this 
judgment was rendered, and take a vote as- 
to the expediency of raising a further tax 
to defray current expenses? The proceeds 
of this one per cent, tax are not specially set 
apart and dedicated to the payment of cur- 
rent expenses. 

The bonds for which this judgment was 
rendered had been legally issued, and the 
city authorities and voters were all charge- 
able with notice that they were due and 
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ought to be paid. They should then have 
levied and collected an adequate tax in apt 
time to have the money ready when their 
obligations matured, and, having failed to 
do so, are guilty of a breach of duty -which 
the writ of mandamus will compel them to 
perform. 

In the case of City of Galena v. Amy, 5 
Wall. [72 U. S.J 703, the city authorities of 
Galena had power, if they thought the pub- 
lic good required it, to levy a tax, etc. There 
the power was discretionary in the city au- 
thorities, and yet the court held that they 
were bound to exercise this discretion, and 
compelled them by mandamus to do so. 

The same doctrine is enunciated with equal 
emphasis in Supervisors v. U. S., 4 Wall. [71 
U. S.] 435; Von Hoffman v. City of Quincy, 
Id. 535; People v. City of Cairo, 50 HI. 154; 
Riggs v. Johnson Co., 6 Wall. [73 U. S.] 166. 
The aspect then of the case is this: The re- 
spondents owe the debt, and acknowledge 
their legal and moral obligation to pay it, 
but have failed to take the necessary steps 
to raise the funds wherewith to do so. They 
have the power to levy and collect an ade- 
quate tax, and their duty is co-extensive 
with that power. For these reasons the 
mandamus must be made peremptory. 

NOTE. The United States circuit court has 
power to issue a mandamus requiring state or 
municipal officers to levy and collect a tax. 
IT. S. v. Treasurer of Muscatine Co. (Lansing 
v. County Treasurer) rCase No. 16,53SJ; IT. S. 
v. Lee Co. [Id. 15,589], and cases there cited. 
The municipality having issued the bonds may 
be compelled to pay the interest. Flagg v. 
Mayor, etc., of Palmyra, 33 Mo. 440; St. Jo- 
seph & D. C. R. Co. v. Buchanan Co. Ct, 39 
Mo. 485. Consult, also, XL S. v. Mayor, etc., 
of Burlington [Case No. 14,687]. 
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UNITED STATES v. STERN. 

[5 Blatchf. 512; i 6 Int. Rev. Rec. 169.] 

Circuit Court, S. D. New York. Nov. 13, 1867. 

BuiBEJiv — Internal Revenue Laws. 

The words, "and shall be thereof convicted," 

in the 62d section of the internal revenue act 

of July 13th, 1866 (14 Stat. 168), which makes 

it an indictable offence to bribe an officer of the 

United States, are to be treated as surplusage. 

[Cited in Edwards v. Denver & R. G. R. Co. 

(Colo. Sup.) 21 Pac. 1012; Gould v. Wise 

(Nev.) 3 Pac. 33; Henderson v. Wabash, 

St. L. & P. Ry. Co., 81 Mo. 60S.] 

This was a motion in arrest of judgment. 
The defendant [David Stern] was indicted, 
under the 62d section of the internal rev- 
enue act of July 13th, 1866 (14 Stat. 168), 
for an attempt to bribe an officer of the 
United States, and was found guilty by the 
jury. The motion was founded on the 
ground that, under the section, as it was 
drawn, no conviction could be had. 



i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



Benjamin K. Phelps, Asst U. S. Dist. 
Atty. 
Abraham ,T. Dittenhoefer, for defendant. 

BENEDICT, District Judge. The phrase- 
ology of the section in question is certainly 
extraordinary. It is as follows: "And be 
it further enacted, that, if any person or 
persons shall, directly or indirectly, prom- 
ise, offer or give, or cause or procure to be 
promised, offered or given, any money, 
goods, right in action, bribe, present or re- 
ward, * * * * to any officer of the Unit- 
ed States, ***■:= W ith intent to influ- 
ence any such officer or person to commit, 
or aid and abet in committing, any fraud 
on the revenue of the United States, or to 
connive at, or collude in or to allow or per- 
mit, or make opportunity for, the commission 
of any such fraud, and shall be thereof con- 
victed, such person or persons so offering 
* * * * shall be liable to indictment in 
any court of the United States having juris- 
diction, and shall, upon conviction thereof, 
be fined not exceeding three times the 
amount so offered, * * * * and impris- 
oned not exceeding three years." Such be- 
ing the act, the point taken is, that it must 
be held to be inoperative and impossible to 
be executed, as, by express words, a pre- 
vious conviction is made necessary before 
an indictment can be found. Such, indeed, 
must be the result, if any effect is to be 
given to the words, "and shall be thereof 
convicted." It is not a case of the mere 
transposition of a word or a sentence; nor 
can any signification be given to the words 
referred to, which will render them con- 
sistent with the rest of the provision. To 
give them any meaning at all, as they stand, 
is to render the whole act meaningless; 
and the question is, whether these words, 
standing as they do, shall be treated as 
surplusage and of no effect, or whether, 
by giving them effect, the whole act shall 
be rendered void. Without these words, 
the act is complete; for, it defines an of- 
fence, declares it to be the subject of in- 
dictment, and provides a punishment on 
conviction. It is an act which was loudly 
called for, to prevent, if possible, a crime 
justly supposed to be of great and alarm- 
ing frequency. To suppose that congress, 
while pretending to remedy such an evil, 
intended to pass an act which, by its own 
express words, was to be rendered wholly 
ineffective, under any possible circumstan- 
ces, is to suppose congress to be capable 
of deliberate folly, if not of fraud upon the 
public. I entertain no doubt, that it is the 
duty of a court to prevent such a result, 
and, by treating the words in question as 
surplusage, to carry out the intention of 
congress, as manifested by the passage of 
an act on the subject in question, and by 
the various provisions which are incorpo- 
rated in the act. 
The section must, therefore, be read as 
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if the words, "and shall be thereof con- 
victed," which are without meaning, as they 
are used, were not present. This disposes 
of the question raised on behalf of the 
prisoner, and judgment must, accordingly, 
be entered on the verdict. 



Case No. 1»,390. 

UNITED STATES v. STETSON. 

[3 Woodb. & M. 164.] i 

Circuit Court, D. Massachusetts. May Term, 
1847. 

Indictment — Different Offences— Judgment— 
Waiter of Objections— Lakceny. 

L When an indictment describes in different 
counts different offences, and of different grades 
and punishments, implied from the same trans- 
action, and the verdict is guilty of the last 
count only, judgment may properly he rendered 
on the verdict. 

[Cited in brief in State v. Watson, 63 Me. 
134.] 

2. If articles stolen are alleged to belong to 
owners "unknown," the indictment is good on 
its face; and if the owners were, in fact, known, 
the objection should have been taken to the 
evidence at the trial for a variance or by special 
plea. 

The respondent [Matthew Stetson] had 
been indicted and tried at the first session of 
this term, for a charge of piracy, in one 
count, for running away, piratically, in July, 
1845, with a eargo of whale oil, at Sidney, 
in New South Wales, in the barque La 
Grange, a vessel belonging to citizens of the 
United States, of which he was commander, 
and which had sailed from New Bedford. 
In another count he was charged with lar- 
ceny of the same oil. In both, the owners 
were described as unknown. At the trial 
he was found guilty of the second count 

His counsel, at the adjourned session of the 
court in September, A. D. 1847, filed a mo- 
tion in arrest of judgment, a copy of which 
is annexed: "And now, after verdict and 
before judgment, the said Matthew, by his 
counsel assigned to him by the court, move 
the court in arrest of judgment, that the 
prisoner be discharged, for the causes fol- 
lowing, viz.: 1st Because the indictment 
avers the property to be of certain persons 
whose names are to the jurors aforesaid, un- 
known; and Atkins Adams, a witness on the 
trial, testified that he was one of the owners 
of said property; and that he appeared as a 
witness before the grand jury, who found 
the bill of indictment in this case; so that 
by inquiry, the grand jury might have ascer- 
tained the names of the owners, and ought 
to have averred them in the indictment. 2d. 
Because the first count is for felony, and the 
second for a misdemeanor, which two counts 
cannot be properly and legally joined in one 
indictment." 

J. Wingate Thornton, for the prisoner. 
Ch. Levi Woodbury, for the United States. 

i [Reported by Charles L. Woodbury, Esq., 
and George Minot, Esq.] 



WOODBURY, Circuit Justice. The first 
ground assigned for the motion in arrest of 
judgment has been fully considered by this 
court, in U. S. v. Peterson [Case No. 16,037]. 
There it was held that if two counts were 
united in one indictment for the same of- 
ence, describing it in the two as of different 
degrees of turpitude, so as to regard differ- 
ent kinds of punishment of like character, 
the judgment would not be arrested. And 
the impression conveyed is, that if the pun- 
ishments were of a character clearly differ- 
ent, the motion would prevail; and the more 
especially so, if the crimes were connected 
with two different transactions. The reason 
for it then would be, that the court had no 
means of knowing of which grade of crime, 
under a general verdict, a jury had sup- 
posed the defendant to be guilty, if it was 
but one transaction; or of which of the two, 
if there were two transactions. But on the 
contrary, the inference might, perhaps, as 
well be in both cases, that the jury found 
the prisoner guilty under both counts,, and 
both being good in form, the court might ai 
least sentence him for either. In this case, 
however, there is no difficulty in rendering 
judgment on the last count alone, as the 
jury have found the prisonei' guilty of that 
count alone. The transaction was also one 
and the same which was referred to in both 
counts. There is no danger to the prisoner 
in this course, and we are not aware of any 
precedents against it, when the verdict, as 
.here, was not general on the whole indict- 
ment, but limited, ipsissimis verbis, to the 
last count The cases cited for the prisoner 
on this point from 1 Chit. Cr. Law, 254; 
Archb. Cr. PI. 60; and 3 Term R. 100, were, 
with many others, considered and explained 
in the Case of Peterson, before referred to. 

In respect to the second objection, it re- 
solves itself, when analyzed, into a question 
rather of fact than law. It is, in substance, 
that the indictment describes the owners of 
the oil stolen as "unknown," when in truth 
they were known,— one of the witnesses be- 
ing the owner. But a motion in arrest can- 
not be maintained for an error in fact com- 
mitted by the grand jury and existing in the 
indictment It must rest on exceptions in 
law to what is alleged as a fact, and in law 
a description of the owners of the property 
as "unknown," is very common and is legal. 
See forms passim, 1 Chit Cr. Law, 212; 
Hawk. P. C. bk. 2, c. 25, § 71; 2 Hale, 
P. C. 181; Cro. Car. 36; Plowd. 85b; 2 
Chit Cr. Law, 499. At the same time it 
may be in some views important to the 
prisoner to have the ownership stated truly; 
and the question is put by his counsel, how 
can he avail himself of a mistake in the in- 
dictment in this respect, unless by a motion 
in arrest? No difficulty is seen in objecting 
to the evidence at the trial, if it states the 
owners to be known, when in the indictment 
they are described as unknown. If the dif- 
ference be material it would be considered 
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a fatal variance in the proof or In the pro- 
bata from the allegata. 1 Chit Or. Law, 
175, 213; 2 East, P. O. 651, 781; 3 Gamp. 
265, note; 2 Leach, 578. Again, perhaps, it 
might if material, be pleaded specially on 
leave at the time of filing the general issue. 
But in the present case the counsel for the 
prisoner is probably under a mistake in sup- 
posing all the owners of the oil were known 
at the trial. One of the owners of the ship 
was present at the trial; but he was only 
a part owner of either the ship or the 2argo. 
And after the lapse of many years since the 
transaction, and the owners being numerous, 
there was an inherent difficulty in describing 
each of them, which probably led the grand 
jury and justified them to state that the 
owners were not known. Motion overruled. 
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Case Ho. 16,391. 

UNITED STATES v. STEVENS. 

[4 Oranch, 0. 0. 341.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1833. 

Keeping Disorderly House — Evidence of 

Refutation. 
Upon a count for keeping a disorderly house, 
charging that the defendant suffered persons of 
ill fame-i^rcome together, &c., evidence may be 
given of the general reputation of such per- 
sons. And the same evidence is admissible up- 
on a count for keeping a bawdy-house. 
[Cited in Henson v. State, 62 Md. 235; State 
v. Towler, 13 It. I. 66.] 

The indictment [against Jemima Stevens] 
had two counts: 1. For keeping a bawdy- 
house. 2. For keeping a disorderly house. 

THE COURT permitted evidence to be 
given of the general reputation of the persons 
who visited the house, in support of the aver- 
ment in the second count, that the defendant 
suffered persons of ill fame to come together, 
&c; and also of the averment in the first 
count, that the defendant suffered evil-dis- 
posed persons, &c, to commit fornication, &c. 

The following cases and authorities were 
cited: 2 Russ. 682, 683; Com. v. Stewart, 1 
Serg. & R. 342; Archb. Cr. Law, 362; 2 Ld. 
Raym. 1197; 2 Chit. 39, note; 2 Burrows, 1293; 
3 Chit. 674; 2 Atk. 339, &c. 



Case K"o. 16,392. 

UNITED STATES v. STEVENS et al. 

[2 Hask. 164.] 2 
Circuit Court, D. Maine. Nov., 1877. 

Criminal Law — Reasonable Doubt — Credibility 
of Witnesses— Conspiracy — Evidence op Ac- 
complices — Master and Servant — Quitting 
Employment. 
1. A reasonable doubt is more than a captious 

doubt. It is a doubt for which a reason may 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 

- [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 



be assigned, not necessarily sufficient to con- 
vince another, but such as may properly influ- 
ence a juror honestly endeavoring to perform, 
his duty. 

2. Jurors should not disbelieve a witness, un- 
less for good reason and they must determine 
the facts regardless of statements either of 
counsel or oouit. 

3. A conspiracy ±0 obstruct the mail in viola- 
tion of Rev. St. § 3995, is a violation of section 
5440, as a conspiracy to commit an offense 
against the United States. 

4. An intention to obstruct the mail flows 
from an unlawful act that so operates, although 
its primary object was to accomplish another 
purpose. 

5. Upon prima facie proof of a conspiracy the 
acts and declarations of each conspirator are 
competent evidence to go to the jury upon the 
trial of any one of them. 

6. The jury must be first satisfied of a com- 
mon design, confederation and purpose, before 
the acts and declarations of one participating 
are competent evidence against a confederate to 
prove the scope and purpose of the conspiracy. 

7. It is lawful for employes, without any il- 
legal purpose, to quietly and peaceably leave 
the service of their employer by concerted ac- 
tion at a given time so long as they do not vio- 
late any contract to remain longer. 

8. It is unlawful for employes, whose employ- 
ment is at an end, to combine to induce others 
to quit the same service at the same time, but 
before their employment has expired. 

9. One, employed to work a day, cannot law- 
fully quit work before the day is done. 

10. An engine driver employed by the day, to 
daily make a particular run, cannot lawfully 
quit before the run is made. 

Indictment for conspiring to obstruct the 
United States mail. The defendants [George W. 
Stevens, George W. Kent, Warren H. Walk- 
er, Charles Stevens, Taylor L. Dodge, and 
Henry G. Mills] were members of the Broth- 
erhood of Locomotive Engineers, and with 
their fellows, engine drivers on the Boston & 
Maine Railroad, sixty-seven in all, struck, and 
by concert of action, quit work at four o'clock 
in the afternoon. One of these engineers, not 
a defendant, at work by the day, whose ac- 
customed run was from Exeter, N. H., to 
Portland, Me., and back, having partly com- 
pleted his return run in charge of an engine 
hauling a mail train, at four o'clock stopped 
the train away from a station in an out of 
the way place east of Kennebunk in Maine, 
detached his engine and kept control of it 
until six o'clock by running it back and forth 
on the road, then extinguished the fire, drew 
the water from the boiler and abandoned it,, 
the mails being thereby delayed. The first 
four defendants were members of a committee 
of the striking engineers directing or advising 
their conduct, and all the defendants were 
convicted. 

The cause was heard upon a motion for a 
new trial for misdirection, and because the 
verdict was against law and evidence. After 
elaborate argument, it was considered by the 
court that no error existed in the charge pre- 
sented below, and that the verdict was nei- 
ther against law nor evidence, and judgment 
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was ordered, on the verdict without any 
formulated opinion. 

Nathan Webb, U. S. Dist. Atty. 
Almon A. Strout, for G. W. and C. Stevens, 
Kent and Walker. ■ 
Charles P. Mattocks, for Dodge and Mills. 

Before SHEPLEY, Circuit Judge, and 
FOX, District Judge. 

FOX, District Judge (charging jury). The 
counsel on both sides of this cause have 
dwelt with some force upon its great im- 
portance, and I feel that it is not inappropri- 
ate for me to reaffirm that proposition. I 
apprehend that however many causes you 
may any of you have been engaged in as 
jurors, there never has been one in which 
there was really a greater interest and great- 
er questions involved than in the present 
cause. I know that during the experience 
that I have had in this place, I have had none 
come before me in which I felt there were 
more important matters involved than I feel 
that there are in the present cause which is 
now to be determined by you. It is of vital 
importance to these defendants, because it 
involves punishment both of fine and impris- 
onment in case they are found guilty. There- 
fore, gentlemen, in their behalf I invoke of 
you a most careful and candid consideration 
of the testimony, that no wrong be done to 
them by you in your deliberations. It is also 
of the greatest importance to the government 
and to the public at large. 

You are well aware that the constitution of 
the United States has delegated to the United 
States government the control and direction 
of the mails. When the government was 
formed, it was deemed of so great importance, 
the management of this great department, 
that it was decided that it should not be com- 
mitted to the various states, but that the gen- 
eral government for the general public wel- 
fare should control and regulate the manage- 
ment of the mails. And probably each one 
of you, on reflection, will come to the conclu- 
sion that there is no department of the gov- 
ernment in which the public at large have 
so great an interest and derive so much bene- 
fit from as they do from the post office. 
Think one moment what the consequences 
would be if the mails should be destroyed for 
a single day that are passing merely in this 
state of Maine—how many sufferers there 
would be. 

The government of the United States, there- 
fore, having had committed to it by the con- 
stitution the control of the mails, has seen 
fit to legislate upon the subject, and has done 
so fully for its protection. It has declared 
that it shall be an offense to knowingly and 
wilfully obstruct the mails. It has also de- 
clared that there shall be such an offense as 
amounts to conspiracy, by the combination 
of two or more persons to violate the law of 
the United States, and, having thus combin- 

S17f.ed.cas. — 8b" 



ed, by doing some act in perfecting the vio- 
lation. It has been stated to you what the 
punishment is in the one case, and what the 
punishment is in the other, and it is a fact 
that the law provides a more severe punish- 
ment, decidedly more severe, for a con- 
spiracy to violate this provision of the law 
by knowingly and wilfully obstructing the 
mails than it does for the mere simple act of 
one person committing the crime. 

You may ask yourselves why the govern- 
ment has seen fit, why congress has seen 
proper to impose a heavier punishment for 
the conspiracy than for the crime itself; 
probably a moment's reflection will satisfy 
you that it is quite right that there should 
be this distinction. The crime can be com- 
mitted by a single person; generally speak- 
ing conspiracies are much more substantial 
than that. The moment there is this com- 
bination of purpose to violate the law, there 
is that element of force brought to bear upon 
the law which is much more difficult to con- 
tend with than the act of a single individual. 
Here is this combination of men in one case, 
while in the other there is the single indi- 
vidual. You can all, in a moment, see that 
where large masses of people are concerned 
in resisting the law, the law itself has much 
more to contend with than it would if each 
one of them stood alone without any com- 
bination; that it is much more difficult to 
resist a mob and escape danger that the law 
may be put down and the courts be over- 
come, than in the case of the single individ- 
ual, where there is not this concert of action. 
Therefore, it seems to me, it was wise that 
congress should declare that, while we pun- 
ish the one man merely for the commission 
of the offense, if a body of men get together 
and say we will stand against the law and 
we will resist and break the law, we will 
punish these men because they come with 
more force to resist the law and with more 
power to overcome the court; that it is right 
and just and proper that there should be 
this difference made in punishment. 

Now, therefore, gentlemen, if these men 
have violated the law, let them take the 
consequences of it; if they have not violated 
the law, it is your duty and no doubt it will 
be your pleasure to say that they are not 
guilty. You will remember, that the pre- 
sumption of innocence is a presumption 
which the law makes in all cases, even when 
a party has been indicted by the grand jury 
of the country. The indictment is simply to 
put the party upon trial, to subject him to 
inquiry. You are not, from the mere fact of 
the indictment having been found, to find 
that he is guilty of the offense with which he 
is charged. This presumption remains till 
you are satisfied of his guilt, and you must 
be satisfied of his guilt beyond a reasonable 
doubt What is meant by a reasonable doubt? 
I refer you to the language of the Chief Jus- 
tice of the United States in one of the Ku 
Klux Cases, where he was called upon to 
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explain the meaning of reasonable doubt. 
He says: 

"The burden of proof, gentlemen, is upon 
the government. It is a wise maxim of the 
law in favor of life and liberty, that every 
man is presumed to be innocent until he is 
proven guilty, and this presumption is to con- 
tinue with you, sitting as jurors, until it has 
been overcome by the testimony beyond a 
reasonable doubt. But a reasonable doubt is 
something more than a captious doubt, a 
mere vague notion that possibly the accused 
may be innocent. It must be a doubt for 
which a reason may be assigned. It need 
not be a reason sufficient to convince an- 
other, but it must be such as may properly 
influence the mind of one who is honestly 
endeavoring to perform his solemn duty as a 
juror." U. S. v. Butler [Case No. 14,700]. 

That is the language of the chief justice of 
the United States of America, which I am 
bound to receive as law, and so declare to 
you. You are bound, both in civil and crim- 
inal cases, to receive as the law whatever 
the court may declare it to you to be. There 
must be some tribunal which shall determine 
what the law is; the law must be fixed and 
stable and permanent and not dependent on 
the notions of men who are called occasion- 
ally to examine it; and therefore, it has been 
wisely determined that the court shall de- 
clare the law and that the jury shall de- 
termine the facts. It is therefore your prov- 
ince to determine all the facts, to believe 
such witnesses as you see fit; you have no 
right to disbelieve a witness upon mere prej- 
udiced assumptions without there is some- 
thing in the appearance of the witness or in 
his testimony in conflict with other testi- 
mony. You should deal fairly and justly 
with witnesses, and, unless there is some good 
reason for you to disbelieve them, you should 
believe their testimony. But the whole is for 
you; you are to draw your own inferences 
and pass upon the whole case and determine 
what is proved to your own satisfaction; 
you will not be governed in regard to that 
matter either by the statements of court or 
counsel. The counsel in the ardor of conflict 
may miss-recollect or misstate testimony; the 
court may misapprehend the testimony. So 
that, after all, if from any source whatever 
there is a statement made in regard to testi- 
mony, which according to your recollection is 
incorrect, you must be governed by your own 
recollection and not by such statement, no 
matter whence it came. 

The act of congress (Rev. St § 3993) de- 
clares that "any person who shall knowingly 
and wilfully obstruct or retard the passage of 
the mail, or any horse, carriage, driver or 
carrier, carrying the same, shall, for every 
such offense, be punishable by a fine of not 
more than one hundred dollars." 

Now, the meaning of this section has been 
declared by the supreme court of the United 
States, which in this case I am bound to re- 



ceive as the law of the land and so declare it 
to you. The supreme court of the United 
States in 1868, being called upon to interpret 
that section, declared: "The statute of con- 
gress by its terms applies only to persons 
who 'knowingly and wilfully' obstruct or re- 
tard the passage of the mail, or of its carrier; 
that is, to those who know that the acts per- 
formed will have that effect, and perform 
them with the intention that such shall be 
their operation. When the acts which creato 
the obstruction are in themselves unlawful, 
the intention to obstruct will be imputed to 
their author, although the attainment of other 
ends may have been his primary object. That 
statute has no reference to acts lawful in 
themselves, from the execution of tvhich a 
temporary delay to the mails unavoidably fol- 
lows." U. S. v. Kirby, 7 Wall. [74 U. S ] 48.",. 

That portion to which I especially call your 
attention as applicable to the charge here as 
to what constitutes an unlawful and wilful 
obstruction of the mail is: "When the acts 
which create the obstruction are in themselves 
unlawful, the intention to obstruct will be im- 
puted to their author, although the attain- 
ment of other ends may have been his pri- 
mary object." That construction has been 
carried out repeatedly of late years. 

Now that being the crime which these par- 
ties are charged with having conspired to 
commit, and such being the definition of it, 
what do we find in regard to a conspiracy? 
There is no general statute touching the sub- 
ject except section 5440, and that reads as fol- 
lows: 

"If two or more persons conspire, either to 
commit any offense against the United States, 
or to defraud the United States in any man- 
ner or for any purpose, and one or more of 
such parties do any act to effect the object ci 
the conspiracy, all the parties to such con- 
spiracy shall be liable to a penalty of not less 
than one thousand dollars and not more than 
ten thousand dollars, and to imprisonment 
not more than two years." That is to say, 
there must be a combination, an agreement; 
that agreement may be inferred from the pro- 
ceedings of the parties; but there must be an 
understanding with two or more persons to 
commit an offense against the United States. 

Some questions were raised in the outset in 
regard to this indictment, and whether the 
allegations which are here found in the in- 
dictment constitute an offense. For the pur- 
poses of this trial I instruct you, that a con- 
spiracy to commit an offense described in 
section 3995 is within section 5440, and is an 
offense under the latter section; that the in- 
dictment in the present case is in due form, 
and with the requisite averments charges 
these defendants with the commission of an 
offense under section 5440. If I am wrong in 
this, and it should be necessary, those who 
are over me will come in and aid us in the 
investigation. It seems to me there ean be 
no doubt in regard to it. You will take that 
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as the law, that this indictment does charge 
these men with the commission of an offense 
within these two sections. 

Now, gentlemen, in regard to the evidence 
which has been offered here; some tribunal 
must determine as to the admissibility of tes- 
timony; and the law has declared that the 
court shall, in the first place, say whether the 
testimony is or is not admissible as tending to 
prove the guilt or innocence of the party. 
The duty, therefore, devolved upon me, sit- 
ting here alone, to determine what testimony 
should be admitted in this cause. The trial 
lias been somewhat more complex than most 
causes, involving matters which do not often 
arise, and the court had to thread its way, 
the best it could, when there was an attempt 
to offer evidence bearing upon the defendants 
in the cause, that another party, whom the 
law may deem the agent of the defendants, 
had been concerned in performing an act 
which would be evidence against them. 

A good deal of time you will notice was 
occupied, and properly, in the discussion of 
the admissibility of testimony; and you must 
have noticed that the court, whether correetly 
or not, ruled out a very large portion of the 
testimony which the government undertook 
to offer in this cause, and that I have limited 
the testimony to the acts of the defendants 
themselves and of those who may be called 
the "striking engineers." I had doubts wheth- 
er 1 was not restricting the government with- 
in somewhat narrow limits; I have more 
doubts now, but, under the circumstances of 
the ease, I gave, in every instance, the de- 
fendants the benefit of the doubt. I rejected 
all testimony to the admissibility of which 
I entertained any serious doubts, for I did nut 
want to subject them to the consequences of 
any illegal testimony, because if I did, I 
should have done them a very great wrong. 
1, therefore gentlemen, as I think, have ad- 
mitted not a particle of testimony here which 
was not clearly admissible against these de- 
fendants. 

The law is peculiar in regard to conspira- 
cies, and in regard to the evidence -of parties 
who may be said to be co-conspirators. Mr. 
Greenleaf, the learned author of a book on 
Evidence, which we all receive in alm ost 
every instance as the most correct exposition 
of the law, says: "A foundation must first 
be laid by proof, sufficient in the opinion of 
the judge to establish prima facie the fact of 
conspiracy between the parties, or proper to 
be laid before the jury as tending to estab- 
lish such fact The connection of the individ- 
uals in the unlawful enterprise being thus 
shown, every act and declaration of each 
member of the confederacy, in pursuance of 
the original concerted plan and with refer- 
ence to the common object, is, in contempla- 
tion of law, the act and declaration of them 
all, and is therefore original evidence against 
each of them. It makes no difference at what 
time any one entered into the conspiracy, 



Every one, who does enter into a common 
purpose or design, is" generally deemed "in 
law a party to every act which had before 
been done by the others, and a party to every 
act which may afterwards be done by any of 
the others in furtherance of such common de- 
sign. Sometimes, for the sake of convenience, 
the acts or declarations of one are admitted 
in evidence before sufficient proof is given of 
the conspiracy, the prosecutor undertaking to 
furnish such proof in a subsequent stage of 
the case. But this rests in the discretion of 
the judge, and is not permitted, except under 
particular and urgent circumstances, lest the 
jury should be misled to infer the fact itself 
of the conspiracy from the declarations of 
strangers." 1 Greenl. Ev. § 111. 

And in another volume he again calls our 
attention to this same subject, and declares: 
"The evidence in proof of a conspiracy will 
generally, from the nature of the case, be 
circumstantial. Though the common design 
is the essence of the charge, it is not neces- 
sary to prove that the defendants came to- 
gether and actually agreed in terms to have 
that design, and to pursue it by common 
means. If it be proved that the defendants 
pursued by their acts the same object, often 
by the same means, one performing one 
part and another another part of the same 
so as to complete it, with a view to the at- 
tainment of that same object, the jury will 
be justified in the conclusion that they were 
engaged in a conspiracy to effect that object. 
Nor is it necessaryto prove that the conspira- 
cy originated with the defendants, or that 
theymetduring the process of its concoction; 
for every person entering into a conspiracy 
or common design already formed is deemed 
in law a party to all acts done by any of 
the other parties, before or afterwards, in 
furtherance of the common design. The 
principle, on which the acts and declara- 
tions of other conspirators and acts done at 
different times are admitted in evidence 
against the persons prosecuted, is that, by 
the act of conspiring together, the conspira- 
tors have jointly assumed to themselves, as 
a body, the attribute of individuality so far 
as regards the prosecution of the com- 
mon design, thus rendering whatever is 
done or said by any one in furtherance of 
that design a paxt of the res gestae, and 
therefore the act of all. It is the same prin- 
ciple of identity with each other that gov- 
erns in regard to the acts and admissions of 
agents when offered in evidence against 
their principals, and of partners as against 
the partnership." 3 Greenl. Ey. §§ 93, 94. 

In this same Ku Klux Case, the chief jus- 
tice of the United States had occasion to- 
consider this branch of the law, and he there 
declared more concisely, but substantially as 
Mr. Greenleaf has declared: "Each member 
of a conspiracy is responsible personally for 
the acts of every member thereof, done in 
furtherance of its illegal purpose, whether 
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he be himself present or not. It follows 
that the acts and declarations of one of the 
conspirators, while actually engaged in giv- 
ing effect to the common purpose, may be 
given in evidence against his co-conspira- 
tors. Having a common purpose, the acts 
and declarations of one, while carrying that 
purpose into effect, are the acts and declara- 
tions of all. But isolated acts of violence 
oy individuals who may have been engaged 
in the conspiracy cannot be used against the 
others, unless it appears that they were 
done in furtherance of the common purpose. 
All are bound by them if they resulted from 
the original unlawful agreement between 
the parties to accomplish by their concerted 
action the proposed result." 

You thus have the law clearly declared by 
the chief justice of the United States of 
America, that parties may be affected by 
the acts of others when there is a conspiracy 
to commit a common crime, when they are 
all actuated by a common purpose to effect 
a common result The acts of one affect 
the others exactly as the acts of your agent 
would affect you, Mr. Foreman, in case you 
employed an agent to transact any business 
for you. 

But, gentlemen, although in the outset the 
admission of this testimony was a matter 
for the opinion of the court, exercising its 
best judgment, after all, it comes back to 
you for your consideration under the follow- 
ing instruction: I say to you that in the 
opinion of the court there was prima facie 
evidence that these defendants with the oth- 
er engineers, who on February 12th quit the 
employment of the Boston & Maine Rail- 
road, were jointly acting in combination and 
concert, and aiding and assisting each other 
in carrying out the common purpose of a vi- 
olation of section 3995, in obstructing the 
mails, so as to make the acts and declara- 
tions of such engineers done and made in 
the furtherance of, and during the pendency 
of the unlawful purpose, competent evidence 
to go to the jury against these defendants, 
but that it still remains a matter for the de- 
termination of the jury, whether those en- 
gineers were so acting in concert and co- 
operating with each other and these defend- 
ants in the common design of wilfully ob- 
structing the mails. If so acting in concert 
and co-operating, in the opinion of the jury, 
then their acts and declarations, if done and 
made in pursuance of, and while engaged 
in carrying out the common design and ob- 
ject, and before it had been completed and 
determined, were competent evidence to be 
weighed by the jury against these defend- 
ants; but if not so co-operating, then such 
acts and declarations are not to be consid- 
ered by the jury, but are to be rejected 
from the ease, in pursuance of the general 
principle, that the acts and declarations of 
one person are not evidence against another. 

So that it comes back to you to consider 
whether there was this concert and combi- 



nation among all these persons— among the 
whole sixty-seven engineers. If so, then 
whatever any one of them thus did or said 
in furtherance of the common object is 
competent evidence to weigh against the 
rest. But, if there was no combination, the 
defendants are not to be affected by the acts 
of a stranger for whose acts they are in no 
way responsible. 

We now come to the charge which is made 
and the evidence introduced by the govern- 
ment to sustain that charge. There are up- 
on trial six men; two by the name of Ste- 
vens, one by the name of Kent, and one by 
the name of Walker, have been known 
throughout this trial as a committee of 
somebody or some party; there are two oth- 
ers upon trial, who were not members of the 
committee, Mills and Dodge; there are two 
other persons named in the indictment, 
Whitten, about whom you have heard a 
good deal, but who is not now upon trial, 
and Merrill, whom we have heard but little 
of, and who, I understand, was not origi- 
nally one of the men who struck, but was one 
of the new men engaged, but whom it was 
claimed did not perform his contract Your 
attention is to be directed to the four men 
of the committee and two other men, Dodge 
and Mills. 

The government charges that the defend- 
ants conspired together to wilfully and know- 
ingly obstruct the mails running on the 
Boston & Maine Railroad from Portland to 
Boston. The charge is that this was done 
on the twelfth of February. I have to say 
to you that the government is not confined 
to that day; it may prove the act at any 
time and on more than one day at or about 
that time; and if it does prove the offense 
to have thus been committed by these de- 
fendants, it is sufficient although the aver- 
ment is that it was on the twelfth of Febru- 
ary. 

The government has offered before you 
certain documentary testimony, which I do 
not understand is denied to be connected, 
so far as it is of any avail, with these first 
four defendants, the two Stevens', Kent and 
Walker. There are these papers which pur- 
port to be signed by them. Whether they 
were signed by them or not, you will prob- 
ably think is of very little consequence, be- 
cause there is no question made but that 
these papers are their acts, as I understand. 
You will have these papers before you, and 
in connection with them the letter of Ar- 
thur, who was the head man of the Brother- 
hood of Locomotive Engineers. Examine 
them carefully, and see what they say and 
what they propose to do. In the first place 
you 'will ask yourselves the question, for 
whom did these men act? Were they act- 
ing for themselves, or were they acting for 
the whole' Brotherhood of Engineers? And, 
if you take these communications together, 
all which eventually came to Mr. White, 
president of the Boston & Maine, you will 
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judge for yourselves whether there can be 
any doubt that these men did not merely 
act for themselves, but that they claimed to 
act in behalf of, and as representing the 
whole body of the engineers of the Boston 
& Maine. It is important that you should 
take this matter into consideration in an ul- 
terior view of the case. If they were acting 
for all the engineers, then you will enquire 
whether they had authority to act for all 
the engineers. It is for you to determine, 
from all the testimony, whether or not these 
men assumed to act merely for themselves 
as a committee, without being delegated by 
the engineers as a body, or whether the 
whole body of engineers got together and 
appointed these men their committee to car- 
ry out their purposes. I think, gentlemen, 
but of that you will judge, that the evidence 
shows that this committee did not undertake 
to act for themselves alone, but undertook 
to represent the whole body of engineers. 

What do they say they will do? In those 
letters they make various demands, claim- 
ing to act, and saying they are acting in 
behalf of the engineers of the railroad; 
they finally come to the conclusion that on" 
the twelfth day of February, at four o'clock, 
they will quit work if their demands are 
not complied with. The defendants say that 
is all they undertook to do, that is the 
whole extent of all these men had any pur- 
pose or design to accomplish; merely to quit 
work. I have a few words to say to you 
in regard to the rights of men to quit their 
work under such circumstances. "We all 
understand that in this country no man 
can be made to make any particular con- 
tract with another person or company as 
to his work. Each man is at liberty to 
make just such a contract as he pleases. 
On the other side, the corporation is at 
liberty to employ him, and has a right to 
say just what the terms of their contract 
shall be, what shall be the extent of the 
labor, and how long it shall continue, and 
when it shall determine; and no man can 
step in between them and say, "You have 
no legal right to do anything of this kind." 

So that, gentlemen, -each one of these en- 
gineers had a right to make his own bar- 
gain with this company to be employed at 
just such wages as the company would 
agree to give him, and if he did not choose 
to employ with them, he could go on his 
way and leave the company to procure 
other men as it could. They had a right to 
elect that the term of service should be a 
week, or two weeks, or a year, or a day; 
whatever the term of service was, the par- 
ties were obliged to carry out, or else they 
would be guilty of violating their contract. 

Now, I say to you this: Where there was 
no term of service agreed upon, or if the 
term of service which was agreed upon had 
expired, then the man had a right to leave 
the service, and nobody had a right to com- 
pel him to remain in the service. In this 



case I go farther than that, and say that 
these engineers had a right, if they saw 
fit, peaceably and quietly and without hav- 
ing any illegal purpose or object in view, to 
agree among themselves to quit work at 
any hour after reasonable notice, at an hour 
when they were not under a contract to 
work beyond that hour; but, if they were 
under contract to work beyond that hour, 
then for any combination or concert of men 
whose time was up, and so declared, to 
induce the others, whose time was not up, 
to violate their contract, to break off and 
leave their work, was an illegal act which 
the law would not justify them in doing. 

Now, gentlemen, it may be important for 
you to determine, when you come to what 
was done on the twelfth of February by 
these different engineers, whether there was 
any concert of action to cause persons, 
who were under obligation to work beyond 
four o'clock of that day, to violate that contract 
to quit their work when they were bound 
by their contract to continue their work. 
That is a matter for you to determine. The 
evidence, as I undertand it, is, but as 1 
have before said, when I state testimony, 
it is always subject to your recollection, that 
there was no obligation for any man to 
work for any length of time beyond the 
day on which he was employed; they were 
hired by the day and were paid by the day, 
and when the day's work was ended, un- 
der that contract, they were at liberty to 
quit. But, gentlemen, if a man was em- 
ployed to do a day's work, if that was the 
contract under which he was employed, he 
had no right to quit at four o'clock and 
say, I will not work beyond this time, for 
he would thereby violate his contract just 
as much as though he had been hired by 
the year, and had quit after working but 
six months, and said the balance he would 
not work. The duration of the contract is 
of no consequence, provided there was a 
conspiracy to induce the men to break their 
contract, to give up their work during the 
time the contract was in force, which it 
required them to go on and complete. 

This point is important as bearing upon 
the conduct of Whitten and of Cook, who, 
I think, were on the noon trains between 
Boston and Portland. I inquired particular- 
ly of Mr. Furber, but you will recollect 
what the obligation was, what those men 
were expected to do under their contract 
with him, for how long they were hired 
and what was the route which they were 
engaged for, and he went on and stated 
that they were hired by the day, that the 
route which they were employed for was 
between Exeter and Portland, back and 
forth. Now, gentlemen, if that was the 
contract, and those two men were employed 
on the twelfth of February to run from Ex- 
eter to Portland and back again, they had 
no business, when they were in the course 
of performing that contract, to quit their 



U. S. v. STEVENS (Case No. 16,392) 



[27 Fed. Cas. page 1318] 



engine, and the other men had no business 
to induce them to do it; and if there was a 
conspiracy, therefore, on the part of those 
men whose time was up, and who were 
under no obligation to work during the rest 
of the day, if those men conspired to in- 
duce and did induce these two men to quit 
their work for one hour during that day, 
when by the terms of the contract they 
were obliged to work the day out, it was 
an illegal arrangement, an illegal aet which 
the law will not justify. 

It is for you to determine from all the 
testimony what this contract was, how 
Cook and Whitten were employed, and 
whether their contract was of that charac- 
ter that they had a right to quit any mo- 
ment and leave their train where it might 
be, in the woods, and take the engine and 
go off and leave the passengers there; or 
whether the contract was that they should 
take that train through to Portland or to 
Exeter, deliver it up there, and thus do the 
work they agreed to do. If the contract 
was, as last stated they were guilty of a 
breach of contract in not doing it. It is 
for you to determine whether there was in 
this respect a conspiracy to do an illegal 
aet. 

I repeat, that no man who was under any 
obligation to work after four o'clock had a 
right to agree with his fellows that he 
wouldn't work after that time. If they 
were under no obligation to work after 
four o'clock, they had a right to enter into 
an agreement to leave at that time, but 
they had no right to undertake to induce 
parties, who were obliged by contract to 
work beyond four o'clock, to break that 
contract and leave their work. Therefore, 
you will determine this question in the first 
place, what the contract of these men was, 
the one who left the Portland train going 
out and the one who left the Boston train 
coming down, and the other man on the 
Xewburyport train, and whether or not 
they were justified, under the terms of the 
contracts they had entered into, in leaving 
the trains as they did. There may be no 
positive direct testimony before you as to 
what these contracts were. Perhaps there 
is no direct testimony before you that Whit- 
ten agreed to run his train from Portland 
to Exeter and from Exeter to Portland. It 
is for you to say what was a fair under- 
standing of that contract and whether 
these men had a right to leave their engines 
and thus abandon the road, abandon the 
train and abandon the mail for two hours 
at least as was done by Whitten. There- 
fore you will examine that question for 
yourselves, determine what these contracts 
were, whether there was" any breach of 
them, and whether these defendants con- 
spired with them to break their contracts. 
Now, gentlemen, what was done on the 
twelfth of February? I propose to read 
some of the testimony upon this point to 



you, not trusting to my own recollection 
in regard to it; I do not even ask you to 
trust to my minutes, but, refreshing your 
recollection, you will determine whether I 
am correct or not. We will, in the first 
place, take the afternoon train which left 
Portland, and I will call your attention to 
Weymouth's testimony. He says: 

"I was conductor of passenger train on 
Boston & Maine mail train February 12th; 
I. was to leave Portland at three o'clock 
for Boston, started on time. Benjamin 
Whitten had charge of engine, Murray fire- 
man, six cars all told. We got within about 
three miles of Kennebunk depot, train was 
stopped, unusual place. I looked out and 
found engine had left the train and was 
some distance off, moving. I left the train 
in charge of baggage master and brakeman ; 
called on Howard and a fireman with Smith 
to go up the track with me. Howard was 
a spare engineer in the car. We went up 
the road; locomotive stopped near a mile 
from train. When we were within a short 
distance, engine started again, went half a 
mile and stopped. We got within a short 
distance; engine moved and then stopped; 
it pretty soon came back twenty miles an 
hour, passed us. Whitten was on, manag- 
ing the engine; I signalled to him; he made 
signs he would receive me; he stopped a 
short distance below us, he said 'keep them 
men back and you may come up.' Some 
passengers were following us. I stopped 
the men, went to the engine; old fireman 
was on; I got on engine, on foot board. 
Whitten said he was willing for me to get 
on, but 'them men' should not on any con- 
dition, nor no one else with the intention 
of taking the engine from him. I asked 
Whitten, if he struck at four, by whose 
authority he was keeping the engine. He 
said he was ordered by the committee to 
keep the engine till six unless a compro- 
mise was made with company, in whieh 
case, they would be notified by telegraph; 
if they received notice to keep on working, 
he would back up and couple on train by 
my notifying him from the ofilce, and that 
if he did not get anf order from Boston, 
at six he should leave engine without any 
water in tank or boiler, or a fire, with 
pump let down so sue should not be hurt 
if she stood there all night. I told him I 
would go to the depot and if any order 
came I would notify him. He said orders 
were to come from committee; I was not 
able to regain engine before six." 

There you have the statement of what was 
done by Whitten with that engine, and that 
testimony is corroborated to some extent by 
Howard. You have also the testimony in re- 
gard to the other engine whieh was the other 
side of Kennebunk. That engine, if I recol- 
lect right, had Cook on as engineer, and when 
they got down in the vicinity of Wells, ac- 
cording to the testimony, he signalled and the 
brakes were put on. He disconnected his en- 
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gine and kept possession of it until about six 
o'clock when it was given up without any 
damage being done to it of any kind, except- 
ing the fire was out, the hose was disconnect- 
ed and the water was out of the boiler. You 
have also the testimony in regard to the train 
on the Newburyport branch. 

Here are three engines connected with mail 
trains. You will ask yourselves in the first 
place, were those mails obstructed on that 
day? Were they wilfully and knowingly ob- 
structed? That is to say, did those who had 
charge of the engines purposely and designed- 
ly separate the engines from the cars and pre- 
vent the trains from going on and prevent the 
mails from being earned? Because if the 
train could not go on, the mails which are a 
part of it could not, and a detention of the 
train would be a detention of the mails. You 
will ask yourselves whether there is or not any 
question that on that day, the two mails be- 
tween Boston and Portland, one up and the 
other down, were obstructed and were ob- 
structed for some little time? And that, I 
understand the testimony shows, was done by 
Whitten and Cook. Were Whitten and Cook, 
in what they did, carrying out the common de- 
sign with these defendants of obstructing and 
detaining the mails? And was their object to 
obstruct and hinder the train from going for- 
ward at that time? If you find that was the 
common purpose and object, and it necessarily 
resulted from it that the mail was detained, 
then you will be justified in finding that they 
conspired together to wilfully and knowingly 
obstruct the mail. 

Now the defendants say that they had no 
such purpose as that: "Our object was to quit 
work; these men have done what they did be- 
yond and outside of what we contemplated; 
we supposed and knew that the company were 
advised of what we were about; they had 
made arrangements to take the trains out of 
our hands at four o'clock, and we supposed it 
would be done, the old men stepping out and 
the new men stepping in." If that was their 
purpose, simply to quit work themselves, and 
they conspired simply to quit work, those who 
had a right to, whose time was up, it was all 
right If their time was not up, they were 
guilty of a breach of contract and were acting 
illegally. 

The government says that the testimony 
shows very conclusively that the object was 
far deeper and beyond any thing of that kind; 
that there was a purpose, a design to obstruct 
and retard the trains, to interrupt all the busi- 
ness of the road, and that that purpose, at 
four o'clock, in the vicinity of Boston, was 
carried out; that the cars were disconnected 
from the engines, and that they retained pos- 
session of the engines for two hours after four 
o'clock, hoping that some arrangement might 
be made. 

If these men agreed together to interrupt all 
the business of the road, to detain all the 
trains wherever they might be, if that was 
their object, and if it necessarily followed 



from a detention of the trains that the mails 
were obstructed, and they did this knowingly 
and wilfully, you will be justified in finding 
these defendants guilty of conspiring to know- 
ingly and wilfully obstruct the mails. 

These men say they were acting as "com- 
mittee of all the engineers." What are the 
acts of three of their principals, three of the 
men, for whom these four men say they were a 
committee, whom they undertook to represent? 
What do we find their principals doing? We 
find them separating their locomotives from 
the trains, running away from them in the 
way that has been stated before you, and not 
on four o'clock quitting work and leaving the 
engines as they then were, for men, it is ar- 
gued, were known by the defendants to be 
ready to take their places when it was neces- 
sary. The government goes farther and says 
that there are other facts in connection with 
this which show it was not their mere purpose 
to quit work then, but that it was to interrupt 
the business of the road, and especially to de- 
lay all its trains; and those facts are that 
there were a number of locomotives in the 
yard in Boston, and when Furber and Smith 
called for those locomotives and let the en- 
gineers know that they would take them into 
their possession, and then went to get men to 
take their places, returning in less than five 
minutes, they found the fires dumped, the hose 
disconnected and water out of the boilers. If 
it was their purpose simply to leave work, the 
government asks you why did those men, 
when they could have quit their engines in a 
moment, instead of doing that, do what they 
could to render them for the time being unfit 
for use? 

It was said long ago, "By their fruits ye 
shall know them." And by the acts of these 
men you must judge what their purpose and 
design was. If it was simply to leave their 
work, would they not have done it without 
detaining these trains, or dumping the fires, 
or drawing off the water, or disconnecting the 
hose? Would they not at once have given up 
the trains to the various men who were there 
to take them? Was their purpose to retain 
the possession of the train, which was delayed, 
when coming to Portland, two horn's, in order 
that some .arrangement should be made? Or 
was it simply that they did this of their own 
will and pleasure without in any way acting 
in concert with those in Boston. 

Then, there is another fact which it is my 
duty to call your attention to, and that is the 
condition of trains up and down the road. 
You have the testimony of Beal, that after 
four o'clock, according to his recollection, there 
was not a single live engine on that road. 
Hamilton, who was on the road with him, 
thinks there was one which was running from 
Lawrence into Boston. Beal says that, all 
the way up and down that road, the engines 
were set one side with fires out, water drawn 
off, and were left in that condition. 

The government asks you whether or not 
1 these are the acts of men who merely meant 
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to quit work, or the acts of men who meant to 
put this road in such a position that its trains 
for the time being should be interrupted. The 
matter is for you to decide, and not for me, 
drawing your own inferences, applying your 
reason to it, judging these men by their acts 
and the consequences of their acts, whether 
they did intend that which the government 
says they did. 

Now, stepping beyond the twelfth of Feb- 
ruary, what do you find? You find that 
there was a train which should have left 
Portland the next morning, but which did 
not leave till about noon. You find that one 
engineer was bought off, and that, when 
they undertook to put another engineer on, 
stories were circulated in regard to the 
engine being unsafe, and that he did not go, 
and when a third was procured, the old man, 
the witness Bonney tells you what took 
place in regard to him. You have testimony 
that Whitcomb, one of the striking engi- 
neers, came to the Preble House with two or 
three men, merely bowed to Beal, and then 
left the two or three men who accompanied 
him there in conversation with Beal; that 
these men there drew out the sum of $1500 
and actually offered it to him on condition 
that he would abandon his train and not 
run it to Boston the next day, and that 
Whitcomb, afterwards, in conversation in- 
quired whether they had made a trade with 
him or not, and blamed him for not being 
willing to carry out the arrangement. That 
evidence is for you to consider as bearing 
upon the question as to what these parties 
contemplated. What did the striking engi- 
neers, as a body, contemplate? Did they 
contemplate leaving their employment and 
going about their own business? Or did 
they contemplate so dealing with the road 
and the new men employed as to compel the 
road to take old men back into their employ 
and forgive what had taken place. 

There is also the testimony of Averill, the 
new engineer, who run down here to Port- 
land. He says that Mills met him the next 
morning, and that an arrangement was 
made by which they were to pay him the 
sum of $100, $20 down, and then to employ 
him for a certain length of time. You will 
recollect the conversation which took place. 
He states that: "Mills told me he would 
write a letter to Arthur to show the agree- 
ment I had made. I told him to write to 
Geo. W. Stevens and he would show it to 
Arthur. He said he would do it." Mills 
does not appear to have written that letter, 
but somebody wrote a letter and handed it 
to Averill and he says "I took it up and 
showed it to Stevens. Presented the letter 
to Stevens at room forty-seven, the head- 
quarters of the Brotherhood. Stevens open- 
ed the letter and said it was all right; he 
spoke of Arthur's seeing the letter. Arthur 
saw it, said it was all right and they would 
do as they agreed. I was in their office 
every few days. I had some conversation 
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with three of these men, Ohas. Stevens, Kent 
and Walker, at the Brotherhood in regard 
to their paying me. I had conversation with 
Mills and Whitcomb. They said that they 
were sure of carrying the day, going to beat 
the B. & M. in a few days. They said a 
good many men had been bought off and 
that they had money enough." 

It is for you to say whether or not Averill's 
testimony should be believed. One of the 
learned counsel says he does not believe his 
story. The reason why he would not believe 
him is not before you. It may be that his 
being counsel in the case may make some 
difference in that respect The question is 
whether you believe him, whether you have 
any right to disbelieve what he has said. If 
there is anything inconsistent in his story, if 
his appearance is that of an untruthful wit- 
ness, you should make such deductions as 
you think proper. What is his testimony? 
He testifies expressly that four of these 
men, Geo. W. Stevens, Chas. Stevens, Kent 
and Walker all spoke about paying him and 
carrying out a contract which he had made 
with Mills in regard to his employment if he 
would leave the road. Is that or not evi- 
dence bearing upon this question. And is 
it or not important, as bearing upon this 
question, whether there was an agreement 
with these four men simply to quit work, or 
whether they still continued on that day car- 
rying out the purpose and object of prevent- 
ing the running of the road, of obstructing 
the trains, of hindering everybody, whether 
connected with the mails, or the running of 
the road, or passengers from passing over 
that road? Does it or not show that after 
this twelfth of February they were doing 
all they could to hinder and obstruct the bus- 
iness of that road? If that was so, and 
they were endeavoring to carry out that 
purpose and design, you may well find that 
they were guilty of conspiracy to knowingly 
and wilfully obstruct the mails. 

You have the testimony of Hilton and the 
paper produced by him dated February 
twentieth, by which it was agreed that Hil- 
ton should receive three dollars and a half 
per day during the strike, and sixty dollars 
per month for three months after, and that 
he should be admitted to the Brotherhood. 
That is signed by Arthur, Sanborn, Webster, 
and also by Ohas. Stevens and G. W. Ste- 
vens, who are two of the defendants and 
who were two of the committee. The gov- 
ernment claims that this testimony cor- 
roborates that of Averill, and shows that 
these men meant something more than to 
quit work; that they meant to impede and 
obstruct the operation of that road; that 
they were doing what they could to prevent 
Hilton from further running on that road. 

Gentlemen, you are obliged, having taken 
the oath you have, to decide this cause ac- 
cording to the evidence; to look the matter 
fairly and squarely in the face, and let 
your honest judgments, your conscientious 
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convictions decide this matter. Let your 
common sense determine what these parties 
meant by all they did and said, and how far 
their purpose was to obstruct and hinder 
the business of that road. If you find that 
there was a common purpose and object to 
hinder the road and prevent its running, hop- 
ing thereby to be reinstated, and that it 
was a necessary consequence of such hin- 
drance that the mails were retarded, and that 
they wilfully and knowingly hindered and 
retarded the mails, it is your duty to find 
these men guilty so far as they are con- 
nected with it. What I have said has been 
mostly in regard to the four committee men. 
You have the testimony in regard to Mills. 
You will judge whether if the others are 
guilty there is any doubt as to his guilt 

Then comes the testimony in regard to 
Dodge. The government says he ran Ms 
engine on to the wharf in Portland, but so 
long as there was anything for him to do, 
he staid by and did his duty faithfully; but 
they say he was one of the conspirators orig- 
inally, and that before six o'clock he had 
made up his mind to quit work, and had left 
his engine down there where he had no right 
to. If you find the others guilty, and you 
think you are justified in making any excep- 
tion in his case, you will acquit him, if not, 
convict him. You are at liberty to convict 
■one or more, or all, or acquit all. . 

Now take this case and apply your honest 
judgment to it, and render such a verdict as 
the law and the evidence warrant. If in 
any way you allow yourselves to be gov- 
erned by fear or prejudice, there will be no 
satisfaction, after you have returned to 
your homes, in the retrospect of your labors 
here. 

Several requested instructions have been 
passed to me. 

1. "The means of carrying out the alleged 
conspiracy when made unlawful by statute, 
should be fully set out, and must be proved 
as alleged." I have given you that instruc- 
tion and repeat it. 

2. "An association of workmen formed for 
the purpose of raising their wages is not un- 
lawful." If that is the mere object, to raise 
their pay, and they do not undertake to do 
anything illegal, it is not unlawful. 

3. "The presumption that a man shall pre- 
sume the natural and necessary conse- 
quences of his voluntary acts does not ap- 
ply in a criminal ease- where the act done or 
contemplated (in case of a conspiracy) was 
lawful and the means lawful." If they un- 
dertook to do a lawful act, there is no pre- 
sumption that they intended to do any un- 
lawful act. 

4. "Where a criminal charge is to be proved 
by circumstantial evidence, the proof ought 
to be not only consistent with the prisoners' 
guilt, but inconsistent with any other ration- 
al conclusion." So far as the proof de- 
pends upon circumstantial evidence, that is 
a rule of law which you are bound to apply. 
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5. "In this case, it is? a fact to be left to 
the jury to determine, whether the acts done 
or contemplated were wilfully and knowing- 
ly done." I give that. 

6. "Conspiracy is a corrupt agreeing to- 
gether of two or more persons to do by con- 
certed action something unlawful, either as 
a means or an end." That, I suppose, is a 
true definition of conspiracy at common law. 

7. "If the jury merely find that several of 
these defendants conspired to do one illegal 
act, and that certain others of the defend- 
ants conspired to do another illegal act, 
they cannot bring in a verdict of guilty 
against any of the defendants." There 
must have been a concert of action to do the 
illegal acts charged in the indictment or else 
you cannot find them guilty. 
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UNITED STATES v. STEVENS et al. 

[2 Int. Rev. Rec. 54.] 

District Court, S. D. New York. 1865. 

Internal, Revenue — Maxdfactorers of Knap- 
sacks. 

[Persons who, by a special agreement with a 
government contractor engaged in manufactur- 
ing knapsacks, supplied and sewed upon each 
knapsack two small buckles and straps^ without 
any other connection or participation in the pro- 
duction thereof, were not "manufacturers," 
within the meaning of the 75th section of the 
act of July 1, 1862 (12 Stat. 462), and are not 
liable to pay the tax thereunder. Reaffirming 
Cases Nos. 16,393a and 16,393b.] 

This was an action [against Stevens and 
Carples] for the recovery of some $16,000 
taxes upon certain knapsacks in part manu- 
factured by defendants. The defendants re- 
sisted the payment on the ground that they 
were not manufacturers, but only employed 
by the manufacturers to add to the knap- 
sacks buckles and tags. It was shown on 
behalf of the government that more than 
one-half of the value of the goods consisted 
of these additions. 

BETTS, District Judge. This case was 
submitted May 23, 1865, to the judgment of 
the court by the counsel for the United 
States as defendants, on written arguments, 
with the restriction "not to be decided before 
July 24 next." I am not advised of the rea- 
son for the restriction. The action was in 
assumpsit for the recovery of duties or taxes 
to the amount of $16,000. The declaration 
charged that the defendants, as copartners, 
on the 1st of March, 1863, were indebted to 
the plaintiff at New York in that sum, ac- 
cording to the provisions of the 75th section 
of the act of congress, approved July 1, 1S62 
[12 Stat. 432], entitled "An act to provide in- 
ternal revenue, to support the government, 
and to pay interest on the public debt." The 
declaration alleges, the indebtment accrued 
"for the duties on knapsacks manufactur- 
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ed and sold, and remoyed for consumption 
and for delivery to others than agents of 
the manufacturers within the United States 
or territories thereof, between September 1, 
1862. and January 31, 1863, inclusive: and 
being so indebted, undertook and promised 
to pay the same," &c. A plea of the gen- 
eral issue was interposed, with a notice 
annexed, that on the trial the defendants 
would give in evidence and insist that the 
aforesaid knapsacks were manufactured 
and sold, not by the defendants, but by one 
Henry S. McComb, under contracts entered 
into by him with the government. The de- 
fendants had no interest in said contracts, 
and were neither parties nor privies thereto. 
That the materials used in making said 
knapsacks, except buckles and brass trim- 
mings, were furnished by said McComb; and 
that the defendants and workmen were em- 
ployed by McComb simply to strap and finish 
the knapsacks after the same had been de- 
livered to the defendants by McComb in an 
advanced stage of completion, and received 
compensation from said McComb for such 
work and labor. The action was brought to 
trial before the United States district court, 
and a jury in the city of New York, Decem- 
ber 20, 1S64. There was no difference be- 
tween the government and the defendants in 
the facts of the case. They corresponded 
also fully with the pleadings filed by the par- 
ties and stated above. 

After the evidence was given and the coun- 
sel for the United States and the defendants 
had presented to the court their views of the 
purport and legal effects thereof, and the 
court had suggested to the counsel its im- 
pression that the defendants were not shown 
by the evidence produced to be parties with- 
in the description of the act of congress re- 
ferred to and declared upon, and more espe- 
cially are not included in that portion of the 
act rehearsed and counted upon in the dec- 
laration filed in this suit, charging the in- 
debtment of ?1C,000 to be duties legally col- 
lectable from the defendants, and the liabil- 
ity of the latter to pay the same in this ac- 
tion; and as this form of procedure does not 
appear to have been sanctioned by any con- 
sidered judicial construction of the law of 
the case, the court shall advise the jury to 
find upon the evidence that the defendants 
were not liable to the libelants for the 
amount of duties claimed in the suit, and 
that they render a verdict in the cause for 
the defendants; but with leave to the plain- 
tiffs to move upon a case to be made by 
them to set aside such verdiet and have judg- 
ment at the discretion of the court entered 
in their favor for the amount of duties claim- 
ed in the action. Such verdict was render- 
ed accordingly. [See Cases Nos. 16,393a and 
16,393b.] The motion to set aside that ver- 
dict has now been argued in writing by the 
counsel for the defendants and by the assist- 
ant district attorney for the plaintifix 
The action instituted and pending before 



the court in the instance relates, exclusively 
to the collection under the laws of congress 
of duties and taxes upon articles of domestic 
internal manufactures, composed of military 
equipments and knapsacks, approved July 1, 
1862 (12 Stat. 432, § 75). The fabric is ac- 
cording to the proofs equally entitled to that 
denomination, whether manufactured in an 
exceedingly simple and cheap form, a single 
bag or sack, or being connected with addi- 
tional appendages, the union of the two com- 
prising larger conveniences, superior finish 
and greater mechanical skill and labor. They 
are, when either way constructed, a manu- 
factured article, the complete knapsack, em- 
braced in the denomination given to the arti- 
cle stated in the revenue law declared upon. 
Two classes of citizens or subjects of the 
government are liable to taxation under the 
statutes in question, and to pay assessments 
pursuant thereto. The first may be said to 
be the producers thereof; — because being an 
article of general and extensive merchandise 
and traffic, the masses in number and value 
of the commodities will probably be concen- 
trated in most instances in the hands of cap- 
italists or general dealers, and not be sup- 
plied individually by them as citizens and 
manufacturers. They acquire, hold and 
vend the articles, and pay assessments upon 
them as marketable property and effects in 
the capacity of producers equally if obtained 
in market overt, or in fabrication as mechan- 
ics themselves. The second general class 
will be that of the actual manufacturers of 
the commodities taxable. There, also, it 
will doubtless be found that practically a 
meagre proportion of the artisans personally 
are made liable to pay duties directly upon 
the fabrics, or that the actual makers are 
known from contributors of materials, funds, 
labor, or other aids to the general prodxic- 
tion. Where eases do exist in which manu- 
factured property is owned and held and 
both sold, or removed for consumption, or for 
delivery to others than agents of the manu- 
facturer, &c, &c, upon whatever terms or 
conditions their manufactures may have 
been created and produced as between the 
mutual proprietors thereof, it will be compe- 
tent to the government to deal with common 
property so produced and held under the 
law in question, with all the legal rights and 
remedies that might be exercised by individ- 
uals against persons standing in like rela- 
tions in respect to each other, and reciprocal 
rights and responsibilities springing there- 
from. Upon that principle the United States, 
in this action, assuming that the defendants 
are manufacturers of dutiable products 
which are subject by law to the payment of 
$16,000 of duties or assessments, claim by 
implication a contract and premium by the 
defendants to pay that sum to the plaintiffs. 
This suit is brought and its proceedings are 
framed to enforce that supposed engagement 
and liability. The defendants are sued as 
copartners, claimed by the plaintiffs to be 
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engaged in the business of manufacturing 
knapsacks, who prove them to have been em- 
ployed therein by H. S. McComb, under an 
agreement with him to assist and aid in that 
business. The defendants made no engage- 
with the plaintiffs, but performed their en- 
gagement with McComb exclusively under a 
special contract in writing with him to that 
end. The only work they did in the making 
of the knapsacks was supplying and sewing 
the small straps and buckles on each one 
and furnishing materials therefor of the value 
of a few cents to each knapsack. All the 
rest of these knapsacks, it is proved by the 
evidence, were made, painted and materials 
furnished by McComb, with whom the de- 
fendants were not connected in business ex- 
cept in the special particulars of mechanical 
labor and supply in aid of the business of 
McComb. The declaration avers no under- 
taking on the part of the defendants binding 
them to make the knapsacks for the use of 
the government, or to secure or pay the plain- 
tiffs the amount of duties recoverable from 
any parties on the completion of the manu- 
factured articles. That matter on the terms 
of contract between the defendants and Mc- 
Comb, as proved on the trial of the cause by 
the plaintiffs, remained in the hands of the 
defendants as agents or sub-workers of Mc- 
Comb, or was entirely at the disposal of Mc- 
Comb, as the producer or manufacturer 
thereof, or the sole agent shown by the evi- 
dence entitled to their delivery. It is not 
proved by the plaintiffs that the defendants 
were any way parties or privies to engage- 
ments or responsibilities (if any subsist) be- 
tween McComb and the plaintiffs in rela- 
tion to the making of the said knapsacks. 
The incidental services performed toward 
completing the business intrusted to the de- 
fendants by McComb, and performed by 
them according to the evidence furnished by 
the plaintiffs, cannot in any propriety of 
speech be termed making or manufacturing 
the article, more than cutting and stitching 
on pairs of straps to the legs of boots by a 
boot or shoemaker can be called manufactur- 
ing or making indefinite quantities or fur- 
nishings of boots. The plaintiffs establish 
no right of action against the defendants to 
recover from them the sum demanded by the 
plaintiffs "for" (in the averments of the dec- 
laration) "knapsacks manufactured and sold- 
and removed for consumption, and for de- 
livery to others than agents of the manu- 
facturers within the United States or terri- 
tories thereof." 

Considering this suit, then, upon the plead- 
ings and proofs offered by the plaintiffs, it 
must be adjudged not sustained upon 
grounds of legal sufficiency, in technical 
points of view or upon the merits, and the 
decision of the case must be in favor of the 
defendants and against the plaintiffs. I 
am accordingly of opinion that the plaintiffs 
have shown upon the case no lawful cause of 
action in this suit, and that judgment be 



confirmed upon the verdict rendered in favor 
of the defendants and against the plaintiffs, 
without cost 



Case K"o. 16,393a. 

TJKITED STATES v. STEVENS et al. 

[N. Y. Times, Aug. 12, 1865.] 

District Court, S. D. New York. 1865. 

Internal Revenue Laws — Who is a Manufac- 
tcheb. 

[A person, having a contract with the gov- 
ernment to furnish a lot of knapsacks, pur- 
chased the cloth, and had it cut and sewed to- 
gether and painted elsewhere, and then deliver- 
ed the goods to defendants, who put upon them 
the leather straps, buckles, &c., necessary to 
complete the knapsacks. The cost of this work 
was nearly but not quite as much as the cost of 
what was previously done. Held, that the gov- 
ernment contractor, and not the defendants, 
were the manufacturers of the knapsacks, with- 
in the meaning of the statute.] 

This was an action [against Stevens & Car- 
pies] to recover the internal revenue duty 
on twenty-five thousand knapsaeks alleged 
by the government to have been manufac- 
tured by the defendant, amounting to about 
?12,000. It appeared in evidence that a 
man named McComb, residing in Delaware, 
had a contract with the government to fur- 
nish so many knapsacks. He accordingly 
bought the cloth and had it cut, sewed to- 
gether and painted elsewhere, and then de- 
livered them to the defendants to have them 
put on the leather straps, buckles, &c, which 
were necessary to finish them,— the cost of 
the work which they did being nearly but 
not quite as much as the cost of what was 
done before the knapsaeks were delivered to 
them. When they had done their work on 
them they delivered them to McComb, who 
delivered them to the government on his 
contract. 

Mr. Smith, U. S. Dist. Arty. 
Mr. Fullerton, for defendants. 

BY THE COURT (BETTS, District Judge). 
The evidence being in, the judge directed 
the jury to find a verdict for the defendant, 
holding that McComb was the manufacturer, 
instead of the defendants. But as the point 
was new, he directed it to be entered sub- 
ject to the opinion of the court, that it might 
be brought up for fuller argument if de- 
sired. 

[The case was afterwards twice argued upon 
motions for a new trial, and to set aside the 
verdict, and the conclusion above reached was 
sustained in both instances. Cases Nos. 16,- 
393b and 16.393, respectively.] 



Case Ho. 16,393b. 

UNITED STATES v. STEVENS et al. 

[N. Y. Times, Aug. 12, 1865.] 

District Court, S. D. New York. 1865. 

Internal Revenue — Who are Manufacturers. 

[Persons who, by a special agreement with 

the manufacturers of knapsacks, supplied and 
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sewed upon each knapsack two small straps 
and buckles, without any other connection with 
or participation in the production thereof, are 
not to be regarded as manufacturers, within the 
75th section of the act of July 1, 1862 (12 Stat. 
462), and are not liable to pay the tax thereon.] 

This was a motion for a new trial on, a 
<-ase. The action was in assumpsit [against' 
William S. Stevens and Bernard Carples] 
for the recovery of taxes to the amount of 
$16,000. The declaration alleged that the 
defendants, as copartners, were indebted to 
the plaintiffs in that sum on March 1, 1863, 
according to the provisions of the 75th sec- 
tion of the internal revenue act of July 1, 
1862, "for the duties on knapsacks manu- 
factured and sold and removed for con- 
sumption and for delivery to others than 
agents of the manufacturers, within the lim- 
its of the United States," &c, &c. A plea 
of the general issue was interposed, with a 
notice annexed that on the trial the defend- 
ants would prove that the knapsacks were 
manufactured and sold, not by the defend- 
ants, but by one Henry S. McComb, under 
contracts entered into by him with the gov- 
ernment; that the defendants had no in- 
terest in the contracts, and were neither 
parties nor privies thereto; that the mate- 
rials used in making the knapsacks, except 
buckles and brass trimmings, were furnish- 
ed by McComb; and that the defendants 
and their workmen were employed by Mc- 
Comb simply to strap and finish the knap- 
sacks after they had been delivered to them 
by McComb in an advanced stage of com- 
pletion, and were paid by McComb for such 
work and labor. 

The ease being brought to trial before a 
jury, there was no difference between the 
government and the defendants as to the 
facts of the case, and accordingly the court 
directed the jury to find for the defend- 
ants, with leave to the plaintiffs to move, 
upon a ease to be made, to have the verdict 
set aside, and have judgment entered in 
their favor for the amount of taxes claimed. 
[Case No. 16,393a.] 

Mr. Courtney, for the United States. 
Mr. Elmore, for defendants. 

BY THE COURT (BETTS, District Judge). 
According to the proofs a fabric is equally 
entitled to the denomination of knapsack, 
whether manufactured in an exceedingly 
simple and cheap form, a single bag or sack, 
or connected with additional appendages, the 
union of the two comprising larger con- 
veniences, superior finish and greater me- 
chanical skill and labor. They are, when 
constructed either way, a manufactured ar- 
ticle, the complete knapsack embraced in 
the denomination given to the article in the 
revenue laws declared upon. Two classes 
of citizens or subjects of the government 
are liable to taxation under the statute in 
question. The first may be said to be the 
producers of the article. Being an article 



of general and extensive merchandise and 
traffic, the masses in number and value of 
the commodities will probably be concen- 
trated in most instances in the hands of 
capitalists or general dealers, and not be 
supplied individually by them as citizens 
and manufacturers. They acquire, hold and 
vend the articles and pay assessments upon 
them as marketable property and effects, 
equally if obtained in market overt or in 
fabrication as mechanics themselves. 

The second general class will be that of 
the actual manufacturers of the commodi- 
ties taxable. There, also, it will doubtless 
be found that practically a meagre propor- 
tion of the artizans personally are made 
liable to pay duties directly upon the fab- 
rics, or that the actual makers are discrimi- 
nated or known from contributors of mate- 
rials, funds, labor or other aids to the gen- 
eral production. Where cases do exist in 
which manufactured properly is owned and 
held, and sold or removed for consumption, 
or for delivery to others than agents of the 
manufacturers, &c, &c, upon whatever 
terms or conditions the manufacture may 
have been created and produced as between 
the mutual proprietors thereof, it will be 
competent to the government to deal with 
common property so produced and held un- 
der the law in question, with all the legal 
rights and remedies that might be exercised 
by individuals against persons standing in 
like relations in respect to each other, and 
reciprocal rights and responsibilities spring- 
ing therefrom. 

Upon that principle the United States, as- 
suming that the defendants are manufactur- 
ers of dutiable products which are subject 
by law to the payment of §16,000 of duties 
or assessments, claim by implication a eon- 
tract and promise by the defendants to pay 
that sum to the plaintiffs, and the defend- 
ants are sued as co-partners, claimed by the 
plaintiffs to be engaged in the business of 
manufacturing knapsacks. But they prove 
themselves to have been employed therein 
by McComb under an agreement with him 
to assist and aid in that business. The only 
work they did in the making of the knap- 
sacks was supplying and sewing two small 
straps and buekles on each one, the mate- 
rial being of the value of a few cents for 
each knapsack. All the rest of the knap- 
sacks were made and painted and the ma- 
terials furnished by McComb, with whom 
the defendants were not connected in busi- 
ness except in these special particulars. 

The declaration avers no undertaking on 
the part of the defendants binding them 
to make the knapsacks for the use of the 
government, or to secure or pay the duties 
recoverable from any party on the comple- 
tion of the manufactured articles. That 
matter on the terms of the contract between 
the defendants and McComb remained in 
the hands of the defendants as agents, or 
sub-workers of McComb, or was entirely at 
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tlie disposal of McComb, as the producer or 
manufacturer thereof, or the sole agent 
shown by the evidence entitled to the de- 
livery. The incidental services performed 
by the defendants cannot in any propriety 
of speech be termed making or manufactur- 
ing the article, any more than cutting and 
stitching a pair of straps to the legs of 
boots by a bootmaker, can be called manu- 
facturing or making indefinite quantities of 

boots. 

Considering the suit, then, upon the plead- 
ings and proofs offered by the plaintiffs, it 
must be adjudged not sustained upon 
grounds of legal sufficiency in technical 
points of view, or upon the merits, and the 
decision of the case must be in favor of the 
defendants. Judgment for defendants on 
the verdict. 

[The case was again submitted on written 
briefs, and the conclusion above reached was 
adhered to by the court, and judgment entered 
accordingly. Case No. 16,393.] 



Case tfo. 16,394. 

UNITED STATES v. STEVENS. 

[4 Wash. C. C. 547.] i 

Circuit Court, E. D. Pennsylvania. Oct. Term, 
1825. 

Seamen — Confining the Master — .Pleading 
anp Proofs — Variance. 

1. What constitutes the offence of confining 
the captain. What is the offence of an assault, 
with a dangerous weapon. 

[Cited in TL S. v. New Bedford Bridge, Case 
No. 15,867.] 

2. An indictment for confining the captain, 
and for an assault with a dangerous weapon, 
committed on the high seas in the "outer road" 
off St. Domingo, in a vessel belonging to citi- 
zens of the United States, is supported by prov- 
ing those offences to have been done in the "in- 
ner" road, and in port 

[Cited in U. S. v. Staly, Case No. 16,374; Ex 
parte Byers, 32 Fed. 407.] 

3. The rule as to variance between the indict- 
ment and the evidence, as to time and place. 

4. The indictment need not negative the fact, 
that the defendant was tried and convicted or 
acquitted by the foreign tribunal. 

The first count in the indictment was for 
confining the captain, and the second for an as- 
sault on board of a vessel belonging to citi- 
zens of the United States, with a dangerous 
weapon. Both offences are charged to have 
been committed on the high seas, in the 
outer road off the port of St. DomiDgo. The 
master gave in evidence that, whilst the ves- 
sel was lying in the port" of St. Domingo, 
and in the "inner road," he was hastily pass- 
ing the mate at night, and might uninten- 
tionally have touched him with his arm. 
The mate immediately seized him by his 
collar, twisted his hand in his cravat, where 



i [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Kichard Peters, Jr., Esq.] 
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he held him for some time, and in the strug- 
gle, the mate fell on the deck, and the cap- 
tain on bim, the mate still retaining his hold, 
and the captain repeatedly ordering him to 
loose his hold and he would let him get up. 
The mate at length cried out for assistance, 
which brought two or three persons for- 
ward, who with difficulty, relieved the cap- 
tain from the hold the mate had of him. 
The captain, apprehending himself to be in 
danger, retreated to his cabin and got out 
his pistol, which he laid on his bed, and was 
then returning to the deck, when, at the 
foot of the stairs, he was met by the mate, 
who presented a pistol, which he declared 
to be loaded, to the breast of the captain. 
The latter immediately seized the muzzle and 
turned it from his breast, and succeeded 
finally, with L ne assistance of some persons 
from the deck, to wrest the pistol from his- 
hand. 

The District Attorney and Mr. Biddle, for 
the United States. 
Grillin & Pettit, for defendant. 

WASHINGTON, Circuit Justice (charging 
jury). 1. That upon the facts stated by the 
captain, if believed by the jury, both of the 
offences charged in the indictment were 
proved. That the captain was confined upon 
the deck by the hold taken of him in the 
first rencontre, and afterward by presenting 
the pistol at his breast in the cabin, and 
thereby preventing him, for a time, from go- 
ing upon deck. And that the latter act 
amounted to an assault with a dangerous, 
weapon. 

2. It has been objected, by the counsel for 
the defendant, that the evidence being that 
the alleged offences were committed in the 
port of St. Domingo, and not in the outer 
road, off the port, as laid in the indictment, 
the latter was not supported, and conse- 
quently that the verdict must be for the de- 
fendant. This objection, in the opinion of 
the court, cannot avail the defendant, see 
Chit. Cr. Law, 184-241. Where place or 
time is material, and enters into the sub- 
stance of the description of the offence, there 
it must be precisely laid and proved. So 
if a scienter be laid, when it forms no part 
of the offence, or it be laid to be feloniously 
done when the act is not felonious, neither 
need be proved. Chitty, in his first volume 
of Criminal Law, 241, after having stated 
with what seeming accuracy time, place, 
sums, magnitudes, quantity, and value must 
be described in the indictment; sums up the 
whole doctrine by observing, that a variance 
in the evidence from those points will never 
be material, unless the essence, or degree 
of the offence consists in their correctness. 
Now it has been decided that the offence of 
confining the master may be committed in 
port, as well as on the high seas, and such 
is the manifest construction of the twelfth 
section of the crimes act of 1790 [1 Stat. 
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112] . And by the fifth section of the late 
crimes act it is declared, that if any offence 
shall be committed on board of a vessel be- 
longing to a citizen of the United States, 
while lying in a port within a foreign juris- 
diction, by any person belonging to the ship's 
company, or by any passenger, it may be 
cognizable by the proper circuit court of the 
United States, in like manner as if it had 
been committed on the high seas. The place 
then where the offence was committed, if 
it be committed in a foreign port, or on the 
high seas, does not at all constitute any part 
or degree of the offence; and being therefore 
immaterial, it need not be proved. Nor does 
the proviso to the fifth section make any dif- 
ference, as the counsel for the defendant 
contended it did. It is not necessary that 
the indictment should negative the fact that 
the defendant had been tried, and convicted 
or acquitted by the tribunal of the country 
where the offence was committed. If he 
was so, it is for the defendant to plead it 
The plea is 'still immaterial to the substance 
of the description of the offence, or to the 
degree of it. 



Case KTo. 16,395. 

UNITED STATES v. STEVENSON. 

[1 Abb. U. S. 495.] i 

District Court, S. D. New York. Feb. Term, 
1869. 

Process Acts— Following State Practice— At- 
tachments — Rules op Cocrt. 

1. An information prosecuted in a district 
court must be regarded and treated as a com- 
mon law proceeding; except in that aspect a 
district court can have no jurisdiction of it. 

2. The forms of process (except style) and 
modes of proceeding in the United States courts, 
sitting within the thirteen states which original- 
ly composed the Union, in actions at common 
law, are the same as those which were employ- 
ed in the supreme courts of the states, respec- 
tively, on May 8, 1792; except so far as the 
United States courts may have prescribed alter- 
ations. 

3. Section 1 of the act of May 19, 1828 (4 
Stat 278), relative to process of the United 
States courts, does not apply within states 
which were members of the Union before Sep- 
tember 29, 1789 And the act of May 8, 1792 
[1 Stat. 275], does not adopt, prospectivelv, laws 
which may have since been passed by the states 
(though it enables the several courts to adopt 
them), but only adopts those then existing. 

4. It is not necessary, in order to establish 
that a particular mode of proceeding has been 
adopted by a United States court, that there 
should be found a written rule declaring such 
adoption. The practice of a court may be es- 
tablished without the existence of a positive 
written rule. 

5. Under the practice which has prevailed in 
the district court for the Southern district ot 
JNew lork, an attachment may be issued in aid 
of a common law information prosecuted by the 
United States. 

Motion to vacate an attachment 



i [Reported by Benjamin Vaughan Abbott, 
Esq., and here reprinted by permission.] 



J. E. Ward and 0. A. Seward, for the mo- 
tion. 
T. Simons, Asst. U. S. Dist Atty., opposed. 

BLATCHFORD, District Judge. This is 
an action at common law. The first paper 
placed on the records of the court in it was 
an information, which was filed on March 1, 
1867. It states tiiat the attorney of the Unit- 
ed States comes "in a suit of common law 
and informs the court" that the United 
States bring suit against the defendant for 
the cause of action propounded in two arti- 
cles which follow in the information. The 
substance of them is, that the United States 
were entitled to the immediate possession of 
certain bales of cotton, their property; that 
the defendant, being in possession of the cot- 
ton, unlawfully converted and disposed of it 
to his own use; that such conversion was 
fraudulent; and that the proceeds of the 
property had been disposed of by the defend- 
ant with intent to secrete the same from and 
to defraud the United States. The informa- 
tion prays that process of attachment may 
issue against the property of the defendant, 
and is accompanied by an affidavit in support 
of the application for an attachment. 

Indorsed, on the information is a direction 
signed by my predecessor, and dated Febru- 
ary 28, 1867, in these words: "Let process. of 
attachment issue against the property of the 
within-named Vernon K. Stevenson, agree- 
ably to the prayer of the within-named in- 
formation, and let the said Vernon K. Steven- 
son be cited to appear on the return of pro- 
cess herein, and answer to the allegations in 
this behalf." Thereupon, process was issued 
to the marshal on March 1, 1867, reciting that 
the information had been filed "in a certain 
action at common law," and commanding the 
marshal to cite the defendant, if found in his 
district, to appear and answer the informa- 
tion, and, also, to attach the property of the 
defendant. The information and the process 
stated the claim at the sum of one million 
dollars. 

The return of the marshal to the process 
was that he had served a copy of it on the 
defendant, and had also served a copy of it 
on the president of a bank in the city of New 
York, stock in which was alleged to be owned 
by the defendant. 

On March 1, 1867, a notice, signed by the 
district-attorney, and entitled in the suit and 
indorsed as being a lis pendens, was filed 
in the office of the clerk of this court. The 
notice states "that an action has been com- 
menced, and is now pending, in this court, 
upon an information against the above-named 
defendant, and that a warrant of attachment, 
according to the rules and practice of this 
court and the statute in such case made and 
provided, has been duly issued therein against 
all and singular the property of the said de- 
fendant, Vernon K. Stevenson, both real and 
personal, situate and being within the city 
and county and state of New York, and also 
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situate and being in the Southern district of 
the United States for the state of New York, 
and that the following is a description of all 
and singular the real estate of the said de- 
feudant, Vernon K. Stevenson, situate and 
being within the said city and county and 
state of New York, attached, levied upon, and 
affected under and by virtue of said process 
or warrant of attachment," and closes with a 
specific description, by metes and bounds, of 
the real estate referred to, which embraces 
forty lots of land in the city of New York. 
A like notice of lis pendens was filed by the' 
district-attorney in the office of the clerk of 
the supreme court for the city and county of 
New York. 

The defendant put in his answer in the suit, 
and the issue has been tried by a jury, re- 
sulting in a verdict for the defendant, under 
the direction of the court, on a question of 
law- [Case No. 16,396, opinion of district 
court.] The government has taken steps to- 
ward a review of the decision. [Id., opinion 
of circuit court] 

The defendant now moves to vacate the at- 
tachment on the ground that it was issued 
without authority of law, and to set aside 
the notices of lis pendens, on the ground that 
they were filed without authority of law. 

In regard to the attachment, it is claimed 
that this court has no authority to issue any 
attachment in a common law action; that in 
the practice of the courts of the United States 
for this district no attachments have ever 
been issued in common law actions; that the 
right to issue attachments and the right to 
file notices of lis pendens are not matters of 
ordinary legal right, but exist only as crea- 
tions of positive statutes; and that there is 
no statute of the United States which author- 
izes this court to issue an attachment, or to 
sanction the filing of a notice of lis pendens 
in a suit of the character of the present one. 
This suit must necessarily be regarded as a 
suit at common law, or this court would have 
no jurisdiction of it; for, by sections 9 and 
10 of. the judiciary act of September 24, 1789 
(1 Stat. 77), no jurisdiction of any equity suit 
is given to this court, except of suits in 
equity against consuls or vice-consuls; and 
by section 9 of that act, in connection with 
section 4 of the act of March 3, 1815 (3 Stat 
245), jurisdiction is expressly given to this 
court of all suits at common law where the 
United States sue. 

The statute which governs the forms of 
process and the forms of proceeding, and the 
modes of proceeding in suits at common law, 
in the courts of the United States, is the act 
of May 8, 1792 (1 Stat. 275). The second sec- 
tion of that act provides that "the forms of 
writs, executions, and other process, except 
their style and the forms and modes of pro- 
ceeding in suits in those of common law, 
shall be the same as are now used in the 
said courts respectively, in pursuance of the 
act entitled 'An act to regulate processes in 



the courts of the United States,' .... 
except so far as may have been provided for 
by the act to establish the judicial courts of 
the United States, subject, however, to such 
alterations and additions as the said courts 
respectively shall in their discretion deem ex- 
pedient or to such regulations as the su- 
preme court of the United States shall think 
proper, from time to time, by rule, to pre- 
scribe to any circuit or district court con- 
cerning the same." The act referred to, "to 
regulate processes in the courts of the United 
States," is the act of September 29, 1789 (1 
Stat 93), the second section of which pro- 
vides "that until further provision be made, 
and except where by this act or other stat- 
utes of the United States is otherwise pro- 
vided, the forms of writs and executions, ex- 
cept their style, and modes of process and 
rates of fees, except fees to judges, in the cir- 
cuit and district courts, in suits at common 
law, shall be the same in each state respec- 
tively as are now used or allowed in the su- 
preme courts of the same." This court ex- 
isted when these acts of 1789 and 1792 were 
passed. It, therefore, is required, by the 
act of 1792, to use as its forms of process 
and modes of proceedings in suits at common 
law, the forms and modes which it was using 
in such suits on May 8, 1792 (and which 
forms and modes were required by the act of 
1792, taken in connection with the act of 
1789, to be the forms and modes used or al- 
lowed on September 29, 1789, in the supreme 
court of the state of New York), subject only, 
as provided by the act of 1792, to any pro- 
visions contained in the judiciary act of Sep- 
tember 24, 1789 (1 Stat. 73), and also to such 
alterations and additions as this court shall, 
in its discretion, deem expedient, and also to 
such regulations as the supreme court of the 
United States shall think proper, from time 
to time, by rule, to prescribe to this court 

The first section of the act of May 19, 1S2S 
(4 Stat. 278), does not apply to the present 
case, because the state of New York was ad- 
mitted into the Union before September 30. 
17S9; and the third section of that -,ct applies 
only to final process. 

It is unnecessary to cite authorities to show 
that on September 29, 1789, there was no 
process of attachment «if properly used or al- 
lowed in the supreme court uf New York in a 
common law action where an individual was 
the plaintiff, and where the defendant was 
personally served with process in the action, 
unless the defendant was shown to be an ab- 
sconding or concealed debtor. No general 
process of attachment of uroperty in a com- 
mon law action in favor of an individual 
plaintiff was known to the common law. Ta«? 
only statute authority which existed on Sep- 
tember 29, 17S9, for the issuing of an attach- 
ment by the supreme court of New York in a 
common law action, was thai conferred by the 
act of the legislature of New York, passed 
April 4. 17S6 (1 Greenl. Laws N. Y. 214), 
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which provides that when a debtor secretly 
departs the state, or keeps concealed within 
it, a creditor, or creditors, to a certain 
amount, may apply to a judge of the su- 
preme court showing the debt, and the de- 
parture or concealment of the debtor, with 
intent to defraud his creditors of their just 
dues, or to avoid being arrested by the ordi- 
nary process of law, and proving the de- 
parture or concealment by two credible wit- 
nesses, and obtain from the judge a warrant 
to attach the real and personal estate of the 
debtor- The present case was not one of 
that kind. 

No provisions on the subject are found in the 
judiciary act of September 24, 1789; and the 
supreme court of the United States has never, 
by rule, prescribed any regulations to this 
court in regard to the issuing of attachments 
in common law actions. 

The supreme court decided, In W'ayman v. 
Southard, 10 Wheat. [23 U. S.J 1, that the 
act of 1792 was confined, in its adoption of 
state laws, or regulating the modes of pro- 
ceeding in suits at common law, to those in 
force in September, 1789; that it did not rec- 
ognize the authority of any laws of that de- 
scription which might be afterwards passed 
by the states; and that it enabled the several 
courts of the Union to make such improve- 
ments in their forms and modes of proceed- 
ing as experience might suggest, and es- 
pecially to adopt such state laws on the sub- 
ject as might vary to advantage the forms 
and modes of proceeding which prevailed in 
September, 1789. 

It is not necessary that a practice of a court 
to be recognized or sustained, should be em- 
bodied in a written rule. Written rules are 
undoubtedly preferable, but a practice in re- 
spect to a particular matter in a court may 
be established without the existence of a posi- 
tive written rule. Fullerton v. Bank of t\ 
S., 1 Pet. [26 U. S.] 604, 613; Duncan v. U. S., 
7 Pet. [32 U. S.] 435, 451. The Cact that my 
learned predecessor, who presided in tnis 
court for more than forty years, granted this 
attachment, is the strongest possible evi- 
dence that he must have regarded it as the 
practice of the court to issue an attachment 
in a case like the present one, and that he 
must have understood either that such prac- 
tice existed in the supreme court of New 
York on September 29, 1789, or that a de- 
parture had been established, either by writ- 
ten rale or by the practice of this court, from 
the practice which existed in September, 
1789; and that this court had, within section 
2 of the act of 3792, altered its form of pro- 
cess and mode of proceeding in the suit, like 
the present one, in such manner as to author- 
ize the issuing of the attachment that was 
issued in this case. The judge who issued it 
knew better than any other person the prac- 
tice of this court in the respect in question, 



and his action in a case of the character of 
the present one, involving a claim of so large 
an amount, and affecting real estate of such 
large value, must be regarded by me as con- 
elusive in regard to the fact of the establish- 
ment and existence of a practice which war- 
ranted the attachment in this ease. Wheth- 
er he regarded it as reposing on the privilege 
of a prerogative of the United States, or on 
the construction of some written rule of this 
court, or on acquiescence and uniform mode 
of proceeding, or on some specific acts, of 
congress, cannot be ascertained, as his view& 
are not on record, and the point is immate- 
rial on this application. I am satisfied, from 
inquiry, that the matter of issuing the attach- 
ment was deliberately considered by him, 
and that his conclusion was not hastily 
reached. The propriety of that conclusion is 
strengthened by the fact that nearly two 
years have elapsed without the authority of 
the court to issue the attachment being ques- 
tioned by the defendant. So far, therefore, 
as the motion to vacate the attachment is 
founded upon an alleged want of authority 
in this court to issue it, the motion must be 
overruled. 

The act of March 14, 1S4S (9 Stat. 213), was 
referred to as affecting the question. The act 
provides "that whenever, upon process insti- 
tuted in any of the courts of the United 
States, property shall hereafter be attached 
to satisfy such judgment as may be recovered 
by the plaintiff in such process, and any con- 
tingency occurs by which, according to the 
laws of the state, such attachment would be 
dissolved upon like process pending in, or re- 
turnable to, the state eourts, then such attach- 
ment or attachments made upon process is- 
suing from, or pending in, the eourts of the 
United States within such state, shall be dis- 
solved, the intent and meaning of this act be- 
ing to place such attachments in the courts 
of the states and the United States upon the 
same footing." No contingency, such as is re- 
ferred to in this act, is shown to have occur- 
red, as a ground for dissolving this attach- 
ment. 

So far as the motion is based upon the 
ground of amnesty and pardon, of which the 
defendant claims the benefit, those matters go 
to the entire action, and not merely to the 
question of attachment, and must be brought 
up, if at all, by way of plea. The question of 
pardon was so brought up in the Case of Arm- 
strong's Foundry, 6 Wall. [73 U. S.] 766. 

If the attachment was properly issued, it 
was not irregular to file in the office of the 
clerk of this court the notice of lis pendent? 
that was filed therein. As to the one filed 
in the office of the clerk of the state court, this 
court has no control over the records of that 
court, or over the action of the district-attor 
ney in filing it there. 

Motion denied. 
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Case No. 16,396. 

UNITED STATES v. STEVENSON. 

[3 Ben. 119; i 9 Int. Rev. Rec. 49; 10 Int. Rev. 
Ree. 140.] 

District Court, S. D. New York. Jan. 12, 1869. 
Circuit Court, S. D. New York. Oct., 1869. 

Seizuhe op Enemy Pbopertt on Land— Forfei- 
ture—Acts of July 13 and August t>, 1861, 
and Mat 20 and July 17, 1S63. 

1. The seizure of enemy property as prize of 
war on land is not authorized by the law of na- 
tions, and can only be upheld by the municipal 
laws of the nation which seeks to enforce the 
forfeiture. 

2. Where a statute denounces a forfeiture of 
property as the penalty for an offence, and does 
not say that the property or its value is forfeit- 
ed, the forfeiture takes place at the time the of- 
fence was committed, and operates as a stat- 
utory transfer of the right of property to the 
government. 

3. The act of July 13, 1861 (12 Stat 255), was 
not a mere temporary act. Forfeitures incur- 
red under it during the continuance of hostili- 
ties might be enforced afterwards. 

4. The 5tb and 9th, sections of that act must 
be construed together, and the forfeiture de- 
clared in the 5th section can be enforced only 
by a seizure of the property. 

5. The act of August 6, 1861 (12 Stat. 319), 
May 20, 1862 (12 Stat. 404), and July IT, 1862 
(12 Stat. 589), are subject to the same construc- 
tion, and forfeitures under them can only be en- 
forced by a seizure of the property. 

This suit was a suit in trover brought by 
the government against the defendant [Ver- 
non K. Stevenson], to recover the value of 
1,000 bales of cotton, alleged to have belonged 
to the government and to have been converted 
by the defendant to his own use. The ground 
taken by the government was, that the defend- 
ant, being president of the Nashville and Chat- 
tanooga Railroad, came into possession of the 
cotton, which, had belonged to the Confederate 
government, and thus, by right of forfeiture, 
to the government of the United States, and 
that he brought the cotton to New York and 
there disposed of it and kept the proceeds.2 

BLATCHFORD, District Judge (charging 
jury). The right of recovery, in this case, on 
the part of the government, rests upon munic- 
ipal statutes, because the action, although not 
a suit in rem, following a seizure of property 
on land, is sought to be made equivalent to 
such a suit. The case, therefore, does not fall 
within the class of suits which follow captures 
of property on the sea, jure belli, under the 
law of prize. The law in regard to captures 
of property on land, which is claimed to be 
forfeited to the government under the opera- 
tion of the rules of war, has been settled by 

i [Reported by Robert D. Benedict Esq., and 
here reprinted by permission.] 

2 An attachment was issued at the beginning 
of the suit, under which real and personal es- 
tate belonging to the defendant was seized. 
After the trial of the cause, a motion was made 
to dissolve the attachment. Judge Blatch- 
ford's decision, denying the motion, is reported 
in [Case No. 16,395]. 
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the courts of the United States, by repeated 
adjudications; and the government must re- 
cover, if at all, in this ease, precisely as if it 
had now under seizure the cotton in question. 
The government claims that the defendant has 
taken the cotton and disposed of it to his own. 
use, and that it has the same right to main- 
tain this action of trover against the defend- 
ant, for the conversion of the cotton, as it 
would have had to maintain* a suit in rem 
against the cotton, or as it would have had 
to maintain a suit against the defendant for 
the conversion of the cotton, if, after a de- 
cree of condemnation of the cotton, in a suit 
in rem against it, and before a sale of it, the 
defendant had got possession of it and con- 
verted it to his own use. 

As early as the year 1814, in the case of 
Brown v. U. S., 8 Craneh [12 U. S.] 110, it was 
held by the supreme court of the United 
States, that the seizure of enemy property as 
prize of war, on land, jure belli, is not author- 
ized by the law of nations, and can only be up- 
held by the municipal laws of the nation which 
seeks to enforce the forfeiture. That decision 
and the doctrine of it were cited and approved 
hy Mr. Justice Nelson, in the circuit court of 
the United States for this district, in May, 
1865, in the case of U. S. v. 1756 Shares of 
Capital Stock [Case No. 15,961]. That was a 
suit in rem, prosecuted under the confiscation 
acts of August 6, 1861 (12 Stat. 319), and July 
17, 1862 (12 Stat 589). In his opinion in that 
case, Mr. Justice Nelson, speaking of those 
acts, remarks, that they expressly provide 
that the proceedings under them shall conform 
to the proceedings in admiralty and revenue 
cases; and the conclusion he draws, and it is 
one which applies to all the confiscation acts 
relied on in this ease, from the act of 1861 
down, is, that these acts are nothing but an 
extension, by act of congress, to enemy prop- 
erty captured on land, of the rule which, ac- 
cording to international law, had always been 
applied to enemy property captured at sea, 
and that the same rules must be applied in 
both cases. It necessarily follows, that the 
right which the United States are seeking to 
enforce in this suit, and the rights which they 
would seek to enforce by a suit in rem, if 
they had seized this cotton under these laws, 
are rights which rest wholly upon statute law. 

It has been held by the supreme court of the 
United States, in the case of The Reform, 3 
Wall. [70 U. S.] 617, that the act of July 13, 
1861 (12 Stat. 255), which is one of the acts on 
which the government relies for a recovery in 
this case, was not a mere temporary act; and 
that, although the restrictions upon commer- 
cial intercourse prescribed by that act were 
limited in duration to the period of the ex- 
istence of hostilities, still, forfeitures incurred 
under it during the continuance of hostilities 
may be enforced afterwards. Therefore, in a 
proper case, the government could now enforce 
a forfeiture incurred by the defendant in re- 
spect to property, notwithstanding the procla- 
mations of the president in regard to the ces- 
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sation of hostilities. But the difficulty in the 
present ease lies here, that the government has 
failed to prove the first material allegation in 
the information; and that is, that they are 
entitled to the possession of this cotton in such 
a manner that they have a right to enforce 
that right of possession in this action. 

The 5th section of the act of July 13th, 1861, 
declares that all property in transit to or from 
any insurrectionary state or section shall be 
forfeited to the United States. It was held 
in one case by Chief Justice Taney, in the 
Maryland district (U. S. v. 2,000 Bushels of 
Wheat, cited in U. S. v. The Francis Hatch 
[Case No. 15,158]), that the proper interpreta- 
tion of that 5th section is, that no property 
can be condemned under it unless such prop- 
erty be actually seized while in such transit. 
But, without passing upon that point, I am 
entirely satisfied (notwithstanding the declara- 
tion, in the 5th section of the act, that, for the 
offence defined therein, the property shall be 
forfeited to the United States), that, inasmuch 
as the title of the United States must be based 
wholly upon the statute, the whole statute 
must be construed together. The 9th section 
must be construed in connection with the 5th 
section. The 9th section provides, "that pro- 
ceedings on seizures for forfeitures under this 
act may be pursued in the courts of the United 
States in any district into which the property 
so seized may be taken and proceedings in- 
stituted; and such courts shall have and en- 
tertain as full jurisdiction over the same as if 
the seizure was made in that district." My 
view of this statute is, that it clearly contem- 
plates that the forfeiture declared in the 5th 
section is to be enforced only by a seizure of 
the property; and that such forfeiture cannot 
be enforced in any other manner. Inasmuch 
as the whole right is statutory, if congress has 
seen fit to limit the statutory right to a for- 
feiture to be enforced only by a seizure of the 
property, the United States are so limited; 
and, inasmuch as that is their only right, if 
they are unable to seize the property, their 
right does not come into being, but remains 
an imperfect right. Congress has not seen fit 
to go any farther than to say: "You shall 
have this forfeiture if you seize the property." 
But if, for any reason, whether from the act 
of the defendant himself, or from any cause 
whatever, the government cannot seize the 
property, it cannot enforce the forfeiture. 

This view is entirely consistent with the 
decisions that have been referred to by the 
counsel for the government, in reference to 
the time when a forfeiture declared by stat- 
ute in favor of the government takes effect. 
The general language of all those decisions 
is, that where a statute denounces a for- 
feiture of property, as the penalty for the 
commission of an offence, if the denuncia- 
tion is in direct terms, and not in the alter- 
native, that is, if the statute does not say 
that the forfeiture shall be of the property 
or its value, the forfeiture takes place at 
the time the offence was committed, and 



operates as a statutory transfer of the right 
of property to the government. But, in ev- 
ery one of the cases cited, and in all the 
cases on the subject, in the courts of the 
United States, which have fallen under my 
observation, in the first place, the proceed- 
ing was in rem, and, in the second place, 
the question always came up upon the point 
as to whether, in such proceeding in rem, 
the title of the government to the property, 
and to a decree condemning it as forfeited, 
could be cut off by reason of the interven- 
ing, after the commission of the offence, of 
the title of a bona fide purchaser. It is 
only in respect to such a question that the 
decisions have been made. The principle is 
a sound one, unquestionably, and the whole 
subject has been fully considered in an opin- 
ion given by the district judge of the dis- 
trict of Kentucky, (Judge Ballard,) in the 
case of U. S. v. 56 Barrels of Whiskey [Case 
No. 15,095]. In that case, which was a suit 
in rem for a forfeiture of whiskey, a per- 
son claimed to be a bona fide purchaser of 
the whiskey, and that his purchase before 
prosecution, though after the commission of 
the offence, cut off the title of the govern- 
ment; but the court decided in favor of the 
government and against the claimant. In 
the case of Caldwell v. U. S., 8 How. [49 U. 
S.] 366, which is one of the leading cases on 
the subject, the opinion of the court was 
delivered by Mr. Justice Wayne, and all that 
he says on the point must be taken together. 
He says: "The forfeiture is the statutory 
transfer of right to the goods at the time the 
offence is committed. If this was not so, 
the transgressor, against whom, of course, 
the penalty is directed, would often escape 
punishment, and triumph in the cleverness 
of the contrivance by which he has violated 
the law. The title of the United States to 
the goods forfeited is not consummated un- 
til after judicial condemnation; but the 
right to them relates backward to the time 
the offence was committed, so as to avoid 
all intermediate sales of them between the 
commission of the offence and condemna- 
tion." That decision cannot be considered 
as going any farther than the question then 
before the court; and it is, in my judg- 
ment, contrary to principle and precedent to 
hold, that the United States ean enforce a 
right of property, in a suit of the kind now 
on trial before this court, by claiming that 
the forfeiture, solely as between themselves 
and the defendant, was complete and per- 
fect at the time of the commission of the 
offence, without any judicial proceeding to 
enforce sueh forfeiture. 

But, even if the rule could be different 
under some statutes, I do not think it could 
be different under this statute of 1861, be- 
cause, the forfeiture provided for by the 5th 
section of that act, taken in connection with 
the 9th section, is a forfeiture that can be 
enforced only by a seizure of the property. 

I now pass to the act of May 20, 1S82 {12 
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Stat. 404). Even if the regulations of the 
secretary of the treasury, made under the 
acts of 1861 and 1862 and other acts are to 
be considered as matters of which the court 
can take judicial notice, because they are 
expressly referred to by their dates, and 
adopted, in the third section of the act of 
July 2, 1864 (13 Stat 376), and even assum- 
ing that this cotton would have been for- 
feitable by virtue of regulations made by 
the secretary of the treasury in pursuance 
of the act of 1862, still that act is subject to 
the same construction as the act of 1861; 
and, although the 3d section of that act de- 
clares that property which shall be trans- 
ported in violation of the act, or of any reg- 
ulations of the secretary of the treasury es- 
tablished in pursuance thereof, shall be for- 
feited to the United States, yet the 4th sec- 
tion of the act says, that "the proceedings for 
the penalties and foreitures accruing under 
this act" (covering those accruing under regu- 
lations to be established by the secretary of 
the treasury, as well as those accruing under 
the act itself), "may be pursued * * * in 
the modes prescribed by the 8th and 9th 
sections of the act of 'July 13th, 1861, to 
which this act is supplementary." Therefore, 
in this respect, the construction of the act 
of 1862 must be the same as that of the act 
of 1S61. The proceedings for a forfeiture 
under the act of 1862 must be pursued in 
the manner prescribed by the 9th section or 
the act of 1861, that is, by seizure, and in 
no other way. 
The next statute is the act of August 6th, 

1861, before referred to. That act provides, 
that if any person, during an insurrection, 
after the president shall have declared by 
proclamation that there is an insurrection, 
shall acquire, sell, or give any property to 
aid the insurrection, the president shall 
cause such property to be seized, confiscated, 
and condemned, and that the condemnation 
shall take place in the district or circuit 
court of the United States having jurisdic- 
tion of the amount, or in admiralty, in any 
district in which it may be seized, or into 
which it may be taken and proceedings first 
instituted. The statute does not declare any 
forfeiture at all. It merely provides that 
the president may cause any property to be 
seized; and, unless he causes it to be seized, 
the statute does not cover it at all. There- 
fore, it is plain that there can be no suit or 
recovery founded on that act, unless the 
property is first seized. 

The remaining act is the act of July 17th, 

1862, before referred to, the 5th section of 
which provides, that "to insure the speedy 
termination of the present rebellion, it shall 
be the duty of the president of the United 
States to cause the seizure of all the estate 
and property, money, stocks, credits, and ef- 
fects of the persons hereinafter named in 
this section," (including persons thereafter 
acting as officers of the army or navy of 
the rebels in arms against the government 



of the United States,) "and to apply and use 
the same and the proceeds thereof for the 
support of the army of the United States." 
No forfeiture is declared by that act, in 
any other language, it merely states that 
the president may seize the property and 
apply it to the support of the army of the 
United States. 

As it does not appear, in this case, that 
any of the cotton was seized, these views 
of the various statutes relied on by the gov- 
ernment seem to me to dispose of this case. 
They lie at the very threshold of it, without 
the examination of any other questions. 

The theory upon which the information in 
this case proceeded when it was filed, if 
that theory can be judged of from the in- 
formation and the affidavit appended to it— 
for, the information refers to and embodies 
the affidavit as a part of the information, 
and the affidavit refers to and embodies the 
information as a part of the affidavit— is, 
that this cotton was the property of the 
public authorities concerned in the rebellion, 
and that the United States, by virtue of 
their sovereign right, became the owners of 
the cotton, eo instanti, at the very, moment 
the rebel authorities claimed to own it. 
Such a right in the United States, if it ex- 
isted In this case, would not at all depend 
upon any of the statutes which have been 
cited; and, if it were shown, in point of 
fact, by the testimony in this case, that this 
cotton belonged to the acting public authori- 
ties who were carrying on the rebellion, and 
calling themselves the Confederate govern- 
ment, the right of the United States, by vir- 
tue of their being the sovereign power, and 
by reason of such acting public authorities 
being rebel authorities, would come into op- 
eration over the property, by virtue of the 
constitution of the United States, and of 
their sovereign authority, irrespective of any, 
statute, so as to make the subsequent con- 
version of the property by the defendant a 
tort, as against the immediate right of pos- 
session of the United States. But there is 
no such testimony in the case. The evi- 
dence is quite clear that none of the eotton, 
for the proceeds of which the government 
sues in this ease, was the property of this so- 
called "Confederate Government," or of any 
of its subordinate governments acting in re- 
bellion and hostility to the United States. 

Therefore, as I before remarked, the right 
which lies at the threshold of the claim of 
the government to recover in this ease, be- 
ing a right resting wholly on the statute, 
and such right not being supported by any 
statute, even conceding all the faets to be 
as shown by the government, it is the duty 
of the court to instruct you, upon the facts 
and the law, that the government cannot re- 
cover, and that the defendant is entitled to 
your verdict I should hesitate so to direct 
you in a case like this, if I were not entirely 
satisfied that the government cannot recov- 
er in It under any circumstances. I, .there* 
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fore, direct you to find a verdict for trie de- 
fendant. 

The jury, under the foregoing instructions, 
rendered a verdict for the defendant. 

The case was taken, by writ of error, to 
the circuit court, which, in October, 1869, 
affirmed the judgment. The following was 
the opinion of that court: 

NELSON, Circuit Justice. This is a writ 
of error to the United States district court 
of the Southern district of New York. The 
suit is an action of trover brought by 
the United States against Stevenson, to 
recover the value of a large quantity of 
cotton, which, it is alleged, belonged to the 
plaintiff, and had been converted by the 
defendant to his own use. The cause was 
tried before a jury, and, on the trial, it ap- 
peared that the defendant, being a resident 
and citizen of Tennessee when the recent 
civil war broke out, remained in the state, 
and took part with the insurgent states, and 
was the president of the Nashville and Chat- 
tanooga Railroad, and ran the road in their 
service; and that, while thus engaged, he 
bought cotton within those states, and ship- 
ped it, with the knowledge and assent of the 
so-called "Confederate States," from AYil- 
mington, North Carolina, to foreign ports, in 
violation of the United States blockade. It 
also appeared that, as the Union army ap- 
proached Tennessee, and Nashville, he re* 
moved eotton that he had bought, and cot- 
ton also that belonged to others, further into 
the interior, to prevent the same from be- 
ing captured by the forces of the United 
States. There is no proof in the case, that 
any part of the cotton was ever in the pos- 
session of the United States, or that they 
ever had any title to the same, or that it 
ever belonged to the so-called "Confederate 
States," but, on the contrary, it was pur- 
chased in the Confederate States, by the de- 
fendant, and shipped by him abroad, in vio- 
lation of the existing blockade, and sold 
abroad, or sold within the said states. The 
court below, at the close of the testimony, 
being of opinion that no case was made 
out on the part of the plaintiffs, directed a 
verdict for the defendant. 

The act of July 13th, 1861 (section o), made 
it lawful for the president of the United States, 
where a state of insurrection existed, to declare 
it by proclamation, and provided that, thereup- 
on, all commercial intercourse by and between 
the same, and the citizens thereof, and the 
citizens of the rest of the United States, 
should cease, and be unlawful, &c, and the 
goods, «&c, coming from said state or section 
into other parts of the United States, &c, 
should be forfeited to the same. 12 Stat, 
p. 255. The act supplementary, passed May 
20th, 1S62, (12 Stat. p. 404,) section 3, con* 
fers on the secretary of the treasury the 
power, upon satisfactory grounds of belief 
that the goods, &c, are intended for any 



place in the possession or under the control 
of the insurgents, in all eases where he may 
deem it expedient to do so, to require se- 
curity that they will not be carried to such 
place, nor used to give aid or comfort to 
the insurgents; and provides that a trans- 
portation in violation of the act, or of the 
regulation, shall work a forfeiture. 

The act of August 6, 1861 (12 Stat. p. 319, 
§ 1), provides that, during the insurrection, 
goods purchased or sold with intent to use 
or employ the same, &c, in aiding or pro- 
moting the insurrection, shall be subject of 
prize and capture, and it is made" the duty of 
the president to cause the same to be seized 
and confiscated. 

The act of July 17, 1S62 (12 Stat. p. 591, 
§ 6), makes the property of persons en- 
gaged in rebellion, who will not return to 
their duty in sixty days after warning by 
proclamation of the president, subject to 
seizure, and it is made the duty of the pres- 
ident to seize, &c. 

The only remaining act that is material to 
refer to is that of March 3, 1863, § 1. (12 
Stat. p. 820,) which authorizes the appointment 
of agents to collect captured and abandoned 
property. 

I need hardly say, that neither of these 
statutes, or any provision in them, has any 
bearing on the facts, as disclosed in the case, 
or affords any ground for an inference or 
conclusion that the cotton in question, sold 
and converted to his own use by the de- 
fendant, belonged to the United States. Cer- 
tainly not, unless all the property of citizens 
or people in the Confederate States belonged 
to the United States during the war. 

There is another branch of this case that 
furnished, perhaps, the grounds for its orig- 
inal institution, whieh, as has turned out 
in proof, has utterly failed. The original in- 
formation, as it is called, went on the ground 
that the defendant had fraudulently con- 
verted the cotton to his own use, and that 
the proceeds were disposed of with intent 
to secrete the same, and defraud the govern- 
ment, and prayed for process of attachment 
against the property of the defendant. 
Thereupon process of attachment issued, and 
a large amount of real and personal estaxe 
was attached, and still remains under the 
said process. The affidavit upon which this 
process was issued is remarkable, when com- 
pared with the facts of the case, as proved 
before the jury. The affiant states, that he 
was the person who filed the information 
against the defendant, whieh was on the 
17th of December, 1866; that 3,000 bales of 
the cotton, or thereabouts, being in the states 
of Georgia, Alabama, and Tennessee, were 
the property of the Confederate States, when 
the defendant took possession of it; that, in 
the summer of 1865, he transported the same 
to the city .of New York, within the South- 
ern district of New York, to be sold and dis- 
posed of at that city, and converted the cot- 
ton into money, the proceeds of which. 
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amounting to §1,000,000, or thereabouts, 
the defendant received, and has converted 
the same into real or personal estate in that 
city; that the cotton was brought into the 
state of New York from the insurrectionary 
states, in violation of the proclamation of the 
president, of the 16th of August, 1861, and 
of the* acts of congress, (referring to them;) 
and that it ^vas the property of the United 
States. It was upon this affidavit that the 
process of attachment was issued, which 
seems to have been in some way regarded 
as a seizure, not of the cotton, but of the 
real and personal estate of the defendant, 
as a substitute for the same; and yet, the 
case has been tried as a simple action of tro- 
ver and conversion in personam. 

The case, as tried in the court below, and 
as ruled by the learned judge, is a very sim- 
ple and plain one, and, in every aspect in 
which it has been presented, on the testi- 
mony, can lead to but one result, and that 
is, that the United States showed no title to 
the property, or to the possession of it, which 
was indispensable to maintain this action. 

As it is shown that the affidavit on which 
the process of attachment issued was wholly 
untrue and false, or mistaken, the process of 
attachment must be set aside and dischar- 
ged. Instead of the cotton belonging to the 
Confederate States, it belonged to the de- 
fendant; and, instead of being shipped to 
New York in violation of the acts of con- 
gress, it was shipped from a Confederate 
port to a foreign country, in violation of the 
blockade of the port of Wilmington; but 
this fact could not ehange the title" of the 
property, or work a forfeiture of the same 
to the United States, unless seized as prize 
of war. 

The judgment below is affirmed, and the 
process of attachment is set aside and dis- 
charged. 

[A morion had been made in the district court 
* to discharge the attachment, but was denied. 
See Case No. 16,395.] 



Case No. 16,397. 

UNITED STATES v. STEVENSON et aL 

[Hoff. Land Cas. 156.] * 

District Court, N. D. California. June Term, 
1856. 

Mexican Land Grants— Confirmation". 

[Grant confirmed, where the title paper pro- 
duced by the claimants was regular and proven 
to be genuine, and the espediente from the ar- 
chives showed that all the preliminary proceed- 
ings were in due form, and that the grant was 
confirmed by the departmental assembly about 
six months after its date, it appearing that the 
conditions had been complied with.] 

Claim for two leagues of land in Contra 
Costa county, confirmed by the board, and 
appealed by the United States. 

William Blanding, U. S. Arty. 
Volney E. Howard, for appellees. 

i [Reprinted by permission.] 



HOFFMAN, District Judge. The claim 
in this case is for a piece of land called 
"Medanos," embracing two square leagues 
"a little more or less." It was confirmed 
by the board, and the cause has been sub- 
mitted to this court on appeal, without argu- 
ment, or the statement of any objection to 
its validity. 

The title paper is produced by the claim- 
ants and its genuineness duly certified. The 
expediente from the archives not only shows 
that the preliminary proceedings were in 
due form, but that the grant was confirmed 
by the departmental assembly about six 
months after its date. It is also shown that 
the conditions were fully complied with. 
The delineation on the diseno appears to be 
rude and inexaet, but the title itself de- 
scribes the boundaries of the tract with 
some precision. In that document the land 
is mentioned as that known by the name of 
"Medanos," and bounded on the south by the 
land of Citizen Noriega, on the north by that 
of Citizen Salvio Paeheco, on the east by the 
river San Joaquin, and on the west by the "lo- 
marias" or small hills. The third condition 
states the extent of the granted land to be two 
square leagues, a "little more or less." Some 
of the witnesses appear to have supposed that 
the land embraced within these boundaries 
would include a tract of far greater extent 
than that mentioned in the condition. But 
it is clear that they have confounded the 
"lomarias" mentioned in the grant with the 
range of mountains known as the "Contra 
Costa Hills," which lie at a considerable 
distance, and which would, if taken as the 
western boundary, not only include a tract 
of country of great extent, but also one or 
more intervening ranehos. It would seem, 
however, that the "lomarias" spoken of are 
a range of low hills, and that the land in- 
cluded within these and the other bound- 
aries of the grant has about the extent men- 
tioned in the grant 

Such appears to have been the view taken 
of the case by the board, and we see no 
reason for a different conclusion. The mesne 
conveyances appear to be regular. Under the 
proofs offered, the claimant, [Jonathan D.] 
Stevenson, is entitled to a confirmation of the 
part conveyed to him by the deed as reformed 
according to the intentions of the parties un- 
der the decree of the district court of this state. 

A decree affirming the decision of the 
board must be entered. 



Case No. 16,398. 

UNITED STATES v. STEVENSON. 

[6 Int. Rev. Rec. 221.] 

District Court, S. D. New York. 1867. 

Practice— Postponement ofTrial— Court Rules 
— Amendment op Pleadings. 
[1. Where the plaintiff in a common-law case, 
which has been placed on the calendar, and is 
called in its regular order for trial, desires a 
postponement until the next term for the pur- 
pose of obtaining the testimony of new witness- 
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es, it is not the proper practice to move on af- 
fidavits for such postponement. The practice 
in such case is (by district court rule 240) reg- 
ulated by the rules of the circuit court, under 
which (rules 38 and 51) the plaintiff alone can 
notice a jury case for trial, and if, when it is 
called, he is not ready, all that is required is 
that he shall fail to respond, in which case it is 
marked as "Passed." After the jury for the 
term has been discharged, defendant may move 
for a judgment of dismissal, and plaintiff in an- 
swer thereto may show his excuse, and if it be 
deemed sufficient, the court can permit him to 
stipulate to try the cause at the nest term.] 

[2. In an information at law against defend- 
ant for removing and converting to his own 
use certain cotton belonging to the United 
States, held, that certain newly-discovered evi- 
dence, showing new transactions, in relation to 
the cotton, and in respect to which plaintiff 
showed that he was guilty of no laches, was 
sufficient ground for allowing a postponement 
of the trial until the nest term, and for permit- 
ting an amendment to the information, even 
after the case was called for trial on the cal- 
endar.] 

S. G. Courtney, U. S. Dist. Atty. 
John E. Ward, for defendant. 

BLATCHFORD, District Judge. This 
cause, which is an information filed by the 
United States, in a common-law action, 
against the defendant [Vernon K. Stevenson] 
for the alleged conversion of certain cotton, 
the property of the United States, being on 
the jury calendar of this court for trial at 
the present term, and being called in its 
order for trial, the district attorney moves 
on affidavit that the trial of the cause be 
postponed to the next term on the alleged 
ground that the testimony of sundry wit- 
nesses who are named, and who reside in 
Tennessee and elsewhere in the United 
States, cannot be procured in time for a 
trial at the present term and must be taken 
by commission, and that the necessity for 
the testimony of those witnesses has just 
been discovered under circumstances which 
excuse all charge of laches on the part of 
the United States. The motion so made is 
wholly unnecessary and not according to the 
practice of the court. By rule 240 of this 
court, the practice applicable to this case, at 
its present stage, is regulated by the rules 
of the circuit court now in force. By those 
rules (rule 38) only the plaintiff in a com- 
mon-law suit can notice it for trial before 
a jury on an issue joined. The defendant 
cannot notice it. When it is noticed and 
put on the calendar by the plaintiff, if when 
it is called for trial the plaintiff is not ready 
to go to trial, it is unnecessary for him to 
make any motion, or to do anything more 
than fail to respond to the case when it is 
called. If he so fails, the case is marked as 
"Passed," and the defendant cannot then or 
there ask for any action of the court in the 
matter. But by rule 51 of the circuit court, 



after the discharge of the jury in the same 
term for which notice of trial was given by 
the plaintiff, or at the next term, the defend- 
ant may move for judgment dismissing the 
suit because the plaintiff did not go to trial. 
If, in answer to such motion, the plaintiff 
shows sufficient excuse, to be approved by 
the court, for not having gone to trial, the 
court can permit the plaintiff to stipulate 
to try the cause at the next term. It would 
be sufficient in the present case to deny the 
motion of the plaintiff, as unnecessary and 
not according to the practice of the court; 
but, inasmuch as the whole subject is be- 
fore the court now on affidavits on both 
sides, and the defendant moves to dissolve 
the attachment issued in the case, and the 
district attorney expresses his willingness to 
consider the defendant as moving to dismiss 
the suit under rule 51 of the circuit court, I 
shall dispose of the matter as if the defend- 
ant were making that motion. 

The plaintiff also asks leave, on notice, to 
amend his libel by adding a new count. The 
testimony of the witnesses named in the 
affidavits on the part of the plaintiff! as 
therein stated goes directly to the averments 
contained in such new count. The libel, as 
it stands without such new count, would 
seem to be eonfined to the transportation by 
the defendant of the cotton in question to 
New York, and the conversion of it there. 
The new count is not confined to transac- 
tions in the cotton at New York, but is 
broader in its scope. The answer already 
put in by the defendant denies all transac- 
tions in the cotton in question, at New York 
or elsewhere, and is therefore broad enough 
to cover the new count. I think that, under 
the facts disclosed in the affidavits on the 
part of the plaintiff, the amendment to the 
libel must be allowed, and that those affi- 
davits show that the plaintiff has not been 
guilty of any laches. They show a suffi- 
cient excuse on the part of the plaintiff for 
not going to trial at this term. I shall there- 
fore permit the plaintiff to stipulate to try 
the cause at the next term, and shall hold 
the attachment. 

An order will be entered allowing the 
amendments proposed, and also dismissing 
the suit and dissolving the attachment be- 
cause the plaintiff failed to proceed to the 
trial of the cause when it was called, in 
order, £t the present term, unless the plain- 
tiff, within five days after the entry of such 
order, gives to the defendant's attorney a 
stipulation to try this cause at the next term 
of this court at which a jury shall be in 
attendance, and the cause shall be called for 
trial in its order on the calendar; and if 
such stipulation be so given, then the suit 
is to stand and the attachment is not to be 
dissolved. 
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Case Wo. 16,399. 

UNITED STATES v. STEWART et al. 

[2 Biss. 412.] i 

District Court, N. D. Illinois. Jan., 1871. 

Distiller's Transportation Bond— Defenses- 
Seizure of Goods in Transit — Plead- 
ing — Replication. 

1. To a suit upon a bond for the transporta- 
tion of highwines, it is a sufficient defense that 
during the act of transportation the officers of 
the government seized them, and that the col- 
lector of the district to which they were con- 
signed refuses to grant a certificate of delivery 
to him. 

2. The government having by its own act pre- 
vented the performance of the condition of the 
bond, is estopped from recovering upon such a 
breach. 

3. The fact that the seizure was made by rea- 
son of the wrongful act of the persons having 
the highwines in charge makes no difference. 
The government had the election to seize them 
in transit or await their delivery; but if it does 
the former, it cannot afterwards sue for the 
breach of the bond. 

4. To a plea setting up the above facts it is 
not a good replication that the seizure was prop- 
erly made for a violation of the internal revenue 
laws, for which the wines were afterwards duly 
forfeited in the district court. 

This was an action of debt on behalf of the 
United States against Stewart and bis sure- 
ties upon his transportation bond. 

X O. Glover, U. S. Dist Atty. 
Goudy & Chandler, for defendants. 

BLODGETT, District JHdge. This is a suit 
upon a distiller's bond for the transportation 
of 100 barrels of highwines from Keithsburg, 
111., to St Louis, Mo., and the delivery there- 
of to Barton Able, collector of the First dis- 
trict of Missouri. The third plea of the de- 
fendants sets forth in substance that said 
wines were duly transported to St. Louis and 
landed upon the levee there, and were then, 
immediately after their arrival, seized by an of- 
ficer of the United States, and while in the ex- 
clusive possession and control of such officer, 
seven barrels of said wines were, without the 
consent, fault or neglect of defendants or either 
of them, carried away to some place unknown 
by some person or persons unknown; and 
that the remaining 93 barrels of said wines 
were afterwards by the said officer removed 
from said levee, and delivered to Barton Able, 
collector of the First district of Missouri, who 
received the same and placed them in a 
warehouse in St. Louis, where they have ever 
since remained. Defendants also aver that 
such seizure was without their privity or con- 
sent, and that said Barton Able hath ever 
since refused to make and deliver to defend- 
ants a certificate showing that said high- 
wines or any part thereof have ever been de- 
livered to him. 

To this plea a replication was filed, setting 
up in substance that 93 barrels of said wines 

i [Reported by Josiah EL Bissell, Esq., and 
bere reprinted by permission.] 
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were seized upon an information filed in the 
United States district court for the Eastern 
district of Missouri for an alleged violation 
of the internal revenue laws, and that after- 
wards such proceedings were had in said 
court on said information that a degree of 
forfeiture was entered against said highwines 
for said violation of the internal revenue 
laws; and to this replication a demurrer is 
interposed by the defendants. 

Some technical objections to the form of 
this replication were made in the demurrer, 
but as no stress was laid upon them in the 
argument I shall proceed at once to consider 
the main question raised by the pleadings, 
which is, whether the replication is a suffi- 
cient answer to the plea, and whether said 
plea is a sufficient answer to the declaration. 

The condition of the bond is that the said 
100 barrels of highwines shall be transported 
from the bonded warehouse of said Stewart 
at Keithsburg, in the Fourth district of Illi- 
nois, to the city of St. Louis, and there de- 
livered to Barton Able, collector of the First 
district of Missouri, within ten days from 
the date of said bond; and that within ten 
days thereafter a certificate of said Able, or 
his successor as such collector, showing that 
said wines had been so delivered to him, and 
by him placed in a bonded warehouse in his 
district, should be produced to the collector 
of the Fourth district of Illinois. The effect 
of the defense thus set up is that while the 
obligors in the bond were in the act of per- 
forming said condition, said highwines were 
seized by the revenue officers of the United 
States, and while so held seven barrels were 
taken away by some person unknown, and 
the replication avers that the remaining 93 
barrels were afterwards libelled and con- 
demned for alleged violation of the internal 
revenue laws. By the conceded facts, then, 
performance of the condition of this bond has 
been prevented by the acts of the agents of 
the obligee. In other words, the plaintiff has, 
through the agency of its officers, rendered 
the performance of the condition of the bond 
impossible. True, the seizure which made it 
impossible for the defendants to fulfill the 
condition of the bond, was made by reason 
of the wrongful act of some one having said 
wines in charge. But does that make any 
difference? The government had its election 
to seize them in transit, or await the per- 
formance of the condition of the bond and 
seize them afterwards. The wines could not 
be in two places at once. If the government 
interposed to prevent their delivery under the 
bond, is it not estopped from recovering for a 
breach of the bond caused by its own act? 

No direct authorities upon bonds of this 
character have been cited, nor have I been 
able to find any. But the case seems analo- 
gous in all essential principles to the case of 
People v. Bartlett. 3 Hill, 570. In that case a 
recognizance had been entered into for the 
appearance of the principal to answer a crim- 
| inal charge. Default was made, and to a sci. 
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fa. on the recognizance it was pleaded that 
the principal had, after giving said recog- 
nizance, been arrested, and was then held in 
confinement in state's prison under another 
criminal charge. The court held the plea 
sufficient, and Nelson, Chief Justice, said: 
"I am of opinion that the plea is a good an- 
swer to the action. It is a general principle 
of law that when the performance of the con- 
dition of a bond or recognizance has been 
rendered impossible by the act of God, or of 
the law, or of the obligee, the default is ex- 
cused." The principle enunciated in this au- 
thority is certainly broad enough in its fair, 
logical application to support the defense to 
the bond set up by the plea, and the replica- 
tion, instead of answering the plea, only goes 
more into the detail of the same proceedings 
on the part of the government which the plea 
relies upon. It certainly does not answer the 
plea to say that the goods were not only 
seized, but were afterwards condemned by 
the same judicial proceedings initiated by 
the seizure. The replication only makes it 
more certain that the performance of the con- 
dition of the bond has been rendered im- 
possible by the act of the obligee. 

The demurrer to the replication is sus- 
tained. 



Case 3So. 16,400. 

UNITED STATES v. STEWART. 

[Crabbe, 265.] i 

District Court, E. D. Pennsylvania. May, 
1839. 

Navy — Enlistment of Minors. 

[Cited in Re McNulty, Case No. 8,917, to the 
point that minors might be enlisted in the navy, 
but not in the army, without the consent of their 
parents or guardians.] 

This was a habeas corpus, addressed to 
Commodore [Charles] Stewart, as command- 
ing the navy yard at Philadelphia, requiring 
him to produce the body of Bishop Priest, 
alias Lewis Johnson, alleged to be a minor 
Improperly enlisted in the navy. The proof 
of minority wholly failed, and the petitioner 
was remanded. 

In connexion with the case, Judge HOP- 
KINSON prepared the following summary 
of cases, on the question of the enlistment 
of a minor in the navy: 

The question came before the circuit court 
of the United States for the First circuit, in 
1816. U. S. v. Bainbridge [Case No. 14,- 
497], One Robert Treadwell, an infant of 
the age of twenty years and about eleven 
months, born on the 2d August, 1795, en- 
listed in the navy, to serve two years, in 
May, 1815. He had deserted, was brought 
to trial before a court martial, in June, 1815, 
and was sentenced to serve in the navy for 
two years from the 19th June, and to for- 
feit the wages then due him. He had a 

i [Reported by William H. Crabbe, Esq.] 
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father living, then absent at sea, and it ap- 
peared that the enlistment had been without 
the father's consent It was contended for 
him: (1) That congress had no power to 
pass an act authorizing the enlistment of 
minors without the consent of their father; 

(2) that congress had passed no act author- 
izing such enlistment; (3) that it was not a 
contract for the benefit of the infant. The 
other side took these grounds: (1) That the 
contract, as made by the minor, was a valid 
one; (2) that if he^ might, at any time, have 
avoided it, he could not do so after he had 
been legally sentenced by a court martial; 

(3) that the acts of congress, for enlistments 
in the navy, make continual and particular 
mention of "boys," who are required by the 
nature of the service. Story, Circuit Jus- 
tice, delivered the opinion of the court. He 
stated the first question to be, whether the 
contract of enlistment, supposing it to have 
been made without the consent of the father, 
was void or not. By the common law, the 
father has a right to the custody of his 
children during their infancy. He is also 
entitled to the benefit of their labor, while 
they live with him, and axe maintained by 
him. These rights, however, depend upon 
the mere municipal rules of the state, and 
may be enlarged, restrained, or limited, as 
the wisdom or policy of the times may dic- 
tate, unless the legislative power be con- 
trolled by some constitutional prohibition. 
The constitution of the United States gives 
congress the powe.r "to raise and support 
armies," and "to provide and maintain a 
navy," and "to make all laws which shall 
be necessary and proper" to execute these 
powers. The services of minors may be use- 
ful and important to the country, both in 
the army and navy. In the navy, the em- 
ployment of minors is almost indispensable. 
Congress, therefore, have the power to en- 
list minors in the naval service, and the ex- 
ercise of the power is justified by the sound- 
est principles of national policy. They need 
not require the consent of the parents; such 
an assertion is extraordinary; it assumes 
that the legislative power cannot be exercised 
in derogation of the common law. Minors 
are enrolled in the militia, to perform mili- 
tary duty; and in the British navy minors 
are not only enlisted without the consent of 
their parents, but employed against their 
own consent. Do the laws of the United 
States authorize the enlistment of minors • 
into the navy? All the acts authorize the 
employment of midshipmen, who are in- 
variably minors. All the acts since June, 
1798, authorize the president to engage 
"boys," in the ordinary duties of the navy. 
In no one of the laws is the consent of the 
parents or guardians required. The laws 
manifestly contemplate that it is a personal 
contract made by the infants themselves, 
for their own benefit. They are entitled to 
the pay, bounty, and prize-money. As to 
the case of a voidable contract made by an 
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infant, at common law, it is meant that the 
-contract is voidable by the infant, at his 
own election, and not by the assent or dis- 
sent of the parents. The acts of congress 
could not intend to authorize an infant to 
enlist in the navy, and yet to avoid the con- 
tract at his election. "Upon the whole, as 
congress have authorized 'boys' to be en- 
gaged in the service of the navy, without 
requiring the previous consent of their pa- 
rents to the contract of enlistment, that conr 
tract, when fairly made with an infant of 
reasonable discretion, must be deemed to 
have a semblance of benefit to him, and to 
be essential to the public welfare, and, 
therefore, binding to all intents and pur- 
poses." The acts respecting enlistments in 
the army provided "that no person, under the 
age of twenty-one years, shall be enlisted by 
■any officer, or held in the service of the United 
States, without the consent of his parents, 
.guardian, or master, first had and obtained, 
if any he have." Afterwards, in January, 
1S13, the enlistment of minors, over eighteen 
years of age, was expressly authorized; . and 
the proviso which required the consent of the 
parents, &c, repealed in December, 1814. 
-Story's Laws, 1285, 1433 [2 Stat. 791; 3 Stat. 
146]. 

The case of Emanuel Roberts, 2 Hall, Law 
J. 192, before Nicholson, C. J., Baltimore 
county, 1809: The constitution gives to con- 
gress the power of raising and maintaining 
•a navy; the petitioner enlisted in the service 
of the United States; it is, therefore, a pro- 
ceeding under the authority of the United 
States. It is alleged that the party is only 
sixteen years of age, and was drunk when 
he enlisted. The court recognises the con- 
tract of enlistment as a contract or agree- 
ment in which the United States was one 
party, and the petitioner the other. In the 
extreme case of a child eight or ten years of 
.age, the court would discharge him, because 
■of his incapacity to make a contract; not an 
incapacity arising from the general princi- 
ple that he who has not attained the age of 
twenty-one years is incapable of binding 
himself, but from an actual imbecility of 
mind, owing to his tender years. The peti- 
tioner is not of this description. If he be 
'only sixteen years of age, he is remarkably 
well grown. "Although it is a general rule 
that a person under twenty-one years of age 
cannot bind himself by contract, yet I am far 
from saying that this rule will apply in its 
(unlimited extent, to prevent young men from 
enlisting in the service of their country, or to 
.authorize their discharge upon an applica- 
tion to the courts of the United States." He 
was of opinion that the court had no right 
to interfere in the ease. 

Com. v. Gamble, 11 Serg. & B. 93, before 
the supreme court of Pennsylvania, in 1824: 
Gibson, O. J. "The single question to be de- 
cided is. whether the enlistment of a minor, 
into the corps of marines, is void by any act 
of congress, or at common law. The act 



which regulates enlistments in the army, pro- 
hibits the enlistment of minors, except as 
musicians; and, on the other hand, the act 
which regulates the enlistment of seamen, 
expressly authorizes the enlistment of mi- 
nors." The marine corps has no necessary 
connexion with the army; it is a part of the 
naval establishment, and is exclusively sub- 
ject to the orders of the secretary of the 
navy. He thinks that the contract of en- 
listment in the navy, by a minor, is good, in- 
dependently of the statutes, at common law. 
Such a contract is good, if for the benefit of 
the minor, and he is far from being convin- 
ced that the contract of enlistment is not of 
this kind. He puts the case on the ground 
of public policy, which requires that a minor 
be at liberty to enter into a contract to serve 
the state, whenever such contract is not for- 
bidden by the state itself. This is the com- 
mon law of England. The petitioner was in 
confinement, on a charge of desertion. The 
chief justice said: "The law is clear, that he 
must abide the sentence of a court martial, 
before he can contest the validity of his en- 
listment." Prisoner remanded. 

Com. v. Murray, 4 Bin. 487, in 1812: The 
syllabus of the case is: "Under the act of 
congress of January 31, 1809 (2 Story's Laws, 
1109 [2 Stat. 514]), authorizing the president 
of the United States to cause to be engaged 
certain able seamen, ordinary seamen, and 
boys, to serve in the navy, an infant who has 
arrived at years of discretion, and has nei- 
ther father, master, nor guardian, may make 
a valid contract to serve according to the 
act, notwithstanding he has a mother with 
whom he resides at the time, and whose con- 
sent was not given to the contract." "An 
infant owes reverence and respect to his 
mother, but she has no legal authority over 
him, nor any legal right to his services." 
"Under the constitutional power of congress 
to provide and maintain a navy, that body 
may by law authorize minors to enter into 
contracts for service in the navy, notwith- 
standing such contracts if made by an infant 
might not be binding upon him at common 
law." The opinion of Tilghman, G. J., cites 
section 8, art 1, of the constitution, giving 
congress power to raise and support armies, 
and to provide and maintain a navy; this 
includes all powers necessary to the object 
intended. The service of persons, under 
twenty-one years of age, is useful to the 
country and to themselves. Certainly in- 
fants, not under the control of any other per- 
son, may make such a valid contract He 
gives no opinion whether infants may not 
engage themselves in the navy, without the 
consent of parents, master, or guardian. In 
this case there was no father, master, or 
guardian, and the mother had no legal rights. 
The petitioner was of an age fully to com- 
prehend the nature of the engagement and 
there was no person who had any lawful 
authority over him. Yeates, J.: It has not 
been contended that an infant under the 
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years of discretion, or one whose services 
have been engaged by a personal contract, 
can lawfully engage in the navy. The peti- 
tioner was seventeen years and seven months 
old. His father was dead; his mother had 
no legal rights; , there was no prior contract; 
and the court presumes this contract which 
he has made is for his benefit. Bracken- 
ridge, J., goes on the ground that the contract 
is for the benefit of the infant. He had nei- 
ther father nor guardian, nor any means -of 
living, except the trade of a shoemaker, 
which his health did not permit him to pur- 
sue. All idea of the act of congress is ex- 
cluded. The judge will not touch it, as it 
has nothing to do with the case; he can give 
no authority to the other contracting party. 
Congress cannot change the principles of the 
common law; the legislature of a state, 
alone, may do it. 



Case No. 16,401. 

UNITED STATES v. STEWART.* 

SAME v. WRIGHT. 

[2 Dall. 343; Whart St. Tr. 172.] 

Oireuit Court, D. Pennsylvania. 1795. 

Trials pok Treason— Time Allowed Defendant 
fok Bringing Witnesses — Right to Bail. 

[1. In trials for treason, especially where the 
trial is held in a county distant from that in 
which the crime is laid, the prisoner is entitled, 
in all cases, after being furnished with the 
names of the witnesses against him, to a rea- 
sonable time in which to bring testimony from 
the counties in which those witnesses live.] 

[Cited in Logan v. U. S„ 144 U. S. 304, 12 
Sup. Ct. 630] 

[2. Where a person indicted for treason ob- 
tained a postponement on the ground of the ab- 
sence of witnesses, but afterwards, when the 
court was about to adjourn for the term, an- 
nounced his readiness to proceed to trial with 
the same witnesses previously available, lield, 
that this would not entitle him to be released on 
bail, the court being then unable to hear the 
case.] 

The prisoners being brought to the bar, on 
separate charges of high treason, Lewis read 
their depositions, stating the absence of mate- 
rial witnesses in both cases, and moved to 
postpone the trials 'till an opportunity was 
given, to procure the attendance of those wit- 
nesses from the western counties. He urged, 
the general inconveniency of a commitment 
and trial at so great a distance, from the 
scene of the criminal transaction; the friend- 
less situation of the prisoners, and the pov- 
erty of the witnesses; and he alledged, that, 
under such circumstances, an immediate trial 
would be a mere ex parte proceeding. To 
shew the lenity with which persons thus 
charged have always been treated, he cited 
Fost. Crown Law, 1, and to account for the de- 
lay in procuring the witnesses, he observed, 

i [This was one of the trials arising out of 
the so-called "Whiskey Insurrection," occurring 
in western Pennsylvania in the year 1794. For 
a full account of the proceedings, see U. S. v. 
Insurgents, Case No. 15,443.] 



that as the act of congress (1 Story's Laws, G3„ 
§ 29 [1 Stat. $S\) declared, that "in cases pun- 
ishable with death, the trial shall be had in 
the county where the offence was committed," 
if it could be done without great inconven- 
ience, the prisoners might reasonably have 
expeeted that indulgence, until the motion for 
a speeial court had been refused, on aecount 
of the peculiar difficulties of the case, in op- 
position to the general inclination of the- 
judges. Nor could there be any preparation 
for trial 'till the charge was known, and the 
names of the witnesses who were to prove- 
the indictments. By the practice under the 
constitution and laws of Pennsylvania (and 
the case is the same here) a defendant can- 
not have compulsory process to bring in his- 
witnesses, before he has sworn that they are 
material; and he cannot so swear 'till he 
knows the charge and the witnesses that sup- 
port it. It is essential to the administration 
of justice, and to the feelings of humanity,, 
that the defendants should have time to inves- 
tigate the characters of witnesses, and to bring- 
proofs in contradiction to the accusation. 
Hence, even in England, where the counties 
are generally smaller than in this country, 
a period of ten days is allowed, between the- 
time of furnishing lists of the witnesses and 
jurors, and the time of trial. 7 Anne, c. 21;. 
4 Bl. Comm. 345. And altho' the act of con- 
gress (1 Stat. 112, § 29) only says that copies 
of the indictment and a list of the jury and 
witnesses shall be delivered to the prisoner 
"at least, three entire days before he shall be 
tried," yet it must certainly be the intention 
of the legislature to afford an opportunity to 
canvass the characters of the witnesses, or 
the provision would be nugatory: that oppor- 
tunity cannot be deemed to commence 'till he 
knows their names, and it cannot be deemed 
to be compleat, unless he has had time to 
send for information to the places in which 
they reside. The court will, therefore, exer- 
cise a discretion as to the length of time to be- 
allowed, in proportion to the distance; and,, 
conformably to the case in Fost. Crown Law, 
1, the time so allowed for preparation, will 
be subsequent to the delivery of the copy of 
the indictment, and the lists of witnesses. 

Rawle (attorney for the district) premised,, 
that an acquiescence in the present motion,, 
would, probably, put off the trial for the 
term. He urged, that the prisoners must long^ 
ago have known the nature of the charge, ^and 
the proofs necessary to their defence; and 
ought to have made an earlier application for 
the aid of the court to procure their witnesses. 
Due diligence has not been used, nor, indeed, 
is it so stated in the affidavits; and it is not 
only necessary to satisfy the court that the 
witnesses are material; but also that the party 
applying has been guilty of no laches, or neg- 
lect, in omitting to apply to them and endeav- 
ouring to procure their attendance. 3 Bur- 
rows, 1513. Ever since the 20th April, there 
has been an opportunity to make this motion? 
which was not the case in Fost. Crown Law,. 
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1, as that arose before a special court, acting 
under a special commission, for special pur- 
poses. Nor can there be a just reason to ob- 
ject to the trial's coming on, because of the 
place at which the court is held. On the mo- 
tion for a special court, sufficient was dis- 
closed to shew, that the indictments would be 
presented in Philadelphia; and it was a mere 
speculation afterwards to suppose that an- 
other place would be appointed for the trials; 
particularly as all the jurors and witnesses 
had been actually summoned. 

BY THE COURT. The only argument of 
weight in support of the present motion, is 
that which relates to the period of furnishing 
the prisoners with the names of the witnesses; 
but it is, of itself, conclusive: for, unless an 
opportunity were afterwards given to inves- 
tigate the characters, and trace the conduct of 
the witnesses, it would be nugatory and de- 
lusive to furnish the list of their names. The 
act directs notice to be given; this must be 
intended for the purpose alluded to, and, for 
the attainment of .that purpose, time is, un- 
doubtedly, necessary. It must, therefore, be 
considered as a rule in this ease, and in all 
other cases of a similar nature, that a reason- 
able time shall be allowed, after a list of the 
names of the witnesses is furnished to the 
prisoners, for the purpose of bringing testi- 
mony from the counties in which those wit- 
nesses live. The trials of Stewart & "Wright 
were, accordingly, postponed; and it was 
then agreed that they should not be brought 
on 'till the trial of the other prisoners, who 
were ready for trial, was concluded; but so 
much time was consumed in this previous 
business, that the judges declared they could 
not longer protract the sitting of the court, on 
aecount of other circuits, and, therefore di- 
rected the cases of Stewart & Wright to be 
continued generally 'till the next term. It 
appeared, however, that on the preceding day, 
Lewis bad informed the attorney for the dis- 
trict, that he would proceed to trial in the 
case of Stewart, with the testimony already 
in his possession, though he expected other 
witnesses; and, on this ground, as the court 
was about to break up, he moved, that Stew- 
art should be admitted to bail. 

But, BY THE COURT, it was Stewart's 
own fault, not the fault of the prosecutor, that 
the trial was postponed. He has now the 
same witnesses, that he had at the time of 
the postponement; but the judges cannot, con- 
sistently with their other duties, enter on the 
trial. It is true, that we have established it 
as a principle, that no laches * should be im- 
puted to the prisoner, for taking time to send 
into the counties where the witnesses for the 
prosecution reside, after he had received no- 
tice of their names; but that is not the case 
at present. Stewart has no claim upon the 
legal discretion of the court; and, indeed, the 
circumstances must be very strong, which 
will, at any time, induce us to admit a person 
to bail, who stands charged with high treason. 
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UNITED STATES v. STEWART et al. 

[2 Hayw. & H. 280 J i 

Criminal Court, District of Columbia. Aug. 
18, 1857. 

Constitutional Law — Calling Out Militakt in 
District of Columbia — Riot — Elections. 

1. The 15th clause of the 8th article of the 
constitution of the United States, which con- 
fers upon congress the power to provide for the 
calling forth of the militia to execute the laws 
of the United States, and the act of congress of 
February 28, 1795 (1 Stat 424), apply to "the 
states. 

2. The 2d section of article 2 of the constitu- 
tion, which makes the president commander in 
chief of the army and navy of the United 
States; and section 3 of the same, which makes 
it his duty to take care that the laws be faith- 
fully executed, empower him to call out the 
military in aid of the civil authorities of the Dis- 
trict of Columbia. 

3. Where the commissioners of election closed 
the polls contrary to the law, which required 
them to he open from 7 a. m. to 7 p. m., it was 
the duty of the mayor to demand that the polls 
be opened, but he had no power to enforce the 
demand* 

4. Where parties, at least three in number, 
did in a violent and turbulent manner, to the 
terror of the people, with a determination to as- 
sist one another against any who should oppose 
them, act together according to previous con- 
cert and arrangement, for the purpose of 
thwarting the efforts of the mayor to have the 
polls open, and opposing his efforts to preserve 
the public peace, as many of them who thus act- 
ed would be guilty of a riot. 

After the close of the testimony on the 
part of the United States and the prisoners 
[Dan Stewart and others], Mr. Key asked 
two instructions of the court to the jury, 
which he read to the court as follows: If 
the jury believe, from the evidence, that the 
mayor of Washington made an application 
to the president of the- United States and 
the secretary of the navy to order out the 
United States marines to assist him in pre-" 
serving the public peace, and the said ma- 
rines were accordingly ordered by the sec- 
retary of the navy, and were marched by 
the direction of the mayor to the place of 
disturbance, to wit: to the first precinct of 
the Fourth ward, then the said mayor and 
the said marines were there legally. If the 
jury believe, from the evidence, that the 
commissioners of election of the said first 
precinct of the Fourth ward closed the polls 
of said precinct for no other reason than 
the one given, that is, the presence of the 
said marines, then the act of said commis- 
sioners in closing said polls was an illegal 
act, and the said mayor, by virtue of his 
office, and in execution thereof, possessed 
full power and authority to order the said 
polls to be opened, and all persons who in 
a vi&lent and turbulent manner, acting to- 
gether, either by previous concert or by 
concert springing up at the time, opposed 

i [Reported by John A. Hayward, Esq., and 
George C. Hazleton, Esq.] 
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the efforts of the said mayor, either to have 
the said polls opened or to preserve the pub- 
lie peace, are guilty of a riot. 

Mr. Scott said that he could not admit 
such a point to he allowed, of the right of 
the secretary of the navy to call out the 
military under arms, and give the disere- 
tionate authority to the mayor to use them 
as he might think best The president had 
no right to use the military force of the 
United States in a proper case, to quell or 
prevent a riot; he might use the means 
which were provided by law, and such 
means only; he contended that the con- 
structions of the court of the article in the 
constitution in relation to the execution of 
the laws had an important qualification. A 
justice of the peace had authority to make 
others keep the peace; sheriff's, constables, 
marshals are peace officers, all have the 
like authority; a sheriff charged with the 
process of a court has authority to summon 
his posse to aid him; but all this authority 
pertains to all these officers only in certain 
cases; these means provided by the law 
are only to be resorted to when these 
means are necessary. If the marshal of 
this district receives authority to summons 
or execute upon citizens of this district, 
has he power to go into the streets to sum- 
mons a posse to assist him to execute? With 
certainty does that authority belong to him 
only when resistance is made to such exe- 
cution of the laws Yet if the act of the 
president or secretary is beyond question; 
if the act of the mayor is beyond question; 
if the discretion of the parties is to be the 
law on that occasion, how long will it be 
before military rule fixes its iron grasp 
upon us? The laws of congress give a 
municipal charter to this district. It con- 
fers upon them legislative powers. It pro- 
vides for stated elections; time and place is 
prescribed for the election, and to prepare 
the points or places of election, and of giv- 
ing the votes. Has the president the right, 
or any subordinate member of the cabinet, 
of their own heads, or at the suggestion of 
the mayor, to march the military to these 
places and make the citizens vote through 
a file of marines? If they have the right at 
their will, there must be a call existing to 
justify the ordering out— there must be 
something to make the act necessary. Now, 
what circumstances can make such an act 
necessary, on excuse it? If the peace is dis- 
turbed, if riots occur, or affrays, the law 
imposes the duty on the civil authority of 
that community to suppress it, and imposes 
the means of discharging that duty. The 
mayor has his police, his auxiliary guards. 
He has power to increase this force by 
especial appointment. The law imposes 
the duty on them of suppressing, and pro- 
viding for the means of suppressing, those 
riots or disturbances. If all this is not so, 
your marshal may go with a file of marines 
to execute a summons— the United States 
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military may be used for almost any peace- 
able purpose in the walks of life. When 
this military was called out there was no 
justifiable cause, there was absolutely none. 
It is necessary that it should be shown in 
this case that there was a lawful necessity 
existing at the time before ealling out the 
military. As to the point raised in the sec- 
ond instruction, Mr. Scott asked whose duty 
it was to open the polls and conduct the 
elections? He apprehended it would be 
found that the duty was conferred upon 
those commissioners who were judges of 
the election; that to their honor, integrity 
and discretion the law confided the faithful 
conduct of that election; that they were 
the judges of the manner and the time for 
receiving votes, with no appeal from their 
decisions, which were such as the law pro- 
vides, peaceably engaged in the performance 
of their duty; when peace and quiet prevail- 
ed around them, and the citizens engaged in 
the exercise of their rights, a portion of the 
United States military parades upon the 
ground, with loaded muskets and flashing 
bayonets, to participate in the business of 
election. 

The district attorney exalts the mayor into 
an officer in command of a military force, to 
dictate to the judges; the proposition is con- 
fined to the simple fact of opening the polls, 
but he goes further, and says that he has 
the power to open the polls, and to proceed 
with the election; and it is but one step 
further to command how they shall proceed 
with the election, and to say, if the peace 
was disturbed, who disturbed it; if a riot 
occurred, who occasioned it; he apprehend- 
ed, the military. If the mayor, with his 
army in array, transcended his right, have 
the people not the right to express disappro- 
bation; to resist his assumed dictation? 

As to the second proposition of the district 
attorney, they asked the court in effect to 
say that these commissioners were guilty of 
a riot; he assumes as a fact what is a mat- 
ter of proof, to be expressed at the termina- 
tion of the trial. The mayor had a right, 
for a proper reason, and for sufficient cause, 
to call out the military; but in no case is 
this to be done in the absence of that cause, 
or the president to be marshal of this dis- 
trict He closed by saying that he appre- 
hended that he had pointed out in a lucid 
manner the reasons which the counsel for 
the defence had for refusing to accede to 
the extraordinary proposition of the district 
attorney. 

Mr. Key proceeded to read to the court, 
from the charter, the laws governing the con- 
duct of municipal elections. 

Mr. Bradley proposed to offer law authori- 
ties in relation to the points contained in 
the proposition of the district attorney. He 
entered his protest against those propositions 
in a most emphatic manner; that no irre- 
sponsible discretion was vested in the mayor 
or any other civil officer, either by the laws 
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of this country or of England; he referred 
to the case, among others, of the British 
rioters, as reported in the Common Law Re- 
ports of England, in support of his position. 
Mr. Bradley went on to say that the first 
thing to be considered by the jury was: was 
it an unlawful assemblage? Was there a 
breach of the peace? If there was none, 
then the marines were unlawfully called out 
It might be an unlawful assembly in a very 
slight degree, then there was no pretence for 
calling out the military. Such eases must 
depend upon their own circumstances. The 
jury was to judge, under the particular cir- 
cumstances, whether the mayor used more 
violent means than were necessary to dis- 
perse the mob. He apprehended that it 
would not he determined that the discretion 
of the magistrates in this country went fur- 
ther than it did in England. If there is no 
law to justify the mayor in his course, then 
we are justified, and could to all intents and 
purposes, resist any unjustifiable and irre- 
sponsible exercise of such discretionary pow- 
er. 

Mr. Key replied, contending, in the course 
of his remarks, that The act of the mayor 
was just and legal; and that the act of the 
president in acceding to his application for 
the marines, fortified by an affidavit which 
was sworn to by a respectable citizen of 
Washington, and granting him discretionary 
power to use them according to the exigen- 
cies of the case, was a proof of the confi- 
dence reposed in him by the president, to do 
and act as the danger and peril of the citi- 
zens thus disturbed might in the ease seem 
to warrant. He said that it was contended 
by the other side, that the riot had ceased 
when the mayor first went to the polls; what 
did the mayor find to be the case when he 
arrived there? He found the barricades bro- 
ken and the polls closed. All was quiet, 
said the counsel for the defence, but it was 
the quiet that prevails on the battle-field 
after the fight is over, and no victim is left 
to make resistance. Was it not manifestly 
the mayor's duty, under these circumstan- 
ces, to employ such force as had been placed 
in his hands and at his command? He did 
employ that force, and legally too; he used 
those means for the maintenance of the pub- 
lic peace and good order in the community, 
which peace has been flagrantly violated. 
Was it not remarkable that the judges of 
election had taken the unwarrantable re- 
sponsibility of closing the polls in violation 
of all law, at a time when, according to the 
testimony which had been given on the part 
of the defence, all was quiet, and the voting 
was proceeding peaceably? And upon what 
plea, then, did they do this? It was upon 
the vapory excuse springing out of a sickly 
and absurd sentimentality that they would 
not receive votes with the flashing bay- 
onets of the marines directed towards their 
breasts. What right had they to refuse 
compliance with the express provisions of 



the law, when all was peace and quietness 
around them? The marines were a square 
off; they could not have been afraid of them 
at the time the polls were closed. He con- 
tended that the eonduet of the judges ought 
to be held up to universal opprobrium, and 
they consigned to everlasting shame. 

Mr. Key quoted from the act of congress of 
1812, contained in [2 Stat 721], to show "that 
the mayor shall see that the laws of the corpo- 
ration shall be duly executed, and that he shall 
punish any disobedience of those laws on the 
part of its officers." 

Mr. Key cited many other authorities to 
sustain the action of the mayor and in support 
of his instructions. He contended that the 
commissioners had violated the laws by clos- 
ing the polls, and that it was but proper, un- 
der the existence of all these facts, to ask the 
court to instruct the jury that the marines 
were on the ground legally and for the exer- 
cise of a legal purpose. 

Mr. Ellis said that Mr. Key had referred to 
the constitution of the United States to show 
the authority of the president to call out the 
marines and interfere in the ease now before 
the court The argument was that this por- 
tion of the constitution gave the president the 
power. He contended that it gave no such 
authority to the president. At the present 
time the president is not the United States— 
not quite. His power then is not here, but in 
the legislation of congress on the constitution. 
He quoted from the law to show in what eases 
the president may call out the military. He 
contended that there were but three cases in 
which the president may call out the military; 
they were only in case of an insurrection, an 
invasion, and when necessary to the sustaining 
of the law. He contended that the authorities 
cited by the district attorney were not applica- 
ble to the matter now pending, that the law 
did not authorize the mayor to do what the 
district attorney contended to authorize him 
to do. 

P. B. Key, U. S. Dist. Atty. 

R. E. Scott, Joseph H. Bradley, Vespasian 
Ellis, and Ratcliff & Carrington, for the pris- 
oners. 

CRAWFORD, J., gave his answer to the in- 
structions as follows: With reference to the 
first instruction, the court said that much ar- 
gument had been expended in relation to the 
president's power to order out the military. 
The 15th clause of the 8th section of the arti- 
cle of the constitution of the United States, 
which confers upon congress the power to 
provide for the calling forth of the militia to 
execute the laws of the United States, to sup- 
press insurrection and repel invasion, has been 
referred to, as well as the act of February 28, 
1795, in 1 Stat. 424; but the terms of the law 
itself show that it applies to the states, and 
to a different class of contingencies than the 
one that is alleged to exist in this case. The 
act of 1807 has also been cited, but the court 
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was of opinion that this provision in the con- 
stitution and the laws passed under it have no 
application to the inquiry submitted to the 
jury. There was another clause in the 2d sec- 
tion of article 2 of the constitution which 
makes the president commander-in-chief of 
the army and navy of the United States; and 
section 3 of the same article makes it his duty 
to take care that the laws be faithfully exe- 
cuted. It was under these two last named 
sections of the constitution that he apprehend- 
ed the power to call out the military forces in 
aid of the civil authorities would he found. 
The 15th clause of section 8 of article 1 of the 
Constitution, under the appropriate head of 
"What congress shall have power to do," he- 
stows legislative power; and section 2 of arti- 
cle 2 imposes the presidential duty. The chief 
magistrate of the United States, acting for this 
district, possesses the power which was exer- 
cised in this instance, and being the head of 
the proper department, the act of the secretary 
of the navy was, to all intents and purposes, 
the act of the president. The authority, then, 
according to the evidence which the jury had 
heard, was a necessary application of the pow- 
er granted by congress, and was properly and 
lawfully exercised by the executive upon this 
occasion. The president could not make him- 
self personally cognizant of all the circum- 
stances whenever he was called upon to act. 
The representations made to him were such 
as not only to justify but to require the execu- 
tive of the United States to do all that he did 
do. The marines and the officers who com- 
manded them were legally at the polls of the 
first precinct of the Fourth ward, for they 
were there in obedience to orders. The may- 
or had a legal right to be there also, in his of- 
ficial character as mayor, either to quell the 
riot or to see that the laws of the city were 
duly executed. Although the act of the ex- 
ecutive in this case was authorized by law and 
required by duty, the mayor was using a dis- 
ci etionary power when he applied to the sec- 
retary of the navy for the assistance of the 
marines; for the simple fact that he, and he 
alone, as every other officer similarly situated, 
must decide when the proper time has arrived 
to make such an application, shows that it lies 
at his discretion. Still, an infeiior officer must 
in the first instance resort to the civil power, 
and it may be material to know whether he 
had done so, but if the civil power is too 
weak to repress the riot, or if the riot or dis- 
turbance be so great and so dangerous that 
it must be apparent that an attempt to quell 
it by the civil officers must be absurd— that 
such an attempt must necessarily be unsuc- 
cessful, and would only be followed by the 
scoffing at and der'sion of those who should 
attempt it, and by an increased tumult— the 
court was of opinion that resort might be had 
to other means, without further recourse to 
the civil power. 

If the jury believe from the evidence, that 
marines made the first attack upon the riot- 
ers, and whatever of violence and turbulent 



conduct and acts proceeded from the defend- 
ants, or from any others connected with 
them, were resorted to in resisting such at- 
tack, then it would be their duty to inquire 
whether the defendants were guilty of a 
riot at that particular time and hour of the 
day; for the disturbance of the morning was 
wholly unconnected with the marines in any 
shape, except so far as it was the ground 
upon which the military were brought out. 
But if they should believe from the evidence 
in the case that the marines, after their ar- 
rival at the polls, where they were then le- 
gally, without any offence or violence upon 
their part, were first assailed in a violent 
and turbulent manner, according to previous 
concert, whether remote or immediate, on 
the part of the defendants, or any of them, 
either with or without connection with oth- 
ers who are not now upon trial, for the pur- 
pose of driving off the marines in spite of 
their opposition, then the defendants or so 
many of them as thus assailed the marines 
would be guilty of a riot. 

With regard to the second instruction ask- 
ed by the district attorney, the court remark- 
ed that the conduct of the elections, in the city 
of Washington, is confided by law to these 
commissioners, to be appointed as the law 
prescribes. Their duties are expressly point- 
ed out by the law, and among these it is spec- 
ified that they shall keep the polls opened 
from 7 o'clock in the morning until 7 o'clock 
in the evening. The commissioners cannot 
lawfully close the polls between those hours, 
and nothing short of some overruling neces- 
sity which makes it impracticable for them to 
receive the votes offered, or to continue the 
election, will excuse the closing of the polls. 
If the jury believe from the evidence that 
the polls were closed in the first precinct of 
the Fourth ward, in the language of the 
prayer, for no other reason than the pres- 
ence of the said marines, then the act of 
closing them was illegal. 

The mayor of the city of Washington has 
no powers other than those which are given 
him by the acts of congress and the laws 
of the corporate authorities, passed in pur- 
suance and by virtue of the powers con- 
ferred upon them by congress. Among the 
duties of the mayor it is enjoined upon him 
by the "Act further to amend the charter of 
the city of Washington." passed on the 4th 
of May, 1812 (section 3; 2 Stat. 723), is to 
see that the laws of the corporation be duly 
executed. That provision was not repealed 
as had been asserted here. The act of May 
13, 1820, § 1 (3 Stat. 584), repeals only so 
much of the law of 1812 as is "inconsistent 
with the provisions" of said act of 1820; and 
the law of May 17, 1848, § 1 (9 Stat. 223), 
continues the act of 1820 in full force for 20 
years, with the same repeal (section 17; 9 
Stat. 230) of the acts in conflict with its own 
provisions. 

As to the recited duty of the mayor, as 
had been asserted, the mayor had the au- 
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thority to request or demand that the polls 
should be opened, hut he could not enforce 
that demand, for there are no specific pow- 
ers conferred upon him for that purpose. If 
you believe from the evidence that he de- 
manded of the commissioners to open the 
polls when closed, but did not take any fur- 
ther or other steps that such demand should 
be carried into effect, it is no more than his 
duty required. And lastly, if the jury be- 
lieve from the evidence that the defendant, 
or any of them, with or without the con- 
junction of others named in the indictment, 
but numbering at least three persons, did, in 
a violent and turbulent manner, to the ter- 
ror of the people, with a determination mu- 
tually to assist one another against any who 
should oppose their act together according 
to previous concert and arrangement, remote 
or immediate, for the purpose of thwarting 
the efforts of the mayor to have the polls 
opened, or to prevent those efforts from suc- 
ceeding, or for the purpose of opposing his 
exertions to preserve the public peace and 
preventing their success, then the defendant, 
or so many of them as thus acted, would be 
guilty of a riot 

The jury came into court, and represented 
to the judge their inability to agree upon a 
verdict The judge thereupon discharged 
them. 



Case Wo. 16,402. 

UNITED STATES v. STEWART. 

[4 Wash. 0. C. 226.] i 

Circuit Court, D. Pennsylvania. April Term, 
ISIS. 

Counterfeiting — Bank Notes. 

Counterfeiting an indorsement on a post note 
of the Bank of the United States, is not an of- 
fence under the eighteenth section of the act in- 
corporating the Bank of the United States [3 
Stat. 275]. 

[This was an indictment against Charles 
Stewart upon the charge of counterfeiting, 
under the act of congress incorporating the 
Bank of the United States.] 

WASHINGTON, Circuit Justice. There 
are two motions before the court: (1) For 
a new trial; and (2) in arrest of judgment 

The indictment contains four counts. The 
two first are for forging a bill or note of the 
Bank of the United States, and for attempt- 
ing to pass the same. The third is for false- 
ly making and counterfeiting an order on 
the said bank, indorsed by the defendant 
upon the said bill, as follows, viz.: "Pay 
William Weston or order;" signed "John 
Thornton." The fourth is for falsely alter- 
ing a bill or note of the said bank, by the 

i [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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same indorsement The bill or note, stated 
in the indictment, and given in evidence, is 
a post note of the Bank of the United States, 
payable to William Jenner & Co. or order, 
for one hundred dollars, with the following 
indorsements on the back of it, viz.: "Pay 
Mackie, Milner & Co. or order. William 
Jenner & Co." "Pay William Jenner & Co. 
Mackie, Milner & Co. William Jenner & 
Co." "Pay Churchman and Thomas or or- 
der. D. Bell." "Pay William Morton or or- 
der. John Thornton." The forgery of the 
last indorsement by the defendant was fully 
proved. The evidence which was given on 
the trial, applied only to the third count; and 
the question is, whether the false indorsement 
made by the defendant, is an offence with- 
in the eighteenth section of the law for incorpo- 
rating the subscribers to the Bank of the Unit- 
ed States, passed the 10th of April, 1816. 
It is perfectly clear, I think, that it does not 
amount to a forgery, or alteration of the bill 
or note itself, which is the sole act of the 
corporation, and contains its promise to pay; 
whereas the indorsement is the separate act 
of a person claiming a right to the note. 

Does the indorsement upon a note or bill of 
exchange, requiring the contents to be paid 
to a third person, amount to an order, within 
the meaning and intent of the act of con- 
gress? I think not. A bill of exchange is 
said to be an order by the drawer upon the 
drawee, to pay the contents to the payee. It 
is also, and with equal propriety, called an as- 
signment to the payee of so much money in the 
hands of the drawee. I am not disposed to 
fall out with either of these definitions. But 
there can be no doubt, that the indorsement 
upon a bill or note, directing the contents to 
be paid to the indorsee, amounts to nothing 
more than the assignment of a mere chose 
in action; and whether it be made in the 
form of an assignment, or of an order, its 
nature is the same. That the act did not 
intend, by the word "order," to include an 
assignment of a bank note, may be fairly 
presumed from the work "check," with 
which it is associated; the latter meaning, 
in common parlance, a draft payable to 
"bearer," and it was on that account, prob- 
ably, that the word was added. 

I am strongly confirmed in this construction 
of the act of congress, by observing, that the 
statutes of England against forgery of negotia- 
ble papers of almost every kind, extend, by 
express words, to the indorsements made on 
them. Such, for instance, is the statute of 15 
Geo. II. c. 13, against forging the notes of the 
Bank of England, or bills of exchange, or 
bonds under the seal of the corporation, or "any 
indorsement thereon." Such are the statutes 
of 12 Geo. I. c. 2, as to East India bonds; 12 
Geo. I. c. 32, as to the moneys of suitors in 
chancery; 42 Geo. III. c. 1, as to exchequer 
bills; and 2 Geo. II. c. 25, as to deeds, bonds, 
bills, notes or receipts. And it is observable 
that the statute of 45 Geo. III. c. 88, not only 
includes the forgery of bills and notes, and the 
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indorsements or assignments thereof, but also 
any warrant or order, for payment of money. 
I admit that these provisions in the English 
statute, are by no means conclusive of this 
point. But as the nature of negotiable paper 
is as well understood in England, as in any 
country in the world, the care taken in those 
statutes to punish forged indorsements, proves, 
at least, that the legislature of that country 
has not thought that the word order would be 
sufficient for the purpose. As the evidence 
given at the trial applied only to the indorse- 
ment, which, in the opinion of the court, is not 
an offence within the act of congress, the judg- 
ment must be arrested. 



Case Wo. 16,403. 

UNITED STATES v. STIEN. 

[13 Blatchf. 127.] i 

Circuit Court, E. D New York. Sept. 20, 1875. 

Criminal, Law— Forfeiture op Recognizance — 
Fugitive from Justice. 

A defendant in an indictment moved to set 
aside a forfeiture of a recognizance given by 
him for his appearance to answer the indict- 
ment, on the ground of irregularities as to the 
time and place of calling him to appear, and of 
entering the forfeiture. He had absconded to 
avoid a trial on the indictment, and was a fugi- 
tive from justice. Held, that the motion must, 
for that reason, be denied. 

[Cited in U. S. v. Evans, 2 Fed. 150.] 

Asa W. Tenney, U. S. Dist. Atty. 
John J. Allen, for defendant. 

BENEDICT, District Judge. This is a mo- 
tion made in behalf of Christian A. Stien, to 
set aside a forfeiture of a recognizance given 
by him for his appearance to answer an in- 
dictment found against him. The applica- 
tion is based upon irregularities as to the 
time and place of calling the defendant to 
appear, and of entering the forfeiture. The 
application is opposed upon several grounds 
—among others, that the defendant has ab- 
sconded and fled the country, for the pur- 
pose of avoiding trial for the offences with 
which he is charged in the indictment re- 
ferred to, and is now a fugitive from justice. 
The fact that the defendant has so abscond- 
ed, not being denied, furnishes a proper 
ground for the denial of this motion, made 
as it is on behalf of the defendant. The 
presence of the accused in court when any 
proceeding is being taken in his cause, made 
necessary by the law in many instances, is 
always desirable, and, under circumstances 
such as this case presents, a refusal to hear 
argument in absence of the defendant seems 
to be a proper course. 

Nor should one under indictment be per- 
mitted to defy the authorities by flight, and, 
at the same time, through an attorney, to 
appeal to them to act in his behalf. See 
In re Genet, 3 N. Y. Sup. Ct. [3 Thomp. & C] 
734; Brinkley v. Brinkley, 47 N. Y. 49. 

1 [Reported by Hon. Samuel Blatehford, Dis- 
trict Judge, and Lere reprinted by permission.] 



The motion is, accordingly, denied, with- 
out passing upon any of the questions raised: 
as to the regularity of the forfeiture in ques- 
tion. 



Case ISTo. 16,404. 

UNITED STATES v. STINER et al. 

[8 B'atchf. 544.] i 

Circuit Court, S. D. New York. Aug. 24, 1871. 

Fraudulent Conveyances— Jurisdiction of Fed- 
eral Courts —Creditor's Bill. 

1. An intent to defraud subsequent creditors 
is sufficient to avoid a conveyance, at the suit 
of such creditors, if it was either voluntary or 
not made in good faith. 

2. Under the 11th section of the judiciary act 
of September 24th, 1789 (1 Stat. 78), this court 
has jurisdiction of a creditor's bill, brought by 
the United States, where the matter in dispute 
exceeds, exclusive of costs, the sum or value 
of five hundred dollars. 

[Cited in Winter v. Swinburne, 8 Fed. 52.] 

In equity. 

Thomas Simons, Asst. U. S. Dist. Atty., for 
plaintiffs. 
John Winslow, for Dankel and wife. 

BLATCHEORD, District Judge. This is a 
creditor's bill, founded on a judgment, re- 
covered by the United States, in the district 
court for this district, against the defend- 
ants [Joseph H.] Stiner, Cornelius J. Dankel, 
and [Bernard] Heller, on the 23d of March, 
1870, and docketed, against them on the 25th 
of March, 1870, for $11,040. On an execution 
issued thereon, $106.72 was made, the ex- 
penses of the marshal in making it being 
S109.16. Otherwise, the judgment and exe- 
cution are unsatisfied. Sueh judgment was 
rendered against Stiner, as principal, and 
the others as sureties, in a stipulation given 
on the release of property seized in a suit in 
rem, brought by the United States against 
such property, being property found on the 
distillery premises of Stiner, for the forfei- 
ture thereof, for a violation of the internal 
revenue laws. The bill is brought especial- 
ly to reach certain real estate in 33d street, 
in the city of New York, and certain other 
real estate in 25th street, in said city, which 
formerly belonged to Cornelius J. Dankel, 
and which he, by a deed, dated November 
1st, 1869, and recorded December 29th, 1869, 
at 55 minutes past 2 o'clock, p. m., in the 
office of the register of deeds of the city and 
county of New York, conveyed to the de- 
fendant [Adolph] Isaacson, and which Isaac- 
son, by a lease, dated November 1st, 1869, 
and recorded June 12th, 1870, leased to said 
Cornelius J.. Dankel, and which Isaacson 
conveyed to the defendant Georgine Dankel, 
the wife of the said Cornelius J. Dankel, by 
a deed, dated January 1st, 1870, and record- 
ed May 14th, 1S70. The bill charges, that, 
after the execution of the stipulation, and 

i [Reported by Hon. Samuel Blatehford, Dis- 
trict Judge, and here reprinted by permission.] 
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prior to the recovery of tlie said judgment, 
and-at or before the hour of noon, on the 
29th of December, 1869, a verdict was ren- 
dered by the jury, in the said suit for for- 
feiture, condemning the property seized, and 
a decree of condemnation was thereupon 
duly entered; and that such several instru- 
ments were made without consideration, and 
not in good faith, and with the concurrence 
of the two Dankels and of Isaacson, in the 
design of defrauding the plaintiffs, and of 
transferring to the said Georgine Dankel 
the ostensible ownership of the property, in 
view of the liability of the said Cornelius J. 
Dankel, in consequence of his stipulation, 
and the rendering of said verdict and de- 
cree, and the judgment and execution in pur- 
suance thereof, so as to prevent the plain- 
tiffs from levying upon and selling any of 
said property, in satisfaction of their recov- 
ery and demand. The bill prays for an in- 
junction restraining the Dankels and Isaac- 
son from alienating or encumbering the said 
real estate, and for a receiver of the prop- 
erty of Stiner, Gornelius J. Dankel, and Hel- 
ler. 

The plaintiffs now move for an injunction 
against the Dankels, restraining them from 
alienating any of their property, and es- 
pecially from alienating or incumbering the 
said real estate, and for the appointment of 
a receiver of all the property of each of the 
defendants. The notice of motion appears 
to have been served only on the solicitors for 
the Dankels, and the motion is opposed on 
their behalf. 

The defendants Dankel and wife have put 
in an answer in the suit, which purports to 
be the answer of both of them, but is not 
signed or sworn to by Mrs. Dankel. It sets 
up, that, when Dankel conveyed the prem- 
ises to Isaacson, Dankel did not owe the 
plaintiffs any money, and they did not be- 
come judgment creditors of his till the 23d 
of March, 1870; that the plaintiffs have no 
right to inquire into any conveyance made 
by Dankel of his real estate before they be- 
came creditors of his; that the conveyance 
to Isaacson was made in pursuance of an 
agreement made prior to November 1st, 1869, 
by which a cash payment of $2,000 was to 
be made by Isaacson to Dankel, on the de- 
livery of the deed, and Isaacson was to give 
certain promissory notes to Dankel, and cer- 
tain other payments, in regular instalments, 
of $5,000 each, secured by mortgage, were 
to be made thereafter, at certain specified 
times; that such cash payment of $2,000 
was made when said deed was so delivered, 
on the 1st of November, 1869, and at that 
time the notes were made and delivered, in 
pursuance of the agreement; that, on or 
about the 1st of January, 1870, Isaacson, 
finding himself unable to pay such notes, 
which were then about maturing and had 
matured, made an agreement with Mrs. Dan- 
kel to sell the premises to her for a certain 
and valuable consideration, which, however, 
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is not stated, and then conveyed such prem- 
ises to her on terms satisfactory to all con- 
cerned, which terms, however, are not stat- 
ed; that the plaintiffs were not judgment 
creditors of Dankel at the time of the con- 
veyance to Isaacson, or at the time of the 
conveyance to Mrs. Dankel; that, prior to 
the sale of the premises to Isaacson, Mrs. 
Dankel had an interest in them, and was a 
part owner of them, and -her money had been 
used by her husband in their purchase, to 
the amount of about or upwards of $1,000; 
that, several months before the 1st of No- 
vember, 1869, Dankel and wife had taken 
steps to sell such real estate, and without 
reference to the claims of any possible cred- 
itors; and that the sale to Isaacson was not 
made for the purpose of cheating or de- 
frauding the plaintiffs. 

In addition to the facts set forth in the 
bill in regard to the deeds and lease, it ap- 
pears, by affidavit, that Isaacson executed to 
Dankel a mortgage on the premises referred 
to, for $25,000, dated November 1st, 1869, 
and, recorded January 12th, 1870; that a sat- 
isfaction of such mortgage was recorded 
March 2d, 1870; and that Isaacson and his 
wife executed to one Joseph Fleischel a 
mortgage on the same premises, dated De- 
cember 20th, 1869, for $25,000, and recorded 
May 14th, 1870, satisfaction of which was 
recorded January 16th, 1871. It also ap- 
pears, by the affidavit of Cornelius Stagg 
that, in January, 1871, Isaacson stated to 
Stagg, that he resided in Brooklyn, and was 
by occupation a vermin destroyer, that, 
about November, 1869, Dankel proposed to 
him to make a purchase of said premises, 
that he was induced by Dankel and his 
friends to enter into an arrangement for the 
transfer of the property to him, not knowing 
at the time for what purpose, that he after- 
wards discovered that it was for the pur- 
pose of Dankel's avoiding his responsibility 
in a suit then pending in the district court, 
that, in accordance with said arrangement, 
he, -Isaacson, on taking a deed of the prop- 
erty, paid Dankel $3,000, and gave him a 
promissory note for $2,150, due about Janu- 
ary 1st, 1870, and a mortgage on the prop- 
erty for $25,000, payable in instalments of 
$5,000, the first becoming due about Janu- 
ary 1st, 1870, and a lease of the 25th street 
premises, that it was agreed between him, 
Isaacson, and Dankel, that, if the note, or 
the first instalment of $5,000 on the mort- 
gage, should not be paid when due, the en- 
tire arrangement should become void, and 
the property should revert to the possession 
of Dankel, and it was also agreed that Dan- 
kel should collect and pay to Isaacson the 
rents of all of the said property, that he, 
Isaacson, at the request of Dankel, execut- 
ed the mortgage to Fleischel, for the pur- 
pose, as was stated to him by Dankel, of 
money being raised upon it by Fleischel, to 
be applied to the prior mortgage executed to 
Dankel, but that no money was paid by 



U. S. v. STINER (Cass No. 16,404) 

Fleischel to Isaacson in consideration of the 
execution of the mortgage, nor was any 
money eyer raised thereon, or so applied, 
that, at some time during January, 1870, Dan- 
kel called on him, Isaacson, and stated, that, 
the no'te and the first instalment of the mort- 
gage being due and unpaid, the whole trans- 
action was annulled, as agreed on, and he, 
Dankel, would give him, Isaacson, back his 
note, or destroy it, the mortgage to him, Dan- 
kel, to remain in his possession, and he, Dan- 
kel, to destroy the lease, and that he, Dan- 
kel, did not wish to hold the property in his 
name, and he, Isaacson, should make out a 
deed of it to Mrs. Dankel, that this was 
done, that the consideration expressed in the 
deed to Mrs. Dankel was $500, but he, Isaae- 
son, never received anything from her, or 
from any one, towards such consideration, 
and that Dankel paid to him, Isaacson, about 
$1,300, as rents of the property, up to and 
including January, 1870. Mr. Stagg also 
states, in his affidavit, that, in January or 
February, 1871, he had an interview with 
Mrs. Dankel, who admitted to him that she 
never paid any consideration to Isaacson for 
the conveyance of the property to her, and 
did not know that any was ever paid, that 
she never saw Isaacson until he brought her 
the deed already executed, which she then 
gave to her husband, who kept the same in 
his possession, that her husband told her 
that his attorney advised that she should 
call the transaction of the transfer of the 
property to her by Isaacson, a sale, that, on 
the afternoon of the 31st of December, 1869, 
her husband came home looking worried, 
and told her that he had been at his law- 
yer's, and that, a few days after, said deed 
was brought to her. Mr. Stagg further says, 
in his affidavit, that, in January, 1871, he 
had an interview with Cornelius J. Dankel, 
who admitted to him, that, the day the dis- 
tillery was condemned, he heard of it, and 
the next day Isaacson sold the property to 
his wife. 

No affidavit is produced from Isaacson. 
Dankel makes no affidavit in contradiction of 
his statements to Stagg, nor does Mrs. Dan- 
kel contradict Stagg's statement as to what 
she said in his conversation with her. Mrs. 
Dankel states, in her affidavit, that, when the 
deed from Isaacson was executed and deliv- 
ered to her, it was thought best, in view of 
the fact that Mr. Dankel was in ill health, 
that, as Isaacson was unable to fulfil his 
contract, an agreement should be made with 
him, by which he should convey the prem- 
ises to her, Mrs. Dankel, and that that was 
don p. 

The ground is taken, on the part of Dankel 
and his wife, that the plaintiffs cannot main- 
tain this suit, unless they were creditors of 
Dankel when he conveyed to Isaacson. This 
is not the law. Under the statute and deci- 
sions in New York, as well as under the deci- 
sions of the supreme court of the United 
States, an intent to defraud subsequent cred- 
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itors is sufficient to avoid a conveyance, if it 
was either voluntary or not made in good 
faith. I had occasion to examine this ques- 
tion recently, in the case of Sedgwick v. 
Place [Case No. 12,620]. In the present case, 
there can be no doubt that the whole scheme 
of the conveyance to Isaacson was a plan to 
defraud the United States, in view of the ap- 
proaching trial and the expected condemna- 
tion of Dankel's distillery property, and that 
Dankel and Isaacson knowingly acted in bad 
faith. But, at all events, before the convey- 
ance to Mrs. Dankel, the verdict of con- 
demnation was rendered, the stipulation hav- 
ing been previously given. The formal judg- 
ment against the stipulators had not been 
entered,' but, short of that, their liability had 
lost its contingent character. If any validity 
Tie acknowledged in the agreement between 
Isaacson and Dankel, the reversion of the 
title to the premises, on Isaacson's default, 
was to Dankel, and the conveyance of the 
premises by Isaacson to Mrs. Dankel, at 
Dankel's request, in pursuance of Isaacson's 
liability under the agreement, such convey- 
ance to Mrs. Dankel being without considera- 
tion, leaves the premises, as between Dankel 
and his creditors, in the same position as if 
they had been conveyed by Isaacson back to 
Dankel, and, between Mrs. Dankel and such 
creditors, in the same position as if, after 
such conveyance back, Dankel had conveyed 
them to his wife, as a voluntary settlement. 

It is urged, in the written brief of the 
counsel for Dankel and wife (the motion not 
having been argued orally), that this eourt 
has no jurisdiction of this case; that this is 
the first time it was ever claimed that a suit 
of this sort could be maintained in this 
court; that the view that this court has no 
such jurisdiction is held in other districts; 
and that the fact, that such jurisdiction does 
not exist, is so well understood and conced- 
ed by the bar and the courts, that, at the 
last session of congress, an act was intro- 
duced, and is now pending, to confer juris- 
diction on the courts of the United States in 
such cases. The point of the objection to 
the jurisdiction of the court is not stated, 
and it is not possible to conceive what it is. 
The jurisdiction is plainly conferred by stat- 
ute. The eleventh section of the act of Sep- 
tember 24th, 1789 (1 Stat. 78), contains this 
provision: "The circuit courts shall have 
original cognizance, concurrent with the 
courts of the several states, of all suits of 
a civil nature, at common law or in equity, 
where the matter in dispute exceeds, exclu- 
sive of costs, the sum or value of five hun- 
dred dollars, and the United States are plain- 
tiffs or petitioners." This is a suit of a civil 
nature,* in equity, in which the United States 
are plaintiffs. It may be that it does not 
sufficiently appear by the bill that the mat- 
ter in dispute exceeds, exclusive of costs, 
the sum or value of five hundred dollai-s, 
although the judgment in favor of the plain- 
tiffs exceeds that amount, for the want of 
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averments in the bill or admissions in the 
answer that the judgment debtors have 
property exceeding in value five hundred 
dollars, exclusive of costs, or that the real 
estate referred to exceeds in value that 
amount, exclusive of costs. ' But, as the real 
estate, which it is the principal object of the 
bill to reach, is undoubtedly of the value 
named in the statute, the bill can readily be 
amended. With that done, there can be no 
difficulty in the jurisdiction. The district 
court would have no jurisdiction of the suit, 
for jurisdiction is conferred upon it, by sec- 
tion 9 of the act before cited, only of suits 
at common law, where the United States 
sue, and the matter in dispute amounts, ex- 
clusive of costs, to the sum or value of one 
hundred dollars. If the United States can- 
not bring such a suit as this in a circuit 
court, they can bring it in no eourt of the 
United States. It would follow, then, that, 
for eighty years, whenever the United States 
have had occasion to bring a creditor's bill, 
they have been unable to bring it in a court 
of the United States; for, the only legisla- 
tion covering the case is in the act of 1789. 
The proposition has no foundation." The 
act referred to as introduced at the last ses- 
sion of congress, to confer jurisdiction in 
cases of this kind, was, as I understand it, 
an act to make the remedy in favor of the 
United States, in cases of this kind, more 
speedy and efficient, and not to confer juris- 
diction over creditors' bills by the United 
States on the circuit courts, a creditor's bill 
being a suit of a civil nature, in equity, in 
the exercise of a recognized branch of equity 
jurisdiction, and being covered by the elev- 
enth section of the act of 1789. 

The plaintiffs may amend the bill, as sug- 
gested, and then an injunction will issue en- 
joining Dankel from making any transfer of 
any of his property, and enjoining him and 
Mrs. Dankel from making any transfer of 
said real estate and from incumbering the 
same, and a receiver will be appointed of 
said real estate and of all the property, equi- 
table "interests, things in action, and effects 
of Dankel. If notice of the motion is not 
necessary as to Stiner and Heller, the receiv- 
ership will extend to their property. 



Case Wo. 16,405. 

UNITED STATES v. STOCKWELL et al. 
[4 Cranch, C. 0. 671.] * 

Circuit Court, District of Columbia. March 
Term, 1836. 



Riot— Proof op Intent— Declarations— Trial— 

Arguments of Counsel — Provixce 

of Court and Jury. 

1. Upon an indictment for a riot it is not 
necessary to prove an agreement or proposal to 
do the unlawful act before it was done, or at 
the time of doing it; but from the doing of the 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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act, accompanied by declarations of an intent 
to do it, the jury may infer a previous intent 
and agreement to do it, and mutually to assist 
each other in doing it; and in the absence of all 
contradictory evidence they ought so to infer. 

2. After an instruction has been given by the 
court to the jury, at the request of either party, 
and argued by counsel on both sides, the court 
will not permit counsel to argue the same ques- 
tion of law to the jury in contradiction to the 
opinion of the court. 

3. The right of the jury to decide the law, as 
well as the'fact, in a criminal case, results only 
from their power to find a general verdict. 

[Cited in U. S. v. Taylor, 11 Fed. 473.] 
[Cited in Territory v. Kee (N. M.) 25 Pac. 
926.] 

4. The question whether one fact can be in- 
ferred from another, is a question of law, and 
to be decided by the court; and if, in law, the 
inference can be drawn, it ought to be drawn, 
if there be no contradictory evidence. 

- Indietmeat for a riot. It charged that the 
defendants [Stockwell and Cropley], and six 
others to the jurors as yet unknown, "with 
force and arms at the county aforesaid, did on 
the 2d of April, 1835, unlawfully, riotously, rou- 
tously, and tumultuously, assemble together 
to disturb the peace and government of the 
United States, and to break into and destroy 
the dwelling-house of one Martha Nailor 
in said county; and being so assembled," 
&c, made "great noises, riot, tumult, and 
disturbance," "and remained together, making 
such noises, riot, tumult, and disturbance and 
breaking, for a long space of time, namely, 
for the space of five hours then next follow- 
ing, to the great terror and disturbance not 
only of the citizens of the United States 
there and thereabouts inhabiting, &c, but of 
all, &c, passing and repassing in and 
along the public highways, and against the 
peace and government of the United States." 

Upon the trial, W. L. Brent, for defend- 
ants, moved the court to instruct the jury 
"that should the United States have failed 
to prove, to the satisfaction of the jury, that 
an agreement, or proposal, to attack the 
house was made before the attack was made, 
or at the time of the attack, the defendants 
are entitled to an acquittal;" which instruc- 
tion THE COURT gave; but at the prayer 
of Mr. Key, the district attorney, also in- 
structed them "that if they should believe, 
from the evidence, that an attack was made 
on the house of the witness, by the travers- 
ers, and two or more persons, who had there 
assembled together with declarations that 
they were attacking "the rats," and would 
have out Bell, to revenge the wrongs of an 
injured craft, then the jury may therefrom 
infer a previous intent of the parties so to 
attack the said house, and a previous agree- 
ment so to do and mutually to assist each 
other in doing the same; and in the absence 
of all contradictory evidence, they ought so 
to infer." 

After these instructions were given by the 
court, Mr. Brent proposed to argue to the 
jury that the court had erred in giving the 
last instruction; but CRANCH, Chief Judge, 
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informed him that the court would not per- 
mit him to do so. 

Mr. Brent then observed to the court that 
he thought this rule infringed the right of 
the jury to decide the law as well as the 
fact. 

ORANCH, Chief Judge, replied that the 
right of the jury to decide the law, was only 
the right to find a general verdict which in- 
cludes both the law and the facts of the 
case. That the question whether* one fact 
can be inferred from another is a question 
of law, and to be decided by the court; and 
that if the inference can, in law, be drawn, 
it ought to be drawn by the jury, if there 
be no contradictory evidence. 



Case No. 16,406. 

UNITED STATES v. STOCKWELL et al. 

[1 Hask. 447.] i 

District Court, D. Maine. Dec, 1872. 

Informers— Decree for Payment— Agreement 
between Informers. 

1. An informer's share in the registry of the 
court should be decreed to be paid directly to 
the persons beneficially interested and entitled 
to hold it. 

2. An agreement between informers to divide 
the informer's share equally is valid and should 
be regarded by the court in distributing it. 

Petition by several persons that the inform- 
er's share of penalties in the registry of the 
court be decreed to be paid to them severally 
as the persons giving the information which 
led to the prosecution. 

FOX, District Judge. In the fall of 1867, 
Bartlett & McCoy were detectives in aid of 
the revenue, assigned to the northeastern dis- 
trict and acting under N. W. Bingham, special 
agent of the treasury for the state of Maine. 
McCoy ascertained from one Johnson, who 
resided in Fredericton, N. B., that large 
frauds on the revenue had been committed, 
and to induce Johnson to afford further in- 
formation, McCoy gave to him his note for 
five hundred dollars, but nothing definite was 
disclosed by Johnson as to the precise char- 
acter of the frauds, or when, where, or by 
whom committed. In Dec. Bartlett & McCoy 
were instructed to go to Fredericton and if 
possible ascertain further in regard to this 
matter. They met Johnson at Fredericton 
who refused to make farther disclosures, and 
then told McCoy he had destroyed his note 
and absolutely declined to hold any communi- 
cation with McCoy upon this subject. Bart- 
lett, who had previously had some slight ac- 
quaintance with Johnson, and who had been 
present at the interview between him and Mc- 
Coy which had been somewhat unpleasant in 
its character, that same evening sought an- 
other interview with Johnson, the result of 

i [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 



which was, that Johnson, without making 
any disclosures as to the transactions within 
Dowling's knowledge, that evening intro- 
duced McCoy & Bartlett to one Thomas Dowl- 
ing, a shipping and commission merchant, 
doing business at Fredericton. Before Dowl- 
ing would make any disclosures, he insisted 
that an agreement should be entered into be- 
tween the four, viz., Bartlett, McCoy, John- 
son and himself, respecting the informer's 
share in the penalties and forfeitures which 
might ultimately be recovered of the guilty 
parties. He refused to be known as the in- 
former himself, and" insisted that McCoy or 
Bartlett should institute the proceedings, pros- 
ecute theni to judgment, claim as the inform- 
ers, and that the amount thus received should 
be equally divided between the four persons. 
An agreement to this effect was then and 
there drawn up by Dowling, signed by all the 
parties and intrusted to Dowling for safe- 
keeping, which agreement Dowling subse- 
quently destroyed under the pretense that U 
known it might affect his credit as a witness, 
but it was destroyed without the authority 
or consent of either of the other parties so- 
far as 'it now appears. After this agreement 
had been executed, Dowling produced his 
books and papers showing gross frauds to 
have been committed by him in shipping to 
Stockwell & Co. and other parties shingles, 
which were the production of New Brunswick 
but documented as American shingles, the 
product of Maine, in order that they might 
be entered free of duty, these documents be- 
ing verified by Dowling's oath. By virtue- 
of these documents the shingles were thus 
entered at various ports, and the government 
thereby defrauded of large amounts of duties. 
Stockwell & Co. being the importers of va- 
rious cargoes of these shingles, actions were 
accordingly brought against them for both du- 
ties and penalties, a trial of one of which 
actions was had and judgment rendered for 
the government, and thereupon a compromise 
was made of all of said actions by the pay- 
ment by Stockwell & Co. of a considerable 
amount now on deposit in the registry, the in- 
former's share of which amount is now the 
subject matter of controversy. Bartlett has 
filed a petition in behalf of himself, McCoy, 
Dowling, and Johnson, claiming that by vir- 
tue of their written agreement, they as joint 
informers were jointly entitled to this sum. 
Dowling and Johnson have also presented 
their petition praying that they alone may be 
adjudged the informers. 

After Dowling had made his disclosures to 
the officers, he agreed to furnish in ten days 
to Bartlett, who was to continue in that 
neighborhood, copies verified by his affidavit 
of all papers in his possession relating to- 
these frauds, which he did, and soon after 
these papers were produced by McCoy, Bart- 
lett, and Bingham, to the judge of the district 
court of Maine, accompanied by McCoy's af- 
fidavit and petition for a warrant to search 
the premises of Stockwell & Co., which was 
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issued and their books and papers seized, and 
they afforded important testimony in behalf 
of the government upon the trial of the ac- 
tion against them. It is now claimed in be- 
half of Dowling that he was in fact the sole 
informer; that from him McCoy and Bart- 
lett obtained the information which establish- 
ed the guilt of Stoekwell & Co., and that 
these officers were then acting only in compli- 
ance with the instructions of their superior 
officers in obtaining this information from 
Dowling and presenting it to the district judge 
as evidence to authorize the search warrant. 
It is quite certain that most important evi- 
dence was thus elicited from Dowling with- 
out which the government would not have 
been able to ferret out the fraud and its per- 
petrators; but this evidence was communicat- 
ed to the officers where they had no official 
authority whatever, and moreover was not 
the only evidence offered in the trial to es- 
tablish the guilt of the parties, as their own 
books and papers were very important testi- 
mony in fixing upon them a guilty knowledge. 
Of all the claimants, Johnson appears to have 
contributed the least to the success of the 
undertaking, and yet he is joined with Dowl- 
ing in the petition that they may be adjud- 
ged entitled to the whole share. Under the 
decisions of this court, there can be no ques- 
tion that a revenue officer under certain cir- 
cumstances may be entitled to claim as an in- 
former; and I am of opinion that these four 
persons having each borne their respective 
parts in procuring the necessary information 
and evidence which resulted in the conviction, 
and having in the outset agreed in writing 
that they would make common cause of the 
undertaking, would work together in accom- 
plishing it and share equally the advantages 
to be realized therefrom, are thereby now 
precluded from any inquiry by the court as 
to the degree of benefit which each conferred 
by his individual services. Good faith re- 
quires that they should abide by their con- 
tract, and that neither of them should be per- 
mitted without the consent of the others to 
repudiate it and by extrinsic evidence en- 
deavor to satisfy the court that one or more 
of the associates did not by his services aid 
equally with the others in the advancement 
of the common purpose. Especially should 
such an agreement under the circumstances 
be obligatory upon Dowling, as he was well 
aware of the amount of evidence he could 
produce to ensure a conviction, and before 
making any disclosure whatever, acting un- 
doubtedly for his own interest as he under- 
stood it, insisted that the officers should pro- 
cure such further evidence as could be ob- 
tained by them, and should prosecute the 
suits to judgment. 

This agreement was not without considera- 
tion, being mutual, and was not in contraven- 
tion of law, and if Dowling should receive 
the full amount. I hold he would be account- 
able to McCoy and Bartlett tor their re- 
spective proportions of it. In the distribution 



of this fund, it is the duty of the court to as- 
certain the parties beneficially interested and 
who are legally entitled to hold it, and to de- 
cree the payment to them directly rather than 
subject them to the expense and delay of 
further controversy with Dowling for the re- 
covery of their proportion from his hands if 
he should receive it. In suits at common 
law, if justice can be done between the parties 
directly, and circuity of action thereby be 
avoided, the courts do not hesitate to adopt 
such a course and allow the party to recover 
that to which he is entitled, and which he 
might by ulterior proceedings obtain from 
one who should receive it from the defendant; 
and this eourt cannot hesitate as to the pro- 
priety of applying this rule in the distribution 
of money in its registry, it being entirely free 
from any technical difficulties which some- 
times arise in proceedings at common law. 

It is claimed that if the court is of opin- 
ion that Dowling was within the language 
of the act of 1867 "the person giving the in- 
formation which led to the prosecution," that 
then the eourt is bound by the provisions of 
that law to award to him the informer's 
share, although he may by his contract be 
bound to pay the other parties their propor- 
tions of it. Under ordinary circumstances 
such would probably be the result; but the 
court is of opinion that parties jointly engag- 
ed in such an enterprise may, as between 
themselves, agree as to the distribution of the 
informer's share; that such an agreement 
when fairly made is conclusive between them 
as to their respective rights, and should be 
recognized and enforced by the court as the 
only proper evidence in a hearing upon this 
question in any controversies between the 
parties relating thereto. 

Decree that Bartlett, McCoy, Johnson and 
Dowling were joint informers, and that the 
informer's share be divided equally among 
them. 



UNITED STATES (STOCKWELL v.). 
Cases Nos. 13,466 and 13,467. 
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Case No. 16,407. 

UNITED STATES v. STONE. 

[Cited in U. S. v. Jackson, Case No. 15,458. 
Nowhere reported; opinion not now accessi- 
ble.] 

Case No. 16,408. 

UNITED STATES v. STOTT. 

[2 Cranch, C. C. 552.] i 

Circuit Court, District of Columbia. April 
Term, 1S25. 

Distress fok Rent — Powers of Bailiff. 

A bailiff cannot lawfully force himself into 
a house, by the outer door (although partially 
opened by one within), to make a distress for 
rent. 

i [Reported by Hon. Wiliiam Cranch, Chief 
J udge.] 
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.Indictment for assault and battery upon one 
Theodore Meade, who was a constable em- 
ployed by the landlord to levy a distress 
for rent. Having knocked at the outer 
door, it was partially opened by Mrs. [Eliza- 
beth] Stott, but seeing the constable, she in- 
stantly endeavored to close it. The constable, 
having one arm and one leg in, forced it 
open and entered. Mrs. Stott then collared, 
him and struck him with a bed-wrench, and 
seized his bag and threw it out of the window; 
and for this assault and battery she was in- 
dieted. 

Mr. Hewitt, for defendant, contended that 
the bailiff had no right to force the door open, 
under those circumstances, but was himself a 
trespasser, and cited Lee v. Gansel, Cowp. 1. 

THE COURT (THRUSTON, Circuit Judge, 
absent) said that the bailiff had no right to 
force the door open, under those circumstan- 
ces. That he could not lawfully use force to 
get in, although the door was partially opened 
by the defendant It was like the case of a 
door fastened by a chain so as to allow it to 
be opened a few inches only. In Lee v. Gan- 
sel, Lord Mansfield doubted, whether, if the 
chamber of Gansel could be considered as his 
castle, and the door so far opened as to ad- 
mit the thigh of the officer, he could justify 
forcing himself entirely in, so as to arrest 
Gansel. 

Verdict, "Not guilty." 

Case Mo. 16,409. 

UNITED STATES v. STOWELL. 

[2 Curt 153; i 18 Law Rep. 76.] 

Circuit Court, L\ Massachusetts. ' Oct. Term, 
1854. 

Indictment— Motios to Quash — Discretion- of 
Couut — Powers or Commissioners — War- 
rants of Arrest — Powers of District At- 
torneys. 

1. It is within the discretion of the court to 
entertain a motion to quash an indictment, or 
to hold the defendant to plead in abatement, or 
demur. 

2. An indictment under the 22d section of the 
act of April 30, 1790 (1 Stat 117), must show 
by proper averments that the process was legal. 

[Cited in U. S. v. Cover, 46 Fed. 285.] 
[Cited in Com. v. Doherty, 103 Mass. 444.] 

3. A commissioner empowered to issue a 
warrant under the statute of the United States 
of September 18, 1850 (9 Stat. 462), must he 
such a commissioner as is particularly described 
in that act, and consequently an averment in 
an indictment for resisting such a warrant, that 
it was issued by a commissioner of the circuit 
court of the United States, is not sufficient. 

[Applied in U. S. v. Wilcox, Case No. 16,692. 
Cited in V. S. v. Myers, Id. 15,847; Ex parte 
Lane, 6 Fed. 36; Pettibone v. U. S., 13 Sup. 
Ct 546, 148 U. S. 197.] 

4. An averment that a warrant was duly is- 
sued, is insufficient; the facts constituting the 
due issue must be set forth. 



i [Reported by Horn B. R. Curtis, Circuit 
Justice.] 



5. The want of an averment of the facts 
showing that the commissioner was authorized 
to issue the warrant, cannot be aided by refer- 
ring to the records of this court 

6. That part of the 29th section of the judi- 
ciary act (1 Stat 88), which provides that jurors 
shall be drawn from such parts of the district 
as the court shall direct, is not repealed by St. 
1840, July 20 (5 Stat. 394), and is still in force. 

[Cited in U. S. v. Richardson, 28 Fed. 69.] 
[Cited in State v. Kemp, 24 N. W. 351, 34 
Minn. 64.] 

7. The district attorney has power under the 
control of the court, at any time before a jury 
is impanelled, to enter a nolle prosequi. 

[8. Cited in Confiscation Cases, 7 Wall. (74 
U. S.) 457, to the point that United States courts 
will not recognize any suit, civil or criminal, as 
regularly before them, if prosecuted in the name 
and for the benefit of the United States, un- 
less the same is represented by the district at- 
torney, or some one designated by him.] 

This was a motion to quash an indictment 
against Martin Stowell, for obstructing the 
marshal in the service of legal process. The 
obstruction complained of occurred during the 
proceedings for the rendition of Anthony 
Burns, in the year 1854. 

Before CURTIS, Circuit Justice, and 
SPRAGUE, District Judge. 

CURTIS, Circuit Justice. The grand-jury at 
the present term returned into court an in- 
dictment against Martin Stowell for obstruct- 
ing the marshal of this district in serving le- 
gal process. The indictment is framed under 
the twenty-second section of the act of April 
30, 1790. The accused having been arraigned, 
submitted, through his counsel, a motion to 
quash the indictment It is within the dis- 
cretion of the court to refuse to entertain such 
a motion, and put the party to plead in abate- 
ment, or to demur, in order to raise questions 
affecting the regularity of the finding of the 
indictment, or its formal or substantial suffi- 
ciency. In this case, the court being satisfied, 
on the presentation of the motion, and looking 
into the indictment, that some of the causes 
assigned therein, were proper to be discussed 
and decided in this form of proceeding, have, 
for the sake of convenience, allowed the coun- 
sel to present their views on all the questions, 
which, in their apprehension, it was proper to 
make; not intending, however, to depart from 
what we consider to be a sound rule, that 
questions admitting of doubt, and involving 
such difficulty as to require a protracted and 
elaborate examination, should not be decided 
in this form of proceeding, especially when the 
motion is not made till the jurors and wit- 
nesses are in attendance for the trial. Having 
given to some of the questions raised, that 
consideration which we have found necessary 
to a decision, I will now state the opinion of 
the court thereon. 

The indictment contains five counts. The 
first is the most full and particular, and an 
examination of that will render any extended 
observations on the others unnecessary. This * 
count alleges, in substance, that the defend- 
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ant knowingly and willingly did obstruct, re- 
sist, and oppose the marshal of this district in 
serving and attempting to serve a certain war- 
rant and order, which are set out in the count 
The clause of the 22d section of the act of 
1790, on which this indictment depends, makes 
it an offence knowingly, and wilfully to ob- 
struct, resist, or oppose any officer of the Unit- 
ed States in serving, or attempting to serve, or 
execute, any legal process whatsoever. To 
constitute an offence under this law, therefore, 
the obstruction must have been of legal pro- 
cess; and whatever may have been the form 
or purpose of the process, it is not legal pro- 
cess, within the meaning of this act, unless it 
emanated from, and was issued by, some tri- 
bunal, judge, or magistrate, authorized by the 
laws of the United States to issue such pro- 
cess. It is clear, also, that the indictment 
must show, by proper averments, that the 
process was legal, not only in form and pur- 
pose, but as emanating from some court or 
officer empowered by law to issue such pro- 
cess. What particular averments are neces- 
sary to show this authority to issue the pro- 
cess alleged to be obstructed, depends upon 
the character of the tribunal, or officer, from 
whom it came. If, as in this case, the offi- 
cer who granted the process, had, by law, 
only a limited and special authority, depend- 
ent for its existence upon particular facts, 
every fact necessary to the existence of that 
authority, must either be averred in the in- 
dictment, or appear on the face of the pro- 
cess set out therein. Whether it be suffi- 
cient, that some of the facts necessary to the 
existence of power to issue the process, where 
the jurisdiction is special and limited, ap- 
pear upon the face of the process itself set 
out in the indictment, but are not averred 
in the indictment to be true, so as to be 
traversed and put in issue by a plea of not 
guilty, it is not necessary in this case to de- 
cide. See Wise v. Withers, 3-Cranch [7 U. S.] 
331; Elliott v. Piersol, 1 Pet. [26 U. S.] 340; 
Allen v. Gray, 11 Conn. 95; Savacool v. 
Boughton, 5 Wend. 170 (which contains an 
elaborate review of the cases) ; People v. War- 
ren, 5 Hill, 440; 1 Russ. Crimes, oil; Fost. 
Crown Law, 311, 312: 1 Hale, P. C. 460. It 
will be seen, when we come to examine the 
indictment, that the defect, which we think 
exists in the averments to show authority to 
issue the warrant, is not aided, so far as the 
act of 1790 is concerned, by any thing on the 
face of the warrant itself. 

The first count alleges that "heretofore, 
namely, on the twenty-fourth day of May, in 
the year of our Lord one thousand eight hun- 
dred and fifty-four, a certain warrant and le- 
gal process, directed to the marshal of the said 
district of Massachusetts, or either of his depu- 
ties, was duly issued under the hand and seal 
of Edward G. Loring, Esquire, who was then 
and there a commissioner of the circuit court 
of the United States, for said district, which 
said warrant and legal process was duly deliv- 
ered to Watson Freeman, Esquire, who was 
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then and there an officer of the United States, 
namely, marshal of the United States, for the 
said district of Massachusetts, at Boston, in 
the district aforesaid, on the said twenty- 
fourth day of May, in the year aforesaid, and 
was of the purport and effect following, that 
is to say: "United States of America. Mas- 
sachusetts District, ss.: To the marshal of 
our district of Massachusetts or either of his 
deputies, Greeting:— In the name of the presi- 
dent of the United States of America, you are 
hereby commanded forthwith to apprehend 
Anthony Burns, a negro man, alleged now to 
be in your district, charged with being a fu- 
gitive from labor, and with having escaped 
from service in the state of Virginia, if he 
may be found in your precinct, and have him 
forthwith before me, Edward G. Loring, one 
of the commissioners of the circuit court of 
the United States for the said district, then 
and there to answer to the complaint of 
Charles F. Suttle, of Alexandria, in the said 
state of Virginia, merchant, alleging under 
oath that the said Anthony Burns, on the 
twenty-fourth day of March last, did, and for 
a long time prior thereto had owed service and 
labor to him, the said Suttle, in the said state 
of Virginia, under the laws thereof, and that, 
while held to service there by the said Suttle, 
the said Bums escaped from the said state of 
Virginia into the said state of Massachusetts; 
and that said Burns still owes service and la- 
bor to said Suttle in the said state of Virginia, 
and praying that said Burns may be restored 
to him, said Suttle, hi said state of Virginia, 
and that such further proceedings may then 
and there be had in the premises as are by law 
in such cases provided. Hereof fail not, and 
make due return of this writ, with your do- 
ings thereon, before me. Witness my hand 
and seal at Boston, aforesaid, this twenty- 
fourth day of May, in the year one thousand 
eight hundred and fifty-four. Edward G. 
Loring, Commissioner. (L. S.)" These are 
the only parts of the first count material to the 
present inquiry, which is, not whether it could 
be proved on the trial, that Mr. Loring had au- 
thority to issue this warrant, but whether 
these averments are sufficient, in point of law, 
to show to the court that he had that authori- 
ty. 

The first section of the act of congress of 
September 18, 1850, taken in connection with 
the sixth section of the same act, confers 
power to issue warrants to arrest fugitives 
from service upon "the persons who have 
been, or may hereafter be appointed com- 
missioners, in virtue of any act of congress, 
by the circuit courts of the United States, 
and who, in consequence of such appoint- 
ment, are authorized to exercise the powers 
that any justice of the peace or other mag- 
istrate of any of the United States may ex- 
ercise, in respect to offenders for any crime 
or offence against the United States, by ar- 
resting, imprisoning, or bailing the same, un- 
der and by virtue of the 33d section of the 
act of the 24th of September, 1789, entitled 
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'An act to establish the judicial courts of 
the United States.' " It appears, then, that 
to have authority to issue a -warrant under 
this act of 1850, the person issuing it must 
not only be a commissioner appointed by a 
circuit court of the United States, but a com- 
missioner thus appointed on whom haye been 
conferred the powers respecting the arrest, 
imprisonment, and bail of offenders, which 
were conferred on justices of the peace by 
the 33d section of the act of 1789 (1 Stat. 91). 
That is, he must be such a commissioner as is 
particularly described by the act of 1850. 
Does the averment, that the person who is- 
sued this warrant was "a commissioner of 
the circuit court of the United States for 
said district," amount, in legal intendment, 
to an averment that he was such a commis- 
sioner as is particularly described in the act 
of 1850? If every person who is a commis- 
sioner of the eircuit court, ex officio, pos- 
sesses, by law, the powers as to arresting, 
imprisoning, and bailing offenders, granted 
to justices of the peace by the act of 1789, 
then it might be intended by the court that 
this commissioner had those powers, and, 
consequently, that he was one of those com- 
missioners upon whom the act of 1850 con- 
ferred the power to grant such a warrant 
But, on the other hand, if there may be com- 
missioners appointed by the circuit court, 
who do not possess those powers, then an 
averment that a person was a commissioner 
appointed by this court, does not amount to 
an averment that he was such a commission- 
er as is described by the act of 1850, and 
therein empowered to issue warrants of this 
kind. 

It was argued by the defendant's counsel, 
that this court issues commissions to take 
depositions in particular cases, and that the 
persons thus empowered are commissioners 
appointed by the circuit court. We feel 
some doubt whether persons acting under a 
dedimus potestatem in a particular case, are 
so far known to the laws of the United States 
as commissioners appointed by the eircuit 
court, that we could say they might fairly, 
and would naturally, be included under those 
terms. But there is a class of commissioners 
appointed by the circuit court, not adverted 
to by the counsel, who are known to the 
laws of the United States as commissioners, 
and who do not ex officio possess the powers 
to arrest, imprison, and bail offenders against 
the laws of the United States. By the act of 
congress of August 12, 1848, § 1 (9 Stat 302), 
passed to give effect to stipulations in treaties 
with foreign governments, for the extradi- 
tion of persons charged with certain crimes, 
power to arrest and hold for extradition, is 
conferred, amongst others, upon "commis- 
sioners authorized so to do by any of the 
courts of the United States." We think it 
clear that commissioners appointed for this 
purpose under this act, would not possess, 
ex officio, the powers to arrest, imprison, and 
bail offenders against the laws of the United 
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States. It is true, that it seems to have been 
the design of congress, when it has from time 
to time conferred new powers upon commis- 
sioners appointed by the circuit courts of the 
United States, to confer them upon that class 
of commissioners who were originally author- 
ized to be appointed by the act of February, 
1812 (2 Stat G79), to take bail and affidavits 
in civil causes in the circuit courts; and, ac- 
cordingly, by apt terms, the persons so ap- 
pointed have been described, in subsequent 
laws, as those to whom the new authority 
was intended to be given. Acts March 1, 
1817 (3 Stat 350); August 23, 1842, § 1 (5 
Stat 516); August 8, 1846 (9 Stat 72). In all 
these instances, as well as in the act of 1850, 
for the extradition of fugitives from service, 
the intention of congress is apparent, to con- 
fer power on that class of commissioners who 
had been or should be appointed to take bail 
and affidavits, &c. But the act of August 
12, 1848, for extradition under treaties, does 
not confine the powers therein granted to 
commissioners who had been, or should be ap- 
pointed to take affidavits and bail, or to ar- 
rest, imprison, or bail offenders against the 
laws of the United States. There is not on- 
ly the absence of any such description of the 
commissioners who are to exercise the pow- 
ers conferred by the act of 1848, but the 
sixth section provides, in terms, that "it shall 
be lawful for the courts of the United States, 
or any of them, to authorize any person or 
persons to act as a commissioner under the 
provisions of this act" By force of this act, 
therefore, there may be commissioners ap- 
pointed by the circuit court for this district 
to exercise the powers therein conferred, and 
those only. The averment that the person 
who issued this warrant, was a commission- 
er appointed by the circuit court, would be 
fully satisfied by proof, that he was thus ap- 
pointed to make extradition under treaties, 
though he had no other power whatever. 
And it necessarily follows, that this aver- 
ment does not show to the court that this 
was such a commissioner as had lawful pow- 
er to issue this warrant, and consequently 
the indictment does not show that the war- 
rant was legal process, because it does not 
show that it proceeded from one having law- 
ful authority to issue it 

We have been referred to a precedent of 
an indictment for resisting an officer of the 
United States in the service of legal process, 
found in Whart Prec. 567. That process is- 
sued from a district court of the United 
States, a court of record, and not technically 
an inferior court All its jurisdiction and 
powers are matter of law, to be judicially no- 
ticed. The distinction between such a court 
and a magistrate having only a special au- 
thority, is settled. In favor of the jurisdic- 
tion of the latter, the law makes no intend- 
ment. 1 Saund. 70, note 3; 1 Chit PI. 306; 
Sackett v. Andross, 5 Hill, 330. 

These principles of criminal pleading are 
so well settled, and their applicability to this 
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■case is so clear, that no authority need be 
adverted to. But the case of Rex v. Everett, 
5 Barn. & C. 114, is in point. That was an 
indictment for unlawfully soliciting one 
Hooper, a person employed in the service of 
title customs, to omit to make a seizure. The 
law did not make it the duty of all persons 
employed in the service of the customs, or 
■confer on all such persons the power, to 
make seizures, but only on certain officers of 
the customs, and persons empowered for that 
purpose by the commissioners of customs. 
The indictment alleged, that Hooper was a 
person employed in the service of the cus- 
toms, and that it was his .duty in such em- 
ployment to make a certain seizure. The de- 
fendant having been convicted, moved, in ar- 
rest of judgment, that the indictment did not 
show that Hooper could by law make a sei- 
zure. The court held the objection fatal; 
that it was not enough to aver it was the 
duty of Hooper to make the seizure; that the 
lacts from which that duty arose must be 
stated; that as all persons in the service of 
the customs had not this power, and as no 
■other fact besides his being in that service 
was alleged, the judgment must be arrested. 
In the case at bar, as in that case, only cer- 
tain persons possess the power in question. 
It is not shown that Mr. Loring was one of 
those persons; and the allegation that the 
warrant was duly issued, does not help the 
indictment Whether duly or unduly issued 
Is a question of law, and the facts to con- 
stitute a due issue must be pleaded, that the 
court may be able to decide whether the is- 
sue of the warrant was duly or unduly made; 
just as in the case in 8 Barn. & C. 114, it was 
held not sufficient to aver that it was the 
-duty of Hooper to make seizures, but the 
facts from which that duty arose should be 
averred. See, also, Rex v. Lyme Regis, 
Doug. 79; Bverard v. Paterson, 6 Taunt. 625, 
2 Marsh. 308. 

It may be suggested that, inasmuch as the 
appointment of Mr. Loring emanated from 
this court, and is a matter of record here, 
the court may take judicial notice of the fact 
that he was authorized to act as a commis- 
sioner, in arresting, imprisoning, and bailing of- 
fenders against the laws of the United States, 
and so that he was such a commissioner as 
is described in the act of 1S50. We suppose 
it to be true that Mr. Loring was such a com- 
missioner, and that his authority could be 
proved by producing the record of his ap- 
pointment; but this cannot affect the deci- 
sion of the question now under consideration. 
An indictment must contain every averment 
necessary to show that an offence has been 
committed; and the want of any such aver- 
ment cannot be supplied, by showing that 
the fact thus omitted appears on other rec- 
ords of the court. Suppose a conviction up- 
on an indictment thus defective, were to be 
carried by writ of error to another court; the 
conviction must be reversed there, because 
the court of errors could have no judicial 



knowledge of the omitted fact. Yet, if er- 
roneous in the court above, it would be equal- 
ly erroneous in the court below. The in- 
dictment must be sufficient of itself, when 
aided by those intendments which the law re- 
quires to be made from what appears there- 
in; and it cannot be made good by merely 
extraneous matter, though that may be mat- 
ter of record. It is true, this objection to 
the indictment is technical, and there does 
not seem to be reason to suppose, that in 
this ease, the absence of this averment in the 
indictment can be of any practical conse- 
quence to the defendant, so far as respects 
the substantial merits of his case. But the 
rules of law which prescribe the essentials 
of a good indictment, are as binding on the 
court as the act of congress under which the 
indictment is framed; and the defendant has 
the same right to call on the court to give 
complete effect to the former, as the govern- 
ment has, to require the enforcement of the 
latter. For these reasons we are of opinion, 
that it does not appear by this first count 
that the warrant set out therein was legal 
process. 

It has been made a question at the argu- 
ment, whethev the indictment shows that 
Burns was held, at the time of the alleged 
obstruction, under the original warrant, or 
under the order made by the commissioner 
on the adjournment, or under both. But as 
it is not shown by the count that Mr. Loring 
was such a commissioner as was empowered 
by the act of 1850 to hear and determine this 
subject-matter, it necessarily follows that it 
is not material in this case how that ques- 
tion should be decided. 

Of the other counts in the indictment, it is 
necessary to say only, that neither of them is 
as full and specific as the first, and neither of 
them contains enough to sho.w, that the pro- 
cess alleged to be obstructed was legal. One 
of them seems to have been framed in con- 
formity with precedents under the laws of 
the states, for resisting, opposing, or assault- 
ing an officer of the law while in the perform- 
ance of his duty. But the act of 1790 re- 
quires that the officer should be resisted, ob- 
structed, or opposed, in serving, or attempt- 
ing to serve, or execute, some order or rule of 
a court, or some legal process. State officers, 
especially those who are guardians of the pub- 
lic peace, have many official duties to per- 
form without process- They are protected 
by the laws under whose authority they act 
in discharging their duties; and offences may 
be committed against them, and consequently 
persons may be indicted therefor without al- 
leging or proving that any legal process ex- 
isted. So under the 8th section of the act of 
1850, the offence of resisting or obstructing 
the claimant, or any one lawfully # assisting 
him, either with or without process, is de- 
scribed; and an indictment under that sec- 
tion need not show that any legal process ex- 
isted. But under the act of 1790, the resist- 
ance or obstruction of some legal process or 
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precept is the very gist of the offence, and 
therefore the indictment must show what the 
process or precept was, and must set forth 
such facts as, if true, would make the process 
legal. Our opinion is, that as neither of the 
counts in this indictment describes, by suffi- 
cient averments, any offence against the act 
of 1790, under which alone, the government 
claims that the indictment can be supported, 
it must be quashed. 

This renders it unnecessary to decide the 
other questions which have been argued, and, 
with one exception, we desire to be under- 
stood as neither expressing nor intimating 
any opinion thereon. There is, however, one 
question which has been argued by one of the 
defendant's counsel, which so far affects both 
the past and present practice of the court that 
it would be unjust to the suitors to allow it 
to be supposed that any doubt can be raised 
concerning it. 

At the October term, 1832, this court adopt- 
ed a roster of towns and cities, from which 
jurors to serve in the circuit court were to 
be returned. This roster contained ten dis- 
tinct tables of towns and cities, in which the 
name of the town or city was set down, and 
opposite each was placed the number of grand 
and traverse jurors who were to be drawn 
therefrom. One of these tables was to be 
used for each term, taking the tables in rota- 
tion as they stand on the roster. This prac- 
tice has been followed, as we understand, 
from the adoption of the order to the present 
time. The roster embraces a large part of 
the maritime towns and cities of the state, 
and many others, whose local situation ren- 
ders access to the place where the court is re- 
quired by law to be held, comparatively cheap 
and easy. It excluded the more remote in- 
terior towns of the state altogether. In form- 
ing these lists of towns, this court was un- 
doubtedly governed by that clause of the 
29th section ot the act of congress of Sep- 
tember 24, 1789 (1 Stat. 88), which provided 
that jurors "shall be returned, as there shall 
be occasion for them, from such parts of the 
district from time to time, as the court shall 
direct, so as shall be most favorable to an 
impartial trial, and so as not to incur an un- 
necessary expense, or unduly to burden the 
citizens of any part of the district with such 
services." In the discharge of the duty thus 
made incumbent on the court by this act, our 
predecessors seem to have considered, as we 
have done, that inasmuch as a large part of 
both the civil and criminal cases tried here 
are of a commercial or maritime character, 
a jury drawn from commercial and maritime 
towns would be most conversant with such 
transactions generally, and best able to bring 
to their investigation that experience which 
would enable them most satisfactorily to de- 
cide such controversies; following, in this re- 
spect, as nearly as the circumstances will 
permit, the well-known maxim of the com- 
mon law, recognized both in the constitution 
and laws of the United States, that a jury 



should come from the vicinage; and also, 
that in drawing jurors from those cities and 
towns not remote from the place where the 
court is held, they would obey the other re- 
quirement of the statute, to avoid unneces- 
sary expense. And, further, that the popula- 
tion of the towns and cities embraced in the 
roster was so great, and the- number of the 
jurors and the length of their attendance 
necessary to do the business of the court, 
comparatively so small, that the inhabitants 
of those towns and cities would not be un- 
duly burdened by the service. 

It is now insisted, however, that it has been 
discovered by one of the defendant's counsel, 
that since the year 1849 this court has been 
pursuing an illegal practice by using this ros- 
ter; that a jury summoned in pursuance of 
it is not returned according to the laws of 
the United States; and, consequently, that 
not only this indictment, but all presentments 
and verdicts here made or rendered, for a 
period of upwards of fourteen years, have 
been illegal and invalid. The supposed 
ground for attributing this very grave mis- 
take to the court is, that by an act of con- 
gress of July 20, 1840 (5 Stat. 394), the clause 
of the 29th section of the judiciary act, under 
which the court has • acted, was repealed. 
To ascertain whether this be so, it is neces- 
sary to examine the two statutes. The clause 
in the judiciary act of 1789 is as follows: 
"And jurors in all cases to serve in the courts 
of the United States shall be designated by lot 
or otherwise in each state respectively, ac- 
cording to the mode of forming juries there- 
in now practised, so far as the laws of the 
same shall render such designation practica- 
ble by the courts or marshals of the United 
States; and the jurors shall have the same 
qualifications as are requisite for jurors by 
the laws of the state of which they are citi- 
zens, to serve in the highest courts of law of 
such state, and shall be returned as there 
shall be occasion for them, from such parts 
of the district from time to time as the court 
shall direct, so as shall be most favorable to 
an impartial trial, and so as not to incur an 
unnecessary expense, or unduly to burden the 
citizens of any part of the district with such 
services." 

This clause provides for three things: (1) 
The mode of designating jurors, as by ballot, 
lot, or otherwise. (2) The qualifications of 
jurors, as age, citizenship, residence, &c. (3> 
The locality from which jurors, so designated 
and so qualified, shall be drawn. The first ' 
two are required to be governed, as nearly as 
may be, by the laws of the states, as they ex- 
isted on the 24th day of September, 1789. 
The third is referred to the discretion of .the 
court, to be regulated by the considerations 
as to impartiality, expense, and undue bur- 
den of the service, which are pointed out in 
the act. The third particular is that now in 
question, and the act of July 20, 1840, which 
is relied on as repealing this third provision, 
is as follows- "That jurors to serve in the 
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courts of the United States, in each state re- 
spectively, shai] ^ve the like qualifications, 
and he entitled to the like exemptions as ju- 
rors of the highest court of law of such state 
now have and are entitled to, and shall here- 
after from time to time have and he entitled 
to; and shall he designated hy ballot, lot, or 
otherwise, according to the mode of forming 
such juries now practised and hereafter to he 
practised therein, in so far as sueh mode 
may be practicable by the courts of the 
United States, or the officers thereof; and for 
this purpose the said courts shall have pow- 
er to make all necessary rules and regulations 
for conforming the designation and impanel- 
ling of juries in substance to the laws and 
usages now in force in such states; and fur- 
ther, shall have power, by rule or order, from 
time to time, to conform the same to any 
ehange in these respects which may be here- 
after adopted by the legislatures of the re- 
spective states for the state courts." 

It is obvious, on even a cursory reading 
of this act of 1840, that it does not expressly 
repeal the former law, or any part of it; 
and, also, that it contains nothing touching 
the subject of the locality from which the 
jurors are to be drawn. It applies solely to 
the first two particulars embraced in the 
former law, namely, the mode of designat- 
ing jurors, and their qualifications. It 
changes the law as to the mode of designa- 
tion, and the qualifications of jurors in this: 
that whereas by the act of 1789, the laws of 
the states existing in September, 1789, were 
the only rules respecting qualifications and 
mode of designation, this act of 1840 adopts 
as rules of qualification and mode of desig- 
nation, the law of the states which existed 
on the 20th day of July, 1840, and also any 
state laws which might thereafter be passed 
touching those subjects. The practical ne- 
cessity for this change in the law is very 
apparent. The act of 1789 having reference 
only to the state laws then in existence, 
there were no rules on this subject in the 
new states, by force of any positive law. 
The necessity is met by the act of 1S40, and 
there it stops. Neither in terms nor by any 
implication has it repealed the residue of 
the law of 1789, which confers a discretion- 
ary power on the court respecting the part 
of the district from which the jurors are to 
be drawn. It is a well-settled and familiar 
rule that the law does not favor repeals by 
implication, and a subsequent statute re- 
peals a former statute by implication, only 
so far as the one is directly and necessarily 
repugnant to, or inconsistent with, the oth- 
er. There is no repugnancy between these 
two acts as respects the locality from which 
jurors are to be drawn. Both may stand 
together without conflict or inconsistency. 
In the same 29th section of the act of 1789, 
occurs another provision respecting the lo- 
cality from which jurors are to be drawn. 
It is as follows: "In eases punishable with 
death, the trial shall be had in the county 



where the offence was committed, or where 
that cannot be done without great incon- 
venience, twelve petit-jurors at least shall 
be summoned from thence." Certainly the 
act of 1840 has not repealed this clause. Yet 
there is as good ground for so arguing, as 
for the assertion that it has repealed the oth- 
er direction contained in the same section 
respecting the locality from which jurors 
shall be summoned. Our clear opinion is, 
that so much of the act of 1789 as requires 
this court to determine from what parts of 
the district jurors are to be drawn, is still 
in force, and consequently this objection is 
without foundation. 

Upon another objection to the indictment, 
grounded on the fact that the venire for the 
grand-jury was issued to, and returned by, 
the marshal, and that he was not an indif- 
ferent person within the meaning of the 29th 
section of the act of 17S9, and that for this 
cause the court should, on motion, quash the 
indictment, after it had been received and 
filed, and the defendant had been put to 
plead thereto, we have formed no opinion. 
If it had been alleged that the marshal, or 
any other person concerned in returning the 
grand-jury, had been guilty of any unfair or 
improper conduct in forming the panel, we 
should have deemed it our duty carefully 
and promptly to investigate the charge. 
This would have been due to the purity of 
the administration of the law, which the 
court should most sedulously guard. But 
the objection has been rested merely upon 
the legal ground, that however fair in point 
of fact may have been the conduct of the 
marshal, he was not legally qualified to re- 
turn this grand-jury. As the question, in 
the mode in which it is presented, is attend- 
ed with difficulty, and as it is not necessary 
to a determination of the motion to quash 
the indictment, and as it does not affect the 
general practice of the court, we have 
thought it proper to reserve our decision 
thereon, until it shall need to be decided, 
and until it shall come before us unattended 
by the difficulties which arise from the time 
and mode of raising it. The result is, that 
the motion to quash the indictment for the 
cause that it does not appear therein that 
any offence was committed, must be allowed. 

SPRAGUE, District Judge, remarked, that 
he concurred in the opinion delivered by 
Judge CURTIS. There were, he said, sev- 
eral kinds of commissioners, some of which 
have power to issue warrants for the arrest 
of persons escaping from service or labor, 
and others have not. This indictment does 
not show that this commissioner is one of 
the former class, and therefore it does not 
set forth that the warrant specified was is- 
sued by a competent authority. Several oth- 
er questions have been presented, which 
would deserve very grave consideration, but 
it was not then necessary to decide them. 

John P. Hale suggested that the same or- 
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der be issued in the cases of certain other 
defendants indicted for the same offence, 
whose counsel had argued to the court as in 
the case of Martin Stowell. 

Mr. Hallett, U. S. Dist Atty., objected; and 
said he would enter a nolle prosequi in each 
of the other cases. He insisted on his right 
to take this course, declaring that- Martin 
Stowell was the only party arraigned, and 
his ease the only one before the court. 
Whether, under this decision, it would ever 
hereafter be possible to frame any indict- 
ment to meet these cases, he said, would be 
a matter of future consideration; but at 
present he only asked the right which be- 
longed to the prosecuting officer, of disposing 
of the indictments in the other cases. 

O. M. Ellis insisted that justice required 
that the other cases should be disposed of 
upon the motions which had really been ar- 
gued. 

After some further remarks, Judge CUR- 
TIS said the court did not perceive that it 
can make any difference, now or hereafter, 
whether an entry be made that the indict- 
ment be quashed, or of nolle prosequi. The 
court understood that all the cases had been 
heard upon the motion; but, at the same 
time, as a general rule, the prosecuting offi- 
cer has power at any time before a jury is 
impanelled, to enter a nolle prosequi. The 
court will not restrain this power, if he 
chooses to exercise it, in these cases. How- 
ever, the motion must be made at this time, 
so that the court may see that the same 
rights are secured to the defendants as if 
their cases were included in this order. 



Case Ho. 16,410. 

UNITED STATES v. STRICKER, 

[12 Blatchf. 389.] i 

Circuit Court, S. D. New York. Dec. 21, 1874. 

Forfeited Recognizances— Motion to Remit — 
Practice. 

An action having been brought on a forfeited 
recognizance, and a motion being made, under 
section 1020 of the Revised Statutes, to remit 
the forfeiture, on the ground that the party 
bound to appear was, when called, in the cus- 
tody of a state officer under a warrant issue 1 
out of a court of the state, in a civil action, held, 
that the motion must be denied, on the ground 
that the question could be best determined on 
the trial of the action. 

This was a motion [against Samuel Striek- 
er], made under section 1020 of the Revised 
Statutes, to remit the penalty of a forfeited 
recognizance, on the ground that the party 
bound to appear was, when called, in the 
custody of a state officer under a warrant is- 
sued out of a court of the state, on a criminal 
charge. 



i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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Thomas Harland, for the motion, cited 
Caldwell v. Com., 14 Grat 698; U. S. v. 
Feely [Case No. 15,082]; People v. Bartlett, 
3 Hill, 570. 

BENEDICT, District Judge, denied the mo- 
tion, upon the ground that the question could 
be best determined on the trial of the action 
which had been brought upon the forfeited 
recognizance. 



UNITED STATES (STROHM v.). 
No. 13,o39. 



See Case 
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UNITED STATES v. STRONG. 

[2 Cranch, C. C. 251.] i 

Circuit Court, District of Columbia. Oct. 
Term, 1821. 

Lahcent — Bailment. 

If goods be delivered to a workman for a spe- 
cial purpose, and he afterwards take them 
away with intent to steal them, it is larceny. 

Indictment [against Samuel Strong] for 
stealing sundry copper bolts, the property of 
the United States. 

The prisoner was a workman in the navy 
yard and employed in driving such bolts. 
The bolts were delivered to him from the 
shop where they were cut He offered to sell 
them, having first carried them home to his 
house. 

Mr. Ashton, for defendant, contended that 
it was not larceny, unless the defendant took 
them with intent to steal them. No trespass 
was committed. There must be an unlawful 
taking. 1 Hawk. P. C. c. 33, § 2. 

Mr. Swann, U. S. Dist. Atty., contra, cited 
1 Hawk. P. C. c. 33, §§ 5, 6. That if the per- 
son to whom the possession of the goods has 
been delivered by the owner, takes away a 
part of them, with intent to steal it; as in 
the ease of a carrier, or weaver, or miller, it 
is larceny; so if one has the bare charge, 
or the special use of goods, but not the pos- 
session of them, as the shepherd, butler, 
servant, and guest; for in these cases the 
offence may properly come under the word 
"cepit" 

THE COURT (THRUSTON, Circuit Judge, 
doubting) instructed the jury that if they 
should be satisfied by the evidence that the 
bolts were delivered to the prisoner for the 
special purpose of driving them into the ves- 
sel, and he afterwards took them away, with 
intent to steal them, it was larceny. 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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Case No. 16,412. 

UNITED STATES v. STROTHER. . 

[3 Crunch, G. O. 432.] i 

Circuit Court, District of Columbia. May 
Term, 1829. 

Examination of Witness. 

Upon an indictment for a nuisance, in keep- 
ing a public gaming-house, the question, Who 
dealt the cards? is too general. Witness not 
bound to answer it. 

Indictment [against John Strother] for a 
nuisance, in keeping a common gaming-house. 

Mr. Swann, for the United States, asked 
the witness, O. Carr, "Who dealt the cards?" 

Mr. Jones, for defendant, objected that it 
■was too general. 

And THE COURT (nem. con.) sustained 
the objection. 
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UNITED STATES v. STURGEON et al. 

[6 Sawy. 29.] 2 

District Court, D. Nevada. July 1, 1879. 

Indian Reservations— Ixtkcsion of Whites. 

The president having set apart the Pyramid 

Lake reservation for the use of Indians, the 

whites who go upon the reservation to fish, do 

so "contrary to law," within Rev. St. § 2147. 

[Cited in U. S. v. Bridleman, 7 Fed. 903; U. 

S. v. Martin, 14 Fed. 821; Id., 17 Fed. 153; 

U. S. v. Howard, Id. 641.] 

[This was an indictment against John Stur- 
geon and others for violation of section 2147 
of the Revised Statutes.] 

Charles L. Varian, for the United States. 
Robert M. Clarke, for defendants. 

HILLYER, District Judge. The defend- 
ants, nine in all, are charged with returning 
to the Indian country, after having been re- 
moved, in violation of section 2148, Rev. St. 

The special verdict and agreed facts show 
that these men were engaged within the lim- 
its of the Pyramid Lake Indian reservation, 
fishing, and dealing and trading in fish; that 
they were, by order of the proper authorities, 
removed from th'e reservation, and that there- 
after they returned and resumed their former 
business of fishing. 

That the reservation is Indian country, has 
just been decided in the case of U. S. v. 
Leathers [Case No. 15,581]. 

The only point not decided in that case 
material here is this: It is argued that tak- 
ing fish inside the reservation is not unlaw- 
ful; that the superintendent of Indian af- 
fairs has no power to decide what is con- 
trary to law, or who is within the reserva- 
tion contrary to law, under section 2147, or 

1 [Reported by Hon. William Cranch. Chief 
Judge] 

2 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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without authority of law, under section 2149, 
and that the return after removal, to con- 
tinue a lawful occupation, is no offense. 

If this argument is sound, the whole pur- 
pose of the law, in setting apart lands for 
the separate use of the Indians, is defeated. 

It has been shown in the Case of Leathers, 
[supra,] that very large powers and discre- 
tion in the management of Indian affairs 
have been committed to the president, secre- 
tary of the interior, commissioner of Indian 
affairs, and other agents. 

It may be added, that by section 2131 of 
the Revised Statutes a superintendent of 
Indian affairs is authorized to revoke the 
license of any person whenever, in his opin- 
ion, it is improper to permit such person to 
remain in the Indian country. By section 
2147 the superintendent, agents, and sub- 
agents have authority to remove from the 
Indian country all persons found therein 
contrary to law. By section 2149 the com- 
missioner of Indian affairs is authorized and 
required, with the approval of the secretary 
of the interior, to remove from any tribal 
reservation any person who, in the judgment 
of the commissioner, may be detrimental to 
the peace and welfare of the Indians. 

The military force may be. used to remove 
such persons. I think these sections show 
that whether it is proper to permit a trader 
to remain in the Indian country, or whether 
any person is detrimental to the welfare of 
the Indians, are questions left in the one case 
to the superintendent of Indian affairs, and 
in the other to the commissioner and secre- 
tary of the interior. The courts will not re- 
view their decision in these matters, and the 
party removed, if he feels himself aggrieved, 
must seek redress by other means than a re- 
turn to the reservation in defiance of the au : 
thority removing him. 

But there is to my mind another good rea- 
son for holding that the present defendants 
were found in the Indian country contrary 
to law, when they were found established on 
the reservation engaged in the business of 
fishing,— i. e. catching them for sale. 

The president has set apart the reservation 
for the use of the Pah Utes and other Indi- 
ans residing thereon. He has done this by 
authority of law. We know that the lake 
was included in the reservation, that it might 
be a fishing ground for the Indians. The 
lines of the reservation have been drawn 
around it for the purpose of excluding white 
people from fishing there, except by proper 
authoritj. It is plain that nothing of value 
to the Indians will be left of their reserva- 
tion if all the whites who chose may resort 
there to fish. In my judgment, those who 
thus encroach on the reservation and fishing 
ground violate the order setting it apart for 
the use of the Indians, and consequently do 
so contrary to law. 

Hunting and trapping in the Indian coun- 
try constitute, under section 2137, an offense; 
but these things are by no means the only 
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ones it is unlawful to do in the Indian coun- 
try. 

The reservation having been set apart by 
competent authority for the use of the Indi- 
ans, anything which deprives them of that 
use is unlawful and contrary to law. When 
the defendants established their fisheries on 
the shores of the lake, they, contrary to law, 
appropriated to their own use a portion of 
that which the United States, acting through 
its duly authorized agents, had set apart for 
the use of the Pah Utes and other Indians. 
Therefore I think that, without reference to 
section 2149, these defendants were found 
within the Indian eountiy, contrary to law, 
within the meaning of section 2147; that 
they were properly removed, under the or- 
ders of the president and secretary of the in- 
terior; and that by their return they have 
committed the offense defined in section 2}48 
of the Revised Statutes, as charged in the 
indictment. 

They are all consequently adjudged guilty, 
and must appear for sentence July 15, 1879. 

Afiirmed on appeal to the circuit court. 
[Case unreported.] 



Case No. 16,414. 

UNITED STATES v. STURGES et al. 

[1 Paine, 525.] i 

Circuit Court, D. New York. April Term, 
1826. 

Mortgages — Trusts — Creditor's Bill — Assign- 
ments op Mortgages — Notice of Equities — 
Pleading — Waiver of Defects — Discharge of 
Imprisoned Debtor — Release of Sureties. 

1. Where a mortgage is given by a debtor to 
his co-debtor to secure the latter against the 
debt of their creditor, equity considers the mort- 
gagee as a trustee for the creditor, and where 
a judgment has been recovered, will apply the 
mortgaged property in satisfaction of the judg- 
ment, or remove the encumbrance, so that it 
may be subjected to execution. 

[Cited in Warner v. Helm, 1 Gilman, 231.] 

2. The principle which governs such cases is, 
that the collateral security is a trust created 
for the protection of the debt, and that it is the 
duty of a court of equity to see that it fulfils 
the purpose for which it was intended. 

3. A judgment creditor who applies to a court 
of equity for its aid to enforce a judgment at 
law, if he asks its aid to reach a chattel, must 
show that he has taken out execution at law, 
and pursued it to every available extent, in or- 
der to show a lien upon the chattel; but if the 
aid is sought as to land, it is enough to show a 
judgment creating a lien upon the land. 

4. Although a mortgage be absolute upon the 
face of it, a court of equity will inquire into the 
real purpose for which it was given, and apply 
it to that use. 

5. It is a rule of equity that a judgment cred- 
itor at law is entitled to redeem an encumbrance 
upon land, and thereby secure his legal priority. 

6. The assignee of a mortgage or other chose 
in action, takes it subject to the same equity 
that it was subject to in the hands of the as- 
signor. 

[Cited in Upham v. Brooks, Case No. 16.797; 
Corbett v. Woodward, Case No. 3,223.] 



i [Reported by Elijah Paine, Jr., Esq.] 



7. And the rule that it is only an equity re- 
siding in the original debtor, and not the equi- 
ties of third persons, against the assignor that 
have this effect, does not exclude a judgment 
creditor, claiming to redeem: He stands in the 
place of the debtor, and has his equity. 

8. An assignee who might have obtained no- 
tice, and ought to have sought it, stands in no 
better situation than if he had actuallv obtain- 
ed it. 

[Cited in Re Hook, Case No. 6,672.] 

[Cited in brief in Digby v. Jones, 67 Mo. 105.] 

9. A mortgage was given in reality to indem- 
nify the mortgagee, but purporting to secure a 
sum of money payable m one year, and five 
years afterwards it was assigned, the whole 
sum appearing from the instrument to be un- 
paid. Meld, that the circumstances of the case 
should have put the assignee upon an inquiry, 
from which he would have learnt the true con- 
sideration of the mortgage. 

10. An objection to the equity of the bill, 
which might have been taken advantage of on 
demurrer, is not favourably received at the 
hearing of the cause after answer. 

11. A discharge from imprisonment by the 
| secretary of the treasury, of a debtor to the 
I United States, under the act of 1798, does not 

discharge his co-obligors and sureties in the 
bond from their liability. 

In equity. 

R. Tillotson, for complainants. 
H. Wheaton and E. Paine, for defendants 
Burroughs and Sturges. 
E. Slosson, for defendant Butler. 

THOMPSON, Circuit Justice. By the bill 
and answers in this cause it appears, that 
on the 9th of October, 1815, the defendants, 
Butler and Sturges, became security for 
Minturn and Champlin, in a bond for the 
payment of duties, to a large amount; that 
the bond not being paid at the time stipu- 
lated, separate suits were prosecuted 
against the principals and sureties, and sep- 
arate judgments obtained, in December, 
1816; that payments had been made from 
time to time upon the judgments, leaving, 
however, a large balance still due; that aft- 
er the execution of the bond, and before 
the judgments were obtained thereon, viz. 
on the 12th of August, 1816, Butler and his 
wife executed a mortgage on certain prop- 
erty in the city of New- York, to Josiah 
Sturges, for the payment of twenty-seven 
thousand dollars. The mortgage was duly 
registered on the 16th of August, 1816. The 
mortgage upon its face purports to be an 
absolute mortgage to sec'ure the payment of 
twenty-seven thousand dollars. The bill 
alleges, that it was in fact given to indem- 
nify Sturges against the bond he had exe- 
cuted as surety for Minturn and Champlin, 
and for no other purpose; that Sturges had 
paid no monies on the bond, or towards the 
judgment recovered against him upon it, 
and that none had been realized from his 
property; that the mortgage remained un- 
cancelled of record; and that by reason 
thereof, the house and lots so mortgaged 
could not be sold, under the judgment ob- 
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tained by the United States against Butler, 
.as no person would bid for the same, so 
long as the property remains covered by 
the mortgage. And the bill seeks to have 
the mortgage cancelled and discharged of 
record, or the benefit thereof applied to the 
use of the United States, or such other re- 
lief as shall seem fit and proper. 

The original bill was filed against Butler 
and Sturges only, and they answer sepa- 
rately. Butler admits the execution of the 
mortgage, as stated in the bill; that he 
never received any consideration for it 
from Sturges; alleges, that the bond refer- 
red to in the mortgage was never delivered 
to Sturges, and denies that the mortgage 
was given for the purpose of securing Stur- 
ges; but alleges, that it was executed and 
recorded, and retained by him for upwards 
of two years, solely with the view of rais- 
ing money upon it to pay off the judgments 
against him on the Minturn and Champlin 
bond; denies that at the time of executing 
the mortgage, or at any time since, he was 
indebted to Sturges. And he sets up, in 
discharge of his liability on the judgment in 
favour of the United States, that in the fall 
of the year 1819, Minturn and Champlin, 
the principals, were committed to prison- on 
a capias ad satisfaciendum, and were after- 
wards discharged from imprisonment by 
the secretary of the treasury, without his 
consent. 

Sturges, in his answer, admits the execu- 
tion of the mortgage, but denies that it was 
given to secure him against the Minturn and 
Champlin debt exclusively, but that it was 
also intended to secure him for all monies 
owing to him by Butler, and for all other 
liabilities incurred by him for Butler, as 
well as for monies he might be compelled 
to pay on account of said bond; and alleges, 
that Butler was indebted to him in a large 
sum of money, and that he had become re- 
sponsible for him, endorser of promissory 
notes, and acceptor of bills of exchange to 
a large amount; and also alleges, that he 
had been damnified by reason of his becom- 
ing security for Minturn and Champlin, and 
that his property had been sold and sacri- 
ficed under the judgment obtained against 
him; and also insists on the discharge of 
Minturn and Champlin by the secretary of 
the treasury, as in Butler's answer set forth. 
Sturges also sets up, that being indebted to 
Oliver Sturges and Benjamin Burroughs in 
the sum of fifteen thousand dollars, he on 
the 9th of October, in the year 1821, assign- 
ed the said mortgage to them in full and 
complete satisfaction of said debt, and was 
thereupon released and discharged by them 
from the said debt. 

In consequence of the disclosure in the 
answer of Sturges, that the mortgage had 
been assigned to Sturges and Burroughs, a 
supplemental bill was filed against Bur- 
roughs, the surviving partner, calling upon 
him to answer the allegations in the bill, 



and set forth his knowledge in relation to 
the assignment, &c, and praying that said 
assignment might be delivered up to be can- 
celled, or such release executed by Bur- 
roughs, as survivor of Sturges and Bur- 
roughs, as might be deemed proper and 
necessary, to enable the United States to 
enforce their judgment against the mort- 
gaged premises. 

Burroughs, in his answer, alleges, that on 
the 9th of October, 1821, Josiah Sturges was 
indebted to Sturges and Burroughs in the 
sum of eighteen thousand eight hundred 
and sixty-six dollars; that the assignment 
of the mortgage was made in satisfaction 
of fifteen thousand dollars, part of the said 
sum so due from him; that the mortgage 
has not been transferred by him to any oth- 
er person; that no part of the interest on 
the fifteen thousand dollars has been paid: 
and that the fifteen thousand dollars is now 
due and unpaid, except so far as it has 
been paid by the assignment of the mort- 
gage, and that he has no security except 
the said assignment; and denies any knowl- 
edge of the suits of the United States on 
the Minturn and Ghamplin bond, or of the 
judgments, or that the mortgage was exe- 
cuted to indemnify Josiah Sturges against 
said debt, or that Josiah Sturges was in- 
debted to the United States; and avers that 
the assignment of the mortgage was execut- 
ed bona fide by Josiah Sturges, to secure 
the debt of Sturges and Burroughs, and for 
no other purpose. 

I have been thus particular in noticing 
the material allegations in the bill, and the 
admissions in the several answers, because 
it is upon these alone that whatever relief 
is given, must be founded so far as the 
rights of Butler or Sturges are concerned. 
No testimony has been taken in the cause 
that can vary such a result. Butler, one of 
the defendants, is the only witness examin- 
ed on the part of the plaintiffs. The read- 
ing of his examination has been objected to 
on the ground of interest. The validity of 
this objection will be hereafter noticed, 
when I come to consider the cause as it re- 
lates to the rights of Burroughs. It is 
there alone it can be of any importance; 
for it is unavailing, so far as it contradicts 
the answer of Sturges. It is but the testi- 
mony of one witness, which will not out- 
weigh the answer, asserting a fact respon- 
sive to the bill, there being no corroborating 
circumstances to take the ease out of the 
general rule on this subject. The rights 
and interests of the several defendants be- 
ing somewhat at variance with each other, 
it becomes necessary to consider the case 
as it stands between the United States and 
each one separately. The effect and opera- 
tion of the discharge of Minturn and Champ- 
lin from imprisonment by the secretary of 
the treasury, is a branch of the defence set 
up, both by Butler and Sturges, and will be 
afterwards considered. 
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In the first place then, as it respects But- 
ler, he admits that he never received any con- 
sideration for the mortgage. That although 
it was duly executed and registered, it was re- 
tained by him, and was given solely with the 
view of enabling him to raise money upon it, 
to pay off the judgment of the United States 
against him upon the Minturn and Champlin 
bond. If no consideration was given by Stur- 
ges for the mortgage, it is either a mere nomi- 
nal or a fraudulent encumbrance, and upon 
either ground cannot be upheld as any impedi- 
ment to the obtaining satisfaction of the judg- 
ment of the United States. And if it was a 
bona fide transaction, intended for the pur- 
poses set out in Butler's answer, the United 
States were beneficially interested in the use 
to which it was to be applied. It was to 
raise money to satisfy their judgment; and 
Sturges, in this view of the ease, would be- 
come the trustee of the judgment creditor. 
And although the mortgage is absolute upon 
the face of it, a court of equity may inquire 
into the real purpose for which it was given, 
and apply it to that use. Moses v. Murga- 
troyd, 1 Johns. Oh. 119, 473. The allegation 
in the bill is, that the mortgage was given by 
Butler to indemnify Sturges, his co-surety, 
against the bond entered into for Minturn 
and Champlin. Although the admission in 
Butler's answer does not support this allega- 
tion in terms, yet it is such as to warrant the 
granting of the relief prayed for, either to have 
the mortgage delivered up and cancelled of 
record, or that the mortgaged premises may 
be sold, and the proceeds applied towards 
payment of the judgment of the United 
States; and such application of the proceeds 
would operate by way of indemnity to Stur- 
ges. And besides, there is a general prayer 
for relief, under which any relief may be 
granted, which the proofs or admissions will 
warrant. 

It is objected, however, that there is a want 
of equity apparent on the face of the bill in 
two particulars: 1. It seeks the aid of a court 
of equity against sureties, without showing 
that the United States have attempted to col- 
lect the debt of the principals, or alleging that 
they are insolvent. 2. The bill is filed to ob- 
tain the aid of a court of equity to enforce 
a judgment of a court of law, without showing 
that the United States have exhausted their 
legal remedy. 

There are several answers to be given to 
these objections. If, admitting the charges 
or facts stated in the bill to be true, there 
is no foundation in equity for the relief pray- 
ed; it was a proper case for a demurrer, and 
the objection comes now with less weight 
than it would at an earlier stage of the pro- 
ceedings. But admitting the first branch of 
the objection to be well founded in principle, 
it is waived, and the omission supplied by the 
answer, which shows, that the United States 
have attempted to collect the debt of the prin- 
cipals, Minturn and Champlin; that a judg- 
ment had been recovered against them, and 



execution issued, upon which they were im- 
prisoned and discharged by the secretary of 
the treasury, under the act of congress of the- 
6th of June, 179S (3 Bior. & D. Laws, 54 [1 
Stat. 362]), which could not have been done- 
until it had been ascertained that they were 
insolvent, and unable to pay the debt. And 
it is to be presumed, that all the examination 
required by the act to be made by the secre- 
tary of the treasury, was made before he dis- 
charged them from imprisonment. At all 
events it does not lie in the mouth of the de- 
fendants, who set up this discharge as a part 
of their defence, to say it was not given pur- 
suant to the requirements of the act of con- 
gress. 

The second branch of the objection is not 
supported by authority to the extent in which 
it is laid down. The rule seems to be, that if 
a judgment .creditor wants relief in equity as 
to a chattel, he must show that he has taken 
out execution at law, and pursued it to every 
available extent, before he can resort to a 
court of equity for relief. This is necessary 
in order to show a lien upon the chattel. If 
the aid is sought as to real estate, it is enough 
to show a judgment, creating a lien upon the 
land. And this the bill does show. 4 Johns. 
Ch. 676. The objection, therefore, that there 
is a want of equity apparent on the face of the 
bill, cannot be sustained. As against Butler 
then, there can be no reason why the relief 
prayed should not be granted. If the mort- 
gage was given without consideration, and 
merely as he alleges, to enable him to raise 
money to pay off the judgment; he and the- 
United States were the only parties who had 
any interest in it, and there is no principle 
on which it can be upheld as a valid out- 
standing encumbrance. 

2. The next inquiry is, how stands the case 
as it relates to Sturges? He sets out many 
matters as between him and Butler, not ealled 
for by the bill, and which can avail nothing, 
either against the United States, or against 
Butler. His rights in the present case, must 
be determined from his admissions, which are 
responsive to the bill. He admits the execu- 
tion of the bond, and the recovery of the judg- 
ments as alleged in the bill, and also the exe- 
cution of the mortgage; but denies it was 
given solely for the purpose of indemnifying 
him against the* bond as one of the sureties 
of Minturn and Champlin, but was given as 
much to secure him for monies owing him by 
Butler, and against all other liabilities in- 
curred by him on Butler's account, as against 
the Minturn and Champlin bond. He denies 
the allegations in the bill, that he had paid no 
money on account of the bond, or that none 
had been realized out of his property; but 
alleges, that his property had been sold at a 
sacrifice under the judgment against him, and 
great damage thereby sustained by him. 
The admissions then of Sturges, show that 
the mortgage was not given to secure the- 
payment of twenty-seven thousand dollars as 
it purports upon its face, but that it was 
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given as collateral security, and to indemnify 
Sturges against responsibilities lie was under 
for Butler, including the Minturn and Champ- 
lin debt. Had the admission of Sturges been 
that the mortgage was given solely for the 
purpose of indemnifying him against this 
debt, there can be no doubt but that it would 
have been within the proper province of a 
court of chancery, either to remove the en- 
cumbrance, or apply it towards payment of 
the debt for which it was intended as collater- 
al security. The principle which governs such 
cases is, that the collateral securities are 
trusts created for the better protection of the 
debt, and that it is the duty of the court to 
see that they fulfil the purpose for which 
they were intended. 1 Eq. Cas. Abr. 93; 1 
Johns. Cas. 203; 2 Johns. Ch. 296. But the 
admission of Sturges in the present case, 
shows that this mortgage was given as secu- 
rity for whatever debt there was due from 
Butler to him, and as an indemnity against 
the Minturn and Champlin debt, and ail 
other responsibilities he had come under for 
Butler. If the United States ask for a de- 
cree upon this admission, without any other 
proof, it must all be taken together, so far 
as it is responsive to the bill; and it would 
be inequitable to take from Sturges this in- 
demnity, without inquiry into the state of 
these accounts, and the responsibilities he 
is under for Butler; and the only course, 
therefore, that can be adopted, as between 
the United States and Sturges, is to refer the 
subject to a master, to make the proper in- 
quiries. If it was a mortgage for the pay- 
ment of money absolutely, all that the United 
States could claim, would be to redeem the 
mortgage. And in the present case, all the 
legal purposes for which the mortgage was 
given must be fulfilled, before it can be re- 
moved out of the way of the judgment of the 
United States. 

3. The nest inquiry is, as to the rights 
of Burroughs, who is an assignee of the 
mortgage, without notice of the special pur- 
poses for which it was given. He took the 
assignment in payment and satisfaction of 
a debt of fifteen thousand dollars, due from 
Sturges to him; and the question is, whether 
he stands in any better situation, or has 
acquired any greater rights under the mort- 
gage than Sturges himself possessed. The 
mortgage is only a pledge or security for 
the payment of a sum of money; it does 
not purport upon its face to be an absolute 
and unconditional conveyance of the land. 
It is subject to redemption by the mortgag- 
or; and those claiming under him acquire 
all his rights in that respect; and the as- 
signee of the mortgage stands in the place 
of the mortgagee, and can claim no greater 
rights under the mortgage than he could. 
It is a general and well settled principle, 
that the assignee of a chose in action takes 
it subject to the same equity it was subject 
to in the hands of the assignor. This was 
the doctrine laid down in the case of Tur- 

27FED.CAS.-8t; 



ton v. Benson, 1 P. Wms. 496, and in nu- 
merous other cases in the English courts. 1 
Vern. 691, 764; 1 Ves. Sr. 123; 4 Ves. 121. 
The same principle was fully adopted and 
sanctioned by the court of appeals in the 
state of Virginia, in the case of Norton v. 
Rose, 2 "Wash. (Va.) 233, and by the court 
of chancery in this slate in the case of 
Murray v. Lylburn, 2 Johns. Ch. 443. The 
qualification of the rule as laid down by 
the chancellor in the latter case, does not 
affect the question now before the court. 
The rule he says is generally understood to 
mean the equity residing in the original 
obligor and debtor, and not an equity resid- 
ing in some third person against the as- 
signor. All the United States claim here, 
is the equity residing in Butler, the original 
debtor and mortgagor. They ask only to 
be placed in his shoes, and to redeem the 
mortgage, or have it stand only as an en- 
cumbrance to the same extent that it would 
have stood against him. It is a rule of 
equity, that a judgment creditor at law is 
entitled to redeem an encumbrance upon 
real estate, and thereby secure his legal pri- 
ority. 4 Johns. Ch. 692. 

Although Burroughs is an assignee with- 
out notice of the equity now claimed, he is 
chargeable with negligence in not seeking 
for information. By proper inquiries from 
Sturges, he could have ascertained the na- 
ture and extent of his interest in the mort- 
gage. An assignee cannot found an equity 
on his own negligence. If he might have 
had notice, and ought to have sought it, 
he stands in no better situation than if he 
had actually obtained it. And there are 
circumstances in this case that ought to 
have excited his diligence, and put him on 
inquiry. The mortgage is dated the 12th of 
August, 1816, and the twenty-seven thous- 
and dollars which it purports to secure, is 
made payable on the 12th of February there- 
after; and the mortgage was not assigned 
to Burroughs until October, 1821. The cause 
of the delay, and whether any, and what 
payments had been made, were very natural 
inquiries for him to have made, and it is 
hardly presumable, that he did not make 
them; and if he did, it is most likely he was 
fully informed as to the situation of the 
mortgage; and if he did not, it was a negli- 
gence which is entitled to no favourable 
consideration in a court of equity. Had the 
mortgage been really given to secure the 
payment of twenty-seven thousand dollars 
as it purports, and the whole, or any part 
of it had been paid before the assignment; 
it could not be pretended that the assignee, 
although ignorant thereof, could again enforce 
payment; and still such a claim would be sus- 
tained with the same equity as is set up 
in the present case. Burroughs in his an- 
swer does not deny the allegations in the 
bill, as to the purposes for which the mort- 
gage was given; he only alleges his ignor- 
ance thereof. It requires, therefore, but one 
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witness in support of these allegations; and 
as Butler is the only witness who has been 
examined for that purpose, it becomes nec- 
essary to decide upon his competency. He 
is not objected to because a party in the 
cause: one defendant may be examined in 
equity for the plaintiff, or for his co-defend- 
ants if he has no interest in the event (1 
Phil. Ev. 6; 2 Johns. Ch. 530; 3 Atk. 401); 
though ordinarily this cannot be done at 
law. In whatever point of light Butler is 
considered as standing, he does not appear 
to me to have such an interest as to ex- 
elude his testimony. If the mortgage is to 
be considered as given without consideration, 
and for the purposes alleged by Butler, he is 
interested to uphold it; as he would thereby 
protect his own property against the judg- 
ment of the United States; and in this view 
of the ease, his interest is against the party 
calling him. If the mortgage is considered 
as a real security for the twenty-seven thou- 
sand dollars, Butler stands indifferent be- 
tween the parties. His property is at all 
events swept away, either by the judgment 
of the mortgage; and it is immaterial to 
him under which it is taken; and so far as 
respects his liability to costs, his interest 
is against the complainants, and to defeat 
the suit. Burroughs must, therefore, under 
the allegations in the bill supported by the 
testimony of Butler, be considered as stand- 
ing in the place of Sturges; and the extent 
of his interest as assignee of the mortgage, 
must depend on the result of the reference 
to a master, in relation to the matters be- 
tween Butler and Sturges. 

4. The only remaining question is, as to 
the effect of the discharge of Minturn and 
Champlin from imprisonment by the sec- 
retary of the treasury, under the act of con- 
gress of the 6th of June, 1798. This act, 
although it authorizes the discharge of the 
party from imprisonment, expressly pro- 
vides, that the judgment shall remain good 
and sufficient in law, and may be satisfied 
out of any estate, which may then or at any 
time afterwards belong to the debtor. The 
effect and operation of such a discharge 
upon the liability of the co-obligors in the 
bond, has received the direct decision of Mr. 
Justice Story, in the case of Hunt v. U. S. 
[Case No. 6,900]. The leading cases in the 
books on this subject are referred to, and 
it is fully and explicitly admitted, that the 
operation of the discharge at common law, 
would be to exonerate the co-obligors: But 
under the special provisions of the statute, 
such is held not to be the effect. It is there 
said that the sole ground upon which a co- 
obligor is discharged is, that the debt or 
judgment has been once satisfied; but that 
when the law has declared that a particular 
act shall not be deemed a satisfaction of 
the debt or judgment, it would seem to fol- 
low, that it could not be pleaded as a dis- 
charge of any party to such debt or judg- 
ment. I do not mean to enter into an ex- 



amination of this point as an open question; 
nor would I be understood as intimating 
any doubt as to the correctness of the de- 
cision. But finding the point directly adju- 
dicated in one of the courts of the United 
States of co-ordinate jurisdiction with this, 
I shall adopt it as governing the present 
case. It is of the highest importance that 
there should be a uniformity of decision in 
the construction of statutes: and I the more 
readily adopt the construction as laid down 
in the case of Hunt v. U. S.; because al- 
though in that case the question could not 
have been carried to the supreme court of 
the United States; yet in the present case, 
should there be any dissatisfaction with the 
decision, it may be reviewed by the su- 
preme court, and a construction settled 
which will be obligatory upon all the other 
courts of the United States. 

Upon the whole, therefore, the cause must 
be referred to a master, to take and state 
an account between Butler and Sturges; 
showing the balance, if any, due to Sturges, 
and also to inquire into and state the re- 
sponsibilities he is under for Butler; and 
the testimony taken upon the reference must 
be certified to this court, to be used on the 
final hearing of this cause: and all matters 
of equity and further directions, are re- 
served until such hearing and the coming 
in of the report of the master. 



UNITED STATES v. SULLIYAN. See Case 
No. 15,975. 



Case M"o. 16,415. 

UNITED STATES v. SULZBERGER et al. 

[7 Int. Rev. Rec. 201.] 

District Court, S. D. New York. 1868. 

Internal, Revenue Law — Removal of Whisky 

WITHOUT PaYISG TAX — CONSPIRACY. 

In the ease of the United States against 
Ferdinand Sulzberger, George Strauss, 
Charles Hartman, Jacob Fleischauer and 
Jacob Hess, for conspiring to remove whisky 
without paying tax, tried before Judge 
Blatehford in the United States district court, 
Mr. Phelps, for the government, argued from 
the evidence that there was abundant proof 
of the conspiracy charged. He cited the re- 
quirements of the law as t& the notice to be 
given by distillers to the collector, the regula- 
tions as to the cistern-rooms of distilleries, 
&c. He then spoke of the peculiar situation 
and arrangement of the premises in question, 
as being strong prima facie evidence of in- 
tended fraud, and said the evidence of spirits 
having been removed on the night in ques- 
tion was irresistible, as the testimony show- 
ed that the still had been running from 6 
o'clock on the morning of the day in question 
till near midnight, about 17 hours. The ca- 
pacity of the still was 1,000 gallons in 24 
hours, giving about 700 gallons in the time 
stated, while only 267 gallons were found in 
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the cisterns, leaving 433 gallons unaccounted 
for, except on the hypothesis of their removal 
to the rectifying establishment. 

THE COURT, in charging the jury, cited 
the sections of the law applicable to the case, 
and said that to prove a conspiracy, such as 
charged, it was simply necessary for the jury 
to he satisfied that the defendants were act- 
ing in concert, or with a mutual understand- 
ing, for the purpose of preventing the spirits 
from being inspected and branded according 
to law, or for effecting their removal, without 
being inspected and branded according to 
law, to a place other than a bonded ware- 
house. 

After the jury had retired, Assistant Dis- 
trict Attorney Bell moved that the defend- 
ants be remanded to the custody of the mar- 
shal to await the result of the verdict 

This motion was opposed by Mr. Fullerton, 
counsel for the defendants, who argued that 
the defendants were out on bail, and were 
entitled to their liberty until the case was 
finally disposed of. 

Mr. Bell held that the condition of the bail 
bond was fulfilled, and that whether that 
was so or not it was the universal practice in 
this district for the court to remand the de- 
fendants to the custody of the marshal after 
the case had gone to the jury. 

THE COURT refused to grant the motion, 
and thereupon the defendants took their de- 
parture. 

The jury returned a verdict of guilty 
against all the defendants but Jacob Hess, 
who was acquitted. 

On Thursday Hartman and Fleischauer ap- 
peared in court, the latter having disappeared 
with the other defendants, except Hartman, 
since the verdict was rendered. Sulzberger 
and Strauss were called and their bail for- 
feited for non-appearance. Hartman and 
Fleischauer were then arraigned for judg- 
ment. Counsel for defendants presented to 
the court testimonials of Fleisehauer's good 
character and also depositions of Jacob Hess 
and Fleischauer to the effect that the latter 
had no connection with, intention or knowl- 
edge of the removal, if any had been made, of 
spirits from the distillery. 

THE COURT in passing sentence said sub- 
stantially that the penalty incurred by the 
defendant was a fine of not less than $1,000 
and not exceeding $10,000 and two years' im- 
prisonment, at the discretion of the court 
It was the duty of the court and all those en- 
gaged in the administration of the law to 
carry out its provisions, "and by that means 
to suppress the demoralization that existed, 
and create a healthy public opinion in its 
stead. In the case of Fleischauer the Con- 
viction should stand against him, but the 
sentence should be suspended and remain in 
force to be hereafter, if found necessary, en- 
forced at any time, should the defendant 
transgress the law. The case of Charles 
Hartman was different The sentence of the 
court in his case should be a fine of 35,000 



and ten days* imprisonment, and to be fur- 
ther detained in custody until the fine shall 
be paid. Hartman was then removed to 
prison and Fleischauer released. 



Case Mo. 16,416. 

UNITED STATES v. SUMMERS. 
[4 Craneh, C. C. 334.] i 

Circuit Court, District of Columbia. Oct 

Term, 1833. 

Criminal Law— Peremptory Challenges. 

Peremptory challenge allowed, upon an indict- 
ment for stealing a slave, in Alexandria, D. C. 

Indictment for stealing a slave, the prop- 
erty of Mrs. Jenkins, under the Virginia stat- 
utes of December 17, 1792, p. 190, § 29, and 
January 25, 1799, p. 387, making it a felony 
punishable by death without benefit of clergy; 
and the penitentiary act of congress, § 14, 
changing the punishment from death to peni- 
tentiary confinement and labor (4 Stat. 448} . 

A question was made whether he had a 
right to peremptory challenge, under the 
Virginia law of the 13th of November, 1792, 
p. 103, § 8. 

• THE COURT (THRUSTON, Circuit Judge, 
contra) allowed the peremptory challenge. 

Verdict, not guilty. 

But see U. S. v. Hall, at May term, 1843 
[unreported]. 



UNITED STATES v. SUMMERS. See Case 
No. 14,820. ' 

UNITED STATES v. The SUN. See Case No. 
13,612. 



Case No. 16,417. 

UNITED STATES v. SUNBERG. 

[Cited in U. S. v. Curtis, 16 Fed. 189. No- 
where reported; opinion not now accessible.] 



Case No. 16,418. 

UNITED STATES v. SUNDRY BOXES OF 
HAVANA SUGAR. 

[2 Bond, 342.] 2 

District Court, S. D. Ohio. Feb. Term, 1870.3 

Customs Ddties — Undervaluation — Rights of 
Innocent Purchasers. 

1. Where property subject to duty is import- 
ed into the United States at a fraudulent under- 
valuation, a bona fide purchaser before the gov- 
ernment has instituted any proceedings, or made 
its election to proceed in rem for a forfeiture, 
or to sue for the value of the property, obtains 
a good title, unaffected by the fraud in the en- 
try. 

2. The government, in such case, has no Hen 
on the property in the possession of such pur- 
chaser, for the deficiency in the duty paid. 

i [Reported by Hon. William Craneh, Chief 
Judge.] 

2 [Reported by Lewis H. Bond, Esq., and 
here reprinted by permission.] 

3 [Aflirmed by the circuit court; case' unre- 
ported.] ■ . 7 > . , 



U. S. v. SUNDRY (Case No. 16,418) 

3. If such a lien existed in this ease, a forfei- 
ture could not he claimed, as that ground is not 
set up in the information. 

At law. 

Warner M. Bateinan, Dist. Atty., and Hen- 
ry Hooper, for the United States. 
Collins & Herron, for claimants. 

OPINION OF THE COURT. The proceed- 
ing in this case is an information in the name 
of the United States, in which the forfeiture 
of 123 boxes of sugar is claimed for having 
been imported in violation of law. The sugar 
was imported by the house of Perkins & Co., 
of New Orleans, and entered by them at the 
collector's office at that city. A large quan- 
tity, numbering some 300 boxes, was con- 
signed to the house of Adolph Wood & Co., 
of Cincinnati, and was sold in different quan- 
tities, some at public auction, and some by 
private sales. In June last, upon informa- 
tion received by the surveyor of customs at 
this port, of fraud in the entry of the sugar 
at New Orleans, several lots were seized 
by his order in the possession of different 
purchasers, and libeled in this court. James 
H. Laws & Co. have intervened for seventy 
boxes of this sugar, and claim the property. 
They deny all knowledge of the fraud char- 
ged in the entrj of the sugar, and claim title 
as innocent purchasers. 

The only ground on which it is claimed 
that sugar is forfeited to the United States is 
the alleged entry of the sugar at a fraudulent 
undervaluation. The question of fraud is 
not now before the court, but it is conceded 
that the sugar was invoiced and entered as 
being of a grade or quality subject by law 
to a duty of three cents per pound, whereas 
the legal duty was five cents. , 

The questions now presented are: (1) Is 
the sugar subject to forfeiture in the hands 
of the claimants, the purchasers in this city? 
(2) If not forfeitable, has the government a 
lien on the sugar for the alleged deficiency 
of two cents on the pound, in the duty paid? 
As to the first question, the evidence on 
the hearing proved conclusively that the 
various lots of sugar were sold openly in this 
market at their full value, without any 
knowledge by the house of Wood & Co., the 
consignees or the purchasers, or any reason 
for the suspicion that there was any irregu- 
larity or fraud in the importation and entry. 
The evidence on this point is not contro- 
verted by the attorney of the United States, 
and does not admit of a doubt. These claim- 
ants, therefore, insist that as innocent pur- 
chasers their title to the sugar is valid, and 
must be protected, and the, case of Caldwell 
v. U. S., 8 How. [49 U. S.] 366, is cited as 
decisive of this question. In that ease the 
supreme court held that under section 66 of 
the customs act of 1799 [1 Stat. 677], which 
gives to the United States, in cases of entries 
at a fraudulent undervaluation, the right to 
proceed in rem for the forfeiture of the prop- 
erty, or for the value thereof, a bona fide 
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purchaser, before the United States had made 
its election as to the mode of proceeding, 
was invested with a good title, unaffected by 
any fraud in the entry of the property. The 
first section of the act of March 3, 1863 [12 
Stat. 737], under which these informations 
are filed, though more specific and compre- 
hensive in providing against frauds by un- 
dervaluations, is the same as section 66 of 
the act of 1799 in recognizing the alternative 
j right of the government to proceed for a 
] forfeiture or a recovery of the value of the 
property. The case cited is, therefore, di- 
rectly in point on the question stated, and a 
decisive authority in favor of the rights of 
these claimants. 

As to the other question, namely, whether 
the government has a lien on the sugar for 
the alleged deficiency of two cents a pound 
in the duty paid, the court entertains no 
doubt. It is clear that if there existed such 
a lien, it could not be enforced in these pro- 
ceedings, for the obvious reason that no such 
claim is asserted in the informations, and no 
judgment or decree could be entered on such 
a basis. The only ground of forfeiture set 
forth is the alleged fraudulent undervalua- 
tion of the sugar; and this is the only ground 
on which the court could base its judgment 
of forfeiture. But, apart from this consid- 
eration, I am clear the United States has no 
lien on the sugar in the hands of bona fide 
purchasers for the deficiency in the duty 
paid. 

It is claimed by the district attorney that 
the government has a lien for duties on all 
property or articles imported, in the entry of 
which a fraud has been committed, from the 
time of the commission of the fraud, and that 
such lien inheres in the property, and follows 
it, into whosesoever hands it may pass, and 
wherever it may be found. That the gen- 
eral principle is recognized and enforced as 
applicable to violations of the customs and 
revenue laws, may be conceded. But its ap- 
plication to the case before the court is not 
admitted. If it is law, as decided by the su- 
preme court, that a bona fide purchaser, be- 
fore the government has made its election as 
to the course it will pursue, acquires a valid 
title, it is not easy to perceive how that title 
ean be impaired or affected by any supposed 
lien of the government on the property. It 
would seem, therefore, that the general doc- 
trine of a continuing lien on property subject 
to forfeiture for fraud on the customs and 
revenue laws, does not apply to the statute 
referred to, denouncing and punishing the 
entry of property at an undervaluation. The 
construction given to that statute by the su- 
preme court seems to imply a modification of 
the law on that particular case, in relation 
to the general doctrine of the government's 
lien for taxes or duties. The court more 
readily adopts this conclusion, for the reason 
that the enforcement of the lien asserted in 
this case would operate most inequitably up- 
on the purchasers of the sugar in question. 
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As before stated, if there was a fraud in the 
entry, they are not implicated in it. They 
have purchased the sugar in open market, 
and paid its full market value. The claim 
now made of two cents a pound, the alleged 
deficiency in the duty paid, would be equal 
to seventeen per cent, on the value of the 
sugar, and would be a loss to them to that 
extent. Now, as this sugar passed through 
the custom-house at New Orleans, after being 
subject to the scrutiny of the government 
officers, and was put into the market with 
their voucher that the law had been complied 
with in its entry, it would be a grievous hard- 
ship that innocent purchasers should be the 
sufferers. And there would seem to be no 
necessity, so far as the protection of the in- 
terests of the government is concerned, for 
the enforcement of the rigid doctrine insisted 
on by the district attorney. The United 
Stales has a plain remedy by suit against the 
importers for the deficiency, if any, in the 
amount of duty paid. If by reason of the in- 
solvency of the importers, or any other cause, 
this remedy is not available, the loss to the 
government is but a just penaltyfor thenegli- 
gence, incapacity, or corruption of its custom- 
house officials. The seventy boxes of sugar 
seized will be released to the claimants. 

This case was appealed by the United States 
to the circuit court, where the decree of the 
court below was affirmed. 

[See Case No. 15,098.] 



Case No. 16,419. 

UNITED STATES v. SUNOL et al. 

[1 Cal. Law J. 252.] 

District Court, N. D. California. ' 1863. 

Mesjcas Land Gbants. 

[Modification of the official survey directed, on 
a review of the evidence.] 

Official survey of the rancho known as "El 
Valle de San JosS," in Alameda county. 
Rejected February 21, 1863. 

HOFFMAN, District Judge. The contest 
between the claimants in this case and the 
owners of the Santa Rita Rancho having 
been settled by mutual agreement, the only 
remaining inquiry is whether the official 
survey is within the exterior limits of the 
Rancho El Valle de San JosS. It is objected, 
on the part of the United States, that a rec- 
tangular piece, of land, on the northeast, is 
improperly included, as is also a considera- 
ble tract on the southwest. 

The first objection is evidently untenable. 
On any" construction of the grant and diseiio, 
the Valle of San Jos6, granted to the claim- 
ants, extended as far north as the base of the 
hills called "Lomeria," on the diseno. The 
northern line, it would seem, from the indica- 
tions of the disefios, both of the El Valle 



and of the Santa Rita Ranchos,as well as from 
the terms of the respective grants, to have 
been intended to be drawn from the Parage, 
or Canada de la Tassajera, eastwardly, to the 
edge of the lomitas of the Positas, which form 
the western boundary of the "Las Positas 
Rancho." But a small portion of this tract 
is included in the official survey; the line be- 
tween the Santa Rita and the El Valle Ran- 
chos having been settled, as before stated, 
by agreement. The grant for El Valle con- 
tains no limitations of quantity. It was con- 
firmed by the board and by this court by 
metes and bounds, and that decree has be- 
come final. As, then, the tract on the north- 
east is clearly within the limits of the grant, 
there can be no reason for excluding it from 
the survey. 

With respect to the land included on the 
southwest there is more difficulty. The boun- 
daries mentioned in the decree of confirmation 
are as follows: "On the southeast by the 
Corralitos, on the east by the edges of the 
Lomitas de las Positas, adjoining the water; 
on the northwest and north by the Place of 
the Arroyo, or Canada de la Tassajera." The 
diseiio represents an arroyo issuing from a 
tular swamp, or lagoon, and flowing in a 
southeasterly direction, not far from the base 
of a range of hills, on the west, marked 
"Loma Alta." From the range of hills, on the 
eastern side of the diseiio, three streams are 
represented as flowing across the plain from 
east to west, and nearly at right angles to the 
general course of the creek issuing from the 
Tular, or the Arroyo de la Laguna. The first, 
or most northerly of these, is marked "Ar- 
royo Mocho." It still retains its name, and its 
identity is not disputed. The second stream, 
inscribed "Arroyo de las Taumanises," is rep- 
resented as flowing nearly parallel to the 
Mocho, and emptying into the Arroyo de la 
Laguna. Immediately south of it, and ex- 
lending across the plain from east to west, 
a range of hills is delineated, which serve to 
divide the valley of the Taumanises from that 
of the Arroyo del Alameda, another creek 
flowing in a similar direction to the south of 
the hills. It would seem clear, from the 
topographical map of Lewis, that the Ar- 
royo de las Taumanises of the diseno must 
be the stream now known and laid down by 
him as the "Arroyo Valle." The third stream, 
inscribed "Arroyo del Alameda," is likewise 
represented on the diseno as flowing from the 
extreme eastern limits of the map, across 
its entire breadth from east to west, and fall- 
ing into the Arroyo de la Laguna. It ap- 
pears to be assumed, both by the claimants 
and the United States, that the stream in- 
tended to be delineated is the Arroyo de las 
Calaveras, and not the Arroyo de San An- 
tonio. Mr. Dyer, the witness for the United 
States, identifies it with the former; but Mr. 
Lewis, a witness for the claimants, and who 
prepared the map exhibited by them, express- 
es his belief that the Arroyo del Alameda, of 
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the diseno, is the Arroyo de San Antonio. 
Of the correctness of this opinion there cannot, 
I think, be much doubt. 

The Arroyo de las Calaveras flows from the 
southeast, and falls into the Arroyo de la 
Laguna, at a point not far from the confluence 
of that stream with Arroyo de San Antonio. 
At this point the latter makes an abrupt turn, 
nearly at right angles to its previous course, 
and, breaking through the hills, flows in a 
direction nearly due west. But the courses 
of the Arroyo de la Laguna above this point 
of junction, and that of the Calaveras, though 
the streams flow, the one from the north and 
the other from the south, form a nearly 
straight line along the western side of the 
plain. But the Arroyo del Alameda of the 
diseno is represented, as before stated, as 
issuing from the mountains on the east, and 
flowing from east to west across the whole 
breadth of the tract on its southern side. 
If the Arroyo del Alameda be not the San 
Antonio, then that stream is wholly omitted, 
notwithstanding that the much smaller 
streams of the Mocho and the Arroyo Valle 
are carefully delineated. The course, too, of 
the Alameda, with reference to the range of 
hills represented as lying between it and the 
Valle, and immediately south of the latter 
stream, entirely corresponds with that of the 
San Antonio, as laid down on Lewis' map; 
while the Calaveras wholly fails to satisfy 
these indications. 

For these reasons I think that Mr. Lewis is 
right in identifying the San Antonio with 
the Arroyo del Alameda of the diseno. The, 
point is not important, except in showing 
that the name of "Corralitos," was intended to 
apply, not merely to the range of hills on the 
southern portion of the western line, but, 
as indicated by the diseSo, to the range lying 
south of the San Antonio, and running from 
west to east, so as to form the southern limit 
of the plain. The name may, however, have 
been also applied to the same hills where, 
turning to the northwest, they form the 
southwestern limit of the grant. That the 
hills on the south of the San Antonio, and not 
merely those west of the Calaberas, were in- 
tended to be designated on the diseno under 
the name of "Corralitos," is also to be inferred 
from the language of the grant, which de- 
scribes the tract as bounded by the Corralitos 
on the southeast. The same description is 
given in the decree of confirmation. 

Adopting, then, this construction of the 
disefio, the intention of the grant is clear. It 
was to grant all the plain, or Valle of San 
JosS, up to the hills which bound it on the 
south, the southwest and the west. This 
would, necessarily, include the valley of the 
Calaveras. For, though the junction of the 
Arroyo de la Laguna and the Alameda (and, 
in this connection it is immaterial whether 
the Alameda be the San Antonio or the Cala- 
veras) is laid down on the extreme south- 



western edge of the diseno, yet its other indi- 
cations, and the fact that the Corralitos hills 
are represented as extending to the point of 
junction, and nearly connecting with the 
range on the west, show that it was intended 
to include all the land bounded by those two 
ranges. But, in running the lines on the 
southwest, it has not, apparently, been at- 
tempted to follow the line of the Corralitos 
hills, expressly mentioned as a boundary, 
both in the grant and the decree. It has 
been stated that the Arroyo de la Laguna, 
after receiving its affluents, the San Antonio 
from the east and the Calaveras from the 
south, turns abruptly at right angles, and 
flows through the hills in a direction nearly 
due west No part of its course in this direc- 
tion, or beyond the point of junction, is rep- 
resented on the diseno; and yet there is in- 
cluded in the survey at least two miles of that 
stream to the west of the point of junction. 
The western line of the survey, which, in 
descending the valley of the Arroyo de la La- 
guna, appears, in accordance with the diseno 
to follow substantially the line of hills which 
form the western boundary, of the valley, on 
reaching the point where the arroyo bends 
to the west, also makes an abrupt deflection 
in the same direction, and running due west 
more than two miles turns to the southeast, 
running along the crest; or even as stated 
by Dyer, on the western slope of what the 
map of Lewis denominates the "Corralitos 
Hills." 

I can see no reason why a line near the base 
of the hills should not be adopted on the 
southern, as it is on the northern, portion of 
the line. The indications of the diseno— the 
natural limits of the tract, now and at the 
date of the grant known as "El Valle de San 
Jose"— and the terms of the grant and de- 
cree, which call for the Corralitos as a bound- 
ary, show conclusively that those hills were 
not intended to be included. It has already 
been stated that the hills inscribed with that 
name on the diseSo, and mentioned in the 
grant, are probably the range on the south 
of the San Antonio, rather than those west of 
the Calaveras on the southwest, though, per- 
haps, the term may have been applied to 
both. But, on either supposition, the diseno 
shows that the tract was bounded on the 
south, the southwest and the west by ranges 
of hills and that boundary should be fol- 
lowed. 

I therefore think that the official survey 
should be modified in this respect and that the 
line of hills marked "Corralitos" on Lewis' 
map should be taken as a boundary. By this 
is meant not that their base should be mean- 
dered, or that the low foot or projecting 
spurs should be excluded, but that the line 
should be substantially followed, as appears 
to have been done in the survey of the north- 
ern portion of the western line. 

[See Case No. 16,420.] 
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Case No. 16,420. 

UNITED STATES v. SUNOL et aL 

[Hoff. Land Cas. 74.] * 

District Court, N. D. California. Dec Term, 
1855. 

Mexican Land G-rasts. 

No objection made by the district attorney to 
the confirmation of this claim. 

[Claim of Antonio Suiiol and others for 
the Rancho El Valle de San Jos§, supposed 
to contain eleven leagues, in Alameda coun- 
ty; confirmed by the board, and appealed 
by the United States.] 

S. W. Inge, U. S. Arty. 

Crockett & Crittenden, for appellees. 

HOFFMAN, District Judge. The validity 
of this claim was proved by the production 
of the original grant and of the expediente 
from the archives. The expediente also 
shows that the grant was registered in the 
secretary's office, and also, by order of the 
governor, in the office of the prefecture 
of the First district Both the expediente 
and the grant produced by the claimant 
contain the certificate of registry, and of 
the approval of the grant by the depart- 
mental assembly. The evidence shows a 
substantial compliance with the conditions, 
and the boundaries and extent of the grant- 
ed land are clearly indicated by the descrip- 
tion in the grant and the delineations on 
the map. No objection to the confirmation 
of this claim having been made by the dis- 
trict attorney, we do not deem it necessary 
to recapitulate at length the preliminary 
proceedings before the governor, nor to re- 
fer particularly to the evidence by which its 
validity has been' established. 

A decree affirming the decision of the 
board must therefore be entered. 

[See Case No. 16,419.] 



Case Wo. 16,431. 

UNITED STATES v. SUNOL et at 

[Hoff. Land Cas. 110.] 1 

District Court, N. D. California. Dec Term, 
1855. 

Mexican .Land Guants. 

[Indians had a right to receive grants of land 
under the Mexican laws.] 

Glaim [by Antonio Sufiol] for a half-league 
of land in Santa Clara county; confirmed by 
the board, and appealed by the United States. 

S. W. Inge, U. S. Atty. 

Halleck, Peachy & Billings, for appellees. 

i [Reported by Numa Hubert, Esq., and 
here reprinted by permission.] 



HOFFMAN, District Judge. The claim in 
this ease was unanimously confirmed by the 
late board of commissioners. It has been sub- 
mitted to this court on the proofs taken be- 
fore the board, and without argument on the 
part of the appellants, or the statement of 
any objection to its validity. On reference 
to the opinion of the board, we find but two 
questions discussed, and which, it is presum- 
ed, were the only points made on the part of 
the United States. The first relates to the 
location of the grant. The board, after an 
elaborate and thorough examination of the tes- 
timony, arrived at the conclusion that the 
calls in the grant and the delineation of the 
tract on the diseno are abundantly sufficient 
to enable a surveyor to locate the grant. On 
examining the transcript, this opinion of the 
board seems fully sustained by the proofs, and 
the doubts or difiiculties felt by some of the 
witnesses as to the proper location of the land 
seems to have originated in a misconception 
of the true meaning of some of the calls in 
the grant. The grantee is shown to have oc- 
cupied his land from a period anterior to 
his grant; to have lived there with his wife 
and children, and to have made considerable 
improvements. To the discussion of the sec- 
ond and more important question, whether 
Roberts, the original grantee, being an Indian, 
had a right to receive grants of land under 
the Mexican laws, and to convey the land so 
granted, the board devote a large portion of 
their opinion. But that question has been set- 
tled in the supreme court in accordance with 
the views expressed by the board, and is no 
longer open for argument in this court The 
genuineness of the original documents is not 
questioned, and the title of the present claim- 
ant appears to have been regularly derived 
from the original grantee and his heirs, and to 
have been accompanied by possession. 

A decree affirming the decision of the board 
must therefore be entered. 



Case No. 16,422. 

UNITED STATES v. The SUNSWICK. 
[See Case No. 13,024.] 



Case No. 16,423. 

UNITED STATES v. SURRATT. 

[The trial of Mrs. Mary E. Surratt and others 
for the murder of Abraham Lincoln, president 
of the United States, was by military commis- 
sion sitting in Washington, D. C, in May, 1865. 
The trial of John H. Surratt was by the crim- 
inal court of the District of Columbia, in June, 
1867.] 

[As decisions by the military courts and the 
courts of the District of Columbia after their 
reorganization under the act of March 3, 1863 
(12 Stat. 764). are not included in this series, 
the reader is referred to the pamphlet reports 
of these trials, which can be found at many of 
the larger libraries. The trial of Mrs. Mary E. 
Surratt and others is sometimes denominated 
the "Conspiracy Trials."] 



U. S. v. SUITER (Case No. 16,424) 
Case 3STo. 16,424. 

UNITED STATES v. SUTTER. 

[Hoff. Dec 27-] 

District Court, N. D. California. June 10, 
1861.1 

California Land Grants — Location of Quantity 

in Large Tract— Conveyances — 

Estoppel— Surveys. 

£1. When a certain quantity has been grant- 
ed within limits which embrace a much larger 
tract, the quantity granted is to be located with- 
in the exterior limits, at the election of the 
s ^ n T t T ee « following U. S. v. Fossatt, 21 How. 
(62 U. S.) 445.] 

[2. As a general rule the conveyance by the 
grantee to third persons of portions of the lands 
within the exterior limits may justly be con- 
sidered as an election of the location, and as 
estopping him to make any subsequent election 
inconsistent with it. Yet the building of a 
house and other permanent improvements by 
the grantee himself would seem to afford as de- 
cisive evidence of an election as the conveyance 
to some other person, and that a subsequent 
purchaser of the house and improvements might 
justly claim that the election was made and the 
location fixed, so as not to be affected by con- 
veyances made after the making of the im- 
provements.] 

[3. Therefore the court will treat the building 
of a house, and surrounding buildings, as lo- 
cating the grant upon the site thereof to such 
an extent as, while it satisfies the latter prin- 
ciple, will at the same time protect the right of 
early grantees, by treating their grants as suc- 
cessive locations of portions of the tract accord- 
ing to their dates.] 

HOFFMAN, District Judge. This cause 
comes up on objections to survey filed on the 
part of the United States and of various pur- 
chasers under [John A.] Sutter, who have in- 
tervened in the proceeding, under the act of 
1S60. The boundaries of the land confirmed 
to the claimant are described in the decree of 
the board as follows: "On the south by a 
line drawn due east from the Sacramento riv- 
er, so as to touch the most southerly point 
of a pond or laguna, situated near said river, 
and about five miles south of the American 
river, as represented on the map filed in the 
case, marked B. and B. P. L., exhibit to the 
deposition of Juan B. Alvarado, March 15, 
1855, which line is also marked on said map 
Lindero, labeled Norte 3S° 49' 32", on the 
north by a line drawn due east from the Sac- 
ramento river to the southern base of the 
mountains known as the Buttes, and repre- 
sented on the said map as Los Tres Picos, 
and from thence until it intersects the east- 
ern boundary of the tract as represented on 
said map and described in the grant and in 
the depositions of said Vioget; on the west 
by the said river Sacramento, and on the east 
by the margins of Feather river inclusive. 
For more particular description, reference to 
be had to the copies of the grants filed and 
proved in the case, marked A and C, to the 
map marked B., and to the depositions of 
John J. Vioget and Juan B. Alvarado, all of 
which are filed among the papers in the ease." 



i [Reversed in 2 Wall. (69 U. S.) 562.] 
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This decree was affirmed by the district 
court, but on appeal to the supreme court it 
was reversed, so far as it confirmed the claim 
for twenty-two leagues under the Sobrante 
grant, but affirmed with respect to the eleven 
league grant Eleven leagues have thus far 
been surveyed and located, and the survey 
has been returned into court under the pro- 
visions of the act of 1860, In the opinion of 
the supreme court it is stated that "the cause 
is remitted to the district court for further 
proceedings in respect to the location of the 
grant of Alvarado within the limits set forth 
in the grant and the accompanying map on 
file in the case." [21 How. (62 U. S.) 170.] 
It will be observed that the decree of the 
board and of this court, which was thus in 
part reversed and in part affirmed, did not 
attempt to make any discrimination between 
the right to eleven leagues acquired under the 
Alvarado grant and that to twenty-two 
leagues supposed to have been acquired under 
the Micheltorena or Sobrante grant It eon- 
firmed to the claimant all the land "within 
his raneho as laid down on the map which 
accompanied the grant for eleven leagues." 
But the claim under the Sobrante grant hav- 
ing been rejected by the supreme court, and 
the cause remitted that the eleven league 
grant might be located within the limits set 
forth in the grant and accompaning disefio, 
it is evident that the smaller quantity must 
now be located within the limits decided by 
the board and this court to be the boundaries 
of the original map; the only effect of the 
partial reversal of the decree by the supreme 
court being to reserve to the nation, i. e., to 
the United States, the excess beyond the elev- 
en leagues, instead of considering it as con- 
veyed to the claimant under the Sobrante 
grant If the limits of the tract out of which 
the eleven leagues are to be taken had not 
been so explicitly determined by the decree 
of the board, and adqpted by the supreme 
court, there might be much room to doubt 
whether the southern boundary line marked 
"Lindero latitud norte 38 deg. 49 min. 32 
sec," on the map B. P. L., was in fact in- 
tended by the governor to be the southern 
limit of the tract, out of which the eleven 
leagues just granted were to be taken. It 
has unfortunately happened that neither the 
original grant nor the map which accompan- 
ied the petition are before us. 

The grant has been burnt and the map lost. 
The contents of the former we learn from the 
borrador draft in the archives and from a 
copy of the original of record in the county 
clerk's office; but the precise indications of 
the map, according to which the governor 
granted, cannot now be ascertained with any 
certainty. The grant describes the northern 
boundary as Los Tres Picos, and the parallel 
of latitude 39 deg. 41 min. 45 sec; and the 
southern boundary as the parallel 3S deg. 49 
min. 32 sec In fixing these boundaries it 
might reasonably be inferred that the gov- 
ernor adopted some lines drawn on the map 
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before him, and supposed to be, and marked 
.as, the parallels of latitude mentioned in the 
grant. But on one of the maps presented as 
■copies of the one which accompanied the pe- 
tition are the two lines found marked as men- 
tioned in the grant The map "B. P. L." first 
appears as an exhibit to the deposition of 
Governor Alvarado. He states that it seems 
an exact copy of the diseiio, except that on 
the Feather river were marked localities 
which Sutter thought would be suitable for 
the settlement of families under him. "I 
named the degrees of latitude as Sutter had 
them marked on his diseno. I told him I did 
not know the latitude; but, as he insisted on 
having them so, I described them according- 
ly." The evidence is silent as to the origin 
of the map B. P. L., thus introduced to our 
notice. "We are not informed when, by whom, 
from what origin, or for what purpose it was 
made. But, if the testimony of Alvarado be 
accurate, it is not a copy of the map attach- 
ed to the petition, for the northern line of 
latitude is not 39 deg. 41 min. 45 sec, as men- 
tioned in the grant, and which Alvarado de- 
clares he adopted from the diseno, but 39 
deg. 32 min. 45 sec. The southern line mark- 
ed on the map corresponds with the call of 
the grant, but the map is in this respect in- 
consistent with itself as will presently be 
•shown. There was also produced by the 
claimant a map marked A. P. L. This map 
Vioget states to have been made by him for 
Captain Sutter in 1843, and to be a true copy 
■of the original, except that some dotted lines 
are omitted which were intended to mark 
swampy lands. As Vioget, at the time of 
Sutter's application for a grant, made two 
maps of the tract solicited, one of which was 
■sent with the petition, and was the diseno be- 
fore the governor when the concession was 
made, and the other was retained by Sutter, 
it is reasonable to conclude that the copy A. 
P. L. was made from the latter and not from 
the former, which remained in the archives at 
ilonterey. The supreme court seem to have 
•supposed that this copy by Vioget was the 
map filed by the claimant with his petition. 
But such was not the fact. The map B. P. 
L., already referred to, was that filed with 
the petition, while the Vioget copy marked A. 
P. L. was not produced until some years aft- 
erwards. On this latter map the southern 
parallel of latitude is laid down precisely as 
in the map B. P. L., but it is marked "latitud 
norte 3S deg. 41 min. 32 sec." The position 
-of the northern line is in like manner identical 
with that of the northern line on B. P. L., 
but it is marked "latitud norte 39 deg. 33 min. 
45 sec." If, then, the original of this map 
was before the governor, it is evident that he 
did not adopt either parallel of latitude laid 
down on the map as the boundary of the tract 
ne intended to concede. 

It will be observed that not only do the 
numbers of the northern and southern 
boundaries on A. P. L. fail to correspond 
with those mentioned in the grant, but they 
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also differ from those marked on the same 
lines on B. P. L. For the southern bound- 
ary on the latter is numbered 38 deg. 49 
min. 32 sec, while on the former it is num- 
bered 38 deg. 41 min. 32 sec; and the north- 
ern parallel on the map B. P. L. is marked 
39 deg. 32 min. 45 sec, while on A. P. L. it 
is 39 deg. 33 min. 45 sec, neither of which 
latter corresponds with the call of the grant 
for latitude 39 deg. 41 min. 45 sec It is 
stated by Vioget that in making his prelim- 
inary survey or reconnaissance of the land 
to be solicited, he established with such im- 
perfect instruments as he could command 
the latitude of two points, viz., Sutter's Fort 
and the junction of the Sacramento and 
Feather rivers. The latitudes of these two 
are laid down on both maps. That of the 
fort is 38 deg. 45 min. 42 sec The south- 
ern boundary is evidently intended to be 
fixed about four miles to the south of it. 
This is shown not only by its position on 
the map, and by reference to natural ob- 
jects, but by the testimony of Vioget as to 
the points from which it was drawn. If, 
then, the map "B. P. L.," or its original, 
was before the governor when he made the 
grant, and the southern lindero, as thereon 
laid down, was adopted by him, it disclosed 
on its face its own absurdity, for the lati- 
tude of the fort is marked 38 deg. 45 min. 
42 sec, while the boundary four miles to 
the south of it is marked 38 deg. 49 min. 32 
sec, thus making the latitude increase to- 
wards the equator. Vioget himself declares 
that such a mistake could never have been 
committed by him, and the map A. P. L., 
which he testifies was a copy made by him- 
self from the original, would seem to show 
that it was not in fact committed, for on 
that map, as already stated, the southern 
line is marked 38 deg. 41 min. 32 sec, which 
would be its true latitude, supposing the 
latitude of the fort four miles to the north 
of it to have been correctly determined. 
But notwithstanding this discrepancy, we 
might have supposed that a map similar to 
B. P. L. was before the governor when he 
made the grant, and that toy some error the 
southern boundary was marked 39 deg. 49 
min. 32 see. instead of 38 deg. 41 min. 32 
sec, and the numbers so inscribed upon it 
were adopted by him, if it were not for the 
circumstance that the northern line of B. 
P. L. does not answer the call of the grant, 
—for that instrument mentions, as we have 
stated, the parallel 39 deg. 41 min. 45 sec 
as the northern boundary, while the north- 
ern boundary on B. P. L. is marked 39 deg. 
32 min. 45 sec Under these circumstances 
it is urged by the United States, with much 
force, that neither of the lines delineated 
on the maps was intended to be adopted by 
the governor. That the southern parallel 
on the map before him must have been 
marked 38 deg. 41 min. 32 sec, as on A. P. 
L.; for Vioget himself declares he could not 
have committed the blunder of making the 
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latitude increase towards the south, that 
the northern line must have been marked 
as on A. P. L., 39 deg. 33 min. 45 see., and 
that the governor determined to grant a 
tract commencing eight miles north of the 
southern parallel on the map before him, i. 
e., eight miles north of a line marked 38 
deg. 41 min. 45 sec, making north latitude 
38 deg. 49 min. 45 sec, and extending a cor- 
responding distance north of the northern 
parallel 39 deg. 33 min. 45 see. as marked 
on the map, making 39 deg. 41 min. 45 sec, 
which are the boundaries mentioned in the 
grant. On this theory alone it is urged we 
can account for the absence on either map 
of the parallel called for in the grant as the 
northern boundary. 

In explanation of this supposed action 
of the governor, it is urged that the appli- 
cation of Sutter was for an impressaire 
grant, or for a grant of lands to be distrib- 
uted amongst colonists whom he proposed 
to introduce. That the extensive establish- 
ments he had already formed at the fort be- 
low the American river, forbade the idea 
that he could have wished to distribute 
amongst new colonists any portion of the 
land he was already in possession of, and 
to a considerable extent, had improved and 
cultivated. That the same considerations 
apprised him that the land occupied by him 
and lying almost under the guns of his fort 
would not be granted to any other person, 
as valdio or vacant, more especially as he 
had originally settled on it by permission of 
the governor. He was therefore secure in 
his possession. But he was desirous as 
stated in his petition, of "enlarging his en- 
terprise by the introduction of twelve fami- 
lies," and for this purpose he solicited and 
the governor granted a tract of eleven 
leagues, without intending to include the 
land adjacent to the fort already occupied 
by him. It was only after he had distrib- 
uted the land just granted, and had thus 
conferred on the nation what was deemed 
an important service, that he asked and ob- 
tained for his own use, and that of his son, 
a tract of twenty-two leagues, or eleven 
leagues each, being the maximum quantity 
which any individual could obtain for his 
personal benefit, and the granting of which 
indicated that the governor supposed he 
had already distributed the eleven leagues 
just granted for that purpose, but which he 
could not have imagined to have included 
the fort and large establishment of Sutter, 
on which so much labor and money had 
been expended. But whatever force there 
may be in these views, I am compelled, un- 
der the decision of the supreme court, to 
consider the question presented as no longer 
an open one. In its opinion the court rec- 
ognizes in the most explicit manner, the 
map B. P. L. filed with the petition to the 
board of commissioners, as proved to be 
that referred to in the grant, and according 
to which the governor made the concession. 



""With this map," says the court, "we have 
no difficulty in locating the grant so as to 
include New- Helvetia." After alluding to 
the fact that the exact position of the line 
of latitude mentioned in the grant is twenty 
miles to the north of the establishment, the 
court says: "But the map shows that the 
line of the southern boundary is south of 
New Helvetia, and is so related to natural 
objects represented on it, as to be easily de- 
termined. Vioget accounts for the error in 
the designation of the line by the imperfec- 
tion of the instruments, and proves that a. 
starting corner was fixed, and the line 
traced on the ground. This is better evi- 
dence of the true location of the southern 
line, and conforms to the probabilities of 
the case. Upon the whole evidence we find 
that the grant and the map filed with the 
petition in 1852, before the board of com- 
missioners, have been proved." It will of 
course be noticed that the point more im- 
mediately under consideration in the fore- 
going extract was whether the call in the 
grant for the parallel of latitude 38 deg. 49- 
min. 32 sec. should be satisfied by ascer- 
taining with mathematical exactness that 
parallel, or by adopting a line supposed to- 
be that parallel and so marked on the map. 
It was of course held that the line actually 
referred to and intended to be designated 
by the governor should be adopted, notwith- 
standing that by reason of imperfect in- 
struments or erroneous observations it 
might have been incorrectly marked as a 
certain parallel of latitude. The attention 
of the court does not appear to have been 
directed to the circumstance that on the- 
map A. P. L., also produced by the claim- 
ants and proved by them to be a copy of 
the original, the same line is differently 
marked and does not correspond with the 
call of the grant, and that on neither A. P. 
L. or B. P. L. is any northern line found 
marked as described in that instrument. 
But whatever may have been the points- 
brought to the notice of the court by coun- 
sel, the decision is explicit. The map filed 
with the petition in 1852, before the board 
of commissioners, is pronounced to be 
"proved." That this was the map B. P. L. 
there can be no doubt. The decree of the- 
board which was affirmed by the supreme 
court with regard to the eleven league 
grant, established the southern boundary 
as the line marked 38 deg. 49 min. 32 sec. 
on the map B. P. L., and this court is, by 
the mandate and opinion of the supreme 
court required to locate the land grant by 
Alvarado within the limits set forth in the- 
grant and the accompanying map on file in 
the case. The only effect of the partial re- 
versal of the decree of the board and of 
this court, was that the surplus land within 
the limits of the map, instead of passing to 
Sutter and his son under the Sobrante 
grant, reverts to the United States. Under 
this decision of the supreme tribunal, I 
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have no choice but to consider the map B. 
P. L. as a copy of that referred to in the 
grant, and the lire of latitude laid down 
upon it, and marked 38 deg. 49 ruin. 32 sec. 
as intended by the governor to be the south- 
ern boundary of the tract within which 
eleven leagues were to be taken and the 
surplus reserved to the nation. 

The survey which is now before the court 
has been made in conformity with another 
map, which, for the first time, was produced 
and placed in the hands of the surveyor 
when about to make the location. It is 
marked Exhibit Von Schmidt, No. 2. No 
proof of its origin or authority is offered. 
In its general features it corresponds with 
the other maps produced, but like A. P. L., 
the southern line of latitude is marked 38, 
41, 32; the latitude of the fort, four miles to 
the north, being marked as on both A. P. L. 
and B. P. L., 38 deg., 45 min., 42 sec. But 
it differs from both those maps in having 
marked upon it in squares colored in green 
eleven leagues of land,— two to the south of 
the American river and nine on the mar- 
gins of Feather river, beginning at a point on 
that river a short distance to the north of its 
junction with the Sacramento. Before this 
map can be treated as fixing the location of 
the eleven leagues granted by the governor, 
two points must be established: 1. That it 
was submitted to him with the petition or be- 
fore the grant was made. 2. That he adopted 
his designation of the land solicited and his 
grant with reference to it. On both these 
points the proofs almost entirely fail. Gov- 
ernor Alvarado, who was the first witness 
called to prove the correctness of the map 
B. P. L., testifies that "that map seems an 
exact representation of the diseno except that 
on the latter there were marked on the 
Feather river localities which Sutter thought 
would be suitable points for the settlement of 
families under him." This statement is cor- 
roborated by Bidwell, who swears that on 
the map he saw in the archives certain 
squares were marked, but he is unable to 
give their location. But it does not appear 
from Alvarado's testimony that the localities 
so indicated by Sutter, as suitable for the set- 
tlement of families, were adopted by him as 
the precise designation of the eleven leagues 
conceded; and even if they had been so 
adopted, we shall presently see that they 
could not have been those delineated on the 
map recently produced. 

In order to explain and establish the loca- 
tion of these squares, alleged to have been 
marked on the diseno submitted to the gov- 
ernor, the claimant has introduced in evi- 
dence the deposition of J. J. Vioget taken in 
the case of TJ. S. v. Covilland [unreported] 
which was a claim under a grant by Sutter 
for a portion of the tract granted to him.. 
In this deposition, Yioget describes the man- 
ner in which he surveyed and located the 
eleven leagues intended to be asked for by 
Sutter. He states, in substance, that he lo- 
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cated two leagues south of the American 
river; that he then ascended the Sacramento 
to its junction with the Feather river, and 
thence up the latter to the Canadian ford, 
where, finding the land to be good, he com- 
menced to lay off the remaining nine leagues; 
that he laid them off one after another, tak- 
ing most of the land on the east side of the 
Feather river,— but each of the nine leagues 
had a part of it on the west side of the river. 
The northern line or boundary of the last 
league he particularly describes as drawn one 
league in length from west to east. Of that 
league about one-quarter of a mile was on 
the west side of Feather river, and the re- 
mainder on the east side of it. He further 
states, that he did not run the eastern lines 
of the nine leagues. He ran on the west side 
of the river, and drew the eastern line paral- 
lel to it, and the distance of one league from 
it. It was not a straight line, on account of 
the bends in the river. From this testimony 
of Vioget it is very clear that the squares 
marked by him on the map were of one 
square league each, — extending one after the 
other towards the north, — that each of them 
embraced land on both sides of the river, and 
that no one of them was more than a league 
in breadth, from east to west But the 
squares, if such they can be called, marked 
in green on the map recently produced, in 
no respect conform to this description. All 
of them, except the first or most southerly, 
exceed a league in width, and the last is no 
less than three leagues in width, making the 
northern line three leagues in length instead 
of one league, as positively stated by Vioget 
It is therefore evident that even on the sup- 
position that Vioget marked the square de- 
scribed by him on the map transmitted to the 
governor adopted that designation, and grant- 
ed the precise parcels of land so marked out 
(which he does not pretend to have done), 
the green map now exhibited affords no as- 
sistance in ascertaining their location. That 
map stands, therefore, not only wholly un- 
supported by evidence, but disproved by Vio- 
get himself, whose testimony shows that the 
squares marked on it are wholly unlike those 
marked by him on the diseno. But the green 
map, even if its origin and authenticity had 
been more satisfactorily established, could 
hardly now be substituted for the map "B. 
P. L." which was originally produced by the 
claimant, and which his counsel so strenu- 
ously insist has been decided to be a correct 
copy of the diseno, by the supreme court. 
If, then, I am right in declining to consider 
the suggestions of the United States as to the 
probable intention of the governor in fixing 
latitude 38 deg. 49 min. 32 sec. as the south- 
ern boundary, and in treating the location of 
that line as drawn on "B. P. L." as finally 
determined by the supreme court, I must, for 
the same "^reason, refuse to receive a new 
map, which can eontrol the location only on 
the supposition that it and not B. P. L. is a 
true copy of the diseno adopted by the gov- 
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ernor. But on other grounds it may well be 
doubted whether the governor intended or 
Sutter considered the grant as embracing 
only the specific tracts of land stated by 
Vioget to have been marked by him on the 
map. The fact that the earliest distributions 
-of lands by Sutter on execution of the trust 
on which the grant was made, was, to a 
■considerable extent, of tracts not included in 
the squares marked out by Vioget, would 
seem decisive proof that he did not consider 
his grant to be confined to those specific 
parcels, but to be, as decided by the supreme 
court, of eleven leagues, to be located within 
the general limits set forth in the grant and 
accompanying diseno. 

Dismissing, then, from consideration, the 
exhibit von Schmidt, No. 2, we are left, as un- 
der the decision of the supreme court we 
should at all events have been compelled to 
do, to locate the eleven leagues within the 
general limits described and delineated on 
the map B. P. U. In the grant the land is 
■described as eleven square leagues, compre- 
hended in the extension which the diseno at- 
tached to the expediente marks out, without 
including the lands overflowed by the cur- 
rents and force of the rivers, and having for 
boundaries on the north the three summits 
(Los Tres Picos) and latitude 39 deg. 41 min. 
45 sec. north; on the east, the margins of 
Feather river; on the south, latitude 38 deg. 
49 min. 32 sec. north; and on the west, the 
Sacramento river. With this description, and 
with the map B. P. L. which, under the de- 
cision of the supreme court, we axe bound to 
accept as an accurate copy of the diseno re- 
ferred to, it is not difficult to ascertain with 
the general limits of the traet within which 
the eleven leagues were to be located. On 
the south is the line of latitude marked as 
mentioned in the grant, and its position de- 
termined by natural objects. On the west is 
the river Sacramento. On the north is a 
line of latitude which, though it is not mark- 
ed with the same numbers as those mention- 
ed in the grant, is inscribed "lindero," and 
must be taken to have been intended to be 
designated by the governor, if we assume, 
as just stated, that this map, or an accurate 
copy of it, was before him. The eastern 
boundary is the margin of Feather river. 
Unassisted by the diseno, there might per- 
haps be room for doubt whether by this de- 
scription it was intended to include both 
banks of that stream. But now without re- 
ferring to the map it would seem most prob- 
able that the governor, if he had intended 
to bound the tract on the east by the Feath- 
er river, i. e., to make it include only the 
west bank of the stream, would have said 
so in terms. It is not pretended that the 
grant included the west bank of the Sac- 
ramento river, for the grant using the most 
obvious and natural form of expression 
bounds the tract on the west by the Sacra- 
mento river. But in fixing the eastern 
boundary, the governor varies the phrase- 
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ology and declares that boundary to be not 
the Feather river but the margins of the 
Feather river. All doubt, however, is re- 
moved by recurring to the map. On either 
side of the Feather river on the east side of 
the Sacramento, as well as on the north and 
south sides of the American, is extended a 
dotted line, evidently intended to indicate 
the land solicited and to mark the division 
between the available lands on the margin 
of those streams, and the overflowed and 
rule lands, which beginning at a greater or 
less distance from their banks, extend over 
so large a portion of the country. Towards 
the north, as we ascend the Feather river, 
these lines diverge, leaving a considerable 
traet of good land on either side of the 
stream, while along the Sacramento, both 
above and below its junction with the 
Feather, the line of tule or swamp land 
approaches to within a short distance of its 
margin. It is shown by the testimony that 
these dotted lines along the Feather river 
and along the Sacramento, above the mouth 
of the American river, indicate with as 
much exactness as could be expected, the 
limits of the high lands susceptible of occu- 
pation and cultivation as distinguished from 
the tule lands. And we have the direct tes- 
timony of Vioget to the fact that they were 
drawn with that intention. When, there- 
fore, the governor, with a copy of this map 
before him, declared that the eleven leagues 
granted were comprehended within the ex- 
tent of country delineated on the diseno, 
without including lands overflowed by the 
currents of the river, it is reasonable to sup- 
pose that he referred to and adopted the dis- 
crimination between the high and the over- 
flowed lands, which was so clearly made on 
the diseno. If this be the true construction 
of the description in the grant as explained 
and aided by the indications of the diseno, 
the question as to location presented in this 
case does not materially differ from that 
which so often arises in this class of cases, 
viz., when a certain quantity is granted with- 
in limits which embrace a much larger quan- 
tity by what rule is the location of the quan- 
tity granted to be determined? Under the 
Mexican system the duty of laying off and 
segregating the granted land properly be- 
longed to the magistrate who gave judicial 
possession. There is no reason, however, to 
suppose that in measuring the land accord- 
ing to .the ordinances the party interested 
was not allowed to exercise a reasonable 
election as to its location, provided he did not 
give it such a form as would be inconvenient 
and impair the value of the adjoining public 
domain. U. S. v. Fremont, 17 How. [58 U. 
S.] 565. It was accordingly held by the su- 
preme court in U. S. v. Fossatt, 21 How. (62 
U. S.) 445, that one league confirmed in that 
ease was to be located within the exterior 
limits of the grant at the election of the 
grantee or his assigns. But in many of the 
cases presented to this court it has appeared 
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that tlie whole tract within the exterior limits 
has been sold by the grantee to various pur- 
chasers, or a part has been sold, perhaps equal 
to the whole quantity granted, and the remain- 
der retained by the grantee. A contest thus in- 
evitably arose either between the purchasers 
inter sese, or between them and the grantee, 
as to the location of the land confirmed. As 
between the different purchasers there seem- 
ed no rule to be adopted but to treat the 
conveyances as operating as an election on 
the part of the grantee of the land con- 
veyed, and as estopping him, or subsequent 
purchasers tinder him, to float the grant to 
any other portion of the tract included with- 
in the exterior limits than that whereon, by 
his deeds, he had deolared it to be located. 
This rule, though it has not received the 
sanction of the supreme court, has, it is be- 
lieved, been acquiesced in by the bar and the 
suitors, and it is commended to us by its 
reasonableness and justice. For nothing 
would be more unjust than to allow a 
grantee, after disposing of large portions of 
the land within the exterior limits men- 
tioned in his grants— after extensive im- 
provements have been made and numerous 
persons holding under a title derived from 
him have settled upon the land,— to elect a 
location of the quantity confirmed on an en- 
tirely different portion of the tract, so as not 
only to leave without title those to whom he 
had conveyed, but perhaps to embrace the 
lands of settlers, who, relying upon his first 
election, have treated the sobrante or excess 
beyond the quantity granted as vacant pub- 
lic land. But if this rule, which thus pro- 
tects purchasers under an ordinary grantee, 
be just, it should, a fortiori, be applied to a 
case like the present. For the grant to Sut- 
ter was not the usual grant to an individual 
colonist, but was asked for and made to him 
by an impressario. 

In this petition to the governor, Captain 
Sutter, after referring to the extensive estab- 
lishment which by the permission of the 
government he had already formed, proceeds 
to say: "For all these reasons he finds him- 
self under the necessity of enlarging his 
enterprise by establishing twelve families, 
and to solicit the kindness of your excel- 
lency that you may be pleased to grant him 
eleven leagues of land in his establishment 
of New Helvetia, situated towards the north, 
according to the 'and represented in the 
sketch which he has the honor to present 
to your excellency." The governor accord- 
ingly makes the grant, subject to the ap- 
proval, not of the departmental assembly, 
as was usual in grants to individuals for 
their own benefit, but to that of the supreme 
government as was required by law when 
grants wex*e made to impressarios for the 
purpose of distribution among settlers. When 
therefore, Sutter, having obtained this grant, 
proceeded o distribute it among various 
settlers, he was for executing the trust, and 
rendering the consideration on which the 
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grant had been made. Nor should he, or 
subsequent purchasers under him, for he is 
understood to have parted with all his in- 
terest in the claim, be permitted now to 
locate the grant so as not to include the 
lands distributed by himself amongst his 
early colonists. 

As against a grantee, or purchasers un- 
der him, seeking to exercise the right of 
electing a location, subsequently to and dif- 
fering from a location already constructively 
elected by deeds of conveyance, the reason- 
ing above mentioned would seem conclusive. 
But it commonly happens that soon after 
obtaining his grant, and prior to any con- 
veyance of any portion of the land, the 
grantee has erected a dwelling house, corrals,, 
etc., and has cultivated portions, more or 
less extensive, of his land— ignorant of the 
dimensions of the tract within his exterior 
boundaries; or supposing, as was formerly 
not uncommon, that his grant was by metes- 
and bounds, and that the whole tract within 
his exterior boundaries would be confirmed 
to him, he may have conveyed away por- 
tions remote from his houses and cultiva- 
tions—the purchaser perhaps taking the risk 
of having the land purchased included in 
the survey— and it may be, paying a price 
less than its value by reason of the un- 
certainty as to the location. But the gran- 
tee or a subsequent purchaser under him 
might, notwithstanding such conveyance, in- 
sist that no location should be made so as. 
to exclude his ancient dwelling house, his 
corrals, and his cultivated fields. He might 
urge with great force that his occupation 
and cultivation constituted the principal 
equity of his claim; that it would be ab- 
surd to confirm his claim because he had • 
settled upon and improved it, and after- 
wards to declare that his house and im- 
provements were not upon his own, but up- 
on public land. He might also urge that the 
erection of a house and corrals—the cultiva- 
tion of the adjacent land— especially when 
effected at great expense and followed by 
a residence of many years, are acts which 
indicate an election far more unmistakably 
and emphatically than any conveyances 
could do— and that subsequent purchasers 
of remote parts of the tract are affected 
with notice of the fact that so far as his. 
homestead and adjacent lands are concerned 
his election was already made, and the loca- 
tion fixed. So, too, the purchaser of his. 
house and improvements might reasonably 
claim that wherever the grant might finally 
be located, it ought at all events to include 
what the grantee had by acts so notorious 
and unmistakable averred it to embrace. 
And the location so originally made by the . 
grantee should not be affected by the exe- 
cution of perhaps quitclaim deeds, without 
consideration, of which he, the purchaser 
of the house and improved land, neither had 
nor could have had any notice. In addition 
to this, when we consider how readily frauds- 
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upon the purchase of the homestead or even 
upon settlers (who naturally look to the 
house and settlement of the grantee as de- 
termining the location of the tract), might 
he committed by means of antedated con- 
veyances, it will, I think, he apparent that 
the mere execution of deeds to purchasers 
cannot in all cases be accepted as an elec- 
tion by the grantee of the location of the 
land which is to be adopted by this court 
by causing the survey to be made of the 
tracts so conveyed, including them success- 
ively in the order of their dates until the 
whole quantity granted be obtained. 

If, then, in any case, the grantee could 
be deemed by his occupation and cultivation 
to have fixed the location of the grant as 
against any subsequent purchases of other 
portions of it, Sutter must surely be con- 
sidered to have done so. As early as 1839 
and two years before the date of the grant, 
he had formed a settlement near the junc- 
tion of the American and Sacramento rivers, 
which he named New Helvetia. In the year 
1841 he commenced the erection of a fort 
at his own expense, having previously been 
commissioned by the government to guard 
the northern frontier. The fort was sur- 
rounded by a high wall, and was defended 
with cannon. Within it were dwelling 
houses for his servants and workmen, and 
workshops for the manufacture of various 
articles of necessity. A grist mill, a tan- 
nery and a distillery were attached to the 
establishment. A number of Indians were 
domesticated by him, and contributed to 
cultivate his fields of grain, and to defend 
the settlement from more savage tribes. He 
was possessed of several thousands of 
■ horses and neat cattle, which were under 
the care of his servants. There were col- 
lected at different times from twenty to 
fifty families, and there were in the course 
of years some hundreds of persons connect- 
ed with the establishment. U. S. v. Fos- 
satt, 21 How. [62 U. S.] 172. Such was 
the character of the establishment to which 
Sutter gave the name of New Helvetia, and 
it had already received considerable devel- 
opment, when, in 1841, he solicited of the 
governor "eleven leagues of land in his 
establishment of New Helvetia, situated to- 
wards the north, according to the land 
represented in the sketch." The governor 
accordingly grants for him and his set- 
tlers, the said land called New Helvetia, 
and in the third condition defines its bound- 
aries as has been stated. It is suggested 
by the supreme court that even without 
the aid of any map whereby we could learn 
the actual location of the southern parallel 
of latitude called for in the grant, a ques- 
tion might arise whether the general de- 
scription of "New Helvetia" should not 
overrule the particular description by metes 
and bounds contained in the third condition. 
"But with the map which shows that the 
line of the southern boundary is south of 
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New Helvetia, we have no difficulty in in- 
cluding it in the grant" It is evident that 
the supreme court did not anticipate that 
if New Helvetia was found to be within 
the exterior boundaries, any location of the 
eleven leagues so as not to include it would 
be made. The court even seems to have 
considered that the designation in the grant 
of the extensive and well known establish- 
ment of Captain Sutter might overrule the 
description by lines of latitude contained in 
the third condition, even without the aid of 
the map, which showed by natural objects 
the position of the southern boundary. As- 
suming then, that early settlement, exten- 
sive improvements, and the designation of 
New Helvetia by name, must be taken to 
have fixed the location of the grant so far 
at least as that New Helvetia must be in- 
eluded in it, we proceed to ascertain its 
boundaries. The place called New Helvetia 
before the grant was made, appears to 
have had no definite limits. The fort, which 
was its headquarters, and the land in its 
vicinity, are stated by the captain to have 
been understood to embrace all of New 
Helvetia. The designation, therefore, of 
New Helvetia in the grant, in no respect 
assists us in fixing its southern and east- 
ern boundaries, which are disputed. In the 
official survey a southern boundary has been 
adopted, which corresponds neither with 
the line of latitude marked "lindero" on 
the map, nor with the line run by Vioget, 
nor even with the green map, which was 
placed in the hands of the surveyor. The 
location of the land has been fixed in ac- 
cordance with a statement of Vioget that 
he intended to measure exactly two leagues 
below the American, and that he included 
a larger quantity because he erroneously 
reckoned the Spanish league as equal to 
three terrestrial miles. The line of the sur- 
vey has therefore been made to correspond 
with that of Vioget for only a portion o>' 
its extent, and it leaves it at a point from 
which when extended to the American river, 
it will embrace exactly two leagues. But 
this location is open to insuperable objec- 
tions. There is no proof whatever that the 
governor had any knowledge of Vioget's 
alleged intentions with respect to the quan- 
tity of land to be located in the vicinity of 
the fort, or that he adopted the boundary 
described in the grant and delineated on 
the disefio under the impression that it 
would include two Spanish leagues and no 
more. Nor does Sutter himself appear to 
have at any time, supposed that he was 
confined within a boundary which should 
include that precise quantity. In the year 
1841 he states that he broke the ground for 
a vineyard and planted vines at a spot 
which is to eastward of the line of the 
official survey, and in 1847 he constructed 
a flour mill near the same place, at an ex- 
pense of $24,000. The race for this mill 
commenced near an oak tree, which by al- 
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most all the witnesses who were early resi- 
dents of the country, is stated to have been 
well known as the eastern landmark of 
New Helvetia. Hall, Buzzell, Bidwell, and 
many other witnesses, identify the "blazed 
oak tree on the southern hank of the Amer- 
ican river, about fifty yards above Sut- 
ter's old mill-dam, or where the mill-race 
commences." This tree is stated by Von 
Schmidt, the surveyor, to be four miles to 
the eastward of the line run by him as the 
eastern boundary. It is shown that among 
the earliest colonists whom Sutter estab- 
lished on his land were Atkinson, Mont- 
gomery. Perry MeCoon, Wyman and others, 
who seem to have been settled on the land 
south of the American river, and near the 
eastern boundary, which has been excluded 
from the official survey. The oak tree re- 
ferred to by the witnesses is situated at or 
near the spot where, as Vioget states, the 
line ran by him terminated; and it like- 
wise corresponds with the eastern termina- 
tion of the dotted line marked on the map 
B. P. L. I am unable to perceive on what 
grounds I should be justified in refusing to 
treat it as the eastern limit of the grant. 
"With regard to the southern boundary, a 
more difficult question is presented. The 
grant states that the land is bounded on the 
south by the parallel 38 deg. 49 min. 32 sec. 
of north latitude. The map B. P. L. shows 
the true situation of the line so designated. 
The western termination on the Sacramento 
river of the line is not seriously disputed. 
It is testified to by Vioget, whose deposition 
with regard to its actual location, was ac- 
cepted by the board and adopted by the su- 
preme court as sufficient and controlling evi- 
dence on the point. It is contended that that 
parallel forms the southern boundary 
throughout its whole extent, until it meets 
the eastern boundary. In other words, that 
the southern boundary line is a line drawn 
due east from the Sacramento at the point 
of beginning as testified to by Vioget, and 
that the eastern boundary is a line drawn 
nearly south from the blazed tree before 
mentioned, until it meets the southern bound- 
ary. In support of this theory, it is argued 
with great force that the grant calls for that 
parallel as a boundary, and not for any line 
run by Vioget which differs from it. That it 
appears from the testimony of the early set- 
tlers that Sutter's eastern line was univer- 
sally recognized as running south from the 
blazed tree until it intersected a line drawn 
due east from the Sacramento. That in the 
grant to Leidesdorn? of land on the American 
river immediately eastward of Sutter, and 
which extended two leagues south of that 
river, the boundary line between these grants 
is represented as running in a southerly di- 
rection for two leagues. And that in the map 
of the Sacramento valley, made by Bidwell 
in 1844 at the request of Governor Michelto- 
rena, and compiled from the grants and maps 
in the archives, the land of Sutter below the 



American* is represented as nearly a square 
shape, and bounded on the south and east by 
the lines contended for. It is further urged 
that the land in the southeast corner which 
would thus be included, constituted at that 
time, the most valuable portion of the tract, 
and that in 1850 it was sold for a large sum 
to R. Gelston, who has separately presented 
his claim for it, and now intervenes for his 
interest. On the other hand, it is urged that 
Vioget's deposition conclusively shows where 
the southern boundary was in fact run. That 
it was delineated on the map by a dotted 
line, which, as it could not then have been 
intended to indicate the division between 
high and rule lands, must have been meant 
to indicate the boundary of the tract solicited, 
and that the mention of the parallel 38 deg. 
49 min. 32 sec. in the grant, does not show 
that the governor meant to establish it as a 
boundary throughout its whole extent, par- 
ticularly as no eastern termination is given. 
But that it was mentioned as the southern 
limit of the tract because the southern bound- 
ary as shown by the dotted lines, com- 
menced at the same point on the Sacramento 
river and for a short distance coincided with 
it. The question, however, seems no longer 
an open one. In the decree which was af- 
firmed by the supreme court, the tract is de- 
scribed as bounded on the south by a line 
drawn due east from the Sacramento river, 
so as to touch the most southerly point of a 
pond or lagona situated near such river, and 
about five miles south of the American river, 
as represented on the map filed in the case, 
and marked B. P. L., which line is also mark- 
ed "lindero latitud norte, 38 deg. 49 min. 32 
sec." As to the line so marked on B. P. L., 
there can be no question. It must therefore, 
be accepted as the southern boundary of the 
tract, notwithstanding that except for a short 
distance at its western extremity it differs 
from the dotted line which Vioget swears he 
ran for a boundary. 

Assuming, then, that the grant embraced 
all the land contained between this southern 
boundary and a line run southerly from the 
"blazed tree," the question arises whether 
the location should now be made to embrace 
this large tract, to the exclusion of lands 
equally within the grant which Sutter had 
conveyed to other parties long before his 
deed to Gelston. It has already been re- 
marked that, as a general rule, the convey- 
ances to third persons by a Mexiean grantee 
of portions of the land within his exterior 
limits may justly be considered as an election 
of the location, and as estopping him to make 
any subsequent election inconsistent with it; 
yet that the building of a house and other 
improvements, and an ancient and notorious 
cultivation and occupation of a particular 
portion of the land, would seem to afford 
as decisive evidence of an election as the 
conveyance (it might be, without considera- 
tion) of some other portion; and that the pur- 
chaser of the house and improvements might 
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justly claim that the election was 'made and 
the location fixed by the grantee so as not 
to be affected by any subsequent conveyance, 
of which be, the purchaser, may have had 
no notice; that the reasoning applied with 
great force to a case like the present, where 
the effect of determining the location by tbe 
dates of conveyances alone would be to ex- 
clude from the survey the great establish- 
ment of Sutter, upon wbieh be had settled 
so many persons, which gave a name to, and 
was the principal consideration for making 
the grant But these considerations furnish 
no answer to the perplexing and difficult 
question, to what extent must tbe establish- 
ment of Sutter be deemed to have located 
his grants? If, for example, his boundary 
had been a league or more further to the 
south, should the occupation and cultivation 
of tbe fort be treated as having located the 
grant upon the eight or nine leagues which 
would then have been found south of the 
American river, to the exclusion of those 
lands which he, soon after the grant, and in 
execution- of tbe trust confided to bim, dis- 
tributed among his settlers, and which were 
"situated towards the north," as asked for in 
his petition. It would seem more just to 
treat the establisbment at New Helvetia as 
locating the grant upon its site and the ad- 
jacent lands, to such an extent as, while it 
satisfies tbe principle that his establishment 
fixed to a certain degree his location, will at 
the same time enable us to protect tbe rights 
of early colonists, for whose benefit in part 
Sutter received bis impressario grant, and 
whom he at once proceeded to establish upon 
the land. The quantity of land thus to be 
assigned to New Helvetia is of course to a 
, certain extent arbitrary. I have been unable 
to discern any better line of limitation than 
the original line run by Vioget This, al- 
though not adopted by the governor nor by 
the supreme court, as the southern exterior 
limit, was, nevertheless, if Vioget is to be 
believed, run by bim as the boundary of the 
tract to be solicited. That Vioget ran some 
line as a boundary cannot be doubted; and 
Sutter himself, in bis deposition taken on be- 
half of Gelston, cordially testifies from a 
confused and uncertain recollection of the 
line as established by Vioget. To question 
11, "How do you know the eastern line runs 
south by east?" he says: "I do not know 
exactly, and don't like to make a mistake. 
It was fixed by Vioget when I showed him 
what land to take. Question 12. What are 
your means of knowledge that the eastern line 
was ever fixed? Answer. Vioget told me so; 
he told me he bad surveyed it. Question 13. 
Did he describe to you what boundaries he 
had surveyed? Answer. Yes; he described 
them to me, but I cannot describe them. I 
cannot without riding over the grounds or" 
having my papers, tell much about them. 
Question 14. Did Vioget inform you bow he 
ran the eastern line; if yea, what informa- 
tion did he give you? Answer. It is now so 



long ago I do not know what information he 
gave me. Question 16. What landmarks do 
you know on the southern line? Answer. I 
know of none; I have to refer to the sur- 
veyor." 

In answer to question 22, which related to 
other lines, he says: "I am not personally fa- 
miliar enough with these lines to give testi- 
mony satisfactory to myself; I am not willing 
to make mistakes under oath; I cannot an- 
swer the question definitely; I refer to the 
surveys that have been made by Captain Vio- 
get." It is evident from these statements 
that Sutter considered his boundaries to be 
the lines run by Vioget, of which, however, 
be seems to have bad a very confused idea; 
and this conclusion is corroborated by the cir- 
cumstance that he does not appear to have 
made any conveyance of, or settlement upon, 
lands outside of those lines, until in compara- 
tively recent times and after the grant of the 
Sobrante, which gave him all the lands in- 
cluded in his map. If to these considerations 
we add that the map itself indicates by dot- 
ted lines the boundary which Vioget testifies 
he ran, and that the land south of those lines, 
and between them and the parallel of latitude, 
is marked "Tierras Steriles," it will, I think, 
be evident that, as against the early colo- 
nists of the more northern portions of tbe 
tract, we ought to restrict tbe location of the 
New Helvetia portion within the lines orig- 
inally run by Vioget, and delineated on tbe 
map which the supreme court has pronounced 
to have been proved. But it is objected that, 
of the land lying south of the American river, 
all those portions which were liable to overflow 
from tbe force and currents of the river are 
to be excluded. That a considerable portion 
of the tract, including in great part the site of 
tbe present city of Sacramento, is overflowed 
whenever there are floods or freshets in the 
river, is not only testified to by the witnesses, 
but demonstrated by the fact that the city of 
Sacramento has found it necessary to con- 
struct very extensive levees at great expense. 
But it also appears that a great part of tbe 
land on the margins of Feather river is lia- 
ble, in a greater or less degree, to inundation 
from the same cause; and at periods of ex- 
traordinary floods the whole country is sub- 
merged except a few high points of land which 
rise like islands above the waters. The land 
thus occasionally overflowed yields abundant 
pasturage throughout the greater part of the 
year, and it is even said to be superior in 
that respect to the high land, which is never 
submerged, though it is doubtless unfitted for 
the production of cereals. The dotted lines 
on the map B. P. L. along the Sacramento and 
Feather rivers, are stated by Vioget to have 
been intended to mark tbe limits of the avail- 
able land which was solicited; but if, constru- 
ing the grant as is proposed, we exclude all 
the lands which were liable to inundation, a 
large, and perhaps the greater portion of the 
lands along the rivers included within the 
dotted lines will be excepted from the grant, — 
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lands which were the first granted by Sut- 
ter, on which his earliest colonists were set- 
tled, and which have ever since been held un- 
der the title so acquired. The dotted lines, 
running nearly east and west on either side 
of the American river, could not, like those 
which followed the course of the Sacramento 
and Feather rivers, have been intended to 
mark the division between the high lands and 
the tule swamps. But if, as we are bound 
to assume, they were upon the original diseiio 
as they now appear on B. P. L., they would 
seem to show that Sutter intended to solicit, 
and the governor to grant, all the land in- 
cluded within them. The testimony of Vio- 
get is positive to the fact that he ran the 
southern line so as to include the whole tract 
lying in the angle formed by the Sacramento 
and American rivers. That Sutter, .who at 
the date of his petition has already formed 
his extensive establishment at the fort, should 
have intended to exclude from his grant an 
irregular and undefined strip of land imme- 
diately adjacent to it, and lying between that 
building and the place on which his embarca- 
dero was situated, would seem highly improb- 
able especially as he had already to some ex- 
tent cultivated and established his Indian 
servants upon it; as it afforded good grazing 
for his cattle throughout the greater part of 
the year,— and was suitable for the cultivation 
of vegetables,— and above all, if it be true as 
stated, that the two years during which he 
had up to that time occupied the fort, had 
been remarkable for the absence of rain, and 
no floods had within his experience occurred 
to apprise him of the liability to inundation 
of the land It is also to be observed that the 
governor, in excluding from the grant the 
lands periodically overflowed by the impelled 
currents of the river, merely adopted a sug- 
gestion contained in the petition of Sutter, evi- 
dently intended as explanatory of the sketch 
which he submitted. When, therefore, the 
governor granted him the eleven leagues, as 
exhibited on the map, without including the 
lands Sutter desired to except, he may not 
unreasonably be considered to have accorded 
a privilege to, rather than imposed a restric- 
tion on the grantee, by permitting him to ta.ke 
all the land supposed to be fit for cultivation 
and settlement, but to reject, if he saw fit, 
the swampy and unavailable portions which 
were included within the limits of the map. 
When, therefore, he saw that immediately ad- 
jacent to the establishment of Sutter a tract 
was laid out, contained within dotted lines, 
which could have served no purpose but to 
indicate its boundary,— when the same lines 
were continued north along the margins of 
the rivers, while outside of them the lands 
were marked "Tulares y Tierras Esteriles,"— 
it is unreasonable to suppose that he meant 
to prohibit the grantee from occupying a por- 
tion of the land within those lines, insignifi- 
cant in extent, though important now as the 
site of a city, merely because on a more ac- 
curate examination it might be found to come 
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within the terms of the description of the 
land which the grantee was not bound to take. 
For these reasons I am of the opinion that 
the settlement at the fort, and the extensive 
establishments erected in its vicinity at so 
early a day by the grantee, must be taken 
as an election of a location which neither 
he nor purchasers claiming under him can 
now disturb, and that that ^location must 
be taken to embrace all the land lying be- 
tween the American and Sacramento rivers 
and the dotted line delineated on the map 
B. P. L., which I understand to coincide 
substantially with the line actually run by 
Vioget and described in his deposition. 
With respect to the remainder of the tract, 
I know of no rule by which to be governed 
except to treat the conveyances by Sutter 
to his colonists as operating as successive 
locations of portions of the tract in the or- 
der of their dates. The first distribution of 
lands made by Sutter under his impressario 
grant, was by lease for nine years to Cor- 
dua et als. of the north-eastern portions of 
the tract lying between the Yuba and 
Feather rivers. This lease was made re- 
newable for a second term of nine years. 
The reversion has since been bought by the 
assignees of the lessee, and a claim for the 
land has been separately presented and con- 
firmed in the case of U. S. v. Covilland [1 
Black (GO U. S.) 339]. Under the title thus 
acquired the ] and has been occupied since 
January, 1S4P. It is, objected that the orig- 
inal conveyance did not transfer the whole 
title, but was merely a lease; the present 
owners of the land have only such right to 
priority of location a? the release of the re- 
version would confer upon them, and as 
the date of that instrument is later than 
that of several conveyances by Sutter of 
other portions c.t. the tract, the grant must 
be located so as tc embrace the latter. But 
the question is, not what particular estate 
for life, for years, or in fee, may have been 
originally acquired, by those who settled 
upon the land under Sutter, but whether 
the latter has done any acts, or created any 
interests which limit and control the right 
of electing the location of his grant which 
he might otherwise have exercised. When, 
therefore, Sutter having obtained- a conces- 
sion for the express purpose of settling 
families upon it, within eighteen months of 
its date, and as his first act under it not 
onlj T establishes a colonist upon its most re- 
mote and dangerous frontier, but executes 
to him a lease for nine years, renewable for 
nine years after the expiration of the first 
term, it seems clear to me that neither he 
nor any subsequent purchaser under him is 
at liberty to give to the traet any location 
which will not embrace the lands so em- 
phatically affirmed by him to be within its 
limits. No objection has been made by 
those representing this claim to the north- 
ern boundary, as established by the official 
survey. That boundary must therefore be 
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preserved, and the grant to Sutter located 
so as to embrace the lands to the south of 
it included within their original lease pro- 
vided, and so far as they are contained 
within the dotted lines marked on the map 
B. P. L. The conveyance next in date is 
that to Grimes and Sinclair. But independ- 
ently of the fact that, through some strange 
misconception of his rights, Sutter appears 
to have attempted to convey a tract much 
larger in extent than the whole quantity 
granted to him, the boundaries of the tract 
so conveyed are not only beyond the bound- 
aries mentioned in the grant, but would ex- 
tend according to the scale on the disefio, 
considerably beyond the margin of the pa- 
per on which it is drawn. Grimes himself 
seems to have been aware that the title so 
acquired from Sutter was in great part 
void, and he at an early day applied for and 
obtained from the Ikexican government a 
grant for t Q n square leagues, embracing a 
part of the land conveyed by Sutter. But, 
it has already been observed that the map 
B. P. L., when taken in connection with the 
words of the grant, excluding from the 
tract the lands overflowed by the currents 
of the river, indicates unmistakably what 
were the boundaries of the land intended 
to be excluded, and especially with refer- 
ence to the lands east of the Sacramento 
river, and below the mouth of the Feather, 
are we compelled to accept the dotted line 
as indicating the boundary of the tract; for, 
otherwise, there would be no eastern bound- 
ary whatever. The only eastern boundary, 
mentioned in the grant is "the margins of 
the Feather river. This description, though, 
without the aid of the dotted lines it would 
be vague and undefined, might still be ac- 
cepted as affording some indication of the 
extent towards the east of that northern 
portion of the tract." But for that part of 
it towards the south, and below the mouth 
of the Feather, it would afford no eastern 
boundary whatever, and the grantee would 
have been at liberty to extend his land in- 
definitely in that direction, or at all events 
so as to comprise all the land lying between 
the Sacramento and the margin of the map 
—lands which are marked upon it as "Tula- 
res y Tierras Steriles," and which are ob- 
viously intended to be excluded. For these 
reasons, it seems to me clear that only that 
portion of the land conveyed to Grimes can 
be included in the location, which lies along 
the American river, west of the limits of 
his ten league-grant, along the Sacramento 
river, and between those rivers and the 
dotted line marked upon the map B. P. L. 
It is stated by Vioget, when describing 
the measurement of the squares heretofore 
alluded to, that he laid off a small strip of 
land on the Sacramento, but did not intend 
to include in it the grant But there is no 
evidence that this intention was known to 
or acted on by the governor. The strip is 
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clearly within the limits described in the 
grant, and marked on the diseiio B. P. L. 
It appears on that map as much a part of 
the land solicited as the wider portions of 
the same tract where the dotted lines, as 
they extend northwards, gradually diverge 
from the rivers. The land has been treat- 
ed as his own by Sutter, and I can see no 
reason for concluding that it was not a 
part of the tract out of which the eleven 
leagues were to be taken. Various other 
conveyances by Sutter have been proved, 
but it is not necessary specially to refer to 
them. It is sufficient here to say that each 
of them successively should be taken as fix- 
ing the location of the grant, as to the lands 
embraced in them. They are understood to 
be within the limits of the general bound- 
aries, and of the dotted lines on B. P. L., 
and will be particularly mentioned by 
names and dates in the order of a new sur- 
vey, to be entered in pursuance of this opin- 
ion. It is believed that under this location 
all of the lands covered by the earlier con- 
veyances made by Sutter before receiving 
the Sobrante grant will be included in the 
survey to be made. These have evidently 
the higher equity. For they were made in 
execution of the trust created by and out of 
the lands conveyed in the just grant which 
has alone been confirmed,— while the later 
conveyances may have been in great part 
intended as transfers of rights supposed to 
have been acquired under the Sobrante 
grant, which has been rejected by the su- 
preme court. I have felt more difficulty 
and embarrassment at arriving at a conclu- 
sion in this case than in any other it has 
been my duty to decide. The undefined 
character of the exterior boundaries; the 
loss of the original maps; the inconsisten- 
cies and differences in the maps which have 
been presented as copies* the entire absence 
of any rules settled by judicial authority, 
which might have guided me in making a 
location of the comparatively small tract 
of eleven leagues out of the large area in- 
cluded in the map; the numerous aliena- 
tions by Sutter of lands greater even in ex- 
tent than the quantity included in both 
grants, and of which until the decision of 
the supreme court, he was supposed to be 
the owner. All these circumstances have 
contributed to render it more than ordinari- 
ly difficult to arrive at any satisfactory de- 
cision. 

I am fully aware of the force of the ob- 
jections which may be urged against the 
conclusion to which I have come. The most 
that can be said is, that that conclusion is 
perhaps less objectionable than any other. 
Its correctness rests mainly on the answers 
to be given to the following questions: 1. 
Is the settlement at New Helvetia to be 
treated as a location by Sutter of at least a 
portion of his grant, to which any subse- 
quent location by conveyances must be sub- 



[27 Fed. Cas. page 1379] 



Q. S. (SWAT v.) 



ordimxted? 2. Is the location so made prop- 
erly restricted to the land the boundaries of 
which were run by Vioget and delineated 
by dotted lines on the map B. P. L., or 
ought it to include all the land between the 
American river and the parallel of latitude 
drawn on the map and mentioned in the 
grant? 3. Should the lands shown to be 
subject to inundation at periods of high 
water be excluded from the tract? 4. 
Should the various sub-grants by Sutter be 
deemed to have operated as locations by 
him of the tracts conveyed, and should they 
now be successively included in the survey 
in the order of their' dates, until the whole 
quantity granted is obtained? I have put 
the points on which this decision chiefly 
turns in this form in order that the atten- 
tion of the supreme court may more direct- 
ly be drawn to them, and in the hope that 
in the answers to be given to them by the 
superior tribunal, I may be furnished with 
some definite rules, established by the high- 
est authority, to guide me in this most diffi- 
cult and perplexing class of cases. 

[NOTE. An appeal was taken to the su- 
preme court, where the decree of the district 
court confirming the survey and location of 11 
square leagues to Sutter, approved May 11, 
1&G3, was reversed and set aside, and the sur- 
vey and location of the grant by A. W. Von 
Schmidt, approved February 18, 1860, substi- 
tuted in place thereof. The case was remitted 



to the district court, with directions to confirm 
the survey as to the location of the said grant. 
2 Wall. (69 U. S.) 562.] 
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UNITED STATES v. SWANN. 

[1 Cranch, O. 0. 148.] i 

Gircuit Court, District of Columbia. Dec. 
Term, 1803. 

CoMPETEMcr op Witnesses. 

A slave is not a competent witness for a free 
mulatto in a public prosecution. 

[Cited in U. S. v. Mullany, Case No. 15,832; 
U. S. v. Gray, Id. 15,252.] 

Indictment for theft [against Nancy Swann, 
a free mulatto]. 

Mr. Hewitt, for defendant, prayed for a 
summons for a negro slave as a witness for 
the defendant. 

THE COURT inclined to think that the 
slave could not be a witness against her, and 
therefore not a good witness for her, and re- 
fused the summons. 



UNITED STATES v. SWANSON. See Case 
No. 16,156. 

UNITED STATES (SWAT v.). See Case No. 
13,680. 

i [Reported by Hon. William Cranch, Chief 
Judge.] 
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ADMIRALTY. 

See, also, "Courts";* "Shipping." 
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Adniiraltv has no jurisdiction of the of- 
fense of obstructing a navigable stream by 
a bridge 91 

Adoption. 

See "Parent and Child." 

ALIENS. 

The city court of Yonkers is a court hav- 
ing common-law jurisdiction, within Rev. St. 
§ 2165, and may naturalize an alien 007 

The words, "if any person shall make, 
forge," etc., a certificate of naturalization 
(Act March 3, 1813, § 13), are intended to 
be general in their operation, and are not 
confined to seamen 709 
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See, also, "Perjury." 
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MENTS. 
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An obligee who has torn off the seal and 
canceled a bond, in consequence of fraud 
and imposition practiced by the obligor, may 
maintain an action on such bond, and set 
forth the special facts in the profert 1278 

APPEAL AND ERROR. 

The power to issue "all other writs not 
specially provided for by statute" (Judiciary 
Act, § 14) only applies where jurisdiction 
already exists 561 

The nature of a writ of error, and when 
it lies, discussed in an opinion by Clifford, J. 561 

A finding of fact by the district court is 
not a subject of review by a writ of error 
when the record does not show that any 
rules of law were violated, or that any 
erroneous construction of statute was ap- 
plied to the facts proved. . . 1114 

Where the record is actually returned 
and filed in due time, and the copy of the 
writ of error is correct, a mere clerical error 
in the return day in the original writ is im- 
material, and is cured 1097 

On reversal of a judgment in an action 
brought by a writ of error from the district 
court, the circuit court may, if- justice re- 
quire, award a venire facias de novo, triable 
at the bar of the circuit court 967 

APPRENTICE. 

Where the indenture is void by the law 
of the state where made if the apprentice 
is carried out of the state, the master can- 
not hold him in another jurisdiction 975 
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Minors may be enlisted in the navy, but 
not in the army, without the consent of 
their parents or guardians. 1336 

ARREST. 

See, also, "Criminal Law." 

A certified copy of an information filed 
for an offense against the laws of the Unit- 
ed States, without copies of some oath or 
affirmation to facts showing probable cause 
to believe defendant guilty, does not author- 
ize issuing a warrant of arrest 105G 

A marshal who receives a warrant to be 
served upon a circuit court commissioner 
is bound to make return of his doings there- 
under 1000 

A United States attorney has no author- 
ity to take from the hands of the marshal 
warrants regularly issued to him by a cir- 
cuit court commissioner, for the purpose of 
deciding whether or not such warrants 
shall be executed. . . 1000 

An officer may hold a person upon a war- 
rant without informing him that he is ar- 
rested upon it * 236 

ASSAULT AND BATTERY. 

Striking at a person, though no blow be 
inflicted, or raising the arm to strike, or 
holding up one's fist, if done in anger or a 
menacing manner, constitutes an assault. .. 359 

The mere taking hold of another's coat, 
if done in anger, or a rude and insolent man- 
ner, or with a view to hostility constitutes 
an assault and batterv . 359 

It is an assault to double the fist and run 
it at another, saying, "If you say so again, 
I will knock you down." 43 

It is an assault to threaten to strike a 
woman with an uplifted club if she open 
her mouth 798 

A person who flourishes or points a deadly 
weapon at another, intending personal harm, 
is guiltv of an assault, within Act March 3, 
1823, § 22, although no battery has been 
committed 930 

A person is guilty of the offense if he 
could have reached the person intended by 
extending his arm, so as to inflict a blow, 
although no blow was actually given..... 930 

If a man be present, and encourage an 
assault and battery, he is a principal. ..... 806 

Whether an assault was with a danger- 
ous weapon or not may depend upon matter 
of fact, as unou the manner of the assault; 
and the court cannot declare, as a matter 
of law, that an assault, if committed with a 
belaying pin, was with a dangerous weapon..ll28 



1382 



INDEX. 



[27 Fed. Cas. 



ASSIGNMENT. 



Page 



An assignee of a mortgage, or other chose 
in action, takes it subject to the same equity 
that it is subject to in the hands of the as- 
signor 135S 

An assignee who might have obtained no- 
tice, and ought to have sought it, stands in 
no better situation than one having notice. .1358 



ATTACHMENT. 

In the district court of the Southern dis- 
trict of New York, an attachment may be 
issued in aid of a common-law information 
prosecuted by the United States 1326 



ATTORNEY AND CLIENT. 



The court will strike an attorney from the 
roll for malpractice, though it be not indict- 
able 
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Upon an indictment for barratry, no evi- 
dence can be given of specific acts without 
notice given before the trial 595 

BAIL. 

See, also, "Criminal Law." 

The announcement of readiness to proceed 
to trial at the close of the term before ad- 
journment will not entitle the prisoner to be 
released on bail, where he had previously 
obtained a postponement on the ground of 
absence of witnesses 133S 

A certificate in the usual form, bv the 
treasury ofiicials, that a certain balance is 
due by the defendant to the United States, 
is not sufficient cause for bail 1158 

Where the indictment does not describe / 
an indictable offense, the magistrate has a 
discretion as to the amount of bail, and is 
not criminally liable for taking insufficient 
bail 1157 

An acknowledgment without the signa- 
tures of the parties certified by a justice of 
the peace is all that is '*po aired to make a 
recognizance valid and bligatory. 528 

A recognizance of bail is not objectionable 
because embracing the amounts required up- 
on two separate indictments 746 

Where the accused is admitted to bail 
pending consideration of objections to the 
indictment, the recognizance is a binding 
obligation, though the indictment be eventu- 
ally adjudged void 746 

A person under recognizance to appear at 
a certain place at a certain hour is not in 
default before the expiration of that hour, 
and he is not bound to appear elsewhere. . 915 

The cognizor must be called at the time 
and place when and w T here he was bound to 
answer, and an entry made of his default 
on the minutes of the commissioner, which 
he returns to the court, to show a breach of 
the condition of the recognizance 915 

It is not sufficient to aver and prove 
aliunde that the cognizor had in fact ab- 
sconded, and did not intend to appear, and 
could not have appeared if he had been 
called 915 

Where defendant absconded, and the trial 
proceeded in his absence, and he was ac- 
quitted, held, that the estreat would be set 
aside on application of the bail 954 

A motion to set aside a forfeiture of a re- 
cognizance given for appearance to answer 
an indictment, on the ground of irregulari- 
ties, will be denied, where defendant is a 
fugitive from justice 1344 

A motion to remit the forfeiture of a 
recognizance on the ground that the party, 
when called, was in the custody of a state 



Page 
officer, under warrant issued out of the state 
court, will be denied on the ground that 
the question can be best determined on the 
trial of the action on the forfeited recogni- 
zance 1356 

A bond signed by a third nerson, whose 
name did not appear in the body thereof 
after its execution by defendant and anoth- 
er, does not import a joint liability, and a 
joint action cannot be sustained thereon. . . 52S 

BANKRUPTCY. 

A discharge in bankruptcy does not dis- 
charge debts due the United States 873 

Act 1867, § 44, punishing the fraudulent 
disposition of the goods of a debtor, ob- 
tained on credit, and remaining unpaid for 
within three months next before the com- 
mencement of proceedings in bankruptcy, is 
within the power of congress, as a law 
"necessary and proper" for carrying the 

bankrupt law into effect 631 

A deputy clerk, being authorized to act 
the same as the principal, has the right to 
administer oaths in bankruptcy; and such 
oaths are presumed to be administered in 
the presence of the court, and by virtue of 

its authority 151 

The repeal of the bankrupt law of 1800 
by Act Dec. 19, 1803, bars a criminal prose- 
cution thereunder 458 

An indictment under Rev. St § 5132, will 
lie before an order of adjudication in bank- 
ruptcy 49 

In an indictment under Act 1S67, § 44, 
all matters necessary to constitute the of- 
fense as defined therein must be pleaded . . 614 
The description of the goods should be as 

definite as in a declaration in trover 614 

The word "feloniously" should be omit- 
ted, the offenses being indictable as misde- 
meanors 614 

An indictment for obtaining goods under 
false pretenses (Rev. St. § 5132, el. 9) need 
not charge an intent to defraud creditors 

generally 49 

The negative averment that the accused 
was in fact not carrying on business and 
dealing in the regular course of trade when 
he obtained credit for goods on false pre- 
tenses is not necessary. 49 

Under an indictment based upon Rev. St. 
§ 5132, cl. 9, it must be shown that defend- 
ant falsely represented that he was carry- 
ing on business in the ordinary course of 
trade, and that such representations ' in- 
duced the seller to part with his goods 490 

Under clause 10, it must be shown that 
the intent to defraud existed in the mind 
of the bankrupt against his creditors gen- 
erally, and not against the particular cred- 
itor from whom the goods were obtained. . 490 

To sustain a conviction for concealing as- 
sets from the assignee, it is not necessary 

to prove a demand by the assignee 1170 

To sustain a conviction for a fraudulent 
disposal of goods, it is not necessary that 
such goods shall have been obtained within 
three months prior to the commencement 

of the proceedings in bankruptcy 1170 

The compulsory examination of a bank- 
rupt under oath cannot be given in evidence 
against him on a criminal proceeding 616 

BANKS AND BANKING. 

See, also, "Internal Revenue." 

Customs bonds left with a bank for col- 
lection, and paid with the proceeds of notes 
made by the principal, and bearing forged 
indorsements, will be Jield discharged, and 
the bank cannot enforce the prioritv of 
payment of the United States out of the 
assets of the principal 905 
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BILLS, NOTES, AND CHECKS. 

Page 

The payee of a bill drawn by a public 

officer upon a general agent of the United 

States must show that value was given 

therefor, where a strong ground is made 

out to show a want of consideration 623 

Stolen bank notes, received in good faith 
in the course of business, will not be or- 
dered to be restored to the person from 
whom stolen 716 

BONDS. 

See, also, "Bail"; "Customs Duties"; "In- 
ternal Revenue"; "Office and Officer"; "Post 



Office"; "Shipping." 

A printed form of bond was signed by 
persons who had consented to become sure- 
ties. The blanks were subsequently filled 
out without express authority from them, 
and the same was subsequently accepted by 
the United States. Held not a valid bond, 
as to the sureties 82 

Conditions inserted in a statutory bond m 
excess of the statute requirement may be 
rejected as surplusage, and the bond sus- 
tained as to the others 53, 64 

A bond taken under an act of congress 
is not governed by the local law, but is, in 
contemplation of law, given at the seat of 
thp federal government 130o 

It is no defense to a bond that it was 
executed on the agreement that it should 
be signed by another, and that such other 
was falsely personated, when defendant 
procured such personation 635 

The assignment of the breach of a condi- 
tion by a direct negative of its words is 
good : 127t > 

The question whether nil debet is prop- 
erly pleaded to a declaration on a penal 
bond assigning breaches can only be raised 
by demurrer .liol 

A plea seeking to avoid a bond for being 
illegally taken colore officii should specially 
state all the facts which show such irregu- 
larity 967 

If a plea of performance be too narrow, 
or contain a flat negative pregnant, it is 
bad •• »<*7 

If defendant on oyer does not set out the 
whole of the bond, plaintiff may relieve 
himself by praying it to be enrolled 967 

Separate profert need not be made of the 
condition of the bond, where the declaration 
states the condition in assigning the breaeh,.12<8 

Bounties.. 

See "Fisheries." 

Bridges. 

See "Navigable Waters." 

CITIZEN. 

See, also, "Aliens"; "Civil Rights." 

Free persons of color born within the al- 
legiance of the United States have always 
been regarded as citizens 7i>5 

The emancipation of a native-born slave 
by the thirteenth amendment removed the 
disability of slavery, and made him a citi- 
zen of the United States, subject, however, 
to anv lawful restriction imposed upon his 
right to vote, or other powers or privileges. . 7oo 

CIVIL BIGHTS. 

See, also, "Citizens." 

The civil rights bill is not a penal statute, 
but a remedial one, and is to be liberally 
construed • • • • ' °° 



Page 

A prosecution for burglary is "a cause af- 
fecting" the owner of the building entered, 
within the meaning of Act April 9, lbbb, 
§ 3 giving the federal courts jurisdiction 
where the rights secured thereby cannot be 
enforced in the stnte courts. ....... • • • lbo 

The circuit court has jurisdiction of a 
prosecution -for burglary, where the owner 
of the building entered is, on account of 
color, incompetent by the law of the state 
to testify in support of the indictment as 
a white person might, though the indict- 
ment does not aver the statute denying the 
rjo-ht '°° 

Whether an indictment for unlawfully 
preventing certain citizens of African de- 
scent from registering or voting at a mu- 
nicipal election should charge that the acts 
were done on account of race, color or pre- 
vious condition of servitude, quaere. . 50f> 

A clerk in charge of the reception of 
travelers at a hotel is liable under Act 
March 1, 1875, for refusing accommoda- 
tions to a negro traveler by reason of his 
color 1Z1 



COMMON LAW. 

In the absence of statutory provisions, 
the federal courts resort to the common 
law for guidance in the construction of le- 
gal terms and phrases 390 

COMMON" SCOLD. 

An indictment charging defendant with 
being a common slanderer or common 
brawler is not sufficient. It should charge 
defendant as a common scold or common 
barrator, in technical language 906 

Upon the trial on an indictment for being 
a common scold, particular instances of 
scolding may be given in evidence. ....... 907 

The offense of being a common scold is 
punishable as a nuisance at common law, 
by fine and imprisonment, the punishment 
by ducking being obsolete 907 

CONSPIRACY*. 

See, also, "Internal Revenue." 

A conspiracy is where two or more per- 
sons confederate or combine to do an un- 
lawful act, and it may be proved by direct 
and positive evidence, or by facts showing 
that there was a concert of action and a 
unitv of purpose in effecting an unlaw- 
ful object • -1144 

Both the agreement or combination to do 
an unlawful act, and an act done by one or 
more in pursuance thereof, are necessary 
to constitute the offense • 19' 

An agreement whereby a commissioner 
taking evidence in support of a claim 
against the United States is to have a con- 
tingent fee of $5,000 is not necessarily 
criminal 181 

Employes, if acting without any illegal 
purpose.* may quietly and peaceably leave 
the service of their employer by concerted 
action at a given time, so long as they do 
not violate any contract to remain longer. .131^ 

It is unlawful for employes whose em- 
ployment is at an end to combine to induce 
others to quit the same service at the same 
time, but before their employment has ex- 
pired ..." :**••:*,• 

A conspiracy to obstruct the mail in viola- 
tion of Rev. St. § 3995, is a violation of 
section 5440, as a conspiracy to commit an ^ 
offense against the United States 131^ 

Where the existence of an unlawful con- 
spiracy is proved, an overt act by one of the 
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parties thereto becomes the act of all, and 

they are all alike guilty 181 

The fact that the overt acts charged and 
proven were severally criminal is no an- 
swer in an indictment for conspiracy, and 
such overt acts may be proven to show the 

existence of the conspiracy charged 813 

Identity of conspiracy is not destroyed 
by the connection at a subsequent time of 

new parties therewith , 197 

A conspiracy to do an unlawful act, 
formed in one district, and in part executed 
there, is punishable in that district, though 
it was consummated in other parts of the 

United States 181 

The defendants may be tried in any dis- 
trict where the overt acts were committed . 813 

An indictment will lie for a conspiracy to 
cheat by selling a free negro as a slave. . .1277 
The time and place of conspiracy must 

be alleged in the indictment 1260 

On a joint indictment against several, the 
acquittal of some of defendants does not 
prevent the conviction of two shown to 

have conspired 813 

It is not necessary to set forth the county 
in which the alleged conspiracy was form- 
ed, and it may be rejected as surplusage. .1144 

\Yhere the syndic of a firm is charged 
with conspiracy to defraud the United 
States in preferring a false claim, there is 
no conclusive presumption that he had ac- 
quired all the knowledge from the books 
of the firm which a proper execution of his 

trust would have required him to gain 181 

Upon prima facie proof of a conspiracy, 
the acts and declarations of each conspirator 
are admissible upon the trial of anv one of 

tbem 1312 

The jury must be first satisfied of a com- 
mon, design, confederation, and purpose, be- 
fore the acts and declarations of one partici- 
pating are competent evidence against a 
confederate to prove the scope and purpose 
of the conspiracy 1312 

CONSTITUTIONAL LAW. 

While the power to regulate commerce 
among the states is vested in congress, the 
judicial power cannot act until congress 
prescribes the rule in regard to commerce. . 686 

Congress has power to pass a law impos- 
ing a license duty on those who are engaged 
in a business which is a subject of a police 
regulation by .the states 810 

Act May 8, 1830, providing a new rem- 
edy, is not invalid as affecting prior vested 
rights 932 

A state law cannot take awav rights and 
privileges secured by the constitution and 
laws of the United States 711 

In the absence of an express prohibition, 
a grant of power to congress does not pre- 
vent the states from continuing to act on 
subjects within the grant until congress 
legislates fully concerning it, and so as to 
conflict with the acts of the state 91 

Defendant is not put in jeopaxdv where 
the jury are impaneled and sworn before he 
has been arraigned or has pleaded to the 
indictment, and after he has been arraigned 
and has pleaded a new jury may be impan- 
eled and sworn 810 

After the jury is sworn the court will 
not quash the indictment for a fatal vari- 
ance, the prisoner having a right to a ver- 
dlct 479 



CONTEMPT. 



Page 



The authority to punish for contempt rol- 
lows as a necessary incident in establishing 
a tribunal of justice 91 

CONTINUANCE. 

It is no cause for a continuance that de- 
fendant has not been furnished with a copy 
of the indictment and a list of the jurors, 
if he has not applied for them 1065 

In the case of felony the prisoner is en- 
titled, after being furnished with the names 
of the witnesses against him, to a reasona- 
ble time in which to bring testimony from 
the counties in which such witnesses* live. .1338 

The court will not postpone a criminal 
trial on the ground of the absence of wit- 
nesses, unless the evidence to be given by 
such witnesses is pertinent to the issue, and 
the witnesses are material 1192 

A criminal trial will not be postponed to 
enable defendant to obtain evidence which 
would have an influence upon the mind of 
the court in mitigation of punishment, but 
which is not legally admissible before a 



jury 



.1192 



The affidavit for the continuance on the 
ground of the absence of witnesses residing 
out of the district must particularly set 
forth in what matters their testimony is 
material 1192 

Proper practice where a postponement is 
desired by plaintiff for the" purpose of ob- 
taining testimony of new witnesses 1333 

COSTS. 

No costs can be allowed, other than those 
specifically enumerated in the act of Feb- 
ruary 26, 1853 310 



CONSULS. 

^ A foreign consul is indictable and triable 
m the federal courts for the eommon-la.w 
offense of sending anonymous letters and 
threats, with intent to extort money 714 I 



COUNTERFEITING. 

"Where an original paper executed with 
printed signatures is not good under the 
statute, yet, where it purports to be a gen- 
uine certificate, it is a felony, under Act 

March 3, 1825, § 19, to counterfeit it 976 

The law presumes the intention in pass- 
ing counterfeit paper to be to defraud any 
person who may suffer a loss by receiving ft 
as genuine 1051 

An indictment will lie under Act Jnne 30, 
1864, § 11, foi aiding and assisting in the 
making of a counterfeit plate from which 
national counterfeit banknotes could be 
printed 901 

Counterfeiting an indorsement on a post 
note of the Bank of the United States held 
not an offense under section 18 of its char- 
ter 1343 

Intoxication is no defense to an* indict- 
ment for passing counterfeit notes, if de- 
fendant was possessed of his reason, and 
was capable of knowing whether the note 
he passed was good or bad 902 

An indictment for counterfeiting, not 
found within two year? subsequent to the 
commission of the acts charged, is barred 
by the statute of limitations 1070 

The offenses of passing counterfeit coin 
at different times and on different occa- 
sions may be joined in the same indict- 
ment 216 

An indictment for counterfeiting United 
States coin, under section 20 of the crimes 
act of 1825, need no* aver an intent to 
pass the coin as true, nor an intent to de- 
fraud 506 

Contents and sufficiency of an indictment 
for uttering as true a forged note of the 
Bank of the United States after the expira- 
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lion of the term for which the corporation 
-was created 179 

On an indictment for counterfeiting notes 
■of the Bank of the United States, an in- 
tent to defraud some corporation or person 
must be shown • *> 

The notes stated in the indictment and 
;given in evidence as counterfeited, and 
those alleged to be counterfeited, must be 
shown to be the same o 

Defendant may be convicted of uttering 
•or passing spurious notes upon proof that 
lie sold and delivered them as spurious, 
with intent that they should be passed up- 

•on the public as genuine. (Act June 30, 

1864, § 10.) ;•• 80 

On trial of an indictment for passing 
■counterfeit notes of a certain bank, evi- 
dence of passing a counterfeit note of an- 
other bank at another time is not admissi- 
ble 902 

But evidence is admissible of the passing 
of similar counterfeit notes, or of passing 
notes of a different bank, at the same time, 
or of having them in possession 902 

COTTRTS. 

See, also, "Admiralty"; "Appeal"; "Criminal 

Law"; "Habeas Corpus"; "Mandamus.' 
Comparative authority of federal and 

state courts: Process. 

The execution of writs of mandamus is- 
sued bv the federal circuit court cannot be 
interfered with by the process or judg- 
ments of the state courts, and such inter- 
ference is illegal and void 1077 

A county judge who has levied a tax to 
pay a judgment against the county, in obe- 
■dienee to a writ of mandamus issued by a 
federal circuit court, is guilty of a contempt 
where he annuls the levy in obedience to a 

subsequent order of the state court 1077 

Federal courts — Jurisdiction, in general. 

The grant of powers to congress over cer- 
tain subjects does not invest any particular 
courts with that authority until expressly 
conferred by congress, except in the case 
of jurisdiction expressly given to the su- 
preme court... ;•,•••; 91 

'Where the jurisdiction of the federal 
courts has once attached, a change in the 
relation or condition of the parties in the 
progress of the cause, will not oust such 
jurisdiction :•*.*• *** 

Congress has power to confer jurisdiction 
on the federal courts of suits brought 
against defendants nonresident in the dis- 
tricts where the suits are brought. 387 

Such jurisdiction has been conferred as 
to suits against nonresidents commenced in 
the state courts by attachment, and re- 
moved to the federal courts, by Act March 
3, 1S75, §§ 2, 4 387 

Previous to the passage of Act June 17, 
1S44, the federal courts had no jurisdic- 
tion to hear, try, and punish offenses com- 
mitted in the Indian country west of Ar- 
kansas, and such act was not retrospective..l296 

The federal courts have no jurisdiction to 
punish the crime of murder committed with- 
in a fort of the United States existing in the 
state of Kansas at the time such state was 
admitted into the Union 1288 

, Grounds of jurisdiction. 

Where jurisdiction depends upon a party, 
it is the party on the record oS 

— Supreme court. 

The constitutional provision vesting in the 
supreme court "original jurisdiction" in all 
eases affecting ambassadors, other public 
ministers, and consuls, does not make that 
jurisdiction exclusive 713 



Circuit courts. . . Page 

Under section 11, Judiciary Act, giving 
the circuit court jurisdiction of all crimes 
and offenses cognizable under the authority 
of the United States, such courts have juris- 
diction to try an indictment against a for- 
eign consul for offenses committed in this 
country 713 

"Where there is an obstruction to com- 
merce which operates to the irreparable^ in- 
jury of an individual, or of the United 
States, the federal circuit court may act to 
prevent the injury 686 

The circuit court has jurisdiction over a 
revolt on a vessel which has not cleared, 
but is lying at anchor in a navigable 
stream where the tide ebbs and flows 1290 

The circuit court has jurisdiction of a 
creditor's bill brought by the United States, 
where the matter in dispute exceeds, exclu- 
sive of costs, the sum or value of §500. 
(Act Sept. 24, 1789, § 11.) 1344 

1 District courts. 

The jurisdiction of the district court for 
the district of Oregon over offenses com- 
mitted in Alaska does not extend to the 
crime of distilling spirits therein without 
paying a tax therefor. (Act July 27, 1868, 



§ 7.) 



1021 



A ease will not be remitted to the circuit, 
court from the district court except when 
it appears that the questions of law are, in 
the judgment of the district court, of so 
grave a character that it must judicially de- 
clare them both difficult and important 36o 

The fact that the judge had given strong 
and decided views of the law in a charge 
to the grand jury is no ground for remitting 
the case to the circuit court 36o 

. Procedure. 

The practice of the court may be estab- 
lished without the existence of a positive, 
written rule 1326 

The forms of process and procedure of the 
federal courts in actions at common law 
within the 13 original states are the same 
as those employed therein May 8, 1792, ex- 
cept so far as the federal courts may have 
prescribed alterations 1326 

Act May 19, 1828, § 1, does not apply 
within states which were members of the 
Union before September 29, 1789 1326 

The practice and jurisdiction of the fed- 
eral circuit court as a court of equity can- 
not be controlled by the practice of the 
state courts 444 

Criminal proceedings in the federal courts 
are not governed by the laws of the several 
states, except as provided by act of con- 



gress 



.1056 



The state regulations for the procurement 
of grand and petit jurors to serve in the 
federal courts, as well as their Qualifica- 
tions and exemptions, are adopted by Acts 
Sept. 24, 17S9, §29; May 13, 1800; July 20, 
1810 727 

Peremptory challenges in criminal cases 
in the federal courts are regulated by the 
common law 727 

CEIMJJSTAL LAW. 

See, also, "Arrest"; "Assault and Battery"; 
"Bail"; "Bankruptcy"; "Common Scold"; 
"Conspiracy"; "Constitutional Law"; "Con- 
tinuance": "Counterfeiting"; "Courts"; "Dis- 
orderlv House"; "Dueling"; "Elections and 
Voters"; "Extradition"; "False Pretenses"; 
"Forgerv"; "Fraud"; "Gaming"; "Grand Ju- 
ry"; "Habeas Corpus"; "Highways"; "Homi- 
cide"; "Indians"; "Indictment and Informa- 
tion"; "Internal Revenue"; "Jury"; "Lar- 
cenv"; "Literary Property"; "Mayhem"; "Neu- 
trality Laws"; "New Trial"; "Obstructing 



1386 



INDEX. 



[27 Fed. Cas. 



Justice"; "Pardon"; "Perjury"; "Piracy"; 
"Postoffice"; "Receiving Stolen Goods"; 
"Riot"; "Robbery"; 'Treason"; "Witness." 

In general. Page 

A doubt whether an act charged in an in- 
dictment is embraced in the criminal prohib- 
ition must be resolved in favor of the ac- 
cused 742 

Where a penal statute is complete without 
certain words, and giving them effect will 
render the whole act meaningless, they 
should be rejected as surplusage 1310 

Criminal liability. 

Insanity, to constitute a defense, need only 
to have existed at the moment when the 
act was charged to have been committed. .1074 

A person who can discriminate a right 
from a wrong act is liable to punishment, 
and his acts are the best test of his sanity.. 1072 

The concealment of the offense, as well 
as flight from justice, and a judicious use 
of the money stolen, by a thief, show a 
knowledge of the offense ... .1072 

Where there is conflicting testimony on 
the question of the sanity of the prisoner, 
he is entitled to the benefit of a reasonable 
doubt 1074 

Principal and accessory. 

An accessory after the fact cannot be 
tried as a principal unless the indictment 
show either that the principal has been 
convicted, or has fled from justice, or can- 
not be found 90 

Jurisdiction. 

Extent of the criminal jurisdiction of the 
United States stated by Field. O. J 1132 

The federal courts have no common-law 
jurisdiction to try and punish crimes, but 
only such jurisdiction as is expressly au- 
thorized by the constitution or by congress.. 

91, 694 

The federal courts have jurisdiction of 
all criminal cases arising under the federal 
Jaws 1147 

The circuit court has jurisdiction to in- 
ouire into and pass upon all acts charged 
by competent authority to be public of- 
fenses, and oresented to it by such authority 
for its consideration 746 

The jurisdiction of the United States to ] 

punish crimes extends to vessels sailing un- I 

der their flag, wherever they may be 1132 . 

Except offenses committed on the high ; 
seas, or in places in the states which are \ 
under the exclusive jurisdiction of the Unit- ' 
ed States, there are no felonies against the '■ 
United States cognizable by courts of the 
United States, except those which are ex- 
pressly made such by act of congress 1060 

"High seas" (Act April 30, 1790, c. 9, § 8) 
mean any waters on the sea coast which 
are without the boundaries of low-water 
mark S99 

An offense committed in a bay which is i 

entirely landlocked and inclosed by reefs 
is not committed on the high seas within \ 

Act March 26, 1804, c 40 871 

The federal courts have jurisdiction, un- j 

der the act of 1825, over their own citizens, i 

in foreign countries, for offenses committed j 

on tide waters 822 

An American vessel was wrecked within 
lo0 feet of the Mexican shore, and com- 
pletely broken up and destroyed. Defend- 
ant recovered a part of her treasure, buried 
in the sand under water, and converted the 
same. Held, that the United States courts 
had no jurisdiction either over the place 
or property 1132 

The court, in a capital case, arrested 
judgment on its own motion, for want of 
jurisdiction, and directed that the prisoner 
be turned over to the state authorities. . . . 923 



Preliminary hearing: Arrest, commit- 
ment, custody, and discharge of ac- 
cused. 

Page 

No instruction or official authorization is 
required for the institution of a criminal 
prosecution, and it is the duty of a judge to 
issue a warrant on the complaint of any 
citizen . 1123 

A United States commissioner has power 
to let to bail one brought before him on a 
criminal complaint, pending the proceed- 
ing, in those states where justices of the 
peace have a similar power 915 

The commissioner has power to adjourn 
to another time and place, as incident to 
the power to hear and determine, but he 
cannot adjourn in the absence of the ac- 
cused 915 

Pending the hearing of a motion for new 
trial on conviction as a common scold, de- 
fendant was required to give bail for ap- 
pearance and for good behavior 907 

In order to justify a committing magis- 
trate in holding the accused for trial, it is 
only necessary that the evidence should 
show probable cause to believe that the pris- 
oner committed the offense charged 1303 

A person arrested in one district cannot 
be removed to another until after examina- 
tion and commitment, but is entitled to ex- 
amination in the district in which arrest- 
ed 1056 

A warrant for the removal of a prisoner 
to another district, in which he was indict- 
ed, will not be granted, in the absence of 
the original affidavit or information or in- 
dictment, or duly-certified copies thereof, 
or proof of the commission of the offense. . 128 

Limitation of prosecution. 

Act April 30, 1790, § 32, limiting the 
prosecution of offenses not capital to two 
years, is applicable to common-law misde- 
meanors, in the District of Columbia. .595, 1124 

The finding of an informal presentment 
is not the finding or instituting of the in- 
dictment, so as to take the case out of the 
statute 1124 

There must be a leaving of one's home, 
residence, or place of abode within the dis- 
trict, or a concealing of one's self therein, 
to avoid detection or punishment for some 
offense against the United States, to con- 
stitute a "fleeing from justice," under 1 St. 
117, § 32 212 

Control of prosecution. 

The United States district attorney has 
no absolute power to dismiss a criminal 
charge while an examination of the accused 
is proceeding before a commissioner, or the 
grand jury yj$i 

After indictment found, and before trial 
commenced, the district attorney has ab- 
solute power to enter a nolle prosequi. .. . 984 

The district attorney has power, under 
control of the court, at any time before a 
jury is impaneled, to enter a nolle prosequi..l350 

Arraignment and plea. 

In cases of felony the prisoner must be 
arraigned in the criminal bar, or dock. .521, 543 

The prisoner charged with a felony need 
not hold up his hand when called, if he ad- 
mits himself to be the person indicted. .. . 543 

In misdemeanors, as well as in felonies, 
two or more pleas in abatement, not re- 
pugnant to each other, may be pleaded to- 
gether 750- 

On demurrer to an indictment, where it 
is not suggested that defendant has any de- 
fense thereto, judgment absolute will be 
rendered against him on overruling the de- 
murrer 673 

Pleas of the general issue and the stat- 
ute of limitations, being double pleading, 
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are not allowable, and the special plea will 
lie stricken out 1070 

Time and place o£ trial. 

A motion to bring on the trial will take 
precedence of a motion for an attachment 
against absent witnesses. 1102 

Conduct of trial. 

Practice of abusing witnesses and at- 
tacking absent persons by counsel, in ar- 
guments to the jury, commented on 819 

When several persons are charged in one 
indictment with the same offense, each de- 
fendant has a right to be tried separately.. 1041 

Trials for misdemeanors may be had, 
after service of summons upon the accused, 
without his actual presence in court, es- 
pecially if he be represented by counsel. .1030 

The accused is not entitled to the minutes 
of the proceedings before the grand jury, 
nor, in the absence of strong reasons to the 
contrary, should they be furnished him. . . .1275 

Where there has been no preliminary ex- 
amination, it is within the discretion of the 
court to order a list of the witnesses sworn 
before the grand jury to be furnished the 
accused 1275 

Upon an indictment for a nuisance in 
keeping a public gaming house, the question, 
"who dealt the cards?" is objectionable as 
too general 1357 

Counsel will not be permitted to argue a 
question of law to the jury, in contradic- 
tion of the previously expressed opinion of 
the court 1347 

Evidence. 

The court will take judicial notice of the 
public statutes of the state referred to in 
the indictment 673 

The examination of a witness before an 
examining court, where the witness has 
since died, is competent evidence upon the 
trial of the party for the same offense. .. . 490 

The rule that the testimony of a deceased 
witness may be given in evidence on a sec- 
ond trial between the same parties does not 
apply to a criminal case. •.••.■• -1307 

Words accompanying acts are admissible 
to show the intent 236 

The statements of a party charged with 
absconding, made on his way from the 
place of his residence, as to his intention of 
returning, is competent evidence to disprove 
the charge 490 

Where the evidence shows that defend- 
ant made a false statement about the cir- 
cumstances of the commission of the crime 
charged, he may show that he had good 
reason to believe at the time that the state- 
ment was true 696 

False and contradictory statements, and 
falsification of records by defendant, and 
special circumstances not consistent with 
his innocence, may all be considered in de- 
termining his guilt tJ9t> 

Confessions extorted from the prisoner 
cannot be used against him t>31 

Confessions to be excluded from the jury 
must have been made by the prisoner un- 
der some hope of advantage, or extorted 
by some apprehension of danger 189 

Confessions made to an examining magis- 
trate under hopes excited by statements 
that his punishment might be mitigated are 
not admissible 580 

While a confession made upon promise of 
favor is not admissible, the fact that the . 
prisoner went to the place where the prop- 
erty was secreted, and identified it, is ad- 
missible 798 

The whole confession must be given in 
evidence if any part is given, but the jury 
is not bound to accept it all as true. . .624, 1233 
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Good general character avails a defend- 
ant only in a doubtful case . . 902 

Proof of good character may afford good 
ground for a presumption of innocence if 
there is doubt of guilt, but it will not over- 
come satisfactory proof of guilt 1144 

A reasonable doubt is a doubt for which 
a reason may be assigned, not necessarily 
sufficient to convince another, but such as 
may properly influence a juror honestly en- 
deavoring to perform his duty .1312 

Jnry. 

The jury are not the judges of the law in 
the federal courts 810 

The question whether one fact can be in- 
ferred from another is a question of law, to 
be decided by the court 1347 

The right of the jury to decide the law as 
well as tine facts results only from their 
power to find a general verdict 1347 

Where the jurisdiction depends upon 
facts to be found by the jury, the latter 
may, under the direction of the court as 
to matter of law, affirm, through the medi- 
um of a general verdict, whether there is 
or is not jurisdiction 950 

The court may require that the constitu- 
tionality of the act on which the indictment 
is founded shall be argued to the court, 
instead of the jury 810 

After the jury is sworn in a capital ease, 
and the cause has been opened, the court, 
without the prisoner's consent cannot dis- 
charge a juror at his. own request 696 

A jury sworn, even in a capital case, 
may be discharged by the court under any 
sudden and uncontrollable emergency, and 
such discharge is no bar to another trial. .1067 

The prosecuting attorney, after the jury 
are impaneled and witnesses sworn, has 
no right to enter a nolle prosequi, because 
the evidence is not sufficient to convict, 
which will not have the effect of a verdict 
of acquittal 1067 

The jury having been discharged after 
being out only about foui hours and report- 
ing that they were equally divided and 
could not agree, the court was divided on 
the question whether the discharge was jus- 
tifiable under the circumstances. . . 504 

Verdict: Judgment: Sentence. 

One good count in an indictment will sus- 
tain a general verdict although the others 
are bad 604 

Where a sealed verdict is brought in by 
consent of the parties, the court will not 
permit the jury to be questioned as to their 
finding, but will order them to be polled. . . 604 

The court will not delay judgment mere- 
ly to give defendant time to discover new 
evidence on which to ask a new trial 696 

In misdemeanor cases in the federal 
courts, the court, and not the jury, should 
assess the fine. 23 

Where a statute merely alters the punish- 
ment of a common-law offense, the statu- 
tory punishment may be inflicted, although 
the indictment does not conclude against 
the form of the statute 187 

In cases of statutory crimes punishable 
by fine, or by fine and imprisonment, the 
federal courts may sentence defendant to 
confinement in jail until the fine is paid. . . 822 

A prisoner confined in a New York jail 
under a sentence which did not fix the place 
of confinement is not entitled to the deduc- 
tion of five days during every month, un- 
der Act March 3, 1875, but to the deduc- 
tion allowed by Rev. St. § 5543 977 

Ifceview. 

A writ of error dots not lie from the su- 
; preme court to the circu't court..... 551 
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If the alleged error be in the judgment 
itself, and not in the process, a writ of er- 
ror does not lie in the same court to correct 

it 561 

A writ of error coram vobis does not lie 
in the circuit court, either from its own 
judgment, or the judgment of the district 
court .......... 561 



CUSTOMS DUTIES. 

See, also, "Forfeiture"; "Seizure." 

Customs laws. 

The revenue acts of 1799 and 1863 ap- 
ply to commercial intercotirse between Can- 
ada and the United States as well as to 
other foreign countries . 1030 

The contemporaneous exposition by the 
government of an act prohibiting certain 
importations, followed by the concurrent 
practical construction for 30 years, will 
govern, as against the claim of the govern- 
ment to a different construction. 718 

Hates of duty. 

To authorize the entry of small pieces of 
bolt iron under the name of "chain links," 
it must be proved that they have been pre- 
viously known in commerce by that name . . 958 

Where bar or bolt iron has been changed 
by subsequent manufacture, it ceases to be 
subject to duty as such, although it may 
not have become a new and distinct manu- 
facture, having a new name or use 958 

A vessel sailing in ballast from Boston, 
by way of New York, to San Francisco, for 
a. cargo to Europe, is not engaged in "coast- 
wise" trade, within Act June 1, 1872, § 10; 
and articles withdrawn from bond, and 
used in repairing her, are exempt from duty 460 

Trade between the Atlantic and Pacific 
ports of the United States is "foreign 
trade," and not "coastwise trade," within 
Act June 1, 1872, § 10 460 

Invoice: Entry: Appraisal. 

An oath taken under Act March 1, 1823, . 
not so modified "as to conform to the provi- 
sions of Act March 3, 1863, is not suffi- 
cient to support an entry, and will work a 
forfeiture of the goods 1036 

Under Act Aug. 30, 1842, the price or 
value of the goods mnst be stated in the 
invoice according to the actual market 
value or wholesale price af the time of pur- 
chase in the principal markets of the coun- 
try from which the imports are made 240 

Goods imported by the manufacturer 
must be invoiced at the actual market 
value at the time and place of manufacture. 
(Act March 3, 1863) 1099 

"Market value" is the price at which the 
manufacturer holds the goods for sale, and 
which purchasers are willing to pay in the 
ordinary course of trade 1099 

Evidence is not admissible to show that 
there was not in fact such an actual mar- 
ket value 1099 

The cost of production, with the addi- 
tion of a manufacturer's profit, is admissi- 
ble as tending to show market value, when 
no evidence of sales can be given .1099 

The cost of the raw materials is to be 
taken at the market price of such material 
at the time when the manufacture of the 
goods was completed 1099 

The sum at which an agent who pur- 
chased goods for his principal surrendered 
them to the latter, because he was unable 
to pay more, is not the proper invoice price; 
otherwise where the agent violated his au- 
thority in purchasing the goods 1115 

The government is not bound by the acts 
of its consul in certifying to the correctness 
of an invoice, when based upon false and 
fraudulent statements 1099 
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In assessing ad valorem duties on given 
weights, the actual weight when landed 
governs 75 

The merchant appraisers in whose pres- 
ence the packages must be examined by 
the customhouse officer under Act 1799, c. 
22, § 67, must be in a situation to be able to 
witness the examination, and to see and 
testify to a part, at least, of the contents of 
each package 340 

Under Rev. St. §§ 2927, 2928, there can 
be an appraisement for an abatement of 
duties for damage sustained to the goods 
during the voyage after entry and payment 
of the estimated amount 523 

Within a year from the entry a collector 
may make a reliquidation, notwithstanding 
a previous liquidation and payment of the 
duties, which will be binding upon the im- 
porter in the absence of an appeal 521 

Neither aceident, mistake, nor innocence 
of fraudulent intention is a sufficient de- 
fense to an information fT forfeiture of a 
package of goods containing an article not 
described in the invoice. (Act May 28, 
1830.) .401 

But evidence of accident or mistake may 
be given to rebut the inference of fraudu- 
lent intention 405 

The decision of the collector as to the rate 
and amount of duties is final and conclusive, 
under Rev. St. § 31, unless the owner, within 
10 days after the ascertainment and liquida- 
tion, appeal therefrom to the secretary of the 
treasury 1276 

In the absence of such appeal, the courts 
cannot grant relief 1276 

Manifest. 

Articles purchased for the ship's equip- 
ment to replace articles lost or deteriorated 
by use are not subject to duty, and need 
not be entered in the manifest 264 

Hempen cables and hawsers are not "ves- 
sel and cabin stores" (1 Stat. 644, § 23), 
nor are they "sea stores" (Id. § 45 1 264 

Importations from Canada lield governed 
by Act March 2, 1S21, and not by Act Au- 
gust 30, 1842, § 19 187 

A horse brought in from adjacent foreign 
territory as a mere instrument of convey- 
ance in the prosecution of a temporary 
journey, is not within Act 1821, § 1, and no 
manifest thereof is necessary. , 315 

The master is not liable for not entering 
on a manifest goods brought on board a 
foreign vessel, and concealed by the steward. 
(Act March % 1799.) 1283 

An information will lie directly against 
a vessel for the recovery of the penalty for 
importing goods not included in the mani- 
fest without a previous prosecution of the 
master 609, 672 

In such suit proof that the master had 
no actual knowledge that the goods were 
on board will not exempt the vessel from 
liability 672 

The district court has jurisdiction on an 
information against a vessel and her mas- 
ter alleging importation of merchandise not 
included in the manifest to enforce the pen- 
alty against the vessel without a trial by 
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A suit to recover the penalty against the 
master of the vessel for the importation of 
merchandise not included in the manifest 
is a suit at common law, and he is entitled 
to a trial by jury 669 

An information against a vessel and her 
master charging the importation of mer- 
chandise not included in the manifest may 
be amended without terms in respect to al- 
legations of ownership ot the vessel 669 

On, an information against a vessel and 
her master for the penalty for the importa- 
tion of merchandise not included in the 
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manifest tried as a civil cause of admiralty 
and maritime juried i^t'on, where the an- 
swer of the vessel does not except to such 
joinder but that of the master does, the in- 
formation will be dismissed as to him and 
a decree entered against the vessel. . . .669, 672 

If the master make report of arrival he 
is not liable to the penalty (Act March 2, 
1799, § 30j, though he do not repair to the 
office of the principal officer of customs for 
that purpose •••• "" 

Unlading. 

Goods free of duty cannot be lawfully 
unladen and delivered without a written 
permit from the collector and naval officer. 

(Act March 2, 1799, § 50.) 954 

Mackerel, the property of an American 
citizen, caught in an American vessel by 
an American seaman, and shipped in an 
American vessel from a foreign port of 
transshipment, cannot be landed under 
such section without a written permit 9o4 

Innocence of intention cannot, any more 
than ignorance of law, afford a defense to 
the master or owner of a vessel for a viola- 
tion of Act March 2, 1799, § 50 954 

The removal of dutiable goods from the 
vessel to the wharf is an unlading, within 
Act July 18, 1866, and, where no permit 
was granted, will subject them to a for- 
feiture iei 

Goods were taken at night in a boat from 
the vessel, and when partly unloaded on 
the wharf the witness discovered himself, 
and the goods were all returned to the ves- 
sel. Held not a landing, within Act March 
2, 179*9 .....1246 

Act March 2, 1799, § 27, which makes the 
unlading an offense, applies only to the cap- 
tain and mate 1246 

Liability for duties: Lien: Actions. 

Although included in the invoice, goods 
lost on the voyage are not subject to duty. . 75 

Payment of duties into the state treas- 
ury or to the Confederate* government, on 
goods imported at a place entirely in con- 
trol of the rebel foi.os during the war of 
the Rebellion, will not discharge the du- 
ties ! 494, 1029 

A deputy collector has no authority, to 
waive a tender proposed to be made by im- 
porters, by acknowledging a tender when 
none is made 75 

The lien on imported goods for duties is 
relinquished by the taking of bond and se- 
curity therefor, and delivery to the con- 
signee . 34 

Violations of law: Forfeiture. 

A bona fide purchaser of goods imported 
at a fraudulent undervaluation before the 
government has instituted proceedings ob- 
tains a good title unaffected by such fraud, 
and the goods are not liable for the de- 
ficiency . .1363 

To subject goods to forfeiture for fraud- 
ulent undervaluation, it must be shown 
that the goods were invoiced below their 
value, with an intent to defraud the United 
States 1033 

To entail a forfeiture for undervaluation, 
under Act March 2, 1799, § 66, and Act 
May 28, 1830, § 4, there must be a concur- 
rence of undervaluation, and intent to 
evade payment of duties 269 

An intent to evade the payment of duties 
is essential to the maintenance of a prose- 
cution for the personal penalty for rrauc*- 
ulent entries, and the declaration must aver 
a scienter. (Act March 2, 1799, § 66) ... . 546 

The government may proceed in the first 
instance either for the forfeiture, or for the 
personal penalty 546 

To authorize a recovery against a con- 
signee of the value of goods fraudulently in- 
voiced, where he is not the owner, but 
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merely an agent to sell, knowledge oh his 
part of the fraudulent undervaluation is 
necessary to establish the "actual intention 
to defraud." (Act June 22, 1874, § 16.). . 129 

Goods invoiced at their actual market 
price cannot be forfeited for undervalua- 
tion, although in fact the price stated was 
below the market value at the place of ex- 
portation 268, 269- 

Goods invoiced at the price paid on a 
bona fide sale are not subject to forfeiture, 
though it be below the ordinary market 

price. (Act 1799, c. 12S, § 66.) 1111 

But the terms "actual cost" do not apply 
to the case of a voluntary gift or convey- 
ance, where the substantial consideration 
is not money, or its equivalent estimated at 
a money price, nor where the considera- 
tion is partly money, and partly love and 

affection 1111 

An information alleging fraud in the im- 
portation of merchandise at an undervalua- 
tion (Act March 3, 1799, § 66) must aver 
that the valuation was under cost at the 

place of exportation 1030* 

A direct averment that the person mak- 
ing the fraudulent entry was either owner, 
consignee, or agent of the property (Act 
March 3, 1863, § 1) is not necessary where 
it appears from the statements of the in- 
formation that the person was either the 
owner, or acted as agent of the owner. . .1030 

An averment that the requirements of 
the statute, which are merely directory to 
the revenue officers and the importer, have 
been complied with, is not necessary. (Act 

March 3, 1S63) 1030- 

Where probable cause of seizure is 
shown, claimants have the burden of show- 
ing the absence of fraudulent intent. . . .10JJ- 

Where it appears that the goods were 
entered at only about one-half of the in- 
voice price of like goods purchased by oth- 
er importers at the same time, and un- 
Eorted by the same vessel, the claimants 
ave the burden of substantiating the in- 
voice by clear proofs . .llli> 

Evidence of prior undervaluation is ad- 
missible only to show the intent with which 

the present undervaluation was made 109 J 

On a libel to forfeit goods for false valu- 
ation, proof of correct entries made about 
the same time of the same kind of goods 
by tne claimant is admissible to show that 

he knew their real value .- 2i4- 

In a case of false invoice valuation, evi- 
dence of other fraudulent acts, of a similar 
nature, committed at about the same time, 

is admissible on the question of intent 274 

Advances made in good faith, by auc- 
tioneers in possession, upon goods entered 
at a fraudulent undervaluation, before the 
government had elected to proceed for a 
forfeiture, or to sue for the value, are a 

lien upon the proceeds 1035- 

Fraud will not be imputed to an importer 
in invoicing goods at the weight as given 
by the customary method of weighing, but 

the appraisers are not bound thereby 7o 

An indictment for an offense against Act 
Aug. 30, 1842, is not barred, if found with- 
in five vears subsequent to the act charged-.1071 

A false and fraudulent valuation in an 
invoice not demanded by the statutes, and 
which can be of no avail at the custom- 
house, is not of itself sufficient to justify 

condemnation of the goods 240* 

The limitation of five years for prosecu- 
tions for crimes under the revenue laws 
(Act 1804, § 3) is applicable to an action 
of debt to recover the value of imported 

goods for fraudulent entries 546- 

Act March 2, 1S21, § 1, as re-enacted 
March 3, 1823, is not repealed by Act Aug. 

30, 1S42. § 19 • .1136- 

The latter act is aimed at frauds on the 
revenue in cases where an entry of goods 
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and an invoice are required as prescribed 

by tie act of 1S23 ; 1136 

An attempt to make an entry by means 
of any false or fraudulent invoice, affidavit, 
etc., with intent to defraud, completes the 
ground of forfeiture, though the fraudulent 
entry is not carried out. (Act June 22, 

1 ™ ' § 12 - } 1092 

The making of a false affidavit of dam- 
age, with intent to defraud the revenue, is 

sufficient to incur the forfeiture 1092 

Where an affidavit of damage is in fact 
false, there is a prima facie presumption of 

an intent to defraud the revenue 1092 

Evidence of other fraudulent transactions 
is admissible to show the intent with which 

the act was committed 1092 

The illegal act of one partner without the 
knowledge or consent of the others is suf- 
ficient to forxeit the partnership goods 1092 

Dutiable goods, imported as passenger's 
baggage, where no attempt was made to 
have them passed as such, and the owner, 
without knowledge of their seizure, offered 
them with correct bills of lading and 
moneys for entry at the customhouse, licld 
not forfeitable, either under Act March 2. 
1799, § 50, Act March 3, 1863, § 1, or Act 

July 18, 1866, § 4 171 

Where the claimant sets up mistake as 
an excuse for disagreement with the en- 
tries, the fact that probable cause of seizure 
has been made out does not impose upon 
him the necessity of making out an unusu- 

allv clear case of mistake 154 

The hurried entry of goods in the ab- 
sence of the owner, where pillage by the 
enemies' soldiers was threatened, held a 

sufficient excuse for a mistake 154 

The question whether the difference be- 
tween the entry and the invoice arose from 
accident or mistake is one exclusively for 
the secretary of the treasury, and cannot 
be raised at the trial on a seizure as for- 
feited under Act April 20, 1818 244 

Where an article not described in the in- 
voice is found in a package, the whole 
package, and not the article alone, is for- 
feited. (Act May 28, 1830.) 405 

To justify the forfeiture of a package of 
goods under section 4, Act May 28, 1830, 
either the package must contain an article 
not described in the invoice, or the paekage 
or invoice must be made up with intent to 

evade or defraud the revenue 401 

"Under Act March 2, 1857, c. 63. if an 
invoice or package of imported goods con- 
tains some articles which are indecent or 
obscene, and others which are not so, the 
whole are liable to forfeiture; the unlaw- 
ful ones being destroyed, and the others 

sold 233 

Under a count alleging that certain arti- 
cles imported were indecent and obscene, 
and asking that they be condemned and de- 
stroyed, the government cannot ask for a 
forfeiture and sale of other articles in the 
same case, which the verdict finds to be 

lawful 233 

A bond for the delivery of goods seized 
must be for the market value of the goods 
at the place of seizure, without any de- 
duction for the regular amount of duties. . . 

343, 1015; contra, 340 
The amount of duties payable on giving 
bond for the value of goods seized is only 
that demandable if the fairness of the im- 
portation had not been impeached 1015 

Where the goods are afterwards con- 
demned, the claimant loses the amount of 
the duties thus assessed, as well as the 

value of the goods forfeited 1015 

Where a bond has been given with the 
addition of penal duties under protest, the 
excess will be directed to be paid to the 
claimant 1015 
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A certificate of probable cause of seizure 
will be granted where it appears that the 
seizure was made in good faith, and after 
consultation with the surveyor, naval of- 
ficer, and district attorney 264 

. Proof that the fact of an intended illegal 
importation was previously known to the 
revenue officers, and that they acted thereon 

in making the seizure, is admissible 164 

A violation of an act requiring that cer- 
tain goods shall be packed in a certain way 
does not subject goods not so packed to for- 
feiture, in the absence of a statute declar- 
ing such forfeiture 167 

Upon information filed against goods al- 
leged to be forfeited, the goods pass out of 
the hands of the collector who seized them 
into the hands of the marshal, whose cus- 
tody is thenceforth that of the court 1015 

After information filed against goods al- 
leged to be forfeited, no penal increase of 
duties can be exacted by the collector, and 
such an exaction will not affect the prosecu- 
tion w 1015 

Where the claimant knew that his" meth- 
od of importation was contrary to law, the 
burden is upon him to show affirmatively 
that he did not adopt such method with in- 
tent to evade the payment of duties 164 

Where the duty of the master of a vessel 
arriving from a foreign port to repair to the 
office of the chief officer of the customs, 
and there make report (Act 1799, c. 22, § 
36), cannot be performed, by reason of the 
neglect of the officei to do that which is 
prerequisite, the statute is not violated. .. 708 

Foreign distilled spirits. 

It is unlawful to fill with domestic tax- 
paid spirits any casks in which foreign 
spirits have been imported, even where the 
brands, stamps, and marks required by 
law have been removed. (Act March 1, 
1879, § 12.) 263 

The certificate required to be given on 
the importation of distilled spirits (Act 
March 2, 1799, § 41) is an "official document 
granted by the collector," within Act 1825, 
§ 19, relating to forging and counterfeiting. 976 

The provision requiring the certificate to 
be signed and countersigned is complied 
with where the signaturs is printed 976 

Where the certificate which the supervis- 
or of the revenue was authorized to issue 
(Act March 2, 1799, § 41) was issued by the 
collector, an indictment under Act March 3, 
1825, § 19, for altering it, must allege that 
the collector was designated by the presi- 
dent to fulfill the duties of the supervisor 
under Act March 3, 1803, and that the cer- 
tificate was issued in such capacity 975 

Bonding;: Warehousing. 

An instrument not in the form of a bond 
with a penal sum and condition, but con- 
taining th*> requirements of the stat"*** 
(1854, c. 30), where the obligors were not 
prejudiced by the form, held a sufficient 
bond under the statute 539 

A surety who has discharged a duty bond 
to the United States is entitled to be subro- 
gated only to the preference and priority of 
the Uni/ed States to be first paid out of 
the estate ot the principal. (Act March 2, 
1799, § 65.) 616 

A surety in such case cannot maintain 
assumpsit in the name of the United States 
against the assignees of the principal 616 

Where a surety pays the bond, he cannot 
maintain an acticn on it in the name of the 
obligee against his co-obligors, nor an ac- 
tion for money laid out and advanced, ex- 
cept in his own name 616 

The "additional duty of 100 per cent" 
secured by transportation bonds under Act 
1854, c. 30, § 6, is 100 per cent, on the 
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original duty, and not on the invoice value 

of the goods '. 539 

The transportation bond, under such sec- 
tion, properly includes the original duty as 
well as the additional duty, the bond first 
given for the original duty being can- 
celed 539 

Customs officers. 

Inspectors are, in law, officers appointed 
by the head of the treasury department. . . 1 

An inspector is an officer of the customs, 
the obstruction of whom is an offense, un- 
der Act March 1, 1799, c. 128, § 71 1006 

Proof that an inspector was commission- 
ed and sworn, and in the actual execution 
of the duties of the office, with the knowl- 
edge of the treasury department, is suffi- 
cient proof of his appointment to support 
an indictment for obstructing him in the 
performance of his duties. 1006 

It is not necessary to produce the com- 
mission of appointment to prove such ap- 
pointment 1006 

The offices of deputy collector and of in- 
spector may be held by the same person. 
(Act 1822. c. 107.) 1 

A deputy collector acting also as inspect- 
or may receive additional compensation 
therefor 1 

A collector removed from office before the 
expiration of the year is entitled to the 
maximum amount of $3,000 out of the 
fees, etc., collected at such time, under Act 
1822, c. 107, providing that the excess of 
emoluments over $3,000 in any one year 
shall be paid into the treasury 482 

DEED. 

Where the description in a deed is not 
impossible or repugnant, the court will not 
reform it, as against third persons who pur- 
chased the remaining interest of the gran- 
tor at sheriff's sale without knowledge of 
the error in the description. 474 

An application to reform a deed, Jield, 
should not be entertained after the lapse of 
11 years, where all persons had dealt with 
the land on the theory that the descrip- 
tion was correct. 474 



DEPOSITION". 

A motion for the appointment of com- 
missioners to take testimony abroad is not 
grantable of course, and previous notice to 
the adverse party is necessary 444 

On an application for a dedimus potesta- 
tem, the court will consider the materiality 
of the testimony, and the purposes for 
which it is invoked 444 

A commission opened before it came into 
the hands of the clerk will be set aside. . . 623 

A false certificate of magistrate as to the 
time and place when and the person by 
whom the deposition was reduced to writ- 
ing will render it inadmissible 1158 

A party attending on the taking of depo- 
sitions will be presumed to have waived 
objections to the competency of witnesses 
not raised at the time. But objections not 
known at the time may be raised on the 
reading of the deposition 244 

DISORDERLY HOUSE. 

The sale of spirituous liquors to negroes 
assembled in considerable numbers in and 
about a house on Sunday constitutes a dis- 
orderly house _• • 625 

The name of a prosecutor must be in- 
dorsed on an indictment for keeping a 
bawdyhouse 715 
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On a prosecution for keeping a bawdy- 
house, the United States cannot give evi- 
dence of the general reputation of the 
house 894 

Upon an indictment for keeping a house 
of ill fame, evidence of the ill fame of de- 
fendant cannot be given 69 

Under an indictment for keeping a bawdy- 
house, evidence is admissible of the general 
reputation of the people who frequent it. . .1312 

Under an indictment for keeping a disor- 
derly house, charging that defendant suf- 
fered persons of ill fame to come together, 
etc., evidence is admissible of the general 
reputation of such persons .1312 

DUELING. 

Upon an indictment for unlawfully carry- 
ing a challenge to fight a duel, a scienter 
must be proved 1037 

EJECTMEKTT. 

Defendant cannot rule the marshal to re- 
turn a hab. fae. poss., although plaintiff 
may do s" H?7 

If, after plaintiff is put into possession 
under a hab. fac. poss.. he is turned out 
by the defendant, he may, upon suggesting 
vice comitatus non misit breve, obtain an 
attachment or an alias hab. fac. Aliter, if 
he is turned out by a stranger 1127 

If the first writ be returned executed, 
plaintiff cannot issue out an alias. If the 
writ, though executed, has not been return- 
ed, and an alias issues on the suggestion of 
the plaintiff, resistance to such writ is an 
offense. Aliter, if the first writ had been 
returned 1127 

The hab. fac. poss. cannot be executed 
after the return day, and, if it be attempt- 
ed, resistance to it is no offense against the 
act of congress 1127 

ELECTIONS AND VOTERS. 

The offense of preventing the free exer- 
cise of the right of suffrage (Act May 31, 
1870, § 19) is complete by the forcible ex- 
pulsion from the polls of voters waiting in 
line to cast their ballots, though they aft- 
erwards returned and voted 1267 

Act May 31, 1870, § 20, providing for the 
punishment of persons illegally registering 
under the state law at an election for a 
representative in congress, is not unconsti- 
tutional 673 

The offense is sufficiently described in the 
words of the statute adapted to the par- 
ticular circumstances involved therein. . . . 673 

Act La. April 11, 1877, does not author- 
ize the use of separate ballot boxes for 
state and federal offices 143 

Rev. St § 5515, does not apply to a viola- 
tion of the state laws regulating elections, 
when such violation does not affect the 
election, or the result of the election, of a 
delegate or representative in congress 143 

An allegation that defendant knowingly 
offered to give O. a bribe to vote, the said 
O. being then under 21 years of age, suffi- 
ciently charges knowledge of such non- 
age 310 

The mayor of Washington, D. 0., has no 
power to enforce a demand that tie polls 
should be kept open as required by law .... 1339 

A copy of a township election return filed 
with the county clerk, accompanied by his 
certificate that it is a full and correct return 
of such, election as filed, sent to the office 
of the secretary of state, is not an official 
paper under the election law of New Jersey..l267 
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Construction and effect of Acts March 1, 
1S09, and March 2, 1811, in relation to the 
place of lading of prohibited articles 69 

Imported cargo taken in at a port with 
which intercourse is prohibited is prima 
facie presumed to have been laden with an 
intention to import the same into the Unit- 
ed States 467 

The value of $400, in determining the lia- 
bility to forfeiture for taking on goods 
without permit and inspection (Act Jan. 9, 
1SC8), may be made up by the aggregate of 
different shipments at different times and 
places 5S7 

Sea stores and provisions are not to be 
considered as a part of the cargo, so as to 
be forfeitable under such act, along with 
goods which the vessel was prohibited from 
taking on board 587 

An inspector may go on board of any ves- 
sel to discover if any goods, etc., were ille- 
gally laden on board contrary to the em- 
bargo acts; and, if obstructed, an indict- 
ment will lie, under Act March 1, 1799, 
c. 12S, § 71 1008 

A British subject Jiving in Bermuda, who 
came to the United States in his own vessel 
to take his children home from school, re- 
turning after two weeks with a cargo, lield 
not a resident within the United States, un- 
der 2 Stat. 351 486 

Vessels and cargoes liable for forfeiture 
under Act April 18, 1818, may be delivered 
to the claimants upon giving a bond for 
value t 541 

Validity of bond given under Act Dec. 22, 
1807 .1161 

An action of debt upon a bond given un- 
der the embargo laws is a penal action, 
and the jury are judges both of the law 
and the facts 60S 

Sufficiency of bond given under Act 
March 1, 1809, c. 91, § 13 967 

An open boat is not a ship or vessel, with- 
in Acts 1820, c. 122, and 1823, c. 150, 
which prohibit commercial intercourse 
from the British colonies 346, 354 

British ships or vessels excluded from 
our ports by such statutes are such as are 
owned by British subjects having a British 
domicile, and sailing under a British flag, 
and not ships or vessels owned by British 
subjects domiciled in the United States... 346 

British-owned vessels are included in the 
prohibition, although not rc's+ered or nav- 
igated according to the British navigation 
and registry acts 354 

The forfeiture attaches to the eargo on 
board at the time the vessel enters or at- 
tempts to enter our ports, and not to any 
cargo subsequently taken on board, though 
on board at the time of the seizure 354 

The government has the burden of show- 
ing that the goods seized were part of the 
cargo on board at the time of the offense. . 354 

EQUITY. 

See, also, "Injunction." 

In the exercise of its equity jurisdiction, 
the federal circuit court, as to persons and 
matters within its jurisdiction, can afford 
relief where it can be afforded by the prin- 
ciples of the high court of chancery in Eng- 
land 416 

The right of the United States to retain 
moneys due their debtors by an award un- 
der a treaty with a foreign power will not 
affect their right to proceed in a court of 
equity 38 
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Where the party has a legal remedy, but 
a trust is created, equity Jtias concurrent 
jurisdiction 38 

The aid of equity will not be given to en- 
force a judgment at law against a chattel, 
unless it appear that the creditor has tried to 
enforce the same by execution at law; oth- 
erwise as to land upon which the judgment 
is a lien 1358. 

A written instrument will not be re- 
formed upon the ground of mistake unless 
the same be made out by the clearest and 
most unequivocal evidence 32 

A bill of review lies either for error in 
law appearing on the face of the decree, or 
for new material matter which has come to 
light afterwards, and which could not have 
been used at the time the decree was made.. 932: 

Act May 20, 1824, confers on the supe- 
rior court of the territory of Arkansas the 
powers of a court of chancery for the pur- 
pose of trying the validity of claims men- 
tioned therein, and a bill of review may 
be maintained therein *. 932 

A bill of review must be founded on new 
matter to prove what was before in issue. . 932. 

It rests in the sound discretion of a chan- 
cellor to grant or refuse a feigned issue, and 
it will not be awarded where there is suffi- 
cient proof to enable him to decide ... 932" 

The verdict of the jury on a feigned is- 
sue is not conclusive 932 

Where the allegations of the bill are so 
defective or vague that a precise decree 
cannot be rendered upon them, proof must 
be adduced before a decree can be made. . 932 

Where the ease is submitted upon the 
bill and answer, the answer must be taken 
as true, and where it denies the case made 
by the bill the bill must be dismissed 999> 

Error. 

See "Appeal and Error." 

ESCAPE. 

After a prisoner has been released upon 
a limit bond, the sheriff can confine him 
again only on the bail's becoming insuffi- 
cient. He cannot accept a surrender. . . . 176* 

Under Act Jan. 6, 1800, the sheriff is 
bound to take a bond for the limits, as pro- 
vided by the state laws, from a prisoner 
confined on process from a federal court. . 176 

The assignment of such a bond dischar- 
ges the sheriff from liability for a subse- 
quent escape 176. 

An assignment of- such a bond to the 
United States, when they are plaintiffs, is 
valid, and its acceptance by the secretary 
of the treasury will be presumed to have 
been authorized 176 

EVTDE1TCE. 

See, also, "Criminal Law," "Names of Partic- 
ular Crimes." 

The federal courts take judicial notice 
of the acts of congress, and thev need not 
be set forth or specially referred to in the 
proceedings before them 696 

A waiver or right of a privilege must 
plainly and clearly appear, and every rea- 
sonable presumption may be made against 
it 711 

After notice given to produce the original 
policy of insurance, and proof of the exist- 
ence thereof, the register in the hands of 
the company should be introduced in evi- 
dence, and not a copy therefrom 467" 

Where a contract alleged bv a party ap- 
pears to have been in writing, he must 
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either produce it, or show that it is not in 
his power to prouuce it, to prove its execu- 
tion or contents • o^S 

Rev. St. § 886, applies only to suits 
against persons accountable for public mon- 
eys as such, and is (inapplicable to an action 
for moneys alleged to have been paid to de- 
fendant by the mistake of a government 
disbursing officer 684 

A certified statement of a balance due, 
and a report thereof to the comptroller, is 
not such a transcript from the books and 
proceedings of the treasury as may be giv- 
en in evidence under Act March 3, l'id7, 
§ 2 462 

A certified copy made evidence by stat- 
ute must show that the statutory require- 
ments have been complied with 87o 

A journal kept by the master of a ship 
alleged to be insane lield admissible to 
prove his sanity, by the style in which it 
was kept 1041 

When the intent or guilty knowledge of a 
party is material to the issue, collateral 
facts tending to establish such intent or 
knowledge are properly admissible in evi- 
dence » • 274 

execution. 

An alias cap. ad resp. must be tested at 
the return of the original writ, and made 
returnable at the next ensuing term 411 

An extent under Act Mass. March 17, 
1784, upon real estate, is not good unless 
it appear by the return that all the apprais- 
ers are sworn, nor unless all the appraisers 
concur in the appraisement 1123 

But it is not necessary that the levy 
should be recorded in the registry of deeds 
within the time prescribed by the statute, 
as between the parties to the execution, nor 
that the certificate of appraisement should 
be made and signed by the appraisers. .. .1125 

A debtor of the United States, discharged, 
by order of the president, under Act March 
3, 1817, cannot be arrested again on a new 
ca. sa. by the marshal for his fees, irre- 
spective of an agreement to that effect. . .1149 

EXECUTIVE DEPARTMENTS. 

Neither the war department nor the 
treasury department has authority to sell 
public property put under its management 
or superintendence, and the bringing of an 
action for the price or value of such prop- 
erty is not an affirmance of a sale made 
without authority > 149 

The head of a department is authorized, 
in the administration of tbe duties of his 
office, to employ agents, and to determine 
when an exigency arises demanding their 
employment ' 603 



EXECUTORS AND ADIvXINIS- 
TRATORS. 

A. probate court has no jurisdiction to 
make an appointment of an administrator 
of the goods of a person who at the time is 



alive 



470 



Where an administrator is appointed of 
a person who at the time is alive, money 
paid to him in that capacity may be recov- 
ered back, where it has not been paid over.. 470 

Right of action upon an administration, 
bond by a creditor of the intestate in the 
District of Columbia 1048 

An action cannot be maintained upon an 
administration bond of an executor for not 
giving in a claim against himself, until the 

27FKD.CAS — 88 
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claim has been established under Act Md. 
1798, c. 101, § 20, cl. 8 S95 

In Washington county, D. C, there must 
be a return of non est, or of fi. fa., against 
the executor or administrator, before suit 
upon his bond. (Act Md. 1720, c. 24.) 673 

An executor indebted to the estate can- 
not, in an action upon the administration 
bond brought by creditors or legatees, dis- 
charge himself by showing payments to his 
co-executors 895 

The administrator of the surety in a col- 
lector's bond, who pays away the assets on 
the intestate's debts before notice of the 
government's claim, is not guilty of a devas- 
tavit 806 

In a suit against the administratrix of a 
surety in a revenue bond, brought 13 years 
after the breach, a plea of want of assets, 
and fully administered before notice of the 
bond, Jwld good 624^ 

In an action "upon an administrator's bond 
to recover a distributive share of the estate, 
defendants may retain for necessaries fur- 
nished the distributee SIS' 

EXTRADITION 

Article 27 of the treaty of 1794 with 
Great Britain, which provides for the recip- 
rocal extradition of fugitives charged with, 
the crimes of murder and forgery, is not in 
contravention of the constitution of the 
United States, as violating the right of trial 
by jury S25 

Article 27 of the treaty of 1794 with 
Great Britain applies to citizens of the 
United States who have committed the 
specified crimes within the jurisdiction of 
Great Britain, and have fled to this coun- 
try 8?5 

A murder committed on board a British 
vessel of war on the high seas is committed 
within the jurisdiction of Great Britain, 
within the meaning of the treaty of 1794 — 825 

Where a treaty of extradition does not 
state which department of the government 
shall execute its provisions, the judiciary 
will take jurisdiction 823 

Where a person is arrested, and brought 
up to be held to bail for trial in another 
district, a certified copv of the indictment 
found in such other district, if it be con- 
sistent and set forth an offense, is com- 
petent evidence against defendant. 593 

FALSE PRETENSES. 

An indictment cannot be sustained in 
one place for obtaining money by false 
pretenses, made in another place 578 

FISHERIES. 

No registered ship or vessel, while she re- 
mains registered, can engage in the whale 
fisheries (Act 1793, c. 52); but she must 
surrender hex register, and be enrolled and 
licensed for the fisheries 890 

A fishing vessel licensed to catch codfish 
cannot catch mackerel, except as bait, or 
provisions for the crew 454, 456 

A vessel licensed for the codfishery will 
not be forfeited for catching mackerel, 
which is incidental merely, and not the 
main object of pursuit 758 

On a libel for forfeiture for breach of a 
license to catch codfish, by catching mack- 
erel at a certain time and place, parol evi- 
dence is admissible of catching mackerel at 
other times and places during the trip, as 
showing the real business of the voyage. . . 454 

Act July 29, 1813, c. 35, § 7, in relation 
to bounties, does not require any oath to 
the agreement referred to therein 146. 
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Pago 
See, also, "Customs Duties"; "Informers"; 
"Internal Revenue"; "Shipping." 

Where a party, for fraudulent purposes, 
mixes up goods prohibited by a revenue 
act with those not prohibited, the whole 
will be forfeited 284 

A forfeiture denounced in direct terms in 
a statute as a penalty takes place at the 
time the offense is committed, and operates 
as a statutory transfer of the risrht of 
property to the government.. 256, 753,1118. 1329 

in such ease, possession of the property 
by a sheriff under civil process will not 
prevent the federal courts from taking ju- 
risdiction on a libel of information, claim- 
ing forfeiture 753 

But where there is more than one remedy 
provided, and the government may elect to 
proceed for the forfeiture, or in some oth- 
er way not involving a forfeiture, the title 
does not vest in the government until the 
performance of some ajct amounting to an 
election , .'. 1118 

Act June 22, 1874, § 16, which makes the 
finding of an intent to defraud a prerequi- 
site to a forfeiture of goods, though in 
terms restricted to cases in which issue of 
fact is joined, is applicable to suits in rem 
in admiralty, even where there is no answer 
or appearance 167 

On a libel to forfeit goods for alleged 
violation of the revenue laws, where the 
goods had been seized by, and were* in the 
possession of, a collector of customs, the 
marshal will be requireu to attach the 
property by leaving a copy of the monition 
with the collector, and a notice requiring 
him to retain the property until the further 
order of the court 248 

Jurisdiction to proceed by information for 
the condemnation of property forfeited un- 
der the revenue laws depends upon the 
possession of the property, actual or con- 
structive 174 

On an information of forfeiture, the 
goods themselves are regarded as the de- 
fendant, and it is no objection to the admis- 
sion of proof of communications made to 
the revenue officer that they were made in 
the absence of the claimant 164 

In a suit on a bond for the redelivery 
of property seized, the amount of the judg- 
ment is the highest price for the property 
between the date of the bond and the date 
of the judgment 873 

Where property seized as forfeited before 
information filed is bonded as for a seizure 
made under Act July 13, 1866, § 9, a ver- 
dict of condemnation on a count based upon 
section 26 cannot be sustained 174 

The difficulty is not remedied by the fact 
that after the information was filed the 
property was reseized, and then taken pos- 
session of by the marshal on a monition 
founded on the information, and then re- 
bonded by its owner 174 

In a suit to forfeit manufactured tobacco, 
raw materials, and certain tools, the words 
"condemning the goods," in a verdict "in 
favor of the United States," may be re- 
jected as surplusage 665 

Claimants contesting a forfeiture under 
Act 1864, § 48, are subject to costs on a 
judgment of forfeiture 1026 

In suits brought to enforce forfeitures, 
the clerk is entitled to tax l per cent, on 
the proceeds (Act Feb. 26, 1853, § 1), and 
the district attorney 2 per cent. (Act 
March 3, 1863, § 11), notwithstanding the 
repeal by Act June 22, 1874, § 2, in rela- 
tion to payments of commissions, etc., to 
federal officers 266 
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Any addition to a genuine paper, or any 
alteration of it in an essential particular, 
so as to give it a different meaning, is a 
forgery 362 

To forge tne name of a magistrate to the 
jurat of an affidavit is a forgery of the 
affidavit 362 

A note or an unincorporated bank, "pay- 
able out of the joint funds thereof, and no 
other," is a promissory note, within Act 
Md. 1799, c, 75, § 1 1148 

Aiding or assisting in forging papers with 
intent to defraud the government consists in 
the commission of any act having a tenden- 
cy to forward or facilitate a forgery com- 
mitted by another 362 

To trace a name with a pencil, after- 
wards filled up by another in ink, or to 
take measures to prevent surprise or detec- 
tion while the forgery is being committed, 
would be such an act 362 

Act March 3, 1823, § 1, applies only to 
instruments altered or forged for the pur- 
pose of obtaining moneys from the United 
States, their officers or agents 746 

A forged paper, inclosed at B., directed to 
a person in W., and put into the post office 
at B„ is not uttered in W 578 

The offense of attempting to pass a know- 
ingly falsely altered national banknote 
*Iiev. St. § 5145) is not a felony, and the 
indictment need not charge such offense to 
have been feloniously committed 1060 

In an indictment for forging a bill in the 
name of a fictitious drawer and indorser, 
the subsequent indorsements need not be 
stated 479 

In an indictment for forging a bill of ex- 
change, the omission of the words "account 
of" is fatal 479 

Defendant has no right to peremptory 
challenges 1065 

On an indictment for forging a bill in the 
name of a fictitious drawer and indorser, 
the prisoner's indorsement is admissible to 
prove his intent to defraud, although such 
indorsement be not set forth in the indict- 
ment 479 

Evidence is admissible that a parcel of 
counterfeit checks and drafts on other 
banks than that alleged in the indictment, 
and others printed on bank paper not filled 
up, were found in defendant's possession. . 179 

Witnesses skilled in handwriting will not 
be permitted to give* their opinion, upon in- 
spection of the papers, whether the forgery 
was done by defendant. 625 

FRAUD. 

Fraud is not indictable unless it con- 
cerns the public, or be committed by false 
tokens or false pretenses 595 

An indictment for defrauding the United 
States of a land warrant wilL not lie, un- 
der Act 1823, c. 38 50 

FRAUDULENT CONVEY- 
ANCES. 

An intent to defraud subsequent creditors 
is sufficient to avoid a voluntary convey- 
ance, or one not made in good faith, at the 
suit of such creditors . 1344 



GAMING. 

Sections 1, 12, Act March 2, 1831, so far 
as they relate to the offense of keeping a 
faro bank, or other common gaming table, 
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are to be construed together, and when so 
construed they contain a complete descrip- 
tion of the offense and its punishment. .. .1149 

A single day's use of a gaming table, 
called a "sweat cloth," at a race track, is 
not the keeping of a common gaming table, 
within Act March 2, 1831, §§ 1, 12 1155 

The game called "equality" lield within 
the meaning of the words "other device," as 
used in the Maryland gaming act (1797, 
c. 110) 12S0 

An indictment for keeping "a gaming 
table" is bad 817 

An indictment for keeping "a faro bank" 
is bad, unless it aver the faro bank to be 
a common gaming table 817 

An indictment for keeping "a certain pub- 
lic gaming table, called 'faro bank,' " is 
bad 817 



GE-A3J3T) JURY. 

Witnesses cannot be sent to the grand 
jury on the part of the accused 410 

The absence of a venire for the summon- 
ing of a grand jury, in a case where it is 
required, is a ground of challenge to the ar- 
ray 727 

Challenges to the array of grand jurors, 
being abolished by the laws of New York, 
are abolished in the federal courts of New 
York; but in the case of improper conduct 
in designating, summoning, and returning 
them, the accused has a remedy by mo- 
tion 727 

The court will not interpose for technical 
irregularities for which there is no right of 
challenge, unless it appear that the accused 
is prejudiced 727 

Under Act Aug. 8, 1846, providing that 
no grand jury shall be summoned except 
upon an order for a venire to be made by 
a judge, a verbal order given by the judge 
to the clerk is sufficient, though no order 
be filed or entered of record 727 

The omission to issue a venire in such 
case is ground of challenge to the array. . 727 

Such omission, however, is - not good 
ground for a motion to set aside the panel 
for cause 727 

A challenge to tne array on the ground 
that the jurors have been selected, sum- 
moned, and returned by a person unfit to 
summon an indifferent jury touches the 
qualification of the panel 727 

A challenge to a grand juror for favor, 
on the ground that he is the prosecutor, or 
a witness for the ' prosecution, duly sub- 
poened or recognized, goes to his qualifica- 
tion • 727 

The fact that a grand juror had on a 
previous summons attended the court as a 
juror, within two years, does not constitute 
such a disqualification (Rev. St. § 812) as 
will render bad an indictment found by 
the grand jury of which he is a member. . 750 

Where a period of two full years has 
elapsed between the beginnings of two 
terms at which a juror was summoned, he 
is not liable to challenge under Rev. St. 
§ S12, irrespective of the term of service. . 750 

Under 2 Rev. St N. Y. p. 724, •§§ 27, 28, 
persons "held to answer" are the only per- 
sons who can challenge either the array 
of grand jurors, or the individual grand ju- 
rors, for favor ,.. 727 

A grand juror cannot be withdrawn after 
he is sworn, for a cause which existed be- 
fore lie was sworn 410 

Defendants who have not had any earlier 
chance to object to the composition of the 
grand jury by which they have been indict- 
ed may do so by plea in abatement 750 

The federal officers in New York have no 
right to change or alter the state boxes 
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and ballots as furnished to them by the 
state officer 727 

Evidence before a grand jury must be 
competent legal evidence, such as is legiti- 
mate and proper before a petit jury; 727 

Any abuse or improper conduct on the 
part of any person admitted to the grand 
jury will be investigated by the court 727 

Witnesses before the grand jury may 
consult their previous affidavit to refresh 
their recollection, and affirm facts previous- 
ly stated on paper. ....;..; -. 72j 

Sufficiency of oath of witnesses sworn to 
testify before a grand jury 727 

A general oath to give evidence touching 
criminal charges to be laid before the grand 
jury without reference to any particular 
person is unobjectionable 727 

But where the oath names one or more 
persons, evidence cannot be given under it 
in support of an accusation against others. . 727 

A grand juror may be required to testify 
as to the evidence given before the grand 
jury 595 



: GHANT. 

See, also, "Public Lands." 

Indians had a right to receive grants of 
land under the Mexican laws 1367 

The fact that the grantee himself was 
acting governor, and made out the papers 
to himself, according to a petition present- 
ed to a previous governor, held not suffi- 
cient to justify rejecting the claim, where 
the possession had been long continued, and 
all the papers were regular 537 

Prior and continued occupancy of a tract 
adjoining that granted will extend to the 
latter, so as to rebut any presumption of 
abandonment of the grant ^890 

Under a grant designating the quantity as 
two leagues, a little more or less, the court 
will not confirm a claim to a tract of four 
j or five leagues 502 

Where the conditions of a grant have 
been performed cy pres, though no ap- 
proval has been given by the departmental 
assembly, the claim is entitled to confirma- 
tion 716 

In the absence of archive evidence of 
the grant, the fullest and most satisfactory 
proofs of possession and occupation dur- 
ing the existence of the former government, 
under a notorious and undisputed claim of 
title, and clear and indubitable evidence of 
the genuineness of the grant produced, will 
be required 580 

The record of the act of possession, based 
on depositions containing statements upon 
which the alcalde acted, eannojt be contra- 
dieted by testimony of aged, illiterate, and 
infirm witnesses -as to their recollection of 
what was done or intended by the alcaide. . 471 

Where land is granted with reference to 
a map which clearly indicated the quantity, 
it will be assumed that the intention was to 
grant all the land included in the bound- 
aries, though in a subsequent condition the 
quantity was erroneously stated . 395 

The claimants of a grant are estopped to ' 
object that parts of the land which they 
have sold and conveyed as part of their 
rancho are not within its limits, for the 
purpose of completing their quantity by em- 
bracing in the survey lands not conveyed 
by them 393 

Land will not be excluded from the claim- 
ant's survey because included in the diseno 
of a neighboring rancho, where the latter 
has not been surveyed, and the owners have 
not intervened - - 393 

One claiming title to a confirmed grant 
in opposition a to. the- confirmee,* but under . . 
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the same original grantee, is entitled, under 
Act 1851, § 13, to enjoin the issuance of a 
patent to the confirmee pending a suit in 
the state courts to determine the title as 
between the two 946 

The recital in a grant of pueblo lands 
by the prefect as "within the demarka- 
tion" of the pueblo affords presumptive 
proof, in the absence of opposing evidence, 
that the land was so situated, and that the 
officer acted within the limits of his au- 
thority 1062 

A grantee will not be decreed an equiva- 
lent for a deficiency within his exterior 
boundaries out of a sobrante accidentally 
found to exist within the exterior bounda- 
ries of a neighboring grant ♦ 881 

The word "point" in the description, "a 
straight line drawn to the beach, and from 
that point" another line, held not to mean a 
mathematical point, but to refer to the beach 
as one of the boundaries 1264 

A junior grantee cannot insist on a survey 
which will overlap a prior grant for which. 
a patent has been issued, where he will ob- 
tain the full quantity without such over- 
lapping 1261 

When a certain quantity has been granted 
within limits which embrace a much larger 
tract, the quantity granted is to be located 
within the exterior limits at the election 
of the grantee 1368 

The building of a house and the making of 
improvements within such limits by the gran- 
tee may be considered as an election of 
location in favor of a subsequent purchaser 
thereof, and will be so treated by the court, 
to protect an earlier grantee, where there are 
conflicting 'claims 1368 

Where it appears that the governor intend- 
ed to accede to the petition, and the land has 
been long occupied and enjoyed under the 
grant or promise to grant, and by everybody 
recognized as belonging to the grantee, the 
latter has an equitable title, which the 
United States will respect. 1264 

The failure to strictly comely, in regard to 
time, with a condition requiring a house to 
be built upon the land, will not prevent the 
confirmation of a grant otherwise valid, and 
confirmed by the departmental assembly. .1262 

A case in which an order has been en- 
tered rejecting the original survey, and giv- 
ing directions for a new and reformed sur- 
vey, is still "pending," within Act June 14, 
1860 1019 

In a proceeding to contest or reform a 
survey, no decree can be deemed final which 
does not adopt and approve some survey 
and plat fixing with precision every line of 
the land 1019 

A case is "pending," within the act of 
I860, where a motion for rehearing remains 
unargued and undisposed of at the date of 
the passage of the act 36 

The extension of the line beyond the 
limits of the grant recognized by the gov- 
ernment and adjoining proprietors for a 
number of years held sufficient to warrant 
confirmation of a survey adopting such 
boundary 72 

A grant of land, held, should be surveyed 
in accordance with the claimant's original 
survey and election, where large expendi- 
tures have been made, in reliance thereon, 
without objection by adjoining owners 798 

In a proceeding to correct a survey under 
the act of 1860, the district court has no 
Jurisdiction to review and reverse the final 
decree whereby the genuineness and valid- 
ity of the claim is established'. 800 

After afHrmance of a decree of the dis- 
trict court, it may, upon objections to the 
survey, inquire whether the boundaries de- 
scribed therein are in accordance with its 
own -decree, and with the title papers upon 
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which the judgments of both courts, as 
shown by their opinions, were founded . . . 497 

Claim confirmed on evidence from the ar- 
chives supported by long-continued posses- 
sion, though the original title was lost 883 

Claim to a Mexican land grant confirmed 
on evidence of continued occupancy and 
proper proceedings leading up to its issue, 
and of its issue and loss 1262 

Mexican land grant confirmed where it 
appeared that all the preliminaries were in 
due form, the conditions complied with, and 
the grant confirmed by the departmental as- 
sembly 1333 

Mexican land grant confirmed on proof of 
due preliminary proceedings, approval by the 
departmental assembly, and a compliance 
with the conditions 1367 

Modification of the official survey of the 
Mexican grant directed on a - review of the 
evidence 1365 

Claims to Mexican land grants confirmed 

upon the evidence 37. 35S, 365, 395, 409, 

410. 477, 502, 532, 592, 752, 
809, 876, 883, -896, 948, 1051 

Claims to Mexican laud grunts rejected 
upon the evidence 495, 531, 532, 891 

An official survey of a Mexican land 
grant confirmed upon the evidence 529, 877 

Official survey of Mexican land grant 
rejected upon the evidence 879 



GUARDIAET AND WARD. 

A guardian will be held liable on his bond 
for money received in another jurisdiction 
for the use of his ward -. 141, 142 

A guardian is liable upon his bond to 
pay over the money in his hands to a person 
appointed as his successor, though the latter 
has not given bond as guardian 142 

In an action on a guardian's bond, for 
failure to comply with an order of court, it 
is not necessary to set forth the facts jus- 
tifying the granting of the order 141 



HABEAS COEPTJS. 

Neither the state nor the federal courts 
have power to take from the custody of 
each other persons confined under their law- 
ful authority 726" 

A writ of habeas corpus was issued just 
prior to the suspension of such writ as a 
military necessity by the president, and the 
marshal was directed by the president not 
to execute the same. The court unani- 
mously protested against the action of the 
military authorities 599 

HIGHWAYS. 

There is no public road in Maryland, the 
pbstruction of which may be punished by a 
criminal prosecution, unless it be properly 
laid out and recorded 9S5 

HOMICIDE. 

A particular malice against deceased is 
not necessary to constitute murder, if there 
be deliberate malignity and depravity in 
the conduct of the party 899- 

The difference between murder and man- 
slaughter consists in the existence of mal- 
ice, express or implied, in one case, and the 
absence of malice in the other 390- 

Where it is shown that a person was in- 
tentionally killed, the law implies malice, 
and the party who caused the death has the 
burden of rebutting the implication. . .390 t 1074 

To make a man a principal in murder, it 
is not necessary that he should inflict the 
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mortal wound, if he be present, aiding and 

abetting the act 899 

If a number of persons conspire together 
to do an unlawful act and death happen 
in the prosecution of the design, it is murder 
in all. If the unlawful act was a trespass, 
the murder, to affect all. must be done in 
the prosecution of the design. If the un- 
lawful act be a felony it will be murder in 
all, although the death happen collaterally,- 

or beside the principal design 899 

If several persons conspire to commit a 
felony, and, if necessary, to kill any person 
who shall oppose them in the execution of 
the design, and death ensue in prosecution 
of the design, it is murder in all who are 
present, aiding and abetting in executing 

the design 899. 

There are no degrees of murder, under 

the laws of the United States 390 

An indictment as accessory before the 
fact of murder will not lie in the federal 
courts, there being no act of congress cov- 
ering such offense 694 

Neither words nor gestures,' however in- 
sulting or irritating, nor an assault, will 
justify the killing of the aggressor. His 
killing is justifiable only when there is an 
apparent intent by him to commit a felony, 
and the danger is imminent, and the species 
of resistance used necessary to avert it. . . 390 

By "imminent danger" is meant imme- 
dJaU> danger, such as must be instantly 
met, and cannot be guarded against by call- 
ing upon the assistance of others, or the pro- 
tection of the law 390 

A man may repel force by force in the de- 
fense of his person, his family, or property 
against any one who manifestly endeavors, 
by violence or surprise, to commit a felony.. 390 

Mere threats against the person or life 
of another will not justify homicide, even 
when an attempt at execution is made, un- 
less the danger be so imminent as not to ad- 
mit of any delay in meeting it on the part 

of the assailed 390 

An offender having made public threats 
against the life of an officer having a war- 
rant for his arrest, the latter is justified in 
taking his life, where he so acts with a rifle 
when the attempt at arrest is made that 
the officer has reason to believe that he in- 
tends to execute such threats 795 

An indictment for murder will not lie in 
a federal court, except as authorized by an 

act of congress 997 

Sufficiency of indictment for murder un- 
der the act of congress punishing opposition 

to the enrollment of the national forces 997 

A person indicted for murder on the high 
seas is entitled to only 20 peremptory chal- 
lenges 918 

INDIANS. 

Indians belonging to a tribe maintaining 
a tribal organization on a reservation with- 
in the limits of a state are amenable to 
the state laws for offenses off the reserva- 
tion, and within the limits of the state 923 

A white man may incorporate himself 
with an Indian tribe, be adopted by it, and 
become a member of it, so as to be included 
within the effect ot a pardon of offenses 
committed by citizens of the tribe 684 

A white man, who, at a mature age, is 
adopted into an Indian tribe, is not an "In- 
dian," within the exception of Act June 30, 
1834, § 25, of jurisdiction of "crimes com- 
mitted by one Indian against the person or 
property of another Indian" 886 

Where land is set apart by the president 
for the use of Indians, whites who go upon 
the reservation to fish do so "contrary to 
law." within Rev. St. § 2147 1357 

The federal circuit court has no juris- 
diction, under the act of 1834. to punish 
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offenses committed by one Indian against 
the person or property of another Indian . . 950 

Congress has the power to prohibit the 
traffic of spirituous liquors between the In- 
dian tribes, or members thereof, within as 
well as without the limits of the state 1049 

An Indian may be punished for disposing 
of spirituous liquors to another Indian, un- 
der Act March 15, 1864 1049 

The "Indian country," within the mean- 
ing of Act June 30, 1834, declaring it a 
crime to introduce spirituous liquors there- 
in, is only that portion of the United States 
which has been declared to be such by act 
of congress 1021 

Such act was not extended, propria vig- 
ore, over the territory of Alaska, upon its 
cession to the United States. 1021 

Such act as amended March 15, 1864, 
was not extended over Alaska by Act July 
27, 1868, extending the laws "relating to 
customs, commerce and navigation" over 
that territory 1021 

The title of the Cherokee tribe to their 
lands is a base, qualified, or determinable 
fee, without the right of reversion, but only 
a possibility of reversion, in the United 
States 742 

The Cherokee tribe derived the title to 
their lands by grant from the United States, 
and such lands cannot be held to be "lands 
of the United States," within Rev. St. 
§ 5388 742 

The treaty-making power of the United 
States can make a sale or grant of land to 
an Indian tribe without an act of congress. . 742 

Without the assent of the general govern- 
ment, the state probate courts cannot ad- 
minister upon the property or credits of 
Indians who were members of a tribe which 
maintained towards the United States its 
tribal relation 470 

INDICTMENT AND INFORMA- 
TION. 

See, also, "Criminal I>aw"; "Internal Reve- 
nue." 

When lies. 

Where a statute has prescribed the mode 
of prosecution, no other can be sustained. . . 

528. 904 

An offense against the laws of the United 
States, which is of a character not capital 
or infamous, may be prosecuted in the fed- 
eral courts by an information according to 
the course of the common law .1056 

The district attorney may proceed by in- 
formation, though an indictment against the 
same person for the same offense has been 
quashed for insufficient averments 68 

A. preliminary examination, or an order 
to show cause, ana a hearing thereon, is 
not a necessary preliminary to a proceeding 
on information S94 

An information prosecuted in a district 
court must be regarded and treated as a 
common-law proceeding 1326 

Finding. 

On a motion to quash an indictment on 
the ground that no evidence of defendant's 
guilt was adduced in support of an applica- 
tion for a warrant for his arrest, the court 
cannot inquire into the sufficiency of the 
evidence, but may quash the indictment, 
where none was given 1056 

The court has no power to inquire into 
the mode in which the examination of wit- 
nesses was conducted before the grand 
jury, for the purpose of invalidating an in- 
dictment 727 

It will, however, inquire into the compe- 
tency of evidence, whether oral or docu- 
mentary, and into the manner of authen- 
ticating the latter 727 
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The court cannot revise the judgment of 
the grand jury upon the evidence, for the 
purpose of determining whether or not the 
finding was founded upon sufficient proof, or 
whether there was a deficiency in respect to 

any part of the complaint 727 

It cannot be pleaded in abatement to an 
indictment that it was founded on illegal 
testimony introduced before the grand jury.,1186 

It is discretionary with the court to 
quash an indictment, or to hold defendant 
to plead in abatement or demur 1350 

Form. 

A conclusion of an indictment founded on 
a statute, "contrary to the true intent and 
meaning of the act of congress of the Unit- 
ed States in such case made and provided," 
is good 1167 

When a statute makes one or more dis- 
tinct acts, connected with the same transac- 
tion, indictable, they may be charged as 
one act 949 

A motion to quash an Indictment is a 
proper mode of taking objections to it for 
want of form or substance 367 

It is discretionary with the court whether 
it will quash an indictment for defect of 
form 367 

A defect pleadable only in abatement is 
not ground for quashing an indictment. . . . 590 

A defendant acquitted upon a flaw in the 
indictment will be remanded for trial, at the 
next term * .1148 

Indorsement. 

The designation "foreman" is sufficient 
to show that the person to whose name it 
was appended was foreman of the grand 



jury 



561 



The sworn assistant of the district at- 
torney may sign the latter' s name r - ) an in- 
formation 68 

At common law, the name of the prose- 
cutor need not be written at the foot of the 
indictment 23 

The name of a prosecutor must be writ- 
ten at the foot of an indictment for a misde- 
meanor under the Virginia law. 1037 

It is not a good ground for arrest of judg- 
ment that the name of the prosecutor was 
not indorsed upon an indictment for a mis- 
demeanor in Virginia 1085 

It is no ground for general demurrer to 
an indictment for a misdemeanor under 
Acts Va. Nov. 13, 1792, and Act 1795, 
p. 346, that the name of a prosecutor is 
not written at the foot of the indictment . . 952 

Description of offense. 

An indictment need not aver the exist- 
ence or provisions of a public statute upon 
which the prosecution is founded 785 

Where an exception in an act does not 
occur in the enacting clause, it is not nec- 
essary to set it out, or negative it in the 
indictment . '. 973 

It is generally sufficient to describe a 
statutory offense in the words of the stat- 
ute 367 

In indictments for misdemeanors it is 
sufficient to lay the charge in the words of 
the act describing the offense, unless it ap- 
pear that those words include cases not 
intended to be embraced within the laws, 
in which event the indictment must show 
the case to be one not thus excluded 590 

Where a criminal statute does not so define 
the acts constituting the offense as to give 
the offender information of the nature and 
cause of the accusation, an indictment which 
does not go beyond the words of the statute 
is defective 1300 

The particulars constituting the offense 
are matters of evidence, and need not be 
pleaded 367 



Pago 
It is not charging an offense in the al- 
ternative where the language describes the 
same offense 604 

Time and place. 

An allegation that the crime was commit- 
ted on board a vessel belonging to citizens 
of the United States, within the admiralty 
and maritime jurisdiction of the United 
States, and within the jurisdiction of the 
court, and without the jurisdiction of any 
particular state, sufficiently shows the ju- 
risdiction 561 

An indictment for a statutory misde- 
meanor need not charge the offense with 
the particularity of time, place, and cir- 
cumstance required for a felony or a com- 
mon-law offense, as defendant has a rem- 
edy by application for a rule for specifica- 
tions and particulars 973 

Joinder of parties and offenses. 

It is not a misjoinder of offenses in dif- 
ferent counts unless they belong to differ- 
ent families, or the judgments and pun- 
ishments are inconsistent with each other.. 515 

Offenses of the same class may be in- 
cluded in the same indictment 216 

A count for a misdemeanor and one for 
a felony cannot be joined in the same in- 
dictment 1046 

Counts for conspiracy cannot be joined 
with counts for murder 997 

Two or more counts for misdemeanor 
may be joined in one indictment. 595 

A count for stealing and a count for re- 
ceiving stolen goods may be contained in 
the same indictment 624 

Where an indictment describe in different 
counts different offenses, of different grades 
and punishments, implied from the same 
transaction, and the verdict is guilty of the 
last count only, judgment may properly be 
rendered on the verdict 1311 

Variance. 

Where an indictment for resisting a cus- 
toms officer improperly describes the office, 
the variance is fatal 526 

An allegation in an indictment, which is 
not impertinent or foreign to the cause, 
must be proved, though a prosecution for 
the same offense might be supported with- 
out such allegation .• 598 

An indictment for an assault committed 
on the high seas in the outer road off St. 
Domingo, on an American vessel, is sup- 
ported by proving the offense to have been 
committed in the inner road, and in port. .1325 

Conviction of other offense than that 
charged. 

On an indictment for a felonious entry 
and taking of goods from a storehouse, 
held, that defendant might be found guilty 
of simple larceny 716 

INFORMERS. 

The informer is he who first gives to 
some officer authorized to act upon it in- 
formation which leads in fact to a seizure 
and forfeiture , 300 

An officer who obtains information by the 
examination of witnesses compelled to tes- 
tify before the grand jury is not the in- 
former 300 

An officer who acts on information fur- 
nished him by another officer, intended to 
be given the government, and does not dis- 
cover new facts by his own diligence, or 
who merely makes certain what was sus- 
pected, is not the informer 300 

Under Act 1864, § 179, as amended July 
13, 1806, officers of the internal revenue 
may be informers 300 
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It is only when the amount of the pen- 
alty has been recovered by judgment of the 
court that an Informer is entitled to a 
moiety thereof 300 

Where liquor is forfeited by consent in 
pursuance of an agreement with the com- 
missioner of internal revenue, a person, to 
be entitled to a share in the proceeds, must 
make out a clear case 168 

The informer's share is to be calculated 
upon the gross proceeds of the forfeitures 
without deducting costs. (Act June 30, 
1SW. § 179, as amended July 13, 18(5<i > . 31P 

Where the proceeds of a condemnation do 
not exceed ?500, the informer is entitled to 
his percentage upon the gross amount after 
deducting costs of the proceedings 1027 

An informer may sue in his own name 
under Act Feb. 28, 1799, §8. 544 

Where the informer is not a government 
officer, the United States is not liable for 
costs 544 

The court may require an informer to 
give security for costs, and in case of re- 
fusal strike his name from the record. .. . 544 

An informer's share in the registry of the 
court should be decreed to be paid directly 
to the persons beneficially interested, and 
entitled to hold it ,. .. . .1348 

An agreement between informers to divide 
the informer's share equally is valid, and 

will be regarded by the court in distributing 

it 1348 



^JUNCTION. 

Injunction may issue to stay irrepanble 
mischief or waste in cases of disputed ti- 
tle 



416 



Where the amount in dispute is great, 
and the inability of the party to respond 
Is greatly disproportioned to such amount, 
such insolvency is a proper subject for an 
allegation in the bill 416 

The institution of an action at common 
law is not an indispensable prerequisite to 
a bill for an injunction 416 

On a motion to dissolve an injunction, 
matters set up by way of avoidance in the 
answer responsive to the bill should be 
deemed on such motion equivalent to an af- 
fidavit by defendant 416 

Where the answer denies directly and 
positively, upon personal knowledge, the 
allegations of the bill, the injunction will 
be dissolved, in the absence of extraor- 
dinary circumstances 416 

A denial on information and belief of 
facts distinctly alleged making out a case 
for injunction, cannot arrest the issue of 
the injunction, or authorize a dissolution of 
it, if one has been granted 416, 444 

Such denial will not be deemed sufficient 
because the allegations of the pleadings are 
not sworn to from personal knowledge... 444 

A general denial of allegations by one 
uninformed as to their truth is not suffi- 
cient to dissolve an injunction 932 

INTEREST; 

Interest will run from the time of a state- 
ment of a balance of account against a 
person, though the amount was subsequent- 
ly reduced on the allowance of further 
credits claimed 357 

INTERNAL REVENUE. 

See, also, "Forfeiture"; "Informers"; "Sei- 
zure." 

Assessments and collections. 

A provision for the collection of a tax in 
districts where the same is forcibly resisted 



Page 
so soon as such resistance is put down does 
not -how a want of uniformity in the tax. . 810 

Visitorial powers are not conferred upon 
internal revenue officers under Rev. St. 
§§ 3177, 5241, authorizing them to exam- 
ine the checks of the national bank 414 

A national bank is not exempt from ex- 
amination by the internal revenue officers 
under Rev. St. § 3177 784 

A clerk of a supervisor of internal reve- 
nue cannot make such examination 784 

A dealer in tobacco has no right to forci- 
bly eject a customs officer from his prem- 
ises after the 'officer has fulfilled his er- 
rand 4 

The obligation or duty to pay taxes is one 
which may be enforced by suit, by an ac- 
tion at law, or a bill in equity, according 
to the nature of the relief sought. 397 

A demand for the payment of taxes is 
necessary, under Rev. St. § 3186, to create 
and bring into operation a lien therefor, 
and such demand must state the amount 
of the tax 399 

A suit will not lie to recover a tax in a 
district other than that in which the tax 
accrues, or that in which the delinquent 
resides, although he may be found and 
served with process therein. (Rev. St. 
§ 733.) 139 

In a suit for taxes defendant cannot 
plead a set-off, legal or equitable, growing 
out -of independent claims 397 

To a suit to recover the balance of a tax 
the defense that the amount already paid 
was determined to be the true amount by 
the assessor cannot be tried upon demur- 
rer 133 

The remedy against an illegal tax assess- 
ment pointed out 397 

An internal revenue collector is not re- 
sponsible for more than ordinary care and 
diligence in the collection of bonds for duties 
placed in the hands of an attorney by his 
predecessor for suit by direction of the com- 
missioner of revenue 1257 

In such case the collector is not bound by 
a treasury statement charging him with the 
amount of such bonds .1257 

Special taxes. 

An association whose initiation fees were 
used to buy a stock of liquors which were 
dealt out to members only on payment by 
the drink, at cost price, is a partnership 
for the sale of liquors at retail, and each 
member thereof is guilty of violating the 
statute, where the special tax is not paid. . 893 

Where a person has complied with sec- 
tion 24, Act July 13, 1866, as to giving 
notice, bond, etc., he is not liable to in- , 
dictment for carrying on the business with- 
in the 10 days after the receipt by the col- 
lector of the assessment list without hav- 
ing paid the special tax 1050 

An intent to defraud forms no part of the 
offense of the omission to pay the special 
tax imposed by Act June 20, 1868, § 44. . 724 

Where the tax has been paid, and the 
barrels properly marked, branded, and 
stamped, the spirits cannot be seized un- 
der Act July 20, 1868, § 44, while in the 
hands of an innocent purchaser, for frauds 
of the distiller 303 

Section 45 (14 Stat. 163) is not rendered 
unconstitutional by the provision which re- 
quires affirmative proof on the part of the 
claimant of the payment of the taxes due 
on the spirits seized 1029 

Act July 20, 1868, § 96, does not author- 
ize a forfeiture of spirits or liquors there- 
ander for a violation of section 45, as a 
specific penalty or punishment is imposed 
by the latter section for its violation 332 

The knowing and willful omission, neg- 
lect, or refusal of the wholesale liquor deal- 
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er to cause packages of distilled spirits to 
be gauged, inspected, and stamped (Act 
July 20, 1868, § 25) will expose all distilled 
spirits and liquors owned by him to forfei- 
ture under section 96 282 

A knowing and willful failure to comply 
with section 25 will cause a forfeiture by 
virtue of section 9*3. Otherwise with a 
neglect of the requirements of section 47, 
which provides a penalty for a breach 

thereof. (Act July 20, 1868.) 168 

A retail dealer in liquors, who also pur- 
chases and sells malt liquors in quantities 
of more than five gallons at the same time, 
is not required to keep the book provided 

for in Act July 20, 1888, c. 186, § 45 717 

The book is to be kept only by wholesale 
dealers in domestic spirits, and a person 
does not become such dealer by taking out 
a wholesale license for selling ale, though 

he also sells domestic spirits at retail 717 

A rectifier and wholesale liquor dealer, 
who enters upon his books spirits bought 
by him, and the names of the manufac- 
turers or rectifiers marked on the barrels 
as the names of the persons from whom 
purchased, instead of the names of the ac- 
tual sellers, incurs the forfeiture denounced 

by Act July 13, 1866, § 26 344 

The forfeiture denounced by section 26 
(Act July 13, 1866) applies only to the spir- 
its, apparatus, and articles in the posses- 
sion of the offender at the time of the. 
act or neglect whereby forfeited, and not 
to those subsequently acquired, and found 

in his possession 344 

Wholesale dealers are bound to "cause" 
their casks to be stamped and branded in 
the cases which come under Act July 20, 

18US. j* 2o, 47 16S 

The forfeiture by section S7 (Act July 20, 
1S6S) is general, and that section imposes a 
penalty for s? violation of section 25 in case 
the unstamped packages contain more than 

five gallons 170 

The intention of congress must be mani- 
fest and unmistakable to justify the courts 
in construing a law imposing a forfeiture 
as extending to property which, before sei- 
zure, had oeen sold to an innocent pur- 
chaser *303 

The fact that barrels containing spirits 
purchased in the open market bear all the 
brands indicating payment of the taxes does 
not create a presumption that such taxes 

have been paid 1029 

The ticket given by a pawnbroker Tinder 
the California law is "an agreement or con- 
tract," within section 170, Act 1864 1174 

A person whose occupation is to sell agri- 
cultural produce in public market is liable 
to. a tax as a "produce broker" (Act 1866, 
§ 79), though the produce is raised by him- 
self upon his farm 1080 

Liability of a peddler for carrying on 
business without payment of the special tax 
after application for a license, where he 
stopped business before the tax was as- 
sessed, and refused to pay it 616 

Persons supplying and sewing two small 
buckles and straps upon knapsacks, under 
agreement with the government contractor, 
are not liable for the manufacturer's tax. 

(Act July 1, 1862, § 75.) 1321, 1323, 1323 

A person who gave out to customers com- 
binations of numbers, specifying them as - 
being in certain lotteries, entering the same 
in his policy book, and paying the customers 
according to the drawings, though no certifi- 
cate or ticket was given, held a policy hold- 
er, and liable for the special tax 1291 

Construction of Act July 24, 1813, in re- 
lation to duties on refined sugars 493 

Wine made from grapes grown in the 
United States is not subject 1 > a tax under 
Act June 6, 1872, § 12, because made in 
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imitation of sparkling wine by injecting 
carbonic acid gas by a separate process of 
manufacture 238 

Distilled spirits. 

A person who makes alcoholic vapor in 
the process of making vinegar by machinery 
which is not adapted to the condensation of 
such vapor, lield not a distiller. (Act July 
13, 1866, §§ 21, 23; Act March 2,1867, § 16.) 320 

The manufacture of alcohol in the process 
of making vinegar, though the alcohol is 
not released from its impure state, is with- 
in the prohibition of Act July 20, 1868, § 4. 626 

The premises and property thereon are 
forfeited where there is a wash and a still on 
the premises capable of distilling, and fer- 
mented liquors are there distilled without 
authority, though the product of the estab- 
lishment is not distilled spirits, but only 

vinegar 1303 

A distiller is bound to pay taxes on 80 
per cent, of the producing capacity of his 
distillery, although this may be more than 
the amount of spirits actually produced. . 

175: contra, *1082 
The "deficiency" tax is based upon the 
quantity of spirits actually produced, or 
on 80 per cent, of the capacity of the dis- 
tillery. (Act July 20, 1868.) 739 

Where the producing capacity of a dis- 
tillery is reduced by a direction of the gov- 
ernment that the distillery be run only a 
certain number of hours, a pro rata tax 

only can be collected 411 

The words "in execution and pursuance 
of" are equivalent in meaning to the words 

"to effect the object of." 202 

A distiller's bond given under Act Julv 1, 
1862, § 39, conditioned that the distiller 
should comply with the conditions of such 
act and of such other acts as might there- 
after be enacted, held valid. ...64; contra, 53 

In a suit on a distiller's bond for the 
amount of an assessment (Rev. St. § 3182) 
defendant may impeach the assessment, 
though he has not first appealed to the com- 
missioner 43 

It is no defense to a prosecution for ex- 
ecuting and signing a false and fraudulent 
bond that defendant knew nothing of his 
sureties, but hired a man to obtain them, 
and that they swore to all that was re- 
quired by law 213 

The testimony of a subscribing witness 
that the bond was taken away and returned 
with the signature of a person whom the 
witness had seen sign another bond, Jield 

sufficient proof of execution by him 213 

Under Act July 13, 1866, a removal by a 
distiller of spirits from the place of distilla- 
tion to a bonded warehouse is a legal act. .*303 

Spirits in bond may be forfeited for non- 
compliance of the provisions of the revenue 

laws G36 

Distilled spirits, purchased in good faith, 
while in a bonded warehouse of the United 
States, upon which the purchaser paid the 
taxes, cannot be afterwards seized and 
condemned as forfeited for the failure of 
the distiller to keep proper books and to 
make proper reports. (Acts July 13, 1866. 

and March 2, 1S67.) *303 

The fact that distilled spirits are seized, 
condemned, and sold for violation of the in- 
ternal revenue law while bonded, does not 
release the obligors on the warehouse bond..l272 
The fact that the purchaser at the sale paid 

the tax is immaterial 1272 

It is a good defense to a suit on a distil- 
ler's transportation bond that during the 
act of transportation the government officers 
seized them, and the collector of the district 
to which they were consigned refuses to 
grant a certificate of delivery 1335 
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It is immaterial that the seizure was 
made by reason of the wrongful act of 
the persons having the goods in charge 1335 

Under Act July 13, 1866, § 9, the raw 
material found, if intended to he used for a 
fraudulent • purpose, may he seized, and is 
subject to forfeiture, without reference to 
the place where it is found 1110 

Under Rev. St. § 3453, it is not neces- 
■sary, in order that other personal property 
found with the distilled spirits be forfeited, 
that raw materials intended to be used in 
the manufacture should be found in tfce 
same place 1098 

Personal property found in buildings in 
the same incisure with a building in 
which an illicit distillery is carried on, and 
in such juxtaposition to it that the owners 
thereof could not be ignorant of the exist- 
ence of the still, is subject to forfeiture. 
■(13 Stat. 240, § 48.) 638 

Personal property situated upon distillery 
■premises and used in the business of illicit 
distilling is subject to forfeiture, irrespec- 
tive of its ownership and knowledge by 
the owner of its unlawful use 256 

The interest of a mortgagee of personal 
■property remaining in possession of the 
mortgagor may be condemned for unlawful 
acts of the mortgagor, though the mort- 
gagee be innocent thereof 1025 

The tools, implements, and other personal 
property must be found in the place or 
"building or within the yard or inclosure 
where they were intended to be used, and 
the information should aver such fact 1110 

Act June 30, 1864, § 68, confers no au- 
thority for the seizure of a distillery, and 
the lot on which it is situated, or for sub- 
jecting such real estate to forfeiture 237 

"Form 122" for the return of spirits emp- 
tied for rectification, held authorized by 

law 292 

^Fermented, liquors. 

The penalty of ?300 (Act July 13, 1863, 
§ 49) is imposed not for the omission to 
make the proper entries, but for the fail- 
ure to keep* any books at all 211 

An indictment for removing malt liquors 
■without affixing or canceling the proper 
stamps (Act July 13, 1866) need not nega- 
tive the cases where the law authorizes a 
removal without affixing a stamp 973 

ToLacco and. cigars. 

Under Act July 13, 1866, § 9, a tobacco 
manufacturer is required to keep a book 
■showing the goods manufactured as well 
as those sold 639 

An entry was made on the sales books of 
tobacco sold, and a check was taken for 
the amount, but subsequently the manufac- 
turers gave their check to the purchaser for 
the same amount, and the tobacco did not 
•pass from their possession, but was treated 
and disposed of as their own. Held, that 
the tobacco was illegally returned for tax. 
(Act June 30, 1S64, § 94.) 639, 650 

Manufactured goods under Act 1S64, § 
90, means goods the manufacture of which 
is completed, so that the goods are in a 
-condition to be sold 639 

Under Act June 30, 18S4, §§ 90, 94, as 
amended by Acts July 13, 1866, and July 
20, 1868, a completed sale or a completed 
Temoval of manufactured tobacco is a nec- 
essary preliminary to the accruing, assess- 
ment, and payment of the tax upon it. .. . 650 

Goods found in the possession of a per- 
son for the purpose of bejujg sold or re- 
moved in fraud of the law are subject to 
forfeiture under Act June 30, 1864, § 48, 
as amended July 30, 1866, though there 
has not been a completed sale or removal 
-thereof 1 650 

It is illegal for a tobacco manufacturer 
to remove from the wholesale to the retail 
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department a quantity of tobacco, and to 
make a return and pay tax on it as one 
sale instead of on the actual sales in the 
retail department 650 

The fraudulent intent or purpose of the 
person in possession of articles seized be- 
cause found in a place where the articles or 
raw materials mentioned in section 48 (Act 
June 30, 1864, as amended July 13, 1866, 
§ 9) are found does not constitute an ele- 
ment of the ground of forfeiture 317 

In such case the burden is on the claim- 
ant to show that the situation of the prop- 
erty is consistent with his entire innocence 
of complicity with the offenses for which 
such articles or raw materials were seized.. 317 

The forfeiture of the raw materials is 
not made dependent on their being seized 
in the possession of the person in whose pos- 
session forfeitable taxable articles are 
found 650 

Where cigars are made in the back part 
of a room and sold in the front part thereof, 
the back part is to be regarded as a manu- 
factory, and they cannot be removed to the 
front part without first branding and stamp- 
ing 79 

Banks and tankers. 

But one penalty is imposed by Act June 
30, 1864, §S 110. 120, as amended July 20, 
1866, for all failures to make returns prior 
to commencement of a suit to recover penal- 
ties for such failure 133 

National banks are liable to a penalty 
for failing to make return of dividends de- 
clared, etc., during the period between July 
1 and December 30, 1870. (Act July 14, 
1870.) 1299 

Said dividends, etc., are subject to a tax 
of 2% per cent, during said period 1299 

Sufficiency of complaint in an action 
against a bank for the $1,000 penalty for 
failing to make return of its net earnings, 
incomes, or gains under Act June 30, 1864, 
§ 120, as re-enacted July 14, 1870 1297 

Income taxes. 

A person's compensation as state's attor- 
ney for a certain county is not liable to the 
income tax 818 

The income tax acts require a return for 
taxation as income of all gams derived from 
the sale of corporation stock in 1868, if pur- 
chased at any time after August 5, 1861. .1175 

A bona fide exchange of stock for other 
property is not a sale thereof from which 
profits are derived liable to taxation as in- 
come 1175 

A transfer of stocks for a collectible 
promissory note, or an exchange thereof for 
lands which are sold within the year for 
collectible promissory notes, is considered 
as a sale of such stock for so much cash. . .1175 

The beneficiary of a trust fund under a 
will, who had not on October 1, 1870, be- 
come entitled to the possession or enjoy- 
ment of, or to the beneficial interest in, any 
of the principal sum (Act July 14, 1870, § 
3), is not liable to the legacy tax under Acts 
June 30, 1864, §§ 124, 125, and July 13, 
1866, § 9 134 

The amount of a promissory note taken 
in 1871 on a sale in that year of a patent 
right not maturing or paid until 1872, is 
not taxable as income for 1871. (Act July 
14, 1870, § 6.) 973 

The compensation of a state officer can- 
not be applied to the satisfaction of the 
81,000 exemption from the income tax. . . . 818 

Violations of law and punishment — For- 
feiture proceedings. 

The circuit courts have original jurisdic- 
tion of suits in rem for forfeitures under 
the internal revenue laws 1025 

The charge of fraud is sufficient if made 
in the words of the statute. (Act July 13, 
1866, § 9.) ,...., 1110 
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Ad information under Rev. St. § 3453, is 
sufficient if it follow the language of the 
statute, and without an express averment 
that the taxes were not paid 1028 

An information of forfeiture for violation 
of Act July 20, 1S6S. § 44, need not aver 
that the special tax was assessed, or that 
payment was demanded and refused, or neg- 
lected to be paid, but only that the business 
was carried on without payment of such tax. 724 

An information of forfeiture must aver 
that the property sought to be adjiidged 
forfeited was used in the illicit distillation 
charged, or was the product of such dis- 
tillation 259 

A description of property ch lined as for- 
feited as "all the boilers, stills, and other 
vessels used in the distillation of spirits, 
and all the distilled spirits — being about 
twelve barrels — now in the distillery owned 
by YV.," is not sufficiently specific 259 

In an information of forfeiture for neg- 
lect to make the entries required by Act 
July 20, 1868, § 45, it is not necessary to 
aver the time the liquors were received or 
sent out, or from whom received, or to 
whom sent 724 

The validity of an assessment against a 
distiller may be inquired into by defend- 
ant's answering a bill by the United States 
to subject to the payment of such assess- 
ment lands transferred to them 816 

The courts have no power under the act 
of 1864 to release on bond or stipulation 
goods seized for forfeiture under sections 
48. 68 1122 

The notice required to be given to persons 
executing a bond for the return of prop- 
erty seized is that prescribed by Rev. St. 
§ 3459, and not the previous rules of the 
court 1028 

It is no defense to a surety in a stipula- 
tion for property seized that on appeals by 
the claimant bonds were taken without 
surety, with the approval of the district 
attorney, and that government bonds had 
been given as further security, which had 
been stolen . . 637 

An agreement by a district attorney to 
release a surety on a stipiilation for value 
on condition of his giving information 
against other persons is not valid without 
the concurrence of the commissioner of in- 
ternal revenue, the secretary of the treas- 
ury, and the attorney general 635 

A stipulation by the government officials 
of immunity from penalties or forfeitures 
in consideration of testimony of violations 
of the law will be enforced by the courts. . 884 

Penalties: Actions tnerefor. 

The penalties prescribed in section 96, 
Act July 20, 1868, apply to those who 
knowingly or willfully do or omit to do the 
thing forbidden or required, only when 
there is no specific penalty imposed by any 
other section of the act 313. 724 

The penalty imposed for a violation of 
section 48, Act June 30, 1864, must at 
least equal double the amount of duties 
sought to be evaded, and in no case must 
it be less than §500 1253 

An action in personam to recover the for- 
feiture of $500 under Act July 1, 1862, § 
54, will lie, although the seizure provided 
for therein has not taken place 50 

Offenses. 

Conspiracy, under Act March 2, 1867, is 
a combination between two or more per- 
sons by agreement, expressed or implied, to 
effect the illegal purpose, regardless of the 
manner in which it is to be done 813 

A person who, with unlawful intent, de- 
signs or directs the removal of spirits on 
which the tax has not been paid, is equally 
guilty with the one who actually carries 
out the unlawful object 197 



Indictment. Vago 

Upon an indictment for removing whisky 
from a distillery, and sending it to another 
state, under a false inspector's brand, with- 
out paying the tax, the court of the latter 
state has jurisdiction, where the whisky 
was not taken from the possession- of the 
railroad company by which it was shipped, 
before arrival at its destination .12S2 

An indictment under Rev. St. § 3257, 
which describes the offense in the language 
of the statute, is insufficient 1300 

An indictment under Rev. St. § 3281, 
which describes the offense in the language 
of the statute, is sufficient 130O 

An indictment under Act 1866, c. 1S4, § 
25, must allege that the still was intended 
to be used within the United States for 
distilling spirits, and that defendant failed 
to give the notice, etc. 742 

An indictment which charges defendant 
with carrying on the business of a whole- 
sale liquor dealer without the payment of a 
special tax therefor, at a certain place, con- 
tinuously between certain dates, is suffi- 
cient without stating the means or circum- 
stances by which he became such dealer. . 409 

An indictment averring the removal of 
spirits on which the tax had not been paid 
to a place other than the distillery ware- 
house, "and" the concealment thereof, is 
not bad for duplicity, under Rev. St. § 
3296 202 

An allegation that the tax on certain 
spirits "had not been paid" is sufficient 
without an allegation that it "was still 
due and owing" 202 

On an indictment for removing distilled 
spirits on which the tax has not been paid, 
the precise quantity alleged, and that the 
removal took place at the precise time 
stated, need not be proved 197 

Under a count for removal and conceal- 
ment, conviction may be had if removal 
is proved, though concealment is not 
shown 197 

On an indictment for carrying on the 
business of a liquor dealer without hav- 
ing paid the tax, evidence is admissible of 
a sale of liquor on a day subsequent to 
that named 810 

A distiller's bonded warehouse which the 
law requires him to provide is a part of 
the distiller's premises, and proof of the 
unlawful removal of spirits therefrom sus- 
tains the averment that the removal was 
from the distillery 1144 

Where indictments are found under Act 
June 30, 1864, both for making false re- 
turns (section 15) and for perjury (section 
42), the prosecution must elect between 
them 914 

Evidence. 

Where rectified spirits are seized while 
in process of sale by a rectifier as free of 
tax, a claimant has the burden to show 
that the tax has been paid. (Act July 13, 

1866, § 45.) 1085 

Where defendants have rebutted the pre- 
sumption of law as to the validity of the 
assessment, the burden of proof is shifted 
upon the government to establish its va- 
lidity 816 

On an information to enforce a forfeiture 
the statute of limitations is available as a 
defense under a plea of the general issue. 1089 

Previous fraudulent intent and previous 
fraudulent acts are admissible to show a 
fraudulent intent in a subsequent transac- 
tion 639, 650 

On the trial of an indictment against a 
manufacturer for making false and fraud- 
ulent returns for a given month, evidence 
of false returns in previous months is ad- 
missible to show a fraudulent intent 914 

On an indictment under Act March 2. 

1867, § 30, the government is not bound to 
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strict proof of the "ownership of the recti- 
fying distillery to which it is alleged the 
spirits were unlawfully removed 1144 

On an indictment for a conspiracy under 
Act March 2, 1867, § 30, there must he sat- 
isfactory evidence not only of the conspir- 
acy charged, but of the overt act averred, 
to carry into effect the object of the con- 
spiracy „ 1144 

Where the evidence on a question is all 
one way, the court need not submit the 
question as one of fact to the jury 317 

To prove a conspiracy to remove whisky 
without paying the tax, it is only necessary 
to show that defendants were acting in con- 
cert, or with a mutual understanding, to 
effect the removal without inspection and 
branding according to law 1362 

— Verdict: Judgment. 

Where an information , of forfeiture in 
different counts avers several frauds under 
different sections of the statute, a verdict 
of forfeiture will be, sustained if any one 
count is good 260 

Under Act July 13, 1866, § 45, the judg- 
ment or decree of forfeiture relates back 
only to the date of the seizure, and does 
not affect the title of an innocent purchas- 
er, acquired subsequent to the date of the 
wrongful act, and before the seizure 1118 

LNTEENATIONAL LAW. 

See, also, "Neutrality Laws"; "War." 

A combination of citizens or. subjects for 
the purpose of overturning a government 
does not become entitled to the privileges 
of national sovereignty until a revolution 
is actually accomplished 1134 

The fact that the number of insurgents 
in a state is so great that they carry on a 
civil war against the government does not 
entitle the government set up by such in- 
surgents to the privileges of sovereignty.. 1134 

INTOXICATING LIQUORS. 

See, also, "Internal Revenue." 

The widow and administratrix of a de- 
ceased tavern keeper cannot sell spirituous 
liquors under her husband's license, nor 
can she transfer it to another 392 

Selling less than a pint under a license to 
sell not less than a pint is selling without a 
license 16. 370 

A servant selling spirituous liquors for 
his master, without license, is not liable to 
the penalty 470, 1072 

JUDGMENT. 

A judgment rendered by a federal cir- 
cuit court is a lien upon all lands of de- 
fendant within the district, without being 
recorded in the several counties where 
such lands lie 999 

A decree of forfeiture of spirits for al- 
leged frauds on the revenue is not conclu- 
sive in a subsequent proceeding for the 
forfeiture of the distillery and numerous 
articles contained therein 260 

A judgment distributing the proceeds in 
the registry upon an information of forfei- 
ture cannot be modified or altered by the 
court after the close of the term - 278 

The federal district court, three years 
after rendering a decree in a confiscation 
case, cannot reverse the same 1097 

Judgments and decrees are not assign- 
able at law, so as to vest the legal title 
in the assignee; but the latter takes only 
an equitable interest, subject to the equi- 
ties attaching to them in the hands of the 
assignor 932 



JURY. 

See, also, "Grand Jury." _ 

The federal courts cannot deprive par- 
ties of the right of trial by jury by refer- 
ring the issues of fact to referees 711 

The constitutional right to trial by jury 
may be waived by the party 711 

In a proceeding in the federal district 
court against property seized as forfeit- 
ed under the internal revenue laws, to 
which a claim is interposed, the claimant 
has a constitutional right to a trial by a 
jury 281 

In forming a jury the federal court need 
not adopt the mode required by the state 
laws, when, in the opinion of the court, it 
is impracticable to do so 620 

The provision that jurors shall be drawn 
from such parts of the district as the court 
shall direct (Act Sept. 24, 1789, § 29) is not 
repealed by Act July 20, 1840 < . .1350 

It is discretionary with the court to give, 
or not to give, any directions as to the 
place from which jurors shall be summon- 
ed; and it is no ground of challenge lo uie 
array that the marshal summoned the ju- 
rors according to his own will, where there 
was no application for directions 620 

A juror who has sat on the trial of a 
person indicted tor the same offense as 
defendant is not competent. 1246 

An objection that one of the jurors had 
served on the jury of the next preceding 
term is too late after the jurors are sworn.. 477 

Where defendant accepts a juror with 
knowledge that he has had a conversation 
with a third person about the case, he can- 
not afterwards object to a verdict on that 
account .1175 

Under Act March 3, 1868, § 2, there is 
no right of peremptory challenge except in 
capital cases 696 

Peremptory challenge allowed upon an in- 
dictment for stealing a slave in Alexandria, 
D. C 1363 

The court will at a subsequent term or- 
der a fine against an absent juror to be 
struck out, where the clerk neglected to en- 
ter a similar order made at a previous 
term 1148 

LANDLORD AND TENANT. 

A bailiff cannot lawfully force himself 
into a house by the outer door, although par- 
tially opened by one within, to make a dis- 
tress for rent 1349 

LARCENY. 

Logs in a fence are not the suttject of 
larceny, the fence being in law annexed to 
the freehold , 1148 

Foreign and domestic coin and bank bills 
are "personal goods," within Act 1790, c. 
36, § 16, relating to larceny on the high 
seas 11 

Quaere: Whether stealing a bank note is 
larceny, within the act of April 30, 1790, 
§ 16 33 

A driver of a coach, who, with knowl- 
edge of the ownership of goods left therein 
by the owner by mistake, takes and con- 
verts them with intent to steal them, is 
guilty of larceny 484 

A person who procures goods under the 
false pretense that the owner had sent him 
for them, and appropriates them for his 
own use, is not guilty of larceny. 825 

A workman is guilty of larceny where 
goods delivered to him for a special pur- 
pose are taken away by him with intent to 
steal them 1356 

Property abandoned is not within the 
meaning of Act March 3, 1825, § 9, against 
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plundering or stealing property from or be- 
longing to a vessel in distress or wrecked, 
lost or abandoned 1132 

The federal courts have jurisdiction of 
the offense of plundering property from a 
stranded vessel or after it has been thrown 
upon the shore. (Act 1825, c. 65, § 9.) 540 

"Plunder," as used in such section, in- 
cludes the criminal taking of the goods of 
another by open roree, or by secret fraud, 
and furtively, from a vessel in distress, etc., 
and also an embezzlement by the master 
and others 540 

"One silver coin of the value of fifty 
cents" is a sufficient description of the 
property stolen 810 

An indictment charging the stealing of 
"notes of some bank established by a 
charter from the government of the United 
States, or of some individual state of the 
United States," in the language of the act, 
Is not sufficient 595 

The goods of the wife, in her separate 
shop, where not kept for her separate use, 
must be averred to be the goods of the hus- 
band 36 

Goods stolen from a married woman liv- 
ing by herself, her husband not contribut- 
ing to her support, may be charged as her 
property 452 

An indictment alleging articles stolen to 
belong to owners unknown is good on its 
face, and the objection that the owners were 
in fact known must be taken to the evidence 
at the trial for a variance, or bv special 
plea 1311 

On a trial for larceny, held, that the pris- 
oner was entitled to a peremptory chal- 
lenge of 20 jurors, under Act Va. Nov. 
13, 1792 506 

A slave convicted of larceny in Alex- 
andria county, D. C, sentenced to be burnt 
in the hand and whipped 78 

A slave convicted of larceny is to be pun- 
ished by whipping, although not charged 
as a slave in the indictment 86 

LIMITATION OF ACTIONS. 

The suspension of the statute of limita- 
tions provided for by Act June 11> 1864, 
did not continue in Georgia after the presi- 
dent's proclamation April 2, 1866, though 
no term of the federal court was held and 
no clerk appointed, until sis months later.. 18 

LOTTERIES. 

A scheme for the disposal of town lots, 
by the terms of which a purchaser has a 
chance of obtaining one of the reserved or 
prize lots as a part of the consideration, is 
a, lottery 233 

MANDAMUS. 

Mandamus will not issue to compel mu- 
nicipal officers to levy and collect a tax, un- 
less the legislature has made it their duty 
to levy and collect such tax ,*.*131 

The federal circuit courts outside the 
district of Columbia cannot issue the writ 
in the exercise of original jurisdiction, but 
only as necessary to the jurisdiction of the 
court, and to enforce a judgment rendered..ll29 

The circuit court of the District of Co- 
lumbia has no jurisdiction to compel tie su- 
perintendent to deliver certain documents 
to the public printer for printing. . . 1004 

The federal circuit court has not juris- 
diction in the first instance, by mandamus, 
to compel a postmaster to furnish the ad- 
vertised letter list to the newspaper hav- 
ing the lawful right to the printing 1129 
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The court refused the writ to compel the 
marshal to pay witness fees to the petition- 
er, an attorney of the court 1018 

MARINE INSURANCE. 

Liberty to touch at a place does not jus- 
tify trading, and trading would be a devia- 
tion avoiding the policy. 467 

MARSHAL. 

The marshal is bound to obey the writ 
as he receives it, where the statute is 
directory to the court or the clerk only, but 
in demanding bail he acts at his peril 23 

An indorsement even by the court, will 
not justify the marshal in requiring bail, 
where the statute does not require it. . . . 23 

The marshal is entitled to interest on 
sums due to him and not paid after de- 
mand, and must pay interest on sums due 
from him after demand „ ..1249 

A marshal is not entitled to commissions 
on money paid to his deputies for taking a 
census 1249 

A marshal who pays over to his deputies 
or assistants, for taking a census, less 
funds than he received from the govern- 
ment, is liable to the penalty of $500. (Act 
March 3, 1839.) 464, 465 

A sale of treasury notes by the marshal 
for currency at S per cent premium, and a 
payment of his deputy in such currency, 
is a violation of the law 464, 465 

A marshal who extends an execution on 
real estate for the government is entitled 
to his fees from the government, though 
the land be not yet sold or redeemed or in 
any way converted into money 1249 

A marshal is not to be allowed for serv- 
ices as keeper or inspector of the state 
jails, except in a case where especially di- 
rected by the court 1249 

A charge by a marshal for distributing 
venires to town clerks at $2 each is legal, 
but not for travel as if serving venires 
himself, when they are in fact served by 
a constable 1249 

Though the certificate of a judge allow- 
ing a marshal's account is prima facie evi- 
dence of its legality and proper amount, 
the treasury department may reject it, if 
believed improper 1249 

Rev. St. § 786, limiting the time within 
which actions must be commenced on mar- 
shal's bonds does not apply to actions in- 
stituted by the United States 695 

MASTER AND SERVANT. 

:One employed to work a day cannot law- 
fully quit work before the day is done 1312 

A locomotive engineer employed by the 
day to daily make a particular run cannot 
lawfully quit before the run is made 1312 

MAYHEM. ' 

The disabling or disfiguring of any limb 
or member of a person need not be done by 
cutting, to constitute an offense under Act 
1790, § 13 999 

The particular weapon, means, or instru- 
ment used is not material, providing the 
result is maiming or disfiguring with intent 
to do so 999 

MILITIA. 

Const, art. 8, el. 15, which confers power 
upon congress to provide for the calling forth 
of the militia to execute the law of the 
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United States, and Act Feb. 28, 1795, ap- 
plies to the states I&k* 

MINES. 

The United States have not conveyed or 
dedicated the minerals in the public lands 
to individuals or the public. 416 

MINISTER. 

The privileges of a foreign minister are 
not extended to a person having a commis- 
sion from a revolutionary government not 
acknowledged by the United States 1123 

If a foreign minister commits the first 
assault, he forfeits his immunity so far as 
to excuse defendant for returning it 359 

It is no defense to an indictment for an 
assault on a foreign minister that defend- 
ant was ignorant of his public character. . 359 

Upon an indictment for an assault com- 
mitted on a foreign minister, proof that the 
person assaulted is received and recognized 
by the executive of the United States, is 
conclusive as to his public character 359 

MORTGAGES. 

An assignee of a mortgage four years 
overdue, and wholly unpaid, is chargeable 
with notice of its true consideration, which 
inquiry would have revealed .1358 

A judgment creditor may redeem a mort- 
gage upon land upon which his judgment is 
a lien, even as against an assignee of the 
mortgage 13o8 

MUNICIPAL CORPORATIONS. 

Authority to incur a debt does not carry 
with it the power to levy a tax to pay the 
debt, whare other provision is expressly 
made for such payment *131 

"Where a city exhausts its revenues in de- 
fraying current expenses, mandamus will lie 
to compel it to pay matured, outstanding 
bonds * 130S 

NAVIGABLE WATERS. 

The states composed from the North- 
western Territory cannot obstruct their 
navigable rivers, they being by the ordi- 
nance declared to be forever public high- 
ways 91 

An individual suffering special damages 
by an obstruction of a navigable river may 
have a civil redress by a suit, though the 
obstruction be authorized by a state, if it 
bo contrary to, or conflict with, an act of 
congress 91 

Where a bridge to be constructed over 
navigable waters, with the draws as pro- 
posed, will not cause any appreciable ob- 
struction to commerce, the federal courts 
will not act to enjoin the same 686 

The obstruction of navigable rivers un- 
der the laws'of the original states is not 
punishable as a crime, unless contrary to 
some clause in the federal constitution, or 
a treaty or an act of congress 91 

The circuit court has no jurisdiction to 
punish as a crime the obstruction of navi- 
gable tide waters by the erection of a 
bridge, without an express grant of au- 
thority by congress 91 

NEUTRALITY LAWS. 

A federal judge has power, on just 
grounds of suspicion, to require a bond to 
observe the neutrality laws 680 
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The presentation of a grand jury, char- 
ged with the duty of inquiring into the ex- 
istence of the organization whose object 
was the invasion of the territory of a 
friendly power, that they believed such or- 
ganization to exist, but could get no evi- 
dence, because witnesses refused to testi- 
fy on the ground that their answers might 
criminate them, held sufficient ground of 
suspicion 6SO 

Act June 5, 1794, extends to warlike ex- 
peditions from this country, though not in- 
tended to aid one belligerent against an- 
other, but directed against a friendly pow- 
er at peace with all the world 367, 380 

To constitute the offense against section 
3, the vessel must not only have been fitted 
out with intent to be employed against a 
friendly natioa, but actually armed for that 
purpose 1123 

An expedition, to be within Act June 5, 
1794, § 5, need not to have been consum- 
mated without deviation of course. It is 
sufficient if it was begun and the means 
prepared to be carried on from the United 
States, though the vessel, at the identical 
time of sailing, was not in complete readi- 
ness for hostile engagements 1233 

To constitute the offense of beginning, 
setting on foot, or providing the means for 
a military expedition against a nation with 
whom the United States are at peace, un- 
der Act April 20, 1818, § 6, there must be a 
hostile intention connected with the act of 
beginning or setting on foot the expedition.. 380 

When connected with such hostile intent, 
the crime is completed either by beginning, 
or setting on foot an expedition, or provid- 
ing or procuring the means therefor 3S0 

To constitute the offense, it is not neces- 
sary that the expedition should start for its 

destination , 3S0- 

. The guilty purpose must be proved, and 
the guilty acts done, within the judicial dis- 
trict where the indictment is found 380 

The fact that defendant set on fpot a 
military expedition, in violation of Act 
June 5, 1794, § 5, with the knowledge and 
approbation of the president, is no justifica- 
tion, as the president has no authority to 
set on foot a military expedition against a 
nation with which the United States are at 
peace ','"l'l'4" •■*-"'- 

On a trial on indictment under Act June 
5, 1794, § 5, the president's message to" 
congress, and other documents transmitted 
therewith, are inadmissible to show the ex- 
istence of a war at the time the acts were 

charged to have been committed. 1233 

Sufficiency of indictment for setting on 
foot and preparing the means for a military 
expedition against a foreign country with 
which the United States were at peace. . . . 36T 

A French citizen transiently within the - 
United States cannot be criminally prose- 
cuted for piracies and robberies committed 
by the captain of a privateer owned by 
him, upon neutral vessels 393 

NEW TRIAL. 

It is ground of new trial that the court 
submits as a question of fact to the jury a 
material fact, where the case was tried up- 
on the assumption that such fact was ad- 
mitted - . . • -H31 

Where the government has so conducted 
the trial that defendant is entitled to take 
certain facts as admitted, and does not of- 
fer evidence thereon, he is entitled to a 
new trial, where such facts are subsequent- 
ly left to the jury 113S 

A verdict for defendant in a suit to for- 
feit goods for violation of the internal rev- 
enue laws will not be set aside as against 
the evidence, though as to a small part of 
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the goods the court entertains no doubt 
that upon the evidence the verdict is wrong. 277 

The newly-discovered evidence must have 
come to the knowledge of the party since 
the trial, and must be so material that it 
would probably produce a different result. .1175 

Newly-discovered evidence impeaching the 
credibility of one of the witnesses is no 
ground for a new trial 604 

A new trial will not be granted on the 
ground of surprise unless it appear that 
such surprise is in no degree attributable 
to the negligence of the applicant 1175 

A new trial will not be granted for mis- 
conduct of a juror in which the applicant 
participated 927 

Grounds stated upon which a court of 
common law may grant a new trial 340 

A motion for a new trial is too late after 
the case has gone to the supreme court on 
a certificate of a division of opinion on a 
motion in arrest of judgment 10S0 

OBSTRUCTING JUSTICE. 

A warrant of distress is not a legal pro- 
cess, within Act 1790, § 22, in relation to 
resisting officers 47 

It is an indictable offense to combine to 
oppose the execution of a justice's war- 
rant, without knowing its nature, and as- 
saulting one of the parties attempting to 
execute it 237 

It is not necessary that a constable 
should have a warrant to suppress an af- 
fray, in order to make opposition to him 
unlawful 538 

An attorney and client conspiring to re- 
sist an officer are equally guilty 1161 

An indictment under Act April 30, 1790, 
§ 22, must show by proper averments that 
the process was legal 1350 

A commissioner empowered to issue a war- 
rant under Act Sept. 18, 1S50, must be 
such a commissioner as is particularly de- 
scribed in that act .1350 

An averment in an indictment for resisting 
such a warrant that it was issued by a com- 
missioner of the circuit court of the United 
States is not sufficient 1350 

The want of an averment of the facts 
showing that the commissioner was author- 
ized to issue the warrant cannot be, aided 
by referring to the records of the court. . . .1350 

An averment that a warrant was duly is- 
sued is insufficient. The facts constituting 
the due issue must be set forth 1350 

On an indictment for conspiring to resist 
an officer, actual violence need not be 
shown, but threats, and acts intended to 
terrify, or of a character to terrify, a pru- 
dent officer, are sufficient, even though he 
be not prevented thereby from executing 
his process 1161 

The taking away of a vessel by her own- 
er after she has been attached by a mar- 
shal, but while not in his actual custody, 
or that of a keeper, is not an offense under 
Act March 2, 1831, § 2 1010 

The expressions "obstruct" and "im- 
pede," as used in the act, refer only to di- 
rect acts of violence or menace, disturbing 
the ordinary functions of the court 1010 

OFFICE AND OFFICER. 



See, also, "Gustoms Duties" 
enue" 



'Internal Rev- 



■"; "Marshal"; "Obstructing Justice." 

A person disqualified by the fourteenth 
amendment from holding office, by having 
engaged in the Rebellion after taking an 
oath to support the constitution of the 
United States, is indictable, under Act May 
31, 1870, § 15, for subsequently accepting 
the office of sheriff 605 
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Acts done under compulsion of force, or 
of a well-grounded fear of bodily harm, do 
not come within the constitutional provi- 
sion 605 

Accepting and holding the office of jus- 
tice of the peace under the confederate gov- 
ernment is not of itself sufficient evidence 
of engaging in the insurrection - 605 

The superintendent of public printing is 
subject wholly to the control of the joint 
committee of congress on printing. (Act 
Aug. 26, 1852) "......10W 

Where the words of a statute prescribing 
compensation admit of two interpretations, 
they will be construed most favorably for 
the officer \ 

An officer cannot be allowed extra com- 
pensation for services performed, proper- 
ly pertaining by law to his office 1139 

An officer with a salary payable quarter- 
ly appointed for four years "unless sooner 
removed by the president," is not entitled 
to his salary to the end of a quarter during 
which he is removed 1139 

A surveyor of customs is entitled to com- 
mission on moneys paid to him for the 
treasury department, but not on moneys al- 
ready in the treasury, which are transfer- 
red to him from other places of deposit. . .1065 

The register of the treasury, though re- 
ceiving pay as such, held entitled to com- 
pensation as agent for disbursing money 
appropriated for contingent expenses of the 
treasury department, library of congress, 
and other appropriations for public pur- 
poses 192 

Salaries of officers of the territory of 
Minnesota H39 

In an action to recover a balance due 
from a receiver of public moneys, a claim 
that a certain sum had been stolen from 
him held not supported, he never having 
presented a claim for a credit of such 
amount 783 

The auditor's report of a balance due 
from a person accountable for public mon- 
ey is not evidence in an action for the 
debt 462 

Rev. St. § 1766, authorizing the salary 
of an officer in arrears to be withheld, 
and Id. §§ 300, 307, 30S, in relation to the 
payment of warrants after three years 
from issuance, form no part of the contract 
with the officer's sureties 603 

United States, in an action upon a col- 
lector's bond, cannot obtain judgment 
against the surety for more than the pen- 
alty 806 

PARDON. 

A pardon may be partial, and contain 
any lawful conditions 1097 

A pardon for offenses against the revenue 
laws cannot relieve the offenders of pay- 
ment of taxes 884 



PARENT AND CHILD. 

The child must partake of the condition 
of the mother, and where the mother is a 
white woman, and the father an Indian, the 
child will be deemed of the white race 930 

The marriage of the mother of a bastard, 
and the acknowledgment by the husband 
of the child, are prima facie evidence that 
he was the father 1122 

The declarations of a father as to the 
maternity of his child are competent evi- 
dence 950 



PAYMENT. 

TYhile a company may issue promissory 
notes, in 'the form of banknotes, in pay- 
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ment, they have no right to issue them for 
the purpose of putting them in circulation 
as a current circulating medium 715 



PENSION". 

An adopted child is not entitled to a pen- 
sion, but a legitimated child is entitled to 
a pension under Act March 4, 1814 1122 

An indictment for retaining a greater 
sum than the statutory allowance for col- 
lecting a pension cannot be sustained 
where the amount was paid under a pr,or 
contract for services in causing to be re- 
moved from the rolls of the war depart- 
ment a charge of desertion. 1255 

PERJTTPJY. 

Perjury consists in swearing falsely and 
corruptly, contrary to the belief of the wit- 
ness, and not in swearing rashly and in- 
considerately according to his belief 1031 

"Where affiant stated the facts truly, and 
signed an affidavit on the advice of his law- 
yer, in whom he confided, that they were 
substantially the same therein, he is not 
guilty of perjury, though the affidavit be 
false 1292 

A person cannot be convicted of perjury 
in swearing falsely to an income tax re- 
turn, where it was not made with a cor- 
rupt intention, but with the honest belief 
that it was correct 1175 

Although the income tax act makes no 
provision for compelling a person to make 
oath to his return, yet, as it permits him 
to do so, intentional false swearing there- 
in is perjury 1175 

Wliere an act expressly describes the 
kind of proof of compliance with its re- 
quirements, it is not competent for any 
officer of the United States to require new 
oaths, so as to make the false taking of 
them perjury 146 

An indictment for an act which does not 
constitute an offense under the laws of the 
United States is still "a suit, controversy, 
matter or cause pending," in. which perjury 
may be committed. (Act 1790.) 746 

The act of 1825 in relation to perjury, 
being a general law, applies to all subse- 
quent eases which come within it 151 

The bankrupt's intentional omission to 
state a part of his property in his sworn 
schedule is perjury under the act of 1825. . 151 

To constitute the offense of false swear- 
ing under the fisheries bounty act of 1813, 
there must be a willful and corrupt intent 
to swear falsely 1165 

The secretary of war may prescribe the 
contents of affidavits by drafted soldiers 
claiming exemption from military service, 
and false swearing as to such facts is per- 
jury. (Act March 3, 1S63.) 12o9 

A notary public is an officer authorized to 
administer oaths in such cases 1259 

Whether a false oath was taken under 
mistake as to the law or fact involved 
therein is a question of fact for the jury. .1175 
* Upon a conviction of perjury the court 
may inflict the punishment of fine, impris- 
onment, and the pillory 1255 

PIRACY. 

A commanding officer making seizures 
of vessels carrying contraband of war to the 
enemy acting in good faith under a forged 
commission, is not guilty of piracy 1172 

Tbe United States court will treat as 
pirates all persons engaged in plundering 
vessels of United States citizens under au- 
thority of a government set up by insur- 
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gents against whom a civil war is being 
waged 1134 

A subordinate officer, who in good faith 
enters a formal protest against a seizure 
by his vessel, is not guilty, with the others, 
of an act of piracy. 1172 

The seizure of a vessel carrying arms 
and munitions of war to a port of the en- 
emy by an armed ship, whose officers held 
commissions from the hostile country, is 
not piracy 1172 

The federal circuit court has jurisdiction 
of piracy on board of an American ship, 
committed in an open roadstead adjacent 
to a foreign territory, and within half a 
mile of the shore. (Act April 30, 1790, 
e. 9, § S.) S99 

PLEADING AT LAW, 

A demurrer goes to the first defect in 
pleading 1281 

The amendment or a libel in the district 
court will not be allowed where the same 
introduces a new, substantive cause of ac- 
tion, and a new charge against defendant. 
Otherwise where the new cause of action 
corresponds in character, and is kindred in 
nature, to that presented in the original li- 
bel 291 

The variance is fatal where the pay- 
master general of state militia is described 
in a suit on his bond as "principal paymas- 
ter" of the state militia 12S4 

POST OFFICE. 

Post routes and roads, and private letter 
carrying. 

A person who sends a packet of letters by 
a passenger over, a post road, without the 
knowledge of the proprietors or their 
agents, is not subject to the p?nalty pro- 
vided by Act March 3, lS2o, § 19. .; 58S 

Officers. 

A postmaster, until the action of the 
postmaster general, does not vacate his of- 
fice by remaining out of the neighborhood.. 4S0 

An action on a bond of a postmaster is 
barred after two years after the date of 
the last item charged against htm. (Act 
1825, § 3.) 1006 

Offenses— TTnmailable matter. 

The mailing of a postal card containing 
words imputing illicit intercourse to third 
persons, but no epithet in the form of a 
substantive or adjective, is an offense un- 
der Rev. St. § 3Si>3, punishing the mailing 
of postaj cards containing "indecent or 
scurrilous epithets." 611 

— Robbery: Theft: Embezzlement. 

Rev. St. § 5467, is not confined to the of- 
fense of stealing or taking things out of a 
letter packet or bag, but includes the taking 
of the letter itself 4S5 

An employe in a post office, who steals 
gold dust from a letter in the mail, is liable 
to indictment, whether the same be mail- 
able or not, under Act July 1, 1864, § 12.. 696 

No one can be convicted under Act 1825, 
§ 21, who is not employed in the post-office 
department 189 

To convict a person of stealing a letter, 
etc., who is employed in the department, 
such employment must be distinctly al- 
leged and proved 189 

To constitute the offense, it is not neces- 
sary that the letters stolen should have been 
taken out of the post-office building 1S9 

Some evidence is necessary of thegemiiue- 
ness and value of banknotes charged to 
have been stolen out of a letter 189 

A letter dropped in a post office, intended 
for a person at such place, „is not a letter 
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intended to be "conveyed" by post. (Act 
1S23, c. 275, § 21.) 232 

The stealing or taking a letter, etc., un- 
der section 22, means a taking with a crim- 
inal intent, and not a taking through mis- 
take, or with an innocent intent 4SO 

A letter delivered to an authorized agent 
cannot be charged to have been embez- 
zled 949 

A person who receives a letter from a let- • 
ter carrier, addressed to another, without 
fraud or artifice, is not liable to indictment 
under Act March 3, 1825, § 22, where he 
opens the same and embezzles money there- 
from 451 

In an indictment for embezzling a letter 
containing money (Act July 1, 1S64, § 12), 
it is not necessary to aver that the letter 
embezzled was intended to be conveyed to 
any particular place, but only that it was 
intended to be conveyed by post 231 

An averment that a letter deposited in 
the post office at New York was aadressed 
and directed to a person named at Phila- 
delphia, and was intended to be conveyed 
by post, is not an averment that the letter 
was intended to be conveyed bv post from 
New York to Philadelphia 231 

An averment as to the ownership of the 
money is not necessary 231 

An indictment under Act March 3, 1825, 
§ 22, which alleges that defendant did 
secrete "and" embezzle a certain letter, is 
not defective 949 

In an indictment for embezzlement, it is 
sufficiently certain to charge that defend- 
ant was "a person employed in one of the 
departments of the post-office establish- 
ment of the United States." 466 

When the embezzlement is of a letter 
containing a banknote, it is not necessary to 
describe the note \ . . 466 

The presumption of theft arising from the 
disappearance of mail matter may be re- 
pelled by evidence of the miscarrying of 
mails sent through the same office after de- 
fendant's removal 1307 

— Obstructing correspondence. 

It is an offense to open a letter, which 
has been in the post office, before delivery 
to the addressee, with intent to obstruct his 
( orrespondenee, or pry into his business or 
secrets, though the letter was not sealed, 
and was written by defendant himself, 
and the addressee's name was not correct- 
ly jjiven. (Act March 3, 1825, § 22.) 590 

The indictment need not allege any venue 
of the lawful intent, nor that the opening 
was unlawful, nor that the addressee was a 
real person 590 

Section 21, which prescribes a punishment 
for the detention of a letter or packet, re- 
fers to a letter or packet detained before 
it reaches the place of destination 480 

An intention to obstruct the mail flows 
from an unlawful act that so operates, al- 
though its primary object was to accomplish 
another purpose 1312 

Act March 6, 1825, § 22, in relation to 
opening letters to obstruct eorresnondence, 
etc., applies only where the possession of 
letters was obtained wrongfully from the 
post office, or from a mail carrier 451 

A person who, without artifice, receives 
a letter for another, addressed in his care, 
and opens and destroys the same, cannot 
be convicted of opening the same with the 
design to obstruct the correspondence, etc., 
of another 22 

A letter carrier who delivers letters from 
house to house is a mail carrier, within 
Act March 3, 1825, § 22 451 

The writer of a letter which has passed 
from the office where mailed has no right 
to intercept it, or authorize its delivery to 
a person other than the one to whom it is 
directed 200 
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On an indictment for taking a letter 
from the post office with intent to obstruct 
correspondence (Rev. St. § 3892) defend- 
ant may be convicted without evidence of 
an unlawful, clandestine, or fraudulent 

taking , 206 1 

Proof of an intentional nondelivery of a ' 

letter so taken from* a post office may be 

sufficient 20fr 

A person indicted for such taking of a 
letter with intent to pry into the business 
or secrets of another cannot be convicted 
if he knew the contents of the letter be- 
fore he received it 20(5' 

It is no defense that the letter related in 
part to defendant's business, or that in 
good faith he believed that the letter was 
of no value to the person to- whom it was 
addressed, even if such be the fact, or that 
the letter was voluntarily delivered to de- 
fendant by the postman. 20(> 

PRACTICE AT IiAW. 

A stipulation induced by misrepresenta- 
tions is not binding on the court 502" 

PRACTICE EST ADMIRALTY. 

The practice of the federal courts in ad- 
miralty is governed by the rules of admi- 
ralty law found in the English Reports.. .1027 

PRESIDENT. 

The president has power to call out the 
military in aid of the civil authorities of the 
District of Columbia. (Const, art. 2, § 2.). .1339" 

PRINCIPAL AND AGENT. 

No action will lie in the name of a prin- 
cipal on a written contract made by his 
agent in his own name, although defend- 
ant knew the agent's character 415- 

PRINCIPAL AND SURETY- 

See, also, "Bonds"; "Office and Officer." - 

The sureties on the bond of a receiver of 
public moneys are not liable for moneys re- 
ceived before the date of the bond, but dur- 
ing his term of office 1281 

The sureties on the bond of a receiver of 
public moneys are not liable for money 
which came into his hands the day after the 
expiration of his term of office 1281 

A discharge from imprisonment by the 
secretary of the treasury of a debtor to the 
United States, under the act of 1798, does 
not discharge his co-obligors and sureties in 
the bond from their liability. ............ .1358 

PRIZE. 

A capture by naval forces of property 
stored in a warehouse near the shore of a 
harbor is a subject of prize jurisdiction. ..1027 

"Where no prevarication or other improper 
conduct on the part of the captured vessel 
j« s^wn the onestfon of condemnation of 
the vessel is to be determined from the pa- 
peis ioim-1 on board 1273 

A captured vessel is subject to trial and 
condemnation for violating the law, wheth- 
er the persons or means employed in mak- 
ing the seizure were authorized or not. . . . 236" 

The destination of arms and munitions 
of war, and the use intended to be made 
thereof at the time of seizure, furnishes a 
test of their status as contraband or other- 
wise ..108T 
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A United States vessel is not subject to 
condemnation because it carries a special 
pass or license from the enemy, or the ene- 
my's agent . , ?• • • • • ♦ •■j 127 * 

Seamen on board a prize captured ana 
condemned as enemy property have no hen 
for wages, as against the title of the Unit- 

ed States and the rights of the captors 932 

The absence of all papers, where the ves- 
sel was captured off a blockaded coast, far 
out of the route of her ostensible voyage, 
after a long chase, Mid a strong presump- 
tion of intentional destruction Aib 

PUBUC LANDS. 

See, also, "Grant." 

The state, under its power of eminent 
domain, may make public roads through 
the lands of the United States, unrestnct- 
ed by the proprietary right of the latter. . 686 

The person commencing an improvement 
has a right to continue, and any one that in- 
tervenes mav be considered a trespasser. .1292 

On the abandonment of a military re- 
serve bv giving notice to the secretary of 
the interior, the same may be considered 
as a part of the public lands open to entry 

and sale as other lands 686 

An indictment will lie for cutting or re- 
moving timber from any of the public 
lands, though the same are not reserved 

for naval purposes (26, 978 

Persons occupying under the pre-emp- 
tion, homestead, and mining acts, before 
becoming the owners of the land, may cut 
and use the timber thereon, so far as the 
same may be necessary to accomplish the 
purpose for which the land is occupied, but 

no further °o 

The cutting and sale of timber from four 
acres in advance of the mining operation, 
where the only reason assigned is that the 
stumps may rot and be more easily re- 
moved, held unnecessary, and therefore un- 

lawful :•• «6 

A nominal fine, only, imposed for cutting 
timber, where defendant had^ made full 
reparation, and there was no intention to 

defraud the public • • 38 

The term "timber" signifies the standing 
trees and the felled trees prepared for 
transportation to a vessel or sawmill, such 
as sawlogs or lumber in bulk, but does not 
embrace any article manufactured from 

the tree, such as shingles or boards 9*8 

An indictment for removing timber from 
public lands must state the particular sec- 
tion or quarter section from which the 
timber was taken, as a part of the descrip- 

tion of the offense - • ♦ • 9 '° 

An indictment which describes the land, 
in general language, as "lands of the Unit- 

ed States," is not sufficient • dlo 

An indictment for removal need not al- 
lege that the timber was removed from the 
land on which it was grown, or from 

which it was cut : •• • • 9 '8 

In an indictment for trespass in cutting 
timber, it is not necessary to describe ev- 

erv kind of timber cut .- ■ <zb 

The grant of lands under water to adja- 
cent proprietors, under Act N. Y. April 10, 
1850, c. 283, must be confined to a line 
starting at the intersection with the shore, 
and extending at a right angle with the 
thread of the stream, or at a right angle 
into the lake, without any regard to the 
course or direction of the line upon the 

land . v ......... 911 

A person obtaining a grant m violation 
of the statute will be restrained, at the 
suit of a proprietor of adjacent lands enti- 
tled to the grants from making erections - 

upon the lands y11 

Z7FED.CAS.— 89 
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An attempt by a slave to ravish a white 
woman is punishable by death 460 

RECEIVING STOLEN" GOODS. 

The receiving of stolen goods in one ju- 
risdiction with knowledge that they were 
stolen in another is an offense in the for- 
mer jurisdiction 3 

BELEASE AND DISCHARGE. 

"While a defendant is charged in execu- 
tion,! the debt is considered as satisfied, and 
a discharge of one co-debtor is a discharge 
of all 411 

RIOT. 

To constitute a riot, three or more per- 
sons must assemble with intent by force 
and violence to do some unlawful act, and 
mutually to assist each other against any 
one who should oppose them in doing such 
act; and the act must be done in a violent 
and turbulent manner, to the terror of the 
people • 477 

Premeditation and conspiracy, or prom- 
ises. of mutual assistance, are not necessary 
to constitute a riot. ._ 477 

A man may be convicted of a riot, who 
was not actively engaged therein, if he was 
present and ready to give support if nec- 
essary 477 

Three or more persons who act in concert, 
by prior arrangement, in a violent and tur- 
bulent manner, in opposing a public officer 
in the performance of his duty, held guilty 
of riot. 1339 

The previous intent and agreement to do 
the unlawful act may be inferred from the 
doing of the act accompanied by the declara- 
tion of an intent to do it 1347 

A person convicted of assault and bat- 
tery committed in a riot may still be tried 
and convicted of the riot 477 

ROBBERY. 

To constitute robbery, there must be fear 
or force 1080 

SALE. 

A usage in the grain trade in a certain 
locality to deliver barley in sacks may be 
shown, when nothing is said in the contract 
as to the mode of delivery. 871 

Where the seller notifies the buyer that 
he regards the contract as rescinded, and 
will make no more deliveries under it, the 
purchaser may treat the contract as whol- 
ly broken, and at once recover damages 
upon the entire contract, without demand. . 871 

SEAL. 

The common-law rule that a seal must 
consist of was, or some tenacious substance, 
does not apply to a bond taken under an 
act of congress; and, under the general 
usage, a scroll is sufficient to make the in- 
strument a sealed instrument 1305 

SEAMEN. 

Shipping articles to a certain port and a 
market are sufficiently definite 1290 

The statutes requiring bond for the re- 
turn of all the crew do not apply to for- 
eign seamen shipped at their own horn* 
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for a particular cruise, ending where it be- 
gan, and discharged there according to the 

terms of their contract 452 

Under the statutory bond to exhibit the 
crew list and produce the persons named 
therein, the master is bound to exercise all 
his lawful authority for the purpose of 
banging back the persons named therein. . 406 

It is the duty of the master to find and 
apprehend all deserters or seamen leaving 

the ship openly 408 

The master is not exonerated from his 
covenant by merely showing physical in- 
ability subsequently accruing on his part to 
perform it, or that others, whose consent 
and concurrence were necessary, would not 

permit its performance 408 

The master should be considered as re- 
lieved from the performance of the condi- 
tion of the bond when, by reason of sick- 
ness, or by being superseded in a foreign 
port, he becomes unable to perform the con- 
ditions -408 

In an action on a bond for the safe re- 
turn of the crew, parol evidence is admissi- 
ble of the contents of a consul's certificate 
authorizing the discharge of one of the 
men, on proof that such paper has been 

lost 452 

A voyage from A. to B., or some other 
port, and return to the United States, is 
not ended on arrival at the first port of 
the United States, unless it be the port of 

discharge 1166 

The master has authority to confine his 
seamen in a common jail in a foreign port 
for offenses and misconduct, in extreme 
cases, where the proper correction or pun- 
ishment cannot be effectual on shipboard. . 912 

To complete the offense of maliciously 
and without justifiable cause forcing an of- 
ficer or mariner on shore, or leaving him 
behind in a foreign port (Act 1825, e. 276, 
§ 10), it is not necessary that he should 
be in a condition to return, and willing to 

return .- . . 89 

It is an offense, under such act, to leave 
behind a seaman imprisoned by the mas- 
ter for using abusive language on the re- 
fusal of his application for a discharge. . . 89 

The offense of maliciously forcing a mate 
on shore at a foreign port, and leaving 
him there, may be committed, although no 
physical force was used, as in the case 
where the mate left the ship under a well- 
grounded fear of his life had he remained 

on board 800 

The forcing a mariner on shore must be 
done both without justifiable cause, and 
maliciously, to justify a conviction under 

Act 1825, c. 65, § 10 912 

"Maliciously," in such statute, means, 
with a willful disregard of right and duty, 
or doing the act against a man's own con- 
viction of duty 912 

A mere intention to give pain, or to tor- 
ture the person assaulted, will not support 
an indictment against the master for an as- 
sault on the mate with intent to kill 809 

The owners may change the master after 

the seamen have shipped 210 

The master has authority to displace the 
mate and all other subordinate officers dur- . 

ing the voyage 966 

The mate is a seaman, within the act of 

1790, c. 36, § 12 986 

One who secretes himself on board be- 
fore sailing, and discovers himself .after 
the vessel is at sea, is not one of the crew, 
though the master requires him to work, as 
a condition of his having food, and he does 

work • 1128 

Seamen of the United States, put on 
board a vessel, of the United States by a 
consul, are bound to the same obligations, 
which exist in cases of articled seamen .... 1041 
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A distressed American seaman, sent 

home on board an American vessel, his 

fare being paid by the American consul, is 

bound to do duty as a seaman when called 

upon by the mate of the vessel 930 

Foreign seamen on board American ves- 
sels are as much subject to punishment for 
acts of revolt, or attempts to commit re- 
volts, as Americans 515 

Where a registered vessel has entered on 
a whaling voyage without surrender of her 
register, she is not an American ship, 
within Act 1835, c. 40, and an indietment 
will not lie against her crew for an en- 
deavor to make a revolt 890 

A revolt, under Act March 3, 1835, c. 40, 
consists, not only in an attempt to usurp 
the command from the master, or to trans- 
fer it to another, or to deprive him of it, for 
any purpose, by violence, but in resisting 
him in the free and lawful exercise of his 
authority 515 

The crew have no right to disarm the 
master, though using a deadly weapon, if 
they are in a mutinous state, and exercis- 
ing personal violence to resist his lawful 
command 515 

Seamen who, with good reason, believe a 
vessel to be unseaworthy before the voyage 
is begun, may lawfully refuse to go to sea 
in her 210 

An endeavor to make a revolt, within 
Act April 30, 1790, c. 9, § 12, is an en- 
t deivor to excite the crew to overthrow the 
lawful authority and command of the mas- 
ter and officers of the ship 1166 

A combination by the crew to prevent the 
vessel from going to sea pursuant to the 
order of the master is an attempt to com- 
mit a revolt 210 

To constitute an endeavor to commit a re- 
volt (Act 1790, c. 36), there must be some 
effort or act to stir up others of the crew 
to disobedience of the master 966 

A seaman who comes on deck to ascer- 
tain the cause of a disturbance, and re- 
fuses to go below when ordered by the 
master, may be punished for an endeavor 
to make a revolt 822 

Any confinement of the master, whether 
by depriving him of the use of his limbs, or 
by shutting him up in the cabin, or by in- 
timidation, preventing him from the free 
use of every part of the vessel, amounts 
to a confinement, under Act April 30, 1790, 
§ 12 . :.....1246 

To constitute a confinement of the mas- 
ter (Act 1790, c. 36>, it is sufficient that 
there is a personal seizure or restraint, al- 
though it may be for the purpose of in- 
flicting personal chastisement 966 

Any confining of the master, whether by 
force or intimidation, is a confinement, 
within 1 Stat. 112 1041 

The master cannot be confined by the 
officers and crew, except in a clear case, 
to prevent his committing acts which might 
endanger the lives of all on board 1041 

A seaman may endeavor to escape the 
infliction of personal chastisement for of- 
fensive language used, and may resist for 
the mere purpose of protecting himself 
from injury .......:. .1247 

Where the master uses an unlawful 
weapon, or the seaman is exposed to dan- 
ger of his life or limbs, he may resort to 
any necessary species of defense to avoid 
the danger 1247 

Where the master s^trikes a seaman, and 
is seized and so firmly Mid by him that he 
cannot extricate himself, the seaman is 
guilty of confining the master 1247 

One who joins in the general conspiracy, 
and bjr his presence countenances acts 
of violence, but who does not individually 
use force or threats to compel the master 
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to resign the command, is guilty of the of- 
fense of confining the master 10*A 

Where seamen who request a survey, 
when in port or within sight of land, are . 
treated with unnecessary severity, their 
remedy is at law after their return, and not 
a resort to violence, unless in danger of the 
actual loss of life, and then at their peril, 

as the result may turn out . . . . ■ . --i^av 

A vessel lymg on the sea outside of the 
bar of a harbor of the United States, with- 
in three miles of the shore, is on the high 

seas H66 

A vessel lying in the mouth of a river a 
mile and a half wide is on the high seas, 

within Act April 30, 1790 1240 

A vessel lying in a harbor, fastened to the 
shore by cables, and communicating with 
the land by her boats, and not within any 
inclosed dock, or at any pier or wharf, is 
on the "high seas," outside of low-water 

mark on the coast . 1002 

The federal circuit court has jurisdiction 
of the offense of endeavoring to make a re- 
volt on board of an American ship in an 
inclosed dock into which ships are floated 

on high tide, in the port of Havre . . S22 

An indictment for confining the captain, 
for an assault in a foreign port on a vessel 
belonging to a citizen of the United States, 
need not negative the fact that defendant 
was tried and convicted or acquitted by the 

foreign tribunal 132o 

Seamen are not liable criminally, where, 
on going on board, and after examining the 
vessel, they refuse to serve on the ground 
that she is unseaworthy, though she was not 
in fact unseaworthy; otherwise where they 
refuse to continue after commencement of 

service 12 y0 

The crime of endeavoring to make a 
revolt is one against the master, and it is 
sufficient to charge it in the words of the 
act of 1835 to give the court cognizance of 
it, even within the requirements of Act 

March 3, 1825 1002 

On an indictment for an endeavor to 
make a revolt (Act March 3, ISoo, § 2), it 
is not necessary to give documentary proof 
of the national character of the vessel. .1002 

To render a vessel American, so as to 
punish offenses on board of her, it is 
enough to show that she sailed from and 
to an American port, and was apparently 
owned and controlled by citizens of the 

United States 515 

The log book kept by the master is not 
evidence in an indictment for a revolt and 

confining the master 1041 

Where there is a verdict of guilty on 
two counts,— one for a revolt, and another 
for an attempt to excite it,— the judgment 
will not be arrested 515 



Page 
ble if a certificate of probable cause is ^^ 
given ' Oo 

A certificate of probable cause will he 
given if the officer making the seizure acts . 
in good faith, and has reasonable grounds 
to suppose that the law has been violated. 7o8 

A certificate of reasonable cause for sei- 
zure will be granted where it appeared 
that the collector acted under the instruc- 
tion of the former officer in making the 
seizure, upon a construction of the statute 
adopted by the secretary of the treasury m 
conformity with an opinion of the attor- 
ney general . 72d 

It makes no difference whether the col- 
lector acted under a mistake of facts or of 
the law '23 

A reasonable ground of suspicion is rea- 
sonable cause for a seizure.... 72o 

A lapse of two years held no bar to the 
application, but the laches were sufficient to 
cast the costs of the action against the col- 
lector upon him . • • '23 



See, 



also, 
enue." 



SEIZURE. 

"Customs Duties"; "Internal Rev- 



The provisions of Act May 8, 1792, § 4, 
requiring the marshal to take custody of 
all goods seized by revenue officers, were 
abrogated by Act July 18, 1866, § 31.... 248 

Reasonable cause sufficient to justify sei- 
zure means probable cause, and imports a 
seizure under circumstances which war- 
rant suspicion .- *>lo 

Where probable cause of seizure is 
shown, claimants have the burden of show- 
ing by a fair preponderance of evidence 
that the illegal acts charged were not com- 
mitted -1092 

The seizure of a vessel which, under a 
codfishing license, has incidentally caught 
mackerel, is a municipal seizure, expressly 
provided for by acts of congress as justifia- 



SET-OFF AMT> COUNTER- 
CLAIM. 

Claims against the government are not 
admissible as a set-off which have not pre- 
viously been presented to and disallowed by 
the proper accounting officer, except in the 
case of absence from the United States, or 
unavoidable accident preventing such pres- 
entation • - 1139 

The rejection of a claim by an officer au- 
thorized bv special act to settle the same 
on equitable principles does not preclude i* s 
I being set up as a set-off. 1139 

In a suit by the government on a mar- 
shal's bond to recover moneys collected on 
execution, defendant cannot set off ac- 
counts which had been presented as a 
charge against the government in another 
claim to which they have a good defense 
under the statute of limitations 613 



SHIPPING. 

See, also, "Fisheries." 

An enrollment and license duly executed _ 
does not require delivery to give it validity. o44 

The vessels included within Act 1S31, § 
3, are not subject to forfeiture under Act 
1792, § 16, relating to sales to foreigners 
without delivering up the certificate of 
registry - • • Joi 

A vessel which has been enrolled and li- 
censed under the act of 1831, but whose li- 
cense has become void by a subsequent 
sale, is no longer a licensed and enrolled 
vessel, so as to be subject to forfeiture by 
her sale in whole or in part to a foreigner 
in violation of section 32 • 9b7 

A vessel enrolled and licensed under the 
act of 1793 for the coasting trade and fish- 
eries is not subject to forfeiture under the 
act of 1792, § 16, for false swearing on 
application for registration wo< 

The master is not liable for the penalty 
for the nondelivery of the temporary reg- 
ister (Act 1793, c. 52, § 3) unless there be 
an arrival at the port to which the vessel 
belonged, not by accident or from necessity, 
but intentionally, as one of the termini of 
the voyage ," ' ' ,' ' " '■*■**** 

The mere touching at a port to land pas- 
sengers when on the way to another port 
will not make a case within the act. .... . .1040 

To work a forfeiture of a vessel for hav- 
ing been engaged in a trade other than that 
for which she is licensed, the old employ- 
ment must have been abandoned, and a 
new trade must be permanently and exelu- 
sively pursued * • • ®° 
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A libel under Act Feb. 28, 1793, § 32, 
need not specify the particular trade in 
which the vessel was engaged at the time 

of .the seizure 454 

A canal boat without motive power of its 
own, towed through a canal by horses, and 
on navigable waters by a steamer, does not 
come within Act Feb. 18, 1793. in relation 
to vessels employed in the coasting trade.. 

219 494 
-, c£ he exc eption in section 42, Act Aug. 30*. 
lbo2, applies to a vessel built and used as 
a ferryboat, and employed one dav only in 
carrying passengers three miles distauce to 

a state fair 386 

A steamboat employed in transporting 
passengers between ports in the same state 
™ n 9* JJ[ ltiim th e inspection law of August 
oO, 18o2 1Q21 

A passenger steamer navigating the Ohio 
river between Pittsburg and Gallipolis, 
having but one licensed pilot on board, the 
captain acting also as pilot, has not the 
number of pilots required by law. 986 

The captain may temporarily supplv a de- 
ficiency in the complement of pilots which 
arises during a voyage without his consent, 
fault, or collusion, but he cannot begin a 
new voyage with a deficiency 9S6 

A master who, without being licensed, 
performs the duty of pilot to make up the 
required number, is liable to a penaltv of 
$100 (Act Aug. 30, 1852), besides subject- 
ing the boat and its owners to a penaltv of 

?0 £9u (Act JuJ y 7 ' 1838 > § 1.) ....... T .. . 9S6 

Where a mate appointed master in a for- 
eign port knowingly sails with a larger 
number of passengers than that allowed bv 
law, he is liable for the fine of taking an 
excessive number of passengers on board, 
though the agreement of shipment was 

made by the former master 4 

The penalties provided for by the pas- 
senger act of 1S4S can only be recovered 
by an action of debt on the common-law 
side of the court. gg 



SLAVERY. 

A slave charged with simple larceny is to 
be tried and punished by a Justice of the 
peace 1080 

History and construction of the statutes 
m relation to slave trade 78 

Construction of Act May 10, 1800, in 'ref- 
lation to the transportation of slaves from 
one foreign place to another 1158 

Act April 20. 1S18, § 1, does not applv to 
a case of a colored person born and reared 
within the United States sailing to a for- 
eign port or place on an American ship, 
and returning to a port of the United 
States ojs 

Sufficiency of indictment founded* on' the ~ 
slave trade act. (April 20, 1818, c. S3, §§ 

A o.) ;q<57 

Prosecution and runishment under Mary- 
land acts for enticing a slave to run away.' . 6 9 5 

Quaere. Whether an indictment will lie 
at common law for enticing away a slave. . 590 

Sufficiency of indictment under Act Md. 
1796, c. 67, § 19, for giving a pass to a 

slave r (J25 

Congress has power to pass the acts* of 
1793 and 1850, providing for the rendition 

of fugitive slaves 990 

A member of a vigilance committee form- 
ed to prevent the arrest of a fugitive slave 
is liable for aiding, assisting, and abetting 

in his escape 918 

On a prosecution for aiding in the es- 
cape of one arrested under lawful process 
as a fugitive slave, it is not necessary to 
show that he actually was the slave of the 
person at whose instance the process was 
issued 918 
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The rendition of fugitive slaves under 
the aets of 1793 and 1850 is an executive, 
and not a judicial, proceeding, and trial by 
jury is not necessary therein 990 



STATES. 

On the admission of a state into the Un- 
ion, the United States parts with jurisdic- 
tion over land owned by them therein, so 
far as the general purposes of government 
are concerned, except as to such jurisdiction 
as is expressly reserved and accepted 128S 

Jurisdiction which a state has once exer- 
cised cannot be withdrawn from it, and con- 
ferred on the general government, without 
the consent of the state 1288 

STATUTES. 

Where a statute of the United States 
makes any provision upon a subject within 
the scope of the powers of the general gov- 
ernment, the state laws upon the same 
subject cease to operate 23 

Where any part of a state law is not ap- 
plicable to the case at the time of the enact- 
ment of an act of congress referring to the 
laws of the states as rules of decision, the 
whole statute is inapplicable 23 

The title of an act of congress, when at 
variance with its provisions, will not be 
considered, except to explain doubtful mean- 
ings 709 

A penal statute will not be given a retro- 
active effect unless the intention is clearlv 
expressed '. 1296 

In the construction of a penal statute an 
offender who is protected by its letter 
cannot be deprived of its benefit on the 
ground that his case is not within the 
spirit and intention of the law 684 

Repeals by imnlication are not favored, 
particularly in revenue laws, and will be 
only held to exist when the repugnance is 
positive, and then only to the extent of 
such repugnance 303 

The provision in a subsequent act provid- 
ing a limitation for a prosecution, "any 
law or provision to the contrary notwith- 
standing," repeals prior provisions on the 
same subject 546 

Where a subsequent statute expressly 
substitutes a different tribunal to deter- 
mine a question, it impliedly repeals the 

tormer statute 244 

_ The repeal of a statute pending proceed- 
ings to enforce a penalty or forfeiture un- 
der it will bar further proceedings, where 
there is no saving clause 1089 

Where a statute makes it a felony to 
steal the notes of any particular incorpo- 
rated bank, the act of incorporation be- 
comes a public statute, and may be proved 
by the statute book 595 

The unwritten law of a foreign govern- 
ment may be proved by parol evidence, 
hut the written law can only be proved by 
itself 359 

xiie statutes of England may be proven 
by the printed publications thereof obtain- 
ed from the queen's printer 276 

The construction of a foreign statute by 
those whose duty it is to apply and admin- 
ister it will be followed, unless it appear 
clearly that it has been misinterpreted ... 1062 



SUBROGATION. 

Where a debtor gives his co-debtor a mort- 
gage to secure the latter against the debt of 
their creditor, the mortgagee will be consid- 
ered in equity a trustee for the creditor 1358 
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Act July 20, 1868, imposing a tax on 
■distilled spirits, being, a general act, and 
passed since the acquisition of Alaska, is 
in force there 1Ujil 

TRADE-MARKS AND TRADE- 
NAMES. 

The fact that the eagle is the national 
►emblem of the United States does not pre- 
vent its appropriation by private parties for 
use as a trade-mark, especially when there 
Is hut slight resemblance in the figure or tne 
eagle so used to that of the national em- 
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The right of the proprietor of a trade- 
mark to its exclusive use, and to protect 
and enforce such right by proceedings in 
chancery, exists by virtue of the common 
law, and independently of the trade-mark 
.acts ,• "'° 

A person cannot imitate the trade-mark 
of another by using any of its prominent 
and distinguishing words, where calculated 
to deceive the cautious and careful pur- 
chaser : • -. V *+ 

The certificate of the commissioner of pat- 
ents as to the registration of a trade-mark 
Jield admissible in evidence under Rev. bt. 
$ 4940, and prima facie evidence of proper 
registration ldUd 

TREASON". 

The going from the enemy's squadron to 
the shore for the purpose of peaceably pro- 
curing provisions for the enemy is not an 
act of treason; otherwise where provisions 
are carried towards the enemy with intent 
to supply them, though such intention is de- 
feated 62S 

TRIAL. 

See, also, "Continuance"; "Criminal Law." 

The construction of the federal constitu- 
tion by the supreme court is "binding on 
the jury as well as the court 106^ 

The constitutionality of an act of con- 
gress is not a proper subject for the consid- 
eration of a jury • * .106u 

If a contract is to be made out through a 
correspondence, the question of its con- 
struction is one for the court, regardless 
■of its extent 1046 

Where, after a jury is sworn, it appears 
necessary to examine and determine ac- 
counts between the parties, the jury will 
be discharged, and the case sent to an au- 
ditor 895 

The court has no right to give the jury 
.any direction upon questions of fact, but 
should call their attention to particular 
points, and observe upon the tendency, 
force, and comparative weight of conflict- 
ing testimony . 958 

A verdict is nugatory in so far as it finds 
facts not put in issue by the pleadings. . . . 2oo 

Under Act Sept. 24, 1789, § 32, the court 
mav give judgment as the right appears, 
without regarding any imperfection or 
want of form in the verdict 66o 

"Where a cause of action against three is 
joint and several, and two join in their 
plea, and the other pleads severally, but 
uo finding is made as to one of those plead- 
ing jointly, it is no ground of arrest of 
judgment against the other. ^1 < 

. TRUSTS. 

A broker for an army paymaster, who 
accepts his official checks in payment for 



stock transactions, is charged with notice 
of the trust which a suitable inquiry would 
have revealed, and is liable to the govern- 
ment for property thus embezzled 58o 

TJNTTED STATES. 

On the admission of Kansas into the -Un- 
ion, jurisdiction within forts of the United 
States within the state was not excepted, 
and the consent of the state is necessary to 
the exercise of federal jurisdiction therein.,1288 

A suit prosecuted in the name and for 
the benefit of the United States will not be 
recognized in the federal courts unless they 
are represented by the district attorney, or 
some one designated by him. ........... .13o0 

No property belonging to the United 
States can be disposed of except by au- 
thoritv of an act of congress. (Const, art. 

4, § *3.) 149 

A contract made with the secretary of the 
navy cannot be rescinded by the chief of 
the bureau having charge of such con- 
tracts 1046 

The acts givin<" the United States prefer- 
ence in cases of insolvency will not be so 
construed as to destroy prior legal liens. ...1065 

An assignment, to entitle the United 
States to their priority (Act March 3, 1797, 
§ 5), must be an assignment of all the 
debtor's property, but it need not be for 

the benefit of all his creditors o 

The United States is not entitled to a 
priority, under Act 1799, c. 128, § 65, out 
of funds in the hands of assignees, unless 
there be a general assignment by the debtor 

of all his property 32 

An assignment by partners of all their ef- 
fects for the payment of their debts, for 
which the partnership estate is inadequate, 
is an act of insolvency which will give the 
United States preference in the payment 
of their debts against the firm or its mem- 
bers 1056 

The fact that a creditor gave up his in- 
tention of levying in consideration of a 
general assignment in trust, first to pay 
his claim, and then the debt of the United 
States, will not prevent the assignment 
being fraudulent and void as against the 
United States 6 

WAR. 

See, also, "Limitation of Actions"; "Interna- 
tional Law" ;* "Neutrality Laws"; "Prize." 

The power of making war is exclusively 
vested in congress, but the president has 
power to repel invasions by hostile forces, 
even when congress has not declared war..H92 

The condition of peace or war, in a le- 
gal sense, must be determined by the polit- 
ical department of the government, and 
the courts are bound by that decision. .. . 284 

The conditions of war and peace are pure- 
ly for political determination, and courts 
will not take judicial notice that hostilities 
of the late Civil War ceased, and peace was 
restored, by the surrender of any particular 
army. (Reversing 324.) 325 

The prescriptions of the federal govern- 
ment impose no legal or moral obligation, 
and obedience is justified only on the 
ground of deadly coercion by violence or 
threats 32a 

The principle of the law of nations, that 
where a war exists between two distinct 
and independent powers there must be a 
suspension of all commercial intercourse be- 
tween their citizens, is not applicable to the 
war of the Rebellion 1087 

Assumpsit will lie by the United States, 
after the return of peace, to recover against 
a person indebted for money had and re- 
ceived to one of the insurgent state go v- 
I ernments, as on a common-law obligation. .1163 
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Under Act July 13, 1861, and the presi- 
dent s proclamation in pursuance thereof, 
citizens of the rebellious states prima facie 
become, for purposes of commerce, quasi 
enemies, and cannot sue in the federal 

courts ^ 292 

A granting of a license to "trade ' by ' the 
secretary of the treasury restores the stand- 
ing of the grantee, so as to enable him to 

be heard in the federal courts. . , . 292 

Every inhabitant of a state in rebellion 
during the Rebellion is considered as an 
alien enemy, and incapable of appearing in 
a federal court as a claimant of property 

libeled therein 334, 335 

In determining the status of rebel per- 
sons and property, the federal courts are 
guided by municipal, and not by interna- 
tional, law 292 

The concession of belligerent rights by the 
government of the United States to the Con- 
federate States did not operate to suspend 
the revenue laws, so as to relieve goods im- 
ported in a port under control of the insur- 
gents from the payment of duties to the 

United States 1293 

Nor was such effect produced by the proc- 
lamation of April 19, 1861, declaring a 

blockade of certain ports ♦ . . . . .1293 

Upon a libel of information to condemn' 
certain railway shares of an alien enemy, 
the railway company cannot become a par- 
ty without showing that it is the true and 
bona fide owner, and that no other person 
is the owner of the property in dispute. 

(Admiralty rule 12.) 335 

The confiscation act (Aug. 6, 1861) is 
constitutional, and applies to real estate. . . 781 

A forfeiture of property is imposed by 
Act Aug. 6, 1861, only where it is em- 
ployed, with the knowledge or consent of 

its owner, in aid of insurrection 337 

A federal district court in New York can- 
not acquire jurisdiction in rem to declare 
a forfeiture under the confiscation acts of 
August 6, 1861, and July 17, 1862, of 
shares in the capital stock of an Illinois 

corporation 337 

Under such acts the proceedings to con- 
demn enemy property when seized must 
conform to the proceedings in admiralty 

and revenue cases 337 

An alien enemy has a right to appear as 
claimant, and to answer and defend the 

suit under such acts 337 

Act July 13, 1861, is not a penal, but a 
revenue, statute, and is to be construed lib- 
erally, so as to accomplish its proposed ob- 
ject 284 

Goods are "proceeding to" the interdicted 
port (Act July 13, 1861), and the shipper is 
guilty of an "attempt" to transport them 
in violation of law (Act May 20, 1S62), 
when he procures a permit by the use of 

fraudulent invoices 284 

A license to trade in the rebellious states* 
obtained through error, mistake, or fraud, 
will not prevent the forfeiture under Acts 
July 13, 1861, and May 20, 1862, the same 

being prohibitory acts 292 

Merchandise at sea, consigned to mer- 
chants in an insurrectionary state, but as- 
signed to creditors in New York, to cover 
previous advances, three davs before the 
proclamation of August 16, 1861, and pass- 
ing into the custody of the assignees on its 

arrival, lield not subject to confiscation 271 

A sale of contraband property by a citi- 
zen of one belligerent country to a citizen 
in the other belligerent country is a breach 

of allegiance 284 

The mere existence of a law prescribed 
by an insurrectionary government in itself 
is not sufficient to justify a sale to it, and 
prevent a forfeiture of the property sold, 
under Act Aug. 6, 186L (Reversing 324.). 325 



Page 

In a proceeding under Act Aug. 6, 1861, 
to forfeit an interest in a vessel, the plead- 
ings and proceedings are subject to like 
rules as in ordinary cases of prize of war; 
and the mere charge of the offense is all 
the specification that need be made in a 
libel alleging that the property was seized 
as prize 527 

A pardon and amnesty do not annul past 
transactions, so far as to invalidate a pre- 
vious judicial confiscation and sale of a 
claimant's property 1097 

Forfeitures incurred under Act July 13, 
1861, during the continuance of hostilities, 
might be enforced afterwards 1329 

Forfeitures declared under Acts July 13, 

iSPh&Jh Ans - 6 ' 1861 ' Ma y 20 > 1S62 > Jv Ay 
li, 1862, can only be enforced by seizure of 
the property ". 1329 

The establishment of the provisional 
court for Louisiana by the president, as 
commander in chief of the forces of the 
United States, while they held the terri- 
tory in which it was to exercise its func- 
tions, was an act warranted by the law of 
nations 768 

Such court continued rightfully to exer- 
cise its functions so long as its commis- 
sion remained unrevoked, and the power 
of the United States continued to support 
it in the exercise of them 76S 

The agreement of capitulation between 
Generals Sherman and Johnston was a 
mere military parol, terminating with the 
war, and the persons included were liable 
to arrest for treason after the war 911 

The seizure of enemy property by the 
United States as prize of war on land, jure 
belli, is not authorized by the law of na- 
tions, and can be upheld only by an act of 
congress 337, 1329 

WASTE. 

The working of a gold mine is the taking 
away the substance of the estate 416 

A court of equity will, in some eases, en- 
join the removal of the fruits of past 
waste 416 

On a motion for injunction to enjoin 
waste, complainant, on bill and answer, 
cannot read affidavits in support of his ti- 
tte 416 

WITJKTBSS. 

, jci person convicted of an infamous crime 

is restored to competency by a pardon. .. . 918 

On a joint indictment of three persons 
for a riot, where one only is put upon trial, 
the others, who have forfeited their recogni- 
zances, cannot be examined as witnesses 
for him p,jg 

Free-born negroes, not subject to' "any 
term of servitude by law, are competent 
witnesses in all eases 20 

A slave is a competent witness for a free 
black man on a criminal prosecution 1072 

A slave is not a competent witness for a 
free mulatto in a public prosecution 1379 

Competency as a witness of a negro gen- 
erally reputed to be free 79 

The wife of the owner of stolen goods is 
not a competent witness for the prosecu- 
tion, unless the husband has released to the 
United States his share of the fine 1072 

The owner of goods stolen by a slave, be- 
ing entitled to one-half of the fine, is not 
a competent witness for the prosecution. . . 794 

The person whose name is forged may 
testify for the prosecution under a charge 
of forgery 479 

The person defrauded is a competent wit- 
ness for the prosecution upon an indict- 
ment for the fraud 595 
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Upon an indictment for usury, the bor- 
rower is a competent witness for the prose- 
cution, if he has paid the money, and be 
not the informer •''!"'■: ''V 'oi' 

An informer is a competent witness, al- 
though he may receive part of the P en »'g- 465 

A person who has been convicted of. a 
conspiracy to defraud the creditors of an in- 
solvent debtor is incompetent as a witness. 5iK> 

Upon an indictment of a husband for as- 
sault and battery upon his wife, the wife 
may testify for the government. . ...... ..is**. 

A particeps criminis, where the statute of 
limitations has run in his favor, may be 
compelled to testify against the defendant. 1158 

Jurors should not disbelieve a witness un- 
less for good reason. . . . . . . . . ••••••• • iuA ld 

A witness is not bound to answer the 
question whether he sold certain stolen 
goods to defendant • ■ • • • • • & 

In a criminal prosecution, the officer who 
apprehended defendant will not be com- 
pelled to disclose the name of his inform- 
ant & 
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Persons who are material as witnesses 
for a party in a federal court may be com- 
pelled to appear, though they are members 
of the cabinet of the president of the Unit- 
ed States • • .. • • • 

Quaere: Whether an attachment should 
issue for the refusal of federal cabinet of- 
ficers to obev a subpoena in a case where 
their testimony would not be legally admis 

The" "power "to issue an attachment to 
punish a person for failure to obey a sub- 
poena is incident to eourts of justice ll*« 

"Where a witness living in another state 
and district fails to obey a subpoena, and 
an attachment is issued for him, such at- 
tachment should be directed to the marshal 
of the court issuing it .• • W)~ 

Where a witness arrives before service 
of an attachment for not attending, and 
makes a reasonable excuse, the attachment 
will be countermanded on payment of the 
costs of issuing it •■••• • • • • 9 '° 

An attachment for contempt for not at- 
tending must not be served in the court- 

house 9<o 
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